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State   Trials. 


272.  Proceedings  against  Richard  Thompson,*  Clerk,  for  a 
High  Misdemeanor  against  the  Privilege  of  Parliament : 
32  Charles  IL  a.  d.  1680. 


House  of  Commons,  November  9, 1680. 

Ordered,  That  Ri(^ardThomp90D,t  derk, 
ke  seat  for  in  custody  of  tiie  Serjeant  at  arms 
ittendnig  this  House,  to  answer  at  the  bar  of 
ttis  HoQse,  for  his  high  Bfisdemeanor  against 
die  Privilege  of  this  House.t 

*  *  I  appoint  Francis  Smith,  and  Benjamin 

*  Harris,  to  print  tiiis  Report  and  Resohition, 

*  perused  by  me,  according  to  the  Order  of  the 
'  Hoose  of  Commons :  And  that  no  other  per- 
'  son  presome  to  print  the  same,  Decembers^, 
^  1680.  W.  WnxiAMs,  Speaker.' 

f  Oldmixon  calls  this  lliompson  a  '^*  noisy, 
insolent,  ignorant  priest,"  ana  adds,  **  I  take 
the  more  luierty  witn  him  because  I  Imew  him.*' 
It  appears  that  the  king  soon  after  these  pro- 
eeedinga  made  him  dean  of  Bristol. 

t  I  hmve  not  found  in  the  Joaraals  anv  ear- 
r  entry  conoeming  this  matter  oi  Richard 
Tbompeon,  nor  does  it  appear  so  distinctly  as 
nlgfat  be  wished  in  what  respects  his  *'  high 
nusdemeaniMr"  was  **  against  the  privil^^  of 
the  House." 

It  is  ohserrable  that  Mr.  Justice  Blackatone, 
in  speaking  of  Privilege  <^  Parliament,  seems  to 
■ae  the  term  in  its  more  cn&fined  sense,  of  an 
immunity  or  exanption  from  such  direct  inter- 
ruptioDS  and  molestations,  as  obstruct  the  exer- 
cbe  of  the  functions  of  parltament,  and  from 
the  liability  to  iMKve  thdr  freedom  of  speech  and 
debates  and  proceedings  in  parliament  impeach- 
ed or  qaestiooed  in  any  court  or  place  out  of  par- 
liament. He  does  inoeed  say,  that  to  assault  by 
Tiotenoe  a  n^ember  of  either  House  or  his  me- 
nial servant  is  a  high  contempt  of  ptoliament, 
and  there  pomdied  with  the  utmost  severiQr : 
bntwitii  tms  exertion,  he  seems  to  contem- 
plate all  their  pinleges,  and  espedaUy  when  he 
speaks  of  their  mdefimteness,  (See  the  note  to  the 
Case  of  Sfaiitey  ami  Figg,  antf^  voL  6,  p«  lit  1.) 

VOL.  VITf. 


December  8. 

A  Petition  of  Richard  Thompson,  clerk,  in 
custody  of  the  serjeant  at  arms,  having  been, 
read,  it  was  ord^ed,  That  tbe  consideration 
thereol*,  as  also  of  the  matter  of  the  complaint 

as  possessed  by  them  almost  exclusiyely  for  the 
I^urpose  of  protection  from  attacks  of  prero^- 
tive.  And  of  such  privileges  it  may  he  truly 
said,  in  the  words  of  tbe  R^onstranoe  an^l  Pe- 
tition presented  to  Charles  the  First  by  both 
Houses  on  Dec.  ]7tfa,  1641,  (See  1  Clarendon's 
Hist,  of  the  Rebellion,  S28.  8vo  ed.  2  Cobb. 
Pari.  Hist.  978.)  that  '<  th^  are  the  birth-right 
and  inheritance  not  only  oi  the  two  Houses  of 
parliament  but  of  the  whole  kiu^om,  wherein 
every  one  of  the  king^s  subjects  is  interested  ;'* 
but  it  is  by  no  means  clear  that  this  may  with 
equal  truth  be  said  bf  an  uncontrolled  discre- 
tionary  power  in  each  House  of  parliament  to 
imprison  for  whatever  such  House  of  parliament 
shall  adjudge  to  be  a  contempt  towards  itself: 
more  particulariy  if  a  like  uncontrolled  discre- 
tionary power  in  courts  is  to  be  supported  by 
analogy  to  this. 

Upon  the  wh<^e  matter  it  may,  perhaps,  ba 
safely  said  that  whatever  be  the  extent  of  par* 
liamentary  privileges,  every  patriotic  member 
of  parliament  will  concur  in  the  sentiment  ex- 
pressed by  the  )£l(rned  and  upright  sir  Rpbcxt 
Atkvns  in  the  Cas^  of  lord  Clarendon,  ^ee  voL 
6  or  this  CoUection,  p.  355).  "  Though  privi- 
lege is  mueh  spoken  of,  I  snail  never  l^^fond  of 
any  privilege  which  shall  intrench  upon  my  li- 
berty as  a  subject :"  and  that  every  wise  House 
of  Commons,  knowing  that  confidence  and  af- 
fection between  them  and  the  body  of  the  peo- 
ple is  the  great  foundation  of  their  dignity  and 
importance  in  the  state,  will  be  rery  atetemious 
in  the  exercise  of  any  power  by  which  that  con- 
fidence and  affection  is  liable  to  be  diminished  or 
impaired. 


3]  STATE T8lALSj^32  Charles  II.  \6SO.^Pr0ceedingt4tgaiii^  R.  Thompson^  \4» 

for  T?hich  he  stood  committed,  should  be  referred 
to  a  committee  to  examine  th«  matter  Ihereof, 
and  to.  report  the ^ same,  tiith  Aeir  0|>iDi<i|i» 
thercm,  to  the  House. 


Diamber  2S. 

Colonel  Bhch  reports  from  the  conimittec  to 
whom  the  examination  of  the  complaint  against 
Richard  Thompson,  clerk,  was  referred,  That^ 
the  committee  having  taken  the  same  into  their 
consideration,  had  directed  him  to  make  a  sjje- 
dal  Report  thereof  to  the  Houserj  whidi  her 
read  in  his  place,  and  aftenvai'^  d^Hv^red  the 
same  in  at  the  clerk's  tabk. 

Ordered,  That  the  said  Report  be  read  at  the 
table  to-mon'ow  moining. 

Deetmher  94. 

The  Repokt  fi-om  the  Committee  of  the  Com- 
mons in  Parliament,  appointed  to  consider 
'    thp  Petition  of  Richara  Thompson,  and  to 
erramine    the  matter  of    the   Complaint 
against  him. 

In  the  first  place,  the  committee  read  unto 
the  said  Thompson,  the  heads  of  the  comulaints 
against  him ;  which  (for  the  most  part)  ne  de- 
i^jing,  desired  to  have  his  accusers  iMrought 
face  to  face:  whereupon  the  committee  pro- 
ceeded to  the  examination  of  witnesses,  to  prove 
the  said  complaint. 

The  first  Witness  examined,,  saith,  That 
^ere^  being  a  gresit  noise  and  rumour,  that  Mr. 
Thompson  nadprepared  a  sermon  to  be  preach- 
ed on  the  30th  of  January,  1679,  the  said 
witness  went  to  the  ssud  sermon,  and  did  hear 
Mr.  Thompson  publicly  declare,  that  the  Pros- 
bvtenans  were  such  persons,  as  the  tery  devil 
bTushed  at  them ;  and  that  tlie  vtUain  Hamp- 
den grudged,  and  made  it  more  scruple  of  een* 
science,  to  give  twenty  shillings  to  the  king,  for 
supplying  nis  necessities  by  Ship-money  and 
J^oan,  which  was  his  right  by  law,  than  to  raise 
rebellion  against  him.  And  that  the  Presbyte- 
rians are  worse  (and  far  more  intolerable)  thaa 
either  priests  or  Jesuits. 

The  second  saith,  lliat  hearing  a  great  talk 
and  noise  spread  of  a  sermon  to  be  preached  by 
Mr.  Thoinpson,  on  the  30th  of  January,  1679  } 
he  was  minded  to  hear  the  same,  and  according- 
ly did  ;  at  m  hich  he  writ  some  notes :  amoBgst 
which,  he  saith,  that  Mr.  Thompson  openly 
preached,  that  the  devil  blushed  at  the  Pi^»by- 
tcrians ;  and  tliat  the  villain  Hampden  grud^^ed 
more  to  give  the  king  twenty  slulUngs,  which 
was  his  just  due  by  law  (Ship-money  and  Loan), 
than'  to  raise  rebellion  against  him  ;  aad  that  a 
I^resbyterian  brotlier,  gua  talis,  was  as  groit  a 
traitor  by  the  staiutc,  as  any  priest  or  Jesuit 
wliaUo^ver.  That  he  heard,  that  Mr.  Thomn-f 
son  said,  that  he  hoped  the  Pi-esbyterians  woitfd 


•^m 


In  sir  Edwin  Sandya's  Case,  Mr.  ChauoeUor 
ef  the  Dulchy  wisely  observed,  ^  It  isan  easier 

*  matter  to  raise  an  inflammatioa  by  the  spe- 

*  CLOUS  titie  of  privileges  than  to  alky  it  agam.' 
See  Pi-oceedings  and  Debates  of  the  House  of 
Conuaons  io  1620,  and  1621,  yoL  2,  p.  269, 


be  nulled  out  of  their  houses,  and  the  gacAs  filled 
with  them :  and  wishei  their  houses  burnt. 

The  rinrd  aaith,  Tfiat  he  was  cited  to  the 
Bishop's  Court,  to  receive  the  Sacrament  last 
Eastc^ ;  but  beioff  out  of  town  at  that  time,  did 
teceive  it  at  a  pmce  call^  Pim^  in  Wiltshire ; 
and  that  a  month  after  he  came  home,  was 
again  cited  to  the  said  Court,  aad  he  did  accord- 
ipgly  appear,  and*  told  the  dourt,  that  he  hoped 
his  absence  and  business  mi^^ht  be  accepted  for 
a  lawful  excuse ;  upon  which  Mr.  Thompson 
immediately  said,  that  tHey  would  proceed  ta 
excommonicate  hon.  Upon  which,  this  in- 
formant produced  his  certiftcate,  of  which  the 
Chancellor  approved,  and  said  it  was-iawfiil. 
Hereupon  Mr.  Thompson  said,  that  his  receiv- 
ing the  Sacrament  irom  any  other  ministar, 
than  the  minister  of  the  parish  wherein  he 
dwelled,  was  damnation  to  nis  soul ;  and  that 
he  would  maintain  this  doctrine. 

The  fhurth  suth.  That  beioff  at  Bristol 
fair  he  heard  a  great  talk  and  noise  of  a 
Satire-sermon  prepared,  and  designed  to  b« 
preached  by  Mr.  1  bompaon  against  the  Pres- 
byterians, on  the  30th  of  January,  1679  \  and 
that  very  many  resorted  to  hiaar  Iiim :  in,  w£ich 
sermon  the  said  Mr.  Theropeon  declared  and 
said,  that  there  was  a  great  talk  of  a  plot:  but 

giys  he)  a  Presbytenan  is  l!he  man ;  and  tiv-: 
er  added,  that  the  villain  Hampden  scrupled 
to  give  the  king  9G«.  usen  Sbip-money  and 
Loan^  which  was  due  hy  law,  but  did  not  scra- 
pie to  raise  rebeUiea  against  him.    ^ 

The  fifth  saith.  That  Mr.  ThompeoB,  ia  a 
sermon  preached  the  dOih  of  January,  1^79/ 
did  say,  toat  the  preBbyteriaos  did  seem  to  omft* 
vie  Mariana,  and  that  Cudvia  was  the  first  t])ai 
preached  the  king-kiUing  doctrine ;  and  that 
after  he^^id  quoted  Calvin  often,  ssdd,  if  this  ba 
true  then,  a  Presbyterian  brother,  qua  talkj  ia 
as  great  a  traitor  as  any  priest  or  Jesuit:  and 
that  then  he  cond^imed  all  the  proceedings  of 
parfiament. 

The  sixth  saith,  Tliat  he  the  said  Mr.  Thomp- 
son, had  utteied  many  seandaloua  wovds  cobp 
cerning  the  act  for  burying  in  woollen ;  affirm- 
ing, that  the  makess  of  that  law  were  a  oensr 
pany  of  old  fools  and  fimatics,  aioKi  t^  hfi 
would  bring  a  school- bey  should  OMike  a  better 
act  than  that,  and  construe  it  when  he  had  domu 
The  seventh  saith.  That  Mr.  Thomiieon  in  a 
Sermon  by  him  preached  (while  petitiona  lor 
sitting  of  tl^  pvliameat  wene  on  foot)  8peak> 
ing  «?'a  second  rebellion  by  die  Seotoh,  wfaa 
had  firamed  a  formidable  army,  and  caoM  a* 
fares  Durham,  to  dehver  a  petkien  forseolh; 
and  that  they  seemed  rather  ta  command  than 
petition  iheur  sovereign  to  grant  y  and  comsar*^ 
mg  that  petition  with  tibe  then  petitioift  on  fool| 
greatly  inveighed  against  it,  and  aeofied  maoli 
at  it. 

The  eight]i8aith,ThatMr..Thpmpaon(wb« 
the  petition  waaon  foot  for  the  siMmg  of  thj$ 

Srhament)  used  at  the  funeral  aerauin  of  one 
r.  Wharton  these  words  j^poiniintf  at  tlie  dead 
said),  that  he  was  no  schismaticM  petitiomng 
rebel,  aad  Ihal  by  Ua  vattaffHtm  tt»  gmadii 
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dc^station  against  petitioning  fbr  the  sitting  of  I 
ike  pariuoneiit ;  tifaattfae  sard  Bfr.  Thompson  ' 
had  toW  him,  that  he  was  governor  to  Mr. 
Narbor,  when  he  was  hejond  sea ;  and  said, 
that  he  had  heen  rery  often  (and  above  one 
hnndred  times)  at  mass  in  the  great  church  at 
Pans,  and  usaaily  gave  haif  a  crown  to  get  a 
place  to  hear  a  certain  Doctor  of  that  church, 
and  that  be  was  like  to  he  brought  over  to  that 
reB^on ;  and  that  when  he  went  beyond  sea, 
did  not  know  but  that  he  mjght  be  of  that  re- 
ligion before  his  reun-n.  T^at  he  is  very  cen- 
sorious, and  frequently  casts  evil  aspersions 
asrainst  several  divines  at  Bristol  of  great  note, 
-nz.  Mr.  Chetwind,  Mr.  Standfast,  Mr.  Cros- 
man,  Mr.  Pbfaner,  and  others,  saying,  that 
such  as  went  to  their  leetures  were  the  brats  of 
the  devil. 

The  nin^  saith,  That  Mr.  Thompson  in  his 
preaching  inveighed  bitterly  against  sulMcrib- 
ing  petitions  for  sitting  of  this  parliament,  say- 
ing, that  it  was  the  seed  of  rebellion,  and  like 
to  Forty-one ;  and  that  the  devil  set  them  on 
'work,  and  the  devil  would  pay  them  then- 
wages  ;  saying,  that  before  he  would  set  his 
hand  to  such  petitions,  he  would  cut  it  off,  yea 
tatA  cut  them  off. 

The  tenth  saith,  That  about  two  years  since, 
bong  in  Ae  chancel  of  8t.  Tliomas's  church  in 
Bristol,  where  qneen  Elizabeth's  effigies  is,  Mr, 
Thompson  pointing  his  finger  to  it,  said,  that 
she  was  the  worst  of  women,  and  a  most  lewd 
yd  infainoos  woman ;  noon  which  this  in- 
Ibrmant  replied,  he  never  tieard  any  speak  ill 
uT  her :  thereupon  Mr.  Thompson  said,  she 
was  no  better  than  a  church-robber,  and  that 
Hen.  8,  begnn  it,  and  that  she  finished  it. 
•  The  eleventh,  Howe,  saith,  That  in  the  year 
1678,  he  waited  on  the  mayor  to  chm^h,  and 
that  Bfr.  Thompson,  who  was  there,  railed  at 
Hen-  8,  spying,  he  did  more  hurt  in  robbing  the 
AHiey  lands,  than  he  did  good  by  the  refor- 
matioa.  That  after  dinner,  Mr.  Thompson 
comes  to  this  inJhnnant,  and  claps  his  hands  on 
bis  shoulders,  saving.  Hah,  boy,  had  queen 
Ehzabetfa  been  Kving,  you  needed  not  to  have 
been  sword-bearer  of  Bristol.  The  said  Rowe 
asked  him  why  ?  He  replied,  Slie  loved  such  a 
testy  rogue  (so^well)  as  he  was ;  and  he  would 
have  been  very  fit  for  her  drudgeiy  at  >Vhite- 
ball. 

Tlietwdfth  sftith.  That' he  heard  a  great 
noise  of  a  sermon  to  be  preached  by  Mr. 
Thompson  on  the  30th  t>f  January,  1679,  to 
the  second  part  of  the  same  tune ;  and  that  he 
WIS  present  at  the  same  sermon,  in  which  Mr. 
Thompson  said,  there  was  a  great  noise  of  a 
Pioptsh  Plot,  btit,  says  he,  here  is  nothing  in  it 
bttt  a  Presbyterian  Plot ;  for  here  they  are 
going  about  to  petition  for  the  sitting  of  the  par- 
iam^it,  but  the  end  of  it  will  be  to  bring  the 
Icing's  head  to  the  block,  as  they  have  done  his 
fcther. 

The  thirteentlt  saifh.  That  in  January  last, 
^  fhereabonts,  there  was  a  petition  going  about 
ftvlfae  nnUng  of  tiiis  paritoment,  when  Mr. 


Thompson,  in  Hedcliff  church,  in  his  sermon 
said,  it  was  a  seditious  and  rebellious  petition, 
and  rather  than  he  would  sign  it,  his  hand 
should  be  cut  off. 

The  fourteenth  saith.  The  8th  day  of  April, 
he  going  to  pay  Mr.  Thompson  bis  dues, 
speaking  concerning  the  iwjeters  in  private  ; 
Mr.  Thompson  said,  he  would  haul  them  out, 
and  fill  the  gaols  with  them,  and  hoped  to  see 
their  houses  a  fire  about  their  ears  m  a  shoit 
time;  and  this  he,  the  said  Thompson,  dou- 
bled again  and  again. 

The  fifteenth  saith,  That  about  December, 
1079,  Mr,  Thompson  came  to  visit  his  mother, 
being    sick ;     and     discoureing    of    religion, 
Thompson  said,  if  he  wei*e  as   well  satislied  of 
other  thinifs,  as  he  was  of  justification,  auricu- 
lar confession,  penance,  extreme  unction,  and 
chiism  in  baptism,  he  would  not  have  been  so 
long  separated  from  the    Catholic    Church. 
And   further  affirmed,  that    the  Church    of 
Rome  was  tlie  tiue  CnthoUc  Church.     H« 
further  endeavom*ed  to  prove  extreme  unction, 
and  auricular  confession,  as  well  as  he  could, 
out  of  the  Epistles.     Further,  he  hath  heard 
him  say,  the  king  was  a  pei-son  of  a  mean  and 
soft  temper,  and  could  be  led  easily  to  any 
thing,  but  yet  a  Solomon  in  vices ;  but  that  the 
duke  of  \ork  was  a  prince  of  a  brave  spirit, 
would  be  faithful  to  his  friends,  and  that  it  was 
our  own  faults  that  he  was  a  Roman  catholic, 
in  that  we  forced  him  to  fly  into  France,  where 
he  embraced  that  religion.     About  tlie  same 
time,  he  the  said  Thompson  said  the  church 
would  be  militant ;  but  greatly  comraen»led  the 
decency  of  solemnizing  the  hiass  in  France ; 
and  that  it  was  performed  with  much  more 
reverence  and  devotbn  than  any  other  religion 
doth  use.     He  further  heard  him  saj',  in  a  Ser- 
mon, about  the  time  of  petitioning,  he  would 
rather  cut  off  his  -  hand  than  sign  it,  and  had 
many  bad  expressions  of  it ;  that  it  was  the 
seed  of  rebellion,  and  like  forty  and  forty-one. 
And  further,  the  said  Mr.  Thompson,  at  one 
Sandford's  shop-door  in  Bristol,  speaking  of 
Bedioe,  said,  that  he  was  not  to  be  believed, 
because   Bedloe  had   said    he,  meaning  Mr. 
Thompson,   was    at  St.   Omtr^s,  where  Mr. 
Thompson  said  he  was  not ;  and  that  Bedloe 
was  of  a  bad  life,  and  in  many  Plots,  and  not 
to  be  credited  in' any  thing  he  said.    And  tliat 
in  another  discourse  he  commended  the  Rom«- 
ish  clergy  for  their  single  Ufe,  and  is  him- 
self so  ;  arid  did  at  the  same  time  vilify  and 
rail  at  the  Fnghsh  clergy  for  manying ;  say- 
ing, it  was  better  for  a  ciogynian  to  be  gelt 
than  to  many;    and  that   the  Calvinists  in 
France  were  lecherous  fellows,  and  could  scarce 
be  two  years  a  priest  without  a  wife.     About 
the  time,  and  after  the  election  of  sir  John 
Knight  to    this  pailiament,    Mr.   Tliompson 
said,  he  was  not  tit  to  be  belicveil,  and  as  bad 
as  any  fanatic.     He  further  said  in  the  pulpit 
at  St.  Thomas's,  that  after  excommunication 
by  the  bishop,  without  absolution  from  the 
spiritual  court,  such  a  one  was  surely  dtunned^ 
and  he  wotdd  pawn  his  soul  for  the  truth  oi'it. 
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Eridence  ended ;  Mr.  tlionpioii,  after  tlie 
evidence  given  by  every  particular  persoD>  fece 
to  face,  was  asked  to  every  one,  if  lie  had  any 
questions  to  ask  befqre  tb^  called  another? 
Who- answered,  he  should  not  say  any  thin^  at 
present  When  the  witnesses  bwre-raentiOB- 
ed  were  all.ezanvi»ed,  Mr.  Thompson  being  de- 
sired to  make  his  defence,  and  declare  whether 
he  were  guilty  of  the  matters  laid  to  his  charge, 
did  for  the  greatest  part  confess  words  sporai 
to  that  effect ;  and  in  other  thinss  endeavoured 
to  turn  the  words  with  more  favour  towards 
himself;  but  ihe  witnesses  being  of  great  cre- 
dit, and  many  m'^re  beine  ready  to  &ve  made 
good  the  same  things,  the  Committee  looked 
upon  the  business  to  be  of  a  high  nature ;  and 
Ihereibre  ordered  the  matter  to  be  reported 
spccialJy,  leaving  it  to  the  wisdom  of  the 
House. ' 

A  debate  arising  in  ihe  House  thereupon ; 
'  Resolved,  nem.  con.,  That  Ricliard  Thomp- 
son, clerk,  hath  publicly  defamed  his  sacred 
maj^y ;  preached  Sedition ;  vilified  the  Re- 
formation; promoted  Popery,  by  asserting 
popish  principles,  decrying  ^e  ropish  Plot, 
and  turainff'  the  same  upon  the  protestants ; 
and  endeavoured  to  subvert  the  Kberty  aiid  pro- 
perty iff  the  subject,  and  t^  rights  and  privi- 
t^pes  of  pariiament :  And  that  he  is  a  scandal 
and  reproach  to  his  function. 

Resolved,  &c.  l*hat  the  said  Richard 
Thompson  be  impeached,  upon  the  said  Report 
and  Resolutions  of  the  House. 

Ordered,  That  a  Committee  be  appointed  to 
prepare  the  said  Impeachment.  And  it  is  re- 
ferred/to  sir  Wm.  Jones,  and  odioa :  And  the 
said  Committee  b  impowered  to  receive  finrther 
informations  against  the  said  lUchard  Thomn- 
SQn;  Ai^d  to  send  fofr  persons,  papen,  and  veoonb. 

Jamutry  5,  1681. 

A  Petition  of  Richard  Thompson,  derk,  in 
custody  of  the  Serjeant  at  Anns  attending  this 
House,  was  read. 

Ordered,  That  the  said  Seijeant  at  Arms  be 
impowered  to  receive  suffieient  security  for  the 
fbrtliooming  of  the  said  Rich&ixl  Thompson,  to 
answer  to  th«  Impeachment  of*  this  Houte 
against  him. 


The  Parliament  was  soon  afterwards  dis- 
#olved,  and  I  have  not  found  in  the  Journals 
any  subsequent  proceedings  against  this 
Thompson. 


It  should  be  noticed,  that  ai  the  time  when 
this  Case  ooewrred,  the  Hesse  of  Commons 
practised  commitments,  as  far  Breach  of  Pri- 
vilege, with  a  frequency  and  extent  which  seem 
to  have  excited  much  disgust  and  discontent ; 
and  it  is  not  imnrobaUe  mt  the  prevalence  of 
those  feelings  nius  excited  grea^  contributed 
Id  enable  Id^  Charles  the  8eaad*--<»dio^ 


very^ustly  odious  as  he  was  to  the  mi^vri^  of 
his  suigects— without  a  House  of  CommoD«  to 
cany  on  his  government  during  the  four  huit 
years  of  his  li^. 

In  his  *  Declamtion  to  all  his  loving  sul^jects, 
touching  the  causes  and  reasons  that  moved 
him  to  mssolve  the  two  last  parliaments'  ^which 
Declaration,  his  majesty  in  council,  on  tke  8th 
of  April,  1681,  ordered  to  be  printed  and  pub- 
lished, and  read  in  all  churches  and  chs^ls 
throughout  the  kingdom,  and  which,  as  it  ap- 
pears, was  drawn  up  by  lord  chief  justice 
North)  he  specially  mentions  in  the  catalogue 
of  the  vicious  measures  of  the  House  of  Com- 
mons,* '  arbitrary  orders  for  taking  our  sub- 
jects into  custody,  for  matters  that  had  no  re- 
lation to  Privileges  of  Parliament.' 

The  mention  of  this  matter  by  two  of  the 
contemporaneous  historians,  Roger  Coke  and 
Roger  North,  is  curious  and  periiaps  instruc- 
tive : 

"  The  Commons,  heated  by  the  Dissolutions 
of  the  two  last  pariiaments,  when  they  were 
searching  into  the  discovery  of  the  Popish 
Plot,  aiM  exasperated  against  the  Tories,  for 
ridiculing  the  Popish  Plot,  and  for  abhorring 
petitioning  the  lung  to  let  the  parliament  sit, 
m  order  to  prosecute  and  secure  the  nation 
against  it,  &c.  proceeded  in  another  temper, 
I  think,  than  any  other  ever  before;  and, 
in  truth,  I  do  not  desire  the  prosecution  of 
the  Commons  in  the  Long  Parhament,  in  the 
first  ten  years,  against  the  Protestant  Dissen- 
ters, and  of  the  Commons  of  this  pariiament 
against  the  Tories,  shoidd  be  taken  for  prece- 
doits  by  any  parliament  in  time  to  come. 

**  Wnen  parliaments  met  annually,  or  at 
teast  frequently,  I  think  complaint  cannot  be 
found  against  any  man  for  Breach  of  IMvilege: 
but  when  there  were  long  intervals  of  paraa* 
ments,  from  whence  the  consequence  resolved 
into  Ipn^  sittings  of  parliaments,  which  began 
in  the  reign  of  Henry  8,  then  the  inconvenience 
of  privil^fe  first  began ;  nor  do  I  find  any  be- 
fore die  latter  end  of  Heniy  8^  nor  does  Mr. 
Petit,  in  his  Precedents  [of  Exemptions]  from 
arrests,  and  other  privileges  of  parliament-^ 
men,-  cite  any  before  the  34th  of  Henry  8,  in 
case  of  Sir.  George  Ferrers,  burgess  for  the 
town  of  Plymouth,  bdng  arrested  for  debt; 
and  thb  was  taken  for  such  a  novelty,  that  he 
takes  up  near  seven  pages  to  reoite  the  pro- 
ceedings of  the  Commons  upon  it;  and  now 
the  king  beioff  advertised  thereof,  called  ^ 
ChanoeSor,  the  Judges,  the  Spedcer  of  the 
Commons,  and  the  gravest  persons  of  than, 
wherein  he  oommoided  the  wisdom  of  the 
Commons  in  maintaining  their  privileges,  and 
that  the  privileges  of  psriiament  extend  to  the 
servants  of  the  Commons  from  arrests,  as  well 
as  to  the  persons  of  the  Commons.  It  iswnr* 
thy  obatrvation  with  what  sobriety  and  justice 
the  Commons  proceeded  herein :  they  ordered 
their  aeneant  forthwith  to  repair  to  the  Cmaptee 
in  Bread-street,  wherein  Mr.  Ferrers  was  com- 
mittedy  with  his  maoc»  to  demand  his  delivery  ( 
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whx^  the  serjeaiit  dbd  to  the  officers  vC 
Cafa;>ter,  who  notvrkhstendiiig  refused  to  do 
it»  and  beat  and  hurt  some  of  tbe  seijeant's 
officers,  and  broke  bis  mace ;  and  during  the 
JrvH,  the  sheril&of  London  came  in,  who 
coimtenaneed  the  offieeis  of  the  Compter,  and 
lefiised  to  deUrer  Mr.  Ferrers,  and  gave  the 
sogeant  proud  kmguage,  and  contemptuously 
rgectedlus message:  Hereupon  ibe Commons 
oonmandied  tiie  serjeant  to  require  tbe  sheriffs 
«f  Loodon  to  dehra'  BIr.  Ferrers  by  shewing 
them  his  maoe,  which  was  his  warrant  fin*  so 
dcRBg.  Whereiipon  the  sheriiis  delivered  him 
aoDOfdingiy ;  hut  then  the  serjeant  having  fbr- 
dier  eommsoid  from  the  Commons,  charged 
the  aherifis  to  appear  personally  on  the  morrow 
by  eight  of  tiie  dock,  before  the  Soeaker,  in 
•  Ine  nmer  House,  to  bring  thither  tne  C]a>k8 
of  the  Compter,  and  such  <Mher  of  their  officers 
as  were  parties  in  tbe  fray,  and  to  take  into 
custody  one  White,  who  had  wittingly  pro- 
cored  the  said  arrest  in  contempt  of  the  privi- 
lege of  pariiaBKiit. 

.  ^  Next  ^ay  the  two  riierifls,  with  one  of  the 
ded^s  and  White,  i^vpoaredin  the  Commons 
,HoaBe;  where  the  Speaker  charging  them 
with  their  contempt  and  misdemeanor,  they 
vere  com^dled  to  make  immediate  answer, 
witfaoot  bemg  admitted  to  council  [on.  to  have 
eouBsel]  ;  sm  in  oondwon  the  sherift  and 
White  were  committed  to  the  Tower,  and  the 
deik(idiieh  was  the  occasion  ofthe  fray)  to  a 

&9e  called  Litde  Ease,  and  the  officer  which 
the  arrest,  called  Taylor,  with  four  othor 
offioers,  to  Newgate,  where  they  remained 
from  die  S8th  to£e3Ut  Mareh,  and  then  were 
ddivered  at  the  humble  suit  of  the  mayor  and 
tfaeb- other  friends. 

'*  Tbe  DCit  breach  of  privilege  reported  bv 
Petit,  is  eig^  years  after,  viz.  Sie  4th  of  Ed- 
ward ^,  by  one  Withrington,  who  made  an  as* 
■aobiiDon  die  person  of  one  Brandling,  Bur-< 
toCNewcaMe;  but  the  parliament  mawing 
tidsanend,  the  Commons  sent  Withrinff- 
to  die  pnry  coundl,  but  the  council  womd 
nolnMddfe  init,  and  sent  tbe  bill  of  Mr.  Brand- 
Imii^s  oomphint  back  again  to  the  Commons 
aceerfiiig  to  the  antieiit  custom  of  the  House; 
wberenfon  the  bill  was  sent  to  the  Lords  from 
die  Commons,  whoi  Withringtoii  confessed  he 
began  the  fray  iqwn  Dr.  Branoling,  upon  which 
he  waa  osmnutted  to  tbe  Tower.  Tins  was  in 
Ibe  year  1550. 

*<  Mr.  Petk  finds  not  anoth^  breach  of  privi- 
lege tffl  die  14th  of  Elizabeth  which  was  done 
by  one  Ardrar  Hafl,  for  sundry  lewd  speeches 
nsed  as  wdl  in  the  Commons  House,  asabroad ; 
viio  was  warned  by  the  sojeant  to  appear  bc- 
ftse  the  bar  of  the  Commons  to  answer  for  the 
and  upon  his  knees,  nspotk  the  humble 
Of  his  iblfy*,  he  was  remitted  with  a 
nsd  exhortalioii  given  him  by  the  Speaker. 
Hsre  I  oboerve  tSese  three  particdlKS:  t. 
Iheian^  ot  these  breaches  ofprivileges  of 
parismifnt  in  former  timea.  3.  The  justice  of 
Ihe  CflnmoBS  in  dicir  proceedings  of  breach  of 
J^^ikga^  to  cite  the  person  or  persons  to  ap- 


pear before-  them,  to  answer  for  tbemsdves 
before  the  House  passed  any  censure  vpoa 
them.  S.  That  in  none  of  these  censures  they 
enjoined  die  delinquent  to  pay  thdr  fees  to 
their  serjeant,  for  the  serjeant  is  the  king's 
officer ;  and  by  the  I86th  West.  1,  no-officer  of 
the  kind's  shall  take  any  ^  or  reward  for 
doing  his  office,  but  what  he  receives  from  tbe 
Idn^,  upon  penalty  of  rendering  double  to  tbe 
plamtifT,  and  be  further  punished  at  the  will  of 
the  king.  And  sir  Edward  Coke  in  his  first 
Inst.  lib.  3.  seot  701,  tit  Extortioners,  says, 
this  was  the  antient  common  law,  and  the  pe- 
nalties added  by  the  statutes ;  and  that,  though 
some  statutes  since  have  allowed  the  king's 
officers  in  some  cases  to  take  fees  for  executing 
their  offices,  yet  none  other  can  be  taken  but 
what  such  statutes  dlow;  and  that  aU  officers 
of  the  king,  who  take  fees  otherwise,  are  guilty 
of  perjury.  I  would  know  by  wfaAt  law  die 
Commons'  seijeant  takes  his  fees,  and  how  the 
Commons  cafa  absolve  him  frono^  psrjury  for 
taking  such  fees. 

**  Whereas  in  this  parliament  rarely  a  day 
passed  wherein  men  upon  bare  suggestions, 
and  absent,  were  not  jui!^^  and  execution 
ordei-ed  for  high  and  notorious  breaches  of  t)ic 
Co4ninons'  privileges,  yet  most  of  these  not 
foreknown,  and  oraeitMl  to  be  taken  into  cus^ 
tody,  diough  in  Northumberland  and  York- 
shire :  and  rarely  I  think  any  of  them  were 
discharged  without  paying  their  fees ;  nay, 
they  outrun  all  that  was  ever  thought  of  before : 
for  on  the  14th  of  December,  having  voted  one 
Mr.  Herbert  Hening  to  be  taken  into  custody, 
and  Herring  absconding,  the  House  resolved, 
*'  That  if  he  did  not  render  himself  by  a  cer- 

*  tain  day  they  would  proceed  against  him 
.*  hj  bilf  in  parliament  for  endeavouring  by 
'  his  absconding  to  a%'oid  the  justice  of  the 
«  House.* 

'*  It  was  strange  metbought  that  the  Com- 
mons should  be  so  zeatous  against  any  arbi- 
trary power  in  the  kin^,  and  take  such  a  lati- 
tude to  themselves,  which  puts  me  in  mind  of  a 
storr  I  have  heard  of  an  old  usurer,  who  had  a 
nephew  who  had  got  a  licence  to  preach,  and 
tbe  uncle  having  never  done  anything  for  his 
nephew,  he  resolved  to  be  revenged  upon  his 
uncle  in  a  sermon  which  he  would  preach  be- 
fore his  uncle  in  the  parish  where  he  lived  : 
he  made  a  roost  invective  sermon  against 
usury  and  usurers  ;  but  after  the  sermon  was 
done,  the  uncle  thdnks  his  nephew  for  his  good 
sermon,  and  gave  him  two  20ji.  pieces  :  the 
nephew  was  confounded  at  this,  and  begged  his 
uncle's  pardon  for  what  he  had  done,  for  he 
thought  he  had  given  him  great  offence :  <  No,' 
said  the  uncle,  <  Nephew,  go  on  and  preach 

*  other  fools  out  of  the  conceit  of  usury,  and  I 

<  shall  have  the  better  opportunity  of'  putting 

<  out  my  money.' "  S  Coke's  Detection,  p.  ^55. 

"  AfVerwards  he"  fKennett]  «  comes  to  the 

Seat  work  of  mortifying  these  Abhorrers,  and 
ere  he  is  full  as  copious  and  honest;  for  he 
tdb  only  of  nine  or  ten,  in  a  naked  list  of  gen- 
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^mea,  sent  for  by  tiie  fleijeant  at  arms,  and 
committed  b  j  the  FUnuse  of  Commons,  wt^iout 
any  distinction  of  cases  or  circumstances,  but 
<Aly  for  detesting  and  aMiorringjpelitiomng  fyt 
^be  sittingf  of  the  parliament.  Tbat  is  his  tune 
npon  ali  occasions.  And  here  he  is  forced  to 
cfond  in  by  the  by,  that  it  was  a  breach  of  the 
firivfleffe  of  pariiament ;  which  ^ote  did  indeed 
come  forth  at  last,  otherwise  this  committinff 
ibUcB  had  gone  widi  less  eokmr.  But,  withfo, 
that  the  proceeding  vaised  a  great  clamour  in 
tlie  eomi^ ;  for  it  bad  not  been  usual  to  send 
for  gentlemen  in  custody  for  what  they  did 
upon  ffrand  juries,  and  in  way  of  duty,  as  well 
in  ginng  testimony  of  their  loyalty  to  the  king, 
as  in  resisting  a  tamultuous  trade  of  hand 
gathering  in  the  conntiy,  to  the  very  neat  dis- 
turbance of  the  neighMHirhood  and  tlie  puUic 
peace,  only  because  lliey  happened  to  be  mis- 
nnderstooa  in  Ihe  House  or  Commons.  It 
certainly  was  prejudicial  to  the  authority  of  the 
House  of  Commoils,  and  added  to  the  dispo- 
sition in  the  kingdom  of  relying  upon  the  kingf's 
good  goremment ;  and  many  said.  Shall 
Siey  tuce  away  the  liberties  of  tne  Idng^s  peo- 
ple, who  are  entrusted  to  defend  them  against 
all  arbitrary  powers  whateoever  ?  And  it  ^re 
•ccasion  to  the  king  to  justify  the  dissolving, 
saying,  as  in  his  declaration, — ^  That  they  re- 
'  turned  arbitrary  orders  for  taking  our  subjects 

*  into  custody  for  matters  that  had  no  relation 

*  to  pririleges  of  parliament. — Htrange  illegal 

*  votes ! — (feclaring  divers  persons  to  be  ene- 
^  mies  to  the  king  and  kingdom,  without  any 

*  order  or  process  of  law,  any  hearing  of  their 

*  oflTence,  or  any  proof  so  much  as  offered 

*  against  them.' 

**  The  effect  of  these  harsh  proceedings  ap- 
peared in  the  case  of  one  Mr.  StaTel,or  Stowei;* 
a  gentleman  of  a  good  fkmily  in  DcTonshirc. 
He  was  foreman  of  a  grand  jury  at  Exeter,  and 

*  Commons  Journal,  '*  Sabbati,  4to  die  De- 
cembris,  1680,  P*  m.  The  House  being  in- 
formed that  Mr.  William  BtaweH,  in  ct»iody 
of  the  Serjeant  at  Arms  attending  this  House 
is  sick,  ana  not  able  to  appear  before  this  House, 
Ordered,  That  Mr.  Stawell  have  a  month's  time 
given  him  for  such  his  appearance."  It  seems 
probable  that  this  entry  relates  to  the  person 
mentioned  by  North;  Mr.  Hume,  indeed,  8 
Hist.  131.  £d.  of  1807.  tells  us,  that  <«  the 
vigour  and  courage  of  one  Stowel,  of  Exeter, 
an  Abhorrer,  put  an  end  to  the  practice"  [of  ar- 
bitary  and  capricious  commitments].  *^  He  re- 
i\ised  to  obey  the  Serjeant  at  arms,  stood  upon 
his  defence,-  and  said,  that  he  knew  of  no  law 
bv  which  they  pretended  to  commit  him.  The 
House  finding  it  eoually  dangerous  to  proceed 
or  to  recede,  got  off  by  an  evasion ;  they  insert- 
ed in  their  votes  that  Stowel  was  indisposed, 
and  that  a  month  time  was  allowed  him  for 
the  recovery  of  his  health."  He  quotes  no 
authori^ ;  so  that  he  <^  stood  upon  his  defence," 
and  ^*  sot  clear  off  by  an  evasion,"  (no  very 
dignified  historical  phraseology),  may  porhaps 
be  mere  inventive  doeoratloQ, 


presented  to  the  judge  of  assiaetfaa  gfraod  jary'a 
Address  to  his  im^esty  in  ^  teaor  of  an  Abhor- 
reaee.     Upon  namine  him  In  the   House  of 
Commons,  lor  the  leader  of  this  Abhorrence,  he 
was  ordered  to  be  taken  into  custody  of  the 
Serjeant  at  arms.    And  the  serjeaat  sent  down 
hii  deputy  to  biiii^  the  gentleman  no  ;  hot  he 
would  not  submit  to    the  arrest,  the  officer 
might  take  his  course.     For  which  he  afledged 
that  he  knew  no  law  for  the  taking  awaynis 
liberty  on  aeeount  of  what  be  did  as  a  grand 
juryman,  in  a  court  of  justice,  sworn,  or  to 
some  such  effect;  wheveopon  the  officer  re- 
turned without  bis  prey.    This  was  a  dash  of 
cold  water,  and  took  down  the  ferment  of  tiie 
whole  business.    And  the  matter  was  hushed 
up,  some  saying  that  he  was  indisposed,  otheia 
that  he  could  not  be  found ;  and  so  nothiBg^ 
was  fother  done  against  him.     And  no  more 
men  of  any  sort  were  sent  for  into  eustody 
upon  this  accoimt ;  for  the  wisest  of  the  he- 
tion  began  to  perceive   there  had  been  too 
nuuiy  sent  for  already.     I  remember  well  that 
the  name  of  this  Mr.  Stowell  was  famous,  and 
cried  up  in  and  about  London,  and  all  over 
England,  and  celebrated  in  healths  of  ooursoi 
as  of  a  general  afier  victory,  or  rather  a  solemn 
assertor  of  the  people's  liberty.     I  never  knew 
the  like  v\  the  case  of  a  private  person,  exoepC 
that  of  Dr.  Sacheverel ;  the  latter  ran  hij^her, 
but  the  difference  was  only  in  <  nMJuset  nunus.' 
It  was  impossible  a  foction  (without  doors) 
should  rage  and  tyrannise,  as  the  party  did 
about  die  beginning  of  thu  parliament,  and 
not  lose  the  hold  they  had  of  me  people,  whom 
they  had  led  into  a  tolerable  opinion  of  them. 
There  .was  scarce  a  day  (Jast,  but  they  were 
gratified  with  hearing  ^ome  person  was  sent 
tor   in  custody  for  abhorring.     8ir   George 
Treby  said,  they  (meanktg  the  House  of  Com- 
mons) kept  an  hawk,  (which  was  their  ser«- 
jeant  at  arms)  and  they  must  every  day  pro- 
vide flesh  for  their  hawk.     I  can  b^ter  relate 
this  for  trutii,  because  it  was  spoke  to  myself. 
The  Serjeant's  name  was  Topham,  and  tiie 
much  work  he  had  upon  his  liands,  at  this 
time,  '  ad  terrorem  populi  Regis,'  had  made 
it  proverbial,  on  all  discourse  of  peremptory 
commitments,    to    say  *  take  him  Topham ;' 
which,  for  ought  I  know  to  the  contrary, 
may,  from  that  authentic  original,  continua 
a  proverb  at  this  day.    Whatever  the  com- 
mitments were,  the  dread  was  almost    uni« 
versal;   for  afhsr    the   vote,    that    traducing 
petitioning  should   be  punished  as  a  Breach 
of  Privilege,  who  could  say  his  liberty  was 
his  own?   For,  hmna  named  in  the  House 
for  an  Abhorrer,  *take  him  Topham.'     Bui 
the  consequence  of  this  proceeding,  as  I  have 
hinted  it,  may  be  a  lesson  to  all  powers,  on 
whatsoever  foot  they  are  erected,  that  they 
take  care  to  perform  their  duty  acoordine  to 
die  intent  of  their  institution,  tnereby  making 
themselves  Ufsefiil,  and  not  a  terror  to  the  peo« 
pie  under  them ;  for  if,  instead  of  that,  oot  of 
private  reratls,  they  grow  intemperate,  irro« 
guhur,  and  injurious,  th^  will  lose  groond^  and 


IS]        Sl'ATE  TRIALS^  59  CilAUVd  IL  iGSO.'^Pripibge  9f  Parliament.         [U 

•t  kiifth  be  InunUed,  if  sot  wholly  l«t." 
Nartift*A  ExamcD,  p.  &60» 

So,  too,  Burnet,  1  Own  Tunes,  484,  foL  ed. 
of  1744: 


'^  HiB  House  did  likewise  send  their  seheont 
IsiDony  parts  of  Engfatndy  to  bring  up  aMisr- 
len  as  ddiniiieatB :  upon  whieh  t^  nght  thai 
tfiejrhnd  to  imprison  any  besides  their  own 
nenubera  came  to  be  vRiGh  questioned,  sinee 
thcTGoald  not  receive  an  iiifi>nnatioa  upon 
eatb,  nor  psooeed  against  sudi  as  refused  to 
aopearbenkfethem.  In  many  places,  those  for 
whom  th^  sent  their  seijeaBt  reftued  to  come 
up.  It  was  found  that  sudi  praoCioes  were 
grounded  on  no  htw,  and  were  no  elder  than 
mesB  Elizabeth's  time.  While  the  House  of 
Commona  used  that  power  gently  it  was  sub- 
Btttted  to  in  respeet  to  it ;  but  now  it  giew  to 
be  80  nnudi  esteoded,  that  many  resolved  not 
to  submit  to  it"  [Queiy,  as  to  what  Burnet 
fays  of  the  j^uae  of  CoBunons  not  nroeeeding 
agaiant  such  as  refused  to  i^pear  before  them^ 
seethe  Proceediogs  in  the  Case  of  Jf^  and 
T^ham,  jl  d.  1689,  ti|^e.]  See,  too,  Hatofa, 
Slfi»  317. 

Muchaitei^n  has  been  lately  (I  write  in 
tfie  aaonth  of  June  t810)direGted  to  the  topic 
«f  eommitment  by  the  House  of  Commons, 
in  ooBsmenoe  of  thf^  publication  of  a  Letter, 
liom  *^  air  Francis  Bui^ett  to  his  Constituents 
denying  the  power  of  ibe  Haose  of  Commons 
to  imprisen  tbe  peo^  of  England."  And  in 
aihytion  to  the  eopioua  diseussfton  of  the  auh- 
jeet  in  partiament,  it  has  been  venttfated  from 
the  press  with  much  eruditiDq.  Mr.  WiUiains 
Wynn  has  pubGshed  a  learned  '*  Airumcnt  upon 
the  juMsdictiiui  of  the  House  of  Commons  to 
oemBaift  in  eases  of  Bseaeh  ei  Privilege,"  and 
%  powerful  writer,  (Mr.  Evans)  under  the  signs* 
lure  of  '  Publieola*  has  puWisfaed  «<  Six  Letters 
«m  the  liberty  of  the  Sobjeet  and  the  Privileges 
of  the  House  of  Commons."  8o  Idsewise  hare 
been  pdUished, ''  The  Speech  of  BCr.  Ponaonby 
an  ^  question  relative  to  tbe  Privileges  of  the 
Houae  of  Commons  a»  eonneded  with  the 
of  Sir  Francis  Burdett  and  Gale 
Speeeh  of  William  Adam/esq.  &c. ;" 
"  A  Concise  AeeeuBt  of  ^e  Origin  of  the  two 
Hoosaa  ofPariiament,w]thimimpartiaiStato- 
mentoi'  Ae  Privileges  of  the  House  of  Com- 
toopa,  and  of  the 'Liberty  of  the  Sul^ect,  by 
Edward  ChristiaB,  esi]^.  &c." ;  <«  Tbe  Law  and 
Usage  of  PiarliamenI  m  cases  sf  Privileges  and 
CoDtempt,  Sui.  by  Francis  Ludlow  Holt,  esq. ;" 
**  A  Vindieationof  the  Privileges  of  the  House 
sf  ComnoDO^  &c.  by  Henry  Msdoek,  jun. 
esq. ;"  *<  l^e .  iloestioft  conadered :  Has  the 
House  of  Commona  a  right  <tf  committal  to 
frissoy  &C.  hy  £.  A.  Bumab3r,  esq. ;"  and  an 
"Benjimemi  '^  Short  Birainination  into  the  power 
if  IfaeHouseof  Conunoas  to  commit,  in  a  Lst^ 
tap  to  fiirFrmieb  Burdett,  bed"  The  House 
#^€ommona  aJlH>  iMm,  hy  Votes  of  1  tlii  and  SSi^ 
Maj,  ieto^  cauaed  to  be  printed. the  fyJknmg 
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These  Reports  are  as  follows  : 

REPORTS  from  the  Select  Comm  ittce  ap^* 
pointed  to  consider  oft*  the  Proceedings, 
nad,  and  to  be  had,  with  reference  to 
the  several  Papers  signed  *^  F&amcis  Bur- 
pett;"  the  Contents  of  which  relate  to 
his  being  apprehended,  and  committed  to 
the  Tower  of  London.-  Together  with  an 
Appendix.  [As  amended  on  Uecommit- 
meat.] 

FIRST  REPORT. 

It  appears  to  your  Committee,  after  refeningp 
to  the  Order  of  the  Houseof  the  5th  day  of 
April  last,  for  the  commitment  of  sir  Franda 
Burdett  to  the  Tower;  the  Warrants  of  the. 
Speaker  for  that  purpose  ;  the  Letter  of  sir 
Francis  Burdett  to  the  %)eaker,  dated  the  17th 
day  of  April  bst ;  the  Report  and  Examiaatiook 
of  the  Serjeant  at  Arms,  touching  his  procc«d^ 
ittgs  in  tne  execution  of  such  warrants ;  the 
notices  to  the  Speaker  reforred  to  your  C<»a- 
mittee ;'  the  demand  made  upon  tne  Seirjeant 
at  Anns  of  a  copy  of  the  warrant  imder  which 
he  arrested  sir  Francis  Burdett;  the  writ 
served  upon  the  Serjeant,  and  the  summons- 
served  upon  the  Speaker,  and  the  notice  of  De^ 
claration  filed  atfamsttheSeijeant ;  which  sud 
notices,  demand  writ  and  summons,  are  all  at 
the  suit  or  on  behalf  of  the  said  sir  Franda  Bor^ 
dett,  and  aft  bear  the  name  of  tbe  same  solicitor, 
John  EDis ;  That  the  said  proceedings  have 
been  brqught  against  the  Speaker,  and  theSer- 
jeantf  on  account  of  what  was  done  by  Aem 
resp^vely  in  obedience  to  the  Qkrder  of  the 
House  ;  and  for  the  purpose  €f£  bringing  inta 
miestion,  bdbre  a  court  of  law,  the  leg^t^  of 
the  proceedings  of  <he  House  in  ordNinflr  the 
commitment  of  sir  Francis  Burdett,  and  of  the 
conduct  of  the  Sneaker,  and  the  Segeant,  in 
obedience  to  that  Order. 

1.  YoarCoounittee,  not  in  consequence  of . 
any  doubt  upon  the  <|ttestion  so  intended  to  be 
raised,  but  for  the  purpose  of  collecting  into 
one  view  such- Precedents  of  the  proceedings 
of  the  House  upon  cases  of  Br^ich  of  PriviW^ 
as  might  afiora.  light  upon  thia  important  sub- . 
jeot,  have  in  the  iirsTplaoe  examined  the  Jour- 
nals,  with  relation  to  ttie  practice  of  the  House 
in  conmiitment  of  persons,  whether  members 
or  others,  for  Breacnes  of  Privilege,  by  offen- 
sive words  or  writings  derogatory  to  the  honour . 
and  character  of  the  House,  or  of  any  of  it&. 
members;  and  they  have  found  numerous  in- 
stances, in  the  history  of  Parliament,  so  for  ss 
the  Journals  extend,  of  the  fnquent,  uniform, 
and  uninterrupted  practice  of  the  House  of 
Commons  to  commit  to  difierent  custodies, 
persons  whom  they  have  adjudged  guilty  of-  a 
l^%ach  of  their  Privileges  by  so  offending. 

TJie  statement  of  these  Preoedents,  whichr 
establish  tiieLaw  of  Pariiament  upon  thiapointN 
by  the  usage  of  Parliament :  the  istiHity  of  such 
lawy  and  the  nooessity  whieh  exists  for  its  conr . 
tiautitce,  i^  order  to  Maintain  the  dignity  aaA 
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Independence  of  the  House  of  Commdns  ;  its 
Analog^y  to  the  acknowleds^ed  powers  of  courts 
of  justice,  and  the  recognition  of  such  right  in 
vanous  instances,  by  leg^l  authorities,  by  judi- 
cial decisions,  and  by  the  other  branch  of  the 
legislature ;  as  well  as  the  invariable  assertion 
and  maintenance  of  it  by  the  House  of  Com- 
mons, are  topics  which  may  be  reserved  for  a 
further  Report.  And  although  there  are  some 
instances  in  which  the  House  has  thought 
proper  to  direct  prosecutions  for  such  ofienoes, 
yet  the  Committee  confidently  state  that  the 
more  frequent  practice  of  the  House,  at  all 
times,  has  been  to  vindicate  its  own  Privikges 
by  its  own  authority. 

3.  The  subject  which  appears  to  your  Com- 
mittee to  press  tnost  urgently  fer  an  immediate 
report,  is,  The  state  of  the' law  and  the  prac- 
tice of  the  House  in  cases  either  of  criminal 
prosecution  or  civil  action  against  any  of  its 
members,  for  any  thing  spokmi  or  done  in  the 
House  of  Commons ;  or  for  ac/y  proceeding 
against  any  of  its  officers' or  other  persons  act- 
ingunder  its  anthority. 

The  principal  instances  to  be  fimnd  under 
this  head  arose  out  of  those  proceedings,  which, 
in  the  time  of  Charles  the  1st,  Charles  the  Snd, 
and  James  the  9nd,  were  instituted  by  die  of- 
ficets  of  the  crown,  in  derogation  of  t£e  Rights 
and  Privileges  of  the  Commons  of  England. 
Those  proceedings  were  resisted,  and  resented 
by  the  House  of  Commons ;  were  condemned 
by  the  whole  legislatore,  as  utteriy  and  di- 
rectly contrary  to  the  known  laws  and  statutes 
and  freedom  of  this  realm ;  and  led  directly  to 
the  Declaration  of  the  Bill  of  Rights,  "  That 
0ic  fineedom  of  speech,  and  debates  or  prooeed- 
ings  in  Parliament,  ought  not  to  be  iropeaclv- 
ed  or  questioned  in  any  ooqrt  or  place  out  of 
Partiament;"  and  your  Committee  have  no 
'  hesitation  in  stating,  that  this  article  in  the  Bill 
of  Rights  extends  as  cleariy  to  Actions  or  In- 
dictments brought^  or  prosecutions  by  indivi- 
duals, as  to  Inrormations  or  other  proceedings 
directly  instituted  by  the  authority  of  the 
crown. 

The  Law  of  Parliament  on  this  sulject,  so 
(kr  as  relates  to  words  spoken  in  Parliament, 
was  legislatively  declared  in  a  statute  to  be 
found  in  the  Parliament  Roll  of  the  4th  of  H. 
8 :  By  that  act,  the  rights  and  privileijes  of 
free  speech  in  Pariiament  are  establiRhea,  and 
a  special  action  is  given  in  favour  of  the  party 
injured  by  any  action  brought  against  hiin  for 
words  spoken  in  Parliament.  And,  from  this, 
statute,  it  appears  that  Parliament  at  that  time, 
when  the  case  occuiTed  which  seemed  to  shew 
the  ejroediency  of  legislative  provision  to  give 
fuller  force  and  protection  to  its  privileges,  made 
it  the  subject  of  such  provision. 

In  the  5th  of  Charles  1 ,  an  Information  was 
filed  against  sir  J.  Elliot,  Denzel  HoUes,  esq. 
and  Benjamin  Valentine,  for  their  speeches  and 
conduct  in  the  House  of  Commons ;  Judgment 
^-as  given  against  them  in  the  Ring's-Tlench, 
-they  were  sentenced  to  imprisonment,  and 
were  fined :    In  the  Parliament  which  met  in 
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1648;  the  House  of  Commons,  after  a  RepoH 
made  of  the  state  of  the  cases  of  Mr.  Holies 
and  the  rest  of  the  imprisoned  members,  in  the 
3rd  of  Charles,  came  to  several  Resolutions  ; 
by  which  they  resolved,  That  these  proceedings 
were  i^inst  the  law  and  privilege  of  Pariia- 
ment ;  and  condemned  the  authors  and  actors 
in  them  as  persons  guilty  of  a  bteach  of  the 
privil^pe  of  Parliament,  [it  Com.  Jour.  Jidy 
6  and  8, 1641.  State  Triah,  toI.  S,  p.  310,  of 
this  CoUection.]  ^ 

In  the  reign  of  Charles  3,  these  prooeedtngs 
were  again  taken  into  conskferadon ;  and^e 
House  of  Commons  came  to  several  RmoIu- 
tions.  On  the  l«th  of  November,  166r,  they  • 
resolved.  That  the  act  of  Parliunent  in  the  4th 
year  of  the  reign  of  Henry  8,  above  referred 
to,  is  a  declaratory  law  of  the  ancient  and  ne- 
cessary rights  and  privileges  of  Parliament. 
On  the  93rd  of  November,  1667,  diey  resolved, 
That  the  Judgrooit  alfove  referred  to  against 
sir  J.  Elliot,  D.  Holies,  tod  B.  Yalentme,  es- 
ouires,  in  the  King*s-Bem^,  was  an  illegal 
Judgment ;  and  on  the7th  of  December,  1667, 
they  .deshed  the  concurrence  of  the  Lords. 
The  Lords  on  the  1^  of  December  agraed 
with  the  Commons  in  dieae  Votes. 

Your  Committee  next  refer  to  the  case  of 
sir  William  Williams ;  the  detail  of  which  they 
proceed  to  insert  firom  the  Report  of  a  fonner 
Conmiittee  of  diia  House.    [37  Mar.  1771.  iii. 
Com.  Rep.  p.  11.] 
«  The  Case  of  sir  WiUiam  Williams,  against 
whom  aiW  the  dissolution  of  the  Parliament 
held  at  Oxford,  an  Information  was  brought 
W  the  Attorney  General,  in   the.King's- 
Bend&,  in  Trin.  Term  36  Car.  9,  for  a  mis- 
demeanor, for  having  printed  the  Information 
against  Thomas  Dat^erfield,  which  he  had 
oraered  to  be  printed  when  he  was  Speaker, 
by  Order  of  the  House.    Judgment  passed 
agamst  him  on  this  Information,  m  the  9nd 
year  of  kmg  James  the  Snd.    This  proceed- 
mg  die  Convention  Pariiament  deemed  so 
great  a  grievance,  and  so  high  an  infringe- 
ment of  the  rights  of  Parliament^  that  it  ap- 
pears to  your  Conmiittee  to  be  the  principal, 
if  not  the  sole  object  of  the  first  part  of  the 
eighth  head  of  the  means  used  by  ung  James 
to  subvert  the  laws  and  liberties  of  this  king- 
dom, as  set  forth  in  the  Declaration  of  dSe 
two  Houses ;  which  will  appear  evident  from 
the  account  given  in  the  Journal,  8th. of  Feb. 
1688,  of  the  forminpf  of  that  Declaration,  the 
eighth  head  of  which  was  at  first  conceived 
in  these  woi^ds  ;     viz.    "  By  causing   In- 
formations to  be  brought  and  prosecuted  in 
the  ('onrt  of  King's-Bench,  for  matters  and 
causes  cognisable  only  inParliament,  and  by 
divers  other  arbitrary  and  illegal  courses." 
1 1th  February  1688.     ''  To  this  Ar^cle  the 
Lords  disagreed ;  and  gave  for  a  reason.  Be- 
cause they  do  not  ftiUy  apprehend  what  is 
meant  by  it,  nor  what  instances  there  have 
been  of  it;  which  therefore  they  desu«  may^ 
be  explained,  if  the  Home  ahafl  think  fit  to 
insist  further  on  it." 


in         STATETJ^^L&,SiCHAn^slll690.^lhi9atgecfFtf^Mameni.       [l« 


19lb  Febnanr  1688.  <'  The  lioiHe  dkigtee 
«>  widi  the  Lontam  tbeir  amendmeot  of  leaving 
^  Ml  the  ci§^ith  Article.  BatinrespBot<^tbe 
'^  liberty  girea  by  the  Lords  in  explaining  that 
**  nutter  ;  resolTad,  That  the  words  do  atand 
•«in  dus  QUHiner;  By  nrosecmioBa  in  the 
"  Court  of  KinffVbencA  £ar  nnatters  and 
**  ca«M8  eognizaUe  only  in  iwriiainenl,  and  hy 
^  diren  other  arhitmiy  and  iUeeal  c»urMo/' 

*  By  whish  Amtndmimt,  your  Conunittee  oh- 

*  aerres,  tiut  the  House  adapted  the  Artiela 

*  naoie  issiinctly  to  the  case  they  had  in  view  ; 

*  fiir  the  Infioffmaooa  was  filed  in  long  Charles 

*  the  Second^s  time  ;  but  the  prosecution  was 

*  caoied  on,  and  jutanent  obtuned,  in  the 

*  seoond  year  of  Idng  J^mes.' 

*  That  the  mfSffitng  of  the  House  should  be 

*  made  moraeiident  to  the  Lords,  the  House 
« ardoed,  <<  That  sir  William  Williams  be 
"added  to  the  manaffersof  the  Conference;" 

*  and  mr  William  WlQiams  the  same  day  re- 
'  ports  the  Conference  with  the  Lords ;  and, 
**  That  their  lordships  had  adopted  the  Artick 
**  in  the  words  as  amended  by  toe  CoBunoos," 
'  And  oorrespondiD^  to  this  Article  of  Giier- 

*  ance»  is  the  assertion  of  the  Rkfht  of  the  Suh- 

*  ject  in  the  ninth  Article  of  t&  Decfavatoiy 
«  part  of  the  Bill  of  Rights;  yiz.  <<  That  ttie 
y  fineedom  and  ddiates  or  prooeedinffs  in  par- 
f^  jiameot,  ought  not  to  be  impeacbd  or  ques- 

'  m  any  court  or  place  out  of  pallia- 


te 


c« 


«  To  wbidi  may  be  added,  the  latter  part  of 

*  the  sixth  Rest^ution  of  the  Exceptions  to  be 
'  madein  the  Bill  of  Indemnity,  Journal,  toLx. 
'  p.  146,  wherein,  after  reciting  die  surroider 
■  of  Charter^  and  the  violating  the  rights  and 
'  fivedoms  of  elections,  &c.  it  proceeds  in  these 

*  words:  *' And  the  qaestioniji|g  the  proceed- 
^  iagB  of  pariiamfnt,  out  ofparliament,  by 
^*'  Dedaratioiis,  Infi)nnations  or  odierwise,  are 
"  criBies  ibr  which  somepenons  may  be  juirtly 
<«  excrated  out  of  the  Bill  of  Indemninr." 

On  the  11th  of  June  1689,  the  House  or- 
dered,  *<  Iliat  the  Records  of  the  Court  of 
«*  Kii^s-bench,  relating  to  the  proceeding 
^*  against  WiDiam  Williams,  esq,  now  sir  Wil- 
^*  liam  Wiffiams,  knight  and  baronet,  late 
**  Spfabrar  of  this  House,  be  brought  into  this 
"  Houae,  by  the  Custos  Breyium  of  the  said 
*<  Court,  on'^rhursday  morning  next. "  [x  Com. 
^our.  p.  177.] 

On  the  lath  of  July,  ''  The  Record  >vas 
^'  read ;  and  tlie  House  thereupon  resolved, 
**  Tint  the  Judgment  gireu  in  the  Court  of 
'**  KJng's-bench,  in  Easter  term  2  Jao»  2d, 
**  sgainst  William  Williams,  esq.  Speako:  of 
**  nie  House  of  ConmMos  in  uie  parliament 
«  held  at  Westmmster  25th  October  32  Car. 
**  9d,  fiw  matter  done  by  Order  of  the  House  of 
"  Comiiions,  and  as  Speaker  thereof,  is  an  ille- 
^gal  judgment,  and  against  the  freedom  of 
**•  pai&ment. 

^  Resobed,  That  a  bill  be  brought  in  to  re- 
^  verse  the  said  Judgment."    [Ibid.  p.  215.] 

*  This  Bfll  was  twice  read,  but  went  no  fur- 
*  ibcr  in  that  session  ;*"— A  similar  Bill  was  in 

YQ^  VJIi. 


the  ftUowingsesskm  ordesrad  to  be  teooght  m ; 
and  m  third  Bill  passed  the  Cbnunons  in  1695, 
and  was  sent  up  to  the  House  of  Loids,  but 
did  not  proceed  there  to  a  second  reading. 
It  af^Munsftirther,  that  on  ^he4th  June  1689, 
A  Petition  of  John  Topham,  esq.  was  read  ; 
setting  forth.  That  he,  bea^  a  Serj^uiC  a| 
Arms,  and  attending  the  House  in  the  yearp 
1679  and  1680,  when  sever^  orders  wera 
made,  and  directed  to  the  petitioner,  for  the 
taking  into  his  custody  die  several  persons  of 
sir  Charles  Neal,  &c.  &c.  and  others,  for 
several  misdemeanors  by  them  committed  in 
breach  of  the  privilege  of  the  House  ;  and 
after  that  the  Commons  wvre  dissolvod,  tha 
said  persons  being  resolved  to  ruin  the  >peti- 
tion^',  did,  in  Hitary  teim,  the  3(^1  or '34th 
of  king  Charles,  sue  the  petitioner  in.  ths 
King's-bench  in  several  actions  of  trespass, 
battoy  and  false  imprisonment,  for  taJuw 
and  detaining  them  as  aforesaid :  to  whidE 
actions  the  petitioner  pleaded  to  the  juris- 
diction of  the  Court,  the  s^d  several  orders  ; 
but  such  his  plea  was  over-ruled  ;  ihe  then 
judges  nding  the  petitioner  to  plead  in  chief, 
and  thereupon  he  pleaded  the  orders  in  bar  ^ 
the  actions  :  notwithstanding  which  plea  and 
orders,  the  then  judges  gave  judgment 
against  him,  &c'*  fx  Com.  Joum.  p.  164«] 
*<  Upon  die  R^rt  from  the  Committee  ot 
Privileges  and  Elections,  to  whom  this  petir 
tion  of  J.  Topham  was  referred,  the  Houae 
Hesolved,  That  this  House  doth  agree  widi 
the  Committee,  That  the  Judgment  given  by 
the  Court  of  Ring's -bench,  Easter  Jtenn 
34  Car.  9,  Re^,  upon  the  plea,  of  John  Top*  . 
ham,  at  the  suit  of  John  Jay,  to  the  juris- 
diction oi  that  Court  ;  and  also  the  judge- 
ments given  against  the  said  Mi.  Topham,  at 
the  suit  of  Samuel  Verdon,  &o.  are  illegal, 
and  a  violation  of  the  privileges  ofparliament, 
and  pemioious  to  the  rights  of  parhament.^ 
Whereupon  it  was  ordered,  '*  That  sir  Francis 
Pemberton,  sir  Tliomas  Jones,  and  m  Fraii« 
cis  Wythens,  do  attend  this  House  ba 
Wednesday  morning  next.**  [z.  Com.  Jour* 
209. 

"  In  consequence  of  this  order,  sir  Franda 
Pemberton  and  sir  Thomas  Jbnes,  who  had 
been  two  of  the  judges  of  the  Court  of 
King's-bench  at  the  time  when  the  judgment 
was  passed,  were  heard  in  their  defence ; 
and  aftenvards  committed  to  the  Serjeant  at 
Arms,  for  their  breach  of  the  privileges  of 
this  House,  by  giving  judgment  to  over-ruW 
the  plea  to  the  jurisdiction  of  the  Court  of 
King's-bench.'*  [x.  Com.  Jour.  p.  227.] 
Your  Committee  think  it  proper  to  state. 
That  sir  Francb  Pemberton.  and  sir  Thomas 
Jones,  in  defending  themselves  at  the  bar  of 
tins  House  for  their  conduct  in  over'-ruling  th0 
plea  to  their  jurisdiction  in  the  actions  (^  Jay 
V.  Topham,  &cc,  defended  die  Judgment  thqr 
had  given,  bv  resting  upon  the  nature  of.  thf 
pleading,  ana  not  by  jonying  the  jurisdictioii 
or  authority  of  this  House ;  and  sir  Francis 
Pemberton  ezpcessly  adjmitted,  that  for  any 


iMta^  traiMMitod  in  tnis  Hfniiis,  no  onMr  OoilTt 
had  aiQr  jtnMktioD  to  he»  and  detMnme  it. 
[State  THais.] 

Your  Cenmittee  in  the  next  plaee  think  it 
expedient  to'State  to  the  House,  ihat  there  are 
vwioua  tnstanoes  in  which  persona  oomniitied 
hy  the  House  of  Commons  nare  heen  brought 
^  hjr  Habeas  Corpus  belhre  ^  judges  and 
e^orts  of  common  law ;  and  in  these  cases, 
anon  its  appearing  hy  the  return  to  the  Habeas 
Covpus  ttisA  they  were  oommittod  under  the 
Hpeah^s  warrant,  they  hare  heen  infariahly 
femandM. 

S.^Hann^  stated  these  instances  of  the 
Hnnner  in  which  the  Acts  and  Commitments  of 
this  House  ha^e  been  brought  into  judgment  in 
Mher  courts,  and  iShe  consequences  of  such 
proceedings  ;  your  Committee  foriher  Aink  it 
pfiypef ,  and  nn  some  degree  couneefed  with  1iii(8( 
ifiibject,to  ftdrert  tothe  course  which  was  adopted 
Ibr  staying  proceedings  in  suits  hi  ought  against 
members  and  their  servants,  while  they  were 
protected  firom  such  suits  during  tlie  sittiiig  M* 
pariiament. 

The  RcA  of  Parliament  9  Ed.  «,  aflbrds  the 
earliest  trace  which  your  Committee  has  ihnnd 
tipon  this  scdj^eet.  It  is  a  writ  from  the  lAng 
eonfirmntpry  of  the  pririlegu  of  being  free  from 
.  anits  in  time  of  parliament,  and  is  in  the  follow- 
ing wordii :  *  Ilex  mandarit  Justiciaries  suis  ad 
^  assisaSy  luiat :  flee,  capieiid.  assignat :  ijood 
^sopersedcant  Captioni  corandem  ubi  comites 

*  barones  et  alii  summonati  ad  Ptirl*  regis  sunt 
^partes  quamdiu  dictum  Pttritemcntum  dura- 

*  rerit.'    [%  Co.  Inst.  94.] 

There  hare  Been  tarinus  nMNles  of  proceed- 
Ihg  jto  eirfbrca  this  orirS^.  In  Dewes's 
JRMimal,  pa.  4S6, 9t  ElSz.  l58»-]589,  Friday 
ilst  of  Febmafy,  your  Committea  (hid  the : 
ftMowiog  entry  :  **  iTpon  a  motion  nnufe  by 
f^  Mr.  Harris,  tiiat  Avers  members  of  this 
^  ^  Rouse  hnring  writs  of  NM  PHus  brought 
^'Hl^aiiist  them  to  6e  tried  at  the  assizes  in 
^  sundry  places  of  tnis  reahn  to  be  holden  and 
"^  kept  in  the  cnrcuifii  of  tfafe  present  vacation, 
<•  and  that  writs  of  Supersedeas  m^t  be 
<<  awarded  in  thoae  cases  in  reelect  of  &  pri- 
*^  riege  of  this  House  due  and  appertaining  to 
,*^  tiie  meidberB  of  Ae  same;;  it  is  agrecnl,  Siat 
'^  ihoK  of  this  House  winch  riiall  hare  occa- 
^  sion  to  reuuire  sudi  benefit  tttpAfH^t^  in 
'«^  that  behalf,  may  repair  unto  Hfr.  Speaker, 
^  to  declare  unto  him  the  state  of  their  cases, 
«*  and  that  he,  upon  his  discretion  (if  die  cases 
.  <*  shidi  so  riipiire)  may  direct  the  warrant  of 
^  this  House  to  the  Lord  Chancellor  of  E^- 
«  land;  ihr  the  awardhtg  of  such  writs  of  Su- 
**  nersedeas  accordingly.**' 

)ut  the  House  used  to  stay  also  proceedings 
by  its  own  authority;  sometimes  Try  sending 
the  Sf^eant  at  arms  to  dehrer  the  person  ar- 
rested out  of  custody ;  and  sometimes  by  letter 
fhMn  the  Speaker  to  die  Judges  befoK  whom 
^  cause  was  to  be  tried.  Of  diis  btter  mode 
Sif  prooeeding,  your  Committee  fhid  many  in- 
stances preriouB  to  the  3rd  of  Charles  I.  Your 
ConmntM  find  a  decision  (Sodgus  «.  Haor. 


Tnn.  9  Car.  I.]  against  the  audiarity  of  soeh  a 
letter,  in  die  court  of  King%  bench,  which  is 
reported  in  the  marg.  of  Dyer^  i  uwn  to,  n.  60, 
and  in  Latch,  pp.  48  and  160.  And  snortly 
after  the  refusal  by  the  Court  of  King's  bench 
to  notice  diis  kMer  frum  the  Speaker,  the-  pai)ia'> 
ment  was  dissolred.  Thm  are,  howetcr, 
many  other  instances  of  this  course  of  praeeed- 
ing  after  the  Restoration ;  and  in  die  mstance 
oriordNewhuigh(e3  Febraaiy  tfi60)dieHouaa 
ordered  the  proceedingB  to  oudawnr  to  be  staid 
during  the  sessions,  and  the  record  of  the  exi* 
gents  to  be  vacated  and  taken  off  the  file.  pz. 
Com.  Jour.  p.  1963* 

The  lastinalance  which  your  Coosmitkeefiiid 
of  sudi  letters  having  beoi  written,  occurs  in 
the  lord  Bdkelef's  case  in  1091,  in  which  die 
Speaker  is  directed  to  write  a  letter  to  the  protho- ' 
notanr  Aat  he  do  not  maleeout,  ana  to  die 
sheriff  of  the  county  of  Pembroke  that  he  do 
not  execute  any  writ,  whereby  the  lord  BuDoe- 
ley's  possessions  may  be  distmhed,  until  Mr. 
Speakershatt  have  examined  and  rqiorted  the 
matter  to  the  HousCi  and  this  House  take 
furthet  Older  thereon,  [x.  Com.  Jour.  p.  537.] 
Bythen  and  13 W.  3.  c.  S.dus  Privil^  waa 
curtailed ;  and  further  by  Stat.  3  and  3  Ann,  e. 
18.— 11  Geo.  2.  c.  «4.— 10  Geo.  3.  c.  50. 

Lord  chief  justice  De  Grey  sa3rs  in  Croriiy's 
case,  M  If  a  menaber  was  arrested  before  the 
<M«SDdl5W. 3.  the  method  in  Westmhister 
<*  hall  was  to  discham  him  by  writ  of  privilege 
^*  under  the  great  seu,  which  was  in  the  natuie 
*'  of  a  Supersedeas  to  the  proceedinfl-.  Hie 
^  statute  of  WiHfaunlus  now  altered  mis,  and 
**  diere  is  no  necessity  to  plead  the  privilege  or 
<*  a  member  of  pai^ment."  [3  nils.  Hep. 
[Wi.\  ^  ^' 

Afl  these  acts  merely  sppfy  to  proceed- 
mgs  i^painst  Bntnbcrs  m  respect  of  their 
ddbts  and  actions  as  in^Kfidaids,  and  not 
in  respect  of  their  conduet  as  members  of  par- 
liament ;  and  therelbre  they  do  not  in  any  way 
abridge  die  ancient  bw^and  privile^  of  par- 
liament so  ftr  as  they  respect  the  fteedom  and 
conduct  of  members  of  parfiament  as  aueh,  or 
tlie  protection  which  d^  House  inay  give  to 
persons  actin£^  lender  its  authority. 

4. — IJpan  die  whole.  It  appears  to  yonrCom- 
raittee,  That  the  brining  mseacdons  against 
die  Speaker,  and  the  Serjeant,  Ibr  acti  done  in 
obedience  to  the  o^ers  of  this  House,  is  a 
breach  of  the  privileges  of  this  House. 

And  it  appears,  that  in  the  several  instanott 
of  actions  commenced  in  breach  of  die  privi- 
leges^ of  diis  House,  the  House  has  proceeded 
by  commitment,  not  only  against  the  parly,  but 
against  the  solicitor  and  odier  persons  concenied 
in  bringing  such  actions ;  but  your  CoBunittee. 
think  it  right  to  observe,  that  nie  commitment 
of  such  party,  solicitor,  or  odier  pieraons,  Would 
not  necessarily  stop  the  pfeoeoUngs  in  such 
action. 

That  as  die  particular  ground  of  action  doea 
not  necessarily  appear  upon  the  writ  or  upon, 
the  dedaration,.  the  court  oefbre  whidi  such  ac- 
tion it  fwuBi^il  caonot  stay  the  suit  or  give^ 


CI}       aSTB  TUALfi^  M  Oil  Afftss  \h  106O.--iPrMfrg«  i^J^rtitmmt.       [ft 


JMpMvt  i^pvMl  Aa  philrtifft  ^  it  ie  infi^ 
i»f  m  wnrw  ef  fegal  prooeedin^  tbst  such  ac- 
tMfi  if  ktfw^grfat  Ibr  a  thing  done  by  onler  of  the 

lad  A  tfaaralm-appflafs  to  jroor  Coinauttee, 
Ihtt  evw  tiftOM^  dw  Haoieflhwld  Ihiak  (it  to 
amail  ihe.  aolwAar  or  other  petpon  ^onaaniad 
m  atawHMfair  ihsBe  actioaa;  yet  it  niU  ptiU 
be  nrpfiliwi  Aft  tha .  Umam  tfhaoki^Fe  leave 
»^%ealnr,aBdtbe8ei^eant,  to  a|ii>earto 

aadto  ipkad  to  tbeteaine;  ibr 
roflaiBgiaf^  under  the knowledgie  of 
tha  anthimty  ^wder  whieh  they 
if  the  Hoaea  oboaUagne  with  that 
BMBUtlaa  aafamiif  to  the  HoMse, 
itvonU  not  be  pmper  that  difectione 
e  giren  bv  thia  Hoasoi  §9t  defendiqg 
the  Speaker,  and  the  Sei^eant,  against  the  eaid 


SECOND  ftEPORT. 

Y#onCaieaBitifffii  reeBmii^  the  ooofiidera- 
of  4hefiffiBGi|ial  aoattoa  reserve^  in  their 
r  RopQvty^  not  thioh  it  naoaseary  to 
aBlnie  viriom  Preeedeota  which  aie  to 
ha  Avadaf  ibeamviBeof  tha  power  of  Gom- 
mitenl  hp  the  Uoiiea  of  Comnona  for 
hiaibM  mFarihgt  and  Coa^enpt in  gene- 
iai»  MBoaiang  that  10  be.  a  power  too  dear  to 
be  caBodtti  ^imstion,  and  proved,  if  pioof  were 
■■ne«arir  hy  the aame  Preoedentsi  which  they 
hnfe«ottecaad  wi^  a  fiew  to  the  point  to 
whicfa  thejr  h»re  more  imaiediately  directed 
l^ar  amiiiin,  and  whieh  PreoedeBtaareenb- 
joined  ia  their  Aapoit.    (AppeiMiiz  A.) 

The  Caaea  whicfa  your  Committee  have'ee- 
leelad  aa  iMat  Greatly  conneeled  with  the  aitb- 
jeet  ■eferia*  ta  tfaany  are  thna  for  Commit- 
mcBli  fer  libel,  an  oJBTenoe  which  tenda  to 
eseite  geptilar  nunjipreheDBion  and  disafiec- 
tioo,  andangera  the  freedom  of  the  debatee 
and  procedinga  in  pariiament,  and  rec|uire8  the 
aMMt  pnanpt  inileqpofiition  and  reetraint  The 
iffiui  of  inunediate  mmishmeDt  and  eacamfle  is 
wetpired  to  prerent  Uie  evik  aecewanly  ansing 
fiwB  thia  oomce,  which  evil  H  is  obnoua  would 
benmchleas  effectually  i^uarded  against  by 
the  BioBa  dilatory  prooeediBga  of  the  ordinary 
«0BEta  of  law  ;  neveithdees  upon  eome  occa- 
aiona  tha  House  of  Commons  hare  pro- 
ceeded fyff»«^  persons  committing  such  of- 
fieaoea,  by  directii^  prosecutions,  or  by  ad- 
idrmnff  BIS  as^esty.  to  direct  them,  as  a)>pears 
try  tba3Veoedenla  collected  in  Appendix  (B.) 

Ftnni  the  series  of  precedents  which  your 
Comaiittee  iiiid  on  your  Journals,  it  will  most 
deaii^  tMfiax  ifaat  the  House  of  Commons 
hare  treated  libds  as  contempts  ;  that  they 
hare^fiisqiM^Dtlj  punished  the  authors  and  pub- 
tihw  of  tbem  by  commitment,  whether 
tbsse  anthon  aadjpitblisheFS  were  or  were  not 
•Dembesa  of  the  House  ;  and  that  this  power 
hv  baoi  eierviaed  at  all  times,  as  far  back  as 
IheJoomaia  ailbnd  an  opportunity  of  tracing 
Jt  Aod-vw  CiNBDUttee  4»umot  forbear  ob- 
■ewiiy^  ^fft  ^  Precedents  subjoined  to  their 


I|Minit<agtshlidbthia  lam  ofPailiiaimt  nop— 
the  ground  and  evidence  of  an  luunemortsl 
Qsafft,  as  atronjg  and  satis&ctory  aa  would  be 
held  ^ifficient  in  a  court  of  l«w,  tor  ^e  estah- 
lisluneBt  af  aanr  Isoal  riirht.    ^Annendix  A<) 

Your  Coapnuttae  also  beg  leave  toebsenrf^ 
that  the  -ffsaenl  power  ^^Ckimmitmant  wa# 
saieauilly  aaseited  by  ^e  Hoase^  Comnwua 
4n  167d,  and  in  thar  Resoiutioas  of  1701  y  and 
was  also  dained  fay  the  House  of  ConmBima, 
and  admitted  by  the  £b»use  of  Lords  in  tha 
BiosteaiicitteFna,intheconfi9renoe  between 
the  two  Houses,  ua  the  Case  of*Ashby  and 
White,  in  1704  ;  althangb  other  pointe  ari^iiig 
in  that  ease  wepastrongly  contravened  betweat 
the  two  Haasas.    -(App^idix  C.) 

Your  Comnittae  further  state,  that  it  hai 
be^a  repogniaed  by  kgal  authority,  and  by  thr 
moat  solemn  decisions  of  the  courts  of  law  on 
vanous  o^yaaions,  whenever  any  fuestioa  upon 
it  has  been  broiiflm  beibre  them : 

^  elevan^ifSie  Judges*— in  the  Case  of  the 
Ayksbniy  naen.  ft  £ord  Raym.  p.  IIQ^ 
3  Wife.  p.  006. 

By  the  Ceott  of  &iag's-Beach-in  Mia> 
n^'sCase«    tWila.p.S99.    1751. 

Bj  the  CeiHt  of  Conunon  Pkas«-hi  th^ 
Caw  of  Biass  Crosby.    3  iVil8..p.  903*  1771«. 

9y  the  Court  of  ^haqncr— m  the  Case  of 
Olirer.     t77l. 

And  that  Ibis  power  of  coBmateant  by 
either  House  of  P^mnaqt,  was  further  recog- 
nized by  the  court  of  King's  Bench  in  the 
Case  of  *&eqjaiguii  FhMprerv  9  Term  Reoorts,  p. 
3«S,  who  had  been  commit  by  the  House  of 
Lords.  And  yoiir  committee  have  not  found 
the  authority  of  a  aitigle  decision  to  the  con- 
tranr  in  any  court  whatever.    (Appendix  D.) 

Your  Commili^  also  beg  leare  to  state,  that 
the  JudM  of  IheCeniaiian  Law  b*f  eoonsideft- 
edlibebupontliMreaiiflaartbe  proceedings 
m  jadicatera«s  eoatempta  and  have  iref}uead^ 
muashed  the  anthers  VoA  pubbsheia  ot  &em 
by  sununary  commitment.  This  appears  from 
vifisus  insUaoai  staled,  in  the  AppieDdix  (£») 
which  have  ooouiTBd  both  ia  eourta  of  law  and 
eqwQr. 

Amongst  the  Judges  who  have  concurred  in 
these  decisions,  «pon  the. power  ofparlianseat 
and  of  the  cowts  of  l%w  and  equity  to  commit 
Isr  such  contempts^  are  to  be  found  lasf^yera 
the  moat  distii^guisbed  for  their  aee)eas  re* 
gard  for  the  liberty  of  the  sulyect,  and  the 
most  upright,  able  and  enl^htened  men  that 
ever  adorned  the  seat  of  justice ;  and  the 
doetiines  laid  down  by  ibemi  all  coincide  with 
the  opnian  solemnly  delivered  by  Lord  Chief 
Justice  De  Grey  in  CrosLy^s  caae,  that  tbe 
power  of  eoropnitmeat  is  *^  inherent  in  the 
<<  House  of  Commons  from  the  very  nature  of 
«<  its  institution,  and  that  they  can  commit 
«*  generally  for  all  ocwterapts."  3  Wik.  p.  199. 

Under  all  these  drcumstaaces,  Youi'  Com- 
mittee can  have  no  hesitation  in  submittti»g :  hair 
decided  opinion,  thai  the  power  of  codimitment 
for  a  Rbel  upon  the  Howe,  or  union  its  meraAwis, 
fbr  or  rebtiTe  te  any  ^ing  saifl  or  done  therein, 


M  iWf  ntiil  to  the  Fveadam  oflMMite,  to  the  In- 
^eMdeneeof  Pariiameiit,  to  thetecurity  of  the 
lioerhr  of  the  Sulgeet,  and  to  the  general  pre- 
mammtk  of the49tato. 

Thi»ow«r  bin  truth  porttif  the  fnndamental 
X««r  orPkrinment ;  the  Lsw  of  Parliainent  ig 
AeLawoftheLand;  motoftiie  LesTerra, 
mentioned  in  Magna  Charta,  where  it  bde- 
daradythat,  *<no  Fkeeqian  oh^i  betaken  or 
**  impriaoned  bat  by  farwftil  jodgment  of  his 
**Peen,  orb^r  theLawoftfaeLand;"  and  it 
Maamnchwilhin  the  meaning  of  tfaeae  woida, 
^  the  Law  of  the  Land/'  as  the  nnrremUy  ac- 
knowledge power  of  Gonunitment  for  oon- 
tempt  by  t)ie  Conitsof  Justioe  in  Westnunater- 
haU,  winch  coorts  have  inherent  in  them  the 
eommary  power  of  poniahimr  rach  contempts 
by  comiiiitoientof  &e  oif^ers,  witboatdie 
interrention  of  n  Jnry. 

Yonr-Committee  tfaerefwe  are  of  opinion, 
That  this  power  is  ibmided  on  the  clearest  prin- 
ciples of  expediency  and  right,  prored  bj  im- 
monorial  osage,  -reooflpnazed  and  sanctioned 
by  the  highest  legal  aouiotities,  and  anak>goo8 
to  the  power  exercised  without  dispute  by 
conrts  or  Justice ;  that  it  flprew  upwidi  our 
constitution;  Uiat  it  is  estabhdied  and  confirmed 
as  clearly  and  incontrovertiUy  as  any  part  ^ 
ijfk  Law  of'the  Land,  and  is  one  of  the  most 
important  safeguards  of  the  Rights  and  LAer- 
tfes  of  thd  People. 

APPENDIX.  . 


Afpekdix  (A.) 

pRECEDEirTs  of  CoMUiTMENTS  for  Words  and 
•  PublicauoDSy^  Speeches,  &c.  reflectiog  on 
the  Proceedings  of  the  House. 

I. — Frosi  iht  beginning  ^  ike  Joumais,  io  ihe 

Cammonwcalih. 

1559.— Trower.— For    obotumelious    words 
.  agarast  the  HoOse.— To  the  Seijeant— >i  Jour. 

50. 
15II0.-— M4LL,  a  Member.— For  publishing  a 

book  'against  the  antboiity  of  the  House. — 

To  the  Tower,  also  fined  and  expelled — 

i  Jour.  199,  194,  195,  196,  139. 
J695.— MoNTAGQB. — For  a  great   contempt 

against  the   House   for  publtshing  a  book 

tndodng  persons  for  petiuoning  tbe  House. 

—To  tbe  Serjeant-^i  Jour.  805,  806. 
1698.— Lewis. — For  words  spoken  against  the 
~  last  Parlhunent.— To  tbe  Sensant— i  Joifr. 

999. 
1698.— AleVv.- For  a  libel  on  last  Parlia- 

inentw>^To  the  Serjeant — i  Jour.  995. 
1640.— Pf  Bu.-r-Arcfadeacoo  of  Bath,  for  abot- 

iog  the  last  Parliament.— To  the  Serjeant— 

ii  Jour.  63. 
1640.— Prestov.— Scandalous  words  against 

thb  House.— To  tlieGatehouse— ii  Jour.  71. 

N,  B.— The  King  did  not  leave  London  till  the 
Kkh  of  January  1641.    In  the  Tear  pre- 
ceding there  are  very  oum  j  cases  of  stransers 
.  eonunitced  for  coniemptuout  words  spoken 
•gmnst  the  Parliament.  * 


II. — Precedents  qf  the  like  nature^  from  lAf 
Restoration  to  the  Revolution. 

s 

1660. — LxNTUALL,  a  Member.— For  woids  in 
the  House  against  tbe  preceding  Farliamant-* 
To  the  Serjeant— viii  Jour.  94. 

—Drake. — For  a  pamphlet  reflecting  on 
the  Pariiament ;  and  impeached^—Tn  the 
Seijeant— viii  Jour.  183.  185,  186. 

— Crakforo.  Ditto,   Ditco,  viii  Jour.  19S. 

1661.-~Grbgory  and  WiTHBiia.— For  pann 
phlets  reflecting  on  tbe  justice  of  tbe -Honse. 
—To  the  Towei^-viii  Jour.  368.— They 
were  prisoners  in  Newf^te,  and  were  com* 
mttted  to  the  Tower,  and  ordered  into  cTosa 
custody. 

1669— Greev.  Ditto,  To  tbo  Seoeant— Ibid. 
446. 

1670 — Woodward. — For  a  breach  of  Privilege 
against  a  Member,  and  speaking  contemn* 
tuous  words  against  this  House.*-To  the 
Seijeant— ix  Jour.  147. 

1675.»-HoWARn.— For  a  seandaloos  jm>er, 
and  a  breach  of  the  Privilege  of  tbe  House. 
—To  the  Tower— ix  Jour.  364. 

1680.— Sir  Robert  Cakn,  a  Member.— For 
words  in  tbe  House,  reflecting  oo  a  Mnmber, 
brooabt  to  the  bar,  and  received  a  repf>> 
mand  from  the  Speaker: — ^And  lor  words 
spoken  out  of  the  House*-commitlcd  and 
expelled. — To  the  Tower^-ix  Jour.  649. 

1680.— Yarihgtoh  and  Groome.— For  a  pam- 
phlet against  a  Member.^To  the  Ser|eant 
'•^ix  Jour.  654,  656. 

1685.— Cooke,  a  Member.— >For  words  in  the 
House. — To  tbe  Tower — ^ix  Jour.  760. 

III.— PrecAlsjfO,  Sfcfrom  the  RtvoUuion  to 
'  the  end  qf  King  WUliamt 

1689. — Crristoprer  Smelt.— Spreading  a 
false  and  scandalous  report  of  sir  Peter  Rich, 
a  Member. — To  the  Serjeant,  99th  Jnly — z 
Jour.  944. 

1690. — W.  Briggs. — Contemptuous  words  and 
behaviour,  and  scandalous  reflections  upon 
the  House  and  upon  Sir  Jonathan  Jennings, 
a  l^ember  thereof.— To  tbe  Serjeant,  18th 
Dec. — X  Jour  512. 

1691.— RicDARn  Baldwin.— Printer  of  a 
pamphlet  entitled,  *<  Mercurins  Reformatus,*** 
reflectiog  on  the  proceedings  of  the  House. 

•—To  the  Serjeant,  9th  and  Slst  Nov. 

X  Jour.  548,  558. 

1693. — William  Soader. — Affirmin|  and  re* 
porting  that  Sir  Francis  Massam,  a  Member, 
was  a  pensioner.- To  tbe  Seijeant,  Qth 
Mar.— xi  Jour.  128. 

1695.— Sir  Oeorcr  Meccot*— rHaviiig  acan- 
dalized  the  House,  in  declaring  that  without 
being  duly  cboseii  he  had  (Heads  enoo^  In 
tbe  House  to  bring  him  into  the  House... 

.   To  the  Seijeant,  87tfa  Dec— xi  Jour.  371. 

1696.— Johr  Mahlrt*'— a  Member,  for  worda 
in  the  House.- To  the  Tower,  0th  Not. 
xi  Jour.  581. 

1696. — Frahcis  Duvcomrr.^— Having  dedar- 
ed  before  two  witneBies  that  he  had  diatri* 


t5]       STATE  nUALS,  St  CHAHtM  H.  168O.— jP^toO^  «/  Pmlkmrnd^       l^ 

for  sticking  up  the  aboTeHnentiontd  |Mp«r. 
—To  Ntwgite,  lOtb  Doc  ^ 

1771.— UbRRY    BALDWIlTy   TuOKAt  WeIOBT. 

*-^Prioiiiig  tho  Debvtcsy  and  nisrepraient- 
ing  tlie  S|ieoclies  of  Meinbort.— To  the  Ser- 
jeuit,  14th  March— kuiii  Jour.  858^  859. 

1774.-sU.  8.  WoooFAix.— For  paUkhing  .a 
Nl^tter  higblj  reflectiiijE  on  the  chancier  of 
the  Speaker.— To  the  Serjeant,  14th  #ebni^ 
ary — zxiiv.  Jour.  456. 

1805. — Petek  Stuart. — For  prioting  io  bit 
Paoer  libelloat  reflections  on  the  character 
and  conduct  of  the  Hoased«-To  the 

'  Mtb  April— Ix  Jour.  817. 

AmMooL  (B.) 

Cases  since  1697,  of  Prosecutioks  at  Law 

3;ain8t  Persons  for  Libei^  &c.  upon  the 
ouse  of  Commons  or  anjr  of  its  Members; 
and  whether  by  Order  ur  Address. 

1699. — EnwARD  Stbpmbii.— libel  on  the 
House,  and  on  an  individual  Msmhtr^^^By 
Order,  87th  Febmarj^— aiii  Jour.  8S(h 

1701.— Tbom AS  CoLBPEPtE.— A  Lettsr  to  the 
Freeholders  and  Freemen  of  £qglaiid^  as- 
persing the  iiouse.— By  Order,  7tb  February 
— xiii  Jour.  736. 

1708. — Mr.  Lloyd. — Aspersing  the  cfaarseter 
of  a  Member. — By  Older,  18th  November 
— xiv  Jour.  37. 

1708. — Dter. — Misrepresenting  the  Proceed- 
ings of  the  House. — By  Order,  80tb  Febru- 
ary— xiv  Jour.  807,  808. 

1740.— John  Meres.- '*  the  Daily  Post."^ 
Highly  aud  injuriously  reflecting  upon  an 
act  of  Governmeot,  aud  the  Proceeding 
of  both  Houses  of  Parliament.— By  Ad- 
dress, 3d  Dec. — xxiii  Jour.  546. 

1750 — Author,  Printer  and  Publisher.— Pub- 
lishing paper,  entitled,  **  Constitutional  Que- 
ries," grcrasly  reflecting  on  the  House.— By 
Address,  88d  Jan.— xxvi  Jour.  9. 

1751. — Authors,  Printers  aiidPublisben.^^llle 
case  of  the  Honourable  Alexander  Murr^. 
— Aspersing  tlie  Proceedings  of  thip  House, 
and  tending  to  create  misapprehensions  of 
the  same  in  the  minds  of  the  people.— By 
Address,  80th  Nov.-^xxvi  Jour.  304. 

1774.-^Author,  Printers  and  Publishers.— Pub- 
lishing paper  called  the  **  South  Briton,'^ 
reflecting  on  the  House. — By  Order,  16th 
February — xxxiv  Jour.  464. 

1788. — Authors,  Printers  and  Publishers.—- 
"  The  Murniog  Herald,  The  Gazetteer,  and 
New  Daily  Advertiser.*' — Grossly  reflecting 
on  the  House  and  the  Members,  and  tending 
to  prejudice  the  defence  of  a  person  answer- 
ing at  the|Bar. — By  Address,  8th  February— 
xliii  Jour.  813.       . 

1788. — Authors,  Printers  a^d  Publishers.— 
"  Review  of  the  Principal  Chaiges  againft 
Warren  Hastings,**  &c. — Highly  disrespect- 
ful to  His  Majesty,  and  the  House;  aad 
indecent  Observations  reflecting  on  the  mo- 
tives which  induced  ^  Hovae  to  prefiv  the 


bated  money  to  several  Members  of  the 
HoQse^  and  afterwards  denied  it  before  a 
Committee  of  the  Hoi»e.^>-To  the  Seijeant, 
Sib  Jsm.— zi.  Jonr.  65 1 . 

t696d— 'JoMv  Rtr.— Having  caosed  a  libel, 
reflecting  00  a  Member  oT  the  House,  to  be 
printed  and  delivered  at  the  door.— To  the 

.    Serjeant,  llth  Jan. — xi  Jour.  656. 

1609. — JoBvHATirBS. — For  being  the  occasion 
of  a  letter  being  written,  rnecting  upon 
the  honour  of  the  House,  and  of  a  Commit- 
tee.— To  the  Serjeant,  84th  Jan.-F-xiii  Jour. 
141. 

1701. — Tnesf  AS  Colbfbpbr.— Reflections  np- 

.  on  the  last  House  of  Commons.*->To  New- 
nte,  Feb.  7. — aiiiJonr.735.— And  Attorney 
General  ordered  to  prosecute  him  for  his 
said  crim^. 

IV. — Frrcefkhts  of  the  like  nature,  from  1701 

to  1809. 

1705. — JoHX  TuTCHiN,  John  HOw,  Bbvjamih 
Bragg, — ^As  Author,  Printer,  and  Publisher 
of  a  printed  paper,  entitled,  **  The  Observa- 
tor,**  reflecting  upon  the  Prooeedingi  of  the 
House.— To  the  Seijeant,  3d  Jan. — xiv  Jour. 
870. 

1704. — James  Mellot. — False  and  scandalous 
ie0eccions  noon  two  Members.— To  the  Ser- 
jeant, 9th  Mar. — ^xiv  Jour.'  665. 

— EowAED  Theobalds. — Scandalous  reflec* 
tions  upon  a  Member.-— To  the  Serjeant, 
8d  Mar.— xiv  Jour.  557. 

ins.— Savubl  Bt7CRLBT. — ^As  PHoter  of  a 
pretended  Memorial  printed  in  the  "  Daily 
errant,"  reflecting  upon  the  Resolutions  of 
the  House.— •To  the  Seijeaot,  llth  Apr. — 
XTii  Jour.  188. 

IMS.- £.  Bbrrihgtov,  J.  Morphev. — As 
Firinter  and  Publisher  of  a  pamphlet,  entitled, 
^  TIm  fiveniog  Post,"  reflecting  on  His  Ma- 
jesty and  the  two  Honses  of  ^liamcnt. — 
To  the  Serjeant,  1st  July — ^xviii  Jour.  195. 

1799.— ^RiCBARB  Corbet. — Reflecting  upon 
tbe  Pioceedincs  and  the  authority  of  a  Com- 
nittcc.— To  Uie  Serjeant,  31st  Mar.-^xxi 
Jeor.  SOT. 

1738. — William  Noble. — Agserting  thit  a 
Mfmbe^  received  a  pension  for  his  voting  in 
IWiianent.---To  the  Serjeant,  19th  Feb.— 
xxii  Joor,  845. 

1740. — William  Coolet,  Johk  Mebxs,  Joub 
HtJCHES.— As  Author,  Printer,  and  Publisher 
of  papisrs  reflecting  nnon  His  Majesty's 
Government,  and  the  Proceedings  of  both 
HoQses  of  Parliament.  Cooley  to  Newgate, 
8d  Dec. ;  Meres  and  Ha|^hes,  To  the  Ser- 
jeanty-  Sd  December — ^xxiii  Jour.  545,  546, 
547. 

1746. — 8AMi7XLJoRjr8^'* -Author  of  a  printed 
p^ier  CMitatning  impudent  reflections  on 
the  Proceedings  of  the  House.— To  the  Ser- 
jeant, IStfc  Mav^xxv  Jour.  154. 

1768.^— Dbmis  Shade. — Sticking  up  a  paper 
to  iataiMe  th4  minds  of  the  people  against 
the  Hoose.— To  the  Serjeant,  9tb  of  Dtccn- 
hcr-^3issii  Joor*  97r  . 


«r3  STAlrBTftTALS,  SSCharlesH.  l6SO.-''Prme4kig99§09miJLfhm99M:  £tt 

to  miatt's  MMHBd  ia  the  p'Jutfnmt.— »TlM*«et 
bMui  hy  reotnif  the  petittoii  ef  ^(L  SiVMde, 
■ed  aAeir  thei  fffffjitid  urecioodi  thw : 

Henry  R.  Soit  beill  snji  Beaio's. 


ImpmcMneiit  tgninst  Warren  HastlhgB*— 
By  Address,  IStb  FebruRrj'— »liii  Jour.  939. 

17a9.— Printer  -and  PuWwher— ••  The  World** 
^^-Coiiefetiiing  matter  of  scandalous  end  U- 
bellous  nature,  refiiecting  on  the  Proceed mgs 
of  the  Honse— By  Addressj  16tb  Jene— 
it\ff  ioor.  -4153. 

tf  05.— JoBN  'Reeves.— As  author  of  b  pam- 
phiet,  entitled,  ^^Thoogfats  on  the  Erglish 
Ooyermnetit;**  which  wns  a«fjudged  by  the 
House  to  be  a  malicious,  scandalous,  and 
seditious  libel,  containini;  matter  tending  to 

'  create  jealousies  and  divisions  among  His 
Majesty's  loyal  snbjfcrs;  to, alienate  their 
affections  from  otnr  present  happy  fom  of 
Government  in  King,  Lords,  and  O>mmons, 
and  to  subvert  the  true  prmciples  of  our  free 
Constitution ;  and  to  be  a  high  breach  of 
the  Privileges  of  the  House.— By  Address^ 
Uth  Deoeaibeiw-|i  Jour.  119|  S35. 


M» 


ApiitoiDtx  (C.) 

Cum  and  RscocHmoM  of  the  PMviUHSt  of 
PaaLUMfifr,  and  tibe  Fuma  ef  CoMMtr- 


11  Rich.  9.    Rot  Pari.  vol.  liL  944. 

Sa  yeast  parieoMnty  tootz  lea  Seign'is  ai 
hieBeqpintab  cone  ftemperda  .aloia  preMotz 
damerent  come  lour  tibertee&  franchise,  q^es 
fieases  mstirea  moevea  eacestpaileiiient,  &a 
movers  en  autres  parlementz  en  temps  a  venbr, 
tocfaants  Pieres  de  la  .Terre»  serroient  de- 
mmmm,  njqggeg,^  diacna  par  le  conre  de  par* 
lament.  Be  neaave  par  la  Lay  Civile,  ne  par 
ia  commune  Ley  de  ia  Tenre,  uaea  en 
SBlrea.plais  baa  Conrtes  da  Roiabne:  qneU 
daym^  hneilet  ^  franchise  le  Roy  lour  be- 

.  aUoaa  &  ottroia  ^  plan  paxk- 


v. 


99  Hsi*  Q. 


p.    9S9. — 


Rat  Pari,  vol 
Thoi^  Case. 

Hie  seid  Lcirdes  Bpirituelx  and  Temporelx 
not  entoidying  to  emneche  or  hurt  the  Liber- 
aees  and  pnvilegges  or  theym  that  were  oome*n 
lor  the  oommnne  of  this  bode  to  this  present 
parkinentj  hut  egally  after  the  ocmia  of  lawe  to 
mynystre  jiutice,  and  to  haveknowlegge  if  hat 
file  usre  will  wey  in  that  behahre,  opened  and 
dedared  to  the  justices  the  premissez,  and  axed 
of'  tbtei  whether  the  aeid  Tliomas  ooght  tD  be 
delivered  from  prison,  by  force  andvertoe  of 
ihe  privde{[ge  of  pariement  or  noo. '  To,  the 
isliicn  question  the  chefe  juatcez,  in  tlie  name 
■of  afi  the  justicez,  after  sadde  oommunicatioii 
v&d  mature  deliberation  hadde  amons'  theem, 
annswered  and  said,  that  they  ought  not  to 
•miswere  to  that  question,  for  it  hath  not  be 
Vied  afore  tyme  that  the  justioea  shoidd  in  eny 
wyae  determine  the  privilegge  of  diis  high  court 
aTpaiknent 

4  Hea.  S.    Tkt  angimd  RoH  in  the  pariia- 


*Iliiistfieaet€0BO*ayBf  RMmmI  4toaade 


And  on  that  he  il  itaaotad  by  the  seide  antoritey 
That  al  suta,  accuseroentis,  condempiiacona^ 
execncions,  fyttys,  am^ciamentis,  punvdie- 
ments,  correeoons,  mv'iioez,  charges,  ac  im* 
positions  putt  or  hados  or  bar  aft'  to  be  put  or 
nadde  unto  or  apon  the  aeide  Ridiard,  and 
to  every  other  of  the  p'aon  or  p'soitt  afore 
specyfyed  that  nowe  be  of  this  p^aent  piiament 
or  that  of  any  p'liament  her  after  shaU  he  for 
anyhylle  sneyldng,  leaaonying  or  dedarying 
off  any  mat*  or  maters  conc*nying  the  p'lia- 
ment  to  be  comenced  and  treated  off,  be  utt'ly 
voyde  5c  of  none  efleele,  and  on  that  he  byt 
inactod  by  the  seid  autorite,  That  if  die  seid 
Ridiard  strode  or  aay  of  all  the  seide  otiMr 
p'son  or  persons  her  aner  be  vexyd,  trobeled  or 
other  wyse  chaimd  for  any  causes  as  is  afore- 
saide,  that  then  he  or  they  &  every  of  them  so 
vexed  or  troubled  off  and  for  the  asMe,  have 
acc'on  upon  the  case  agaynsle  cv*iy  audi  p^son 
or  p'sons  ao  vezying  or  trobelying  any  oot'rie 
to  wis  ordinhn  Ac  p  Vision,  in  the  ^Hryda  ace'on 
the  p'tie  greyed  sliall  be  recov'  treby  Ml  damagea 
8c  costs  h  that  no  pHeooon,  eesuum  nor  wager 
of  lawe  yn  die  seide  aoe*on  in  aiiywise  he  ad* 
mytted  nor  receyvid.^A  Ce'at  Bill  Lsy  Htmos 
as  Assent. 

t606. — Com.  Jonra.  roL  i^  p.  d49. 

The  Commbna  tell  the  Lords  <«  that  ths^^ 
douhtnot,  biittheConiiiiansHouaaisaCoiiit» 
and  a  Cooit  of  Record." 

1690. — Com.  Joura.  vol.  i.  p.  545.   . 

in  a  Report  of  Pkooedeata  fay  sir  £dwaai 
CelM,  it  M  amed,  **  The  Hoose  «f  Cpm- 
asona,  ahme,  hath  a  power  of  pnaiduaeot, 
and  that  judicial. ''--HsJI's  Caae  99  £lia.,  and 
Long's  Case  5  £Ma.cited. 

1675»  June  4lfa.— Com.  Joum.Tol.  he  p.  954. 

lathe  matter  of  the  imeHant  jurisdiction  of 
the  House  of  Lords,  the  Commons  assert  their 
rig/ki  <*  to  puniahhy  insprisonmenta  Commeafsr 
tnt  is  guifcy  of  violating  their  privilms,  that 
hemg  aooofding  to  thelcnown  htwa  and  custom 
of  Parttament  and  the  right  of  their  privileges 
declared  hy  Iht  Idag's  royal  predeo»sorsp 
fonner  Parhamenta  and  by  himself  in  this ;" 
and  **  that  ncsdier  the  Great  Chatter^  the 
Petition  affi^ht,  nor  any  othdr  AAva,  do  take 
away  the  law  andeustem  of  Psrijanwnt,  or  of 
either  Haiise  of  Parliament" 

1701.— Vol.  ziii.  p.  767.--&entHh  FetiHoa. 

Bescdved,  Tliat  If^s  the  cmiuMm  of  thia 
oonsasiMwt,  that  to  wert  the  House  q£  Com- 
aaoBs  have  no  povi^of  ooHunitment»  hnt  of 
tiieu*  own  Boembers^  tends  to  the  subvefsiou  of 
the  cenststution  of  <he  House  of  Commons. 

Uesolaed,  That  it^is  the  opuiion  of  thia 
QBuanitlee,  That  te  piiotand  pubLsh  any  booka 
or  lihcla  reflecting  upoo  the  jwwamlinga  af  the 
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«r  the  rigkto  aid  pro ilcgci  <tf  & 

Aflkby  and  Wlute. 

Conferenoes  between  the  two  Houses, 
tfe  CknoRMBs  at  tlw  seoond  coDfeRBoe  with 
Ihs  Larib  re  aasft  their  Resolotio*  of  ITO 1 ; 

**  For  iftis  the  ancKDt  and  uidoahtod  n^i  of 
<^the  Hameof  CouiiMistoeamaiit  ibr  breach 
^  nf privjkfpe ;  asd  the  hHtanees  of  their  oonunit- 
ttOB  (not  mendiers  of  the  House)  for 
of  ]invllq(e,  and  that  to  any  her 
'b  prwonsy  are  MW^icai,  so  manj,  and 
known  In  your  lordriiips,  that  the 
think  h  needlesa  to  prodnoe  dMm." 
.  voL  zfii.  p.  709. 

liordi Joom.  vol. xriLp*  714. 
The  Lords  m  answer  say^— *«  Tne  Lords 
*■  nsfcr  disputBd  the  Commons  power  of  com- 
^  nittdnr  lor  breach  of  priyil^e,  as  wdl  per- 
**  worn  idio  are  not  of  uie  House  of  Commons 
^  as  those  who  are^"  &c. 


a 
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AmNpix  (D.) 

Rsi^noNmoM  of  the  Law  and  Prlvjlege  of 
Psifiamenty  and  of  the  Power  ^  the 
House  aS  Commons  to  commit  for  Con- 
tem^  by  Legs]  Authorities,  and  by  the 
Bectsion  of  Cwsto  of  Jiistioe. 

Celce,  4  Inst.  ih.  15. 

Lord  Coke  observes,  upon  the  ckim  of  the 
Lords,  in  11  of  ]Rich.  2.  wBctionod  hy  ^e 
ioBgjas  stated  in  the  first  pan^paph  of  Appen^ 
isx  C^  under  the  head  of  <  Las  et  Consn^ndo 

*  PlHiinuiienti ;'  as  foUoweth-***  And  as  every 
^'oonrt  of  juidce  hath  laws  end  costconstoits 
*'  direction,  some  by  the  common  law,  seme  by 
**  the  civU  law  and  common  law,  some  by  pe- 
'^  enliar  laws  and  customs,  (Sec  so  the'high 
^  coQzt  Off  Pftxiiament — suis  proprgs  le^^us  et 
"  fioafioetndinihas  subsistit— it  is  to  et^xnsno- 
'^tndo  Puliamenti,  that  all  weighty  matters 
*■  in  any  Piariiament,   moved  ooDcermog  the 

*  l%era  of  the  lealm,  or  Comrnom  in  Par- 
**  fiunent  assembled,  onght  to  be  determined, 
^^n^odged,  and'  discussed  by  the  eonrse  of 
"  l^riimpent,  and  not  by  cini  law,  nar  yethy 
^  die  common  laws  of  this  reidm  nsed  in  infe* 
^  oar  Gonrts ;  which  was  so  declared  to  bo — 
''aecandnm  l^gem  et  coometodinem  Pteiia- 
**  menti — coBoecning  the  Peem  of  this  rsskn, 
'*  by  the  Kinff,  and  all  the  Lords  spintealand 


**  tefl^MsnlTAnd  fho  film,  fori  rmtime^  is  ibr  ^*  execution. 

mm    ^S  .^V  _  ^B  ^1    •  •  «  ^^    mfl_  ? 


<«  baaDon  of  Iba  Esqhaquer,  am 

«<  Lorda  to  orfann  tiiem.  of  tlM&  fummsn  1bmR| 
and  thcranalo  are  called  aevandly  by  wtit: 
neither  doth  it  belong  to  them  (as  hmh  bass 
said)  to  jwtoa  of  any  hnr,  custom,  o»  pn« 
vilegeof  paAament:  And  to  say  the  truth, 
the  laws,  customs,  liberlies,  end  pririligiB  of 
pariiament,  are  better  to  be  lesnied  out  of  the 

<'  raUaiof  pariismcnt,  end  atfasr  reedidi,  and  by 

'precedents  and .cenlinuad  eo^perisneo^  t^n 
can  be  o«prosscd  by  anyone  man'a  pou'* 

96   Car.    D— 1674.--8tate  Tdals, 'Soam'«. 

Case, 

Lard  Chief  Justioe  North  said,-*<<  I  can  sfu 
"  no  other  wav  to  avoid  consequenees  deroga- 
'*iorytothe  iMmour  of  the  pariiaaient,  but  to 
**  reject  the  action ;  and  aU  others  that  shall 
"rdate either  to  the  pvooeediiM;a or  privik^ 
<'of  parlismeat»  as  our  pra£c«0ons  hiuro 
"  done," 

<*  For  if  we  should  admit  genenl  remedies  in 
**  matters  relatiDg  to  the  parliament,  we  must 
"  set  bounda  how  iar  th^  shall  go,  wfaich  is  a 
'<  dangerous  province;  mr  if  we  err,  fr^Whsn 
<*  of  parliament  win  be  invaded,  which  wo  ought 
*'  not  in  any  way  to  endamage." 

1675.— State  lVia!s,<— Eari  of  Shaftesbury 'a 

Case.*  ' 

In  the  case  of  the  earl  of  Shaftesbury,  wha* 
was  committed  by  the  House  of  Lonfe, 
<«  Ibr  high  contempts  committed  i^ust  tfie 
'*  House,"  on  being  brought  up  to  the-Kiog^s*' 
bench  on  the  vetuni  of  an  Habou  Corpos, 
the  ooort  unanimously  determined  against  eu'* 
tertainiog  the  case;  when  Rainfltford,  ChiAP 
Justice,  said,  *^  This  court  has  no  jnrisdiclio» 
'<  of  the  cause,  and  therelbre  tho  iorm  of  the^ 
*^  retuita  is  not  oonsiderablo.  We  ought  not  to 
*'  extend  our  jwisdietion  beyond  its  limits,  and 
**  the  actions  of  our  ancestors  will  not  warranf 
*<  such  an  attempt. 

"  The  couseqaence  would  be  very  mMchiev.^. 
"  ous,  if  this  court  should  ddtver  a  member  of 
*^  the  House  of  Peers  and  Commons  who  «« 
<*  committed,  for  thereby  the  busim^s  of  par 
**  liament  may  be  retarded ;  for  it  may  be  the 
'<  cofomitnieat  waa  ftr  evil  bdiaviour,  or  inde 
<<  cent  reflecticps  on  other  members,  tothedfe- 
^*  torbance  cf  the  affiurs  of  pailiament. 

**  The  commitment  in  this  case  ianot  for  saf^ 
*^  enatody ;  but  he  is  in  execution  of  the  jndg^ 
<<  ment  given  by  the  Lords  fsr  contempt;  and 
"  theiefose,  if  he  shoidd  he  bailed,  he  would 
<^b»ndcliveredotttofeiecittj(m;  fbraeenlanpe 

infuciecyiri^  there  is  na  other  judgment  or 


i«r  any  thinginavted  or  done 
*  iiflK  9oaaa  of  Conwnons." 

Coke,  4  Inst.  fo.  50. 

And  on  another  oocaaon,  In  treatmg  of  ihe 
km,  cQslaina,  liberties,  and  nrivileges  of  the 
ewt  of  Par&mcnt,  which  he  sai^^  **  hath 
*been  much  desired,  8nd4fn  tHe  very  heart- 
**  itrings  of  the  commonwealth :"  Lord  Coke 

^         ASL   the  justices  of  England   and 


(( 


*<  This  court  has  no  junsdiction,  and  Aere- 
*<  fore  he  ought  to  be  remanded.  I  deliver  nn 
^  OpinijOfi  whether  it  wmildbeotharwiaalncase 
*<  <n  a  prerogative." 

1751,  Feb,  7th^-^l  Wilson,  ^.  jioo.—lllumy'f 
^        Case. 

Whtt  hn  was  hsought.  u|^  to  itho  Kmg's* 
*  See  vol.  6,  p.  1970  of  this  Collection. 
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by  ft  HftbeM  Coijpai,   and  the  court    Lonl  Mayor,  who  was  oomAptttted  to  the  Towier 

*'  bjr  ofder  of  tlus  Hotose*  under  the  Speaker*a 
Warrant,  on  35th  March  177  i ,  was  brtn^t  up 
by  Habeas  Corpus  before  the  Court  of  Conunoa 
rteas  in  Easier  Term.  The  iioestkm  was  fully 
argued,  and,  by  the  unanimous  judgment  of 
the  Court,  he  was  remanded. 

Hie  Lord  Chief  Justtoe  deGrey,  in  giving 
the  opinioii  of  the  Court,  staled,  «<  That  this 
'^  power  fris.  of  conmutment)  must  be  inherent 
"  in  the  House  of  Commons,  firom  the  Tery 
^nature  of  its  institution;  and  therefore  is  part 
of  the  law  of  the  land.    They  oertamly  al- 
ways could  commit  in  many  cases ;  ia  mat-^ 
ter  of  ekMsdons,  ^y  can  commit  sheriflii, 
<*  mayora,  officers,  witnessss,  kc.  and  it  is  now' 
**  Mrraed,  that  they  can  commit  generally  for 
"  aS  oontemplB.    All  oootempts  are  either  pu- 
<*  nishahle  m  the  Court  contemned,  or  in  some 
higher  court.    Now  the  parliament  has  no 
superior   court;   therefore    the     contempt 
against  either  House,  can  only  be  punished 
by  themselves.*' 

<*  The  Stat,  df  James  l..cap.  13,  sufficiently 
proves  that  they  have  power  to  punish  it,  in 
these  words :  *  Provided  always,  that  this 
^*  Act  or  any  thing  therein  contamed  shall  not 
**  extend  tolhe  diminishing  of  any  punishment 
<*  to  be  hereafter  by  censure  in  paniameDt  in- 
<*  fficted  upon  any  person  which  nereafter  shall 
««  make  or  jjroeure  to  be  made  any  such  arrest 
<*  as  aforesaid  ;*  so  that  it  b  most  clear  that  the 
**  le^^lature  have  recognised  thb  power  of  the 
**  muse  of  Commons.  In  the  case  of  the 
*'  Aylesbury  men,  the  counsel  admitted.  Lord 
<«  Chief  Justice  Holt  owned,  and  the  House  of 
<<  Lords  acknowledged,  diet  die  House  of 
*<  Commons  had  power  to  commit  for  con- 
<*  tempt  or  breach  of  privilege.  Indeed,  it 
**  seems  diey  must  have  power  to  commit  for 
*•  any  crime.  When  the  House  of  Commona 
<<  adjudge  any  thmg  to  be  a  contempt  or  n 
'*  breach  of  privile|^  thchr  adjudication  is  n 
«  conviction,  and  tMr  commitment  m  conse- 
<*  quence  an  execution  ;f  and  no  Court  can 
«'  discharge  or  baO  a  person  that  is  in  execu* 
«<  tion  by  the  judgment  of  any  odier  Court.** 

And  he  concluded  his  judgment  in  tliese 
words : 


Habeas  Corns,  and  the  court 
refooed  to  discharge  him,  Mr. 
Justioe  Wngfat  said,  '*  It  appears  upon  tibe 
•«9etiini  of  this  Habeas  Corpus,  that  Mr. 
«*Miiiray  is  committed  to  Newgate  by  the 
<<  House  of  Commons,  for  an  high  ana  dan- 
*«  geroos  contempt  of  the  privil^ies  of  that 
<*  House ;  and  it  is  now  insisted  on  at  the  bar, 
**  that  dus  is  a  bailable  case,  within  the  mean- 
<<  ingef  the  Habeas  Corns  acL 

**To  iiuM  I  answvnr,  mat  it  has  been  deler- 
M  mined  by  all  the  jud^  to  the  contrary ;  that 
<*  it  could  never  be  the  intent  of  that  statute  to 
<<  give  a  judge  at  his  chamber,  or  this  court, 
^  power  to  judge  of  tibe  privileges  of  the  House 
<«  of  Commons. 

**  The  House  of  Commons  is  undoubtedly  an 
<'  high  court ;  and  it  is  agreed  on  all  hands 
^  diat  they  have  power  to  judge  of  thev  own 
^^privfleges;  it  need  not  appear  to  us  what  the 
<<  contempt  was  for ;  if  it  did  appear,  we  could 
**  notjudge  thereof. 

^*  Lord  Shafteahury  was  committed  for  a 
«<  contempt'  of  the  House ;  and  being  brought 
^  here  hv  an  Habeas  Corpus,  the  court  re- 
<*  manded  him ;  and  no  case  has  been  cited 
<*  wherever  tbU  court  interposed. 

**  The  House  of  Commons  is  superior  to  this 
'*  court  in  tUs  particular ;  diis  court  cannot 
^*  admit  to  bail  a  person  committed  for  a  con- 
<*  tempt  in  any  omer  court  in  Westminsler- 

Dennison,  Justice.— '' This  court  has  no 
^  jurisdiodon  in  the  present  case.  We  mated 
«<  the  Habeas  Corpus,  not  knowing  wnat  the 
**  commitment  was ;  but  now  it  appears  to  be 
^  for  acontempt  of  the  privileges  or  the  House 
•<  of  Commons:  what  tliose  privileges  (of  et- 
**  ther  House)  are,  we  do  not  know ;  nor  need 
**  they  tell  us  what  the  contempt  was,  because 
<*  we  cannot  jndge  of  it ;  for  1  must  call  this 
<t  oourt  inferior  to  die  Houseof  Commons  with 
"  respect  to  judging  of  their  privileges,  and 
^  contemptsagamsttiiem.  I  give myjudgment 
**  so  suddenly,  because  I  think  it  a  dear  case, 
**  and  requires  no  time  for  consideration.** 

Foster,  Justiee.— "  The  law  of  Parliament 
^  Is  part  of  the  law  of  the  land ;  and  there 
**  would  be  an  end  of  all  law,  if  the  House  of 
<^  Commons  could  not  commit  for  a  contempt. 
««  AU  courts  of  record  (even  the  kiwest)  may 
«<  commit  for  a  contempt;  and  lord  Holt, 
•<  though  he  diflered  with  the  other  judges,  yet 
**  agreed  the  House  might  commit  for  a  con- 
« tempt  in  the  face  of  the  House.  As  for  the 
*«  niBOMr*s  iOncss,  we  can  take  nonstioe  of  it, 

having  no  power  at  an  in  this  casfti" 

The  prisoner  was  remanded. 

1771 3  Wib.  188.— Crosby's  Case.* 

In  the  year  1771,  Brass  Crosby,  esq.  die 


(i 


*  litee  this  Case  hereafter  in  this  CoUeedon. 
It  seems  radier  surprising  tliiftt  notice  of  the 
caiief  DevouBhire^s  Case(m  this  CoUeodon,  a. 
p.  1087)  viis  not  taken  eidiMr  i«  WiUfiei's  Case, 
er  Crosby's  Case, 
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"  I  am  perfecdy  satisfied  dutt  if  krd  Holt 
"  himself  were  to  have  determined  it,  die  I^rd 
^*  Mayor  would  have  been  remanded.  In  the 
"  case  of  Mr.  Murray,  the  judges  could  not 
**  hesitale  ooncemfaig  the  contempt  by  k  man 
«<  who  reftised  to  receive  his  sentence  in  n  pro- 
*<  per  posture;  all  the  judges  agreed,  that  he 
••must  be  renianded,  because  lie  was  oom- 
«« mitted  by  a  Oourt  having  competent  juria- 
<'  diction.    Courts  of  justice  have  no  cogni. 

*  The  Commitment  in  Rudyard's  Case,  9 
Vent.  9t,  was  a  Commitment  in  execadouy 
and  therefore  it  was  necessary  in  that  case  to 
state  the  evidence,  per  lord  Camden  in  Wilkes*s 
Habeas  Corpus  Ctte,  a.  9. 176S,  m  this  Col<^ 
lection* 
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**  zaooe  of  the  acts  of  the  Houses  of  Parlia- 

'^  meet,  iiecaase  they  hdong  ad  a/ivd  exau.cn, 

**  I  have  the  most  perfect  satisfaction  in  my 

**  own  mind  iq  that '  detenninatiot).    t%f  Mar- 

**  tin  Wright,  who  feh  a  generous  and  distin- 

**  pushed  warmth  for  the  liberty  of  the  8u5- 

*' j^ct ;  Mr.  Justice  Denison,  who  was  so  free 

'*  iipom  connections  and  ambition  of  every  kind  ; 

<'  ami  Mr.  Justice  Foster,  who  may  be  truly 

**  called  the  Magna  Charta  of  liberty,  of  per- 

**  k>ns  as  well  as  fortune;  all  these  tcrered 

•judges  concurred  in  this  point.     I  am  there- 

**  lore  deariy  and  with  full  satisfaction  of  opi- 

''  nioD,  that  the  Lord  Mayor  must  be  re- 

«  manded>' 
CSonld,  Just — **  I  entirely  concur  in  opinion 

^  with  my  Lord  Chief  Justice,  that  this  Court 

•«  h«di  no  cogtii/:ance  of  contempt  or  breach  of 

**  privil^e  of  the  House  of  Commons ;  they 

^  are  &e  only  judges  of  their  6vm  priyile^  ; 

**  and  thai  they  may  be  properly  caued  judges, 

<*  appears  in  4  Inst.  47,  where  my  lord  Coke 

"  saya,  an  aUen  cannot  be  elected  of  the  par- 
liamfnt,  because  such  a  person  can  hold  no 
place  of  judicature.    Much  stress  has  been 

M  bid  apon  an  objection,  that  the  Warrant  of 

**  the  tSltpeaker  is  not  oonibrmable  to  the  order 
**  of  the  Bouse ;  and  yet  no  sQch  thing  ap- 
'**  P^m  upon  the  rettu-n,  as  has  been  pretended. 
'**^e  Order  says,  that  the  Lord  Mayor  shall 
i<  be  t^ken  into  the  custody  of  the  serjeant  or 
**  his  deputy  ;  it  does  not  say,  by  the  serjeant 
**  or  his  deputy.  This  Court  cannot  know  the 
**  oatuxe  and  power  of  the  proceedings^  of  the 
*'  House  of  Commons :  it  is  founded  on  a  dif- 
**  ferent  law ;  the  *  lex  et  consuetodo  parliai- 
«(  <  menti,'  is  known 'to  parliament  men  only. 
«« IVewynniard's  Case,  Dier,  59,  60.  When 
«  matters  of  privileffe  come  incidentally  before 
**  the  Court,  it  is  obBpned  to  determine  them,  to 
*<  prerent  a  failure  ofjustice.  It  is  true  diis 
**  court  did,  in  the  instance  alluded  to  by' the 
«<  counsel  at  the  bar,  [Wilkes's  Case,  ?  Wils. 
**  15  r.]  determine  u^n  the  privilege  of  parlia- 
<(  ment  in  the  case  of  a  Libd ;  but  then  that 
'<  prirOege  was  promulged  and  known;  it 
<<  existed  in  records  and  law  books,  and  was  al- 
**  lowed  hy  parliament  itsetf.  But  even  in  that 
''ease,  we  now  know  that  we  were  mistaken ; 
•«  for  the  House  of  Commons  have  since  deter- 
«<.  mined,  that  privilege  does  not  extend  to  mat- 
**-  fers  of  libel.  The  cases  produced  respect-' 
M  ing  the  High  Commission  Court,  6rc.  are 
**  not  to  the  present  purpose,  because  tho^ 
<*  ooarta  had  not  a  legal  authority.  The  reso- 
«*  lution  of  the  House  of  Commons  is  an  adju- 
re ^cadon,  and  every  court  must  judge  of  its 
•'  own  contempts." 

Blackatone,  Justice. — <*  I  conctur  in  opinion, 
**  that  we  cannot  discharge  the  Lord  Mayor. 
*'  The  present  case  is  of  great  importance,  be- 
**  cause  the  liberty  of  the  subject  is  materially 
**  coDoemedL  iTUe  House  of  Commons  is  a 
*^  supreme  court,  and  they  are  judges  of  their 
<'  own  privileges  and  contempts,  more  espe- 
"  dally  with  respect  to  their  ovra  members. — 
^  Here  is  a  loemhor  committed  in  «xevution 


by  the  judgment  of  his  o^vti  house.  AH 
courts,  by  which  I  mean  to  include  the  two 
Houses  of  parliament  and  the  courts  of  West- 
**  minster- Hall,  can  have  no  c<mtrol  in  matters 
"  of  contempt.*  Tlie  sole  adjudication  of  con- 
"  tempts,  aM  the  punishment  thereof,  in  any 
"  niatuier,  belongs  exclusivelv,  and  without 
"  interfering,  to  each  respective  court.  In- 
*'  finite  confusion  uid  disorder  would  follow,  if 
"  courts  could  by  writ  of  Habeas  Corpus  exa- 
**  mine  and  determine  the  contempts  of  others.t 

*  Here  is  a  laxity  of  expression  which  might 
not  have  been  expected  from  the  learned  au- 
thor of  the  '  Commentaries.*  The  meaning 
seems  to  he,  that  the  two  Houses  of  Par- 
liament and  the  courts  of  Westminster-hall, 
are  not  subject  to  control  in  matters  of  con- 
tempt, but  that  other  courts  are  subject  to 
control  in  such  matters.  8ee  Clarke's  case, 
Tremaine's  Pleas  of  the  Crown,  442.  3  Le- 
vinz.  200.  1  Veflt.  302.  327.  3  Keb.  764.  79&, 
811.  Dr.  Bentlcy's  case  8  Mod.  148. 
Fortescue  202.  2  Lord  Ra3rm.  1334.  Strange 
557.  S  Kyd  on  Corporations  79.  In  Murray's 
case  Mr.  Justice  Foster  sa^^,  that,  *'  all  oourtv 
of  Record,  even  the  lowest,"  fas  the  Conrt 
of  Piepoudre  we  may  suppose]  *'  have  power  to 
imprison  for  contempts."    And  as  to  contempts 

*  in  fiEu;ie  curiie,'  which  obstruct  the  proceedings 
of  the  court,  it  seems  that  they  roust  of  neoea- 
sity  have  power  to  remove  the  obstruction ;  to 
abate  the  nuisance,  and  so  is  Moor  247.  *  $i 

^  un  dit  al'  Judge,  Magistrate,  ou  auter  officer 
'  paroles  qvie  iuy  disable  defaire  sOn  office  ou 

*  fait  auter  contempt,  il  peut  Iuy  imprison."  So 
too  Dean's  case,  Croke,  Eliz.  689.  "  A  man 
may  be  imprisoned  for  a  contempt  done  in 
court  but  not  for  a  contempt  out  of  court." 

So,  too,  is  Sparkes,  and  others,  p.  Martin,  1 
Vent.  1.  «<  The  Court  of  Admiralty  mav 
punish  one  that  resists  the  process  of  theur 
court,  and  may  fine  and  imprison  for  a  con* 
tempt  to  their  court  acted  in  the  face  of  it." 

So,  too,  sir  tieorge  Newman  says,  (Proceed- 
ings  and  Debates  or  the  House  of  Commons  in 
1621,  p.  109.)  <' The  Judges  have  of^times 
cause  to  commit  for  contempt  in  the  Court." 

If  there  he  any  principles  of  laW  whereby  ihm 
sufficiency  of  a  commitment  for  contempt  may 
be  judged  of  in  the  case  of  one  court,  it  is  not 
very  apparent  why  the  same  principles  should 
not  be  applied  to  the  judging  of  the  suf- 
ficiency of  commitments  for  contempts  by 
any  other  court.  That  courta  of  Westmin- 
ster-hall will  take  conusance  of  each  otbera 
commitments  for  contempts,  see  the  argu- 
ment of  Chief  Justice  Vaughan  in  Bushcll's 
case  in  this  Collection,  vol.  6,  p.  999,  and  the 
cases  of  AstH'ick,  Apsley,  and  Milton,  cited  in 
that  Case,  pp.  1004,  1022. 

t  Lord  Mansfield,  in  tiie  case  of  Hassells 
and  another  against  Simpson  (93  Dougl.  Rep. 
in  note  2d  edit.),  speaking  of  Mr.  Justice  Black- 
stone,  warned  nis  hearers  against  implicit  re- 
Uance  on  gffeat  names.  It  would  have  been 
more  satjgfjictory  if  Itfr.  Justice  SlackjttoDo 
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«'  This  power  to  commit  results  from  the  first    ««  nish.    No  othef^court  shall  scan  the  judg- 
"  principles  of  justice  ;  for  if  they  have  power    "         ^  "  '  ' 

«  to  deade,  they  oug'ht  to  have  power  to  pu- 


had  spedfied  some  particulars  of  the  <  infinite 
'  conmsion  and    disorder'  tvhich,  he  lays  it 
down  *  would  follow,  if  courts  could  by  yrvk  of 
'Habeas  Corpus  examine  and  determine  the 
<" contempts  of  others;*    and  had  also  mven 
some  proof  that  this  '  infinite  confusion  and  dis- 
order' must  follo^v^,  toeetheiC  with  some  account 
of  the  way  in  which  it  would  follow.     For 
there  appears  not  to  be  any  absurdity  in  sup- 
posing tnat  the  examinabihty  of  commitments 
for  contempts,  might  tend  to  render  those  who 
should  order  such  commitments  more  circum- 
spect and  cautious  in  the  exercise  of  that  power 
than  otherwise  Aey  might  be ;  that  it  would 
tend  to  render  their  respective  courses  of  pro- 
ceedings less  capricious,  more  consistent,  and 
more  uniibiTn,  than  Uiey  otherwise  might  be ; 
that  in    consequ(;noe  ot  those  tendencies  it 
might  probably  by  decrees  produce  an  intelli- 
gible definite  practice  code,  respecting  con- 
tempts and  the  punishments  for  them ;  that  if 
t^^ese  consequences  should  ensue,  *  confiisionand 
disorder*  would  be  prevented  rather  than  pro- 
moted ;  and  that,  if  firom  the  operation  of  com- 
petitions for  proreminence,  or  erroneous  no- 
tions of  dimity,  or  of  any  other  cause,  *  con- 

*  fusion  aM  disorder'  should  in  fact  ari^  such 

*  confusion  and  disorder'  probably  would  not 
be  infimte,  but  might  be  speedily,  easily  and 
completely  suppressed  by  a  legislative  defini- 
tion of  at  least  the  limits  of  contempts,  and  of 
the  punishments  applicable  to  them.  Predic- 
tions of*  confusion,  oisorder,'  and  other  mischief 
to  ensue  from  interruption  of  the  exercise  of 

.  irregular  po^vers,  have  not  always  been  verified. 
When  the  powers  of  issuing  general  warrants 
.  and  warrants  for  seizure  oi  papers,  which  had 
been  sanctioned  by  numerous  preci&dents,  were 
questioned  (See  the  cases  in  ta&  Collection  of 
Leach  V.  Money,  and  others^  a.  o.  1765,  and  of 
]  Entick  V.  Caninffton,  and  others,  in  the  same 
year),  many  sucn  predictions  were  made,  but 
since  the  exercise  ot  those  powers  has  been  an- 
nulled, 1  have  not  met  with  any  complaint  (except 
indeed  one  which  occurs  in  sir  John  Hawkins's 
life  of  Dr.  Johnson,  but  which  is  too  frivolous 
to*  deserve  notice ;  it  relates  to  the  detention 
of  artizans  who  attempt  to  emigrate)  that  this 
annulment  has  produced  a  single  bad  conse- 
quence.     In  like  manner  while  the  judges 
claimed  the  rigfht  of  deciding  two  questions  of 
fafct  (for  such  they  are),  viz.  those  of  *  inten- 
tion' and  of  *  tendency  *  in  criminal  prosecu- 
tions for  libels,  which  claim  was  supported  by 
the  precedents  of.  CJarke's  case,  before  loi^S 
'  liaymond,  of  Fraurklin's  case  before  the  same 
.  judge  (in  this  Collection,  a.  d.  1731, J  and  of 
'  numerous  other  ^^ases, '  it  was  repeatedly  stated 
\  by  magistrates  of  transcendant  talents,  learning, 
'  experience  and  aiithori^  (such,  for  instances, 
as  lord  Mansfield,  lord  Tnm-low,  lord  Kenyon, 
and  Mr.  Justice  Buller,)  that  infinite  disorder 
"  aud  oouftuiidu  would  enstte,*  if  juries  had  the 


<*  ment  of  a  superior  court,  or  the  principal 
*<  seat  of  justice.    As  I  said  before,  it  would 

right  to  determine  in  such  prosecutions  any 
otner  matters,  than  the  mere  fact  of  publicadoiir 
and  the  application  of  the  innuendoes.  Thie 
declaratory  statute  32  Geo.  3,  c.  60,  has  fully 
estabUsheu  the  right  of  juries  in  such  cases  to 

*  give  a  general  verdict  of  Guilty  or  Not  Guilty 

*  upon  the  whole  matter  put  to  issue  on  the  in,- 

*  dictment  or  information.'  This  statute  origi- 
nated in  the  House  of  Commons,  where  Siie 
motion  for  the  bill  was  made  by  Mr.  Fox  an^l 
seconded  by  Mr.  Erskine.  Most  undoubtedly 
the  success  of  the  bill  is  in  a  very  high  degree 
to  be  attributed  to  the  inflexible  constancy  and 
unremitted  zeal,  with  which  the  latter  of  these 
two  great  men  had  exerted  the  vast  powers  of 
his  eloquence  in  maintenance  of  those  rights  qf 
juries,  which  the  statute  asserts.  And  a  most 
strikinjjf  illustration  it  is  of  die  fallibility  of  such 

?redictions,  as  that  of  Mr.  Justice  BlacKStone  in 
/rosby's  case,  that  whereas,  previously  to  the 
passing  of  the  act  of  3'^  Geo.  3,  c.  60,  (fisagreQ»! 
ments  and  altercations  between  the  court  and  tb^ 
counsel,  and  the  jury,  took  place  in  a  gpreat  pr<v- 
portion  of  the  trials  which  i^  ere  had  on  ci'imi- 
nal  prosecutions  for  libels  ;  and  notwithstand- 
ing It  had  been  declared  as  we  have  seen  by 
magistrates  of  the  greatest  learning,  that  the 
establishment  of  such  a  system  woiiud  produce 
infinite  confusion  and  disorder ;  nevertheless  sp 
it  is,  that  since  the  indisputable  establishment 
of  this  system,  no  confusion  whatever  has  oc- 
curred, the  functions  of  judges  and  juries  hav|5 
been  executed  within  their  respective  limits,; 
without  any  competition  for  jurisdiction  ^  to  tlve 
advancement  of  justice,  and  to  the  dignity  qf 
its  administration.  The  change  which  hp^ 
been  operated  by  the  statute  cannot  be  more 
perspicuously  stated,  nor  can  its  beneficial 
efiects  be  more  happilv  illustrated  than  in  tl^B 
following  passage,  wiqch  I  extract  from  a  note 
on  the  *  subject  of  the  trial  of  the  dean  of  SL 

*  Asaph'  in  the  *■  Speeches  of  the  honourabla 

*  Thomas  Erskine'  (now  lord  l^rddne),  &c.  vol. 
1,  p.  382. 

<*  The  venerable  and  learned  Chief  Justice 

tlord  Mansfield]  undoubtedly  established  by 
lis  argument,  that  the  doctrine  so  soon  aflei;- 
wards  condemned  by  the  unanimous  sense  of 
the  Legislature  when  it  passed  the  Label  Act, 
did  not  originate  with  himself;  and  that  bie 
only  pronounced  the  law  as  he  found  it,  estab- 
lishea  by  a  train  of  modem  decisions.  But, 
supported  as  we  now  are  by  this  judgment  9f 
Parliament,  we  must  venture  humbly  to  differ 
from  so  (hily  great  an  auUiority.  The  Libel 
Bill  does  not  confer  upon  the  Jury  any  jnrii|- 
diction  over  the  hiw,  inconsistent  witii  the 
g[eneral  principle  of  tfie  constitution :  hot  ooii- 
sidering  that  tne  quesdon  of  Ubd-^r  no  libel  ia 
frequently  a  question  ef  faf^«8ther  than  of  law, 
and  in  many  cases  of  &^  and  law  almost  inse-^ 
parably  blended  IsgHsther ;  it  directs  the  Judge, 
as  i»0||MT  DMPes,  to  deliver  his  opinion  to  UMt 
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40ctsioD  the  utmost  oonfuidoii,  )f  every  oirart 
oT  this  Hall  should  have  power  to  examine 
the  coiDmitments  of  the  other  courts  of  the 
Hall  for  contempts ;  so  that  the  judgment 
«Dd  commitment  of  each  respective  court  as 
to  contempts^  must  be  final  and  without  con- 
trol. It  is  a  confidence  that  may,  with  per- 
.fect  safety  and  security,  be  reposed  in  the 
judges  aDcl  the  Houses  of  Parliament^   The 


Joiy  <ipoa  the  whole  matter,  including  of 
course  the  question  of  libel  or  no  libel,  leaving 
tfaem  at  the  same  time  to  found  their  verdicts^ 
npon  such  whole  .matter,  so  ^  brought  before 
tbem  as  in  all  other  criminal  cases.  The  best 
aaswCT.to  the  apprehensions  of  the  great  and 
eminent  Chief  Justice,  regarding  this  course  of 
pr(%eeding,  as  then  contended  for  by  Mr.  £r- 
sldne,  and  now  established  by  the  Libel  Act^  is 
the  experience  of  seventeeii  years  since  that  act 


^'  Before  the  statute  it  was  not  difficult  for 
Ifce  most    abandoned  aud  profligate  libeller, 
gnihy  even  of  the  most  mali^ant  slander  upon 
private  men,  to  connect  his  cause  with  the 
great  privileges  of  the  Jury,  to  protect  inno- 
oeace.     Upon  the  Judge  oirecting  the  Jury, 
according  to  the  old  system,  to  fi  H  a  verdict  of 
Gdihj  upon  the  fiict  of  publication  ;   shutting 
oQt  altogether  firom    their   consideration  the^ 
fudiry    of  the  matter  published,    ingenious 
eoaasel  used  to  seize  that  occasion  to  shelter  a 
gnihy  individual  under  the  mask  of  suppoi*ting 
great  public  right ;    and  Juries,  to  show  that 
3iey  were  not  implicitly  bound  to  find  verdicts 
of  ^^oilty  upon  such  evidence  alone,  were  too 
soooeasfully  incited  to  find  improper  verdicts  of 
acquittal :    but  since  the  passmg  of  the  Libel 
Acty  when  the  whole  matter  has  been  brought 
ooder  thdr  consideration  ;  when  the  quality  .of 
Ifae  matter  pid>Ushed.  has  been  exposed  when 
eriminal,  and  defended  when  just  or  innocent, 
Jmies  bare  listened  to  the  Jfud^  with  atten- 
tiog  and  reverence,  without  being  bound  in 
t^ieir  oonadences  (except  in  matters  of  abstract 
kw),  to  foUpw  his  opinion,  and  instead  of  that 
vaecrtaioty  anticipated  by  lord  J\Iansfield,  the 
administration  of  justice  has  been  in  general 
most    satia&cfcory,  and  the    public  authority 
heea  vindicated  against  unjust  attacks,  with 
andh  greater  security  and  more  supported  by 
pofa&p  opinion,  than  when  Juries  were  instru- 
neatB  in  the  hands, of  the  fixed  magistrates ; 
vfaibt  at  the  same  time  public  liberty  has  been 
iecared  by  leaving  the  whole  matter  in  all  pub- 
lic Mbcb  to  thejudgment  aud  consideration  of 
the  people.    This  reformed  state  of  the  law,  as 
it  regards  the  liberiy  of  the  press,  is  now  so 
aoiversally   acknowledged^    that  the  highest 
laagistrBtei  have    declared  in  the  House  of 
Lords,  that  no  neir  laws  are  necessary  eithei'  to 
HWrt  the  state,  or  protect  the  p  ^ple." 

w  EdwudCoke  (Proceedings  aud  Debates 

titheBasme  of  Commons,  in  16'^0  and  1621, 

foL2,B.  t09)  predieted  that  **  if  the  mittimus 

tfAe  Vsny  CouncO  must  contain  the  cause  of 

tm^^^it^*  il  W9Q^  biad«r  the  finding  out 


"  Imslature  since  the  revolutioi»  (see  9  and  10 
"  W.  3,  c.  15,)  have  created  many  new  con-  . 
^'  tempts.  The  objections  which  are  brought, 
^*  of  abusive  consequences,  prove  too  much,  be- 
*'  cause  they,  are  applicame  to  all  courts  of 
**  dernier  resort :  *  et  ab  abusu  ad  usum^  non 
**  *■  valent  consequentia,'  is  a  maxim  of  law  at 
*^  well  as  of  logic.  General  convenience  vaoA 
"  always  outweigh  partial  inconvenience ;  even 

of  divers  miscluefe  both  of  state  and  common- 
wealth." 


*  It  seems  generally  to  happen,  that  persons, 
who  either  possess  or  lay  claim  to  power  of  any  ' 
kind,  are  stronely  disposed  to  be  of  opinion 
that  they  may  be  safely  entrusted  with  such 
power.    Thus  in  our  own  history,  to  omit  the 
various  instances  of  clsdms.  on  the  part  of  the 
crown  to  exorbitant  power,  and   to    confine 
ourselves  to  a  few  judicial  caises,  it  is  not  un« 
reasonable  to  believe  that  privy-counsellors  of 
old  thought  they  might  be  safely  intruste<l  with 
the  vast  power  which  they  so  mischievously 
and  oppressively  assumed  in  the  ancient '  Court 
of  Requ^ts ;'  that  the  council  in  James  the 
first's  time  thought  they  might  be  safely  in-  ' 
trusted  with  the  power  to  aimmon  before  them 
membera  of  the  House  of  Commons,  to  com- 
mand them  to  bum  the  notes,  arguments  and 
collections  which  they  had  made  for  preparing 
themselves  to  a  conference  with  the  Lords  upon 
a   most    momentous    constitutional    question^' 
and  ailervvards  to  imprison  and  other^^ise  to 
punish  them  for  no  other  cause  but  that  they 
nad  been  assigned  by  the  House  of  Commons 
to  be  agents  in  such  conference  (see  Hargrave's 
Preface  to  lord  Hale's  Treatise  on  the  Jurisdic- 
tion of  the  Lords  House  or  parliament,  p.  ix. 
Note.) ;'  that  lord  Bacon  thought  he  mi^ht  safely 
be  intrusted  with  the  power  by  arbitrary  in- 
junctions to  protect  debtors  ^rom  payment  of 
their  just  debts  (see  Proceedings  and  Debates  of 
the  House  of  Commons  in  16i'0and  1631,  &e^' 
Oxford  1766  vol.  1.  p.  157  et  seq.)  ;  that  arch-' 
bishop  Laud  and  his  coadjutors  thought  they^ 
might  safely  be  intrusted  With  the  arbitrary 
power  which  they  so  cruelly  exercised  in  the 
Courts  of  Star  Chamber  and  High  Commis* 
sion ;    that  Cliief  Justice  Kelyng  and  other 
judges   thought  they    might    be    safely  in- 
trusted  with '  the  arbitrary  power   of  fining 
%nd  imprisoning  jurors  (as  to  which  see  the 
Oases  of  Penn  and  M^,  and  of  Boshell,' 
ai/e,  vol.  6,  p.  951,  999,  and  the  notes  to  tliose 
cases  ;)  and  tliat  JefFeries,  Crew,  Cartwric'ht, 
W.right,  Herbert,  and  Jenuer,  thought  mey 
m  'ght  be  safely  intrusted  with  the  power  which 
as  *  Commisioners  of  Ecclesiastical  Affairs' they 
employed  for  the  purpose  of  subverting  the 
protestant  religion.     It  hi  to  be  regretted,  that 
tiie  learned  judge  did  not  adduce  any  proofs  of 
his  assertion,  that,  ^  this  confidence  may  with 

Serfect  safety  and  security  be  reposed  in  tb^ 
udges  and  the  Hotlses  of  Parliament ;"  for 
indeed  the  truth  of  the  assertion  is  by  no  meani 
self-cTident.    It  ii  tuficiently  obvious  that  lh» 
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"  |ar  i'vom  sapi)o.,iiig)  .lia.  in  the  present  case 
**  the  Hoiis*J  has  abused  its  power,     f  know, 

eases  in  which  discrdionary  uucontrouied 
j^ower  Is  most  likely  to  bd  abused,  and  iu  which 
consequently  it  is  most  dangerous,  are  those  in 
which  the  interests  or  the  personal'  feelings  of 
the  pailj'  exercising  fsuch  ll0^ver  are  concenietl. 
Now,  it  it  be  so  indisoutabJe,  93  the  learned 
judge  appears  .0  have'tnought  it  ^  as,  that  each 
of  the  Houses  of  Parlimneut  and  that  courts 
may  safely  be  intrusted  with  a  discrctionaiy 
unconti-ouled  power  of  imprisonment  for  wHat- 
ever  it  may  p]ease  them  respectively  to  adjudge 
to  be  a  coi^iempt  towai'ds  themselves,  in  most 
of  which  cases  their  personal  feelings  at  least 
will  hie  concerned  J  it  may  not  perhaps  be 
found  very  easy  to  shew  why  they  mig^nt  not 
afortictribe  still  more  safely  intrusted  witli  the 
like  discretionary  uncontixTuled  power  of  im- 
prisonment iu  other  cases,  in  which  their  ui- 
terests  and  Chair  feelings  are  hot  concerned. 
But  I  Apprehend  the  learned  judge  would 
scarcely  have  mamtained  that  in  such  other 
eas^  they  might  be  safely  intnisted  with  dis- 
cretionary uncontrouled  power  of  imprison- 
ment :  seeing  that,  'A  the  first  volume  of  his 
Commentaries,  p.  135,  when  illusti'atiDg  **  the 
great  importance  to  the  public  of  the  preser- 
▼ation  of  personal  liberty,"  he  says,  and  with 
great  truth,  that  "  If  once  it  were  left  m  the 
power  of  any,  tlie  highest,  magistrate  to  im- 
prison arbitrarily  whomever  he  or  his  officei*8  , 
thought  proper,  there  would  soon  be  an  end  of 
all  other  rights  and  immunities^"  Yet  indeed 
it  is  very  easily  discoverable  that  if  a  vote  or  an 
adjudication  of  contempt  by  a  House  of  Parlia- 
ment or  a  court  be  unexaminable  elsewhere,  and 
ir  the  power  of  imprisonment  upon  such  vote  or 
adjudication  be  diacretionaty  and  uncontrouled ; 
each  House  of  Parliament  and  each  court  pos- 
sesses a  discretionary  and  uncontrouled  power 
of  imprisonment  for  every  action  and  every 
oxussiop  of  a  man's  life  ;  n&yit  for  the  bare  un- 
proved imputation  of  any  action  or  omission  ; 
j^y  even  without  the  imputation  of  any  speci- 
ne!a  act  or  omission.  *<  If"  as  Mr.  Hargrave 
{1  Jurid.  Arg.  and  Coll.  16)  very  forcibly  states 
lU  *^  the  doctrine  of  contempts  be  thus  wide  ; 
ir  the  House  of  Lords  or  Commons  or  the 
Court  of  Chancery,  or  any  of  the  great  Courts 
of  Westminster  liall,  may  construe  what  they 
please  into  contempts,  and  may  under  that  de- 
Domination  without  tnal  by  jury  convict  all  per- 
sons of  crime,  and  have  also  an  indefinite  power 
of  punishing  by  fine  and  imprisonment,  and  if 
all  this  when  done  be  thus  unappealable  and  thus 
iniexaminable,  what  is  there  but  their  own  wis- 
dom and  moderatiopy  and  the  danger  of  abusing 
so  arbitrary  apower,  to  prevent  the  House  of 
Loi'ds  or  the  House  of  Commons,  or  any  court 
pf  Westminster  Hall,  under  slielter  of  the  law 
of  contempts,,  from  practismg  aQ  the  monstrous 
iyxanny  ivhich  first  disgraced  and  at  length 
pvfrw^elmed  the  Star-Chamber  ?" 


<<  are  botB  dhle  and  vrell  inclhied  to  do  jintioe. 

"  How  preposterous  is  the  preflient  munhtir 

lift    ' 

Indeed  the  Honstf  of  Comttrntur  Yaa  often 
manifested  a  very  lauddble  jcaloosy  of  iU^tif  ' 
commitments  by  otfaei^.    .While  the  statute,  * 
16  CAr.   I,  c.   lO;  was  in  its  paasr.ge^  thrft* 
Ilotise  resolved,  (see  lord  Camden's  judgment"' 
in  the  Case  of  Entick  agumst  Carrington  rnd. 
others,  A.  D.  1765,  in  this  Colliectiofi),  *^  that  • 
the  body  <if'  tJie  Lords  of  t!he  Council,  nor  any 
one  of  t&em  in  particular,  as  a  privy  counscllbr ^ 
has  any  power  fo  iVnprison  any  Ircebom  sub-  ' 
ject,  except  in  such  cases  as  they  are  autlio- 
ri/,ed  by  the  statutes  of  the  realm."    *'  It  is 
all  one,"  says  lord  Hale  (Jurisdiction  of  the 
Lords  House'or  Parhameut,  p.  109),  "  to  make 
a  law,  and  to  have  an  authoritative  power  to 
judc[C  according  to  that  which  the  judge  tiiinks' 
fit  should  be  law,  though  in  truth  there  be  no 
law  extant  for  it."  ^ 

How  far  the  condu^ob  agamst  the  tnrtli  df 
the  leai-ned  judge's  </i>^im,  to  which  th^  pre^ 
ceding  consideratioUs  appear  to  lead,  has  been 
fortified  by  experience  I  cannot  underta^  to 
affirm,  becau^  I  hare  not  been  able  to  examine 
so  extensively  as  that  would  reqitire  into  thtf 
precedents  upon  the  fiuhjcct :  but  if  the  exer« 
cise  of  this  discretionary  power  sha!l  be  found 
to  have  been  at  all  analogous  to  the  exercise  of' 
other  sorts  of  uncontroul^  discretionary  power' 
as  recorded  in  our  history,  the  precedents  will 
certainly  not  corroborate  sir  William  Black- 
stone's  gratuitous  assertion.     T  will  mention 
a  few  cases.    And  first  an  action  of  trespaair 
broucht  in  parliament  in  18  £d.  1. 

<*  in  an  action  of  trespass  brought  in  par- 
liament in  18  Ed.  1.  (as  was  then  the  practice) 
by  the  king,  the  king's  steward  6of  his  house- 
hold) Peter  de  Chanet,  the  king  s  marshal  (of 
his  household)  Walter  de  Fanecourt,  the  earl  of 
Cornwall  and  the  abbot  of  Westminster  against 
the  prior  of  the  Holy  Trinity  in  London,  and' 
Bo^  de  Clare,  (or,  as  the  record  expresses  it,  in 
which  the  two  latter  persons  were  attached  to' 
answer  the  five  former)  for  that  the  said  prior 
served  an  ecclesiastical  citation  upon  the  earl  of 
Cornwall  as  he  was  going  through  Westminstei' 
Hall  to  attend  the  parliament  according  to  thef 
writ  ofs  summons  he  bad  received,  by  whicht 
citation  tlie  earl  was  commanded  to  appear  otf 
such  a  day  at  such  a  place  before  the  arch- 
bishop of  Canterbury,  and  the  said  Bogo  d4 
Clare  procured  the  said  prior  to  ser^e  the  said 
citation,  which  serving  tne  said  citation  is  hii4 
to  have  been  in  contempt  of  the  lord  the  king, 
and  to  his  disgrace  of  10,000/. ;  also  to  hav^ 
heen  to  the  prejudice  of  the  ecclesiastical  firan- 
chise  of  the  abbot  of  Westminster  granted  hini 
by  the  court  of  Rome,  by  which  Westminster 
Hall,  as  being  within  the  jurisdiction  of  tb^ 
ahbot  of  Westminster,  is  exempted  fh)m  all 
jurisdiction  episcqMil  or  archiepiscopal,  and  td 
the  abbot's  damage  thereby  of  1,000/.  aSso  t6 
have  been  to  the  preiudioe  of  the  office  ofth'i^ 

stewtird  and  maisbu  (of  the  king's  hoosehoM^ 
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"Ddd  eomplaixlt!  T^e  Boase  of  Comnunis 
'*  Invc  this  power  oidy  in  common  ivhh  all  tbe 
"courts of  Wesbimister-Hall:  dil^ifanyp^- 


to  wtoe  office  akme  it  appertaineth,  ami  to  no 

oAer,  to  serve  all  surnmonse-j  tfnd  aitaehmeiiti 

vitbxQ  the  king's  palaee  y    aAd*  also  fo  have 

been  to  the  doniag^  of  the  earl  of  Con)\raII 

«f  5,00Qf.     The  pnor  and  Bogfo  de  Clare  con- 

fis.die  fiftct,  and  pot  themselves  upon  the 

Jong's  mcarcy.     And  jadgment  is  given  against 

d^emthatth^   be  committed  to  the  Towl'T 

itrto^  the  king'tf  pleasure.     Afkervrards  Bogo 

dedare  is  fined  to  die  king  in  2,000  marki, 

(ft  ^freat  sum  now,  in  those  (hkys  an  immense 

(Hie)  and  agrees  to  pay  1,000/.  damages  to  the 

Ctrl  of  CornwaH  lor  tlie  trespass  committed 

igiiBsC  him,  which'  the  earl  of  Cornwall  at  the 

iBstanee  of  the  bidiops  of  £ly  and  thirham, 

fod  Mfaer  great  men,  a^rwards  remitted  est- 

ceptiiig  lOu^." 

A»^er  early  case  is  that  of  John  de  Norfh- 
■Bptoii  referred  to  in  the  Append  (B.)  (Ana- 
logy) to  the  Report  before  as.  This  man  was 
n  attorney  of  the  Court  of  Eing's  Bench,  (to 
which  circtmistknoe  attention  should  be  given 
ii  considering  the  case  as  an  authority),  and 
kaTing  written  Of  the  judges  of  Aat  court,  that 
they  hadindependance  enough,  not  to  be  swayed 
^  royal  commands,  he  was  adjudged  in  so  doings 
ta  have  been  gniity  of  a  contempt  of  the  court, 
WIS  committed  into  custody,  and  as  it 
ieems  was  obHged  to  find  mainpemcrs.  I'jOrd 
Coke  ftoB  reUSes  the  case,  with  some  confu- 
^OB  of  John  and  Robert. 

Kc.  18  JS.  S,  coram  rege  Rot,  151.  Idkelhtm, 

John  de  Northampton,  an  attorney  of  die 
Ring's-Bench,  wrote  a  letter  to  John  Ferrers 
•ne  of  the  kin^s  countel^  that  neither  sir  Wm. 
Scot  chief  jnsdoe,  nor  his  fisHowsthe  kings  jns- 
liees,  nor  their  clerics,  any  great  thine  would 
do  by  the  commandment  o^nr  lord  the  king, 
oar  of  qoeen  Phdip,  in  that  place^  mol«  then  of 
any  other  of  the  realm  ;  which  said  John  being 
euied,  confesaed  the  said^  letter  by  him  to  to 
written  with  his  own  proper  hand.  *  Jndiciuih 
'  CuriK.  Et  quia  pnedictus  Johannes  cognovit 
'  dictara  liferara  per  se  scriptam  Roberto  de 

*  Ferrers,  qui  est  de  conctlio  regis,  quae  Htera 
'eontioet  in  se  nuUam  veritatem:  prortextn 
■  C1911B  donrinus  rex  erga  curiam  et' jtistidarios 

*  snot  hie  in  casu  habere  posset  indignstionem, 
'  quod  esaet  in    scandahxm  justic'   et  curis. 

*  fdeo  dietus  Johannes  committitnr  maresc'  et 

*  postea  invenit  Gmanucaptorespro  bono  gestn.' 

Id  16S1  the  House  of  Commons  proceeded 
against  one  Edward  FToyde  for  speakiotif  con- 
ieraptiions  tTords  against  Elizabeth  daughter  of 
long  James  the  first,  and  her  husband  tbe  Elec- 
far  falafhife.  It  is,  perhaps,  not  ouite  clear  whe- 
Aer  the  House  of  Co'akalbns  did  Or  did  not  <ion- 
Mer  cheie  witrds  aUedged  to  haVe  been  spokiih 
$gtiBSi  die  pKnce  ana  pri&cess  to  be  a  breach 
w  tkdt  own  ^riril^fed,  or  a  ooiitempt  tbward 


*'Son!f  may  be  Mfely  trusted  wich^  dds  power, 
*'  they  mulst  suraly  6e  the  GomihonB,  who' are 
•»  chosen  by  the*  people ;  fih*  their  prrriiegfes' 

passed  upon  Floyde  may  be  seen  at  vol.  2,  p. 
1 15^  of  thi«  CoUection,  ist  a  briaf  rajMrt  of  h» 
cate,  which  appears  to  have  been  moughoot 
a  tissue  of  irregularity,  tteurpation,  and  op- 
pression. In  iliustratiott  of  tlM^  topie  no«f 
nndier  eoMderatkm- 1  will  snlgdittF,  at  the  end* 
of  ibis  Casd,  Some  passages'  respecting 
Floyd  which  oocorred  in  fhe  House  of  Com- 
mons, togethei<  #ith  loiNi  OxfMi*w  reprobation 
of  the  proceedings  in  the  ease. 

In  ]Vfich:>li*8  Case,  1091,  (See  i  brief  re- 
port of  it,  r(A.  2,  p.  11S1,  of  this  Colleciion,) 
the  House  of  Commons  took  upon  them  to 
order: 

«  ThUf  he  sfaouM  be  held  nni^ortfay  to  be  tf 
justice  of  the'  peace;  and  be  declared  disable 
and  un\^rthy  to  be  of  fhatt  commission,  or  any 
other  whdtsoever.  To  be  sent  at  two  of  the 
clock  in  the  afternoon  to  the  Tower  through' 
the  iti'eef  on  foot."— He  was  pardoned  to  hav^ 
any  fiuther  puitiahment,  in  respect  of  hs 
father's  worth,  who  was  secretair  to  Waking- 
ham,  and  suffered'  much  fi>r  religran  in  queen 
Mary^s  time,  atid  was  then  hdd  to  be  a  very 
honest;  refigious  gehtieman :  And  to  Mich^ 
Was  called  to  the  l^r  to  hear  his  sentence  on  hitf 
knee.— After  sentence  passed  he  desired  to  be 
heard,  but  it  was  denied. 

Mfr,  ChanOcllor  Of  the  Dirtchy.  That?  h^ 
ihight  be  heard  after  judgment,  so  as  it  be  an 
humble  suit ;  Or  any  thing  not  concerning  tiie 
sentence  given  by  the  House. 

Sir  Edward  Cooke.  That  he  ought  not  fty 
be  heard  after  Judgment :  And  so  it  was  agi^eed* 
by  the  Vote  of  tbe  whole  House. 
^  In  the  same  year  the  House  of  Lords  Sen- 
tenced John  Blount  (this,  Mr.  Hargrave,  Juri- 
dical Arguments  and  CollecCtons,  \97y  tells  inf 
is  the  fifst  privilege  precedent  he  finds  fatttn^ 
prisonment  for  a  term  certain  by  the  Lords)  to' 
the  pillory,  and  to  hnprisonment  and  It^ur  iiir 
Briclewell  for  life.  Ffis  ofience  was  coiinter- 
feitmg  a  peer's  protection.  In  16^,  the  Lontf 
seiitCdcea  Morfey  for  a  libel  on  the  Lord-' 
Keeper  (this,  Mr.  Hargrave,  ul,  titp,  teHi  luf  H 
the  first  privflege  precedent  of  a  fine  by  the? 
Lords)  to  a  fine  of  1,000/.  and  the  pitlory. 
TiVo  other  cases  I  WiW  iipporti  in  the  words  of 
Mr.  Hargrave,  (Preface  to  lord-  Hale's  Tricif 
on  the  Jurisdiction  of  the  Lords'.  Hotkse  br'Pifv 
liament.) 

"  Another  ca^c,  in  i^ich  judicatnre  jbJ  Bd-: 
(w^en  the  two  Houses  beciime'  the  siAgedt  of 
eotlsideration,  occurred  soon  after  th^  unpeach- 
ment  of  lord  Clarehdbn'.  It  aro^'  ori  petiiiOHf 
to  the  ito.mraons  from  a'  Mr.  Fitl^<¥,  (H)mp)aU^' 
ing"  of  gome  excifeise  of  jurisdtctioii  by  <Rrf 
Lo^ds:  aild  on  a  rcJnbit  of  the  ca^  ftoih  a  cOld- 
ibttte^  that  the  ihaftei*  of  jmlsdictioti  ^^r^'-fit'  id 
be  argued  at  die  bar  of  the  House  of  Comiitohs^ 
the  ITousff  appdihted  a  day  to  hfS^  it  «6dat^ 
iHl^f,  and  at  thb  i^iii^'  fime  appointed^  a  cOh)^ 
ifiittee^tdi  itt^itdrc  iftxBO'  ji^ifedhut^iff  t^iMf^ff'  H 

I 
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<*  House  have  acted  according  to  their  right  or  . 
*<  not  ?  Can  anj  good  man  think  of  involnng  . 
'*  the  fudges  in  a  contest  with  either  House  of  . 
*'  parhament,  or  with  one  another  ?  And  yet 


*^  and  powers  are  the  privileges  and  powers  of 
"»tbe  people.  There  is  a  greiU  fallacy  in  my 
".hrotoer  Olynn's  whole  argument,  when  he 
'*  makes  the  question'  to  hs,    Whether   Uie 

like  kind  ;  aud  anioogst  the  Committee  were 
named,  solicitor  genei-al  Finch^  afterwards  jord 
ehanc^Uor  Nottingham,  Mr.  Segeant  Maynard, 
Mr.  Vaughan,  aftei'wards  lord  chief  justice, 
and  Mr.  Prvnne ;  and  the  three  latter  were  de- 
sired to  take  special  care  in  the  business. 
What  was  the  precise  nature  of  this  case  of 
Mr.  Fittou,  is  not  stated  in  the  Journal  of  the 
Commons,  or  in  the  priuted  account  of  the  de- 
iiate.  But  from  various  entries  in  the  Journal 
of  the  Lords  the  substance  of  the  case  appears 
on  the  whole  to  have  been  to  this  effect.  Mr. 
Fitton  and  thf ee  others  had  been  formerly  pru- 
c^ded  a^nst  before  the  Lords  for  contriving 
and  pubhshin^  a  libel  upon  lord  Gerrard  of 
Brandon  ;  and  the  Lords  in  July  1663  had  sen- 
tenced Fitton  in  a  fine  of  600/.  to  imprisonment 
in  the  Kin^r^s- Bench  prison  till  he  should  pro- 
duce Abnuam  Granger,  whose  name  was  to 
the  libel,  iBuid  to  find  securities  for  good  beha- 
viour during  life,  with  direction  to  the^  chief 
justice  of  the  King*s-Bench  to  take  such  secu- 
rities. Ujkder  this  sentence  in  a  case  at  least 
mixed  with  privilege,  Fitton,  notwithstanding 
a  prorogation  of  parliament,  which  confessedly 
terminates  imprisonment  by  the  House  of  Com- 
mons in  privilege  cases,  still  continued  in  pri- 
son ;  and  one  VVilliam  Carr,  on  his  ovning  the 
same  libel  and  his  having  dispersed  it,  hadbeen 
recently  adju(^^ed  by  the  Loi-ds  to  pay  a  fine  of 
1 ,000/.  and  to  imprisonment  in  the  Fleet  during 
the  king's  pleasure,  and  to  the  pillory.  Being 
both  thus  imprisoned  by  the  Lords,  Fitton  and 
Carr  resorted  by  several  fietitions  to  the  Com- 
mons for  relief  A  Committee  was  appointed 
upon  Carr's  petition  as  well  as  upon  Fitton*s. 
However  no  report^  appears  to  have  been  ever 
ipade  upon  the  petition  of  Carr,  and  what  be- 
came of  his  case  is  not  mentioned,  except  that 
three  years  aflerwards  he  published  a  relation 
of  it  and  of  his  sufierinffs,  with  a  plea  against 
the  jurisdiction  of  the  House  of  Lords.  But 
Fitton's  petition  was  repoiled  upon  as  fit  for 
■olemn  argument  at  the  bar  of  the  House  of 
Commons  as  to  the  jurisdiction  of  the  House  of 
Lords,  and  was  ordered  to  be  argued  accord- 
ingly in  the  manner  before  mentioned.  It  ap- 
pears also,  that  the  case  was  argued  at  the  bar 
of  the  Commons  by  Fitton*s  counsel  Mr.  Offley, 
who  said  some  strong  things  against  the  juris- 
diction of  the  Lords,  but  is  reproached  with  hav- 
inpf  80  closely  borrowed  from  a  prior  argument 
of  the  solicitor  genei*al  Finch,  afterwards  lord 
chancellor  Nottingham,  at  the  bar  of  the  Lords, 
though  in  what  case  is  not  mentioned,  as  to 
have  induced  the  latter  to  leave  the  Commons. 
When  the  argument  was  over,  the  debate  was 
adjourned  for  a  week.  But  the  Journal  of  the 
Commons  is  silent  as  to  any  further  proceeding 
npoo  the  case.  Ph>bably  this  case  beoune,  ab- 
sorbed in  the  consideration  of  the  great  case, 
almoft    immediately    followed,    and 


brought  the  two  Houses  to  a  direct  issue  on  one 

K;!at  branch  of  the  jurisdiction  claimed  by  the 
rds  but  denied  by  the  Commons :  or  perhaps 
the  Commons  thought  this  case  of  Fitton  and 
that  of  Carr  too  much  mixed  with  contempt 
and  breach  of  privilege  to  be  convenient  cases 
to  make  their  stand  uiwn.     However  these  two 
cases  should  not  be  forgotten.     Either  they . 
were  cases  of  breach  of  privilege  aud  contempt, 
or  they  wei*e  not.     If  they  were,  the  continu- 
ance or  imprisonment  aAer  the  prorogation  of 
parliament,  the  fining,  and  every  other  part  of 
the  sentence  in  both  cases,  became  disputable : 
for  it  may  be  asked,  how  on  breach  of  privifesns . 
are  tiie  Lords  warranted  to  do  more  than  can  be 
done  by  the  Commons  in  a  like  case  ?  On  the 
other  hand,  if  they  were  not  cases  of  privilege 
and  contempt,  then  the  proceedings  of  the  Lords^ 
a^g^nst  Fitton  and  Carr  were  open  to  the  objec- 
tion of  an  exercise  by  the  Loros  of  an  original . 
jurisdiction  over  crime,  of  having  adjudged  a' 
commoner  for  misdemeanor  without  impeach- . 
ment  of  the  Commons  or  the  verdict  or  jury, 
and  of  having  so  expressed  the  imprisonment 
pairt  of  tiieir  sentence  in  both  cases  as  to  mal^e 
It  imprisonment  for  life,  that  is,  in  Fitton's  un- 
less they  should  intenwse  to  declare  it  termin- 
ated, and  in  Carr*8  unless  the  king  should  please, 
to  determine  it.    To  some  of  these  objections 
Mr.  Offley  did  in  effect  advert  in  arg-ning  Fit-^ 
ton's  case.     In  remarking  also  upon  the  con-' 
seqoenceiof  such  an  exercise  of  criminal  juris- 
diction by  the  peers,  be  pointedly  said,  *  the 
*■  jurisdiction  of  the  Star-Cfaamber  is  now  trans- 
'  formed  into  the  House  of  Lords,  but  some-' 
*  what  in  a  nobler  way.'     It  did  not  occur  to 
him  to  add,  that  the  jurisdiction  of  the  8tar. 
Cliamber,  though  justly  odious  both  for  the 
mode  of  trial  and  the  excessive  punishments  it 
had  inflicted,  and  therefore  wisely  abolished,' 
was  in  some  degree  sanctioned  by  the  statutes 
of  the  realm  ;  but  that  it  remained  to  explain, 
how  the  House  of  Lords  had  obtained  the  like  . 
or  any  other  sufficient  sanction  for  exercising 
the  same  jurisdiction ;    and  how  it  could  be 
proper  to  tolerate  that  in  an  hereditary  kind  of 
Star-Chamber,  vritbout  the  sanction  of  statute 
and  without  any  other  limitation  than  such  as 
their  own  moderation  should  prescribe,  which  ^ 
the  legislature  had  so  iodij^fnantly  abolished,  iii 
the  case  of  a  court  sanctioned  by  statute  and 
not  pretending  to  adjudge  crime  of  a  higher 
order  than  misdemeanor.*' 

It  may  be  questioned,  whether  in  answeif 
to  what  has  been  stated,  it  will  be  thought  suffi- 
cient to  alledge,  in  support  of  Mr.  Justice  Black« 
stone's  assertion,  that  the  moderation,  the  up- 
rightness, tlie  integprity,  the  regard  to  justice 
and  to  rational  liberty,  which  now  characterise 
the  proceedings  of  •ur  Houses  of  Parliament 
and  of  our  Courts  afford  us  security  that  similar 
proceedings  will  not  hereafter  occur.  What  ham 
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"  tbb  maimer  of  putting  the  question  would 
**  produce  such  a  contest.  The  House  of 
*'  Commons  is  the  only  judge  of  its  own  pro- 
"oeedings:     Hoh    differed    firom    the    other 

been,  may  be.  Laws  are  provided,  all  the  insti- 
tatioos  of  society  are  established,  not  upon  con- 
fidence of  the  good  wblch  we  hope  men  will  do, 
bat  i^o  apprehension  of  the  evil,  which  we  know 
men  may  uo.     True  it  is,  there  is  no  immediate 
cause  for  apprehension  that  men  will  be  set 
iipoQ  the.  piAorv  uid  condemned  to  hard  labour 
for  life  in  ag^aol,  for  counterfeiting  a  Lord's  pro- 
tection ;  but  that  most  powerful  advocate  for 
let^naie  constitutional  goverment,  Mr.  Burke 
(thoi^fats  on  the  Causes  of  the  Present  Discon- 
tents), has  left  us  most  wholesome  wiaming, 
**  That  public  liberty  will  be  among  us,  as  among 
our  ancestors,  obnoxious  to  some  person  or 
•cfaer ;  and  that  opportunities  will  be  rumished, 
fm  attemptiBg  at  least,  some ,  alteration  to  the 
prgcdice  of  our  constitution.    These  attempts 
wiD  naturally  vary  in  their  mode,  according  to 
times  and  circumstances.  For  ambition,  though 
it  has  ever  the  same  general  views,  has  not  at 
s^  times  the  same  means,  nor  the  same  particu- 
lar objects.    A  great  deal  of  the  furniture  of 
anoeat  tyranny  is  worn  to  ra^s ;  the  rest  is  en- 
tirely out  ofmshion.     Besides,  there  are  few  ^ 
rtatesmen  so  renr  clumsy  and  awkward  in  their 
bns^eas  as  to  fiuA  into  the  identical  snare  which 
fan  prored  fttal  to  their  predecessors.^ 

*'  When  an  arbitrary  imnosition  is  attempted 
19011  the  subject,  undoubtedly  it  wiU  not  near 
oaits  forehead  the  name  of  Ship-money.  There 
m  no  danger  that  an  extension  of  tne  forest 
lews  should  be  the  chosen  mode  of  oppiaes- 
sion  in  this  age.  And  when  we  hear  any  in- 
stance of  ministerial  rapacity,  to  the.  prejudice 
of  the  rights  of  private  Ufe,  it  will  certainly  not 
be  the  exaction  of  two  hundred  pullets  from .  a 
woman  of  fashion,  for  leave  to  lie  with  her  own 
husband."  [Uxor  Hugonis  deNevildat  Domino 
Regi  ducentas  gallinas  ei)  quud  possit  jacere 
IU1&  nocte  ciun  Domino  suo  Hugone  de  Nevill. 
Pk^,  Thomas  de  Sanford  de  centum  galMnis 
<t  ipse  Hciffo  de  centum  gallinis  reddendis 
infra  caput  Qnadragesimoe ;  et  si  quee  iUarum 
.fueriot  ad  tunc  redden^a,  reddantur  ad  proxi-, 
num.  Pasch.  Rot  fin.  6.  J.  m.  8.  dorso.] 

*'\ETery  age  has  it  own  manners  and  its  po- 
litics dependent  upon  them  ;  and  the  same  at- 
tempts will  not  be  made  against  a  constitution 
fully  formed  and  matured,  that  were  used  to 
iesmy  it  in  the  cradle,  or  to  resist  its  growth 
dwiii^itsiniancy. 

''^  Aguijut  the  being  of  parliamenti  am '  sa- 
tisfied no  designs  hare  been  ever  entertained 
■Bcetfaereroiution.  Bvery  one 'must  per- 
cawe  that  it  is  strongly  the  interest  of  the  court 
to  hare  some  seoond  cause  interposed  between 
tiie  nmnslerB  and  the  people.  The  gentlemen 
of  <fae  Home  of  Commons  have  an  interest 
^Vnlty  Strang  in  wMfaining^  Ae  part  of  that 
Bttermediate  cause.  However  they  may  hire 
ma  the  nsufroct  afih&r  Toices,  they  never  will 
|irt  Nitb  the  te  aodinberitance. 
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judges  in  this  point,  but  we  piust  be  gpvermd 
by  the  eleven,  and  not  by  ^  the  single  one. 
It  is  a  right  inherent  in  aU  supivme  courts ; 
the  House  of  Commons  have  always  exer^ 
cised  it.  Little  nice  objections  of  particular 
words,  and  forms  and  ceremonies  of  execu- 
tion, are  not  to  be  regarded  in  the  acts  of  the 
House  of  Commons ;  it  is  our  duty  to  pre- 
sume the  orders  of  tliat  House,  and  their  exe- 
cution, are  according  to  law.  The  Habeas 
Corpus  in  Murray's  Case  viri^s  at  common 
law.  I  concur  entirely  with  my  Lord  Chief 
Justice." 

1771.-.01iver'sCase, 

And  in  Mr.  Alderman  Oliver's  Case,  argued 
in  the  Court  of  Exchequer  on  the  27  th  of  April 
1771,  the  four  judges.  Chief  Baron  Pbrker,  Mr. 
Baron  Smythe,  Mr.  Baron  ^dan)s>  and  Mr. 
Baron  Perrot,  unanimously  acknowledged  in 
like  manner  the  right  of  the  House  of  Com- 
mons to  conunit.* 

1799.— Dumford  and  East's  Reports,  K.  B* 
Book8,  p.  514. 

Flower's  Case.f 

In  the  case  of  Flower,  committed  by  the 
House  of  Lords,  for  a  libel  on  the  bishop  of 
Landaff,  on  his  being  brought  up  to  the  King's- 
Bench  upon  Habeas  Corpus. 

Lord  Kenyon,  Chief  Justice,  said — '*  If  we 
"  entertained  any  doubts  upon  this  -subiect,  il 
**  would  be  unliecoming  in  us  to  rusn  to  a 
*'  speedy  decision  without  looking  through  all 
**  the  cases  cited  by  the  defendant's  counsel; 
^'  but  not  having  any  doubts,  I  think  it  best  to 
<'  dispose  of  the  case  at  once.  The  cases  that 
**  have  been  referred  to  are  all  collected  in  lofil 
<'  Hale's  Treatise  on  the  Jurisdiction  of  the 
**  Lords'  House  of  parliament,  and  that  valua- 
"  ble  Preface  to  it  published  by  Mr.  Harc^rave  ; 
**  but  in  the  whole  of  that  publication  the  de- 
*<  fendant's  counsel  has  not  found  one  case  ap- 
**  plicable  to  the  present.  This  is  one  of  tne 
*'  plainest  questions  that  ever  was  discussed  in 
a  court  of  law.  Some  things,  however,  haVe 
dropped  from  the  learned  counsel,  that  re- 
quire an  answer : — First,  it  is  said  that  the 
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Accordingly  those  who  have  been  of  the 
tnost  known  devotion  to  the  will  and  pleasure 
of  the  court,  have  at  the  same  time  been  the 
most  forward  in  asserting  an  high  authori^  in 
the  House  of  Commons,.  When  they  knesr 
who  were  to  use  that  authority,  and  how  it  was 
to  be  employed,  tliey  thought  it  never  could  be 
carried  too  far.  It  must  be  always  the  wish 
of  an  unconstitutional  statesman,  that  an 
House  of  Commons  who  are  entirely  depen- 
dant upon  him,'should  have  every  right  of  the 
people  dependant  upon  their  pleasure." 

*  See  Mr.  Hargrove's  observattoos  on  thi* 
case,  i  Jurid.'  Arg.  and  Coll.  17. 

t  See  tins  Case  heceafler  in  this  CoOec-^ 
tion. 
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Hmue  of  Lords  is  nof  a  court  of  record:  tliat 
tbtf  Home  q^\jofQ^  wlven  exercising-  a  legi3- 
;^tire  capacity  jjs  not  a  oottst  of  reciml  is  un- 
doabtedly  true;  bat  when  sitting'  in  ajodi- 
dal  capacity,  as  in  the  present  case,  it  is  a 
coart  of  record.  Then  it  -waft  objected,  that 
the  defendJht  yras  condemned  wimoat  bein|ir 
Ward  in  his  def«^iea :  but  the  warrant  of 
oommitinent  furnishes  an  answer  to  that; 
\x^  that  it.appears,  that  *  he  was  informed  of 
<  the  coropiamt  made  ,ag;amst  liim,'  &c.  and 
laying  ]l)eeii  heard  as  to  what  he  had  to  say 
ui  answer  to  the  said  complaint,  $cc.  he  was 
adjudged  *•  guilty  of  a  high  breach  of  the 
'  privSeges  of  the  House,'  &c.  so  that  it 
clearly  appears  that  he  was  heard  in  his  de- 
-fen^e^  and  bad  the  p^Mii/e  opportunity  of  call- 
log  witnesses,  that  everv  other  df^eodant  has 
in  a  CQurt  of  justice.  Then  ia9iiiuations  are 
thrown  out  agaiqst  the  encroadiments  by  tde 
House  of  Lords  on  the  liberties. of  4he  sub- 
je^:  b«t  iJie  ggod  gutgects  of  this  counUy 
feel  themselves  protected  in  their  liberties  by 
both  Houses  of  parliament.  Government 
iC9fts  in  a  grc^t  iegr^  on  public  q>Miion ; 
and  if  ever  the  time  shall  come,  when  fac- 
tious men  wjll  overturn  thp  government  of 
the  country,  they  will  begin  their  worik  by 
caluitmiativ^  the  cqiul^  ^i  Juatice  «iid  both 
Houses  of  parliament. 

*'  The  ground  of  this  urooaediug  is,  that  the 
defendant  has  been  guuty  of  a  breach  of  pii- 
vileges  of  the  House,  and  ^  contempt  otthe 
jiouse.  This  claim  ol*  right  Xsi  punish  by 
fina  and  imprisomnent  for  siich  an  offence,  is 
qot  peculiar  to  the  House  of  Lords ;  it  is  fre- 
quently ejipercisod  by  Mus  and  other  courts  of 
record,  and  Uiat  not  iperely.  for  contempts 
committed  in  the  presence  of  the  court :  One 
inatiMAoe  of  which  was  that  of  Mr.  B^ard- 
mpre^,  under  sheHlT  of  Middlesex,  for  a  con- 
t^pt  of  ^e  court  in  not  executing  part  of 
the  sentence  pranounced  on  Dr.  8hebbeare. 
And  that  c|b9e  answers  another  objeotioa, 
stroi^ly  insisted  on  by  the  defendant's  coun- 
sel here,  that  if  th^  puty  accused  can  be  pu- 
.niahed  in  any  oth^  manner,  this  mode  of 
trial  caniuyt  be  rasorted  to ;  for  there  Mr. 
Beardmore  might  have  boen  indicted,  but 
yet  he  was  atttushed,  exaniin^  upon  inter- 
royatoriea,  and  fined  and  ia^[Nnsonea.  Again 
4t  IS  ol|iact«d,  tfaait  the  House  of  Lords  cannot 
imnose  a  fine  for  such  an  ofCence :  hut  this 
wifiL  oUkar  courts  of  record  have  the  power  of 
fiiimg  in  this  sununanr  manner ;  and  why 
9hoiud  not  the  House  of  Lords  have  the  same 
pQwer  of  impoainff  a  fine  for  a  contempt  of 
^eir  priail^^?  Then  several  instances  were 
alluded  to,  where  the  House  did  not  choose 
toeserdae  this  purivil^,  but  directed  prose- 
cutions to  be  inatituted  in  the  courts  of  law. 
The  same  obflmrations  might  equally  be 
made  on  the  proceoflUngs  of  tliis  CQurt,  who 
have  sometimes  directed  indictiqents  tp  be 
preferred.    We  are  pot  therefore  to  conclude 
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that  the  House  of  Lords  has  not  the  powi»^ 
of  in6icting  dits  punitdmient,  ^m  the  cir- 
cumstance of  itsnot  exercising  it  on  all  occa- 
sions. When  lord  Shaflesbiiry's  Case  came 
on,  there  were  some  persons  who  wished  to 
tibric^  the  jxrivileges  of  the  House  of  Lords  : 
but  Mr.  Serjeant  Maynard  was  one  of  those 
who  argued  in  support  of  their  privileges ; 
and  he  surely  was  not  capable  of  concurring 
in  any  attempt  to  infi-inge  the  liberties  of  the 
people.  It  has  been  said,  however,  that 
thouffh  many  instances  are  to  be  found  in 
which  the  House  of  Lords  has  in  point  of 
fact  exercised  this  power,  whenever  that 
power  has  bren  resisted  it  has  been  resisted 
with  effect ;  from  whence  it  is  inferred,  that 
the  House  of  Lords  has  not  the  autliority 
which  it  assumes :  but  in  this  case  I  may 
avail  myself  of  the  same  argument  in  favour 
of  its  jurisdiction,  for  no  case  has  been  found 
where  it  has  been  holdcn  to  be  illegal  in  the 
House  of  Lords  to  fine  and  imprison  a  person 
gCuilty  of  a  breach  of  privilege.  We  were 
bound  to  grant  this  Habeas  Corpus;  but 
liaving  seen  the  return  to  it,  we  are  bound  to 
remand  the  defendant  to  prison,  because  the 
subject  belongs  to  *■  alind  examen.'  There  in 
nothing  unconstitutional  in  the  House  of 
Lords  proceeding  in  this  mode  for  a  breach 
of  privuege ;  and  unless  we  wish  to  assist  in 
the  attempt  that  is  made  to  overset  the  Law 
of  Parliament  and  the  constitution,  we  must 
remand  the  defendant." 
Grose,  J.—"  This  question  Is  not  new;  it 
luis  frequendy  been  considered  in  courts  of 
law ;  and  the  principles  discussed  to-day, 
and  the  cases  cited,  were  examined  not  many- 
years  ago  ;  and  the  result  is  very  ably  stated 
by  Lord  Chief  Justice  De  Grey,  in  5  Wils. 
99.  *•  When  the  House  of  Commons  (and 
the  same  may  be  said  of. the  House  of 
Lords)  adjudge  any  thing  to  be  a  contempt 
or  a  breach  of  pnvilege,  their  adjudication 
is  a  conviction,  and  their  commitmenuiii 
consequence,  is  execution;  and  no  other 
court  can  discharge  or  bail  a  person  that  is  in 
execution  by  the  judgment  of  any  other 
court.'  In  another  passage  he  said  **  Every 
court  must  be  sole  judge  of  its  own  con- 
tempts.' And  acuin,  *  The  counsel  at  t^e 
bar  have  not  cited  one  case  where  any  court 
of  this  Hall  ever  determined  a  matter  of 
privilege  which  did  not  come  immediately 
before  them.' 
^  Having  stated  this,  I  think  I  need  not  add 
more  in  Sie  present  case." 
Per  Guriam.f 

Let  the  defendant  be 


f  Mr.  JoBtioe  Lawrence  was  net  in  cowt, 
being  indisposed ;  and  Mr.  Justice  Le  fiionc, 
havina;  attended  at  the  Guildhall  sittings  i«r 
lord  ]|.e»yon,  and  not  retornin|^  tiU  the  argo- 
ment  was  Qloaed  {  gare  no  opinion. 
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]tlkhaelm«8  Tenn,  9  Geo,  |. 
A  Wntof  Attachment  was jpranted  againal 
John  Bokon,  cledk,  for  contemptaous  wqardft 
respecting  the  ^irarrants  of  the  I^ocii  Chi^* 
Justice  ot  the  Court  of  Kins^'s-beiich,  at  a  meel*' 
iDg.ofius  parishioiiera  in  the  Chwvch-yanL 


CiSBs  Cf   CoiuniiCiiMsits   ftr   Contempt  hy 
Courts  of  Justice. 

Analogy. 

In  Btiohadmas  Term,  IB  Edward  S. 

Mb  Be  NortfaamftoD,  an  attorney  of  iAie 
Cbm  of^  King>0.benah,  confessing  himself 
gailly  •fvritiiy  a  letter  respectingAie  judges 
ladeanitof  lUig's-bendi,  which  letter  was 
ad^id^ed  by  the  eourt  to  contain  no  troth  in  it, 
tad  to  be  calo«daM  tn  excite  the  king's  indiff- 
attionagamst  the  oDurt  and  the  judges,  to  the 
madal  of  the  said  court  and  jud^,  was  com- 
intted  to  the  manhal,  and  ordoned  to  find  se- 
farilies  fi»r  hiscood  behaviour. — 3  Inst.  174. 
HitaryT^m,  11  Ann. 

A  If  lit  of  AtlaohflMBt  was  issued  agamst 
IVttaa   JLswsoD,  for  speaking  disrespectful 
of  tiie  Coivts  of  Queen's-bendh,  upon 
d  with  arule  of  that  Court 
Hilary,  is  Ann. 

A  Wntof  Attachment  was  granted  against 
Edivwd  Heodale,  for   speaking  disreq^otfid 
wsrii  of  ike  Lord  Chief  Justice  of  the  Court 
af  Oaeaa's-betti^  and  his  warrant. 
Trinity  Term,  5  Geo.  1. 

A  Writ  of  Attachment  agMnsI  .■  Jones, 

ior  tnating  the  process  of  the  Court  of  King's- 
btneh  coiiteiDptooaBly ;  and  there  being  an 
isteation  that  he  relied  on  the  avaistance  of 
his  feflov-workmen  to  rescue  him,  die  Court 
•ott  iar  die  sheriff  of  Middlesex  mto  Court, 
wd  oideced  him  to  take  a  sufficient  foroe.-— 1 
fltange  185. 

MicJMwimisTewn,  6  Geo.  1. 
A  Writ  of  Attachment  was  granted  toRichard 
Lamb,  fcr  contemntwons  words  c<Hiceming  a 
;lii»m  a  judge  of  the  Court  of  King's- 

Easter  Tcm,  6  Geo.  1. 
WiUdns  Inmng  confessed  himaelf 


giiiiji  of  puhhahmga  libel  upon  the  Court  of 
mia^^9^htmA^  the  Court  made  a  rule  com- 
mittmg  him  to  tfie  marshal. 

The  next  term  WilUn  hariog  made  an  affi- 
iairit  dmrRfing  doctor  Cdebateh  with  being  the 
■Hlliur  of  tte  hbel,  was  sentanoed  to  pay  a  fine 
«f  5/.  and  to  gi^e  security  fer  his  good  be- 
hmsur  lor  ayear. 

BShiy  Term,  7  Geo.  1. 

An  Attodonent  was  granted  against  JcAin 
Berber,  esq.  for  contemptaous  words  of  the 
f^Dsit  «f  Kiag'»-bench,  in  a  speech  to  the 
canmoii  eooncil  of  London.— 1  Strange,  448. 
Hikry  Teim,  9  Geo.  1. 

Doetar  Colebatck  hariog   been  exammed 

'for  contempt  in  publish- 


a^pOB  miemgatonea,  f 
av  •  liielt  ibe  interrag 
iAmiiiJ  to  the  hmg*! 


attorney 


la  Caster  Term,  9  Geo.  1. 
Br.  €<Metchf  bein^  in  the  custody  of  the 
maishal,  waa  brought  mto  Court,  and  was  sen- 
tmted  to  fajjL  fine  of  50/.  and  to  giro  security 
fr  Wa  gioihtkmnffor  fpr  «  year,  and  was 
MMiaiitod  to  t^  maBahal  in  sBttinitisiL 

rOL  Till. 


EasterTerm,  9  <?eo.  1. 

John  Wyatt,  a  bookseller  in  St  PBtoI> 
Church-yard,  publishing  a  pamphlet,  written 
by  Dr.  CTonvers  Middleton,  in  the  dedication  of 
which  to  the  ^ace- chancellor  of  Cambridge 
were  some  passages  reflecting  upon  a  proceted^ 
ingof  the  Court  of  Kinc^'s-bench  ;  the  Court 
granted  a  rule  agiunst  Wyatt,  to  shew  cause 
wh  J  a  Writ  of  Attachment  should  not  issue 
against  him  for  his  contempt;  and  Wyatt 
baring  made  an  affidayit  that  Comehus  Crown- 
field  had  employed  him  to  sdl  the  pamphlet, 
and  he  baring  charged  Dr.  Conyers  Middleton 
with  being  the  author  of  it,  Crownfield  was  dis« 
charged  upon  payment  of  the  costs,  and  a  Writ 
of  Attachment  was  granted  against  Dr.  Con^ 
▼ers  Middleton,  who^  in  the  next  term,  pre 
bail  to  answer  the  contempt;  he  was  siterr 
wards  examined  upon  interrogatories,  and  upon 
the  report  of  the  king's  coroner  ana  attorney 
he  was  adiudged  to  be  in  contempt,  and  waa 
committed  to  the  marshal  in  execution  quous- 
qoe.  Sec.  and  it  was  referred  to  the  master  to 
tox  the  prosecutor's  costs. 

It  is  stated  in  Fortescue's  reports  that  Drl 
Middleton  was  sentenced  to  pay'a  fine  of  50/. 
and  to  give  security  ftnr  a  year ;  bat  no  rule  for 
such  sentence  has  at  present  been  found ;  and 
Dr.  Colebatch  baring  recetyed  0ach  a  sentence, 
for  a  similar  offence,  in  the  prec^ng  term,  it 
is  possible  that  this  sentence  may,  by  mistake 
hare  been  applied  to  Dr.  Middleton. 

Michaefanas  Tsnn,  5  Geo.  9. 

The  Court  granted  a  Writ  of  Attaduaei^ 
againat  lady  Lawley,  finr  a  contempt  in  pub* 
lishing  a  paper  reflecting  Vf^B.  the  pvoeeeoingn 
of  the  Court  f  and  she  nMmg  been  examined 
upon  interrogatories,  was  in  £aster  Terin  fid« 
lowmg  rqiMrted  by  the  ofiker  of  the  Court  to 
be  in  <>ontempt,  and  was  committed  to  the 
marshal. 

And  in  Trinity  Teim  ^  Geo.  S,  dhe  wai 
brought  into  Court,  and  a  rule  made,  stating 
that  "  fecit  snbmisBionem  suaa  peliril  yeniam 
^  ^  curia  ;"  and  thereupon  aha  was  fined  fira 
marics  and  disohaised. 

Mack  Halpenn^  Uiehusbandof  Lady  Lswifiy, 
was  also  examined  upon  interrogatDiies,  tot 
pwWiahing  the  same  iihel.  8  BamardistDn  $ 
K.'s  B.  48.  * 

£slniotfiK>raAtkyns'sB«qports,Bb^9,  p.46a 

First  Seal  after  Michaelmas  Term, 
Dec.  3, 1749. 

A  motkn  against  the  printer  of  TIm  Cham* 
pion,  and  the  printer  ef  the  St.  James's  SveS^ 
mg  Post ;  that  the  fomer,  who  is  atready  in 
the  Fleeti  may  be  oommittcd  oioae  prisoner| 
and  that  the  other,  who  is  at  lacffi^  mtpym 
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ix>minitted  to  the  Fleet,  for  publishing  a  libel 
•gainst  Mr.  Hail  and  Mr.  Garden,  executors  of 
John  Roach,  esq.  late  miyor  of  the  garrison  of 
''Fort  St.  Geol'ge  m  the  East  Indies,  and  fbr 
reflecting  likewise  upon  governor  Mackay, 
governor  Pitt,  and  others,  taxing  tbeih  with 
turning  affidayit-inen,(Scc.  in  the  cause  now  de- 
pending in  this  court ;  and  insisting  that  the 
publisiuiig  such  a  paper  is  a  liigh  contempt  of 
this  Court,  for  which  they  ought  to  be  com- 
Qiitted, 

I^rd  Qardwicke,  Lord  Chancellor, 

Nothing  Is  more  incumbent  upon  courts  of 
Justice  than  to  pi'eserve  their  proceedings  from 
pcing  misrepresented ;  nor  is  there  any  thing 
iof  more  pernicious  consequence,  than  to  preju- 
idice  the  minds  of  the  public  against  persons 
concerned  as  parties  in  causes,  before  the  cause 
is  finally  heard.*  It  has  always  been  my  opi- 
nion, as  well  as  the  opinion  of  tliose  who  have 
sat  here  before  me,  that  such  a  proceeding 
Ought  to  be  discountenanced. 

Bui  to  bfe  sure  Mr.  Solicitor- General  has  put 
it  upon  the  right  footing,  that  notwithstanihng 
this  should  be  a  libel,  yet  unless  it  is  a  con- 
tempt of  the  Court,  I  have  no  cognizance  of  it ; 
for  whether  it  is  a  libel  against  the  public,  or 
private  persons,  the  only  method  is  to  proceed 
at  law, 

The  defendants'  counsel  have  endeavoured 
two  things — 1st,  to  shew  this  paper  does  not 
contain  defamatory  matter;  Soly,  if  it  does, 
vet  there  is  no  abuse  upon  the  proceedings  of 
ibis  Court :  and  therefore  there  is  no  room  for 
me  to  interpose. 

Now  take  the  whole  tagedier,  though  the 
letter  is  artfully  penned,  there  can  remain  no 
doubt  in  every  common  reader  at  a  cofiee- 
house  but  ihis  b  a  defamatory  libel. 

It isplain  therefore  who  is  meant ;  and  as  a 
jin^,  ifthis  fiict  was  before  them,  could  make 
no  doubt,  so,  as  I  am  a  judge  of  &cts  as  well  as 
)aw,  I  can  make  none. 

I  mi^ht  mention  several  strong  cases,  where 
frven  feigned  names  have  been  construed  a 
libel  upon  those  persons  who  were  really  meant 
lobelibeUed. 

Upon  the  whole,  as  to  the  libellous  part,  if  so 
fiir  there  should  remain  any  doubt  whether 
the  executors  are  meant,  it  is  clear  beyond  all 
contradictioB  upon  the  last  paragraph,  in  which 
fure  these  words  :  ^<  This  case  ought  to  be  a 
t^  warning  to  all  fathera  to  take  care  with 
f  *  whom  tJiey  trust  their  children  and  their  for- 
4'  tunes,  lest  their  own  diaracters,  their  widows 
*^  and  their  children  he  aspersed,  and  their  ^- 
**  tunes  squandered  a^vay  in  law-suits." 

And  likewise,  though  not  in  so  slrong^i^  de- 

ee,  the  word^  "  turned  affidavit>men,"  is  a 
ibel  against  those  gentlemen  who  have  made 
them: 

There  are  three  dtflTerent  sorts  of  contempt : 
.    One  kind  of  contempt  is,  scandalizinir  tiie 
(hm  itself,  9 


ib 


•  Vide  Balcer  T.  Hart,  port.  ^,  Mn.  Vat- 
i^'s  Cafe, «  Ym,  MO.    "^^  ' 


Th6re  may  be  likewise  a  contempt  of  this 
Court,  in  abusing  parties  who  are  concerned  in 
causes  here. 

There  may  also  be  a  contempt  of  this  Court, 
in  prejudicing  mankind  against  pmons  before 
the  cause  is  heard. 

There  cannot  be  any  thing  of  greater  conse- 
quence than  to  keep  the  streams  Of  justice 
clear  and  pure,  that  parties  may  proceed  with 
safety  both  to  themselves  and  their  characters.- 

The  case  of  Raikes,  the  printer  of  the 
Gloucester  Journal,  who  pufilisiied  a  libel  in 
one  of  the  Journals  against  the  commissionera 
of  Charitable  Uses  atBurford,  calling  his  adver- 
tisement, A  Hue  and  Cry  after  a  Commtssion 
of  Charitable  Uses,  was  of  the  same  kind  as 
this,  and  theConrt  in  that  case  committed  him. 

Tliere  are  seyeral  other  cases  of  this  kiod : 
one  strong  instance,  where  there  was  nothing 
reflecting  upon  the  court,  in  the  case  of  cap- 
tain Perry,  who  printed  his  brief  before  the 
cause  came  on  ;  tne  offence  did  not  consist  in 
the  printing,  for  any  man  may  give  a  printed 
brief  as  well  as  a  written  one  to  counsel ;  but 
the  contempt  of  thb  Court  was  prejudicmg  the 
world  with  regard  to  the  merits  of  the  cause 
before  it  wa^  heard. 

Upon  the  whole,  there  is  no  doubt  but  tiiis 
is  a  contempt  of  the  Court. 

With  regKcd  to  Mrs.  Read,  the  publisher  of 
Saint  James's  Evening  Post,  by  way  of  alle- 
viation, it  is  said,  that  she  did  not  know  the 
nature  of  the  paper;  and  that  printing  papera 
and  pamphlets  is  a  trade,  and  what  she  gets 
her  livelihood  by. 

But  though  it  is  true  it  is  a  trade,  yet  they 
must  take  care  to  do  it  with  prudence  «nd  cau- 
tion ;  for  if  they  print  any  thing  that  is  libel- 
lous, it  is  no  excuse  to  say  that  the  printer  had 
no  knowledge  of  the  contents,  and  was  entirely 
ignorant  of  its  being  libellous :  and  so  is  the 
rule  of  law,  and  I  will  always  adhere  to  the 
strict  rules  of  law  in  these  cases. 

Therefore  Mrs.  Read  must  be  committed  to 
the  Fleet  according  to  the  common  order  of 
the  court  upon  contempts. 

But  as  to  Mr.  Huggonson,  who  is  already  • 
priisoner  in  the  Fleet,  1  do  not  think  this  any 
motive  for  compassion ;  because  these  persons 
generally  take  the  advantage  of  their  being 
prisoners,  to  print  any  libellous  or  defanoatory 
matter  which  is  brought  to  them,  wiUiout 
scruple  or  hesitation. 

If  these  printers  had  disclosed  the  name  of 
the  penwn  who  brought  this  peper  to  than, 
there  might  have  been  somediing  said  in  miti- 
gation of  their  ofilsnce;  but  as  tliey  thjnk  pro- 
per to  conceal  it,  I  must  order  Mrs.  Read  to  be 
committed  to  the  Fleet,  and  Huggonson  to  be 
taken  into  close  custody  of  the  wurdm  of  the 
Fleet. 

• 

ISth  Vesey,  jun.  page  aS7.— Lo»d  Erskine, 
Lord  Chancelbr.  Dec,  20,  33,  J806.— 
£xpai-te  Jones,  .    . 

The  object  of  this  petition  was  to  w»ovc  the 
Committee  of  a  Imntic,  •»!  to  bring  b^ftre  tht 
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Lord  dmicsdkir  an  aDeged  contempt  by  the 
commiHee  aod  lib  wife  and  other  persons,  as 
die  authors  printers  and  publisners  of  a 
paapUety  witn  an  address  to  the  Lord  Chan> 
edlor  1^  wa.y  of  dedication,  reflecting  upon  the 
oonduct  of  the  petitioner  and  other  acting  in 
die  management  of  the  afiiuni  of  the  lunatic 
under  orders  made  in  pursuance  of  the  tiiists 
of  a  will,  the  affidavit  representlog  the  conduct 
of  the  committee  and  his  wife  intruding  into  the 
Dttster's  office,  and  interrupting  him,  not  onl  v 
in  die  bosiness  of  this  particular  lunacy,  but  all 
other  business.  The  wife  of  the  committee 
avowed  herself  to  be  the  author  of  the  pamphlet, 
•Ikgring  the  innoocnce  of  her  husband. 

'Ine  fiSolicitor-General  (Sir  Samuel  Romilly) 
and  Mr.  Hart,  in  support  of  the  petition,  were 
stopped  by  the  Lord  Chancellor,  who  called  on 
the  oodnad  against  it. 

Mr.  Plowden  resisted  the  petition,  contend- 
ing Uiat  the  petitioners  had  a  remedy  at  law. 

Lord  Ertkine :  (The  Lord  Chancellor.)  As 
to  ranedy  at  law,  the  subject  of  this  applica- 
tioD  is  DOt  the  Ubel  against  the  petitioner. — 
Thecase  of  Roach  ¥.Garvan[*Mtk.469]  and  ano- 
thfT,  there  mentioned,  were  cases  of  constructiFe 
cootempt,  depending  upon  the  iaference  of  ah 
iolention  lo  obstruct  the  course  of  justice.  In* 
this  instance,  that  is  not  left  to  conjecture ;  and 
whafterer  mav  be  said  as  to  a  oonstructiTe  con- 
ten^  throogn  the  medium  of  a  libel  against 
pcnm  engaged  in  controversy  in  the  court,  it 
nerer  has  been  nor  can  be  denied,  that  a  puUi- 
cation  not  only  with  an  obvious  tendency  but 
w^  the  design  to  obstruct  the  ordinary  course 
of  jostioe,  is  a  very  high  contempt. — I^nd 
Hardwicke  considered  penwna  concerned  in 
the  bunneas  of  the  court  as  being  under  the 
proteccioD  of  the  court,  and  not  to  be  driven  to 
olfacr  remedies  against  libels  upon  them  in 
dwt  respect. — Bnt  without  considering  whether 
this  is  or  is  not  a  libel  upon  the  petitioner,  what 
I II  111  can  be  al'eged  tor  the  whole  tenor  of 
Ihas  boak,  and  introdnced  by  this 'declaration  of 
Ihe  purpose  uiucb  the  author  intended  it  to  an- 
swer? It  might  be  sufficient  to  say  of  the  book 
iladf,  stripped  of  the  dedication,  that  it  could 
be  published  with  no  other  intention  than  to 
ofastnict  the  duties  cast  upon  the  petitioner,  and 
to  being  into  contempt  the  orders  that  had  been 
But  upon  the  dedication  this  is  not  a 
;tive  contempt.  It  is  not  left  to  infer- 
In  this  dedication  the  object  is  avowed, 
by  defiuning  the  proceedings  of  the  court 
gtimding:  iqion  its  rules  and  orders,  and  inte- 
nitiii|;  HM  public,  prejodiced  In  favour  of  the 
andior  by  ner  own  partial  representation,  to 
proeuie  a  difiorent  species  of  judgement  from 
tkut  which  would  be  administered  in  the  ordi- 
nary ooorae,  and  by  flattering^  the  judge,  to 
taint  the  souitse  of  justice. — This  pamphlet  has 
been  sent  to  me. 

.  As  to  the  prmtc^  k>rd  Hardwicke  observes, 
it  is  opeacuse  that  the  printer  was  ignorant  of 
fte  eententa.  Their  intention  may  -have  been 
jnaoocnf ;  bat,  ns  lord  If  ansfleld  had  said,  the 
te  whence  tbe  ilkga)  motba  i»  inferred  mn«t 


be  travenMd,  and  the  party  admitting  the  act 
cannot  deny  the  motive. — The  maxim,  *  Actus 
*  non  tacit  reum,  nisi  mens  sit  rea,^  cannot  be 
made  applicable  to  this  subject  in  the  ordinary 
administrations  of  justice,  as  the  eflbct  would 
be  that  the  ends  of  justice  would  be  defeated  by 
contrivance. — But  upon  the  satisfactory  ac- 
count given  by  three  of  these  printers,  though 
undoubtedly  under  a  criminal  proceeding,  they 
would  be  in  mercy  in  a  case  of  contempt. 
Thou£^h  I  have  the  jurisdiction,  I  shall  nr»t  use 
it. — I'he  other  printer  appears  upon  the  affida- 
vits under  different  circumstances.  Having 
made  the  observation,  that  this  pamphlet  ought 
not  to  be  printed,  being  totally  uninteresting  to 
the  public,  yet  he  does  print  it ;  and  though 
the  locut  penile nlia  was  afforded  to  him,  and 
he  was  called  upon  not  to  print  any  more, 
he  proceeded  until  he  had  notibe  of  this  pe- 
tition. 

.  Let  the  Committee,  and  his  wif^;  and  tha 
print^  to  whom  I  have  last  alluded,  be  com- 
mitted to  the  Fleet  Prison. .  Dismiss  the  Com-« 
mittee  from  (hat  office  ;  and  direct  a  reference 
to  the  master,  as  to  the  appointment  of  auothci' 
Committee. 

Extracts  from  Sir  Eardley  Wilmot^s  Opinions  * 
and  Judgments  ;  p.  253. 

Hihuy  Term,  5  Geo.  3.     1765. 

The  Kino  v.  Almon. 

^*  It  has  been  argued  that  the  mode  of  pro^ 
ceeding  by  attachment  is  an  invasion  upon  thfa 
ancient  simplicity  of  the  law ;  that  it  took  its 
rise  ftom  the  statute  of  Westminster,  ch.  3  ; 
and  Gilbert's  History  of  the  Practice  of  die 
Court  of  Common  Pfeas,  p.  20,  in  the  first  edi- 
tion, is  cited  to  prove  that  position.  And  it  in 
Kiid,  that  act  only  applies  to  persons  resisting 
process  ;  and  thougn  this  mode  of  proceeding 
IS  veiy  proper  to  remove  obstructions  to  the 
execution  of  process,  or  to  any  contumelious 
treatment  of  it,  or  to  any  contempt  to  the  au^ 
thority  of  the  court,  yet  that  papers  reflecting 
merely  upon  the  quahties  of  judges  themselves, 
are  not  the  proper  objects  of  an  attachment ; 
that  jndjges  have  proper  remedies  to  recover  a 
satismction  for  such  reflections,  by  actions  of 
"Scandalum  Magoatum;^'  and  that  in  thm 
case  of  a  peer,  the  House  of  Lords  may  be  ap« 
plied  to  for  a  breach  of  privilege :  That  such 
libellers  may  be  brought  to  punishment  by  in-* 

♦  This  opinion  was  not  delivered  in  court^ 
the  prosecution  having  been  dropped  in  conse- 
quence, it  is  supposed,  of  the  resignation  of  the 
tnen  Attorney  General ;  but  after  the  death  of 
this  eminent  and  very  learned  Chief  Justice, 
was  found  in  his  own  hand -writing  among  his 
papers  by  liis  son,  who  published  it  in  Memoirs 
of  his  Life,  p.  243.  The  occasion  of  it  was  tl 
motion  in  tne  Court  of  King's- Bench,  for  an. 
attachment  against  Mr.  Almon,  for  a  cdntempt 
m  publishing  a  lib^  upon  tha  Court,  apd  upon 
the  Chief  Justioa. 


dietmeiit  or  inionit&tioa,*  ihat  there  are  but 
fbw  ioslanoes  of  dus  ant  upon  liMs  on  ooorts 
ior  jadges ;  that  the  Coromen  Picas  lately  re- 
ftised  to  do  it ;  liiat  libels  of  this  kind  Dare 
^een  proseeuted  by  actions  and  indicfmoDt; 
and  that  attacfanents  oosf ht  not  to  be  extoided 
to  libels  of  this  natare,  oecanse  judges  woidd 
be  determining-  in  their  own  cause ;  and  that  it 
k  viore  proper  for  a  jury  to  determine  quo  aninto 
aach  libels  were  published. 

*^  Ab  to  the  orififin  of  attachments,  I  think 
they  did  not  take  their  rise  from  the  statute  of 
Westminster,  ch.  2  ;  ihfe  passage  out  of  Gil- 
bert does  not  prore  it ;  but  ne  oiuy  says,  **  the 
**  oriffin  of  commitments  for  contempt, '  seems ' 
^  to  he  derived  from  this  statute ;"  but  read 
^e  paragraph  through,  the  end  contradicts  the 

*  seeming '  mention^  in  the  beginning  of  it ; 
ind  shews,  that  it  was  a  part  of  the  law  of  the 
land  to  commit  for  contempt,  confirmed  hy  this 
Matute.l'    And  indeed' when  thai  act  of  I^rlia- 

*•  Thus  Mich.  9  Eliz.  Rot.  1,  Walsh  was  inw 
fSicted  for  scandalising  one  sir  Robert  Catling, 
and  the  Court  of  Queen's- Bench,  by  saying, 
"  My  Lord  Chief  Justice  is  incenscSt  against 
me ;  I  cannot  have  justice,  nor  can  I  be  heard, 
for  it  is  made  a  court  of  conscience."  See  the 
Attorney  Generars  Ailment  in  the  Case  of 
the  Citypf  London,  Quo  Warranto^  a.  d.  168S, 
infra. 

t  On  this  subject  the  foUowii^  passage  taken 
§<om  Mr.  Erans's  le/tter  to  sir  Samuel  RomBly 
k  deserving  attention : 

^^  Aa  a  great  deal  has  been  urged  in  favour 
of  the  privilege  of  the  Commons  to  imprison 
ht  a  Libel,  by  wa^  of  analogy  to  thh  practice 
«f  Courts  of  Justice,  which,  it  is  said,  may 
•ommit  for  contempts,  I  sliall  beg  leave  to  add 
%  few  words  on  diat  part  of  the  subject.  Lord 
Chief  Bartm  Gilbert  has  stated,  that,  '  It  w 
^  one  part  of  the  law  of  die  land  to  commit  for 
^  contempts,  and  confirmed  by  the  stat. Westm. 

*  9,  jD,  89."  (Hist  of  Com.  Pleas,  p.  96). 
Now,  I  must  declare,  that  after  looking  into 
tet  statute,  I  cannot  find  any  thing  to  war- 
rant h»  asKTtion.  All  that  the  statute  says,  is, 
that  many  great  men  (who  in  those  da^  had 
inatles,  fbrfesses,  and  liberties,  wheremthey 
vsed  to  secure  tbemsdves)  had.  resisted  the 
Sheriff  in  executing  the  King's  writs;  vFhich, 
ereatiia^  great  inconvenience,  the  Shfrifi*  k 
•rdered'io  tenove  aO  obstructiona  to  the  execo« 
tion  of  the  process.  The  act,  therefore,  only 
^pliesto  perBons  resisting  the  King's  writs. 
And  does  not  say  a  word  about  any  ottier  con- 
^mpt.  I  must  confess,  that  I  cannot  under- 
imp  bow  Courts  of  Justice  can  imprison  for 
it  libel,  without  infringing  upon  Magna  Charta.' 
All  th^  they  can  do,  in  a  constitutional  man- 
ner, k,  in  my  opinion,  to  imprison  such  per- 
sons as  commit  contempts  in/acie  curia ;  or, 
^  other'  words,  who  occasion  an  immediate  ob- 
struction to  the  administration  of  justice,  and, 
as  such,  are  disturbers  of  the  peace.  But, 
oven  in  those  OAms,  I  conceive  that  the  Comts 
Cannot  oonstitiitiMiaily  impriiMn  daring  their 


meat  k  read,  it  k  impoisihle  to  draw  the  esm- 
menoementof  soch  a  praceediag  out  of  it ;  it 
empowers  the  sheriff  to  impriaon  penmisre* 
sistmg  process,  bat  has  no  moie  to  do  widi 

^ % 

pleasure,  but  that  the  ofiender  most  afterwards 
ne  brought  in,  te  answer  by  due  process  of  law, 
and  receive  sentence  of  punishment  from  « 
jury.  For,  though  the  stat.  Westm.  9,  c.  39v 
declares.  That  such  person  as  shall  be  convicted 
of  resisdng  the  Sheriff,  shall  be  pushed  at 
the  kin^s  pleadure,  yet  my  lord  Coke,  in  hk 
exposition  of  these  words,  savs,  <  Jhat  k,  ao« 

*  cording  to  that  which  shall  be,  tqpon  doe  pra^* 

*  ceeding,  adjudged  coram  reg€  in  the  King** 

<  Court  of  Justice ;  for  no  man  can  be  puAi&- 

*  ed  by  absolute  power,  but  secundum  legem,  ei 

*  consuetwUnem  Ai^lisBy  as  hath  been  ml  be- 
'  fore,  in  the  eiq)osition  of  Magna  Charta,  and 

*  elsewhere  hath  been  often  sakl.'  (i  Inst. 
454.)  If  a  Judge  could  imprison  for  alibeli 
he  must  necessarily  become  what  our  kw  never 
warruits,  tliat  k,  a  Judge  in  hk  own  cause  ; 
and  if  he  could  imprison  durinff  hk  pleMurSy 
he  wouki  be  possessed  of  an  absohite  power, 
which  our  constitution  does  not  aUew.  Th« 
fiurtk,  that  great  and' good  men  halve,  at  att 

'times,  Ikeo  very  tender  of  the  liberty  of  the 
snbiect.     Chier  Baron    Gybeft  says,    that 

*  When  the  Common  Pleas  proceeded  on  Claa«* 

*  sum  ^regiiy  die  defendant  was  under  tiie  sam* 
'  disadvantages  as  when  he  was  arrested  oa 

<  a  Latitat."  Upon  whioh  the  annotator  (wIm 
was  weO  aoquaiirted  with  the  kws  and  consti- 
tntion  of  hk  countrv,)  observes—*  Hevs  the 

Chief  Baron  candiiUy  allows,  that  the  arrest 
by  Ckusum  fregit  in  the  Common  Pleas,  and 
bythe  Latitat  in  the  King's  Bench,  did  ky 
the  defendant  under  diMvantages.  If  th* 
Chief  Baron  hadsaid,  *  under  unwammtabie 

*  oppressions  in  open  violation  of  King  John'* 

*  Great  Charter,  not  only  by  suhvertinr  and 

*  perverting  the  ancient  process  of  the  bw  ia 

*  trespass,  but  also  by  an  arbitrary  wid  bar* 

<  barous  abuse  of  special  bail :  If  the  Chief 

*  Baron  had  stiginatked  thk  process  by  Latitat 

<  with  the  seemingly  hanfh,  out  riehly  merited 

*  terms  above  menttoned,   as   sir   Ortande 

*  Bridgeman,  Chief  Justice  of  the  Common 

<  Pleas  did,  when  the  Latitat  was  first  minK 
*•  duced  into  the  King's  Bench,  he  wouU  per* 
'  haps  have  done  no  more  than  an  honest  inoig* 

*  nation,  at  the  innovatien,  would  warriBt.'  * 
fHist  of  Com.  Pleas,  8d.  ed.  p.  18S.)  As  fbr 
uiscretion,  I  am  for  investing  the  Judges  with 
as  Ittde  as  possible.  We  know,  that  som» 
men  view  matters  in  a  different  light  fitim 
that  in  which  they  are  seen  Irar  others.    *  Th# 

*  dkcretion  of  the  Judge,'  (Aiys  Mr.  Gibboii 
very  truly)  « is  the  first  entfine  of  tyranny  $ 

*  the  kws  of  a  free  peopk  MMNdd  foiesee  and: 
'  determine  every  (question  that  um^  probably 
'  arise  in  the  exereise  ofjpower  and  the  trans* 

*  actkns  of  hidustry.'  (Deehne  and  FaH,  Iro^ 
V.  8.  p.  111.)" 

To  thk  I  wai   add  the  Aemorabte  WMda 
irhichwereased  by  krdCtadio  kilht 
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■f  HiadKNi  and  Keraey,  in  die  Court  of 
OwuMoii  Pleos,  wheo  ne  was  Cbief  Ju.i- 
liee  of  that  Camt ;  '  The  discretioii  of 
^  a  3vAge  k  the  hm  of  tyrants :  It   is   al- 

*  wmys  ankmiwn  :  It  is  different  in  diflerent 
'  mail :  It  is  easnat,  and  depends  upon  constitu- 

*  tjoBy  temper,  passion. — In  the  h^  it  is  oAen- 

*  fimep  esMce  :  In  the  worst  it  is  every  rice, 
'^Aiiv,  ana  panioD,  to  which  human  natore'is 

Mr.  Bnike  in  bis  *  Thoughts  on  the  present 
DiwaoMteute*  goes  so  for  as  to  assert  that  '*  All 
of  an  unoOBtTooled  discretionary 
leadinr  to  affgrandizement  and  profit  of 
own  body  have  ahva^^  abused  it.**^ 

*  Latfl  CoKe,  commenting  upon  the  words, 
**  Legem  Teme,"  in  Magna  Charta,  says : 

**  Ag^f"^  this  aatient  and  ftmdamental  law, 
and  in  the  face  thereof,  I  find  an  act  of  parlia- 
meal  ril  fl.  7,  c.  S.]  made,  that  as  well  jus- 
li0esof  aasisBe,  as.  justices  of  peaoe  (without 
any  finding  or  presefltment  by  the  verdict  of 
Iwvive  men)  upon  a  bare  inmmation  for  the 
ling  before  diem  made,  should  have  full 
aower  and  nHdnfity  by  their  discretiona  to 
Mr  and  determine  all  ofenoes,  and  contempts 
CBttmitted,  or  done  by  any  person,  or  persons 
againat  tiie  form,  ordinance,  and  effect  of  any 
atatofee  made,  and  not  repealed,  &c.  Byoolour 
af  which  act,  shaking  tnis  fundamental  law,  it 
ii  not  creifible  what  horrible  oppressions  and 
csacCioiiB,  to  the  undoii^  of  infinite  numbers 
af  people,  were  'committed  by  sir  Richard 
AaipaoB,  kmght,  and  Edmund  Dudley,  being 
JiwticfB  of  peace,  throughout  England  ;  and 
lyon  this  unjust  and  iDJarious  act  (as  common- 
ly ia  like  oases  it  ihlleUi  out)  a  new  office  was 
cncled^  and  th^  made  masters  of  the  king's 


**  I  bum  exandaed  vary  oareAdly  tv  aea  if 
I  ooold  find  out  any  vesdgea  or  tliaeesof  its  in-- 
trodootioll,  but  can  find  none ;  it  is  as  anaem 
as  any  odier  part  of  the  CooEunon  Law;  tlien 
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gEvSng  oanrta  of  jostioe  n  power  to  viD^eate 
their  own  ^Kgnity,  than  any  other  chapter  in 
Ifaat  act  of  Parliament. 

"llie  power  which  the  courts  in  West- 
niister  finA  kave  of  vindicating  thdr  ovm  au- 
dnrily,  is  oaeval  with  their  first  foundatiDmand 
kmkuliaii ;  it  is  a  necessaiT  incident  4o  every 
Ciort  of  jivdce,  whether  or  record  or  not,  to 
fiae  and  imprison  for  a  contempt  to  the  court, 
aetol  ia  ^lelaoe  of  it,  1  Vent.  1,  and  the  issuing 
«f  attadnaents  by  the  dupr^ne  courts  of  jus- 
fieein  Wtea^oster  Hall,  fiir  contempts  ont  of 
eomt,  stBB^  upon  the  same  immemofial  usage 
IS  sapportB  die  whole  fdbric  of  die  <?ommon 
kw;  it'  is  as  mach  the  '*  Lex  Terrw,"  and* 
tnllna  the  exception  of  Magna  Charta,  as  the 
any  odier  legal  process  whatever.* 


■*  Bat  at  die  tMiament,  holden  hi  the  first 
of  H.8,  dnsactof  11  H.  7,  is  recited, 
made  void,  and  repealed,  and  the  reason 
is  yielded,  for  that  by  force  of  the  said 
■el,  it  waa  mtadfesdy  known,  diat  many«iins- 
ter,  aad  crafty,  Ibignad,  and  ibrged  infoma- 
tiooa,  had  been  pursued  against  fivers  of  die 
kn^a  subjects,  fb  4heir  great  datbage  and 
wimfhlventioii:  and  the  ill  auoeess  hoMof, 
^im  ftHfid  Miai  «f  dMte  Mro  •tt^m^n, 
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should  deter  odters  irom  oommittiDg  die  like^ 
and  should  admonish  Pariiaments,  that  instead 
of  this  ordinary  and  precious  trial,  per  legem 
terra,  they  bring  not  m  absolute,  and  partial 
trials  by  discretion."  3  Inst.  6L 

In  comraenting  on  the  Statute  ofMarlebridge, 
5%  H.  3,  k)rd  Coke  says  : 

^  The  preamMe  shews  the  mischiefr,  which 
were  four. 

«<  1.  That  m  the  dme  of  the  kte  troubles, 
graat  men  and  odiers  refused  to  be  iusdfied  by 
me  kin^  and  his  court,  as  they  ought,  for  here 
it  is  said,    *  multi' magnates  et  uil  indignad 

*  iuerint  recipere  justidamperdominamregera, 
'  ct'curiam  saam.' 

«<  S.  <  Sed  graves  ultiones  fecerint,'  That 
thev  (i-efosing  the  course  of  the  king's  laws) 
took  upon  than  to  be  their -own  judges  in  their 
own  causes,  and  to  take  such  revenges  as  they 
thought  fit,  until  they  had  raiisoms  at  their 
pleasures.    *  Aliqois  non  debet  esse  judex  in 

*  sua  propria  causa.' 

*<  3.  That  som^  of  them  wouki  not  be  jusd- 
fied  by  the  king's  officers." 

'*  The  body  of  the  act  consisteth  of  divert 
branches. 

**  First,  a  remedy  in  general  ibr  afl  the  said 
mischiefs. 

**  (1).  '  Provisiim  est,  conoordatom,  ct  oon- 
( oessum,  quod  tarn  miyores  ^uam  minonSp 
'  jusdtiam  habeant  et  recipumt  m  curia  domini 
'  regis.']  .  This  is  die  golden  metewand,  dtat 
the  low  hadi  appointed  to  measure  the  oases  of 
all  and  singular  persons,  high  and  low,  to  faAva 
and  receive  justice  in  the  king's  courla ;  for 
the  king  hath  distributed  his  judicial  power  to 
several  courts  of  justice,  and  courts  m  justiea 
ought  to  determine  all  causes,  and  that  all  pri« 
vate  revenges  be  avoided. 

**  Upon  this  general  law^  fi^nr  cQiiduiioiis4a 
follow. 

**  1.  That  all  men,  high  and  low,  must  ba^ 
justified,  that  is,  have  and  receive  juatioe India 
king's  courts  of  justice. 

**  S.  That  no  private  revenge  he  tainn,  nor 
any  man  by  his  own  arm  or  power  r^enffa 
himself:  and  diis  article  is  grounded  apon  ma 
law  of  Qod,  *  vindicta  est  mihi  et  ^o  relri^ 

*  buam,'  saith  Almigfa^  God.  All  revenga 
must  come  firom  Gcm,  or  from  his  liautonatft 
die  king,  in  some  of  his  courts  of  justice. 

'<  8.  That  all  diesnlgecfB  of  the  reahn  ought 
to  be  justified,  that  i8«  submit  themselves  to  tha 
king's  officers  of  justice  according  to  law." 

See  also  Mr.  Sdden^  Argmnent  far  air  EA* 
mund  Hampden,  aute^  vm.  3^  p.  16,  et  eeq; 
See,  too,  pp.  79,  128,  1^59,  15.f,  154»  andthi 
4fh  and  5di  clauses  ^  die  Pttitionaf  Righti 
pp.  sat)  923,  of  the'sameiBOliiase ;  and  a  fuh 
^iige  ftam  Roger  Norths  fanettad  m  a  JNioteH* 
thaCtse  itf  F&harni,  A.^.-i46A^f;/hi. 
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is  no  iiriority  or  poifcerioriiy  to  be  discova^ed 
about  itr  and  therefore  cannot  be  said  to  invade 
the  common  law,  but  to  act  in  alliance  and 
friendly  coiy unction  witli^nrery  other  provision 
which  the  wisdom  of  oiu*  ancestors  has  estab- 
lishetl  for  the  general  $^ood  of  society.  And 
though  I  do  not  mean  to  compare  and  conti-ast 
atiatmments  with  trials  by  jury,  vet  truth  com- 
pels me  to  say,  tliat  tlie  mode  of  proceeding  by 
Attachment  stands  upon  the  very  same  founda- 
tion and  basis  as  trials  by  Jury  do,  immemorial 
usage  and  practice  ;  it  is  a  constitutional  re- 
medy in  (larticular  cases ;  and  tlie  judges  in 
those  oases  are  as  much  bound  to  give  an 
activitv  to  this  part  of  the  law,  as  to  any  other 
part  Off  it.  Inaeed  it  is  admitted,  that  attach- 
ments are  very  properly  granted  for  resistance 
of  process,  or  a  contumelious  treatment  of  it, 
or  any  violence  or  abuse  of  the  ministers  or 
pthero  employed  to  execute  it.  But  it  is  said 
that  the  courts  of  justice  in  those  cases  is  ob- 
vtruetedy  and  the  obstruction  must  be  instantly 
removed;  that  there  is  no  such  necessity  in  the 
ease  of  libels  upon  courts  or  judges,  which 
may  wait  for  the  ordinary  method  of  presecn- 
tion,  without  any  inconvenience  whatsoever. 
But  where  the  nature  of  the  offence  of  libel- 
ling judges  for  what  they  do  in  their  judicial 
capacities,  either  in  court  or  out  of  court,  comes 
to  be  considered,  it  does,  in  my  opinion,  be- 
come more  proper  for  an  attachment  than  any 
other  case  whatsoever. 

«  Bv  our  constitution,  the  king  is  the  foun- 
tain of  every  species  of  justice  which  is  ad- 
miaistered  in  this  kixif^om,  12  Co.  'z5.  The 
kin^  is  '  de  jure'  to  distribute  justioe  to  all  his 
Sttbfects;  and  because  he  cannot  do  it  himself 
to  eJl  persons,  be  delegates  his  power  to  his 
judges,  who  have  the  custody  and  guard  of  the 
icing's  oath,  and  sit  in  the  seat  of  the  king 
<  concerning  his  justice.' 

'*  The  arraignment  of  the  justice  of  the 
judges  is  arraigniniar  the  king's  justioe ;  it  is  an 
un^eachment  of  his  wisdom  and  goodness  in 
the  choice  of  his  judges,  and  eitcites  in  the 
g^nd  of  the  people  a  general  dissatisfaction 
with  all  judicud  aeterminations,  and  indisposes 
their  minds  to  obey  them ;  and  whenever  mens 
alkttiance  to  the  laws  is  so  fundamentally 
shaken,  it  is  the  most  fatal  and  the  most  dan- 
gerous obstruction  of  justice,  and,  in  my  opi- 
nion, calls  out  for  a  more  rapid  and  immediate 
ledress  than  any  other  obstruction  whatsoever ; 
not  for  the  sake  of  the  judges,  as  private  indi- 
viduals, but  because  they  are  the  channeb  by 
which  the  kind's  justioe  is  conveyed  to  the 
people.  To  be  impartial,  and  to  be  universally 
mought  so,  are  both  absolutely  necessary  for 
the  giving  justice  that  free,  open  and  un- 
intemiptea  current,  which  it  has  for  numy 
ages  fbnnd  ail  over  this  kingdom,  and  which  so 
eminently  distinguishes  and  exalts  it  above  all 
nations  upon  the  earth. 

'*  In  the  moral  estimalion  of  the  offence,  and 
Iq  every  pubhc  ooosequence  arising  fron^  it, 
what  an  Infinite  disproportion  is  theire  between 
ipeakiog  oontomeliii^  wprda  of  the  rules  of 


the  court,  for  which  aitachmeBli  are  granted 
constantly,  and  coolly  and  deliberately  printing 
the  most  virulent  and  malignant  scandal  whkC 
fiincy  could  suggest  upon  the  judges  them<- 
selvcs.  It  seems  to  be  material  to  fix  the  ideas 
of  tiie  words  *^  authority"  and  '*  contempt  of 
the  court,"  to  speak  with  precision  upon  the 
question. 

*'  The  trial  b]^  jury  is  one  part  of  that  sys- 
tem, the  punislung  contempts  of  the  court  by 
attachments  is  another  :  we  must  not  confound 
the  modes  of  proceeding,  and  try  colitempts 
by  juries,  ana  murders  by  attachment ;  wa 
must  give  that  energy  to  each  which  the  con- 
stitution prescribes.  In  many  cases,  we  may 
not  see  the  correspondence  and  dependance 
wliich  one  part  of  the  system  has  and  bears  to 
another ;  but  we  must  pay  that  deference  to 
the  wisdom  of  many  ages  as  to  presume  it. 
A' id  I  am  sure  it  wants  no  great  intuition  to  see, 
that  trials  by  juries  will  be  buried  in  the  same 
grave  with  the  authority  of  the  courts  who  are 
to  preside  over  them. ' ' 

Trinity  Term,  8  Geo.  3. 

Writs  pf  attachment  were  granted  against 
Staples  Steare,  John  Williams,  and  John  Trid- 
den,  for  contempt,  in  publishing  the  North  Bri- 
ton Extraordinary,  ^fo.  4,  containing  a  letter 
addressed  to  lord  Mansfield,  Lord  Chief  Jus* 
tice,  containing  gross  reflections  on  his  lordship. 

They  were  «ul  examined  upon  interrogatories, 
and  repoi:ted  in  contempt. 

And  Michas.  Term.  9  Geo.  8.  Steare  was 
sentenced  to  be  imprisoned  three  calender 
months. 

[End  of  the  Reports  of  the  Honteof 
Comtnoru,  1810,  in  the  Case  sf  Sir 
Francis  Buriktt.] 

Mr.  Wynn  in  his  learned  '  Argument'  has  cit- 
ed other  authorities  in  support  of  the  uncontroll- 
ed power  of  the  House  of  Commons,  to  commit. 
There  are  also  three  Reports  of  Precedents  of 
punishment  for  contempt  m  the  Journal  of  the 
bouse  of  Lords,  viz. 

Dec.  19, 1699. 

Ordered,  That  the  committee  appointed  to 
inspect  the  Journals  of  this  House,  in  relation 
to  the  punishing  of  persons,  whose  books  or 
writings  have  been  censured  by  this  House,  as 
scandalous  libels)  be  revived;  to  meet'  pre- 
sently. Then  the  House  was  adjourned  during^ 
pleasure.    The  House  was  resumed. 

And  the  marquis  of  Normanby  reported  from 
the  said  committee  the  precedents  following  > 

March  83, 1623,  Thomas  Morley. 

March  29, 1693,  Waterfaouse. 

Juljr9, 1625,  Ralph  Brooke. 

April  16,  16^,  Anthony  Lamplugh. 

March  99,  1643,  John  Bond. 

July  9,  1663,  Fitton. 

March  8,  1689,  Downing. 
.  November  18, 1693,  Polbrd. 

Oeoember  IQ,  1667,  William  Care. 
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Herald,  for  exhibitbiif  a  false  and  scandalous 
petition  against  the  earl  Marshal,  was  sen- 
tenced to  make  his  submission  to  tike  said  eaH 
Marshal  at  the  bar,  to  be  imprisoned  in  the 
ToTt-er  during*  pleasure,  and  fined  1,000  mark^. 

«*  April  4,  1626.  George  Gardner,  for  buy 
ing  and  seULng  of  coimteifeited  protections 
under  the  hand  and  seal  of  a  peer  in  parlia*' 
mefit,  was  ordered  to  be  set  on  the  pillory  at 
Westminster,  with  a  paper  on  his  head,  declar- 
ing his  offence ;  and  afterwards  to  be  canied 
down  to  Norwich,  and  there  to  stand  on  the 
pillory,  with  the  Uke  paper. 

*«  13th  June  foUowing,Thesame  Gardner,  foi* 
scandalizing  the  justice  of  this  Uoubc,  and  for 
unjustly  slandering  the  lord  keeper,  was  or* 
dered  to  stand  in  the  pillory  at  Westminster, 
with  a  paper  on  his  head,  declaring  his  offence ; 
and  to  ride  backward  witli  the  same  paper  to 
the  crass  in  Cheapside,  and  to  stand  on  tlnl 
pillory  there,  and  so  to  ride  back  to  the  Fleet : 
and  though  the  lord  keeper  did  earnestly  desire 
this  punishment  might  be  fbigiven  Gardner; 
yet  the  House  deni^  it. 

"  April  16,  1628.  Anthony  Lamplugh,  for 
exhibitmff  an  unjust  and  scandalous  petition 
a^nst  the  lord  keeper  and  lord  bishop  of 
Lmcoln,  was  sentenced  to  stand  committed  to 
the  Fleet ;  to  acknowledge  here,  at  the  bar, 
*  That  the  said  petitiou  is  unjust  add  scandalous, 
%and  that  he  is  sorry  for  it ;'  and  to  ask  their 
lordships  forgiveness  ;  and  to  be  brought  to  th^ 
chancery  bar,  and  there  to  make  the  like  ac- 
knowledgment. 

*^  The  next  day,  he  having  adted  forgire-' 
ness  at  the  bar,  the  remainder  of  the  censure 
was  forgiven. 

"  June  12,  16^28.  Ensign  Reynde,  for  ig- 
nominious speeches  uttered  by  him  against  ue 
lord  viscount  Say  and  8eale,  and  lor  his  con- 
tempt of  this  high  court  of  Parliament,  was 
adjudged  never  to  bear  arms  hefeatter,  but  ac- 
counted unworthy  to  be  a  soldier ;  to  be  impri-^ 
soned  during  pleasure  *,  to  stand  under  the  pH- 
kny,  with  papers  on  his  head  shewing  his  of- 
fence, at  Cheapside,  and  at  Banbury ;  to  bd 
fined  at  200/.  to  the  king ;  and  to  ask  forgite- 


Tbe  lord  ]>elawar  acqiikinted  the  House 
"That  the  lords  committees  appointed  to 
tesroli  precedents,  as  to  what  punishments 
hare  been  inflicted,  or  methods  taken  to  vindi- 
ate  the  honour  of  this  House,  in  oases  of  any 
hreseh  of  their  lordships  privilege,  or  con- 
tempts to  this  House,  had  inspected  precedents 
accordingly ;  and  had  prepared  a  Report ; 
vfaich  he  was  ready  to  make,  when  their  lord- 
tlms  will  please  to  receive  the  same." 

Orderea,  TbBt  the  said  Report  be  now  re- 
eeired. 

Accordingly  his  lordship  reported  from  the 
said  committee,  as  follows  : 

'*  That  the  committee  have  inspected  the 
Jdunials  of  this  House,  in  relation  to  the  mat- 
ters to  them  referred  ;  and  think  proper  to 
offer  to  your  lordships  consideration  the  f bllow- 
ing  bstances ;  viz. 

«  February  97,  16^0.  Richard  Reynolds 
and  Robert  Wri^t,  -for  arresting  a  servant  to 
the  earl  of  Oxford,  were  ordered  to  be  set  on 
lioffsebac^,  near  Westminster  Hall ;  neither  of 
them  to  have  cloak  or  hat ;  but  to  have  on 
Ifaeir  breasts  and  backs  papers,  expressing  their 
ftalt;  (viz.),  *  [For  a  contemptuous  breach  of 
*  the  privileges  of  parliament,  aggravated  by 
'  ctsDtemptoous  speeches  ;']  and  so  to  pass  to 
the  Fleet,  where  they  are  to  be  left  prisoners.* 
"  Nov.  27,  1621.  John  Blunt,  for  counter- 
fitting  the  lord  Strafford's  seal  to  a  protection^ 
was  ordered  to  stand  on  the  pillory,  at  West- 
flidister  and  in  Cheapside,  with  papers  on  his 
head  shewing  bis  offence;  and  then  to  be 
carried  to  Bridewell,  and  there  to  remain  during 
kis  life,  and  to  work  for  his  living. 

«•  March  22,  1623.  Thomas  Morley,  for 
pnMislanga  printed  petition,  very  scandalous 
against  the  lord  keeper  in  particular,  and  by 
aspersioD  against  the  whole  coart  of  Siar- 
dnikiber  in  general,  and  at  the  bar  insolently 
laiz^  many  msoleht  words  of  the  lord-keeper, 
ID  prasence  of  their  lordships,  was  imprisoned 
in  tlie  Fleet,  fined  1,000^.  to  the  king ;  set 
witli  his  nedt  in  the  piUdry  in  Cheapside,  with 
one  of  die  petitioos  on  his  head  ;  ordered  to 
Bmke  sobmiaston,  and  acknowledgment  of  his 
fimJt,  aft  the  bar  and  in  the  Star-chamber.  The 
■est  day  one  Walerhouse,  who  penned  the  first 
dnogfat  of  Moriey's  petition,  was  adjudged  to 
he  a  prisoner  in  the  Fleet,  and  debarred  pen, 
■^  and  paper,  during  the  pleasure  of  the 
H<nise  ;  fined  600/.  to  ttie  king ;  to  make-sub- 
miirBJoii,  and  acknowledgment  of  this  his  fault, 
at  li>e  bar,  in  the  Star-chamber,  and  to  the  lord- 
keeper:  and  Bernard  Alsop,  the  printer  of  the 
petitiony  imprisoned  in  the  Fleet,  admonished 
■oato  print  any  more  petitioiis  ;  and  to  make 
subnocssion  and  admOmedgment. 

Hay  98>'  1624.     Upon  a  report  from  the 

■dttiee  of •  priviieg^es,  the  fine  on  Morley 

.rediieed  to  5O0l,  and  he  was  discharged 

of  prison ;  and  Waterhouse's  punishment, 

«pni  Ills  petition,  WW  remitted. 

*VbI^  9t    ia95«     Balph   j^raoke,   Yorke 


ness. 


<*  And  as  to  the  precedent  last  mentioned, 
the  committee  think  proper  to  observe  to  the 
House,  That  it  oppe^  by  the  Joum^,  that 
their  lordships  utmost  endeavours  were  used^ 
to  apprehend  and  bring  the  said  Reynde  in* 
person,  before  them,  to  justice ;  but  he  ab* 
sconded,  so  that  he  could  not  be  taken ;  not* 
withstanding  which,  the  House,  in  his  absence, 
proceeded  to  the  censure  above-mentioned  ; 
and  directed  the  court  of  8tar-Chamber,  to  put 
the  sentence  against  him  in  execution,  kThh 
should  happen  to  be  apprehended  after  th6 
ending  of  the  session,  and  out  of  time  of  Fms 
liament. 

*<  Jan.  13,  1640.  James  Faucet,  for  inio* 
lent  and  abusive  speeches  against  die  eail  of 
Newport,  was  sentenced  to  stand  committed  t^ 
the  Fleet ;  to  make  his  humUe  submission  to  the 
said  eari,  «id  to  pay  him  ^K)0/,  for 
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"  96th  of  the  s^xnfi  month.  Consideratioii 
was  had  of  the  said  paper ;  and  the  earl  of 
AbingdoB,  in  bis  place»  declared.  Thai  he  did, 
in  the  name '  of  nis  son,  ask  pardon  of  th« 
House  and  tlie  Lord  Chancciior ;  which  thai 
House  accepted. 

"  May  7,  17 15.  James  Mynde,  a  solicitor^ 
was  ordered  into  custody,  for  putting  eounsei'n 
names  to  an  appeal  without  their  knowledge. 

"  ISth  of  fsame  May,  Mynde  was  hrou^t  to 
the  bar,  and,  by  a  petition,  confessed  hunself 
guilty ;  and  a  comnaittee  was  appointed,  to  in* 
spect  precedents  of  punishments  miiicted. 

"  18th  of  that  month,  report  was  made  froi% 
thait  oonmfttee ;  and  Mynde  fined  100/.  to  the 
king. 

*'June  4,  1716.  He  petitions  to  be  dis- 
charged out  of  custody  >  and  his  petition  wat 
r^ecSed. 

**  12th  of  the  same  month.  He  was  ordered 
to  cause  his  fine  to  be  paid  into  the  derk'# 
hands,  in  order  to  be  estreated  into  the  Ex- 
chequer, for  the  regular  payment  of  the  same^ 

<*  14th  of  the  same  montn.  The  House  be- 
in^  informed,  That  the  derk  bad  receiTed  the 
said  fine ;  Mynde  was  ordered  to  be  brought  to 
the  bar,  to  be  dischaiged ;  and  tlie  next  &y  ho 
was  brought,  r^rimanded,  and  dischaxged  ac<r 
oordiDgly,  (paymg  his  foes)." 


**  March  20th,  1649,  post  meridiem.  John 
Bond,  for  being  the  author  and  oentriver  of  a 
folse  and  scandalous  letter,  pretended  to  be  sent* 
foom  the  queen  in  Holland  to  his  mi^esty  at 
Y<Mrk,  was  sentenced  to  st^  on  the  piUory  at 
Westminster  Hall  door,  and  in  Ch^ipside,  with 
a  naper  on  his  head,  written,   <  A  GonlriTer  of 

*  False  and  Scandalous  Libels  i*  the  said  letters 
to  be  called  in, and  burnt  nearhimas  he  stands ; 
«id  he  to  be  committed  to  the  house  of  correc- 
tion. 

«<  Aprft  28,  1642.  Sir  William  San  Bavy, 
knight,  for  fidse,  scandalous  and  maUcious  re- 
poiti  luid  speeches  agamst  the  earl  of  Danby, 
was  fined,  to  the  king,  in  the  sum  of  100/. ; 
ordered  to  pay  the  said  earl,  by  way  of  damages, 
500/. ;  to,maKe  a  submission  at  tne  bar,  and  to 
be  imprisoned  in  the  Fleet. 

"  July  9,  1663.  Alexander  Fitton,  for  con- 
trivii^  and  publishing  an  infomous  libel  against 
the  lord  Genard  of  Brandon,  fined  506/.  to  his 
miuesty,  committed  to  the  King's  Bench,  and 
to  find  snreties  for  his  behaviour  during  life. 

«  December  18, 1667.  William  OBurr,  for 
dispersing  scandalous  and  seditioup  printed 
papers  against  the  lord  Gerrard  of  Brandon, 
fined  1,000/.  to  the  king,  to  stand  thrice  in  the 
pillory,  to  be  imprisoned  in  the  Fleet,  and  the 
pi^rs  to  be  burnt 

''March  1,  1676.  Dr.  Cary  was  fined- 
1,000/.  for  refusing  to  discover  his  knowledge 
of  a  libel ;  and  to  te  committed  to  the  Tower 
till  be  pays  the  same. 

«<  March  8, 1688-9.  William  Downing,  for 
printing  a  paper  reflecting  on  the  lord  Grey  of 
Warke,  was  committed  to  the  Gatehouse,  and 
fined  1,000/.  to  the  king. 

^  Jnne  11, 1689.  Fercy's  petition,  claim- 
ing the  earidom  of  Northumberland,  containing 
aevsral  leflectkms,  was  dismissed  the  House ; 
and  ^  said  Ptercy  was  ordered  to  be  brought 
bsifoie  the  four  courts  in  Westminster  Hall, 
uneahng  a  paper  upon  hia  breast,  in  which 
these  wocds  shall  be  written,   'The  False  and 

*  Impqdent  Pretender  to  the  Earidom  of  Nor- 

*  thumberiand.' 

"  April  11,  1690.  Thomas  Garston,  for 
oonntarfeitbff  protections,  to  stand  twice  in  the 

eory,  and  be  committed  to  the  Gatehouse  till 
pays  his  fees. 

'<  Feb.  22, 1695.  The  House  was  mformed, 
That  there  was  a  paper  ddivered  at  the  door, 
^reflectingon  the  House,  bv  Robert  CrosfieM:" 
Whereupon  he  was  caUecT  in,  and  owned  the 
paper ;  hot,  refusing  to  giro  the  House  an  ac- 
coiuit  who  printed  it,  he  waa  ordered  into  ens* 
tody. 

"  March  17, 1697.    A  hbel,  iatitided,  <  Mr. 

*  Bertie's  Cape,  &c.  witb  some  Remarks  on 

*  the  Judgment  given  thenein,'  was  voted  folse, 
BsnliciDua  and  scandalous,  and  ordered  to  be 
boint;  and  a  committee  was  appointed  to  con- 
fldorof  Aci  aaid  fwper.  ' 

««  Mareh  la,  1697.  Report  was  made  ftom 
^oomnitteei,  That  the  prmter  had  oonfossed 
ihal  Mr.  Robert  Bartie,  a  meodwr  of  the  Howe 
nfConBflos,  but  cmplogped  hitt  lo  print  it. 


March  8,  1764. 

The  eari  of  Marchmont.  reported  from  the 
Lords*  committees  i^ipointed  to  search  prece* 
dents,  as  to  what  punishments  have  been  in<f 
flicted,  or  methods  taken  to  vindicate  the  ho« 
nour  of  this  House,  in  cases  of  any  breach  of 
their  lordships'  privilege»  or  contempts  to  the 
House : 

"  That  the  committee  hare  taken.into  consi- 
deration the  matter  to  them  referred,  and  hare 
inspected  the  Journals  in  relation  thereto ;  and 
fino  that  a  long  report  was  made  fipom  a  oem<- 
mittee,  to  this  House,  the  25th  of  Novembery 
17  24,  of  precedents  of  punishments  inflicted,  or 
methods  taken  to  vindicate  the  honour  of  the 
HovBe,  in  cases  of  breaches  of  privilege  or  oon-» 
tempts ;  which  report  being  entered  in  the 
Journal,  the  committee  think  it  unnecessary  to 
do  more  than  to  refer  thereto.  But  they  thiidk 
it  their  duty  to^ofier  to  the  consideration  of  the 
House  the  following  instances,  which  have 
occurred  since  the  nwking  of  ^  sakl  report : 

<«  Feb.  4,  1724.  Matthias  Cater,  for  pro- 
curinff  and  selling  protections  of  the  eari  of 
Sofibflc,  and  for  an  nnlawfiil  combinatien  te 
chaige  certain  persons  fobely,  waa  fined  fO 
nobles,  ordered  to  be  committed  to  Newgnte 
for  three  months,  and  until  he  pay  the  aaii 
fine;  and  to  be  put  twice  in  the  pdbRy,  for  tlie 
space  of  an  hour  each  time,  with  apaper  over 
ms  head,  signifying  his  offences. 

'*  April  SI,  1795.  Thomas  Taoke  an  at- 
toniey,fiMr  a  breech  of  the  eari  of  teaftivd^ 
privifege,  was  ordered  into  the  enatody  of  the 
gentleman  nsher  of  the  Mack  rod. 

<•  Feb.  92,  1726.  Vftm  a  repmstntatiQa 
of  thn  Mack  sod  agaimt  IVmIk  and  •themi  ftv- 
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meriy  oHeMd  into  cwlmly  for  breaches  of  pri- 
vflq^  llicy  wiere  dl  ordered  agun  into  cos- 
tftdj. 

«  Jtti..  «1,  ir«6,  Jaly  4,  If  «r .  The  said 
Tnk^  not  baving'mBde  his  submission,  nor 
fill  his  fees,  was  again  ordered  into  custody. 


has,  from  tiieearliestt  times,  asserted  and  exer- 
dsed  the  power  and  authority  of  summoning^ 
before  thm  any  commoner,  and  of  oompeilin^ 
his  attendance; — and  that  ths power  and  au- 
thority has  erer  extended  as  well  to  the  city  of 
London,   without   exception  on    account   of 


**  Biay  t9j  17S&     The  yeoman  usher  and '  charters  from  the  crown,  or  any  preteilce  oif 


sne  of  the  doorkeepers,  b^u^  examined  con- 
eenuntP  tte  bdianour  of  the  said  Tooke  when 
ftmeriv  in  eostody,  the  House  adjudged  that 
the  said  Tobfce  ahoukl  pay  a  fine  of  500/.  to 
IfceUiiir,  fiyrlnreaeh  of  prxril^pe  and  contempt 
sTtfae  House :  And*  the  sh«ii&  of  London  and 
Middlesex  were  ordered  to  take  him,  and  keep 
him  hk  liewgate  till  he  should  pay  the  said  fine, 
aadthelees  and  diarges  to  the  usher  of  the  black 
nd,  and  other  officers  of  this  House. 

"  R^.  19,  1754.  David  Home,  for  forging 
and  selliiig  pmtections  in  the  name  of  the  ean 
«f  BrRadaHwwe  and  earl  of  Crawfurd,  was  or- 
dered tohe  committed  to  Newgatefor.one  year, 
tad  to  be  put  twice  in  the  pillory  for  the  space 
^  an  boor  each  time,  witn  a  paper  over  his 
head  flgufying  his  ofi^nce. 

**  D&ember  16,  1756.  George  l^ng,  for 
hekof  ooncerned  in  printmg  and  publishing  a 
ipiineiiB  and  foreed  pnnt^  paper,  dispersed 
vid  pahGdy  sola  as  his  majesty's  speech  to 
kolh  Houses  of  P^rliameDt,  was  fined  50/.  and 


to  Neweate  for  six  months^  an^  ^^ege  and  contempts  of  this  House  are,  namely. 


Aflhepay  the  said  fine : 

"'Iprttl,  1757.  l^pon  his  petition,  express- 
ing bii  ahbonreDoe  of  nis  crime,  and  sorrow  for 
Ibe  same,  and  homUy  imploring  fiirgiveness 
and  mercy,  he  was  wvered  to  1^  brought  to 
Ifebar. 

<«' April  4,  1757.  He  was  broucrht  to  the 
Aar  aoeordmgly ;  where  he,  on  his^nees,  re- 
eovizig  a  repimand  firom  the  Speaker,  his 
6k  was  remitted ;  and  he  was  ordered  to  be 
dip  hai  gild  out  of  Newgate,  paying  his  fees." 

BEPOBT  CONCERNING  PRIVU^GE. 

€lb  llie  SOIh  of  AprQ,  1771,  a  Committee 
sf  die  House  of  Commons  which  had  been  **  ap- 
to  examine  into  the  several  foots  and 
Banoes  rdative  to  the  late  obstructions  to 
execution  of  theorders  of  the  House,  * '  made 
in  which,  after  haying  stated  the  evi- 
•f  Ae  focts  and  drcarostaaces  relatiTe  to 
obstmedons,  they  stated  that  they  had 
'to  the  other  part  of  what  was  giren 
in  diarge;  namely,  <*  to  consider  what 
lartber  proceedii^  may  be  requisite  to  en- 
a  due  obedience  to  the  orders  of  the 
;'*  and,  in  order  to  form  their  Juds'- 
apoii  that  matter,  they  have  made  a  dili- 
oeardi  in  the  Jonmab,  to  see  what  tl^ 
of  the  House  have  been  on  similar 
,  or,  if  no  cases  strictly  analogous 
oecar,  at  least  to  deduce,  from  the  ge- 
ractioe  of  the  House,  such  principles  of 
law  as  mi^t  be  applicable  to 
ikit  ptesent  matter  referred  to  theur  consider- 


Aad  m  this  plaee  the  Committee  beg  leave  to 
that  it  flppeuB  to  them  tiiat  this  House 


separate  jurisdiction  (instances  of  which  appear 
in  the  cases  (l)referTed  to  ini  Ae  margin)  as  tp 
every  other  part  of  the  realm. 

And  that  the  House  have  ever  considered^ 
every  branch  of  the  civil  authoritv  of  this  gtN 
veniment  as  bound  (when  required)  to  be  aiding 
and  assisting  to  cairy  into  execution  the  war- 
rants and  o^ers  of  tms  House. 

In  order  to  lay  before  tiie  Hou9e  the  result 
of  theur  enquiry  with  tolerable  brevity,  and  some 
degree  of  method,  the  Committee  hare  reduced 
under  three  general  heads  theobstructions  which 
have  been  given  at  different  times  to  the  orders 
of  the  House,  and  under  each  of  these  heads 
have  ranged  the  different  modes  in  which  these 
breaches  of  orivileges  and  contempts  have  been 
oflered ;  and  then  submit  to  the  consideration 
of  the  House  the  several  methods  of  proceeding 
which  the  House  hath  opposed  to  these  Offenceii, 
the  proofo  of  which  proceeding  appear  by  casds 
reforred  to  in  the  mamn  of  this  R^rt 

The  three  general  Heads  of  breaches  of  pri- 


those  arising  from,  First,  Evasion.  Secondly^ 
Force.    Thirdly,  Colour  of  Law. 

Offences  under  die  First  and  Second  of  these 
heads  have  been  committed — by  the  absconding 
of  the  parties  summoned — by  open  resistance  to 
the  officers  of  the  House — and  by  riots  and  ta-^ 
multS'--by  the  refusal  of  civil  officers  to  assist 
the  Serjeants  or  messengers  of  this  House,  or  to 
release  persons  entitled  to  the  privilege  of  this 
House  when  detained  in  their  custody. 

It  appears  alsoto  your  Committee,  as  well  firona 
searching  the  Journals  of  this  House,  as  firom 
other  aum^tic  evidence,  that,  in  order  to  re- 
medy the  abuses,  and  to  remove  the  obstrnctionp 
above  recited,  this  House  has  proceeded  to  sup- 
port their  privfleges,  and  to  oiforce  the  execH- 

(1)  Ferrers'  Case,  in  Crompton,  fo.  9Sc  10.— 
Stanman,  6E.  6.  1st  vol.  p.  18.— Boswell,  |l^ 
and  S  P.  and  M.1555.— Nov.  120,  Ist  vol.  p. 
44.— C<vbet,  5  and  6  P.  and  Bi.  1557,  Nov.  10,  ^ 
1st  vol.  p.  51.— Six  Servants  of  Sir  H.  Jones* 
10  Feb.  1562, 1st  vol.  p.  05.— Wm.  Jon^  29 
Oct.  8  Eliz.  1566, 1st  vol.  p.  75.— Sir  J.  S|iiney» 
March  £2,  1608,  1st  vol.  p.  169.^Sterlmg, 
1666,  vol.  viii.  p.  335.-4  June  1675,  vol.  ix. 
p.  354,  '*  Tis  not  against  the  King's  dignity 
for  the  House  of  Commons  to  punish,  bv  im- 
prisonment, A  commoner  that  is  guilty  of  vio- 
lating their  privileges,  that  being  according  to 
the  loiown  laws  and  custom  of  parliament,  and 
the  ri^t  of  their  privik^ies,  declared  by  the 
king's  royal  Predecessors  in  foi*mer  parlia- 
ments, and  by  himself  in  this."—!  April  16d7« 
vol.  xi.  p.  765,  John  Salusbnry. — 3  Jan.  1703, 
vol.  xiv.  p.  269,  Tutohin,  How,  and  Brag.— 13T 
May  1731,  toL  xiz.  p.  d6£|  Mist 


)^ 


f  7l  STATETRIAI^S,»2  Charles  IL  1680.— 

tion  of  their  orders,  by  the  following  methods ; 
namely,  ^ 

I.  By  addressinff  the  crown  to  issue  procla- 
mations for  apprehending  those  persons  who 
thus  stood  in  contempt  o^the  House  (2). 

,11.  By  renewiiig  their  orders  again^  such 
persons,  and  committing  them  in  a  suhisequent 
.session  of  parliament  (3). 
\  III.  By  orders  to  mayors,  bailiffs,  and  sheriffs, 
to  assist  the  Seij^ant  or  messenger  for  the  ap- 
prehending of  such  persons ;  or  to  the  Seneaht 
.  of  this  House,  to  call  on  Uie  sheriffs  of  Mid- 
.dlesex,  and  the  sheriffs  of  other  counties,  and' 
all  other  magistrates  and  persons,  for  their  as- 
sistance (4). 

ly.  By  comroi^g,  for  breach  of  privilege 
of  this  House,  those  officers  of  the  peace  who 
have  refused  tlieir  assistance  to  the  Serjeant  of 
this  House  when  so  called  on  (5). 

V.  By  imprisoning  those  who  refused  to  re- 
lease persons  entitled  to  the  privil^e  of  this 
House,  and  by  increasing  the  severity  of  their 
restraist  according  to  the  nature  of  the  offence, 
and  in  consequence  of  the  contumacy  of  the  of- 
fender. (6). 

With  regard  to  the  third  fiead,  namd^, 
breaches  of  privilege,  and  contempts  of  tlus 

(2)  %r  Giles  Mompesson,  38  Feb.  and  3 
March  1620,  vol.  i.  p.  537.— Wmdebankj  Dec. 
10,  1640,  vol.  U.  p.  48.— Sir  Basil  Brook,  April 
«4,  1641,  vol.  ii.  p.  1«7.— Sir  John  Uovd,  &c. 


Jan.  8, 1680,  vol.  ix,  p.  702.— Brent,  ^eb.  22, 

1688,  vol.  X.  p.  32.— Sir  Adam  Blair,  June  15, 

1689,  vol.  X.  p.  182— Standish,  March  12, 1694, 
vol.  xi.  p.  266.— Mackenzie,  vol.  xi.  p.  416.— 
Grascomb,  Nov.  30, 1696,  vol.  xi.  p.  602.— So- 
ranne,  April  11, 1700,  vol.  odii.  p.  321.— Jef- 
freys, Addy,  and  Clifton,  March  25  and  ^^^ 

1701,  vol.  xiii.  p.  427,  436,  437.— Colepepcr 
and  otliers,  March  28,  April  2,  1702^  vol.  xiii. 
p.  826.— Tutching,  &c.  Printers,  Feb.  ;I4, 1703, 
vol.  xiv.  p.  336.— Rioters,  in  SacheverePs  case, 
March  2d,  4th,  and  6th,  1709,  vol.  xvi.  p.  343, 
346.— Rebels,  4  and  6  Feb.  1715,  vol.  xviij.  p. 
368.— WiDdnsoo,  9  June  and  4  July  1721,  vol. 
xix.  p.  585.-->Leveriand,  6  March  1746,  vol. 
XXV.  p.  313 — A.  Murray,  26  Nov.  1751,  vol. 
xxn  p.  309.— Reynolds,  ll,  12,  16,  16,  and 
18th  Feb.  1768,  vol.  xxxi.  p.  603, 606, 610, 612, 
618* 

(3)  Harvey  and  Martin,  22  April  1713, 17th 
vol.  p.  298.— Indefield,  29  Jon.  1725,  20th 
vol.  p.  549.— Phillips  and  Barnes,  22  Jan.  1733 
22(1  val.  p.  210.— A.  Muiray,  as  above.  ' 

(-ORatcliff  14  Nov.  1640,  vo|.  ii.  p.  20.- 
Snr  Basil  Brook,  Jan.  11.  and  25,  1641,  v6l.  ii. 
P'.^^V.r"^®'**  ^^  Thompson,  21  Dec.  1660, 
vol.  vni.  p.  222.  -Dudley,  24  Jan.  1670,  vol. 
IX.  p.  193— Topham,  4  June  1675,  P.  M.  vol. 
U.  p.  353. 

,  (5)  Hastings  and  Crook,  19  May  1675,  vol. 
IX.  p.  341.— Topham,  as  above.— BIythe,  7 
Apnl  1679,  vol,  IX.  p.  587.— Owen,  28  March 

1702,  voL  xiii.  p.  826.     ' 
(6)  Fcrrers-^i-Sir  T.  Shirley  and  Sterlingj  as 


House,  under ookmr and  pietenoeofkw;  hp^^ 
pears  to  your  Committee,  that  the  same  \m% 
been  attempted,  by  discharging  out  of  co^jSk^ 
persons  who  have  been  committed  by  oraer  of 
the  House :  * 

B)^  impleading,  in  the  courts  of  justice,  per- 
sons intitled  to  Uie  privil^^e  of  this  Uoyise,  ia 
the  cases  there  brought  in  question. 

By  prosecutions,  before  the  said  courts,  far 
words  or  actions  spoken  or  done  under  the  pro- 
tection of  this  House. 

By  accusations,  tendinp^  to  call  in  qu^stio^ 
before  the  said  comts,  words  or  actions  so  spokc^ 
or  done,  under  ialse  or  pretended  denominationa 
of  offences,  not  entitled  to  the  privilege  of  this 
House.  • 

It  appeal's  also,  to  your  Committee, in  search* 
ing  the  Journals,  that  in  the  above  fedted  in- 
stances this  House  has  proceeded, 

1st,  By  taking  again  into  custody  pcrsoiip 
discharged  without  order  of  tlie  House  (7). 

2dly,  -By  directing  Mr.  Speaker  tp  writf 
letters  to  the  justices  of  assize,  and  other  judges^ 
to  stay  proceedings  (8). 

Sdly,  By  resohitions  of  this  House,  That  the 
suits  and  actions  commence  apd  carried  on  jui 
these  cases  should  be  discontinued  tod  annulled^ 
and  should  be  deemed  violations  of  the  privi- 
leges of  this  House  (9).  •  .      ^ 

(7)  Pemberton  and  others,  2  June  1675,  v«l 

■    ""    ■  r«  vi 


ix.  p.  351.  Duncomb,  Mii;rch  22,'  1697« 
xii.  p.  174 ;  when  the  House  Resolved,  Thai 
no  person  committed  by  this  House,  can,  during 
the  same  sesaon,  he  dis4)harged,by  ^y  other 
authority  whatsoever.  Charles  DunoQmbe 
having  been  committed  by  ord^r  of  this  JJouae, 
and  afterwards  dischaxged'by  f^he  onler  of  th^ 
House  of  Lords,  without  the  consent  of  lliis 
House ;  it  was  ResoKed^.That  thes^  Charles 
Duncombe  be  taken  into  tlie  custody  of  the 
Serjeant  at  arms  attending  this  House. 

(8)  Strickland,  19  March  1605,  vol.  i.  p., 
287— Potts,  2  Fd).  1606,  vol.  i.  p.  331.— Har- 
rison, 26  and  27  Feb.  1606,  for  stay  of  Trial,  te 
in  other  like  cases  has  been  usual,  vol.  i.  p.  349, 
343.  Sir  R  Gargrav^,  Sir  W.  Kingsw^ 
t^dcm  die  et  loco.  Bond,  Feb.  28,  1606,  vol.  i. 
p.  345.  Hyam,  5  March  1006,  vol.  i.  p.  349.^- 
Powlelt,  5  iVlay  1607,  vol.  i.  p.  369,.  Buflisff* 
ham,  13  May  1607,  vol.  i.  p.  373.  j3owes,  20 
May  1607,  vol.  i.  p.  375.  Johnson,  10  Jane 
1607,  vol.  i.  p.  38 1 .  Stone,  20  June  1607^f  vol. 
i.  p.  386.  Pelbam,  2  May  1610,  vol.  i.  p.  423. 
—Sanders,  V3  and  21  May  1610,  vd.  I  p.  429. 
— <<  General  motiou  about  letters  to  be  written 
to  the  justice!^  of  assize,  referred  to  the  Conu 
mfltee  of  privileges,  report  this  ResolutioD? 
Resolved,  That  the  former  course  of  writing  lei* 
ten  to  the  jiutiocsof  assize,  aepordingto  pc«^ 
cedents ;  and,  if  required,  a  warrant  for  inhilH- 
tion  to  the  party."    3  March  1620,  vol.  i.  p^ 

U37*     Lord  BuOdey,  28  April  169 J,  vol.  x.  n, 

537.  :  ^ 

(9)  Sir  Rbbert  Howard,  17  Feb.  1625,  vri,  u 
p.  820.-.4Sir  William  Wifliams,  f  Feb.  1688;^ 
vol.  X.  p.  21, 146,  and  215.  -HpUia  and^then^ 
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4CIi1t,  'By  oocnmHting  tbose  judges  wlib  have 
fnoBtieA  to  the  trial  of,  or  pronounced  sen- 
mee  upon,  jperBons  entitled  to  the  miTil^^  of 
litt  House,  nr  words  or  actions  spoken  or  done 
voider  the  protection  of  the  piiyilege  of  ^s 
Bduse  (10). 

YoOr  Comnuttee  hare  selected  a  few  cases, 
from  amoii§^  the  many  referred  to  in  the  margin 
if  this  Report,  which,  from  the  nature  of  their 
cMuDstances,  or  the  importance  of  the  doctrine 
which  tfaev  ittuskiite,  or  the  consequences  which 
fh^  prodfoeed,  seemed  to  your  Committee  .fit 
Is  fie  more  fblly  stated  than  the  mare^n  would 
admit ;  and  are  therefore  added  as  an  Appendix. 

Tour  €U>mmittee  beg  leave  to  observe,  that, 
B  die  <fitoent  search  they  have  made  in  the 
Joomaia,  Uiey  have  not  been  able  to  fiqd  an 
instBiioe,  that  any  court  or  magistrate  has  pre- 
somed  to  commit,  during  the  sitting  of  parha- 
BKDt,  an  officer  of  the  House,  for  executing  the 
•rdnvofthe  House. 

TImt  &rther  beg  leave  to  observe,  that  they 
have  Mt  been  able  to  ftnd^  that  there  has  ever 
been  an  instance,  wherein  this  House  has  suf- 
fered any  person,  committed  by  order  of  this 
House,  to  he  discharged,  during  the  same  ses- 
■BO,  by  any  oAer  anthority  whatsoever,  with- 
•vt again  committing  such  person. 

Am  therefore,  with  reganl  to  J.  BMer,  who 
WIS  defivered  Irom  the  custody  of  the  messenger 
by  die  lord  mayor,  Who  for  the  said  offence  is 
Mwonder  the  censure  of  the  House ;  as  it  ap- 
peantoyour  Committee,  that  it  highly  concerns 
Ae  dupRty  and  power  of  the  House,  to  main- 
tHtt  ila  attthoritv  in  this  instance,  by  re-taking 
the  said  J.  Miller ;  The  Committee  recom- 
■cod  to  the  oontideration  t>f  the  House, 

Wbctliei  it  may  not  be  Expedient,  that  the 
Hanae  Aould  <»rder.  That  the  said  J.  Miller  be 
liken  luAo  the  custody  of  the  Serjeant  at  Arms 
ttlendfauf  Ais  House. 

Afldmst  the  Serjeant  at  Arms,  hjs  deputy 
ar  depudes,  be  strictty  enjomed  to  call  upon  &e 
officers  of  the  peace,  ai^  other 
who,  by  the  terms  of  the  Speaker's 
J  are  reqtmed  to  be  aiding  and  assisting 
lahiai  in  the  execution  thereof,  ror  such  assist- 
anee  as  tlie  anud  Seijeant,  his  deputy  or  deputies, 
afaaH  find  necessaiy  to  enable  him  or  them  to 
inio  cnsbNly  the  said  J.  Miller. 

Appendix. 

en  Jurisdiction  of  Courts,  fe.  9«  10. 

**  In  the  34di  of  Henry  8th ,  one  George  Fer- 
ici*,  a  hmgcas  fer  the  town  of  Plymouth,  was 
1  in  liondon,  by  a  process  out  of  the 
-bench,  at  the  suit  of  one  White ;    of 
the  House  being  infermed,  ordered  the 


S  July  164 1,  vol.  ii.  p.  909  and  903.— Jay  and 
Topbun,  4  Jinie  1689,  vol.  x.  p.  64,  910,  213, 
«a^  9«7.— EHbrd,  IS  and  14  A|>ri]  1716,  vol. 
xrii.  -p.  490 ;  and  on  the  16  April  the  clerk  of 
the  peace  was  ordered  to  erase  tbeiiame  at  the 
teUs. 

(10)  Ca^e  of  the  Five  Members,  18  Jan.  1641 , 
•A  i,  p.  997. -^vy  mn^  Topham,  ag  above. 


Serjeant  to  repair  to  the  Compter  in  Bread" 
street,  whither  the  said  Fen-ers  was  carried* 
and  there '  to  demand  the  ddivery  of  tlie  pri- 
soner.   The  serj^t  went  to  the  Compter,  and 
declared  to  the  clerks  there,  vehzx  he  had  in 
commandment ;   but  the  clerks  and  other  offi- 
cers of  the  city,  after  many  high  words,  forcibly 
resisted  the  Serjeant.      Whereupon  ensued  a 
fray,  in  which  the  Serjeant's  man  was  knocked* 
down,  *iand  the'serjeant  was  driven  to  defend 
himself  with  his  mace  of  arms.     During  this 
fray,  the  sheriflb  of  London,  called  Rowland 
Hill  and  H.  Suckley,  came  thither,  to  whom 
the  Serjeant  complained  of  this  injury,  and  re- 
quired of  them  the  delivery  of  the  prisoner  \  but 
they  took  part  with  their  officers,  and  gave  no 
attention  to  his  complaint,  and  contemptuously 
refused  to  deliver  the  prisoner.      The  serjeant 
returned  to  the  House,  and  made  bis  report  of 
the  above  transaction ;  who  thereupon  would 
sit  no  longer  without  their  burgess,  hot  rose  and 
repaired  to  the  upper  Ho|ise,  where  the  whole 
case  was  declared  oy  the  mouth  of  the^eaker,' 
before  the  lord  chanoelloc;,  and  all  the  lords  and 
judges  there  assembled,  who,  judging  the  con- 
tempt to  be  very  great,  referred  the  punishment 
theieof  to  the  order  of  the  House  of  Commons ; 
who,  being  returned  to  their  House,  ordered 
the  Serjeant  to  repair  immediately  to  the  sheriflh 
of  London,  and  to  require  the  delivery  of  the 
prisoner,  without  any  writ  or  wairant,  though 
the  lord  chancellor  offered  to  grant  a  wnt, 
which  the  House  of  Commons  refused,  being 
clearly  of  opinion,  that  all  commands,  and  other 
acts  proceeding  from  their  House,  were  to  be 
done  and  eze<Htted  by  their  serjeant,  without 
writ,  only  by  shew  or  his  mace,  which  was  hit 
warrant. — The  riierifj^,  upon  this  second  de- 
mand, delivered  the  prisoner ;   but  the  serjeant, 
in  pursuance  of  his  orders,  charged  the  said 
sheriffs  to  appear  before  the  House  the  ibUow* 
ing  day,  by  ei^t  of  the  clock  in  the  momingj^ 
and  to  bring  thither  the  cleriu  of  the  Compter, 
and  such  other  of  their  officers  as  were  parties 
to  the  fray. — The  seijeant  had  also  braers  to 
take  into  custody  the  said  White,  who  had  pro- 
cured the  said  arrest,  in  contempt  of  the  privi- 
lege of  pariiament.     The  sherifib,  on  the  next 
day,  with  one  of  the  clerks  of  the  Compter,  who 
was  the  chief  occasion  of  the  fitty,  together  with 
the  said  White,  appeared  before  the  House  ^ 
where  the  Speaker  charging  them  with  their 
contempt  and  misdemeanor  aforesaid,  they  wer^ 
compelled  to  make  immediate  answer,  without 
being  admitted  to  any  counsel,  although  sir  Ro- 
bert Cholmley,  then  recorder  of  liondon,  and 
other  the  counsel  of  the  city  there  present, 
offered  to  speak  in  the  cause,  Wiiich  were  all  put 
to  silence,  and  none  suffered  to  speak  but  the 
parties  themselves :  whereupon,  in  conclusion^ 
the  said  sheriffs  and  White  were  committed  to 
the  Tower  of  London ;  'and  the  said  clerk,  who 
was  the  occasion  of  the  finy,  to  a  place  there 
called  Little  Ease,  and  the  officers  of  London 
call  Taylor,  with  Ibur  other  officers,  who  had 
arrested  Ferrers,  were  committed  to  Newgate. 
•>  The  king,  being  tfiftiraMd  of  this  proved* 


ingr,  oriled  before  bim  the  lord  di«iioeIlor  of 
Eiu^laiid,  ftndthe  judgea*  widi  the  ^Ipeiker, 
andmany  others  of  the  Hoose  of  Commons,  to 
whomheileclai^hiBopmioDtothiseflect:  He 
commended  their  wisdom  in*  mamtainmg  the 
prifilefpes  of  their  Hooae  $  he,  among^  other 
thia^,  further  decbi«d,  That  he  wae  informed 
hf  his  judges,  that  he  at  no  time  stood  so  highly 
in  his  estate  royal,  as  in  the  time  of  parliament, 
wlien  he  as  head,  and  they  as  members,  are 
conjoined  and  knit  together,  into  one  body  poli- 
tic;  so  as  ^vdiatsoever  offence  or  injury,  during 
that  time,  is  offered  to  the  meanest  member  w 
the  House,  is  to  be  jndgped  as  doOe  against  his 
roval  person,  and  the  whole  court  of  parliament ; 
which  prerogatire  of  the  court  is  so  great  (as 
his  leanied  counsel  inform  him)  that  all  acts  and 
processes  coming  out  of  any  other  inferior 
eoiuts,  must  for  Sie  time  cease,  and  girepbioe 
to  the  highest. 

><  Wliereu[ion  sir  Edward  Montagu,  then 
lord  chief  justice,  declared  his  (pinion,  confirm- 
ing by  Aiders  reasons  what  the  king  had  said ; 
which  was  assented  to  by  all  diC'rest,  none 
flfpeaking  to  the  contraiy.'* 

This  case  is  silso  referred  to  by  sir  Robert  At^ 
k^iAS,  in  his  tract  On  the  Power,  Jurisdiction, 
and  Piivikge  of  Parliament,  and  in  Dyer's  Re* 
ports.. 

SKr   Robert  Howard's  -  Case,  February  17, 
1025,  Tol.  ] ,  p.  8f  0. 

«*  Motion  made,  where  sir  Robert  Howard, 
during  privilege  of  parliament,  wss  excommu- 
aicated  for  not  taking  the  oath  ex  officio, 

**  Resolved,  upon  question,  to  refer  this  to 
the  examination  of  a  sdect  committee,  Mr.  Sd- 
4en  and  othos. 

«<  This  committee  to  take  consideration  of  4he 
lestraiut  and  esoommunicatioD  of  sir  Robert 
Bowardy  and  to  make  thenr  fefort  to  the  House 
of  tiieir  proceedings  and  opinioDs  therein,"  p. 
dlSl* 

March  21,  pi  8S9.  <«  Mr.  Seldsn  rop^rts 
from  the  oommittee.  That  sir  Robert  stood  pri- 
Tileged  by  the  House,  when  these  prooeediBp^ 
were  had  against  hun. — ^That  upon  his  appear^ 
«noe  before  the  court,  an  cam  was  tendered 
him,  to  answer  things  ot^jeoted  affainst  him  ; 
lie  answered,  he  was  a  buigess  of  parliament. 
They  ptessinff  him  notwithstanding  to  answer, 
they  at  length  committed  him  close  prisoner  to 
the  Fleet.  Having  laid  two  days,  he  petitioned 
the  lord  keeper  for  a  carpia  cum.  etatia ;  and 
upon  Mr.  Berabow's  certificate  that  he  was  a 
mrliamOBt  man,  the  lord  keeper  enlaiged  him 
ny  the  loth. of  March-— That  day  the  court  of 
high  oOknmisuoo  pressed  him  again  to  answer ; 
lie.claioied  the  pnrilege  of  paniament  again ; 
they  (die  parliament  approaching)  gave  him 
Hme  of  deliberation.  On  the  15th  of  March 
!{»  pariiament  sat  and  ai^ounied.  On  the  17th 
n£  March  they  called  him  ag[am ;  when  he 
hrought  them  the  copy  of  the  indenture  of  re- 
tarn  under  Bembow^B  hand,  and  the  copy  nf 
Ae  Habeas  Corpus  upon  which  he  had  oeen 
JuBranid.   Tteftf  W'hepMr  agtinpnMed  to  an- 

1 


L^ProeeeiiMgt  agamBi  R.  Tl^fwwi  3  [ft 

swer,  and  he  daimiog  privilege  as  beAre,  thcj, 
because  he  shewed  no  record  to  prove  hha  » 
parliament  man,  pronounced  him  Contumax, 
and  excommunicated  him ;  orderiBg  him  fur* 
ther,  he  shoukl,  before  the  19th  of  Mareh,  «!• 
tend  one  of  the  Commtssioners,  and  be  boand 
in  S,000/.  to  appear  the  Wednesday  after^  and 
stand  to  the  oruer  of  thr  court. 

*<  Resolved,  upon  question.  That  sir  Robert 
Howard  ought  to  have  had  privilege  of  parU*-^ 
ment,  nem,  con, 

*«  Sndlv,  Resolved,  upon  question,  That  sir 
Robert  Howard  claimed  his  privilege  of  parfia* 
ment  in  due  manner,  nem.  can** 

**  Resolved,  upon  question.  That  a  day  be 
assigned  to  the  members  of  our  House,  anf 
those  other  which  are  comroonera,  to  answer  m. 
the  House  their  proceedtngs  against  sir  Robeit 
Howard. — ^This  to  be  done  upon  Friday  next, 
nine  o'clock. 

^'  Those  of  our  own  members  to  be  iQade  ac*- 
quainted  with  the  day ;  for  the  other^Dommon- 
era,  a  warrant  shall  issue  under  Mr.  Speakerhis . 
hand,  for  their  i^^pearance  that  day." 

Srd  May,  p.  854.  <'  8ir  John  Hayward 
called  in  about  sir  Robert  Howard's  busineBSy 
and  interrogated  by  Mr.  Speaker,  &c. 

"  Dr.  Pope  called  in,  and  intenogated. 

*^  Mr.  Mottersey,  the  Register,  called  in,  and 
interrogated. 

'*  Upon  question,  all  the  proceedings  in  the 
high  commission  court  asainst  sir  Robert 
Howard,  firom  the  1st  of  Fdmury  S3  Jamesi 
at  which  time  he  ought  to  have  had  his  privi'' 
lege  of  pariiament,  declared  to  be  void,  and 
oii^t  to-be  vacated  and  aniuhilated. 

**  Secondly,  upon  question,  whether  a  letter 
to  be  written,  by  Mr.  Speaker,  to  the  lovd  of 
Canterbuiv  and  the  rest  of  ihe  Lords,  and 
others  of  tne  high  commissioners,  for  antmiiyy 
of  the  said  proceedings  ?  the  House  dtvade£ 
Carried  for  the  negative. 

*'  Upon  Question,  sir  John  Hajrward,  JDr, 
Pope,  and  tne  Regkter,  called  in;  and  the  ef« 
feet  of  the  said  order  deckued  to  them  by  Mr. 
Speaker ;  and  that  the  House  expecteUi  it  to 
be  done,  and  to  hear  by  Monday  next  that  tltis 
be  done;  and  in  the  mean  time,  the  House  will 
respite*  any  resolution  concerning  themselves } 
ana  that  they  attend  the  House  again  en  Men- 
day  morning:  And  the  like  notice  to  be  given 
to  Mr.  Comptroller  and  sir  H.  Mar^,  by  the 
Serjeant :  all  which  was  done  by  Bn*.  Speaker 
accordingly." 

10  June,  p.  869.  '*  Sir  George  More  in«* 
formeth  the  House,  Tliat  he  was  present  at  m 
hi^h  commission  court,  where  seven  bishopa 
present;  and  knoweth,  that  then  all  the  pro* 
ceedings.  against  sir  Robert  Howard,  finsm  the 
Ist  of  Fd>ruaiy,  99  Jac.  were  frustrated  and 
made  void.  And  sir  H.  Martyn  affirmed,  thai 
the  order  of  the  Hoose  there  read  and  aSkiwed  } 
and  all  wdered  to  be  donetiiere  aooeiduigiy* 

«« Tuesday  next»  for  full  satirfwrtoo  to  bn 
given  to  this  Vouse,  of  the  performance  eCthn 
order  oonoeming  sir  Ro.  Howard.^' 

OaJune  15th,  the  pidiaoMBt  was  diMlmA. 


1661, 18  December,  irol.  8»  p.  335.      Case  of 

Sterling. 


"Upoo  iBfyrmaAom  given  to  this  House, 
TVit  aUemaB  Sterling,  one  of  the 

dwn&  of  liBodoD,  being  serred  with  an  order, 
^gned  by  Mr.  Speako-,  to  dschsrge  James 
Lyde,  menial  servant  to  sir  Heoiy  Herbert 
(m  was  amsled  and  imprisoned  in  the  Poul- 
try Compter)  out  of  prison ;  the  said  sheriff 
itfesed  tu  obey  die  said  order,  or  discharge  the 
■idl^de;  hot  nut  the  order  up  in  his  pocket, 
aalsBid,  he  woold  answer  it  to  the  Speaker  in 
Ibe  House. 

<"  Resolved,  That  die  said  sheriff  Sterlings  be 
ferthwiib  this  morning  sent  for,  in  cuirtody  of 
dw  flMJcant  at  arm%  to  diis  House,  to  answer 
his  aaisdeDieaiior  and  breach  of  privily." 

Bee  10.  '^  Resolved,  That  sheriff  Sterling 
be  aHed  10  die  bar  of  this  House;  and  shaJl, 
USB  his  knees,  reedve  the  reprehension  of  Mr. 
Upeakcr,  6r  his  oontempt  and  breach  of  the 
sraersf  this  House ;  and  that  be  be  continued 
in  the  custody  «f  the  sergeant  at  arms,  till  be  do 
Ljde,  servant  to  sir  Heniy  Herbert,  to  be 
out   of  prison,  without  any  foes  or 


»j       STATE  TKIAIiS^  39  Chaitlbs  n.  If sa~P»  Mi^c  «/ Pay^/ffomsvil.        [74* 

was  over-ruled ;   the  then  judees  ruling  the 
Petitioner  to  .pl^  iof  chief,  ana  thereupon  he ' 
pleaded  the  orders  in  bar  to  the  actions ;  not- 
withstanding which  plea  and  orders,  the  tlMa 
judges  gave  judgment  against  him,  &c/' 

6th  July,  p.  209.    **  Colonel  Birch  rqiorfs 
from  the  Committee  of  privileges  and  elec- 
tions, to  wlumi  the  petition  of  J.  Topham  was* 
referred,  &c. 

"  Whcveupon  the  House  Resolved,  That  this 
House  doth  agree  with  the  pommittee,  that  the 
judgment  gi^en  by  the  court  of  King^s-b^ch,  . 
m  fiaster  Term,  34  Car.  S.  Regis,  upon  tha 
plea  of  John  Topham,  at  the  suit  of  John  Jay, 
to  the  jurisdiction  of  that  court ;  and  also  thft 
judgments  given  against  the  said  Mr.  Topham, 
at  the  suit  erf*  Samuel  Verdon,  &c.  are  u)^^^ 
and  a  violation  of  the  pririleffes  of  parliament, 
and  pernicious  to  the  rights  of  parliament 

<*  Ordered,  That  sir  Francis  Pemberton,  sir 
Thomas  Jones,  and  rir  Francis  Wy  thens,  do  at* 
tend  this  Houses  on  Wednesday  morning 
next" 

19  July,  p.  997.  «<  Sir  Francis  Pemberton 
and  sir  Thomas  Jones  attending,  were  called 
in ;  and  having  been  heard  in  their  defence, 
were  committeid  to  the  Serjeant  at  Arms,  for 
dieir  breadi  of  die  privileges  of  this  House,  by 
^vinff  judgment  to  over-rule  the  plea  to  die 
jurisdicdon  of  the  court  of  King's-bench,  in 
the  case  between  Jay  and  Topham.*' 

The  Case-  of  sir  William  WiUiams ;  against 
whom,  after  the  diisoludon  of  the  pariiament 
held  at  Oxford,  an  information  was  brought,  by' 
the  Attorney  General,  in  the  King's-bencb,  m 
Trin.  Term,  36  Car.  %,  for  a  mndemeanor 
for  having  printed  the  information  against  Tho-» 
mas  Daiverfield,  which  he  had  ordered  to  be 
nrinted,  when  he  was  Speaker,  by  order  of  the 
House.  Judgment  pa«ed  against  him  on  this, 
information  in  the  second  year  of  king  James 
the  Second.  This  proceeding  the  Convention- 
Parliament  deemed  so  great  a  grievance,  an4 
so  high  an  infringement  of  the  rights  of  parlia-« 
ment,  that  it  appears  to  your  committee  to  be 
the  principrt^  if  not  the  sole,  object  of  the  first 
part  of  the  eighth  head  of  the  means  used  by 
king  James  to  subvert  the  laws  and  liberties  of 
this  kingdom  as  set  forth  in  the  declaration  of 
the  two  Houses;  which  will  appear  evident 
from  die  account  given  m  the  journal,  8th  F'eb. 
1688j  of  the  forming  of  that  declaration,  the 
eighth  head  of  which  was  at  first  conceived  in 
these  words  ;  viz.  <<  By  causing  informationa 
to  be  brought  and  prosecuted  in  die  court  ef 
KJng's-bench,  for  matters  and  causes  cog« 
nizable  only  in  parliament ;  and  by  divers  other 
arbitrary  and  illegal  courses." 

11  February  1688.  *<  To  this  ardde  the 
Lords  disagreed ;  and  mfe  for  a  reason,  be- 
cause diey  do  not  ful^  apprehend  what  ia 
meant  by  it,  nor  what  instances  there  have  been 
of  it ;  which  therefore  they  desire  may  be  ex- 
pkiined,  if  die  House  ahpu  diink  fit  to  inrisl' 
further  on  it" 


aheriff  being  called  in,  and  kneeling  at 
the-har,  Mr.  Speaker  gave  him  a  grave  repe- 
aad  told  him.  That  some  sheriffs  of 
for  a  less  offence,  had  been  sent  to  die 
but,  in  regard  of  his  loyal  afiections  to 
:,  die  House  was  pleased  to  r^nit  his 
open  the  enlargement  of  the  prisoner : 
he  should  remain  in  die  Serjeant's  cus- 
tidy  until  the  prisoner  was  released,  as  aforcr 

4  Jme,  1675,  jp.  m.  vol.  9,  p.  353.     «  Or- 
daed.  That  Mr.  opeaker  do  issue  out  a  warrant 
Is  Joha  Topham,  esquire,  segeant  at  arms  now 
tnia  House,  to  authorize  and  require 
person  or  persons  shall  attempt 
to  arrest,  imprison,  or  detain,  him 
'       'm-  office,  or  from  bis  attend- 
this  House,  to  apprehend  such  per- 
,^  bra^  them  in  custody  to  answer  dieir 
of  prifSege ;  and  to  reouire  and  autho- 
to  be  aiding  ana  assisting  to  him 


ff» 


4di Jimmy  1689, vnl.  10, p.  164.  ''A Petition 

af  Jahtt  l^spham,  esquire,  was  read ;   setdng 

forth.  That  he,  betng  a  Serjeant  at  arms,  and 

dbe  House,  in  the  year  1679  and  1680, 

renl  orders  were  made  and  directed  to 

r,  for  the  takmg  into  fais  custody 

penoDS  of  sir  Chiles  Neal,  &c.  &c. 

for  several  misdemeanors  by  diem 

in  breach  of  the  privikge  of  the 

;  and  after  tfaatthe  Commons  were  dis- 

the  aaid  persons,  |>eine  resolved  to  ruin 

the  Fetidooer,  did,  in  Ifilary  Term  die  33rd  or 

9itb  af  kiw  Charies        ,  sue  the  Petitioner  in 

the  Uag'a^eoch,  in  several  actions  of  trespass, 

hittary,  wnd  folae  inmtisonm^it,  for  taking  and 

drtaiang  them  as  aloresaid :  To  which  actions 

Ike  Petitioner  pleaded  to  tiie  jurisdiction  of  die 

<wnik.jMdaer<ral<irdeis;  bat  such  hi»  plea 


^13  Februanr  1688.    '<  The  House  disagrea 
wididie  Low  m  thobr  ameudBifwt  in  learing 
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out  the  eighth  article.  But  in  respect  of  the 
liberty  given  by  the  Lords  iu  expmiiiiiig  that 
matter: 

**  Resolved,  That  the  words  do  stand  in  this 
nUtoner: — By  prosecutions  in  the  court  of 
King's-bench  for  matters  and  causes  cognizable 
only  in  parliament,  and  by  divers  other  arbi- 
trary «hd  illegal  courses." 

By  which  amendment,  your  committee  ob- 
serves, that  the  House  adapted  the  artide'more 
oorrectljT  to  the  case  they  bad  in  view ;  tor  the 
inibrmatiou  was  filed  m  king  Charies  the  se- 
cond's time ;  but  the  prosecution  was  carried 
on,  and  judgment  obtained,  in  the  second  year 
ef  king  James. 

That  the  meaning  of  the  House  should  be 
made  more  evident  to  the  Lords ;  tlie  House 
ordered,  ''  That  sir  William  Williams  be  added 
to  the  managers  of  the  conference  ;*'  and  sir 
WiUiam  Williams  the  same  day  reports  the 
conference  with  the  Lords :  and  '*  That  their 
lordships  had  adopted  the  article  in  the  words 
as  amended  by  the  Commons."  And  corre- 
sponding to  this  article  of  grievance  is  the  as- 
sertion of  the  right  of  the  subject,  in  the  ninth 
article  of  the  declaratory  part  of  the  bill  of 
Rights :  viz.  '^  That  the  freedom  and  debat«« 
or  proceedings  in  parliament  ought  not  to  be 
impeached  or  questioned  in  any  court  or  place 
out  of  parliament.'* 

TV>  which  may  be  added,  the  latter  part  of 
the  Sixth  Resolution  of  the  Exceptions  to  be 
made  in  the  bill  of  Indemnity,  Journal,  v(»l.  10, 
p.  146,  wherein,  after  reciting  the  surrender  of 
charters,  and  the  violating  the  rights  and  free- 
doms of  elections,  &c.  it  proceeds  in  these 
words  :  <*  And  the  questioning  the  prooeecd- 
ings  of  parliament,  out  of  parliament,  by  de- 
clarations^ informations,  or  otucrwisc,  are  crimes 
for  which  some  persons  may  be  justly  excepted 
out  of  the  bill  orlndeinnity.** 

On  the  11th  of  June  1689,  p.  llf.  *♦  The 
House  ordered,  That  the  records  of  tlic  court 
of  King's-bench,  relating  to  the  proceedings 
against  William  Willianis,  esq.  now  sir  Wil- 
liam Williams,  knight  and  baronet,  late  Speaker 
of  this  House,  be  brought  into  this  House,  by 
the  Custos  Bvevium  of  the  said  court^on  Thurs- 
day rooming  next" 

On  the  12th  of  July;  p.  2 15.  "  The  record, 
was  read ;  and  the  House  thereupon  Resolved, 
That  the  judgment  given  in  the  court  of  Kinfi;>'s- 
bench,  m  Easter  Term,  S  Jac.  2,  agamst 
William  Williams,  esq.  Speaker  of  the  House 
of  Commons,  in  the  parliament  held  at  West- 
minster, 25  October  32  Car.  2,  for  matters 
done  by  order  of  the  House  of  Commons,  and 
as  Speaker  thereof,  is  an  illegal  judgment,  and 
against  the  freedom  of  parlitunent. 

'*  Resolved,  That  a  bill  be  brought  in,  to  re- 
verse the  said  judgment.'* 

This  bill  was  twice  read ;  but  went  no  fur- 
ther in  (hat  session. 

•  1691,  28  April,  vol.  10,  p.  537.  "  A  com- 
plaint being  made  to  the  House,  That  Sam. 
Hughes  and  WiUiam  Pbilipps,  esquires,  J?alter 
Tbomborougfa,  sa  attorney  at  bw,  and 


Meare,  had,  by  a  prosecutioQ  at  law,  in  the  last ' 
great  session  for  the  county  of  Pembroke,  en- 
deavoured to  turn  Richard  viMount  Bulkeley 
of  th6  kingdom  of  Ir^an^,  a  member  of  tbtf 
House,  out  of  the  possession  of  part  of  his' 
estate; 

'<  Ordered,   That   it   be   refenred   to  Bfr. 
Speaker,  &c. 

'<  Ordered,  That  Mr.  Speaker  do  write  a 
letter  to  the  prothonotary  tnat  he  do  not  male' 
out,  and  to  the  sheriff  of  the  county  of  Pern-' 
broke  that  he  do  not  execute,  any  wnt,  whereby 
the  lord  Bulkeley's  possession  may  be  dis» 
turbed,  until  Mr.  Speaker  shall  have  examined^ 
and  reported  the  matter  to  the  House,  and  diw 
House  take  further  order  therein. "    . 

1716,  April  14, 15, 16,  vol.  18,  p.  420.  <«  Tha 
House  being  acouainted  that  Jonathan  Elfbfd, 
esq.  a  mem^  of^  this  House,  has  been  sum- 
moned, by  John  Metcalf  and  Alexander  Ward, 
esquires,  two  j  ustices  of  the  peace  for  the  couBty 
of  Middlesex,  to  appear  befwe  them,  to  take  the 
oaths  appointed  by  the  late  act  of  parliament ; 
which  summons  was  delivered  in  at  the  (tek's 
table,  and  read : 

'*  Ordered,  That  John  Metcalf  and  Alex- 
ander Wai'd,  esquires,  do  attend  this  House  to- 
morrow morning." 

April  14.  **  Were  called  in:  They  ackdaw- 
leged  they  did  issue  a  warrant  for  Mr.  Elfixd 
to  come  and  take  the  oaths ;  but  that  they  did 
not  know  he  was  a  member  of  the  House,  un- 
til they  had  made  a  return  into  the  quarter  ses* 
sions. 

''  Ordered,  That  the  derk  of  the  peace  for 
the  county  of  Middlesex  do  attend,  upon  Mon- 
day mommg  next,  with  the  return,  &c. 

April  16.  <<  Ordered,  nem.  con.  That  the 
deputy  clerk  of  the  peacQ  for  the  county  of 
Middlesex  be  called  in,  and,  at  the  table,  erase 
the  name  of  Jonathan  £lfbrd,  esq.  a  memba  of 
tliis  House,  out  of  the  return  made  ~by  John  Met- 
calf and  Alexander  Ward,  esquires,  two  of  the 
justices  of  the  peace  for  the  said  county,  of 
such  persons  as  nave  been  summoned  by  tlMm 
to  take  the  oaths,  and  who  have  neglected  and 
refused  so  to  do. 

'*  And  Mr.  Hardesty  was  called  in ;  and,  at 
the  table,  ei*ased  out  the  name  of  Jonathan  El'' 
ford  accordingly." 
'  14  Nov.  1640,  9  vol.  p.  39.  "Ordered* 
That  a  warrant  shall  issue,  under  Mr.  Speaker'* 
hand,  to  aII  mayors,  justices,of  peace,  bailifft, 
sheriffs,  constanles,  and  other  nis  nu^iesty's 
officers  of  this  kingdom,  requiring  them  to  be 
assistant  to  the  bearer  or  bearers  of  the  warrant 
of  this  House,  for  the  blunging  in  safe  custody* 
sir  O.  Radcliffe  to  this  House^p  the  Letter  and 
more  effectual  execution  of  his  or  their 


warrant."  - 

January  11th  164 U  vol.  3,  p.  371.  "w^ 
dered.  That,  in  the  execution  of  the  wanrwatot 
this  House  for  the  apprehending  of  sir  Bj^M 
Brooke,  the  Serjeant  at  Anus  attendii^  this 
House,  his  deputy  or  deputies,  do  require  tna 
assistance  of  all  sherifis,  justices  of  peiiee,  c«ta^ 
stable^  and  other  offiws,  for  the  W'nkmunf 
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91  December  1660,  toI.  8,  p.  9S9.    ^  This 

nve  iMrmg'  iorraeriy  iasaed  an  order  for  ^e 
fi^yeutal  Anns,  &c.  to  send  for  in  costo^y 
Wiffiam  Nabbs  and  Mr.  Maurice  Tompaon, 
iH'TMilaftiBg' tlie'^riTileg«  of  thlft  House,  in  the 
«Me  of  sir  Francis  Lawley ;  and  being  infbrm- 
«d  that  the  aaidNabbs  withdraws  himself;  and 
Ifatt  the  ae^jeant's  dqiuties,  who  had  in  charge 
lbs  wamat  na  to  Mr.  Tompson,  were  denied 
adiHittanrn'  to  faim ;  and  that  slating  and  con- 
tOBptnoua  wocds  were  giren  touching  the  war- 
HMt;  the  said  deputies  were  called  in  to  the 
btf  oC  this  House,  and  examined ;  viz.  Walter 
Cvtia  and  Simon  l^wen. 

'*  RaoiTed,  lliat  Mr.  Maurice  Tompson  be 
sepi  fisr,  in  ciMtody,  as  a  delinquent ;  and  that 
Ikie  Se^eant  at  Arms  be  empowered  to  break 
opeo  Mr.  Tompson's  house  in  case  of  resist- 
«ioe,  and  &lao  to  bring  in  custody  atl-such  as 
^all  make  oppOHition  Aerein ;  and  he  is  to  call 
to  his  ■aaitimcf  die  Sheriff  of  Middlesex,  and 
all  sifaer  officers  as  he  shall  see  cause,  who 
^rejequiredte  M«i*tbim  accordingly." 

Janoary  34,  1670,  vol.  9,  p.  193.  ''  Infor- 
natioa  bang  giren  of  a  yery  high  contempt 
m4  mixfeniii^r  oemmittrd  a^un^  the  HmZ, 
ky  isiiulting  and  beating  George  Dudley,  de> 
ftttf  to  the  Senmit  at  Arms,  and  rescuing  out 
cC  his  custody  Thomas  Parsons,  &c. 

^  Which  misdemeanor  and  rescue,  the  said 
Dadfey  did  testify,,  was  conunitted  by  Mr. 
Mb  Cox,  undersneriff  of  the  county  of  Glou- 
earter,  and  his  bailiff  and  ethers. 

**  RcBolred,  That  the  Serjeant  at  Arms  at- 
tendmg  tins  House,  or  sndi  deputy  or  deputies 
aa  he  shall  appoint,  do  apprehend  and  take  into 
custody  Mr.  John  Cox,  under  sheriff  of  the 
CBOB^  of  Glostcesler,  WiUiam  Porder,  &c.  Sue. 

**  And  the  high  sheriff  of  the  county  of 
Gbucester,  and  other  officers  concerned,  are  to 
be  gMiuired,  by  warrant  from  Mr.  Speaker,  to 
be  admcr  and  assisting  in  the  execution  of  such 


Vide  alao-^Topham,  as  before,  Jime  4, 1675. 

96  Febraarj  1701,  ?ol.  13,  p.  767.     *<  Re- 

ashned,   Tliat  to  assert,  the  House  of  Com- 

have  no  power  of  commitment,  but  of 

own  oaenabets,  tends  to  the  subyersion  of 

of  the  House  of  Commons." 


\Rcporis  from   Commiiteei  of  the  House 
of  Commons,  vol,  S,  p.  6.] 

Th^  Coaunittee  consisted  of  the  following 


The  right  bon.  Welbore  Ellis;  Mr.  Solicitor 
fieaera^  (Alexander  Wedderbunie,  afterwards 
«■!  of  Jioaaiyn  and  successiYely  J^ord  Chief 
Jaaiu;  of  tike  Court  of  Common  Pleas  and 
Lad  CbaaceUor) ;  Mr.  Attorn^  General,  (Ed- 
••id ThorioWy  aHenrards  loru.Thurlow  and 
iiRd  Chaneellar) ;  Jeremiah  Dyson,  esq.; 
l«e  Poller,  eaa- ;  The  right  hon.  sir  Gilbert 
ttrt,  fart.;^r  H«iryHi^hton,  hart. :  Sir 
in^  BBgQt,  beat;    ^^®  ^^  b<»-  Hans 


Stanley;  Sir Thoinas Clayering,  bart. ;  Ro* 
bert  Henley  Ongley,  esq. ;  Thomas  De  Grey, 
esq. ;  The  right  hon.  lord  John  Cavendish  ^ 
The  right  hou. lord  Greorge  Sackville  Germain  ; 
The  hon.  John  Yorke ;  The  hon  Chariot 
Marsbam ;  The  Lord  Advocate  of  Scotland; 
Doctor  WiUiam  fiurrell;  John  BuUer,  of  £xe<> 
ter,  esq. ;  Sir  Roger  Newdigate,  bart. ;  Fre- 
derick Montagu,  eso. 

This  report  is  said  to  hare  been  prepared  by 
the  Attorney  General  and  Holicitor  General. 

Thus  it  apijei^v  that  there  are  abundance  of 
precedents  of  punishment  by  the  House  of 
Commons  for  breach  of  privilege,  and  accord* 
ingly  lord  Hale  f^ee  1  Hargrave,  Juridical  Ar* 
guments  and  Collections,  p.  7.). says,  "  surely 
the  rig^t  of  criminal  pumshment  ot  breaches'of 
privilege  of  the  members  of  the  House  of  Con^ 
mons  by  long  and  ancient  usage  belongs  to  ^hft 
'House  of  Commons,  but  not  to  give  damages.*^ 

Precedents   should  not  by   any  m^pna  be 
slighted.     On  the  contrary  in  the  law  of  £ngu 
land  they  are,  contemplated  with  very  great 
respect,  or  as  Mr.  Justice  iilackstone  (i  Comm. 
7 1.)  expresses  it,  *<  the  decisions  of  courts  are 
held  in  the  highest  regard ;"  and  this  chiefly  aa 
being  evidence  of  what  the  law  is ;  but  parthf 
also,  as  it  seems,  for  the  preservation  ofiim* 
tormity  and  prevention  of  uncertainty,  car,  ac- 
cording to  his  phrase,  "  to  keep  the  scale  of  jimi« 
tice  even  and  steady,  and  not  liable  to  waver 
with  every  new  judges  opinion."     ( 1 .  Comm.. 
69.)  But  this  regard  and  respect  for  preoedeatft 
is  not  unlimited,  tor,  as  the  same  learned  com- 
mentator instructs  us,  (vol.  l.p.  71.)  ^'thebiw 
and  the  opinion  of  the  judge  are  not  always 
convertiUe  terms,  or  one  and  the  same  things 
since  it  sometimes  may  happen  that  the  ju^a 
may  mistake  the  law.*'^  In  truth,  aa  bishop  Bur« 
net  told  6»  William  Jones  (See  vol.  6.  p.  1491 
of  this  CoflectioD)  '•*•  a  precedent  against  reasoa 
may  signify  no  more  but  that  the  like  injustice 
has  been  done  before."  Acowdingly  the  ei€d« 
lent  Chief  Justice  Vaughan  said  in  the  Caaa 
concerning   *'  Process  out  of  the  Courts  at 
Westminster  into  \Vides,"  (Vaugh.  lUp.  419.) 
'<  Precedents  are  useful  to  decide  questional 
but  in  such  cases  as  depend  upon  fundamental 
principles  from  which  demonstrations  may  ba 
drawn,  millions  of  precedents  are  tone  purpose.*^ 
See  too,  upon  the  invalidity  of  the  longest  and 
most  uniform  succession  ot  precedents,  in  con- 
tradiciion  to  the  plain  unambiguous  words  of 
a  statute,  or  in  departure  from  them,  whether 
by  construction  or  otherwise,  the  powerful  ob- 
servations of  Mr.  Erskine  at  the  Trial  of  Joha 
Home  Tooke,  (a.  d.  1794,  ifi/ra),  which  ob^ 
servations  were  recognised  and  reasserted  by  his 
lordship  in  the  House  of  Lords  on  the  7th  of  May 
in  the  ^r^ent  year  1810  [See  Cobb.  Pari.  Deb. 

vol.  XVI.] 

That  zealous,  eloouent,  and  potent  fiiend  of 
establishments,  Mr.  Burke,  has,  indeed,  in  hif 
anxiety  to  preserve  the  hhtie  of  ouredmirable 
constitution,  by  the  removal  of  whatever  ja 
likely  to  impair  or  indanger  ill  ibundationili 
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The  Cbm  of  Trewynniaid  hw  bete  iini6b 
nodoed  in  the  late  discaanonfl  caocenaag  pA- 
Tilege  of .paiitunent.  It  is  girvn  as  tbilows  by 
Mr.  Baron  Maseres  in  his  *'  CoUectioii  of  Cases 
and  Records  oonoeming  Pri?ilege  of  Farlia- 
menty"  p.  53. 

Trewtnnurd's  Case.  Easter,  36  and  37  Hen. 
8,  A.  D.  1544,  in  B.  R.  Vide  Dyer,  fol 
59,  b.  ..   : 


s|ioken  of  preoisdentA  with  yery  little 
lenee.  After  introducing' to  the  contempt  of 
his  heaiers,  those  'who  <*  are  proud  of 'the  an- 
Ikiquity  of  &eir  House,  and  defend  their  er- 
xors  as  if  they  were  defending  their  inheritance, 
sfraid  of  derocatinif  from  their  nobility,  and 
careifiiUy  ayoimng  a .  sort  of  blot  in  their  sont- 
4;h«son,  which  they  think  would  degrade  them 
ibr  erer ;"  he  proceeds,.  ^'  It  was  thus  that 
|he  unfortunate  Chailes  the  first  defended  him- 
self on  the  practice  of  the  Stuarts''  [I  conjee^ 
tare  he  meant  the  Stuart]  '*who  went  before 
jbim,  and  of  all  the  Tudois.  His  partisans 
jnigfat  hare  gone  to  the  Pbnlagenets.  They 
might  hare  round  bad  examples  enough  bota 
abroad  and  «t  home,  that  could  have  shewn  an 
iUiMlrious  descent.  But  there  is  a  time,  when 
')^«n  will  not  suffer  bad  things,  because  their 
nacestors  hare  suffered  worse.  Tliere  is  a  time 
whan  the  hoary  hesd  of  iuTeterate  abuse  will 
tteither  dsaw  rerereooe  nor  obtain  protection.'* 
Speechin  the  House  of  Commons,  Feb.  ilth 

And  it  must  be  Admitted  diat  when  conside- 
lation  is  had  of  the  fiability  of  the  powerful  to 
«onfennd  power  with  right  *  (a  topic  the  theory 
4if  which  perradesthe  oompositionB  of  moral- 
ists of  erery  age,  and  oi  erery  description, 
postal  orators,  philosophers ;  and  the  practice 
of  which  is  proobumed  m  almost  ereiy  page 
ef  history)  it  may  perhaps  be  not  unreasonaUe 
te  entertain  the  opinion  tnat  precedents  of  acts 
of  power  exertised  by  individuals  or  bodies  of 
mien,  possessing  or  supposed  to  possess  suffi- 
cient strMgth,  phyncal  or  moral,  to  enforce 
.|ihft -exercise  of  such  acts  of  power,  are  not  of 
ctpal  validity  with  precedents  of  other  kinds, 
ns  evidence  of  rigfht.  This  opinion  will  derire 
muoh  support  from  many  parts  of  this  Collec- 
tion. Seethe  early  State  Trials  as  referred  to 
by^Fostcff  S84,  the  greet  Case  of  Impositions 
jpithis  Collectton^  vol.  2,  p.  37,  and  Mr.  Har- 
grave's  admirable  Introduction  to  that  Case ;  the 
History  cfthe  Proceedings  out  of  which  arose 
|be  Petition  of  Rifht ;  and  the  History  of  the 
JProceeduigs  out  cw  which  arose  the  Revolution 
in  ihe  year  1688.  See  also  the  Case  of  Penn 
^d  Mead,  vd.  6.  p.  9-21,  and  the  notes  thereto ; 
and  Chief  Justice  Vaughan's  argument  in 
lkisheU*8  Case,  vol.  6,  p.  999  of  tiiis  Collection. 
See  too  the  paiticulars  of  lord  Loughborough's 
Mtempt  at  the  Summer  Assizes  1789  to  ex- 
,  act  a  fine  of  five  hundred  pounds  upon  the 
county  of  Essex^  for  defects  m  thdr  jail ;  as  to 
which  attempt  the  diflerence  is  to  be  noted  be- 
tween fines  imposed  upon  counties  by  a  judge, 
and  amercements  upon  counties  assessed  by  a 
jury  of  the  body  of  tne  county.  The  law  reut- 
jng  tp  Uiis  last  Caa^  has  been  very  pofoundly, 
investigated  by  Mr.  Hatgrave,  and  it  is  to  fa!e 
hoped  that  he  will  make  puUic  tlie  result  of  his 
valuable  lucul>rations  on  the  subject. 

*  <'  Judges,"  says  lord  Hale,  (Jurisdiction  of 
Lords  House  or  Parliament,  p.  93.)  **  commonly 
chuse  r^er  to  amplify,  if  it  may  be,  than  to 
abridge  their  own  jurisdiction." 


*^  In  the  King's^bench  the  case  was  this. 
One  William  Irprynniard  was  imprisoned 
upon  a  writ  of  Exigent  that  issued  upon  a  Ca^ 
pias  ad  Satisfedendum  at  the  suit  of  one 
Skewis  I  and  he  being  thereupon  taken  in  exe*> 
cution,  a  writ  of  the  privilege  of  parliament  is- 
sued to  Robert  Chamond,  at  that  time  sheriff 
of  the  county  of  Cornwall,  reciting  that  Tfe- 

Srnniard  was  a  burgess  of  parliament,  and 
ewise  reciting  the  custom  of  privilege  of  par- 
liament. The  sheriff  in  obedience  to  this  writ, 
during  the  last  session  of  the  hist  parliament 
hel4  in  the  S5th  year  of  the  king  tmU  now  is, 
let  Trewynniard  go  at  laige.  Hereupon  the 
executors  of  Skewis  bring  an  action  of  debt 
against  the  said  Chamond;  and  they  demurred 
in  law  upon  this  matter. 

'*  In  this  case  there  are  three  things  to  be 
considered:  , 

<*  1st.  Whether  tiie  privilege  of  pariiameat 
lay  in  this  case  for  a  burgess  of  the  parliament 
arrested  upon  a  writ  of  execution. 

<«  2ndly.  Supposing  the  privile^  hy  in  this 
case,  whether  the  party,  upon  his  beinff  en* 
larged  in  consequence  of  it,  shall  by  such  en- 
largement be  absolutely  discharged  from  all 
execution  to  be  had  against  him  by  the  other 
party  at  any  time  hereafter,  or  only  during  the 
time  of  parliament. 

**  Srdty .  Whether,  if  privilege  should  be  held 
not  to  lie  at  all  in  this  case,  the  having  acted  in 
obedience  to  this  writ,  as  the  lung's  warrant  to 
him  proceeding  from  the  parliament,  shall  not 
be  a  sumcient  excuse  for  ttie  sheriff's  conduct, 
and  discharge  him  firom  bdng  answerable  to  the 
plaintiff  for  the  debt. 

*^  With  respect  to  the  first  point,  it  seemeth 
that  privilege  is  to  be  allowed  in  tins  case.  For 
the  proof  of  this  it  is  necessary  to  consider  the 
estate  of  parliament,  which  consists  of  three 
parts,  namely,  the  king  as  the  chief  head,  tiie 
lords  chief  and  principal  membem  of  the  body, 
and  the  commons,  to  wit,  the  knights,  dtizens. 
and  burgesses,  as  the  inferior  members ;  and  all 
together  constitute  the  body  of  the  parliament. 
It  is  also  proper  to  consider  the  elections  of 
these  members,  with  what  care  and  solemnity 
they  are  elected,  the  manner  of  perfomDong' 
which  elections  appears  in  the  statutes  maoe 
concerning  them.  And  when  ^y  are  chosen 
and  returned  to  parliament,  it  is  ondenrtood  by 
all  men  they  are  the  wisest  and  moat  discreet 
men  in  the  kingdom,  and  the  fittest  to  debate 
upon  the  good  of  the  commonwealth ;  and  ac- 
cordingly the  writ  of  summons  to  parlbuneiit 
directs  that  they  be  chosen  *  de  gravioribus  et 
'  discretiorihus  viriS|'  6cc.    And  after  th^  av9 
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lord  might  haTe  seized  ujwn  him  aiftem  ards : 
by  the  fame  reason,  &c.  And  there  is  a  diflfei'- 
ance  to  be  made  where  the  body  of  a  man  that 
is  in  execution  Is  set  at  hu^  by'the  anthority  of 
the  law,  and  where  it  is  done  without  authority 
by  the  sheriff's  own  will  and  boldness :  for  tiie 
law  win  save  all  rights ;  as  in  the  cases  of  ?i]- 
lains  above-melitioned,  they  are  by  the  law  pri- 
Tileged « pro  tfemnore ;'  but  if  the  lord  himself  in- 
iranchises  them  by  manumission  in<ieed  or  law 
for  an  horn-,  this  mfranchisement  is  good  for 
e?er,  <  fitvornm  libertatis.'  Also  the  law  by  a 
particular  statute  directs  that  *  cestuy  a  one  use* 
inay  enter  and  make  a  feofiment,  and  this  shall 
bind  his  ieoffees ;  yet  if  a  '  cestuy  a  que  in  use' 
taO  makes  a  feoffment,  this  is  no  discontinuance. 
Also  the  law  directs  that,  if  a  bishop  prasents  to 
a  benefice  by  lapse  upon  default  ot  the  riffht 
patron,  yet  his  nresentation,  which  is'madeby 
authority  of  the  law,  shall  not  pi-dudicetiie  right 
patrons.  For  tjiese  reasons  in  the  pi^sent  case 
this  enlaigement  by  writ  is  only  a  privilege  of 
the  burgess  « pro  tempore,'  and  not  a  discharge 
« m  perpetuum  ;*  as  in  the  case  mentioned  above 
that  happened  in  6  Edw.  4.  the  execution  of  the 
party  to  have  the  body  in  prison  was  suspended 
'  pro  tempore'  until  tne  king  had  pardoned  him 
the  felory,  but  afterwards  is  revived,  *  prout  ad- 
Mudicatur  ibidem,*  by  which  it  seemeth,  &c.  It 
therefore  follows  that  no  action  is  given  against: 
the  sheriff  for  the  escape,  unless  in  respect  that 
the  principal  debtor  is  discharged,  there  being 
no  reason  that  the  plaintiff  should  be  twice  sa- 
tisfied for  the  samo  debt,  for  which,  <Scc. 

And  as  to  the  thii-d  i)<;nt,  it  seemeth  that  the 
sheriff  is  not  answerable :  For  if  no  de^ult,  or 
laches,  can  be  ascribed  to  the  sheriff,  th^re  oblh 
be  no  reason  to  charge  him  with  the  debt ;  and 
there  seems  to  have  been  no  default  in  him. 
For  the  office  of  sheriff  consists  chiefly  in  the 
execution  and  serving  of  writs  and  processes  of 
the  law  :  And  to  penorm  these  he  is  the  im- 
mediate officer,  and  he  is  sworn  that  he  will 
perform  them.  And  for  this  reason  he  is  bound 
py  his  office  and  oath  to  make  a  just  return. 
And  the'law  supposes  him  to  be  a  lay  person^ 
and  not  to  have  knowledge  of  the  science  of 
the  law  ;  and  he  b  therefore  unable  to  argue  ot 
dispute  whether  any  writ  that  he  receives  oom«i 
to  him  with  or  without  sufficient  authority : 
andupon  this  ground,  if  a  capias  oomeatohim 
without  any  original  writ,  and  he  serves  it,  he 
will  be  excused  for  so  doing  in  an  action  of 
false  imprisonment.  The  law  is  the  same-  if 
a  capias  or  an  exigent  comes  to  the  sheriff 
against  a  duke  or  an  earl,  against  whom  it 
does  notice.  And,  to  prove  that  the  sheriff  is 
not  bound  to  to  take  notice  of  the  law.  the  writ 
V  de  homine  repl€^g;iando*  directs  that  tne  sheriff 
shall  make  deliyerance  of  the  body,  unless  the 
man  was  taken  into  custody  by  the  special  com- 
mandment of  the  kinfi[  *  velcapitalis  justificaiii, 

*  vel  pro  morte  hoofdnis,  vel  pro  for^tS,  vel  pro 
'  aliquo  alio  recto  quare  secmidGlm  consuetudi- 

*  nem  Anglise non  est  retdesiahilis.'  .And  fur- 
ther by  the  statute  of  MarfDnd^,  cap.  8,  tb^ 
sheriff  shall  be  ameroed  if  he  dehvars  a  prisoner 


thus  rehmied,  their  personal  attendance  in  the 
nriiament  is  so  necessary  Uiat  Uiey  oug^t  not 
m  any  business  whatsoever  to  be  libsent,  and 
Mt  one  person  can  be  well  spared  because  he  is 
•■ecesnn^  member;  and  fortius  reason,  if  any 
member  mies  during  the  parliament,  a  new  one 
ii  to  be  chosen  in  bis  stead,  to  the  end  that  the 
vbote  fmmber  may  be  kept  up  undiminished, 
iad  from  heocse  it  follows  that  the  person  of 
erefj  such  member  ou^t  to  be  privili^ped  from 
feeiog  arrested  at  the  suit  of  any  private  person 
^arii^the  time  that  be  is  busted  about  the  af- 
6in  M  the  king  and  kingdom .    And  tliis  privi- 
ly hai  always  been  granted  by  the  king  to  his 
Commons  at  ihe  request  of  the  Speaker  of  the 
pnfiament  the  first  4^y »  &c.    Therefore  com- 
■HA  reason  directs  that,  inasmuch  as  the*  king 
ao<i  all  his  kii^zdom  have  an  interest  in  the  per- 
son of  each  <it  tbe  said  members,  the  private 
coDvenienoe  of  any  particular  man  ought  not  to 
ht  regarded :    for  it  is  a  maxim  in  th^  hw, 
'  Qnod  raagis  dig^um  trahit  ad  se  milius  dig- 
*  nmn  *,*  as  in  the  case  in  the  6th  year  of  £dw. 
4,  p.  11,  that  if  a  man  is  condemned  in  trespass 
or  icdisBeisin,  and  is  in  execution  for  the  fine  to 
the  king,  if  he  is  outlawed  for  felony,  his  body 
afaall  not  be  imprisoned  at  the  suit  of^^  the  party, 
keesBse  tbue  kin^  has  an  interest  in  his  oody, 
apon  which  account,  &c.     It  may  therefore  be 
eonduded  that  this  court  of  paniament  is  the 
lD^ke4  of  all  courts,  and  has  more  privileges 
than  any  other    court  of  the  Idnguom ;   for 
which  reason  it  seemeth  that  in  every  case». 
witfaoot  any  exception,  every  buigess  is  intitled 
ta  privilege  when  the  arrest  is  only  at  the  suit  of 
i  subject;    and  the  present  case  is  stronger 
ftan  the  common  ones,  because  the  execution 
was  saed  during  the  time  of  parliament,  and  the 
flaintiff  had  his  election  whether  he  would  sue 
est  execution  against  his  body  or  against  his 
beds  and  goods.     And  further,  every  privilege 
is  founded  on  prescriotion ;  and  every  prescript 
tsm  that  promotes  tne  public  welfare  is  ^pood, 
akhoitgh  it  may  be  a  prejudice  to  some  pnvate 
penon  :  thus,  in  the  time  of  Edw.  4,  a  prescrip- 
tisa  to  £g  in  another  man's  ground  adjoining 
ta  the  sea,  in  order  to  erect  bulwarks  against  the 
kale's  enemies,  was  held  to  be  good. 
^With  respect  to  the  3d  point,  it  seenieth 
Ibat  the  party  is  not  disctiai^^ed  from  execution 
lor  ever,  bat  only  for  a  certain  time :   for  it  is 
ast  absard  or  unreasonable  that  a  judgment 
dmild  be  at  one  time  executed,  and  at  another 
esecolory  ;   as  when  a  fine  is  levied  with  a  re- 
mainder over,  and  afWr  the  death  of  the  tenant 
a  strangper  abates,  and  be  in  remainder  recovers 
by  scire  facias,  and  aftenvards  the  recovery  is 
reveised  for  ever,  he  or  his  heir  shall  have  a 
cew  scire  facias  liotwithstanding  Jit  was  once 
c3D&ruted ;  for  the  cause  will  then  cease :  and 
for  Ihe  like  reason  the  person  of  a  man  may  be 
irivikged  for  a  ceitain  time,  and  yet  he  may 
tfierwards  be  pot  in  pri'^n ;  as  if  a  viDain  comes 
^Ures  ia  aotient  demesfle  for  a  year,  his  brd 
CttDoi  aflairards  lay  bands  upon  him ;  the 
Wtft&eame  vftbeiv  the  presence  of  the  kuig 
iimaOaai^  to  bim  »    «rf  yet  fonneriy  the 
fou  rtfu 
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for  redisseisin  without  special  preoe|il.  And 
also  the  statute  of  Westm.  2,  c.  11,  *  de  servi^ 
Ventibus  ct  balHvis,*  ordains  that,  if  any  man 
is  condemned  in  arrearages  before  auditors  and 
committed  to  the  next  gaol,  the  sheriff  or  gaoler 
shall  not.deliver  him  by  a  writ  '  de  hominere- 
*  p!egiaDdo,nec  aliter,*^  without  the  consent  of- 
his  master,  .ind  yet  if  the  jjarlUr  sues  by  his 
iriendsand  obtains  a  writ  of  £x  parte  talis 
returnable  in  the  Exchequer,  henoaylet  him 
go  at  larc^e:  and,  notwithstanding  that  he  is 
once  dischai^ed,  if  it  appears  upon  the  exami- 
nation of  his  accounts  that  he  was  in  arrears 
and  duly  committed  to  prison,  he  shall  be  re- 
manded to  prison  quou9que,&c.  And  let  us  sup- 
pose tliatthc  sheriff  in  tlie  present  case  had  dis- 
olie  ved  this  \?rit ;  what  damage  must  he  not  have 
suffered?  He  would  have  been  in  danger  of  per- 
jury, and  also  of  imprisoni|ientofhisbodv,  and 
ransom  at  the  king's  wi  1 :  and  this  was  flone  in 
this  same  parliament  against  Hill  and  Suckley 
the  sheriffs  of  London,  who  were  committed  to 
the  Tower  tor  their  contempt  because  they 
would  pot  let  George  Ferris, who  was  arrested 
upon  an  execution,  go  at  large  when  the  Ser- 
jeant at  arms  can^e  to  demand  him,  though 
ivithout  a  writ.  And  it  is  probaUe  this  prece- 
dent was  a  terror  to  Chamond,  and  maoe  him 
fearful  of  disobeying  the  writ '  of  parliament 
which  is  the  highest  oourt  of  the  kingdom. 
And  it  appears  plainly  by  the  writ  that  they 
were  clearly  of  opinion  in  the  parliament  that 
the  party  ought  to  have  his  privilege  in 
this  case  \  for  otherwise  the  writ  would  only 
have  been  an  Habeas  Corpus  cum  causa, 
l«hich  writ  is  oftentimes  granted  before  the  jus* 
tices  are  agreed  whether  privilege  lies  in  the 
case  or  no  ;  and  if  fhey  fuid  that  privilege 
does  not  lie  in  the  case  before  them,  they  re- 
mand the  matter  with  a  prooedendo  6cc.  And 
therefore,  althou^i  the  parliament  should  have 
acted  erroneously  in  grantin  gthe  writ,  yet  their 
act  cannot  be  revised  (w  any  other  court :  and 
therefore  there  is  no  default  in  the  aheriff. 


The  Mowing  accodnts  of  the  sendmentft  ot 
two  great  men  on  matters  connected  with  thi« 
subject  are  very  well  wordi  preserving. 

Mr.  Erskdie's  Opinion  of  the  Proue^ngt  ff 
iht  Court  of  King^i-Bench  in  IrehnS,  by 
Att&chment^  written  to  a  Gentleman  of  high 
Reputation  at  the  Saw  iu  Dublin,* 

SiK ;  Bath,  Jan.  13,  1785. 

I  feel  myself  very  much  honoured  by  your 
^plication  to  me,  on  an  occasion  so  important 
to  the  public  freedom ;  and  I  only  lament,  that 
nether  my  a^  nor  experience  are  such  as  to 
fp.^e  my  opinion' any  authority  with  the  court 
m  which  you  practise ;  but  wfeerever  J  have  no 
ttoubt,  lam  always  ready  to  say  what  I  think, 
and  you  are,  therefore,  very  welcome  to  my 
most  pubHe  sentiments,  if  any  use  can  be  made 
of  them. 


*  PuUiafacd  in  die  MorniDfiT  Chronicle  news* 
p>per»  1810. 


You  have  very  properiy  confined  your  ques- 
tions to  the  particufai'  case,  furnished  me  by  the 
affidavit  which  you  have  transmitted  to  hie; 
and  my  answers  therefore  need  involve  in  them 
no  general  discussions  upon  the  principles  of 
civil  government,  which  m  the  mere  abstract 
ai*e  not  ofien  useful,  nor  always  intelfigible. 
Tlie  propositions,  to  which  my  answers  are 
meant  stnctly  to  apply,  are, 

First,  Whether  the  facts  charged  by  the  affi- 
davit, on  which  your  court  of  lung's-bench  is. 
proceeding  against  the  magistrates  of  Leitrim, 
are  sufficient  to  warrant  any  criminal  prosecu- 
tion for  a  misdemeanor  whatsoever  P 

Secondly,  Whether,  supposing  them  suffi- 
cient to  wan-ant  a  prosecution  by  information 
or  indictment,  the  court  has  any  jurisdiction 
to  prcTceed^by  attachment? 

As  you  are  pushed  in  point  of  time,  I  can 
venture  to  answer  both  these  questions  at  Bath, 
without  the  assistance  of  my  books,  because 
they  would  throw  no  light  u|M>n  the, first  from 
its  singularity,  and  the  last  is  much  too  clear  to 
require  any  Irom  them. 

As  to  the  first— The  facts  chargied  by  the  af- 
fidavit do  of  themselves  neither  establish  nor 
exclude  guilt  in  the  defendants.  In  one  state 
of  society  such  proceedings  might  be  highly 
criminal;  and,  m  another,  truly  virtuous  aiul 

To  create  a  national  delegation  amongst  a 
ftee  people,  already  governed  by  representa- 
tion, can  never  be,  under  all  cut^umstances,  a 
crime:  the  objects  of  such  delegation,  and  tlie 
purposes  of  those  who  seek  to  effect  it,  can 
alone  determine  the  quality  of  the  act,  and  the 
guik  or  innocence  of  the  actors. 

If  it  points  (no  matter  upon  what  necessity) 
to  supei«ede  or  to  controul  the  existing  govern- 
ment, it  is  self  evident,  that  it  cannot  be  tole- 
rated by  its  laws.  It  may  be  a  fflorious  revolu- 
tion, but  it  is  rebellion  against  the  gdvemmcut 
which  it  changes. 

If,  on  the  other  hand,  it  extends  no  further 
than,  to  speak  with  certainty,  the  united  voice 
of  the  nation  to  its  representatives,  without  any 
derogation  of  their  l^^lative  authority  and 
discretion;  it  is  a  I^^  proceeding,  which 
ou^ht  not  indeed  to  be  Sightly  entertsuned,  hut 
wmch  many  national  conjunctures  pay  render 
wise  and  necessarv. 

The  Attorney  General  might,  undoubtedly, 
convert  the  facts,  contained  m  the  affidavit,  in- 
to a  legal  charge  of  a  high  nusdemeanor;  which, 
when  proper^  put  into  the  form  of  an  informa- 
tion, tne  de^dants  could  demur  to  :  but  he 
could  not  accomplish  this,  without  putting  upon 
the  record  av^mients  of  their  crinunal  purposea 
and  intentions ;  the  truth  of  which  averments 
are  facts  which  he  must  establish  at  the  trials 
or  fail  in  his  prosecution.  It  is  the  provmce  of 
the  jury,  who  are  the  best  judges  of  Uie  state  of 
the  nation,  and  the  most  deeply  interested  in  the 
preservation  of  its  tranat^ty,  to  say,  by  their 
verdict,  whether  the  orfendants  acted  from 
principles  of  public  spirit,  and  for  the  support 
of  good  government,  or  sought  aeditiousiy  ta 
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dirtarb  it,— The  one  ot-  the  other  of  these  ob- 
jects would  be  collected  at  the  trial,  from  the 
nmduct  of  the  defendants  in  summoning^  the 
meeting-,  and  the  purposes  of  it  when  met. 

If  the  jury  saw  reason  from  the  evidence  tb 
think  that  its  objects,  however  .coloured  by  ex- 
fnsaooa  the  most  guarded  and  legal,  were  m 
effect,  and  intended  to  be,  subversive  of  govern- 
ment and  order,' or  calculated  to  stir  up  discon- 
tent, without  adeadate  objects  to  vindicate  th^ 
active  attention  ot  the  public,  they  would  be 
bound  in  conscieDoe  and  m  law  to  convict  them : 
but  ify  on  the  other  hand,  their  conduct  ap- 
peared to  be  vindicated  by  public  danger  or  ne- 
cessity, directed  to  legal  objects  of  reforma- 
tioii,  and  iyiimated  by  a  laudable  zeal  tor  the 
hotoour  and  prosperity  of  the  nation ;  then  no 
dqnrtore  from  l^*cn5tomed  forms  in  the  man- 
lier of  assembfa'ng ;  nor  any  incorrect  expres- 
sioDs  in  the  description  of  their  object,  would 
bind,  or  even  justify,  a  jury  to  convict  them  as 
Uhclfersof  the  i^vemment,  or  disturbers  of  the 


To  constitute  a  legal  chaise  of  either  of  these 
ofiences,  the  crown  (as  I  berore  observed)  must 
aver  the  criminal  intention,  which  is  the  es- 
weace  of  every  crime  ;    and  these  averments 
must  be  either  proved  at  the  trial,  or,  if  to  be 
inferred,  ^riinayiirie,  from  the  facts  themselves, 
pnay  be  rebutted  by  evidence  of  the  defendanis 
innocent    purposes.      If  the  criminal  intent 
charged  by  the  information  be  not  established 
to  tiw  satis&ction  of  the  jury,  the  information, 
which  charges  it,  is  not  true ;  and  they  are 
boand  to  say  so  by  a  verdict  of  acquittal.     I 
am  therefore  of  opinion  (in  answer  to  the  first 
qneation),  that  the  del^dants  are  liable  to  be 
prosecuted   by  information  ;  but  that  the  suc- 
cess of  such  prosecution  ought  to  depeud  upon 
the  opinioa  which  the  people  of  Ireland,  form- 
ing a  jury,  shall  entertain  of  their  intention  in 
smnmootne  die  meeting*,  and  the  real  bona  fide 
ohyectsof  l£e  afisembly  when  met. 
"  it  is  unnecessary  to  enlarge  upon  these  prin- 
ciples, becaoae  their  notoriety  has  no  doubt 
snggiested  this  novel  attempt  to  proceed  by  at- 
tachment, w  here  they  have  no  place ;  and  I 
caonoC  help  remarking,  that  the  prosecutor  (if 
hff  prosecution  be  founded  in  policy  or  justice) 
las  acted  with  great  indiscretion,  by  shewing 
that  he  is  afraid  to  trust  the  people  with  ttiat 
decBion  upon  it,  which  belongs  to  tbeni  by  the 
eoBstitution ;  and  which  they  are  more  IjKely 
to  give  with  impartial  justice,  than  the  iudges 
whom  he  desires  to  decide  upon  it  at  the  ex- 
peoce  of  dieir  oaths  and  of  the  law; 

11ns  is  a  stiaong  expression,  which  perhaps, 
I  sfafMihf  not  have  used  in  ans^ivering  the  same 
ease  in  the  ordinisury  course  of  business ;  but 
^ritioffic  to  yon  as  a  gentleman,  I  have  no  scruple 
ia  saying,  that  the  ju^^pes  of  die  court  of  King's- 
bencti  cannot  ehtertam  a  jurisdiction  by.attach- 
iDent  over  the  matter  contained  in  the  affidavit 
which  you  have  sent  me,  without  such  a  gross 
vsorpation  and  abase  of  power,  as  would  make 
BK  tmi  it  my  duty,  were  I  a  member  of  the 
Inbb  parliameat,  to  call  them  to  ftocoant  for  it 
bjr  tiBpeacfaiiieni-  • 


The  rights  of  the  superior  courts  to  proceed 
by  attachment,  and  the  limitations  imposed 
upon  tlat  right,  are  established  upon  prindples 
too  plain  to  be  misunderstood. 

Every  court  must  ha>e  power  to  enforce  its 
own  process,  and  to  vindicate  contempts  of  it&' 
authority;   otherwise  the  laws  would  be  de- 
spised, and  this  obvious  necessity  at  once  pro- 
duces and  limits  the  process  of  attachment. 

Wherever  any  act  is  done  by  a  court  which 
the  subject  is  bound  to  obey,  obedience  may  be 
enforced,  and  disobedience  punished,  by  that 
summary  proceeding. — Upon  this  principle  at* 
tachments  issue  against  officers  tor  contempts 
in  not  obeying  the  process  of  courts  directed  to 
them,  as  the  ministerial  servants  of  the  law  and 
the  parties  on  whom ,  such  process  is  served, 
ma}',  in  like  manner,  be  attached  for  dis- 
obedience. 

Many  other  cases  might  be  put,  in  which  it 
is  a  legal  proceeding,  since  every  act  which  goes 
directly  to  frustrate  the  mandates  of  a  court  of 
justice,  is  a  contempt  of  its  authority.  But  t 
may,  venture  to  lay  down  this  distinct  and  abso- 
lute limitation  of  such  process,  viz. — That  it 
can  only  issue  in  cases  where  tlie  court,  which 
issues  It,  has  awarded  some  process— given- 
some  judgment— made  some  legal  order— or 
done  some  act,  which  the  party  e^ninst  whom 
it  issues,  or  others  on  whom 'it  is  binding,  have 
either  n^ected  to  obey,  contumaciously  re- 
fused to  submit  to :  excited  others,  to  defeat  by 
artifice  or  foi'ce,  or  treated  with  terms  of  eour 
tumely  and  disrespect. 

But  no  crime  however  enormous,  even  open 
treason  and  rebellion,  which  carries  with  thein 
a  contempt  of  all  law,  and  the  authority  of  all 
courts,  can  possibly  be  considered  as  a  con- 
tempt of  any  partictdar  coint,  so  as  to  be  pu- 
nishable by  attachment,  unless  the  act,  which 
is  the  object  of  that  punishment,  be  in  direct 
riolation  or  obstruction  of  something  previously 
done  by  the  court  which  issues  it,  and  which 
the  party  attached  was  bound,  by  some  ante- 
cedent proceeding  of  it,  to  make  the  rule  of 
his  conduct.  A  constructive  extension  of  con- 
tempt beyond  the  Umits  of  this  plain  principle 
would  evidently  involve  eVfery  misderaeaaor, 
and  deprive  the  subject  of  the  trial  by  jury,  in 
all  cases  where  the  punishment  does  flot  extend 
to  touch  his  life. 

The  peculiar  excellence  of  the  English  go- 
vernment consists  in  the  ri^t  of  b^g  judged 
by  the  country  in  every  criminal  case,  and  not 
by  fixed  magistrates  appointed  by  the  crown. 
In  the  higher  order  of  crimes  the  people  alone 
can  accuse,  and  without  their  leave,  distijictly 
expressed  by  an  indictment  found  before  them, 
no  man  can  be  capitally  anuigned ;  and  in  all 
the  lesser  misdemeanors,  which  either  the  crown 
or  individuals  borrowing  its  authority,  may 
prosecute,  the  safety  of  individuals  and  the 
pubhc  freedom  absolutely  depend  upon  the  well 
known  immemorial  ri^ht  of  every  defendant  to 
throw  himself  upon  lus  country  tot  deiiveranc48 
by  the  general  plea  of— Not  Guilty.  By  that 
plea,  which  in  n^  e^cb  c«3e  canbedemuired  fp 
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by  the  crown,  or  questioned  by  its  judges,  the 
Whole  charge  comes  before  the  jury  on  the  ge- 
neral issiie,  who  have  a  jurisdictifto  co-exten- 
ftve  witn  the  accusation,  the  exercise  of  which, 
in  every  instance,  the  authority  of  the  court  can 
neithfn'  limit,  supersede,  controul,  or  punish. 

Wlienevcr  tUis  ceases  to  be  the  law  of  Eng- 
land, the  English  constitution  is  at  an  end,  and 
its  period  in  Ireland  is  arrived  already,  if  the 
court  of  Kln^'s-bench  can  convert  every  crime 
by  oouiitructioa,  into  a  contempt  of  its  autho- 
rity, in  order  to  punish  by  attachment. 

"By  this  proceediiigthe^ party  offended  is  the 
judge;  creRtes  the  offence  without  any  previ- 
ous promulgation ;  avoids  the  doubt^  and  te- 
dious (lemony  of  proof,  by  forcing  the  de- 
fendant to  accuse  hjmself ;  and  inflicts  an  ar- 
Intrary  punishment,  which,  if  not  submitted 
to  ana  rererenced  by  the  nation  as  law,  is  tu  be 
the  parent  uf  new  contempts,  to  be  punished 
like  the  former. 

As  I  Uve  in  Englaod,  I  leave  it  to  the  par- 
liament imd  peop^  of  Irelaod  to  consider  what 
is  their  duty,  if  such  authority  is  assumed  and 
exercised  by  (heir  judges  ;  if  it  ever  happen, 
m  Ihis  country,  I  shalTgive  my  opinion. 

It  is  suffident  for  mc  to  have  given  you  my 
judgment  as  a  lawyer  upon  both  your  ques- 
tioQ0 ;  yet,  as  topics  of  poKcy  can  nev^  be  mis- 
placed whoi  magistrates  are  to  exercise  a  dis- 
•retioiiiry  author'ty,  I  cannot  help  concluding 
with  an  observation,  which  both  the  crown,  and 
iti  courts  would  do  well  to  attend  to  upon  every 
occasion. 

The  great  objects  of  crimina]  justice  are  re- 
formation and  example;  but  neither  of  them 
are  to  be  produced  by  punishments  which  the 
laws  ivill  not  wairant :  on  the  contrary,  they 
concert  the  offender  into  a  suffering  patriot; 
and  that  crime  which  would  have  been  abhor- 
red for  its  malignity,  and  the  contagion  of 
which  would  have  been  extinguished  by  a  lesal 
prosecution,  unites  an  iq|ared  nation  under  uie 
iMuuiers  of  the  cnminiJ,  to  protect  the  great 
rightBof  the  community,  wnich  in  his  person 
have  been  endangered. 

These,  sir,  are  my  sentiments,  and  you  may 
make  what  use  of  them  yon  please.  I  am  a 


xfalous  friend  to  a  reform  of  the  representation 


i^uEsnoN  at  to  ike  Practice  exercised  by  the  two 
Houses  of  Parliament  of  construing  Ltbel  into^ 
Contetnpt^  and  punishing  it  by  their  own  Order. 

We  have  stated  what  in  the  general  opinion 
IS  the  true  and  only  justification  of  the  exerdae 
of  the  right  of  coinmitment  for  a  contempt 
arising  out  of  libel,  namely,  that  the  misde- 
meanor is  likely  to  have  such  an  instantaneous 
ettect  as  an  obstruction,  or  of  such  a  >iolenJt 
cliaracter  in  poii^t  of  force  as  to  make  it  dan- 
gerous to  wait  for  the  slow  remedy  of  the  law  ; 
and  therefore  the  necessity  of  the  case  warrants 
the  summary  proceeding.     But  where  the  or- 
dinary tribunals  are  in  full  jurisdiction— and 
where  the  constructin!  contempt  of  libel  is 
committed  out  of  doors  at  a  distance  from  the 
House  of  Parliameilt,  a  mere  animadversion  or 
censure  on  their  proceedings,  accompanied  by 
no  outrage,  disinbutcd  by  no  mob  at  the  doors 
nor  placarded  within  the  precinct — the  misde- 
meanor, however  palpably  criminal,  ought  to 
be  left  to  the  Courts  of  Justice.      In  the  me- 
morable Debate,  on  the  motion  of  Constaniine 
Phipps,  afkrwai-ds  Lord  Mulgrave,  in  1771, 
for  taking  away  from  the  king's  Attorney  Ge- 
neral the  dangerous  power  of  tiling  criminal  in- 
formations ex-officio,  as  well  as  in  the  great 
debate  which  grew  out  of  it,  on  the  motion  of 
Mr.  Seijcant  Glynne,  the  opinion  of  uD  the 
most  considerable  men  was,  that  thongh  the 
right  of  removing  obstruction  by  conuuitment 
must  be  maintained  for  their  own  security*,  yet  it 
was  a  right  that  ought  only  to  be  used  in  extreme 
cases ;  when  exerted  in  ordinary  instances,  the 
public  mind  must  revolt  at  the  harshness  of  unne- 
cessarily depriving  the  subject  of  his  indubilable 
right  to  trial  by  Jury.    This  was  held  by  Mr. 
Dunning,  Mr.  vVedderbume,  sir  George;  ^vile, 
Mr.  Burke,  Slc  Sec. ;    and  indeed  it  has  been 
thesentiment  of  every  conblitutionaS  man.     It 
has  been  recently  recognized  in  the  courts. 
W  hen  Mr.  Stockdale  was  sent  by  the  House  of 
Commons  to  trial  in  the  court  ot  King's  Bench 
for  a  libel,  which  they  called  a  breach  ot  pri<» 
vUege,  the  counsel  for  the  Defendant  asked 
why  the  House  had  not  punished  the  delinquent 
themselves  ?  To  this  tlie  then  Attorney  General 


of  the  people  in  the  parliaments  of  both  king- 
doms, and  a  sincere  admirer  of  that  sphit  and 
perseverance  which  in  these  days,'  when  erery 
important  consideration  is  swauowed  up  in 
luxury  and  corruption,  has^so  eminently  dis- 
tinguished the  people  of  your  country.  The 
interests  of  both  nations  are  in  my  opinion  the 
same ;  and  I  sincerely  hope  that  neither  ill-timed 
severity  on  the  part  of  goTemment,  nor  prect- 

E'tate  measures  on  the  part  of  the  peopk:  of 
"eland  may  disturb  that  narmony  between  the 
remaining  parts  of  the  empire,  which  ought  to 
be  held  more  sacred,  firom  a  reflection  on  what 
has  been  lost  T.  Ebsumb. 

In  1798,  Mr.  Psrry  addressed  to  the  ben. 
C.  J.  Pox  oertam  Queries;  of  which  the  foUow- 
ing  account  is  extia4^  fron^  the  MonuDff 
CEronide,  1810. 


replied  in  these  words— 


'<  My  Learned  Friend  says — Why  don't 
"  the  Ilonse  of  Conunons  themselves  punish 
<<  it  ? — Is  that  an  argument  to  be  used  m  the 
«  mouth  of  one  who  recommends  clemency?— 
<<  Does  be  reoMnmend  this  iron  hand  of  power 
(«  coming  down  upon  a  man  of  this  sort ;  and 
«  not  temperately,  wisely,  judiciously,  bow  to 
*<  the  common  law  of  tn^  country ;  and  say 
M  let  l^m  be  dealt  with  according  to  that  oom- 
<  mon  law  ?  There  he  will  have  a  scrupulously 
impartial  trial :  there,  he  will  have  every  ad- 
vantage tiiat  tiie  meanest  subject  is  entitled 
« to.''  TrialX>f  John  Stodkdale,  p.  88. 

This  has  ever  beoi  reoonunoided  by  every 
considerate  man  also^  because  it  is  well  knowo 
Ukat  this  boasted  priTikgecan  only  be  exercised 
without  controul  against  their  own  memben  or 
against  their  ovrmponstitttents.  The  more  dan* 
gofoos  case  of  a  oixitempt  by  libel  committed 


cc 
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Igr  i^  peerilMjoniid  not pantth by  mnnutfy 
twnwMtmaML  Nay,  as  litt  been  prored,  tbey 
wtnXA  be  without  remedy — if  theiMirder  was 
«HkQ6ed  hj  liie  spidt  of  a  eomt  of  justice;  for 
iftli^  w«reto  send  tiwir  naoe  forajnjbe^  as 
tk  Haaae  <^  Lords  did  m  the  iostaiioe  otjisdge 
BoMqr  IB  1010,  voold  he  ftanetrhen  they 


In  1798  we  accomiilated  a  volume  of  mate- 
nds  on  this  great  constitutioiial  question. 

Araoog  ouers  we  suboutted  the  foUowing'' 
mties  on  the  case  to  Mr,  Fox,  wliose  know- 
ledge of  the  law  and  usage  of  parliament  will 
be  admittied  by  all ;  and  when  ais  high  notions 
(A  this  uA^ct  are  remembered,  his  opinion  will 
be  read  with  a  lively  interest : 

Quay  1.  lliougfa  the  House  of  Lords,  as 
weO  as  efery  ooiirt  of  justioey  have  the  power 
of  pcoieclii^  their  proceedings  from  unlawful 
shrtmction,  can  this  tight  extend  to  the  com- 
OBitment  for  the  misdemeanor  of  libel  ? 

2.  Has  the  House  of  Ldrds,  either  in  its 
judicial  or  l^pslative  capacity,  any  power  of 
mmmiimcDt  beyuod  that  of  the  House  of  Com- 
Bims,  the  latter  never  committing  for  a  time 
Cfslaio,  nor  imposing  a  fine? 

3.  Has  the  House  of  Lords,  in  fact,  any 
greater  power  over  contempt,  or  breach  of 
laitikge  in  the  exercise  .of  its  judicial  fimctions, 
ckm  in  its  k^gi&lative  capacity  P 

4.  I>oes  not  tbe  principle  of  your  bill,  by 
wluch  it  ii  declared  that  in  matter  of  libel,  the 
wfafiie  case  shall  be  left  to  the  jury,  who  shall 
pmiotuice  a  verdict  of  Guilty  or  Not  Guilty 
thereon,  eictend  to  the  Huuses  of  l^arliament 
m  v^efl  as  to  courts — so  as  to  do  away  all  sum- 
wauy  proceeding  on  libel,  imder  the  construc- 
bon'ot  its  being  a  contempt  P 

5.  .Can  the  power  of  summary  oomroitment 
he  kgsJIy  exercised,  or  at  least  justly  and 
ag7e<:ahly  to  precedent,  against  an  individual, 
ifisn  tbe  mere  proof  of  his  being  the  proprietor 
of  a  newspaper,  but  without  any  proof  of  his 
knowledge  of  the  matter  complained  of? 

6.  Supposing  the  ri^ht  of  conunitment  to 
esist,  can  the  Uouse  of  Lords  commit  an  in- 
dbidiial  for  any  cause,  as  for  breach  of  privi- 
lege, for  a  term  certain,  and  adjudge  him  to 
pay  a  fine  ?  ' 

7.  What  mode  of  redress  would,  in  your 
be  the  oonstitutiooal  course  tor  me  to 

in  this  case  of  conunitment  by  the 
of  Lmrds,  on  the  constructive  contempt 
sTalibel? 

To  which  BIr.  Fox  sent  the  ibUowing  Answer: 

^  DearSir, 
"  I  siiouU  be  extremely  glad  to  be  in  any 
««y  servieeaUe  to  yon  upon  the  present  occa- 
siso,  b«tf  I  cannot  think  my  <^pinion  on  a  case 
9itim  sort,  as  of  nay  vahiein  comparison  with 
Iktt,  of  pscftwional  men  ;  e^ecially  as  ledress, 
if  any,  must  be  had  in  oourts  of  hiw ;  lor,  I 
me  yvncannol  iiask  that  m  the  present 
of  ttai0i  Aeee  is  any  chance,  even  the 
lert^  cfnthtt  Hoasn  of  Parliament  listeil- 
JBg  m  any  tWny  tfaat  cnn  be  oAiBd  OD  the  sub* 


jeet.  However,  I  wtfl  endeavour  to  answer 
your  C|i]eries-~> 

''  1 .  There  can  be  no  right  of  oommitting 
but  for  contempt,  but  an  act  which  comes  pro- 
perly under  the  description  of  a  contempt  is 
not  tbe  less  a  contempt  for  being  also  a  mis- 
demeanor. Indeed  It  is  difficult  to  conceive  a 
contempt  which  would  not  be  a  misdemeanor. 

"2.  I  do  not  think  the  House  of  Louis  in 
any  €i4>acity  has  powers  of  commitment  be- 
yond the  House  of  Commons ;  but,  I  behev^ 
such  powers  of  commitment  have  been  exer- 
cised by  it,  and  i  fear  without  die  reproof  which 
such  exercise  ought  to  have  drawn  from  th^ 
House  oi  Commons. 

"  3. 1  should  thiidc;  the  jBlouse  of  Lords  has 
no  more  p6wer  in  its  judicial  than  in  its  legisla- 
tive character,  iu  respect  to  breacLes  of  pnvi- 
lege  and  contempts,  if  in  truth  it  can  be  pro- 
perly said  to  have  two  distinct  characters,  which 
I  doubt. 

''4.  My  libel  bill  has  nothing  to  do  with  the 
jurisdiction  of  tbe  Houses  of  Parliament.  Its 
principle,  however  may  be  urged  as  an  aigu- 
mentlo  induce  a  court  to  be  cautious  of  judg-« 
ing  libel  without  the  assistance  of  a  jury,  ex- 
cept in  cases  of  great  urgency. 

*<  5.  I  should  th«nk  tbe  question  of  a  pro- 
prietor of  a  newspaper  being  criminally  res* 
ponsible  for  its  contents,  a  very  doubtful  one, 
and  indeed  I  slioui<i  strongly  incline  to  the  ne- 
gative; It  the  point  had  not,  as  I  conceive, 
been  oi\en  determined  and  acc|uiesced  in. 

**  0.  I  believe  the  right  of  the  House  of 
JLiords  to  tme,  stands  solely  upon  practice,  and  I 
have  little  doubt  of  its  being  aii  usurpation  ;  as 
to  its  right  for  committing  for  a  term,  I  have 
given  my  opinion  in  my  answer  to  Query  2. 

*'  7.  The  proper  channel  for  redress  against 
the  House  ot  Lords,  is  a  petition  to  the  House 
of  Commons ;  but  that  in  the  present  state  of 
things  cannot  be  thought  of.  \Vhether  or  not 
there  can  be  a  civil  action  against  the  gaoler  fi)r 
false  imprisonment,'  is  a  quesuon  foi  prutes- 
sional  lawyers ;  and  upon  this  a  good  deal  of 
the  old  dispute  on  the  case  of  Ashby  an^  White 
would  come  in  pUiv  ;  with  tliis  material  diffe- 
rence, that  the  objection,  which  was  urged  in 
that  case  to  the  possibilitv  of  the  Hous^  of 
Lords,  in  case  of  appeal,  becoming  judge  of 
the  privil^^  of  the  Commons,  wo^ild  he  hero 
as  strongly  (tiiough  in  a  (lifferent  view^  to  the 
House  of  Lords  becoming  by  appeal  judge  of 
their  own  act. 

'*  I  have  now  answered  your  Queries  as  well 
as  I  can.  The  conduct  ot  tlie  House  ot  Lords 
seems  to  have  been  very  harsh,  especially  «a 
the  pamgraph  in  question,  I  understand  (tor  ] 
have  not  seen  it)  to  be  of  that  sort  from  which 
yoiur  paper  is  of  all  others  the  most  tree.  But 
harsh  as  it  is,  I  do^ot  know  that  it  is  contrary 
to  precedent,  or  otherwise  illegal,  than  with  re* 
spect  to  the  term  and  the  fine,  and  I  do  mot 
Imow  that  my  opinion  upon  these  heads  is  that 
of  any  other  person,  muchless  the  general  <Mie. 
Every  court  appears  to  me  to  have  usurped 
powenin  cases  of  oontnmpk "b^ond  tfao  nn« 


< 
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eessity  of  the  case,  and  the  House  of  Lords 
more  than  any  other,  possibly,  because  there  is 
BO  appeal  A*oin  it,  except  to  parliament,  of  which 
they  make  a  part.  By  the  way  it  is  observable, 
that  the  House  of  Commons,  which  of  alleourtM 
has  been  the  most  moderate  in  exercise  of  power 
of  this  sort,  is  the  roui-t  whose  power  and  righi 
hasoftenest  been  called  in  question.  Mr.  £r- 
«kine's  whole  letter  seems  to  relate  more  to 
ordinary  courts  of  justice  than  to  the  Houses 
ofParliament;  but  even  in  the  case  of  such 
courts,  if  a  man  were  to  write  contumaciously 
of  the  manner  in  which  a  judge  ffave  judg- 
inent,  I  suspect  he  would  certainly  be  attached 
for  a  contempt ;  though  this  case  is  not  men- 
tioned by  Mr.  Erskine,  nor  does  it  come, 
perhaps,  strictly  within  .the  line  of  his  argu- 
ment. Now  if  this  be  so,  it  is  clearly  a  con- 
tempt of  the  House  of  Lords  to  animadvert 
contumaciously  on  the  speeches  of  its  mem- 
bers, and  perhaps  more  clearly  than  in  the  other 
case,  inasmuch  as  to  print  the  speeches  at  all  i^ 
•  breach  of  Privilege.  In  compliance  with 
your  wishes,  I  have  given  you  my  opinion  at 
jEurge,  which,  however,  I  consider  of  very  lit- 
tle value,  and  indeed  all  the  questions  of  par- 
ticular and  detailed  usurpations  and  abuses  ap- 
]>ear  to  me  to  become  of  little  moment,  at  a 
time  when  the  whole  constitution  is  in  such  a 
deplorable  state.  The  proceedings  against  you, 
I  suspect  to  be  only  a  beginning,  of  a  pei-secu- 
tion  against  the  lil>erty  of  the  press  in  ^neral, 
and  a  part  of  that  system  of  terror  which  our 
rulers  are  so  fond  or  C.  J.  Fox." 

For  more  respecting  this  matter,  see  the 
Cases  of  Bamaroiston  and  Soame,  anie,  vol.  6, 
1163 ;  of  Shirley  and  Fafipg,  unte^  vol.  6,  p. 
1121,  and  the  other  cases  tiiere  mentioned. 

In  the  Lords'  Journal,  under  date  March  23, 

E.  1080,  it  appears  that  a  Committee  of  Privi- 
ms  reported  their  opinion  that  the  Privilege 
fffihe  House  extended  to  exempt  a  peer's  ser- 
vant beinff  a  householder  from  service  of  pa- 
rochial omces,  but  the  House  did  not  agree 
with  the  Committee. 

This  Case  may  be  found  to  he  not  immaterial 
in  the  consideration  of  Privilege  of  Parliament, 
and  of  the  oonusability  elsewhere  of  ques- 
tions respecting  such  aU^^  Privilege. 

Mem.  In  archbishop  Seeker's  Report, 
(inserted  in  Cobb.  Pari.  Hist.)  of  the  debate  in 
the  Hoftse  of  Lords,  May  25,  1742,  upon  the 
jeoood  reading  of  the  bill  tor  indemnifying  per- 
sons who  shcmld  make  discoveries  concerning 
tiieearlof  Orford's  conduct,  it  is  related  that 
lord  Hlurdwicke,  chancellor,  mentioned  the  fol- 
lowing Case,  which  I  do  not  recollect  to  have 
■een  in  print : 

''  In  Chancery,  in  the  Case  of  Sacheverel 

^and  Pool,  a  man  published  an  adveitiseikient 

tiiat  he  would  g>ve  100^  to  dny  man  that  could 

ffive  evid^ioe  in  relation  to  such  a  marriage. 

The  other  side  moved  the  ooort  upon  this  as 

.  *  As  to  the  comnikment  of  Mr.  Perry  see 
Mr.  Har^ve's  opinioD  in  the  aeooDdvohuDe 
of  his  Juadical  AigumeDti  and  CoUeotknis. 


a  contempt  of  the  court ;  the  gentleman  who 
advertisea  was  committed,  and  aB  Westminster^ 
hall  were^tisfied  that  this  was  right.". 

PftOCEBOINOS  IN  THB  HoUSE  OF  COMMONl  CON-> 
CERMING  FlOYPB.*  . 

[Frmktke  Osford  DebateiJ]  . 

Monday,  April  30,  1621.  * 

There  is  delivereicl  into  the  House,  a  Paper 
or  Note  of  the  said  scandalous  Speeches,  used 
against  the  Pali^^ve,  and  the  laov  Elizaheth  ; 
in  which  it  is  set  down,  that  one  £dward  Ftoid^ 
a  gentleman  and  prisoner  hi  the  Fleet,  talking 
wiUi  Dr.  Penniu^^ton  concerning  the  loss  or 
Prague,  did  say,  m  a  scornful  and  malicious 
manner,  *  That  Goodman  and  Goodwife  Pak- 

*  gprave  were  now  turned  out  of  doors ;'  or  to 
that  purpose ;  with  other  disgfraceiiil  speeches, 
as  that  he,  the  said  Floid,  had  as  much  right  to 
the  kingdom  of  Bohemia,  as  the  Palsmve  had. 

This  is  testified  by  one  Willis  to  be  spoken 
by  the  said  Edward  Floid,  a  Papist 

Sir  Edwin  Sandjfs  saith,  That  we  will  not 
meddle'  with  the  words  that  were  spoken  of  the 
Palsgrave's  right  to  the  kingdom  of  Bohemia ; 
but  only  with  the  scandalous  speeches  and  dis- 
graceful words  used  by  Floid  against  the  per- 
son of  the  Palsgrave  and  his  lady. 

Edward  Floid  examined,  denieth.  That  he 
ever  had  any  speech  with  any  of  the  parties 
who  are  allec&ea  as  witnesses  against  him,  vi2. 
one  Willet,  Coale,  or  Dr.  Pennington,  con- 
cerning the  Palsgrave  or  his  lady  ;  and  siuth. 
That  there  was  one  Williams  and  a  woman 
present  at  the  time,  when  Dr.  Pennington  saith 
tiiisexaminant  should  speak  those  disgraceful 
words. 

May  1. 

Dr.  Penningiony  a  doctor  of  physic,  exa- 
mined saith.  That  be  and  Mr.  Edward  Floid 
having  a  conference  in  his  chamber,  the  said* 
Floid  told  this  examinant,  that  he  heard  that 
Prague  was  taken  by  the  emperor,  and  tfiat 
GocMman  Pabgrave  had  taken  hislieels,  and 

*  Among  the  Harleian  manuscripts,  there  is 
a  collection  of  the  proceeding  in  this  remarka- 
ble ease,  by  sir  Harbottle  Gnmston.  TheMS. 
appears  to  have  belonged  to  Robert  Harley,  af- 
terwards Lord  Treasurer  and  earl  of  Oxford  ; 
who,  in  the  first  page,  has  writtmi  hii  censure 
of  these  proceedings,  as  follows. 

AttUetcNiofth^Title: 
'  The  following  collection  is  an  instance  how 

*  far  a  zeal  against  Popery  and  for  one  branch 

*  of  the  royal  family,  which  was  supposed  to 

<  be  neglected  by  king  James,  and  consequent- 

*  ly  in  oppositioh  to  him,  will  carry  people 
'  against  oomnion  justice  and  humani^^. 

July  14,  1708.  *  K.  H.' 

At  the  bottom : 

*  For  the  honour  of  Engliifamen  and  indeed 

*  of  hannn  miture,  it  were  to  be  hoped,  these 

<  debates  were  not  truly  taken,  there  beinff  so 
'  many  motioiia  contrary  to  the  laws  of  the 

*  huid,  the  laws  of  P^urliament,  and  pubKc  jus* 
'tice.    RHarlby.'  Ji(fyl4, 1702. 
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nm  wraj,  and  that  Goody  PalagjAve  was 
taken  priaoo^;  .and, this  examinant wishing 
that  himself  and  all  other  able  men  w^re 
bound  to  go  thhher,  and  not  to  return  till  thev 
had  redeoned  her,  the'  said  Floid  said,  this 
•«"!"""*  was  a  fooL  He  sahh,  that. these 
irofds  were  spoken  in  the  hearing  of  Mrs. 
BnNightOB,  an  attorney's  wife  of  this  town. 
He  aaith,  that  when  these  words  were  spoken, 
Hr.  FkMd  and  this  examinant  were  good 
friends,  and  that  he  went  at  that  time  to  Floid's 
ofaamber,  as  one  prisoner  to.  visit  another : 
That  he  told  the  Warden  of  the  Fleet  of  these 
wonb  the  next  dav'  in  his  dining  chamber,  in, 
the  presence  of  Mr.  Pinchback  and  Mr.  Wil- 
lett ;  and  that  sis  days  after  the  Warden  came 
to  this  exaniinant's  bed-side,  and  desired  him 
to  tdl  him  all  the  speeches  that  were  spoken 
bv  the  said  Floid  concerning  the  Palsgrave. 
Ite  saith,  that  Floid  spake  these  M'ords  with  a 
joyinl  cootitenance. 

.  The  Warden  of  the  Tlcet^  examined,  saith. 
That  he  first  moved  Dr.  Penhington  to  loiow 
the  truth  of  diese  speeches  used  by  Floid,  hav- 
ifl|g  iinderstood  of  it  from  a  servant  of  his ;  and 
that  Dr.  Pennington  did  never  acquaint  this 
examinant  with  the  said  sj^eeches  of  Floid,  till 
he  had  first  moved  him  ofit :  That  his  servant 
Lettioe  Harris,  his  niece,  was  the  first  that  ever 
told  him  ofit,  and  that  Dr.  Pennington  did  tell 
this  examinant,  he  had  written  a  letter  of  this 


Dr.  PenmnfttoH  examined,  saith.  That  he 
dSd  borrow  a  Chronicle  of  the  Warden  of  the 
Fleet,  to  see  whether  Vohiger  vras  a  Saxon  or 
a  British  king ;  which  he  desired  to  know,  be- 
canae  of  a  conference  held  between  Floicj  and 
him :  and  that  he,  this  examinant,  did  then 
write  to  Floid  of  his  error  in  that  discourse, 
and  that,  at  the  time  when  he  borrowed  the 
Chronide,  lie  acquainted  the  Warden  of  the 
Fleet  widi  the  speeches  made  by  the  said 
Ffeid. 

Shr  Edmmrd  Cooke  saith,  That  he  hath 
known  this  Floid  long  ;  and  that  he  is  a  per- 
■icioaa  Papist,  and  a  barrister,  but  a  wicked 


If  r.nonof  Crewe  saith.  That,  if  we  are  care- 
fid  to  ponish  such  as  speak  scandalous  speeches 
of  fomgn  princes,  then  ought  we  muclifmore 
to  be  severe  to  those  who  speak  contemptuous 
words  of  our  own  princes. 

Dr.  WillU  examin«A^  saith.  That  Dr.  Pen- 
Mirjfin  told  this  examinant  of  those  speeches 
ofFfoid's,  and  then  told  this  examinant  also, 
that  he  had  told  the  Warden  of  the  Fleet  of 
the  same  words ;  and  that  one  Francis  Allured 
and  one  Jo.  Broughton  and  his  wife  can  say 
nncfa  of  Ploid's  cdoicing.  at  tlie  ill  fortune  of 
the  Pdsgrave  and  his  lady ;  and  that  one 
ffam^iMin  wiD  testi^,  that  Floid  hath  been 
Tciy  merry,  and  drinkW  of  healtlis,  whenever 
any  ill  news  hath  come  from  Prague. 

Mr.  Coalei  bach^r  .of  divinity,  exammed, 
ivth,  Hiat  Floid  told  this  examinant,  that 
toytfPl^  or  any  nobleman  of  England  had  as 
tKh  c^htto  be  king  of  Wales,  as  the  Pals- 


gmve  to  be  long  of  Bohemia.  And  this  exa- 
minant saith,  he  told  the  Warden  of  the  Fleet 
of  these  words,  and  also  of  the  speeches  that 
were  spoken  to  Dr.  Pennington  by  Floid :  the 
time  when  he  told  the  War^  of  it  was  (as  he 
remembereth)  about  the  13th  of  January  last. 

May  1.  p.  m.  Sir  Arthur  Ingtam  saith. 
That  the  committee  appointed  to  search  Fk)id*s 
trunks  and  pockets,  found  in  his  pockets  beads 
to  pray  on ;  and  they  have  found  divers  popish 
books  and  beads  in  his  trunk,  and  other  popish 
books  hidden  in  his  bed : — That  Broughton,  a 
prisoner  in  the  Fleet,  saith,  that  Dr.  Penning- 
ton did  tell  him,  since  Christinas,  that  FlOid. 
had  spoken  the  said  disgraceful  words  of  the 
Pdsgrave :— That  Mrs.  Broughton  said,  that 
she  heard  Floid  speak  of  the  Palsgrave,  but 
doth  not  remember  what  he  said,  because  she 
was  then  looking  out  of  the  window  to  see 
some  play  at  bowls :  That  one  Hardiman.  a 
poor  man  that  was  wont  to  help  Floid,  make 
ids  bed  and  do  him  such  like  seiTice,  did  hear 
Floid  laugli  heartily,  when  one  called  Fryer 
told  him,  that  Prague  was  taken  by  the  em- 
peror's forces;  ami  that  then  Floid  said  to 
Fryer,  What  will  the  lad  do  now  P  now  Bess 
must  come  home  again  to  her  father.  And 
that  the  said  Hardiman  said,  he  also  heard  the 
said  Floid  sneak  those  disffraoefiil  words  of 
Goodman  Palsgrave  and  Go(3yPal8grave,wheD 
the  said  Fryer  was  with  him. 

Ed.  FUndy  being  on  his  knee  at  the  bar  exa- 
mined, and  charged  with  all  th^  proofs  before- 
mentioned,  saith.  That  he  knoweth  not  Har- 
diman by  his  name ;  and  saith,  that  no  man 
ever  used  to  make  hished  in  the  Fleet,  but  only 
a  poor  woman.  He  saith  also,  that  there  la 
one  Dr.  Fryer  that  useth  sometimes  to  come  to* 
him,  but  denieth  all  the  words  wherewith  he  is 
chaiged. 

Mr.  Hackwdl  saith.  That  Lettice  Harris 
saith,  that  she  did  hear  Floid  speak  those 
words  within  this  half  year,  viz.  (Soodmaa 
Palsgrave  and  Goody  raJsgrave;  but  saith, 
that  she  did  never  tell  the  warden  of  the  Fleet 
ofit. 

Sir  "Robert  Phillipi  saith,  there  are  in  this 
business  three  things  to  be  considered ;  1. 1[lie 
ofience;  2.  The  persons  oifencftd;  3.  The 
punishment  to  he  inflicted  on  tne  offender* 
For  the  first  that  Floid  liath  spoken  derogatory 
words  of  tiie  kinj^'s  childreq,  in  deriding 
them  by  the  name  of  Goodman  and  Goody 
Palsgrave :  For  the  second,  that  we  shoiiNl 
remember  and  consider  in  our  sentence, 
that  the  persons,  whom  he  thus  derogated 
and  vilifiea,  are  the  hopeful  children  of  our 
prince ;  a  lady  hardly  to  be  equalled,  not  to  be 
excelled :  The  third  consideiation  is  the  punish* 
meut ;  wherein  he  ^ould  have  us  not  to  forget 
that  the'  party  to  be  punished  is  a  constant 
knave  (for  so  be  h/idi  been  laiown  to  be  bj 
many  roemljers  of  this  House  this  many  years) 
and  a  constant  and  malisons  papist:  Thati^ 
since  liis  offence  hath  been  without  Kmxtation,, 
.his  punishment  might  likewise  be  without  pro- 
portion :^That  he  would  have  him  ride,  with. 
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\nB  face  to  a  liorie's  tail,  from  Westminster  io 
tlie  Tower,  with  a  paper  in  bsbat,  wherein 
ahouM  be  written,  "  A  iMmdi  Wreteh  thatha^ 
^m^ciouslj  scandaAizea  his  majesty's  chil- 
<^dren^"  and  that  at  theTower  beuiouldbe 
lodged  in  little  ease,  with  as-  much  pain  as  he 
shSl  be  able  to  endure,  witbaut  loss  or  danger 
of  hisHfe. 

8ir  Tko.  Rowe  moveth,  that,  since  he  was 
committed  to  the  Fleet  by  the  Lords  of  the 
Cowicil,  he  wotdd  have  us  send  to  the  Lords^ 
fnd  confer  with  them  touching  the  punishment 
of  him. 

•  Sir  Dttdley  Digs  would  have  us  first  to  ac- 
qnaint  the  iJords  with  this  business,  and  make 
fliem  sharers  in  the  honour  of  punishing  so  rile 
nnA  undutiful  a  subject. 

Sir  George  Moere  saith,  that  on  extraordinaiy 
causes  we  may  enlarge  and  make  precedents ; 
Imt  desbeth,  that,  by  extending  our  power  in 
IIhs,  we  take  heed  that  we  do  not  prejudice  that 
^the  Lords.  He  would  hare  Floid  whipped 
llhsm  hence  to  the  piaoe  whence  he  came,  and 
wouki  have  him  so  left  to  the  Lords  for  farther 
puni^ment 

Mr.  Ravenscrtfft  would  have  him  fined 
1,000/.  vaU  so  his  corporal  punishment  to  be 
spared. 

Sir  TP^ncit  Seymour  wonld  have  us  i>uniBh 
hiinasfar  asdiepower  of  our  House  wfll  ex- 
tend ;  for  he  would  bare  us  now,  if  we  would 
at  anytime,  stand  on  the  privilege  and  power 
cf  our  HoQse.  He  woukl  have  nim  go  from 
heiice  to  the  Tower  at  a  cart*s  ted,  with  his 
doublet  off,  his  beads^^boitt  his  neek,  and 
that  he  should  have  se  many  lashes  as  he  hath 
Jbeads. 

'  Mr.  Salter  would  have  him  ride  on  a  horse 
(with  his  ihce  to  the  horse's  tail)  to  the  Tower, 
and  be  whipt,  and  there  put  in  htile  ease. 

Sir  Edmard  GUe$  would  have  him  stand  in 
ihe  pillory  here  at  Westminster,  two  or  three 
hours;  then  to  be  here  whipt  with  as  many 
lashes  as  he  hath  beads,  ana  to  be  so  likewise 
whipt  at  the  court  gate,  and  at  the  Temple, 
and  would  have  him  recommitted  to  theFIeet,  for 
hewonU  not  wish  any  man  to  come  into  a  worse 
prison.        '^ 

Sir  TAom*  Posthumus  HoBbt/  moveth,  that 
ive  should  recommit  him  to  the  Fleet,  theie  to 
be  kept  in  strait  prison ;  and  that  we  would 
eerufee  the  papers  before  we  proceed  to  censure 
film. 

'  Sir  FranetM  Darcy  would  have  a  hole  burnt 
through  his  tongue,  since  that  was  the  member 
tintt  funded. 

Sr  Jeretiiy  Woruy  would  have  his  tongue 
•Bt  or  cut  out ;  but,  before  we  do  censure  bun, 
be  ivould  have  OS  to  peruse  the  papers,  for  they 
m»^  discover  more  matter  against  him. 

ob  Ed,  Cecil  saith,  tiiat  we  should  make  a 
diAerenoe  between  the  scandaliiring  of  a  prince, 
indAe  scandalizing  of  a  subject.  He  would 
mot  have  uryet  to  peruse  the  papers,  nor  mix 
the  punishment  of  hjs  offence  agamst  those 
prinoes  irith  whatsoever  fhuHnyiy  DC  m  those 
papers.    He  would  hav^Idn^  burnt  in  the  fore- 
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headwidia  Toral>,  a  hole  hnrnt  also  iti  ^lis 
tongue,  and  agreeth  with  sir  Rehert  PMIips 
and  sir  Fiancis  Seymour  Ibr  the  rest  of  his  pu- 
nishment. 

8ur  George  Goring  would  have  his  nose, 
ears,  and  tongue  cut  off,  to  be  wUpt  at  as 
many  stages  as  he  hath  beadB,and  to  ride  to  every 
stase  with  his  face  to  the  horse's  tail,  and  the 
tail  in  his  hand,  and  at  every  stage  to  swallow 
a  bead ;  and  thus  to  be  whipt  to  the  Tower,  and 
there  to  be  hanged. 

Sir  Jo,  JephM.i  saith,  he  w6nld  have  moved, 
that  a  committee  mi^[htbe  appointed  to  consider 
of  the  heaviest  punishments  that  have  been . 
spoken  of;  but,  because  he  perceivedi  the 
House  is  inclined  to  mercy,  he  would  hare  him 
whipt  more  than  twice  as  fiu*  as  those  who  of- 
fended affainst  tlie  ambassador,  and  that  can  be 
no  less  wsm  to  the  Tower ;  and  would  have 
him  have  a 'paper  written  in  his  hat,  declaring 
bis  offence. 

Mr.  Jo.  Finch  ^aith,  that,  since  we  have  no 
testimony  on  oath  against  him,  he  would  not 
have  us  put  any  corporal  pimishment  on  him, 
but  all  the  ignommious  punishment  that  may  be. 

Sir  John  Slraugewaues  saith,  that  there  was 
ne^-er  a  precedent  made,  but  there  w  as  a  reason 
for  it  and  he  hopeth  no  man  doubteth,  that  is 
a  sufficient  reason  for  us  to  create  a  precedent ; 
and  therefore  woidd  have  him  whipt  and  burnt 
throiurh  the'tongue,  and, the  other  punishments 
asberore. 

Sir  Jo  Waliert  satdi,  that  cruelty  b^longeth 
to  oar  adversaries,  and  therefore  he  would  not 
have  us  punish  him  with  bumbe  in  the  tongue ; 
but  would  have  all  his  lands  and  goods  given  to 
the  I^alsgiave,  for  to  help  to  raise  a  force  to  re- 
cover the  F^tinate;  and  that  Floid  should  be 
wliipt  for  laup^ing  at  the  loss  of  Prag\te,  there- 
by to  make  him  shed  tears :  That  he  should 
endure  all  ^e  ignominy  of  pilionr  or  other- 
wise fbr  bis  scandalizing  of  so  nobfe  princes. 

Mr.  Alfhrd  would  not  have  him  whipt,  be- 
cause he 'hath  land  to  pay  a  fine :  That  be  will 
go  as  far  fbr  the  punisoment  of  him  as  a:iy  pre- 
cedents will  warrant,  but  no  further.  He 
agreeth  with  sir  Jo.  WaHers  in  all  points  of  his 
censure,  saving  whipping . 

Sir,  t'ldarin  San  !y.  saith,  that  the  sentence 
which  shall  be  given  here  will  be  censured  in 
al  Christendom :  the  cause  of  Floid's  oflence 
is  the  ground  of  all  the  diflTerences  in  Christeu- 
dom,  which  in  diliierence  of  religion.  He 
would  not  have  us  interrupt  the  business  of  the 
Lords,  who  are  now  fidl  ot  business,  by  sendinflr 
of  Floid  thither;  nor  in  the  consideretioo  of  hja 
punishment  to  touch  his  relij^iou,  for  that 
were  to  make  him  a  martyr.  He  agreeth  ^^'itli 
sir  Jo.  WaHers  in  all  points  of  lus  seuteuce, 
saving  bis  whipping ;  for  that  is  a  nunisbment 
impr  'per  for  a  gentleman,  from  wnich  unless 
he  were  degraded,  be  would  not  have  him  whipt« 

Sir  Fhtnc"^  ij*tijdmM  would  have  his  whip- 
ping counted  fbr  a  fine. 

The  Matter  of'  the  Wf*rd$  would  not  have  us 
meddle  with  bis  religion  in  the  punialuneDt  of 
him. 
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fir  JU.  MamjiUmgtie  «iHh,  he  diiidntfi  we 
ttuilBflPt  i^ciMvetlieluttg^BpruoDertoaiiotiier 
friwn,  anil  thbFkid  bewg  by  the.Lords  of 
file  eomcil  eommitted  to  ue  Fleet,  we  may 
Mk  icaMve  hiBi  loliie  IVyirer. 

his  onferedand  adjudged,  Tha^Ed.  Floid 
abatt  be  letanied  this  niglit  to  the  Fleet,  there 
toEe  in  Boj^cm'a  ward,  and  to-qiorrow  moniing 
Miideto  WcBtminatar  bare  lid^ged  on  a  horae** 
hck,  with  hia  &ce  to  the  horee'e  tail,  and  the 
Inl  ia  lua  httid,  and  to  atand  at  WestmiDsler  on ' 
Ifae  piOory,  firm  9  to  11  of  the  elock ;  then  to 
lide  in  the  aame  manner  to  the  Old  Exehai^, 
and  there  fo  eland  two  hofon  mote  in  the  pillory; 
and  on  Friday  to  lide  in4he  aamemannerto 
Cheapside,  and  there  to  atand  in  the  pillory 
ftwn  fOof  die  clo«^  in  the  morning  tiU  1$,  and 
Am  to  fide  Imdctisenoe  in  the  same  manner  to 
ihe  Fleet ;  to  have  a  paper  in  his  hat  at  eirery 
one  of  tfieae  jiaees,  and  another  I^P^  on  tlie 
piDofy,  the  mscr^ydon  whereof  flnail  be  these 
%BFds,  *For  fidse,  malicknis.  and  despitefnl 
*  Spcedies  .against  the  king's  daughter  uid  her 
•hasband;'  to  be  fined  t,000^  to  the  king: 
Ite  his  sentence  shsfl  be  jeedtobe  executed 
bf  the  dieri^  of  London  and  IVliddleaex,  and 
9>t  the  fbrmer  committee  shall  draw  a  warrant 
to  dns  purpose,  which  shall  be  subactibed  by 
dieSpttiker.  ^ 

Sr  FramtU  KeanUttm  moredi,  that,  in  re- 
spect dmi  Field's  son  ba&  married  a  gentle- 
tosa's  danghter  of  worth,  that  his  grandchil- 
dren any  not  feel  the  weight  (^  die  fine. 

Laid  tUgfordwwM  haTo  the  Wardeif  of  the 
Fleet  to  lead  the  horse,  aa  Fkiid  rideth.    - 

Sb*  Thomas  Wentworth  desireth,  that  a  oom- 
Buttee  maybe  appointed  to  collect  the  reasons 
af  thai  onr  censure  (becanse  there  will  be  many 
Buiferolent  eyes  on  ihe  same)  that  it  may  rer 
anin  dear  to  posterity. 

It  is  ordered,  and  a  committee  appointed  to 
colect  aD  the  proofii,  t^tbnonies,  cailses,  and 
of  this  Censure,  and  to  present  it  to  the 


When  this  Soitence  was  thus  amed  on,  the 
ssid  Ploid  was  called  into  the  House,  and  on 
Us  knee  at  the  bar  heard  Judgment  pronounced 
by  ifae  Speaker. 

'Hie  Warden  of  die  Fleet  is  commanded  bv 
die  House  toput  Fl«d in  Bohoi&'s  ward,  and  to 
defirer  and  attend  him  to  the  sheriflb  of  London 
snd  Middlesex,  till  the  sentence  be  accordingly 
esecnledonhixn. 

JIfffSf  3. 

Hr.  Chancenor  of  the  Exchequer  deliveredi 
a  m  essafl^'  from  his  majesty  ;  who  hatb  ta&en 
csre aodnotice  of  what  was  done  here  yester- 
Aiy,  and  saitfa.  That  hegi^estfais  House  thanks 
hk  the  fikeness  of  a  king  and  of  a  father  ;  and 
as  a  Ibther  doth  deaire,  itaJk  our  zeal  to  him 
dsdi  not  transport  us  to  inconyeniencies : — That 
he  would  haye  ns  first  query,  whether  the 
Pber^  of  this  House  can  warrant  us  or  give  us 
power  to  sentence  one  who  is  no  member,  nor 
sftnder  against  this  llouse,  nor  any  member 
tik;  seeottihy  ^peryV^hether  we  can  or  will 

Tou  nil* 


sentence  a  denying  party,  other  dian  on  oath : 
—That  the  Lords  did  desire  sir  Henry  Yclver- 
ton,  because  he  wias  the  king's  prisoner,  .and 
would  not  meddle  with  him  ttU  his  majesty  had 
cottmkanded  him  to  be  deKvered  to  them  ;  and 
his  muesty  would  hare  us  to  consider  whether 
we  will  not  shew  the  Hke  respect  to  his  raajes^, 
Floyd  being  his  prisoner,  9s  standing  commit- 
ted oy  his  council.  He  would  bare  ns  leare 
diis  to  him,  and  he  will  be  caireAil  to  punish 
FTord  aecording  to  the  greatness  of  his  fault. 

The  Mastei*  m  the  Wards  deHrereth  a  record 
from  the  kin^,  which  his  majesty  commanded 
him  to  acf  uamt  this  House  withal ;  and  saith, 
that  the  kmg  saith,  that  he  will,  on  view,  con-  \ 
firm  vdiat  Privile^^  we  haye,  and  would  haye 
ns  rest  assured  of  it. 

The  record  sent  by  the  long  goes  somewhat 
to  this  purpose. 

<  Rotuhim  parKamenti  1  H.  4.    Que  les 

*  Commons  ne  soyent  poim  parties  aux  juge- 

*  ments  ;  que  le  jugement  appartient  seulement 
'  aux  seigneurs,  ou  seulement  au  roy  mesme, 
*excepteou  leroy  leur  donne  spe^allement 

*  authority.* 

Mr;  Alford  desiredi,  diat,  since  our  ship 
hadi  touched  on  a  rock,  we  inliy  come  off 
dear:  That  diere  are  precedents  where  the 
king  hath  pardoned  the  i>arty,  whom  the 
Houses  of  parliament  have  judged';  and  that 
he  wisheth  his  majesty  woum  do  so  in  this V 
foir  that  it  is  expected  "that  otheiwise'  our  sen- 
tence should  be  executed.  ^ 

Mr.  No^e  saith,  that  there  is  no  doubt,  but 
that  the  kmg  may  stay  execution  of  judgment 

gVen  in  any  court :  That^  in  the  case  ot  La- 
ner,  the  king  did  pardon  the  offender  offer 
judgment  eiyen  by  the  court  of  pbrliament. 
He  would  diat  we  should  send  a  Supersedeaa 
fi»r  the  stay  of  judgment,*  with  this  reason  in  it, 
because  it  hath  pleased  die  king  to  spare  the . 
execution  of  the  judgment  we  gave.  He  saitb^ 
that  we  may  judfipe  our  Qiembers,  or  one  that 
ofibids  amnst  this  House,  or  a  member  of  it ; 
but  in  omdr  cases,  and  of  other  persons,  h^ 
thinkedi it beloiigedi to  the  Lords;  and'skah 
be  of  that  opinion,  till  he  seeth  some  precedeiit 
to  the  contrary  :  That,  since  we  hare  giveh 
judgment,  he  would  have  us  appoint  a  couunit^ 
tee  to  see,  whedier  we  have  done  it  iustly  or  no. 

Sir  Henry  PooU.  saith,  that  he  hath  heard, 
that  we  and  me  Lords  did  sit  all  ui  one  house  toge- 
ther, and  dien  we  did  give  judgment  with  themi. 
He  desireth  a  committee  maybe  appoiiitedto 
seek  forth  precedents  f«P  the  same ;  for,  if 
we  were  once  joined  with  the  L^ds,  and  haVe 
given  iudgment  with  them,  dien  be  would  have 
us  seek  how  we  parted  with  that  power, .     .   \    ^  -, 

Mr.  Zfac^W^  would  not  have  a  comuiittee  i  ". 
appointed  to  examine  what  we  have  dope.;,  f^r  ^. . 
he  hath  been  a  diligent  searcher  for  nreceiients^   /; 
in  this  kind,  and  can  find  none ;  bur  he  would 
have  us  send  to,  the  sl^erite  presfentil^,  by  ab.. 
order  of  this  House,*<hat  We   wiU„;thajt,  .f6r  v 
cansesbest  known  to.  oursdVes,  tfeey 'should- 
forbear  the  execution  of  Aatjuj^gouef^  ji^tidi^jr 
hear  further  from  us.*  .1     : 

H 
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wv  .pait  of  it  would  but  lay  a  stain  <m  tiM 
juc^fment  of  the  tlouse;  and  thoreim  he 
weak)  have  us  send  to  thekmi^y  and  deiire,  4hat 
since  we  have  been  a  dutiful  Parliament,  he 
would  be  pleased  to  coafinn  the  Senlenoe  w4 
have  given. 

!Wi»y  S,  p.  Iff. 

It  b  agreed,  by  question,  that  the  ^eaker* 
accomoanied  with  some  of  this  House,  snail  go 
to  the  king  with  a  Message  concerning  thisbu^ 
siness  of*  Floid. 

Mr.  Nof/e  wouldj  that  we  should  give  hia 
majesty  full  Answer  to  the  Record :  That  w« 
should  signify  to  his  mi9e8t3r,  what  we  hava 
done  in  this  particular ;  but,  for  the  general  of 
his  mi^jesty's  queries,  touching  the  Privilege!^ 
of  this  House,  to  acquaint  his  majesty,  thali 
the  Sentence' beinff  executed,  we  will,  with  all 
convenient  speed,labour  to  satisfy  his  majesty^ 
by  precedenta,  in  all  the  rest  of  the  queries. 

Sir  Edward  Mvuutague  saith,  that  by  th* 
ancient  course  of  Parliament  we  may  not  ap» 
point  what  number  shall  go  in  a  Message  t» 
the  kinfi^,  nor  when,  nor  to  what  place ;  for 
those  things  always  stand  in  his  mi^esty'a 
pleasure  to  appoint. 

It  ia  ordered.  That  all  those  of  the  Council, 
who  are  in  our  House,  ^all  go  to  the  king, 
to  signify  ^  ^  majesty,-  that  we  desbe,  that 
all  this  House  with  the  Speaker  may  attend  hif 
majesty ;  or,  if  not  all  of  us,  then  so  many  an 
his  mi^esfy  will  appoint,  and  at  the  time  an4 
place  his  majesty  shall  set  down* 

The  Master  oj  the  Wardi  would  have  the 
Message,  wliich  we  send  by  the  Speaker  to 
the  king,  to  be,  that  our  love  and  zeal  wera 
the  ground  of  our  judgment ;  and  therefore  to 
desire  his  maiesty  to  deal  with  us  as  a  father 
herein  ;  but  ne  would  have  us  first  of  all  aoi* 
swer  to  that  Paper  or  Record  that  he  sent  us. ' 

It  is  ordered,  and  a  Committee  appointed  to 
go  presently  to  draw  the  ^lessage  which  the 
Speaker  shall  deliver  to  the  king. 

Mr.  Secretary  reporteth  the  king's  answeir 
to  the  Message,  that  the  king  is  graciouslv 
pleased,  that  ait  the  Hoiise,  accompanied  widn 
the  Speaker,  shall  come  to  speak  with  him  to<^ 
morrow,  touchioi^  the  Censure  given  by  this 
House  on  Floid,  m  the  afternoon  at  two  o^dock^ 
m  .the  hall  at  Whitehall. 

M&y  S. 

The  substance  of  the  Message  to  be  ddiverei 
by  the  Speaker,  iroln  tiiia  House  to  the  Idnffw 
To  present  to  his  roiyesty,  first,  allhuflme 
thanks  for  his  gracious  expressing  and  underr 
standing  of  our  disikisition  and  a&ction  in  the 
Sentence  which  was  by  this  Hoqm  given  oa 
Floid,  the  maticious  reviler  of  his  m^esty's 
children :  To  shew  his  miyesty,  that  it  was  not 
the  intent  of  the  House  to  exceed  pveoedenttL 
nor  to  win  any  further  power  to  i>undvet  ^aail 
though  we  win  not  dispute  the  juridical  powqr 
of  this  House,  yet  we  humbly  shew,  that  ifatf 
precedent  (which  his  majesty  sent  to  o^  4ol|^ 
not  bind  uanowi  becaiveit  is  aq  act  of  MKn^ 


.  ^Ed.Sandjfi.  would  hove 
given  totheSherif&,a8  Mr.  Hackwell  spake ; 
aud  that  in  the  afternoon  we  should  acquaint 
the  Lords  with  what  we  have  done.       % 

Sir  Edw,  Cooke  wisheth,  that  his  ton^;ue 
may  cleave  to  the  roof  of  his  mouth,  that  satth, 
this  House  is  no  court  of  record ;  and  he  that 
saith  this  House  hath  no  power  oif  iudicature, 
understands  not  himself:  for,  though  we  have 
not  such  power  in  ^all  things,  yet  have  we 
power  of  judicature  in  some  things,  and  there- 
fore it  is  a  court  of  record.  The  &ing*8-bench 
dn  meddle  with  no  real  actions,  nor  me  Com- 
mon Pleas  with  any  business  concerning  the 
crown,  and  yet  are  they  courts  of  record: 
That  no  liberty  can  be  taken  from  any  court, 
but  by  act  of  parliament ;  and  this  record  sent 
hither  by  the  king  is  no  act  of  parliament,  and 
therefore  cannot  prejudice  our  liberty :  *  Multi 
.^  multa,  nemo  omma  norit :'  That  he  knoweth 
that  this  ii  a  court  of  record,  or  else  all  the 
.power  and  liberty  of  this  House  wereoverthrown. 
He  would  have  no  tupertedcat  to  be  sent  to 
tlie  fiherifr,  because  he  hath  no  warrant  for  to 
see  the  execution  of  the  sentence  on  Floid ;  but 
would  have  a  message  sent  by  word  of  mouth, 
that  we  will  spare  the  sheriff's  attendance.  tiU 
another  time,  when  they  shall  have  further 
.warning. 

It  is  ordered -accordingly,  and  a  Message  by 
word  of  mouth  is  sent  to  the  sheriffs  by  our 
usher  or  seQeant,  that  we  <fischarge  their 
allendaiieey  tOl  we  shall  give  them  farther 
warning. 
.   Sir  R'  bert  PhilUpi  moveth  that  since  we  have 

$*v«n  testimony  of  our  duties  to  the  king  more 
an  any  precedent  doth  shew  of  the  like  to 
any  king,  he  thinketh  it  good  that  we  beseech 
his  majesty,  on  so  good  an  occasion,  to  give 
us  leave  to  creato  this  precedent)  that  our  judg- 
mont  and  sentence  may  not  be  scandalized. 

Sir  Ed.  MorUtifiue  would  not  have  us  to  go 
to  the  Lords:  It  is  no  prejudice  for  us  to  stay 
an  execution ;  and  therefore  he  would  have  us 
(in  defence  of  what  we  have  done,  and  to  main- 
tain our  judgment  and  sentence)  to.  frame  a  bill 
to  this  effect,  and  to  dispatoh  the  same  with  all 
expedition. 

Mr.  Crewe  saith,  that  we  decline  from  what 
wc  have  done,  if  we  strengthen  it  by  a  bill. 
.  Mr.  Solicitor  would  have  us  go  to  the  long 
with  thanks  for  his  care,  and  to  let  his  nuyesty 
he  acquainted  with  the  reasons  of  our  judgment, 
and  to  desire  his  mtyesty  to  confirra  it.  He 
liketh  well  of  having  a  bill,  but  thinks  it  will  be 
tpo  tedious. 

Mr.  FiHck  aaith,  that  it  hath  been  resolved 
in  tlie  Kill's  Bench,  that  a  Habeas  Corpus 
cannot  be  granted  to  remove  a  prisoner  com- 
nutted  by  Uie  lords  of  the  council.  He  would 
have  us  to  beseech  his  majesty  to  corroborafe 
our  powor  in  this  business,  that  our  judgment 
or  santeoce  mav  be  put  in  execution,  since  the 
.  sam^  proceeded  out  of  our  xeal  to  hiamiyesty 
%f)4  hia  children. 

.  '$ir  OudUy  Digt  saith,  that  the  Sentence  is 
fhren  andtaMa-nkoadyandiiow  to  take  away 
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^aeak  r  Tb  dove  hamMy,  th$t  his  majestr  Wffl  mriunwit :  if  oar  precedents  be  good,  and  done 

;le  pieaM^  to  ttreogthen  and  conntenance  tMi  in  a  peaceable  time,  they  are  lawfal ;    but 

'Seaimee,  smee  ii»  groimd  and  canse  of  it  was  reason  (whereby  we  sa  v  we  will  shew  that  we 

mrlenreat  desire  to  express  -our  homble  and  have  power  to  jiidg«  the  said  eause)  hath  so 

iKBity  afledioBS  to  his  majesty  and  his  chil-  great  a  ktitade,  as  he  knoweth  not  how  to  an« 


•  Mr.  Secreiary  sailhy  that  the  ling  hath  in 
this  puticidar  made  a  <|uestion  of  ^  power  of 
^aur  H^ose;  and  ibr  ds  to  stand  upon  this 
'fowerof  ours,  he  holdeth  it  unfit,  nnlesa  we 
ipere  better  \iHm<M  with  precedents  than  he 
ihininpth  we  can^iaye  ;  fir,  if  the  king  should 
deny  it,  we  are  for  erer  barred. 

fkt  MmMltr  tf  ike  Warrfjiittith,  that  in  this 
buMitcss  we  haTO  to  deal  with  the  Lords  as  weU 
as  the  kittfl^ ;  for  this  Sentence  of  ours  doth 
eDntem  thebr  lordships  and  the  priyileges  of 
Ihst  Hooaei :  That  our  desire  to  have  our  Sen- 
tenee  confirmed,  is  in  a  manner  to  desire  to 
■Mice  a  new  precedent :  Hewl^uM  have  us  to 
lake  such  a  care  to  satisfy  all,  as  that  the 
liords  may  not  claim  that  then*  privileges  are 
imeTCBted  in  this  business,  which,  they  may 
peifaaps  say,  appertained  to  them. 

Mr.  JHsc/rve// saitb,  that  the  precedent  sent 
to  ns  by  liia  iili9est3rdoih  not  bind  us  any  more 
than  it  dolb  tbe  Lends  ;  for  in  it  is  expressed, 
that  the  Lords  could  not  judgeatone,  which  the 
aoeeeeding'  practice  since  sheweth  to  be  other- 
wise ;  but  we  cannot  shew  any  practice  that  we 
Incve  akine  nven  judgment  in  the  like  case  to 
dusofFloid. 

'    ^  £tf.  Mountague  saith,  that  the  intention 
ef  the  Committee,  who  penned  this  Message, 
mdier  to  rely  on  the  long's  &vonr,  than  to 
d  OB  a  justification  of  what  we  have  done. 

Sr  Edmard  Cooke  saith,  that,  by  the  Paper 

ta  iia;by  tiw  kmg,  it  is  set  down,  that  we 

power  of  judicature  ;  but  every  man 

I,  that  we  have  judged  those  of  our 

Hauae)  and  others  also  ior  a  contempt  or 

against  this  House,  or  any  member 


May  3,  p,  SI. 

Tlie8pedierdelivereth  our  Message  to  the 
kli^,  egoar  whole  House  being  present. 

The  Speaker's  speech  ,vM.  fol.  T58  ;  with 
fhn  aiso^  that  we  dnnk  the  Keoerd  sent  us  by 
his  aajyeatj  is  no  other  than  an  Ans>(ver  to  a 
■ctilion  exhibited  by  the  Commons  *^  That  we 
Ussffch,  that  the  execution  of  the  Judgment 
^iven'by  us  on  Floid  may  not  to  be  deterred, 
ta  ifae<fiaooiBfartof  his  maiesty's  Commons, 
tad  the  dSaoouragementof  that  Oaaae." 
'  The  King  answereth  ;  Tliat  he  ever  speak- 
aril  fimn  his  heart :  That  he  wilt  shew  at  all 
« to  ua  a  fatherly  fawe  and  a  fatherly  care : 
he  waoM  fiav»  us  to  proceed  with  bnsi- 
D  a  right  course.  He  knoweth,  that 
Hhat  we  bare  4ioiie  proeeededi  out  of  love  to 
kin  atod  hia  cbildran,  but  out  of  too  great  a 
•etf  aomea.  heresy ;  and  saith,  that  we  have 
pranrdrd  irith  loo  much  celerity  and  alacrity : 
*Bt  the  fowyeis  wbe  were  prea^  are  not  to 
ksexewed.  If  thitt  Fhndbe  guilty,  (as  his 
miBt^btSmnAykti  deasTfea  a  greater  po^ 


swer  it ;  for  it  is  both  his  opinion  and  ours,  if 
JQ^es  go  to  reason,  and  leave  point  of  law, 
they  wander.  He  would  have  us  se^  fordli 
precedents  to  diew  the  same :  that  his  m»> 
lesty  even  now  received  a  Petitkm  froi9  Fh>id, 
who  oonfesseth  tbe  deed,  but  ^et  wvuld  not 
have  ua  condemn  a  denying  nftin,  but  by  wtt* 
nesses  on  oath.  In  the  mean  time  (till  we  have 
presented  to  his  mi^esty  a  Petition  of  what  we 
desire)  his  majesty  will  see  such  punishment 
inflicted  en  him  as  we  shall  think  enough. 

May  4. 

Mr,  Secretaiy  delivereth  a  Message  fhnn  his 
DMyesty.  That  his  majesty,  as  soon  as  we 
were  yesterday  parted  mm  him,  gave  order  to 
his  learned  council,  to  see  whether  Floid  had 
confessed  the  fault  (for  which  this  House  sen*- 
tenoed  him)  or  lio ;  and  the  Petitbn  which  was 
ddivered  yesterday  to  the  kins*,  (and  which  his 
majesty  yesterday  mentioned)  was  not  fi^m 
Floid  himself,  but  from  Fhnd's  son :  but  Floitl 
himself  absolutely  denietb  the  words,  and  there- 
fore his  migesty  will  send  it  and  him  to  the 
Lords  to-morrow,  that  the  witnesses  against  falih 
may  be  tiiere  examined  on  their  oaths,  and  that 
Floid  may  be  punished  as  seveiely,  or  more, 
than  we  adjudged  him  to  be :  l^at  his  majf^sty 
expects  our  Answer,  touching  our  sending  him 
a  petition,  and  concerning  our  meddling  ^vith 
Floid,  he  being  his  mtyesty^s  prisoner. 

Mr.  Solicitor  saiA,  ^that  he  and  Mr.  Afton^eV 
did,^  by  the  king's  command,  examine  Floid, 
who  denieth  absolutely  the  words  for  which  he 
is  here  sentenced ;  and  the  said  Floid  doth 
also  deny  another  business  which  Mr.  Attor^ 
ney  did  put  him  in  mind  of,  and  had  under 
tbe  said  Floid's  own  hand  :  that  tbe  king  f  aid 
he  did  the  less  believe  Floid  for  his  denying 
that  other  business ;  and  that  his  majesty  sai^ 
that,  if  we  can  find  out  a  better  way  ibr  this 
business  of  Floid  than  to  go  to  the  Lords,'  I.e 
shall  like  well  of  it,  but  would  not  have  us  con- 
demn a  denying  man  without  witnesses  ob 
oath. 

Sir  Robert  Phiiiips  saith,  that  we  censured 
Fk)id  out  of  our  duty  and  respect  to  the  kin^ 
and  his  children,  wherein  we  shewed'our  love 
and  our  duty  ;  but  we  are  imfbrtonate. 

Mr.  Aiford  saith,  he  will  never  consent  -diat 
we  shottkl  send  this  to  the  Lords,  for  thift 
woqki  be  a  scandal  to  our  judgment ;  and  that^ 
if  we  sit  down  that  the  Loida  may  intve  it  oift 
of  our  hands,  we  are  unworthy  ot  beiDg  paiiia- 
ment  naen.  He  sailh,  he  must  say  thus  mtlch^ 
though  he  never  speak  more. 

Sir  Duditv  D%9  Saith,  that  we  have  done 
herein  our  Best ;  and,  though  we  luive  mA 
dooesudi  as  may  be  eaoecuted,  we  have  yet 
shewn  ourselves  good  suljects ;  and  thcrefof% 
he  wouM  have  us  go  oh  with  what  may  ba 
good  to  the  cqmmoiiweihji*  .  .       ^ 
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ftv  «lMy  ow  ghw  oatii :  dnt  lie  laaii|«ih 
Ihat  the  eaite  VMiahal  have  punidwd  mod  im 
pRBontd  whlioat  oalb  m  his  owo  cut ;  md 
ehall  we,  who  are  the  rmesmtatm  My  tf 
the  whole  eoiamonwealift,  doubt  whekh^  % 
iudgment  men  bj  as  without  oeth  shell  be  tf 
less  fofce  thin  that  eftfasesiii  marabai,  who 
do  this  ooly  by  the  king^s  edict. 


Mr.  MnllHaM^  that  he  wottM  hii?e  this 
business  thus  rest  i  for  we  hare  daschaiged  our 
.eonsciei)ces4 

Sir  Oigrg^  Moore  saith,  that  he  oeiieei?elll, 
that  what  w^  did  in  Floid's  busiMaB  was  jvs- 
tioe  sjDii  done  justly  :  that  the  dvil  law  saith, 
that  in  ttbHs  dv  iu  ei  oUacurU  judgment  shall 
be  given  on  oath  ;  but,  'yrhere  ihe  matter  » 
dear^jwiginent  may  be  justly  given  without 
oath  :  and  these  vaoi'ds  were  ckmy  proved  to 
us,  bv  t^  ooncuireney  of  divers  witness^; 
and  therefore  what  we  ha^e  done  is  done  justly. 
.He  would  not  have  us  to  go  to  the  Lwds,  but 
aaitii,  we  Itave  disoliaiged  our  consciences ; 
and,  if  that  wliich  we  have  done  may  not  be 
executed,  he  would  not  have  us  to  hinder  our 
other  businesses  by  further  dispute  hereof. 

Sir  Thomat  Bxnve  saith,  he  thinketh  the 
liberty  of  our  House  is  hereby  shaken:  he 
.thinketh  our  judsfment  was  rightly  given,  and 
therefore  would  nave  it  stand  on  record  as  our 
daim.  tie  saith,  he  hath  heard,  that  the  Lords 
.cannot  take  notiue  of  a  grievance  but  from  us ; 
and,  it  by  this  meims  the  kinsf  send  this  busi- 
Bess  to  the  Lords,  we  sbaU  then  exclude  our- 
selves, sod  the  Lords  will  henoeforth  deal  m 
aucb  business  without  us,  and  so  we  shall  lose 
that  privilege.     . 

Shr  H<nty  PcoU  Saith,  he  thinketh  nothing 
.«Bn  be  done  herein  without  pngudice,  if  we  date 
not  parties  to^  it :  he  thinketh  thorefiMe,  that  a 
hill  is  the  best  eouise.* 

The  MutUr,^  ih^  Wards  saith,  thatVe 
liave  herein  app«ded  to  the  king,  aad  we  can 

S»  no  higlier,  nehhor  would  wish  that  we 
ould  ffo  any  lower :  he  would  have  us  peti- 
tion the  king  fo  deal  with  as  asa  father  herein, 
and  to  takeit  mto  his  own  hands,  without  pre- 
fening  it  to  the  Lords. 

Sir  Samutl  Sandet  saith,  that  a  kingdom  er 
fiunily  being  divided  cannot  stand.  It  is  a 
maxim  in  this  House  that  a  member  of  this 
House  may  not  speak  against  what  is  here 
tele :  that  he  thinketh,  &at  which  was  here 
done  against  Fk>id  was  out  of  our  love  to  his 
iDMesty  and  his  childm,  and  with  justKe ; 
anoy  if  tlds  sentenoebe  enroneously  given,  let 
the  party  af(|ud|;ed  appeal.  He  saith,  that  we 
•re  a  oourt  ot  record,  and  every  oourt  of 
record  hath  power  to  give  an  oath  ;  and  want 
of  use  taketh  not  away  the  jurisdiOliun  of  a 
•ourt,.  Hewoukl  have  our  judgment  entered, 
and,  if  our  love  to  his  majesty  and  his  chiU 
dren  hath  herein  oorropled  as  with  too  much 
fle^l,  let  him  be  the  judge  of  it,  for  whose  sake 
we  were  so  eocrupted.  Hesaith,  that^  oti- 
lemony  of  taJdag  an  oath  on  a  book  is  demimne 
jhmp^  ;•  and  duo  wte  a  ooart  of  Record  before 
tbaloeiemony  vr»  nsed  -in  the  giving  of  an 
oath.  Hedfweth  mSn,  thai  our.  judgment 
may  be  entered,. and  then,  if  the  p*rty  ad« 
juiced  atoeal,  let  him  take  hia  eouise}  we 
Mre  dpsmi^  oar  cQiifciencea. 

Mr.  Asia  saidi,  thai,  if  the  lady  BlinbeA 
hid  beqi  pwacnt,  and  comriaiaed  to  theeaili 
mosfail,  Aey  wmikl  faava  ponUMid  Fhdd 
withoofc  minnlQriDg  M  oadi  Is 


Sir  Edvurd  Coitke  sutht  that»  when  a  Judgv 
mens  is  ready  to  be  giveo  which  ooooaros  tSe 
king,  as  all  orimioal  matters  do«  thort  aia  tow 
acts  ofpariiameat  thai  ja4gmelitsh«llBBCha 
stayed,  though  a  oonomand  coom  fiom  tha 
kii^  under  the  great  or  privy  seal :  but  it  is 
odierwise,  when  the  judgment  is  to  he  gwen 
for  felony  or  treason ;  for  therein  the  kiqg  is 
an  immediate  party,  aad  he  may  desist  to  basa 
it  proseeuted,  as  well  as  an  ordinary  por^  iaa|r 
let  fall  his  own  suit. 

Mr.  SalUUcr  saith,  that  the  Message  thai 
was  sent  this  morning  from  his  majesty  first 
drew  this  business  into  question  $  and  be  now 
leaveth  it  to  the  consideration  of  this  HouBttt 
whether  we  will  cuter  this  judgment,  the  king 
demanding  preeedents  of  us,  whereby  he  mknl 
see  our  i>ower  to  give  such  a  judgment.  Ha 
feareth,  if  we  do  enter  this  judgment^  it  wiU  be 
displeasing  to  the  king. 

Sir  Edwrd  SoekoUle  saith,  that  the  Journals 
in  the  Lords'  House  of  Parliament  are  re- 
corded every  day  in  rolls  of  parchment,  and 
therefore  he  would  have  ours  so  done  too. 

It  is  Ordered,  that  the  Jounuds  of  this  Housa 
shall  be  reviewed,  and  reoorded  oit  roHa  of 
parchment. 

It  was  thought  fit  on  this  h»ng  dMMte  of  £d 
Floid's  business^  that  a  eommitsse  should  nro- 
ceedto  draw  up  the  Reasons  and  groond  of 
our  Judgment  given  against*  FMd,  aad  thai 
the  Judgment  Itself  should  be  SOS  down  toh^ 
entered  m  di^  form  ;  which  being>  aoaordin|dy 
done  by  a  oommitlee,  it  was  aocoidinglyTay 
order  on  the  question,  entered  into  thejoiiraal 
of  fills  House. 

Maif  5. 

^^""^^  ^i^  •»"«>iV.  Thai 
mey  have  had,'  dunng  this  parfiaaMnt,  much 

contentment  in  the  oorrsspondeni^  between  oa 
and  them  ;  and  that  thejr,  having  heaid  of  thi 
censure  given  by  this  House  against  Fkid,  da 
desire  a  conference  with  this  House,  tor  tba 
seoommodatuig  of  tnat  busioeos  ia  such  sort 
as  may  be  vriihout  prejudice  to  the  Privilagoa 
of  either  House ;  the  number  to  be  tlie  whola 
House,  the  time  thi*ee  o'cftadt  in  tjtte-  after* 
noon,  place  tho'  painted  chamber  ;  and  powot 
to  be  given  to  fiie  commttlees  ot*  faotii  ttowta 
to  oo^er  and  debate  f reelj^  that  we  tamf  iIm 
better  onderotand  each  otM'sTeaaotts* 
Sir  £«^  Gmu/ saith,  that  it  is  a  role 
great  pamonages  end  princes*  thai, 
weald  me  a  lespedfui  answer^  t^i 
koy  fiieir  own  ambassador  or 


ooad  tt 


Answer  is  given  to  the  Mesoage  fi^ai 
Lonb,.  Thotthis  Hoaae  soteiMeth  ^*-^  > 


witkngnlt  dndaC  ^^ib#mb» 


) 


lonUitpB  iwtfafir  anmrerto 
of  our 


gr Swmmel SamikMimM  B&tbw  divenitjr 
«f  waaon  cboagiit  Id  proceed  iniai  Mreratf 
if  mBdJOD  ;  fbv  perhaps  tie  mnst  difo  in  «>pi^ 
MB  feat  otbers  la  this  Hoaie  aiiorfr  worth/. 
fleflntk,i#'weaad  to  the  Lordi  that  we  wiU 

aad  thea  answer,  wc  then  deny 

aad  he  wsuU  not  hare  us  ta  i 

r»  whieh  we  peimve  is  sweet  m 

that  SB,  their  oooesit  of  Qi«    H^  wouU 

hate  at  to  laaam  with  them  lirom  the  groaads 

of.  the  hw :  h  it  httman  to  err  $ 

the  U^hcBt  Courti  of  the  king*- 

have«faeir  Wnts  of  £nror ;  hut  to  oer- 

hi  that  arror  is  beUaiae^  or  unworthy  a 


Mr,  A^mrd  saith^  wa  have  givea  a  jodgaient 
jwfaatHyj  and  caaied  it  to  be  entered;  he 
wsoUoot  kava  as  to  refuse  a  eoafercnce  on  it  ( 
hitt,  if  th^  braak  oat  nta  matter  which  may 
tnul  further,  that  then  we  may  desire  of  their 
IsiMips  farther  t£aie  to  answer  it. 

It  is  ardai«<  that  the  Master  of  the  Wards 
shaH  carry  our  Answer  totibe  Message  from 
the  Lsnb,  and  that  the  effect  of*  it  shadl  be  an 
wprtwasa  itf"  oar  joy  and  contentment  in  the 
Rsadasnespoadeacy  tiiiat  hath  been  between 
Mh  Hooaes  during  all  the  time  of  this  par- 
I  aad  that,  for  eor  paits,  we  will  en- 
oQBtiauance  of  ^e  same  as  fo  as 
asheth;  aad  that  we  wfll  meet  for  the  oon- 

isdenred. 

Hr  GeoTf^t  Moort  milh,  that  there  are  three 
AimsiathM  hosaiesitobe  oonsideiad  of  aad 
1 .  Tliat  we  are  a  court  of  lacord  $ 
that^  helliBihieth»wiH  not  be  opfMsed :  3. 
wa  took  coaniaanoe  of  lUs  hnsiness :  9. 
whieS  we  had  to  judge  aad  sea- 
Fleid  widkoot  oath;  aad  it  is  no  more 
wa  do  to  sherifls  for  making  of  fidse 
'  other,  aboooit  against  this  Hoase. 
Sir  Samuel  Sander  saith,  that  the  question 
afaeiaon  we  are  to  confor  with  the  Lords,  is  a 
%  sad  ast  a  gaasral  qaestioa  of  all  our 
;  andthemhre  hewooftd  not  have 
the  ^oafofenoe  debate  of  any  thins  that 
partieakr  yestion.  Aai  oae 
will  he^  whether  Iha  ooart  hariag  tim 
;afaeoartof  reoordi  be  not  si  eourt  of 
,  aad  the  athsr  psiat  yestisasMe  will 
ai^  that  wa  havaeesABaeed  wiusat  aath  s  bM 
it  itasai0tcrneeatet  a  jndgOMbt  wasovcr- 


ftr.  Geosr  sailh,  #M*  w^  may  prooMd  by 

fhrSiaOoaitfaalhjuiMiclisaiaad  dm 

efaaoathis  asabstsatisl  nartuioideat 

'  ^elisa;  dibttohave  togtre  aa  oath 

to  a9  jaiisdistfoB,  for  ditNi  is  no 

hut  hadi  thmaowar:  that 

ay  he  levtJied  nslh  one  ef 

vaihty  ar  uMantoce-s   noy^  we 

ptatondtit  aa  aalh^  for  tim  wJtncases  did 

Mi^dimr  saKiNioas,  tiiat  what 

3«id^dMfa 


wanted  nothing  but  thesform  of  laying  of  their 
hand  on  the  book,  to  make  such  oa^h  to  be 
Without  question,  which  oeremony  is  not  now 
us6d  in  ail  places,  whea  oath  is  given  i  and 
aociontlv  men  swort  by  layh^  ttiair  hand 
under  the  thigh,  as  iM  AbitJUMn's  servaot, 
others  by  hoi  iug  up  the  filler. 

»tr  J^.  JSaHd^$  saith,  that  the  end  of  this 
CkNilecence  with  the  iiords  is  for  the  aoeommo- 
dating  of  this  business :  there  in  a  preoedeat  ta 
£dward  the  third's  time,  ihi^  the  iion^  did 
ceasors  without  an  oalh  :  tiie  question  will  be 
ohieti^,  whether  this  businem  ot'  tiwA  bo 
within  our  cognizance  or  no.  This  businem 
came  to  us  atxidentatty  by  the  exsminstton  ok* 
th«  business  against  the  warden  of  the  Fleet  { 
and  whea  we  beard  of  these  tool  speeches, 
though  we  wanted  custom  to  giro  an  oath,  yet 
reasua  <which  is  not  flying  and  disputaOia 
reason,  ^^toch  the  kii^  cads  opinion)  wmch  is 
the  ground  of  the  law,  told  us,  that  w«  might 
censure  him.  Ue  would  hare  us  to  demra 
the  truth  hereof  to  the  Lonhk 

Mr.  Ravkwed  saith,  that  this  House  is  % 
court  of  reco.d  ;  the  king  himself  did  1.  ot  hia 
reign  acknowledge,  that  this  House  is  a  court 
aad  judae  of  record  in  sir  Francis  Qoodwin^s 
case,  6  Hen.  8,  cap.  16,  it  is  there,  that  iha 
clerkof  this  House  his  book  isareconl.  We 
have  power  to  ^ve  an  oath  $  lor  it  eppeari  a 
the  Joumate  of  this  House,  that  one  oomiag 
into  this  House,  who  was  no  member  hereof 
had  here  in  the  House  the  oath  of  supremacy 

S'vea  him,  and  also  of  secrecy.  If  a  maa 
oy  that  here  at  the  bar,  which  after  he  ooa« 
fessethon  oath  to  the  Lords,  we  may  hem 
oensmre  him  and  sead  him  to  the  Tower:  that 
the  judgtneat  givea  by  the  Lords  and  king, 
.15£d.  9,  minst  the  two  Spencers,  was  le- 
rersed  m  £d.  d,  time,  because  it  was  mjw  nut 
metuM€ment ;  and  in  the  remviag  of  the  jndg<^ 
meat  the  Coaunons  had  a  voice. 

Mr.  ^^oft^moveththatallthe  parts  of  this 
business  may  be  distiibuted,  ss  the  points  of  law 
and  precedent,  to  some  of  the  lawyers  ot*  tftas 
House;  thepointoof  ressonto  be  the  part  «f 
ailr  Kdwm  Sandyis^  sir  Samari  Sandes  aad  sir 
Dudley  Digs;  aad  would  have  ua  hsid  to 
that  point  ol  their  mesBsge,  which  was,  that 
asthmsr  should  be  nseddled  with  that  is  pngadi* 
oal  to  the  privileges  af  this  House. 

Sir  Dudley  Digs  woahl  have  us  stnd  with 
the  Lordsonthe  aooommodatiagof this  basiness, 

aad  woaM  have  us  shew  precedents,  tiyit  this  is 
a  ooart  of  record,  aad  hath  pow^  of  jndiea^ 
tare ;  and  that  then  the  reasons  shoaM  ba 
shewn  why  we  did  proceed  hereia. 

The  Master  of  the  W^rds  sahh,  that,  stnoa 
wahata  caused  thejudflpHieat  to  be  entefad,he 
waaldaot  have  as  Stead  oa  it,  or  say,  that  wa 

mteaded  Bot  to  make  ita  preoedOBt ;  for  he  w<ral< 
have  oar  ward  and  aotious  agree. 

'  Sir  SumuelSttmdf  wovM  have  them  to  ast^ 
as  aar  em«,  aad  that  Hie  shoeild  not  gt>  to  dhmr 
our  iaasoa§  liHthsir  lordships  had  first'she^n  at 
thdir  aaosptioBSyaiid  the^>M  tbould  give  an«> 
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wtfines,  is  a  oomt  of  record;  aad  thst  our 
Houie  hath  power  to  fine  and  iiii|inioii,  he  de- 
sireth  their  lordflhipe  ta  reaHmber  that  in  10 
£d.  3.  an  archbishop  for  causing'  a  membor  of 
our  House  to  be-served  inA  a  subpcena  was 
grievously  fined ;  that  by  the  stelute  of  5  Hen. 
4.  all  menial  and  ntiker  servants  of  a  member  of 
our  House  are  fireefi*om  ail  arrest  It  is  ma* 
nifest  and  knoivn  to  all,  that  whosoever  hath  a 
court  of  record  may  incidentally  examine  oa 
oath.  In  3  Jac.  the  warden  of  die  Fleet 
was  examined  at  the  bar  hi  the  House  of  Con* 
mens  on  oath.  That  these  words  were  spoicca 
against  the  miembers  of  our  House ;  ibr  ^  fiha 
est  pars  patris,' and  the  king  is  ever  intended  In 
be  resident  in  our  House. 

The  Lord  Treamrer  saith,  that  the  LordscoE* 
pected,  that  we  wo^ld  have  shewn  preoedentft 
that  this  business  vras  censurable  bv  our  House : 
That  their  k>rdships  do  acknowled^  that  what 
conceraeth  the  House  oi*  Commons,  any  mem* 
her,  or  the  servant  of  any  member  of  that 
House«  doth  lie  within  tlie  compesa  of  onr 
power  to  judge  of. 

Sir  Ed,  Sandys  saith»  that  we  did  not  intend 
to  extend  our  power  beyond  the  prtvilegesof  our 
House ;— Tliat  in  this  particttlar  Twhoeof  we 
hope  there  will  here  never  be  the  like  again)  we 
thought  we  might  reier  it  to  the  reason  of  oar 
other  judgments,  fi>r  we  may  judge  of  thing* 
done  against  this  House,  or  a  member  thereof^ 
and  we  take  this  to  be.against  the  king,  who  is 
as  nesident  witli  us  as  any  member :  And  we 
thought  debiy  would  have  extenuated  our  judg- 
ment and  his  offence ;  and«  though  we  have  not 
used  to  judge  in  such  a  case,  yet '  defiuiente 
*  consuetudine  retcradum  ad  ratiooein  gsne* 
<  ralem.' 

The  Lord  Treanurtr  saith,  that  tlie  Lords^e 
free  us  irom  any  intent  in  us  hereby  to  invade 
their  lordships'  privileges :  That  they  wiH  be 
rcMly  to  do  us  right,  ao  we  take  a  right,  way 
without  prejudice  to  their  privileges ;  but,  now 
we  have  shewed  our  seal,  they  mil  shew  theni « 


May  5,  />.  m. 
At  aXonference  with  the  Lords. 

The  lord  archbisbopofCan/rr^airy  saith,  that 
tbeir  lordships' purpose  is  not  to  give  any  par- 
don or  defence  to  Floid  or  bis  offence,  but  only 
to  confer  of  the  manner  of  Floid's  punishment ; 
Ibr  their  lordships  say  not  but4hat  he  hath  de- 
served as  great  a  punishment  as  we  have  cen- 
sured him,  and  pm-baps  more.  That  he  is  happy 
who  shall  brinff  any  thing  that  may  conduce 
to  the  sedung  forth  of  the  truth  of  this  offence : 
^at  their  lordships  seek  not,  nor  purpose  to 
^estton  any  power  hereby. 

Sir  Samuel  Sondes  saith  thatour  House  doth 
with  aU  resjpect  and  thankfuhiess  acknowledge 
their  lordships'  favour,  in  the  good  correspmi- 
dency  that  hath  been  during  this  parliament 
between  the  two  Houses.  That  we  are  free 
frolb  any  intent  to  make  any  irruption  into  their 
krdships  court,  but,  having  such  an  occasion 
offered,  we  thought  we  mi^ht  without  offence 
or  prejudice,  extend  our  jurisdiction ;  wliich 
yet  we  have  not  done  farther  tlian,  we  conceive, 
reason  did  lead  us.  That  this  complaint  was 
first  brouffhtto  us,  as  a  fault  against  the  War- 
den of  the  Fleet,  ^who  stands  chai^ged  with 
many  foul  crimes  betbre  us)  for  that  he  (having 
heard  of  these  scandalous  speeches  spoken  by 
Floid  his  prisoner)  concealed  the  same.  That 
when  we  understood  hereof,  out  of  our  zeal  to 
hia  mi^esty  and  bis  children,  we  presently  sent 
fi>r  this  Floid  who  spake  those  vile  and  malici- 
ous words,  and  on  searching  of  him  we  ibund 
in  his  pocket  a  scandalous  libel*  against  a  noble 
member  of  this  House ;  (sir  £dw.  Coke,)  but 
we  thought  it  not  seemly  to  join  that  oneoce 
with  so  great  a  one  against  so  noble  a  lady  and 
her  husband,  and  so  proceeded  to  an  unanimous, 
judgment  against  him.  That  we  hope,  as  we 
are  careful  not  to  touch  the  hem  or  skirts  of 
their  lordships  privileges,  so  their  lordships  will 
^ot  press  too  hard  on  ours,  we  having  herein 
done  nothing,  but  what  some  lawyers  of  our 
House  (he  hopeth)  will  shew,  that  by  law  we 
vnay  and  are  warranted  to  do. 

The  Lord  Treasurer  stdthy  that  the  Lords  do 
eoneeiTe,  that  all  those  offences,  which  concern 
not  the  lower  House  or  some  member  of  it,  do 
nroperly  belong  to  be  judged  by  the  upper 
House,  08  by  long  practice  and  many  prece- 
dentB  is  shewn  and  manifest 

Six  Edvurd  Coke  saith,  that  we  hope' their 
lordshin^will  deal  with  us,  as  Abraham  did  with 
Lot,  who,  having  chose  the  left  hand,  gave  him- 
the  right,. and  b^  him  go  whither  he  hst  He 
saith,  that  the  House  of  Commons  hath,  in 
many  things,  a  free  liberty  of  judicature:  he 
d^sireth  their  lordships  to  remember,  that  they 
w^resreiitlemen  before  they  were  lords;  and 
titierefure  we  hope,  their  lordships  will  make  a 
nvonrable  construction,  and  not  preps.too  hard 
on  U8,.il'  we  have  (as  we  believe,  and.  hope  we 
have  not)  gone  beyond  precedents.  He  der 
sireth  their  lordships  will  be  pleased  to  eflusi- 
der,  that  our  House  is  a  court  of  record;  Ibr. 
tlmt  courts  which  hath  power  to  'ff^^ritfln.  wmL 


MftyQ. 

Conference  with  the  Lords,  touching  th9 
Ju<lgment  given  on  Floid. 
,  Tiie  Archbishop  of  Cauterbury  saith,  that  the 
Lords  were  the  first  that  did  snfier  in  this 
business,  and.  the  Lords  were  the  first  that 
did  send  in  it:  That  the  Lords  dO:  strive  to 
exceed  us  in  nobleness,  and  se^  not  superiority 
but  verity :  That  th^  sedc  not  to  abridge  our 
liberties  nor  wouU  hai:e  us  make  imiption  oa 
their  privileges :  That  their  lordshipti  ever  haul 
such  causes  judged  by  them,  and  do  pray » that 
we  will  leave  tSar  lordehipa  where  we  fiwed 

The  Mfister  of  the  Wards  saith,  that  we  da 
so.much  embnee  the  good  oofwspendenqy  vni 
amity  that  is  between  tne  Houses,  that  we  osme 
rather  tor  an  accommodation  than  a,disputation« 

The  Archbishop  of  Camierbtiry.  mth,  that 
their  lordships  wifi  kindly  embraet  ao  asoooF* 
modation  which  is  worthfl^  nronounded^  and 
likf»  mvinlvea.: .  I1m#.  th^  JoqpathiyK  deii» 


7  ♦ 


crave  111  WOCOBBBBCmOmtUXL  in*ffBMfW) 

dm  we  wwM  wnpomuA  the  nwmMr,  bow  we 
wvM  that  tUs  4iinrenoe  dumld  be  aceonmio- 
ittBL 

The  ATtf  j^er  of  f  Ae  Ward$  saitb,  that,  as  their 
MBhips  first  Boit  to  us  tounfain^  the  aooomino- 
dating  of  this  business,  so  we  desire  their  krd- 
du^  would  fiist  propound,  bow  they  would 
Inveit  acoommodaled. 

The -Archbishop  of  Cnnterimry  saiih,  that 
isMmoeh  as  their  tordslups  hare  had  an  irrup- 
lioB  on  their  Hberfies  by  a  judgment  ffiren  by 
si^  they  would  tliat  we  should  meet  them  half 
vijr  at  the  least  for  the  accommodating  of  it 

The  MoMtfr  of  the  Wards  saith,  that  oar 
House  hath  had  to-day  some  speeches  of  a  snb" 
cottmittee ;  and,  if  it  please  their  lordships,  we 
viil  go  now  again  to  the  Itouse  to  confer  of  a 
R^b-eommittee,  touching  the  accommodating  of 
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the  Committee  dioughtjBt,  that  w«  should  not 
adrise  nor  cootradict  their  lordships,  if  they  will 

S've  further  sentence' on  Floid,  but  only  desire 
eir  lordships  to  take  into  their  consideratioi^ 
the  banotisness  of  the  ofienee,  and  to  do  it  with 
expedition :  and,  for  the  second  part,  to  5tfer 
unto  their  lordships,  that  our  precedent  shaft 
not  be  drawn  in  consequence  against  the  pri- 
Tileges  of  their  or  our  House,  and  that  there 
shaJl  be  here  (if  their  lordships  desire  it)  a  pro- 
testation in  this  Honse,  that  this  precedent  * 
shall  be  no  prejnriiceto  the  pririlegcs  of  either 
House,  and  that  then  we  will  desire  there  m^y 
be  the  like  protestation  in  their  House. 

May  12. 

Sir  Edward  Cooke's  Report  of  the  last  Con-" 
ference  with  the  Committee  of  the  Lords,  con- 
cerning tbe  business  of  Edw.  Floid.  He  Saith, 
that  he  dinded  his  speech  into  two  jYlarts :  first,' 
the  inducement;  wherein  he  laid  donn  our 
confidence  and  resolution  to  maintain  the  good 
correspondency  with  the  Lords,  by  means 
whereof  this  parliament  hath  reduced  great 
abuses  to  a  good  order,  by  punishing  of  greaf 
offenders : — That  what  we  did  was  far  from  any 
intent  in  ns  to  gain  a  ]n-ecedent,  or  to  iiiva(ie 
their  lordships  liberties  or  privileges  :  That  the* 
judgment  was  given  out  of  our  /eal  to  his  ma- 
jesty. The  second  part  w6s,  for  the  accom- 
modation, that  we  rehed  on  tlieir  lordships  kind  " 
messages,  and  that  we  desired,  that  this  judg- 
ment might  be  so  accommodated,  as  it  might 
be  without  prejudice  to  either  of  the  Houses : 
That  we  leave  it  to  their  lordships ;  if  they, 
would  pi*oceed  to  a  judgment  and  censure  of 
Floid,  that  we  desire  they  would  then  do  it  ac- 
cording to  Field's  dem<^its,  and  that  the  execu-^^ 
tion  might  be  done  with  speed ;  aAd  that  \ie 
would  make  and  enter  a  protestation  that  thi^ 
precedent  should  not  be  prejudicial  to  either 
House :  That  hereupon  the  Lords  did  (ailer  ft 
private  consideration)  present  to  the  sub-com» 
mittee  a  Protestation  m  kac  verba  i  "  A  Pro«- 
testation  to  be  entered  in  the  House  of  tbe 
Lords,  by  the  consent  of  tlie  House  of  Com- 
mons, that  the  proceedings  lately  past  in  thct 
House,  on  the  Judgment  of  Edward  Floid,  be 
not  at  any  time  hereafter  drawn  or  used  as  a 

Krecedent  to  the  prejudice  of  either  House; 
ut  that  the  privileges  of  both  Houses  do  re- 
main and  abide  a8l>elbre." 

Sir  Nath,  Rich  moveth,  that  the  Conmiitte^ 
may  have  power  to  conclnde  on  the  Pmtesta* 
tion  which  the  Lords  offer ;  but  would  have 
added,  that  neither  the  proceedings  by  us,  nor 
any  other  proceedings  which  are  or  snail  be  iii^ 
this  business,  may  be  to  the  prejudice  of  tha 
privileges  of  either  House  hereafter. 

The  Matter  of  the  Wardt  oomplaineth,  that 
he,  seeking  at  the  Conference  with  the  Lordir 
to  repair  or  explain  a  mistaking  of  »r  Edward 
Cooke  in  the  delivery  of  the  message  at  the 
Conference  at  the  Committee,  Was  tiSiA  hf  wt 
Edward  Qioke,  that  there  was  the  spirit  of 
oontradiotion  amongst  our  Committee,  pointinT' 
at  him;  and  edding  withal,  that  he,  wfaovbooU^ 


Hereon  it  was  agreed  of  all  sides,  that  we 
Aoald  aoquaint  our  Honse  with  this ;  and,  in 
the  mean  time,  their  lordships  went  into  their 
House  to  consider  of  a  sub-committee,  and  the 
power  and  number  of  the  sub-committee. 

At  OUT  House,  the  Speaker  sitting*  after  the 
Cen&rence  with  the  Lwds. 

Kr.  GtanxUe  saith,  that  he  would  have  tliis 
hnsmess  so  accommodated,  as  by  this  precedent 
we  pnsjndiee  not  ourselves ;  and  that  this  should 
not  baneasfter  bind,  nor  be  aQeged  against  them 
or  us :  and  he  wisheth  the  business  be  so  ac- 
wimMNliimf,  as  the  delinquent's  punishmeut 
waw  Bflt  be  extenoated. 

k  Menaige  is  sent  te  their  lordships,  to  desii*e 
Ibia  theK  may  be  a  6ub-committee  of  both 
Hn— !a  i^f^pointed  to  acoommodate  this  business 
of  Fhiid ;  wherein  we  leave  the  nomination 
Ml  of  die  time  and  number  to  their  lord- 

&.  Googe  saith,  that  it  is  a  maxim,  that 
*  Vmrm  parem  non  habet  Imperium,'  so  as  tbe 
Lsnds  may  not  ques^n  us,  nor  are  we  to  ac- 
to  wsBiy  for  any  thing  which  themselves 


do.  The  sentencing  of  Floid  lieth  not 
m  tbw  power  without  us  ;  and  therefore  by 
ii|^  we  are  not  to  account  to  their  lordships 
ir  die  judgment  we  have  given  herein. 

A  Comaoittee  of  sixteen  of  the  Upper  House 
is  appohitad  by  the  Lords,  and  twice  as  many 
kqr  OB^  ler  the  acoommodaling  of  this  business  ; 
and  ib^  ace  to  meet  on  Fri&y  next. 

Kryll. 

8Sr  Edwnd  Cooke's  Report  concerning  the 
with  the  Lords,  touching  the  busi- 
ofFloid.  That  the  Conunittee  agreed  on 
shell  be  delivered  to  the  Lords  for  the  ac- 
_  of  that  business,  and  hath  divided 
two  parts :  first,  the  inducement ;  se- 
emAy,  the  natore  and  nyatter  of  this  aocom-^ 
"■■daliiin  For  the  first,  that  we  never  meant" 
l»BBaddiewith  their  Widahins  power,  Uiat  we 

re  efHlfUrr  beoause  of  tne  notoriousness  of 
fiMt.  ftir  the  seel  oi  our  duties,  for  the  ho- 
Meref  As  hang  and  his  children,  and  ear 
Bnki  airf<|bet4lig  ecat^nee  bgigg thua  giyip» 


paded  fiMna  his  gentility,  ridkon  Monday  ncart 
tiomthe  Fleet  to  CheuMidfton  hoffiebadc  wi^* 
out  a  eaddle,  vitfa  (lie  noe  to  tbe  hone's  tnil^ 
and  the  tail  in  his  hand,  and  diere  to  stand  twe 
houn  in  the  piUotY,  and  then  to  ha  there  hrand- 
ed  in  the  forehead  with  the  letter  K}— Thai  Oft 
Friday  feUowiag  he  shall  ride  firom  the  afore- 
said nlaoe  in  tbe  stme  manner  to  Westminstery 
and  tnere  stoad  tnro  hoars  more  in  the  piUary, 
with  words  ina  paper  in  his  hat  shewing  his  of- 
jfenoe:— To  nay  for  a  fine  to  the  king  the  tuoi 
of  5,000/.  and  to  be  aprisoner  in  New|g^  during 
his  life." 

X  Jung  1. 

I  saw  this  day,  after  our  House  was  riaen^ 
Floid  stand  in  AepiUory;  the  words  or  ioscrip- 
taoQ  of  his  efience  bein|^  altered  of  that  they 
were  appomted  by  our  House ;  and  are  ndw. 
^  For  i^ominious  and  despiteful  words,  ana 
**  malicioas  and  scornful  behaviour  against  the 
"  Count  Fili^e,  and  the  king's  only  daughter, 
<*  and  their  children."  This  was  pmned  to  hii 
breast  and  back,  and  he  stood  two  hours  in  the 
pitloiy,  and  did  ride  according  to  the  sentence 
of  the  upper  House. 
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«(dctoa0ira«iitioiiiathiHeiiM,«Mn0lwofw    ii0edtodo)beetMMhdllM«iTOghwJ«^ 
^efhvhead.  meat  on  the  Mid  Fluid:  and,  whcfeas  tnaiyr 

Blr  Edm^rd  Cmke  tttotesttlh,  that  he  anake  thon^  the.  Jadgment  and  SentoBoe  we  gave 
Miiarally,  and  meant  not  the  Master  er  the  on  hun  was  too  gnat,  then*  knrdshipa  have  kdd 
WBnl9;  hiittaid,thatiielikeccMitndiotiona,at  en  him  a  hearier,  ris.  <*^That  he  ahaU  be  de- 
tiiehMt  cottfentiim,  were  theorefthroweftfie 
partiani^nt:  liial  the  wonls  which  he^ake 
at  the  time  were  at  the  dethes  hi  Birehhi 
Une;  if  the  Blaatsr of  Ihe  Ward^did  i^y 
the  same  to  himself,  it  waa  more  than  he  meant 
to  him;  for,  when  he  spake  those  woids,  he  took 
«et  measuTe  of  the  Master  of  the  Wards'  body. 

Onshr  Edward  Ooeke's  protestation  in  the 
House,  that  hemeant  not  the  Master  of  the 
Wards,  in  any  of  thope  words  which  the  Master 
^the  Wards  did  ewsept  agamst,  the  Master  of 
theWwds,  indie  HoiMe,openly  aaid,  he  was  well 
satisfied  with  sir  Edward  Ceoke'spiulestatioB. 

Sir  Edward  SackMU  woidd  have  «s  send  to 
^  LocdSt'to  know,  if  fiieir  brdshipam  their 
House  hareeonfiimed  the  pseitoitatioB  they  of* 
(wedattheCommitlee;  and,  if  they  hsre,  that 
Ann  he  would  have  ua  eonseotto  it. 

It  is  ordered  by  oneiliflii,  That  a  Message 
shall  be  sent  to  the  Leeds  mi  Monday  morning, 
to  know,  whether  they  do  allow  of  die  Protesta* 
tion  elfared  at  the  C>wfmnce  by  the  Ckimmittaa 
erno. 

.A%  18, 

AMeasagefipem  the  Lords,  That,  aioMwe  ra- 
fisrred  the  JudgnienEt  of  Flaid  to  thdr  lordships, 
tbey,  understuding  that  we  have  a  trank  of 
vnttngs  of  the  said  Floid's,  wherein  may  be 
aometning  to  aggravate  his  fault,  do  desire  that 
we  will  send  Oie  same  to  the  cMl  of  their 
House  to  be  opened,  that  the  writings  therein 
may  be  looked  into. 

fiy  reason  the  messengers  from  the  Lords 
aaid  (contrary  to  the  agreement  between  us  and 
th^r  lordships,  on  the  Proteststkm  entered  in 
heth  Houses),  Hiat  we  had  referred  the  Judg- 
ment of  Field  to  their  lordships,  we  returned 
Answer,  that  we  would  send  Answer  to  theirlord- 
ahips'  message  by  somemanbers  of  this  House. 

n  hflst  we  were  tn  debate  what  Answer  to 
aend  to  their  hMrdshus  message,  another  Mes- 
sage came  from  the  Lords,  by  the  same  messen- 
geijs  thev  first  sent,  that  their  kwdsfaips  taking 
Qotioe  ^fiie  first  pert  of  the  Message  they  last 
sent  uSf  do  now  (to  take  eway  all  scruple)  send 
to  acquaint  us,  that  the  ssid  impart  or  the  said 
memase  was  mistaken ;  and  the  effect  of  their 
lofMiip's  desire  ia,  to  haye  the  said  Floid's 
tieook,  that  they  may  look  into  the  writings  in  it. 

Answer  to  this  sceond  Message  is  g^^ea.  That 
the  tmok  shall  be  sent. up  to  the  liimls  (as  their 
lordsbipe  desire)  to  be  disposed  of  as  their  lonl- 
ahips  shall  please.  And  accordingly  the  trunk 
aou  key  were  both  sent,  to  their  loiSsiiips  by  the 
Smeasitof  our  Houae. 

The  Lords  of  the  Wmt  Houseof  Parliament 
did,  this  90th  day  or  May  1621,  censure  Ed. 
FWd,  whom  before  we  of  ttie  k»wer  House  had 
^ansured ;  but  their  brdships  called  not  us^  to- 
demand /tvlgment  (as  in  other  censures,  on  bu- 
whmoC  we  hava^injSlHnmd  them,  they 


The  following  Headp  of  the  Debat^i  which  taak 
place  in  the  House  of  CommooorsapealM 
uig  FtoydbB  are  taken  firom  the  pnated 
Jpunala. 

1  Commons  Journaltt  601, 

Sir  H.  Manwaring,  Hiat  liath  heard  the 
lord  Warden  say,  that,  when  he  waa  president  qf 
Wales,  Floyde  questioned  for'  speaking  against 
the  Bible  :  and  now  is  questioned  for  speakiii|^ 
against  the  noble  kmg -and  queen  of  Bohemia. 
Tnerefore,  sithoice  he  ham  spoken 'against 
God  and  man,'  moTetk,  that  neither  for  wd  or. 
man's  sake  he  may  hare  mercy. 

Floydfi  at  the  bar,  charged  by  Mr.  Speaker 
witii  speaking  the  scanduous  words  before- 
mentioned,  amunst  the  prince  Palatine,  or  hhi 
lady,  and  ?ritk  his  denying  thereof:  persisteth 
in  his  denial  thereof. 

Penington,  confrontbg  Floyde,  repeatefiihia 
former  speech ;  that  Imoweth  not,  just  at 
what  time  these  words  spoken,  kiMweth  no 
such  man  as  Fryer,  except  Dr.  Fryer. 

Mr.  HackmyU.  That,  in  the  examination  of 
Lettioe  Harrys,  he  observeth,  that  -  she  heardv 
that  she  denieth,  she  ever  aoquaiBted  th« 
warden  of  the  Fleet;  but  that  sheaeiuainted 
one  Williams  witfi  it  be<ftHise  she — 

Sir  A/i  PhUh,tpen,  Came  with  a  vosokitioii 
to  speak  freely  in  this  parliament.  MHshedi  a 
bettor  occasion  to  shew  his  affection  to  this 
noUe  lady,  the  kind's  daughter,  let.  Th« 
oflteee :  Sdly,  against  whom  committed :  ddly , 
thopmnahment.    Th»oiBmDCr  toomfal 
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Mud  flpMU  agsiotftiie  king  uid 

«f -Bahdnia.    The    penom,   against 

:  the  bapefal  ianw-cfAiir  great  master. 

Oftlie  kmr  aartii,  beoaoae  he  endeavoiired  to 

be  happy,  uod  nude  him  unhappy.    For  her  : 

«|Bal  in  virtue  and  honom:  to  an  v.    F%»yde  a 

Inave  from  hia  anguul:  a  popish  knave,  the 

BQst  dangeroaa  of  all  other.    For  hn  pmwh- 

iki  -To  have  him  canned  from  Weatmin- 

gates,  wiA  his  laoe  to  aahorae  tail,  a  paper 

B  him,  in  peat  letters ;  «« A  popwh  wreleh, 

§9t  dtahaMunn^  die  idnff'sxhiidren  :"  to  the 

leaver ;  and  tiiere  to  lie  m  litde  Ease. 

Sir  no,  Hdv.    Becanse  a  piiaoiier  com- 
mitted  fWm  tiie  Lords  of  the  Council,  to  go  to 
ilhe  Larda^  to  let  them  knovr,  wedeaire  to  fasTe 
him  whipped  thmigb  LondcD. 
Sir  i>.  Digget.  An  sir  Tfao.  Row. 
&r  Framcis  Kiunasiam.  Tliat  Floyde  put  into 
the  oommiaaion  of  the  pence. 

Sr  Geo^  Moore,  No  punishment  too  great 
finr  tUs  ofihaee.  Precedents  have  a  beginntng. 
To  wlunliim  bwdK  to  the  Fleet. 

Ifr*  Wkiimm  roiieheth  a  precedent  of  the  * 
m&wn. 

Mr.  Rt^neurqfte.  Vfii&Ql.  line,  t6  be  em- 
pbjed  in  the  wars  of  the  Palatinate ;  and  to 
ipare  his  wfaippio^. 

Mr.  Stole.  To  carry  him  in  a  disgraceful 
manner  to  the  Tower ;  and  he  there  to  remain, 
liD  iialiier  directed  by  the  Lords. 

fiSr  FranciM  Seymour.  To  go  irom  Westmin* 
sler  at  a  cart's  tul,  with  his  doublet  off,  to  the 
1W#«r,  die  bteds  about  his  nedc,  and  as  many 
Ubcs  \pf  the  way,  as  beads. 

Mr.  AUirr,  To  punish  first  here,  then  may 
be  punished  ^  the  Lords.  To  sepd  him  to 
the  Tower.  Vrhimnng  :  beads  :  Tower  :  little 
Then  further  pnni^ment  by  the  Lords. 
Edm,  Gyhi*  Sorry,  so  unworthjr  a 
dioidd  bear  the  name  of  an  Enghsb- 
ama ;  yet  nufffat  e?ade,  and  say,  he  vrexe  a 
WdahmaBu  Kilkny  here,  with  a  paper  of  his 
head»coBtainiiuf  his  Tile  words:  whipped;  his 
hearfa  and  xxBtS&xM,  and  eapeeially  his  friar's 
midfe^  aboot  fahn :  if  these  ean  defend  him 
nom  good  whipping,  weO :  so  many  more  at 
Iha  eoort  gale ;  aiMl  so  at  the  Temple,  and 
C>hcapside.  Hien  to  return  hira  to  the  Fleet : 
|Mit  htni  into  a  woiae  prison. 
Ruipk  Hoptom,  To  anspcnd  our  jadg« 
tin  hue  papers  cdamined :  iormv^aggm- 


SrJ.PtrroU.  To  the  Tower  at  first :  Ifaen 

»  send  to  the  Lonis  about  it. 

Sir  TkOs  ^^bl:  To  leave  out  none.of  these 

The  dDHfit,  because  oommilted 

Hie  LonIs;     To  anspesd  our  jodgpnent,  Ifll 


MmUery.  Notto  defer  it,  nor  to  put  it 
off  Id  Ae  Loria.  Cohantelh  to  the  pimiah- 
mod,  apokoi  of  by  sir  Bo.  Pfadippes :  and 
fOaiyafc  P^wle's  cveaa. 

Mk  Frmmm  Dmxy  addefii,  horiag' through 
hMtonme. 

BarJlHan^,  To  haine  his  tongue  cut  •at, 
Viitatleirt.    IMbfeBtb,heniatciligcM«r$ 

▼ou  rah 


maybe  discovered  by  his  papers.    To 
suspend  our  sentence. 

flir  Edwt  CeeW,  To  make  tffis  punishment 
greater,  than  hath  been,  in  like  cases,  hath 
been  for  sul^jects  scandals.  To  bore  him 
through  the  tongue ;  and  a  B.  in  his  fore- 
head. 

Bur  Geo.  Goring,  Now  called  up.  To  •  have 
him  set  upon  an  ass  i  is  stages,  as  It  beads : 
at  every  one  to  swallow  a  b^;  and  13  jerka 
to  make  him-— 

Mr.  Solisfnity.  Sorry,  hath  any  Welsh 
blood  in  him  :  yet  but  half,  for  hatf*  English. 
Agreeth  w^h  tne  most  severe  punishment. 

Mr.  Price.  A  paper :  pilloi^ :  riding  upon 
an  horse  backward :  and  aOQl,  fine. 

Sir  Ro.  Beveli.  Agreeth  with  the  greatest 
punishment,  but  blood ;  and  would  not  have  the 
beads,  See.  put  upon  him,  lest  should  be  thouglit 
to  be  for  his  religion.  To  defer  the  fine,  for 
search  of  the  papers,  for  his  greater  punish^ 
ment. 

Sir  Jo,  Jephion.  To  punidi  itfweseotly.  T* 
whip  him  to  the  Tower ;  viz.  as  fiir  again,  as 
those  for  the  Spanish  ambassador :  ana  a  good 
fine. 

Sir  Hich.  Gravenor.  Not  to  defer  his  punish* 
ment  Whipping  to  the  Tower:  Fapersj 
Beads  with  hnn :  Out  of  the  commission  of  the 
peace:  Unbarristered. 

Mr.  Finch,  Desireth  all  these  punishmeirtB ; 
yet  no  corporal  punishment,  because  no  prooC 
upon  oath  against  him.    Pillory. 

Sir  Tho.  Wevneman.  To  carry  him  to  thd 
Fleet,  and  whip  nim .  And  hopeth,  upon  smirch 
of  his  papers,  to  find  matters  to  hang  him- 

Sir  Jo.  Stmngewayee.  To  make  a  precedent 
in  fiiis  case,  if  none  befi>re.  Whipping :  boring 
his  tongue,  at  Cheapaide :  and  tnen  to  retwB 
him  to  the  Fleet. 

Sir  Edv.  Wardor.  To  mak^  a  precedent,  if 
none  before.  To  return  him  now  to  the  dungeon 
in  the  Fleet.  Whipping;  as  many  Uuies, 
as  the  prince  and  prineess  old :  boring  in  ih0> 
toncue. 
Sr  Guy  Palmes.  No  blood.  Tower,  Sfc. 
Mr.  AngelL  A  gag  iuhis  mouth,  to  kieep  him' 
fiomcrymg,  and  procuring  pity.     . 

Mr.  Tomenon.  To  have  him  stand  np<m  tha 
pillory  at  the  exchange,  that  the  strange  metn 
chants  may  know  it,  and  publish  it  abroad. 

Sir  Jo.  Walter.  To  avoid  cruelty  in  his  ]m« 
mshment.  To  vili^  him,  as  he  hath  done  tbeae 
noble  princes.  To  ride  backward  on  an  horse : 
Afine  that  may  go  to  the  Palq^rave ;  becanse 
asked,  whither  tl^  lad  would  go:  pillory:  his 
beads,  ^c.  to  be  hanged  about  him,  to  shew, 
fivm  what  root  this  grew.  That  he  laughed  at 
the  loss  of  Prague ;  therefi>re  to  make  him  cry 
by  whipping. 

Mt.  MaUett.  Tower,  presenfiy.    Whippuig 
•&C.  to  be  respited,  till  the  papers  peruaed. 

Mr.  GUnvylle  secondeth  sir  Jo.  Walter's  mo* 

^on.    Not  to  be  diqpufted,  but  vi^may  dodiati 

whhdi  we  are  about  to  do.    To  do  tUa,  and 

leave  further  pnniihment  to  die  L»nto. 

Mr.  Afford  cvmmA^w^  m  Jo.  Waltcv 

I 


115]  STATETRIALS,32  CharlbsIL  \6M.^PrbeHiing40gtiin$i  Rin&mpmm:  [ll« 

in-all,  bntwiupping.    To  fine  him^iastead  of  1  to  be,  «•  For  fake,  maHcimiB  and  deajpHefttl 

«  speeehea,- against  the  king'a  daughter,  and 


whipping. 

wr  /f  Anderson  concurreth  with  sir  Ro. 
Phillippes.  Not  satisfied,  to  takebim  out  of  the 
prison,  whereunto  the  lords  of  theoouncil  have 
committed  him.  Paper:  branded:  ride  back- 
wards: beads  about  him. 

Sir  Edw.  8and$.  Much  difficulty  in  this 
cause.  To  be  well  advised.  That  our  sentence 
will  be  censnT«d  hi  agreat  partofthe  Christian 
worM.  The  root  Grom  ill  affection  to  ieli|rion, 
and  BO  to  Our  state.  That  only  two  emuient 
persons,  viz.  Ed.  6.  and  dueen  Jane,  escaped 
the  rinitent  tonnes  of  opposites  in  religion. 
This  lady  the  third.  Pnosed  by  all  her  ene- 
mies. Would  join  with  tlie  Lords,  but  for  the 
gteat  business,  we  hare,  and  shall  bring  them. 
Not  to  meddle  with  his  religion,  but  his  ofienoe 
in  tongue.  That  will  make  him  be  canonized. 
Coramendeth  sir  Jo.  Walter's  censure :  differeth 
only  in  one-  noint,.riz.  whipping ;  which  the 
punishment  or  a  slave ;  where  he  a  gentleman, 
except  first  *de^praded.  .  This,  degndmg  not  in 
•ur  power,  but  m  the  earls  marshu.  To  punish 
iim,  wherein  he  hath  ofiended..  Goodman,  and 
Goodwife,  words  of  contempt,  not  of  slander. 
To  punish  him  with  as  nmch  eantempt  as  may 
be :  riding  backward :  paper :  ^Oknry  in  divers 
eminent  places:  imprisonment  in  a  dungeon 
for  some  moderate  time :  fine. 

Mr.  Pymme.  To  whip  him,  except  withm 
tome  reasonable  time  he  pay  1000/.  fine. 

Sir  Fr.  Goodmyn.  No  whipping ;  but  fine 
inatead  of  diat.  Tower,  because  that  our 
prison. 

MttKter  if  ike  Wards.  To  give  punishment 
lor  the  fimlt  committed.  If  make  a  precedent, 
let  it  be  without  exception. — ^Not  to  give  such  a 
sentence,  as  shall  hurt  te  kill's  chikken. 
Though  his  rdigion  the  ground  ot  his  evil  af- 
frotion,  yet  not  <||tteBSaonc34iere  for  it.  Sorry, 
we  io  uncertam  m  the  power  ef  this  House. 
Morepussled  this  paitiaroent  than  ever  before. 
Told,  mthe  begmnmgof  this  parliament,  we  an 
•boolute  court:  That,  in  some  cases,  we  to 
judge  alone;  in  others,  with  the  Lords;  in 
others,  the  Lords  alone. 

Sir  Bd».  Mountagem.  That  not  in  our 
power  to  remove  him,  because  the  king's  iwi* 
ioner  in  the  Fleet. 

Mr.  MaUoty,   As  we  have  power  to  send  fiv 
Um  hither,  we  have  power  to  fend  him  to  the 
Tower^ 
Sir  Wm^Siramde^  contra. 
Btr  Eiek.  WoruUy.  The  Fleet  not  a  fit 
prison. 

Uponqoeadon,  Ftoydet»he  returned  prisoner 
to  the  Fleetdiis  nignt,  and  to  lie  in  Bohon's 
ward  there:  fo  be  brought  hither  again  to- 
morrow morning,  and  to  be  set  on  the  piHory 
here  at  Westminster,  two  honra^from  nme  tfll 
eleven:  te  ride  firom  Westnunster  to  the  Bz- 
change,  and  t&ere  to  stand  upen  the  pillory  two 
honrs:  t» ride badcward upon  an  liofae  with- 
fftt  a  saddle,  hisfikoebaekwardlo  the  horse 
tafl,  and  the  tail  in  his  hand,  and  pepera  on  his 
Mis  tbeinaoriptiaDfOnthepfl^peifaiMlpaiory 


"  her  husband'^:  to  stand  upon  pfllory,  in  like 
manner,  in  Cheapside,  on  rriday,  firom  ten  tiR 
twdve,  and  ride  thither  in  like  manner,  and  ride 
back  as  before:  fined  at  1,000/.  The  former 
Oommittee  to  survey  and  examine  the  paper| 
in  the  trunk. 

Sir  Uio.  Wentworth  moveth  for  a  sdeet 
Committee,  to  consider  of  the  accusations,  tes- 
timonies, and  parliculars  of  our  ^dgment^ 
This  to  be  done  bv  the  same  Commitlee :  Sir 
Edw.  Sands,  sir  llio.  Wentworth,  sir  Georn 
Moore,  and  Mr.  Sherftehf  added.  This  to  ba 
done  vrith  all  speed,  and  to  be  reduced  into 
writiijK'.  The  Sentence  to  be  executed  by  the 
sherins  of  London  and  Bliddlesex ;  and  a  war- 
rant, for  that  purpose,  to  issue  imder  Mr. 
Speaker's  hand ;  and  that  warrant  to  be  drawn 
by  the  former  Committee. 

Fkiyde  called  in  to  the  bar,  and  kneiding^ 
BIr.  Speaker  pronounced  his  judguMut. 

The  warden  of  the  Fleet  commanded  to  lodge 
Floyde  this  ni^ht  in  BoHen's  ward,  and  iq 
bring  Flovde  hither  to  Westminster  palaoe,  by 
eight  of  tne  clock/aad  to  driver  him  firom  tim^ 
to  time. 

May  9,  p.  St. 

Mr.  Price.    AH  this  day  in   a   bbyrinth 
Divers  threads  put  into  our  hands,  to  wind  u» 
oat  of  it.    Noway,  but  by  the  king ;  either  bf 
his  grace,  or  Mwer. 

&  Tko,  Wenimorth.  The  kmg^s  ehlest 
dau^ter  respected,  in  some  things,  by  act  df 
parliament,  more  than  any  other  daughter. 
Not  to  go  to  the  Lords,  nor  petition  the  king; 
Not  fit,  if  our  iudgment  coram  nan  judutL. 
To  prooeed  by  n  bw.  Though  not  so  speedy, 
yet  more  safe  and  firm,  especially  finr  his  fine. 

Sir  Edw.CeeUL  This  parliament  expected 
to  be  thehappiest,  that  ever  *  *  may  be  so,  if 
eonU  get  a  precedent;  By  Mr.  Sneaker,  and 
aome  select  committee,  to  attend  nim,tope* 
tion  *  *  to  be  respMtful  of  his  subiecte. 
Grieveth  him,  that  ~a  popish  kmive  should,  in 
the  face  of  this  House,  *  a  croes,  and  think 
now,  that  this  had  preserved  him  firom  oor 
jutenent. 

nr  7^.  Jermyn,  Ptndeth  no  justificatioit, 
by  any,  of  our  judgment.  The  king  sendeth 
ua  ottfy  a  ipiery :  Condonneth  us  not  To'^ 
Mr.  Speaker  go  to  the  king,  to  tell  him,  wi 
not  yet  prepared  toanswer  his  queries  :  There* 
fiyre  to  give  us  longer  time  fiir  search  of  pre» 
cedents. 

Seijeant  Devyt .  To  end  this  hnrinessthif 
day,  if  poesible :  To  present  it  to.hia  mmesty 
with  expedition.  That  we  have  power  of  ju» 
dieatnre  in  this  case,  if  in  ainr.  We  hi^y. 
that  have  the  noUert  king  bom,  that  is  m 
Europe :  Hie  queen  of  Bohemia  therefore,  his 
daughter,  of  the  same  nobility.  Thi8aeon*> 
temnt  offered  to  the  king's  peieon,  who  ooir 
head;  andtherefinre  we,  the  bo3y,  are' to  be 
sensible,  and  take  notice.  To  make  this  lady 
DOigeQlkwomaQ !    Goodwife!    Tlwid^gpra^ 
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maAded^liiiii  to  Ist  th«  House  kaotw  'iiis  care 
about.  Fioyde.  Thanks  to  the  House/ for  their 
love  to  him,  and  his  cbitdren.  That  the  Ictn^ 
hath  given  Older,  upoD  Floyd's  petition,  to  his 
leaned  oonnael,  to  eaounkie  Floyd.  That  tiia 
petitioD  was  delivered  by  Richard  Floydet 
idiere  the  kin^  thought  it  had  been  Edward 
Floyd  bimselr.  That  Floyd  now  examined 
bv  Mr.  AttOEuey  and -aolficitor  denieth  it. 
Will,  to  moffvaw,  give  order,  to  have  this  exa^ 
mined  by  the  Lords,  upon  oath ;  and,  if  it  shall 
be  proved  there,  will  punish  it,  according  to 
our  desire;  ocmoeivingustohave  no  power  of 
an  oath.  That  for  the  precedent  1  H.  4.  tlie 
king"  (whereto  Mr.. Speaker  replied)  was  pre- 
pared to  have  given  an  answer ;  bat  did  for- 
bear, in  reqiect  many  Aefe  were  no  members 
of  this  House. 

Mr.  SoiUcUor,  That  the  king,  as  soon  as 
Mr.  Speaker  and  the  House  gone,  the  king 
committed  the  examination  of ^loyd  to  the 
attomey  and  him.  Floyd  dented  it.  That 
the  attoniey  told  him,  he  had  denied  his  scan- 
dalizing of  sir  Francis  Even,  till  he  shewed 
him  his  hand- writing ;  which  he  again  now 
absolutely  denied.  That  the  kin^,  upon  this 
denial,  the  more  desirous  to  punish  him:  And 
therefore  leaveth  it  to  the .  judgment  of  the 
House,  whether  to  insist  further  upon  their 
right,  of  judging  this  business  here,  w  to  go  to 
the  Lords  intiiis,  as  w6  have  done  in  all  other 
business  this  session. 

Sir  J.  Perroit.  To  have  it<ion8idered,  whe- 
ther we  be  a  court  of  record,  and  whether  we 
have  not  power  to  give  an  oaih. 

Sir  W.  Strawde.  This  no  seasonable  motion 
now.  To  go  to  the  Lords.  That  examinotioit 
will  be  long,  and  will  defer  his  ounishmenL 
To  go  about  that  now,  which  may  best  advance 
the  ^ood  of  our  countries.  ( 

Sir .  Ro,  PkiUippei,  In  our  judgment  as  nmdi 
love  to  the  Jung,  and  his,  as  ever  from  any 
House  of  Commons ;  and  as  mudi  duty,  in* 
desiring  the  execution,  as  ever  from  any.  .  To 
sit  down,  and  meddle  no  mdre  in  this,  business. 
Mr.  Afford,  This  House  never  so  shakeoL' 
in  Judgment,  as  now.  Our  judgement  gen^? 
rally  luiown.  That  done  by  us,  in  one  case, 
for  the  kiiur^  issue. 

Sir  D,  Viggs  concordat  with  sir  Robert  PhiU. 
lippes. 

Sir  2%a.  Jermyn,  accordant  If  any  coidd 
maintain  what  we  have  done,  would  never  sit. 
down.  If  tbcU  true,  which  we  have  heard 
here,  this  the  greatest  court  oi  England,  and 
the  least  power. 

Sir  Wm.  Hcrberte.  Yfe  h^ve  given  our 
judgment :  The  king  may  stay  the  executien  :t 
We  cannot  help  €bat. 

Mr.  Mallet,  This  a  court ;  where  law,  and 
discretion.  The  best  discretion,  to  leave  this 
nftlttt^r  now* 

Sir  Edw.  Sacko^U.  While  Floid  not  punish*. 

ed,  we  aU  suffer.    No  loss  of  privilege,  for  thOv 

Lords  do  concur  with  us  in  the  sentence,  not  to> 

confirm  ours. 

Sir  Gfor.  Mw^  Thudulk  yet,  th^  gftm 


tee.  If  any  spoftk  aninBt  this 
House  abvQod,  we  sc»d  for  ttim.'»-No  ques- 
tifla,  but;  ^on  bia  ooolesaion,  vtre-migfat,  for 
the  reasoB  aforsopki,  mmish  him;  and  mi^ 
doithere^  vi:ithovt  gatb,  if  the  House  satisfied 
fill  ti  modis, 

Sr-Gsor.  Jfore..  To  acknowledge  no  error 
ia  our  judgment,  nor  to  contest  witli  the  king. 
ToDMsaliil}. 

upon  question,  to  address  ourselves,  in  this 
pse,  to  ins  m^ies^. 

Master  cf  th/t  W9rd$.  That  the  Speaker, 
vitfa  the  whole  House,  may  nresent  our  re- 
quest to  his  mijesty.    So  Mr.  Wandesford. 

Sir  Hfutk,,  BM,  Because  nothing  erosseCh 
oar  judgmoiit,  but  the  precedent  1  H.  4,  which 
an  exownt  leooid  for  us,  made  in  that  parlia- 
ment, wherein  the  most  prodigiona  foct  done, 
that  ever  in  porfiaiBent;  which  ibis  House  then 
dittvowed:  which  made  the  king  and  Lords,  in 
iodignatioo,  aedude  |hem  from  judgment  in 
fikose  eases.  The  fact,  was  upem  Jaug  lUdiard 
IheSd. 

Mr.  CarvjfZr.  If  any  foreigner  oflend,  just- 
ly, aay  member  of  this  House,  in  words,  we 
mn^  convent  and  mmish  him. 

At  Jo.  Chamberiayne,      Feareth,  tins  going 
Is  the  king  wiH  procure  a  distaste  between  the 
Lordsanduo. 
Mr.  Nffsfc,    Well  resolved  to  go  to  the  long. 

Jo  givo  him  lull  satisfoction  in  some  things. 
[ave  alayed  any  execution  of  our^ndsnnent. 
For  the  queries  made ;  if  any  man  ot  theHouse 
had  beaten  Floyd,  the  king  would  not  have 
fceoi  ofleuded:  Much  less  our  judgment. 
Not  to  contest  with,  the  kinjg,  of  our  ricfht.  To 
set  down  our  reasons,  moving  us,  in  this  parti- 
caiar  canoe,  to  proceed  as  we  have  aone : 
For  the  ^feneral ;  not  to  disclaim  our  right,  but 
ta  take  tone  to  search  precedents. 

Sr  Fraacu  Seynor,    To  have  only .  ten  or 
tocbe  to  attend  the  Speaker  to  the  king.    No 
vrith  the  king.    To  seardi  precedents 


Sir  Wm.  Slromde.  To  leave  if  to  the  king, 
vheihcr  the  whole  House,  or  a  select  number, 
laattend  the  Speaker  to  the  king. 

Stt  J^^wmcu  Fame,    Accordant. 

Sr  TAa.  Jermyn,  A  committee,  to  with- 
dmr  themselves  j^esently,  to  set  down  in 
wnftiB^,  what  shall  be  presented  to  the  long 
kj  the  Speaker. . 

&-  JBdtP.  Mommiagew,  .  Not  in  our  pctwer  to 
ampohsi,  whether  the  whole  House,  or  fewer, 
Mil  comeio  the  king.  To  leave  tluit  to  him. 
Mr.  Secretary,  Chancellor  Exchequer,  M^utter 
af  iStus  Words,  presently  to  signify  to  his  ma- 
the  desire  of  the  House. 

^  ike  Wurdt^    To  take  especial 

flrf'airNath.  Riche's  motion,  to  atiswer  the 
of  1  H.  4.  Neither  to  accuse,  or  ex- 
QBse  owodreo.  To  shew .  our  judgment  to 
teve  been  hasleped  by  our  zeal.  To  desire, 
thekiiy  will  deal  with  ua,  as  a  foth^. 

May  4. 
^.Aertf0ry.    That  the  kii^  hath  com- 


mentslidL  be  entered,  or  not.    Bi>  mr  Wfitiam 
Spencer. 

'9/lr.  Sn^tk,'  ThettheearUnianbal,  m  tbie 
case,  upoR^  complaint  would  have  puniefaed  it ; 
yet ezaikiine not  upoAoath.  ' Kmn^eth  tius  ui 
his  own  case. 

Sir  Tho.  WentmoHh.  That  the  j<i4|pnent 
rij^htlyffiTen  execution  may  be  staged  bv^  tbe 
king:  »>  hath  been,  of  judgments  given  oy  the 
Lonls-  . 

Sir  Edzp.  Coke.  Judgment  not  le  be  fltojed, 
for  Great  Seal,  &c.  jet  where  fieAoQ^  or  trea-^ 
son,  the  Idnf^  may  stay  the  prooeediD||f .  This 
judgment  given  tor  the  king:  For  bis  Mood. 
Any  man  may  stay  his  own  suit;  Not  to  ques- 
tion the  judgment.  Every  man,  though  ab« 
sent,  involved  in  the  judgment ;  yea  the  judg- 
ment hi»,  thoufifh  he  of  a  contrary  opmion. 
Concan  Siftc^nha.  The  judgment  alieady  en- 
tered. The  kmg  may  stay  the  esecutton, 
where  he  only  party,  in  appeal,  not  lo  atay  ; 
in  indictment,  otherwise. 

Sir  Tho.  Warton,  Firstto  read  the  judgmenlr 

Mr.  SaiUcitor,  Will  not  so  about  todiMuade 
them  from  this.  Not  tp  £>  fit  diiBga  mdea* 
sonably.  That  this  questien  grew  by  a  mes- 
sage from  the  king. 

Sir  Edw.  Coke,  Sir  Ro.  Phillippes,  Mr.  Nor, 
Mr.  Alford,  sir  Sam.  Sands,  Masft^  of  the 
Wards,  sir  Nath.  Rich,  but  Edw.  Cedll,  nre- 
sentlyto  retire  into  the  liommittee  chsooDer, 
and  to  set  down  in  writing,  the  judgment. 

Sir  Edw.  Snekw^li,  That  all  our  proceedings 
may  be  entered  here,  and  kept  as  Records. 


ibis  judgment  jmtt,  as  wdl  as  justum :  For 
done  upon  gooa  reason.  An  oath  not  requisite 
ijk  all  causes.     Thfr  matter  not  obscure,  but 

Kn.  Not  to  go  tothe  Lords.  To  rest  here, 
that  his  majesty  may  stay  the  execu- 
tion- 
Sir  Edv.  CecUL  We  the  sincrws  of  the  oom- 
monwealth.  To  regard  our  loyalty,  and  the 
honour  of  this  House.  ^oC  to  ^  to  the  Lords, 
to  move  them  to  patch  up  our  tauhs. 
.  Sir  Tho.  How.  The  Uberties  of  this  House 
much  shak^  now.  Thinketh  our  judgment 
ngbtly  given  and  may  stand  upon  record  here, 
as  our  claim.  That  this  cannot  now  come  to 
the  Lords,  either  with  us,  or  without  us:  Not 
with  us,  without  our  dis^^race ;  nor  without  us, 
because  cannot  take  notuse  of  any  public  grie- 
vance (as  this)  without  complaint  thereof  nom 
hence. 

Mr.  Treaturer.  Not  moved,  or  intended,  we 
dhould  not  carry  this  to  the  Lords,  or  consent  to 
it;  but  leave  the  course  thereof  to  the  king, 
and  speak  no  more  of  it. 
Mr.  iSeere^ory,  aocordant. 
Sir  H,  Withrmglon.  Thinketh  not,  but  we 
have  power  to  give  ah  oath;  And,  tor  prece- 
dents ;  every  precedent  had  a  beginning. 
'  Sir  H.  PooU.  To  proceed  in  tms  by  way  of 

DIlL 

Sir  Edw.  Gylet.  Not  to  wave  our  right. 
Thinketh  in  Us  ooncience,  we  have  done  well, 
and  judicially.  Not  to  go  to  the  Lords  in  this 
ooutfie.  To  leave  it  to  the  king,  and  with  the 
king. 

Master  of  the  Wards.  Sorry,  we  driven  to 
tius  strait ;  not  much  election  ;  Cannot  so  back 
from  our  judgment.  We  have  appealed  to  the 
king :  Can  go  no  higher^  To  go  no  lower. 
To  go  once  again  to  the  kinff,  and  to  let  him 
know,  what  we  have  done,  iiath  been  out  of 
our  aeal  and  love  to  him,  and  his  chiklren.  To 
desirehim,  once  again,  to  do  with  us,  as  a  fit- 
tfaer ;  and  not  to  put  us  over  to  the  Lords,  but 
himself  to  end. 

Sir  Sam.  Sands.  No  member  of  .this  House 
ought  after  a  question,  to  question  the  power 
of  this  House.  That  the  jud^ent  given  out 
of  a  great  zeal  and  love  to  his  majesty.  To 
kt  the  worid  know  no  pique  between  the  kii^ 
aiid  his  people.  Not  erroneous,  nor  eoram  nan 
judice.    A  court  of  record :    Therefore  may 

g've  an  oath.  Disuse  loseth  no  privilege, 
ow  long  have  the  Lords  disused  to  give  jnag- 
mexxls  in  paritament  ?  The  king,  as  head,  pre- 
sent here,  and  in  all  his  courts.  We  punish 
here  abuses  to  the  members  of  our  House, 
Tea,  to  their  servants;  much  more  to  the 
King's  blood.  To  enter  the  judgn^nt.  Let 
'  lura  bring  his  Writ  of  Error.  No  corruption 
in  us,  but  by  our  love  to  the  king.  We  judge 
niany  thifkgs,  without  oath.  Sheriflb^  ^c.  pass 
bills.  That  we  were  a  court  before  ever  swear- 
ing upon  a  book  introduced .  These  did  swear, 
md  pn^test,  as  deeply,  and  credibly,  here,  as 
oould  bel^  swearing  upon  a  book. 

Sir  Franca  Si^mor^  and  sir  Francii  Fane. 
Dbpvtit  to  Ae  qwstion,  whether- tiiejudg- 


The  Renort  in  Grey's  Debates  of  the  speeches 
made  in  the  House  of  Comnaons  in  the  pro^press 
of  the  Proceedings  against  Thompson  n  as 
follows :  ^ 

Upon  reading  tibe  Report  of  the  Committee 
appomted  to  examine  the  complaint  against  him 
(See  p.  3.  sup.) 

Sir  Bfihert  Markham.  I  would  not  send 
him  to  Rome,  for  fear  that  he  ig  their  chap* 
lain  already,  but  I  would  banish  him  to  Geneva  ; 
for  he  says,  <^  They  are  worse  tiiaa  the  devil 
that  are  Presbyterians."  Put  liim  into  the  bill 
of  baniskment  of  the  papists. 

Sir  Francis  Winnington.  I  tsJce  this  ba-* 
siness  to  be  of  great  oonoemmeht*  When  I 
speak  against  suen  men  as  these,  I  speak  ^ir 
the  church.  Three  things  this  rep(Kt  ruai 
.upon.  First,  bold  and  impudent  reAectiona  oii 
the  king  ;  and  it  is  our  duty  to  take  notice  ef 
such  men.  Next,  I  neverheard  any  man  so  con- 
fidently'and  rsotuigly 'assert  popoy;  and  next, 
asserting  of  arbitray  power.  fi(e  is  a  nosl 
admiraUe  preacher,  ana  takes  upon  lum  -to  as- 
sert those  things !  Therewere  many  wiUimies 
heard— He  is  restless  in  and  out  of  the  p<4"t 
inimposii^  these  deetrines,  and  this  magnineo 
his  ofienoe,  that  it  was  done  in  interval  of  par- 
liament, in  the  boldnefls-of  thepi^ists.  It  is 
worthy  yosrxnuidfintioor  what  to  do  widi 
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one  of  the  matt  cafNital  cities  of  tlie  kuMrdom  Z 
His  pumBhnMut  cftimot  be  too  great.  Uelms 
not  only  defamed  the  king,  but  spok^i  re- 
proachfully of  the  protestant  religion,  and  of 
queen  Elizabeth.  No  one  protestant  would  do 
it,  and  he  has  cast  the  pk>t  upon  the  protestanta. 
Should  you  pass  but  a  light  censure  upon  this 
man,  he  would  laugh  at  you.  Thei'efore  be 
sure  that  in  your  Fote  you  hit  upon  every 
thing  he  is  guilty  of.  Two  or  three  gentlemen 
may  withdraw,  and  word  the  question. 

Upon  proposing  the  Vote  against  faim^  (see 
p.  7.  tup.) 

Sir  William  Jmfi,  You  hare  made  a  jusi 
VotC|,  but  if  yon  do  no  more,  he  will  come  off 
too  l^htly.  You  may  trust  him  now  with  thia 
Vote  in  an}r  judicature ;  but  I  would  stop  the 
mouths  of  bis  fdlows,  and  in  the  face  of  all  the 
world,  I  would  publish  the  evidence  against 
him,  and  let  the  church-men  see  what  sort  of 
sons  they  have.  They  who  think  him  too  little 
for  impeachment,  think  him  too  big  for  a  biU ; 
but,  to  prepare  the  Lords  and  all  omu  for  his 
•entenoe,  I  would  impeach  him. 

Colonel  Titus,  m  man  thinks  that  this 
Tliompson  deserves  punishment,  and  a  severe 
one,  more  than  I  do^  out  I  am  at  a  stand  what 
that  shall  be.  You  are  moved  for  ^^  Banish- 
ment with  the  most  omisiderable  papists."  I 
do  think  lum  a  papist,  and  much  more  becaiue 
he  calls  himself  a  Protestant.  I  do  remember 
several  persons  you  have  impeached,  an  earl 
into  a  duke  [Lauderdale,]  and  an  earl,  almost 
into  a  marquis  [Halifax.  He  was  soon  after 
so  ereated.j  And  some  into  being  public  mi- 
nisters. The  effects  have  tieen  like  thunder 
upon  mushrooms ;  it  does  but  make  them  gtov» 
not  blast  them.*  Dr.  Mainwaring  was  impeach* 
ed  by  the  Commons,  and  was  brought  to  the 
bar  on  his  knees  in  lAie  Lords  I^use,  and 
he  there  recanted  what  he  had  written  atad 
preached.  He  was  Dr.  Mainwaiingt  before 
you  impeached  him,  and  wss  km!  bishop  of 


tUsmsft.  '^I  lwi«  heaid  of  a  precedent  of  son-  : 
tadng  auch  a  penwn  to  ride  tiuough  the  city  , 
with  luB  teeto  the  horaa's  tail.    Ifyoubanish^ 
hifli,  it  jsthe  way  •la  make  him  a  cardinal ;  I 
saeh  company  as  you  mteud  in  your  bill  is  pre* 
ftnoent  to  haan :  Some  men  we  see  will  strug- 
gk  hard  to  kee|i^  the  protestants  from  bong 
anted,  and  I  nmat  belike  that,  at  the  bottom, 
Itey  kiveMpery  better  than  the  preleftant  re- 
gion.    We  nuiy  raise  a  dispute  amongst  the 
LKda4  diougfatheman  aeem  too  little  to  im - 
peach,  y^ct  his  crimes  are  great  enou^  f<Hrthe 
CamiBOBs  of  England  to  charge  hrai  upon; 
a^  let  tbe  hidiops  see  what  kind  of  cattle  diese 
are  that  acandafiae  the  chureh.    Therefore  I 
wsald  seaolve  upon  some  questions,  viz.  "  That 
he  has  impudently  scandalized  his  mfyesty  ud 
te  profeeatant  rehgkm  ;''  and  when  you  hare 
pattfaeae  tothe  vote  upion  him,  the  best  way  is 
tamafce  }iim  exemplary.    I  was  thinking  of  a 
^eit  hill,  to  not  a  character  of  disability  upon 
Imh,  for  realfy  there  are  such  a  inidtitnde  of 
people  ID  the  plot  (and  that  borders  upon  it)  that 
you  cannot  well   impeach  him.    Such  sort  of 
people  aa  theae  abedutdy  endeavour  to  destroy 
the  doctrine   of  the  church,  and  to  bring  m 
popeiy,  and  auch  as  those  thai  foment  dis- 
KatiiMis  ainoMBt  protestants. 

Serieant  maynard.  This  Thompson  is  as 
aao^ty.a  man  as  can  be  ;  he  has  scandalized 
reigion,  £tfleo  upon  the  dead,  that  most  excel- 
knt  princess  queen  Elizabeth,  and  scandalized 
the  protestants  in  the  pulpit,  besides  prosecuting 
men  lor  not  coming  to  diundi  when  the  church 
dooiawere  shut.  I  wish  you  could  punish  him 
sahe  deserves.  I  think  he  that  scandalized 
the  queen  of  Bohemia  had  sentence,  by  im- 
peachment. Id  ride  with  hia  feoe  to  the  horse's 
taiL*  Bat  I  would  not  send  him  beyond  sea, 
fe  there  he  will  be  fitvoured.  I  wouki  ^n 
aee  how  tiie  fadiers  of  our  chur^  wOl  look 
apon  thia  man.  I  woo«fer  that  he  has  been 
soflSaed  in  the  church  so  king.  I  would  im- 
peach  him  to  the  Lords,  and  then  see  whether 
yoa  maj  mend  their  judgment  against  him,  m 
a  biU,  Wnich  will  be  much  more  terrible. 

Sir  Tha,  Lrr.  It  is  neceraary  that  you  take 
aobce  of  this  matter.  This  spiritual  sword, 
which  th^  all  complain  of,  does  the  mischief. 
If  tbe  biriMp  of  the  proper  diocese  had  done  his 
da^,  he  bad  saved  you  tlus  labour.  Thmfore 
1  wauld  paas  a  vote,  <«  That  he  is  a-scandal  to 
his  own  iimctioB,  aiid  that  he  has  dishonoured 
the  kii^  ;"  and  sdd  what  you  wiildse  toit. 
.  CoL'  Mtirck.  The  great  tendency  of  the  evi- 
denoe  was,  *'*•  That  he  defamed  and  cried  down 
t^  refiytsmtion."    Plray  putlhatinitspreper 


CoL  Tuus.    When  ^gm  considers  what  mon- 
oopmraciea  sre  against  our  liboties,  and 
te  thansa  ttM  govamment  hath  of  ^urch  and 
TTiBie  are  a  sort  of  protestants,  wha 
use  of  the;.  preliMaion  of  the  jprotQstant 
_  on,  to  injore  tbejprotestant  religion^    And 
whane  dui  this  Mr,    'Thompson  do  this,  but  in 

•  See  Floyde's  Case. 


*  The  like  happened  here^  See  the  note  at 
the  beginning  of  t£ds  case,  p*  1. 

t  See  his  Case,  vol,  S,  p.  333,  of  this  Col- 
lection^ where  it  may  bo^otioed  thai  one  part 
of  the  judgment  pronounced  agamst  him  waa^ 
*'  That  he  should  bo  for  ever  Ssabled  to. have 
any  ecclesiastical  digmty>  or  secular  officet»" 
On  the  18th  of  April,  >a40,  in  tbe  next  parlia- 
meat  that  met  aiw  this  transactkm,  the  Lords 
took  up  this  business  again ',  and,  having  read 
the  declaration  of  the  Commons  ^pinst  the 
now  b^hop  of  St-  David^s,  and  the  sentence  .of 
^  Lords,  they  refer  the  whole  to  their  Com* 
nnttee  of  Privileges,  with  leave  to  the  bishop 
to  allege  any  thing  before  tha  said  Committee, 
on  bis  part,  either  by  jpardon,  licence,  or  other- 
wise. On  the^lat  oi  Apiil,  thev  order  the  re« 
cords  to  be  brought,  thatjthei  House. nuivda^ 
•termiae  this  cause.  But  on  the  i8th  of  April, 
the  king  sends  a  message  by  the  Lord  Ke^Mr, 
<«  That  hia  mi^esty,  understandiiw  there  waa 
flome  qae8tM>n  conoeming  Dr.  Mainwan^g, 
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Bt.  D«rid*8  after.  Some  have  oiovedy  ^*  Thai 
this  ThompeoD  should  ride  with  his  (aoe  to  the 

'  liorse'staif  ;*'  bu^thatwoiuldbewmetbtng'He- 
▼ere  to  ooe  of  his  coat ;  but  seeing  he  has  for- 
got his  coat  an  bis  life,  the  Commons  may  for- 
get it  ibr  one  day.    I  would  impeach  him,  that 

.  tne  bishops  may  see  what  their  sons  haye  done : 
'  Heec  est  doctrioa  filii  vestri.*  They  have  so 
countenanced  this  doctrine,  and  have  been  so 


•** 


now  bishop  of  St.  David's,  had  given  command 
that  the  said  Dr.  Mainwaring  shall  not  come  | 
and  sit  in  parliament,  nor  send  any  proxy  to 
the  parliament."  Thereupon,  it  was  onlered 
to  be  entered  so.  Lords  Journal.  **  I  do  not 
recollect,"  says  Mr.  Hatsell,  *'  to  have  seen 
this  last  very  extraordinary  (and  ill^;iil)  exer- 
cise of  tlie  king's  authority  taken  notice  of  in 
any  history."  See  fiurther.  Commons  Journal, 
the  '^3d  of  Feb.  16,40.— 4See,  too,  Sheridan's 
Case,  A.  D.  1680, 1681.  | 


£eu-  from  ponishiiig  hidi)  that  tbey  hate  pre- 
ferred him ;   and  therefore  they  are  thouglftt  - 
by  in  petwle,  great  tanmreKa  of  this  man.' 
Therefore  1  would  impeaah  him  befon  tfaA 
Lords. 

Sir  W.  J(me$,  I  cannot  tdl  when  his  im- 
peachment wiU  have  an  end,  whetbiv  ever  or 
no ;  therefore  I  would  publish  what  is  against 
hijn,  as  a  warning  to  other  church-men,  and  ia 
justification  of  yoursdves. 

Sir  Fr,  Winnington.  I  look  upon  thia  <^kaig« 
against  Thompson  as  a  nationJ  business,  and 
to  be  part  of  the  plot ;  and  such  things  as  these 
are  fit  to  be  known  to  the  world,  that  they  may  - 
see  what  is  libeUed  upon  the  king.       .  . 

Mr.  Harbord,  Some  of  the  deigy  are  ao 
afkaid  that  we  should  unite,  that  they  are  almost 
papists  themselves  $  and  as  for  the  diurch  of 
England.that  have  endeavoured -to  asperse  ua^ 
let  the  wiNid  see  what  sort  of  cattle  they  breed 
up. 


273.  Case  of  James  Skene,  for  treasonable  Opinions  and  Decla* 
rations:*  32  Charles  IL  a.  d.  1680.  [Amot's  Collection 
and  Abridgement  of  celebmted  Criminal  Trials  in  Scotland.] 


'XhE  prisoner,  who  was  brother  to  the  laird 
of  ^ene,  was  prosecuted  at  the  instance  of  his 
majesty's  adTocate;t  tor  high  treason.  He  was 
<3harged  in  the  indictment  tiMi  being  accessary 
to  the  rebellion  headed  by  Balfour  of  Kinloch, 
and  Hackston  of  RathiUet,  at  Air's  Moss  and 
Bothwellbridge ;  with  having  maintained  the 
iMifulness  of  that  rebdlion,  even  in  presence  of 
the  duke  of  Yodc,  and  of  the  lords  of  privy 
covncil,  and  those  of  justiciary ;  with  having 
joslified  the  ezoommamcation  of  tiie  king,  and 
tuning  'maintained  it  was  lawlul  to  kill  him.  See. 

The  proof  adduced  a^pamst  the  prisoner  was 
his  own  odofeasion,  emitted  before  the  duke  of 
York  and  pmj  ooondl  on  the  IStfa  November 
1680,  of  which  the  tenor  foUowa: 

He  said,  he  did  not  know  who  were  rebels, 
but  denied  that  he  was  present  at  the  battles  of 
Bothwellbridge  and  ui  Air's  Moss.  He  thought 
the  persons  engaged  i^thoae  insurrections  were 
not  rebels,  for  tlwy  -were  in  defence  of  God's 
cauae.  HewaanotattfaeTorwoodconventide 
wbeh  the  king  wan  csoommnnicated,  nor  did  he 
know  who  contrived  it,  bat  he  thought  the  lea- 
aons  of  the  excommunication  just  Headmow- 

*    Reeorda  of  Jaaticiary,  Nov.  S9, 1680. 

t  Foontainhall  merely  nuikea  mentMMi  of  this 
Caae  widi  that  of  two  other  pctaona,  thoa: 
'*  November  89, 1680,  Jamea  Skeen  eondeained 
to  be  hanged  for  diaowning  the  kingj  and  on 
the  99th  of  Noviember  thereafter  FMter  and 
fitewart  are  eomlemned  for  the  aaiM."  0ed- 
voL  1,  p.  117. 


'<% 


lodged  the  burning  the  acts  of  parfiament,  be- 
cause they  were  against  the  Covenant;  and 
would  not  admit  the  authority  of  the  king  or 
pariiament  in  things  that  were  against  the  Co- 
venant. He  did  not  know  if  any  new  insurrec- 
tion was  {dotted ;  but  he  belieiM  that  God'a 
people  were  always  ready  to  take  arras  in  de- 
fence of  thennselves  and  of  the  gospel ;  that  he 
was  one  of  God's  people,  and  nad  resolved  to 
give  a  testimony  for  the  cause. — ^He  thought 
we  killing  of  tne  archbishop  of  St.  Andrew* 
was  not  murder ;  That  there  is  a  dedared  war 
between  those  who  serve  the  Lord,  and  thoao 
who  serve  the  king  against  the  Covenant ;  and 
that  it  is  lawful  to  kiS  such  in  defence  of  the 
goqiel ;  That  tfie  king  being  excommunicated, 
and  there  being  now  a  lawful  declared  war 
against  him  on  account  of  the  breach  of  theCo- 
venant,  it  is  lawAit  to  kill  him,  and  all  those  wlio 
are  in  opposition  to  the  Covenant. 

He  renewed  his  oonfeasion  before  die  Court 
and  Jmr.  He  was  desired  to  deliberate  hekfn 
he  ahouM  sign  it :  He  answered,  he  had  re- 
sdved  to  sign  it;  he  thmvht  it  lua  honour  to 
do  ao;  and  he  did  it  acconfingly. 

The  Jury  unanimonslv  frand  the  piiaonci 
«<  guilty  of  the  treaaonaUe  crimes  and  ezprea- 
sions  mentioned  in  his  diHay,  and  that  b^  hja 
own  confession."  The  Court  aanlenoed  hnn  to 
be  taken  to  the  Croas  of  Edbboigb  on  Uie  94tii 
of  November  inataat,  to  be  hanged  on  a  gibbet 
till  he  be  dead,  his  head  to  be  aeparaledfiimi  hi* 
body,  and  fixed  on  thoNetherbow,and  hia^<^ 
estate^  real  and  pcraooai,  to  be  forikited 
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£74.  Case  of  John  Ni  yen.  Captain  of  the  Ship  Fortuae  of  tx>Ddon| 
for  Leasing-making  against  James  Duke  of  Albany  and  York : 
SSChauliusIL  a.j>.  1680.  [Arnot's  Collection  and  Abridge- 
ment of  celebrated  Criminal  Trials  in  Scotland.] 


Th£  piiwner  was  mrfed  witk  a  crimioal  in- 
diotnent  at  the  inslaace  of  bk  mijesty's  ad^ 
vQcUBy  setting'  forfli,  that,  by  the  gtatutocy 
iaw,  and  the  practice  of  this  reahn^  Leasing- 
nalmig^,  the  engendering  of  disoord  between 
the  long  and  his  people,  and  the  uttering  slan- 
speeches  to  the  disturbance  of  gorern- 


oiait,are  crimes  of  a. cajfital nature,  yet  the 
prisoner  had  been  guiky  ot  them  *,  by  railing 
against  the  duke  of  Albany  and  Yoik,  the 
fang's  brolber ;  bychai|^mdrliim.withbeingin 
a  plot  to  take  tke  Imig's  lire;  with  combinine 
with  the  Trench  king  to  iuTade  England  $  and 
w)il&  coming  to  Scotbnd  on  purpose  to  make  a 
party  Is  introduce  Popery.— Frirolous  objec- 
tions to  the  refevancj  of  the  indictment  were 
inged  6ft  die  prisoner,  uidr^eyed  by  the 

William  Eocks,  writer  in  Edinbuigh,  de- 
Msed,  ifaait,  t^^ng'  in  Dysart  on  the  day  libelled 
m  company  with  the  prisoner,  and  some  olhers, 
Ibeprisonerinqubred  at  the  deponent,  and  the 
vatof  the  cooopaBy,  what  stile  of  reception 
the  diike4>f  York  had  met  in  Scotland?  To  this 
the  depooent  answered,  <  he  had  been  receiFed 
accowtiiy  to  his  greaiquali^  and  merits  and 
that  he  was  a  fine  Prince ;'  and  the  prisoner 

m  —  — 

*  Records  of- Justioiary,  Jvhf  15th,  1680. 

t  A  Tcry  unjust  account  of  this  Trial  is  given 
jiy  kflpd  Foontainhall,  m  his  Decisions,  rol.  1.  p. 
108.  The  prisoner  indisputably  fell  within  the 
tyiaanical  statutes  agamst  Deasihg-making, 
and  diere  seems  no  doubt  of  his  having  beoi 
jgoilty  of  the  ftet.  Fountainhafl  is  deemed  a 
%Bter  of  anthoritv.  He  was  upon  the  side  of 
Jnrttidhbcrty;  but  an]roDe  who  is  conversant 

tke  a&ira  of  that  penod,  and  who  compares 

lesoh  of  his  knowledge  with  the  cases  in 
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9  mqstbe  sensible  of  the  extreme 
avriter ;  a  propensity,  which, 
aoch  sithose,  it  was  very  difficuk  to 
,>*HiB  partiality,  is  the  less  siuprising,  as 
■18  not  to  mtve  -been  untingod  with 
;  and  those,  who  have'occasiott  to 
his  iloumals  with  the  original  records 
^ /ostaeiary,  w^  see  littl^  reason  tocomph* 
pqt  him  noon  his  accuracy. 
FowK^ainoall's  aoooqnt  is  as  follows : 

Cr.  Court    Jiily.  16,  1680. ^NhFcn,  the 

of  a  ahip)  was  panneUed  for  using  some 
against  4ie  duke  of  York,  yisL 
OB  the  Popish  plot  of  taking  away 
^'shfe,  and  oyertumipg  our  religion 
mig99eroMoeo^l  aadthathe  was.  to  consent 
Is  the  brioging  over  the  French  king  with  an 
imiy  intoBrilw  ;  And  that  be  had  come  him- 
self to  Urmliinl  lo  oiake  a  popish  fection  there. 
7|if  iraf  spotaiUB  cap<t  wd,  with  some  qua- 


replied,  there  was  not  one  often  thousand  in 
Bng^nd  who  would  sa^  so.  He  added,  that 
the  duke  of  Y^frk  was  in  a  plot  to  take  the 
king's  life,  and  had  combined  with  the  French 
king  to  invade  England ;  but  the  deponent  can- 
not say  whether  the  prisoner  expressed  these 
words  as  his  own  opimon,  or  that  of  the  people 
of  England.  The  prisonei^  at  the  same  time 
said,  no  man  had  a  greater  regard  Hhtai  him 
for  the  duke ;  that,  imder  his  royal  higfaness't 
conduct,  he  had  lost  part  of  his  blood  in  \us 
maieaty's  cause ;  and  that  he  would  be  ready 
to  hazard  his  life  in  the  duke's  service.        ' 

The  prisoner  objected  to  William  Tarbett,  a 
waiter,  being  receive  as  a  witness ;  but  hit 
objections  were  repelled.  Tarbett  deposed, 
that  he  was  accidentally  in  Burntisbmd,  mthe 
house  of  captain  Seaton,  where  he  fell  in  com*^ 
pany  with  the  prisoner,  and  two  Englishmen,  a 
shipmaster  ana  his  mate,  and  fiequently  over- 
heard discourses  between  them  relating  to  go- 
vernment ;  and  heard  the  prisoner  say,  &at 
the  duke  had  come  into  Scotland  to  make  a 
party  for  introducing  popery,  <  but  oiu'  good 
old  English  hearts  would  not  suffer  that.' 

Mic&d  Seaton,  against  whom  also-  the  pri- 
soner urged  objections  which  were  over-ruied, 

lifications  ;  yet  he  was  conveened  on  the  acta 
of  parliament  against  leasing-makers  betwixt 
the  king  and  his  people,  though  it  was  objected 
these  acts  did  not  meet  this  case,  he  neither 
halving  lied  to  the  king  of  his  people,  nor  to  the 
people  of  thebrldng ;  and  at  tibe  most,  it  was 
but  teandalttm  magnatum^  and  in  England  sudh 
a  process  would  to  laughed  at.  Yet  his  de* 
fences  .were  all  repelled  and  the  dittay  found 
relevant,  and  die  libel  sustained,  and  admitted 
to  probation,  and  he  put  to  an  aasixe,  whereof 
7  cleansed  him,  and  7  found  him  guilty  ;  and 
the  balance  thus  standing  equal,  provost  J^inny, 
chancellor  of  the  assize  round  him  guilty ; 
albeit  the  dittay  in  itself  was  neither  relevant 
to  infer  the  pain  of  death,  nor  was  it  proveii 
against  him ;  but  this  was  done  to  fright  Enr- 
land  and  gratify  his  royal  highness.  But  £e 
modera^on  of  lex  unic.  CooT  si  quis  Imperat; 
maledix  is  more  commendable,  and  such  a 
practice  should  not  be  standing  on  record. — It 
is  true  he  deserved  a  severe  punishmoit,  but 
law  cannot  stretch  it  to  death.  The  pronounc* 
ing  of  sentence  was  delayed  till  the  .4th  of  Au- 
gust^ on  which  day  thev  ordained  bun  to  be 
banged  on  the  .18th  of  August  thereafter :  But 
the  judges  knew  the  king,  by  the  dukebfYork'a 
ipe&ition,  was  sending,  a  remission,  at  least 
a  letter  converting  the  sentence  to  banishment, 
and  oonfisoitiiig  ms  ship  and  all  his  goods,  but 
preferring  his  .creditors  tbarain  to  the  fi^; 
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depQfled,  that  in  his  own  home  in  Burntisland, 

ra  a  Saada  j  in  April  last,  he  was  sent  for  into 
room  where  fhe  prisoner,  two  En^h  sea- 
men, and  William  Tarbett  were  drinknig.  He 
heard  NiFen  and-the  other  Englishman  speak- 
ing extravagant  oommonwealtnlangaa^  and 
particularly  concerning  the  duke  ot  YqrijL. 
He  could  not  be  positiTe  that  the  words  were 
those  charged  in  the  indictment,  viz.  that  he 
bad  come  to  make  a  party  to  introduce  popery, 
hut  thinks  they  were  to  that  purpose. 


The  Jury,  byapUiralxtf  of  voioes,  ftmnd  the 
pnaoner  guilty  of  leasing  making  aghast  tlMi 

On  the  4th  of  August,  the  court  senienosd 
the  prisoner  to  be  haoged  at  the  cross  .of  Edm- 
butghon  the  18th;  birt,  onthe  6th  of  that 
month,  the  court,  in  consequence  of  an  act  'of 
privy  council,  proceeding  upon  a  letter  firom  th^ 
king,  sune&ded  the  execution  till  his  mi^esty^ 
teUier  pieamre  should  l»e  dedared;  and  it  does 
not  appear  that  the  Sentence  ever  was  executed. 


275.  Proceedings  in  Parliament  against  Edward  Setmour,  esa.*^ 
a  Member  of  the  House  of  Commons  and  Treasurer  of  the 
Navy,  upon  an  Impeachment  of  High  Crimes,  Misdemeanors, 
and  Offences:  32  Charles  11.  a.  d.  1680.  [Journals  of  both 
Houses;  8  Grey's  Debates,  35 ;  4  Cobb.  Pari.  Hist.  1232.] 

uMur  has  attempted  this,  or  not.  I  hope  yma 
will  think  that  none  iBTuilUr  of  such  arimes,  bul 
fear  a  pariiament.  One  thiu^  mere ;  with  whoct 
impenousness  did  he  put  the  Conunons.m  coa* 
teAipt,  and  did  talk  of  «<  Wmd-^us !''  I  be- 
lieve you  will  find  matter  against  him^  to  send 
him  to  the  T6wer. 

Mr.  Seymour,  In  order  to.methods  of  parlia<» 
mtotf  the  teadinff  of  the  Articles  must  hare  tiie 
motion  aeoonded,  and  I  do  seoond  it,,  that  tb» 
Articles  may  be  read. 


House  of  Commons.     Nov,  19,  16S0. 

Mr.  Vernon,  "  ]  HAVE  Articles  of  Accusa- 
tion of  crimes  of  a  high  nature  against  Mr.  Sey- 
mour. I  think  he  is  not  here.  I  shall  under- 
take to  prove  them.  I  move  that  he  may  be 
here  to-morrow  morning  to  ansn^,  and  his 
charge  will  be  brought  in.  To  charo^  him, 
and  not  present,  I  know  not  the  method  of  par- 
fiament,  hut  we  hare  Articles  ready. 

Mr.  Pilkington.  I  desire  he  may  be  here  to- 
morrow to  answer  his  charge. 

Ordered,  That  Edward  Seymour,  esq.,  do 
otteiid  the  service  of  this  House,  in  his  place, 
to-morrow  morning. 

November  SO. 

Sir  Cfflbert  Gerrard  aoquaiiits  the  House, 
That  he  had  Articles  of  Impeachment  of  High 
Crimes,  Misdemeanors,  and  Ofiences,  against 
Edward  Seymour  esq.,  one  of  his  miyesty's 
most  honourable  Privy  Council,  Treasurer  of 
the  Navy,  and  a  member  of  this  House ;  and 
then  proceeded  as  IbUows : 

Whenever  such  Articles  are  brought  to  my 

hands,  and  I  am  satisfied  with  the  proof  $f 

than.  I  take  it  to  be  my  duty  to  exhibit  them. 

I  shall  onl^  say,  I  have  known  this  gentleman 

along  while;  his  fortune  was  raised  in  this 

House,  and  how  he  comes  now  under  suspi- 

ckm  of  these  Articles,    he  can  best  answer. 

This  gentleman  ^f  what  fame  says  is  true)  has 

hdKmred  with  inaustry  to  prorogue  or  dindve 

ihis  parliament,  which  all  think  will  ruin  the 

kiii^,  religion,  and  all  we  have.    I  make  this 

use  of  it,  that  the  king  knows  whether  Sey- 
r  .  .       , : 

*  *  tlus  Mr.  Seymour,  who  succeeded  to  a  ba- 

tMMftcy  iraon  the  death  of  his  father  m  1688, 

and  is  perhaps  more  known  by  the  ^pellation 

df  Sir  Edward  Se^our,   hod  been  thirteen 

jears  before  this  tune  verv  active  iothepro- 

•ecution  of  brd  Clarendon  [See  the  proceedmgs 

ogoinit  the  earl  of  Cloreadaii,  vtol.  6,  p.  dl7,  of 

this  CoOffrtott    4  Cebh.  PaiL  Hiit.  470  et 

4 


The  Articles  wer^  then  read,  and  are  a$ 
fblloTi's : 

AikncLEs  of  iBfPEACHMENT  of  High  Crimes, 
Misdemeanors,  and  Offences,  agfainst  En* 
WARD  Seymour,  esq.,  one  of  hismi^esty*^ 
most  honourable  Pnvy  Councfl,  Treasurer 
of  his  majesty's  Nav^,  and  one  ofthcmem^ 
bers  of  the  House  ofX)ommons  now  in  Par- 
liament assembled. 

•*  1.  That,  whereas  the  sum  of  .584,(^8/. '9r. 
8<l.  was  raised  by  4ui  act  of  parliament,  for  tba 
speedy  building  of  80  ships  of  war,  and  therebV 
appropriated  to  the  said  use,  by  v^ich  act  rt 
was  particularly  directed,  <<  That  the  txeasurar 
of  the  navy  shouU  keep  aU  monies  paid  to  him 
by  virtue  of  the  saki  act,  distinct  and  apart 
fhMn  all  other  monies,  andshoidd  issue  and 
pay  the  same  by  warrant  of  the  principal  offi- 
cers and  coimnissioners  of  the  navy,  or  anj 
three  or  more  of  tlHim  ;"  and  mentioning  and 
expressing,  «<  That  it  is  for  the  buikhng,  tlw 
ffuns,  ringing,  and  other  furnishing  of  the  said 
thirty  slu^  ot  war,  and  to  no  other  use,  intent, 

esq.  and  the  Continootion  of  h)rd  Clarendon's 
life].  It  is  observable  that  Arfington  [See  his 
Cose,  ante^  vol.  6,  p.  10553  Seymour  and  Os- 
borne [See  die  Cases  of  the  eari  of  ]>aabv  asd 
of  the  duke  of  Leeds,  ittfra]  who  had  aU  beeik 
most  eager  and  most  bitt^  m  the  attack  opon 
Cfauendon,  all  in  their  turns  became  the  objects 
ofsintflarattadQi.    la  the  ContinoatieB  <»  the 
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«f  poipMe  wlMtaoevar;"  be,  the  taid  Edward 
Bey^oiHSTy  on  or  aboat  the  year  1677,  being 
Ooi  U^eMiaei  ef  tlie4mry,  did,  cimtrary  to  the 
Ridaet,  and  conoary  to  the  duty  ot  bis  said 
9Soe,  lend  tbe  ram  of  90,000/.  at  8  per  cent. 

Utt  eflord  CtareodoD,  eo&tains  a^passage  which 
kackiier  immlereatbig  in  itaelf,  norunconnected 
with  ttus  obsesratioii : 

**  Belbre  the  meetmg  of  the  parUame&t, 
«teik  was  wdl  known  that  the  combination 
was  enfered  iiito  by  the  lord  Arliogton  and  sir 
V^HialB  Coventry  against  the  chanceUor,  seve- 
111  memhey  of  the  House  informed  him  of 
what  tb^  did  and  what  they  said,  and  told  htm, 

*  That  tliere  was  but  one  way  to  pre?ent  the 

*  araadiDe  iartended  towards  bun,  which  was  by 

*  nSng-  Urtt  upon  tbem  ;  which  they  would 

*  eaoae  to  be  do&e«  if  he  would  assist  them 

*  with  tfoA  information  as  it  could  not  but  be  in 

*  his  power  todo.    That  he  never  said  or  did  any 

*  tkoDg*  in  tile  floost  sectet  council,  where  they 
'two were  always  present,  and  where  there 
*were   freqent    oecaslonsof  mentioning    the 

*  ptaeeediiies  of  4ocb  Houses,  and  the  be- 
'  Mfioiir  of  tfereral  members  in  both,  bat  those 
'  gentlemen  declared  the  same,  and  all  that  he 
'  said  or  did.  to  ^ose  who  would  be  most  ot- 
'  ftnded  and  incensed  by  it,  and  who  wer^fike  in 
'  some  eoDJoncture  to  be  able  to  do  him  most 
*BUBchief:  Andby^ose  ill  arts  they  bad  ir- 

*  nooAciled  many  persons  to  him.    And  that  if 

*  he  wcmld  now,  without  its  bang  possible  to  be 
'^idkeo  aodee  ofy  give  them  such  information 

*  and  bght  into  die  prooeedinffs  of  those  gen- 
'  tlemte,  they  would  undertcdce  to  divert  the 

*  storm  that  rareatened  him,  and  cause  it  to  fall 

*  upon  t&e  otiieta.*  And  this  was  with  much 
aujicjtiieaa  pressed  to  him,  not  only  before  the 
meeCniff  of  tine  narliament,  and  wnen  he  was 
iflfly  imrmed  or  the  iH  arts  and  ongentlemanly 
Mctiee  thoae  two  posons  were  engaged  in  to 
do  him  hart,  but  after  the  House  of  Commons 
was  incensed  against^  him  ;  with  a  f  ufl  assur- 
aaee,  *'  that  they  were  much  inclined  to  have 
aeoned  the  other  two,  if  thc^least  occasion  was 
gmalbrit.' 

'*  Bat  the  chancellor  would  not  be  prevailed 

with,  saying,  *  That  no  provocation  or  exam- 

'  pie  shoiild  dispose  him  to  do  any  thing  that 

wmild  not  become  him :  That  they  were  both 

E'vy  couDseBors,  and  trusted  by  the  king  in 
I  most  weighty  aJthm ;  and  if  he  discerned 
any  tiiiog  amiss  in  tbem,  he  could  inform  the 
king  of  It.  But  the  aspersing  or  accusing 
tbcm  any  where  else  was  not  his  part  to  do, 
nor  Goobi  it  be  done  by  any  without  some  re- 
I  npoxilbe  Idn^  and  duke,  who  would  be 
ofreDded  at  it :  And  therefore  he  ad- 
ihem  in  no  degree  to  make  any  such  at- 
on  bis  behaff ;  hot  to  leave  him  to  the 
pnniectjon  of  bis  own  innocence  and  of  God's 
good  pleaanre,  and  those  gentlemen  to  their 
awn  nte,  which  at  some  time  would  humble 
them.'  And  it  is  known  to  many  persons,  and 
fmiihlji  10  the  idng  bimaelf,  for  wbose  service 
mfy  ^  a^Sat  w«#  perfono^  tet  one  or  both 


parcel  of  the  said  sum,  raised  by  the  said  act, 
being  then  in  his  hands,  for  and  towards  the 
support  and  continuance  of  theanny  then  rais* 
ed,  after  such  time  as,  bv  an  act  oi  pariiament^ 
the  said  army  ot^t  to  nave  been  disbanded ; 

those  persons  had  before  that  time  been  im- 
peached, if  the  chancellor's  sole  industry  and 
mterest  had  not  diverted  and  prevejited  it.'  " 

See  also  lord  Carnan'^on's  Speech  cited  in  the 
case  of  lord  Danby,  infra. 

Burnet  says  ofhim :  *<  The  ablest  man  of  his 
party  was  Seymour,  who  was  theBrst  Speakerof 
the  House  ot  Commons  that  was  not  bred  to  the 
law.  He  was  a  man  of  great  birth,  being  the  elder 
branch  of  the  Seymoui*  family ;  and  was  a  grace* 
ful  man,  bold  and  quick.  But  he  had  a  sort  of  a 
pride  so  pecuHarto  himself,  that  I  never  saw  any 
thing  like  it.  He  had  neither  shame  nor  decency 
with  it.  He  was  violent  against  the  court,  till 
he  forced  himself  into  eooA  posts.  He  was  the 
most  assuming  Speaker  that  ever  sate  in  the 
chair.  He  laiew  the  House,  and  every  man  in 
it  so  well,  that  by  looking  about  he  could  tell 
the  fate  of  any  question.  So,  if  any  thing  was 
put,  when  the  court  party  was  not  well  gathered 
together,  he  would  nave  held  the  House  irom 
domg  any  thing,  by  a  wilful  mistaking  or  mis- 
stating the  question.  By  that  he  gave  time 
to  those,  who  were  appointed  for  that  mercenary 
work,  to  go  about  and  gather  in  all  their  par^. 
And  he  would  discern  when  they  bad  ^  the 
majority.  And  then  he  would  very  fairly  state 
the  question,  when  he  saw  he  was  sure  to 
carry  it." 

Afterwards,  speaking  ofthe  parliament  which 
met  on  Mai-ch  6,  1679,  be  says :  **  Seymoilr 
had  in  the  last  session  struck  in  with  sucn  heat 
against  Popery  that  he  was  become  popular 
upon  it :  so  he  managed  the  matter  in  this  new 
parliament  that  though  the  Court  named  Meres 
yet  he  was  chosen  Speaker."  Tliis  heat  of  liis 
a^nst  Popery  was  probably  one  cause  <tf  the 
king's  rejection  of  him  as  Speaker  (See  the  ac- 
count of  the  proceedings  thereupon  given  in  4 
Cobb.  Pari.  Hist.  1092  et  seq.)  but  subsequently 
to  that  occurrence  he  had  strenuously  opposed 
the  bill  of  exclusion,  which  probably  was  one 
cause  of  the  hostility  ofthe  Commons  against 
him  on  the  occasion  before  us.  Nevertheless 
we  are  informed  by  Burnet,  (1  Own  Times.) 
496,  that  in  the  next  year  (1681)  he  liked  the 
project  of  declaring  the  prince  of  Orange  regent 
with  whom  the  re^l  power  should  be  lodged. 
When  the  prince  of  Orange  had  landed  he  joined 
him  at  Exeter,  and  was  the  proposer  of  the  *  As- 
sociation.' The  Prince  intrusted  to  his  govern- 
ment Exeter  (of  which  he  was  Recorder,)  and 
Devonshire.  Of  the  various  subsequent  changes 
and  chances  of  his  conduct  and  fortunes,  Burnet 
mentions  several  particulars,  but  I  doubt  whe- 
ther any  of  them  are  sufficiently  uncommon 
in  the  history  of  political  life  to  require  distinct 
mention  in  this  place. 

The  foDowin^  may  serve  as  6peci*!nens,  ai>d 
it  is  to  be  hop^,  will  satisfy  tht  ^enecalit^  of 
readers : 

K 
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whereby  the  said  two  8e?«ral  acti  were  ehided, 
and  the  said  anny  was  continued,  and  kept  on 
Ibot,  to  the  greajt  disturbance,  hazard,  and 
danger  of  the  peace  and  safety  of  this  king- 
'  don& ;  and  the  nation  was  afterwards  put  to  a 

In  relating  the  discoTery  of  the  corruptions 
of  the  old  East  India  Company  in  the  year  1695, 
the  bishop  tells  us,  «*  It  was  obserred  that 
some  of  the  hottest  sticklers  a^nst  the  com^ 
pany  did  insensibly,  not  only  tall  off  frum  that 
nest,  but  turned  to  snre  the  company  as  much 

-  as  they   had  at  first  endeavoured  to  destroy  it. 

.  Seymour  was  among  the  cliief  of  these,  and  it 
was  saki  that  he  had  19,000/.  of  djeir  money 

.  under  the  colour  of  a  bargain  tor  their  salt- 

,  petre." 

Again  in  sj^king  of  king  William's  fifth 
parliament  which  met  for  dispatch  of  business 
on  the  10th  of  March  170 1,  Burnet  s&ys, 
^'  Upon  the  view  of  the  House,  it  appeared 
very  evidently,  that  the  Tories  were  a  great  ma- 
jority ;  yet  they,  to  make  the  matter  sure,  re- 
solved to  dear  the  house  of  a  great  many,  that 
were  engaged  in  another  interest:  Reports  were 
broufiht  to  them  of  elections,  that   nad    been 

.  scandalously  purchased,  by  some  who  were 
concerned  in  the  new  Bast  India  Company  ; 
instead  of  drinking  and  entertainments,  by 
which  elections  were  formerly  managed,  now  a 
most  scandalous  practice  was  brought  in  of 
haying  votes,  veitb  so  litde  decency  that  the 
electors  etigagcd  themseUes  by  subscription, 
to  chuse  ablank  person,  before  they  were  trust- 
ed with  the  name  of  their  candidate.  The  old 
Bast  India  Company  had  driven  a  course  of 
corruption  within  doors  with  so  little  shame, 
that  tne  new  company  intended  to  follow  their 
example,  but  with  this  difference,  that,  whereas 
the  former  had  bou^t  the  persons  who  were 
elected,  they  resolved  to  buy  elections.    Sir 

.  Edward  Seymour,  who  had  dealt  in  this  oor- 
ruptk>n  his  whole  life-time,  and  whom  the  old 
company  was  sud  to  have  bought  before,  at 
m  very  high  price,  brought  before  the  House  of 
Commons  the  discovery  of  some  of  the  prac- 
tices of  the  new  company  :  The  examining 
hitotliesc  took  up  many  days ;  in  conclusion, 
the  matter  was  so  well  proved,  that  several 

,  elections  were  declared  void :  and  some  of  the 
persons  so  cliosen,  were  for  some  time  kq)tin 

Eison;  after  that  they  were  expelled  the 
0US3.  In  these  proceedings,  great  partiality 
speared  ;  for  when  in  some  cases,  corruption 
was  proved  clearly  aspainst  some  of  the  Tory 
party,  and  but  doubtniUy  against  some  of  the  . 
contrary  side,  that,  which  was  voted  corrup- 
tion in  the  latter,  W2s  called  the  giving  alms  m 
those  of  the  former  sort.' ^ 

An  anecdote  of  Seymour's  modesty  and  re- 
ganl  to  decency  is  to  be  found  in  a  note  to  vol. 
5.  p.  1359,  of  mis  Collection,  and  moredrcum- 
stantialty  in  5  Cobb.  I^ri.  Hist.  41*i,  418. 
He  lived  till  tho  year  1 708,  and  being  an  ances- 
tor of  dukes  ol  Somerset  his  memory  is  ho- 
liftured  with  a  very  encomiastic  dinlay  ny  Col- 
lins of  his  lAGomipt^  integrity,  tpft^i^jig^  con- 


new  cfaarffe  of  rainag  and  payiag  the>  ram  ^ 
200,000/.  for  the  diflbandiDg  df'  the  said  anaj. 
<<  2.  That,  vriiereas  an  act  of  parliament  had 
passed  ior  raising  money  by  a  poB,  for  enabliB^ 
his  miyesty  to  enter  into  an  tuObuk  war  agniiMt 

sistencj,  disinterested  patriotism,  and  numerous 
other  vutttes.  Thus  it  is,  as  Mr.  Burke  says, 
*<  These  gentle  historians  (your  Garters  and 
NorroYs,  and  Clarencieoz,  and  Rouge  Dragons) 
recorders  and  blazoners  of  virtues  and  arms, 
dip  their  pens  in  nothing  but  the  milk  of  humsa 
kindness.  They  seek  no  forther  for  ment 
than  the  preamble  of  a  patent,  (^  the  inscrip- 
tion on  a  tomb.  With  them  every  man  created 
a  peer  is  iii'st  a  hero  ready  made.  They  judffe 
of  every  man's  capacity  for  office  by  tne 
offices  he  has  filled  ;  and  the  mor^  offices,  the 
more,  ability.  Eveiy  genera]  officer  is  with 
them  a  Marlborough,  every  statesman  a  Buiv 
leigh,  every  judge  a  Murray  or  a  Yorke. 
They  who  auve  were  laughed  si  or  pitied  by  idl 
their  acquaintance"  [he  might  have  added  who 
were  contemned  or  detested  by  all  who  had  any 
knowledge  of  their  characters]  « make  as 
good  a  figure  as  the  best  of  them,  in  the  pages 
of  Gwillim,Edmonson  and  Collins.'*  Letter  to 
a  Nol>leLord,  published  in  the  year  1700. 

I  uibjoin  the  following  passage  from  Mr. 
Fox'sHistory  of  the  early  part  of  the  Reign  of 
James  the  Second,  because  it  exhibits  a  merito- 
rious part  of  Seymour's  conduct,  and  also  be- 
cause it  throats  light  on  the  authenticity  of 
two  eminent  writers  of  Ens^sh  history.  In 
relating  the  transactions  which  occurred  at  the 
opening  of  the  parliament  in  the  year  1685,  he 
says : 

'<  As  the  grant  of  revenue  was  Unanimous,  so 
there  does  not  appear  to  have  been  any  thing 
which  can  justly  be  stiled  a  debate  upOD  it; 
though  Hume  employs  several  pages  in  giving 
the  arguments  which,  he  affirms,  were  actually 
made  use  of,  and,  as  he  gives  us  to  understand, 
in  the  House  of  Commons,  for  and  against  the 
question;  arffumeuts  which,  on  both  sidesy 
seem  to  imply  a  considerable  love  of  freedom, 
and  jealousy  of  royal  power,  and  are  not  whol- 
ly unmixe<l  even  with  some  sentiments  disres- 
pectful to  tl^e  king.  Now  I  cannot  find,  either 
from  tradition,  or  from  contemporary  writers, 
any  ground  to  think,  tliat  either  the  reasons 
which  Hume  has  adduced,  or  indeed  any 
other,  were  urged  in. opposition  to  the  grant. 
The  only  speech  made  upon  the  occasion, 
seems  to  have  been  that  of  Mr.  (afterwards  sir 
Edward,)  Seymour,  who  though  of  the  Tory 
party,  a  strenuous  opposer  of^die  Exclusion 
Bill,  and  in  general,  supposed  to  have  been  an 
approver,  if  not  an  adviser,  of  the  tyrannical 
measures  of  the  late  reign,  has  the  merit  of 
having  stood  forward  smgly,  to  remind  the 
House  of  what  they  owed  to  themselves  and 
their  constituents.  He  did  not,  however,  di- 
rectly oppose  the  grant,  but  stated,  that  ^ 
electiOtas  had  been  carried  on  under  so  miidh 
court  influence,  and  in  other  respect  so  illegal, 
ly,  that  it  was  'dw  dHljy . of ihe  House  fim^ 
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<he  VnmA  &»«;  femi  the  raaaej  raiaed  by 
fvtae  af  the  sud  act  was  thereby  appropiiated 
lathe awliiae,  and  to  the t^^yment of  such 
K  as  afaiall  fViniish  his  majesty  widi  any 
of  iiioiiey,  or  any  stores  necessary  for 


who  weie  the  1eg[al  members,  before 
Iky  proceeded  to  other  business  of  importance, 
iter  hinag  prciiaed  this  point,  he  obscrred, 
that,  if  erer  it  were  necessary  to  ad6pt  such  an 
of  pcoceeding,  it  was  more  pecidiariy  so 
%  when  the  laws  and  religion  of  the  nation 
e  in  eFident  peril^;  that  the  aversion  of  the 
Sagish  people  lo  popery,  and  their  attach- 
■MODt  to;  the  laws,  were  audi,  as  to  sedure  these 
Uesainga  fiiom  dntruction  by  any  other  instru- 
mentafatytfian  that  of  paiiiament  itself,  which, 
rar,  might  be  easily  accomplished,  if  there 
obce  a  parliament  mtirely  dependant  upon 
etaoos  who  might  harbour  such  designs ; 
thai  it  was  already  nunoured  that  the  Test  and 
Habeas  Conos  Acts,  the  two  bulwarks  ^  f  our 
KiigiDO  and  liberties,  were  to  be  repealed ;  that 
what  he  stated  was  so  notorious  as  to  need  no 
proof.  Having  descanted  with  force  and  ablli-v 
ty  npon  these,  and  other  topics  of  a  similar 
tendency,  he  urged  his  conclusion,  that  the 
foestioa  c^  royal  revenue  ought  not  to 
be  the  first  business  -of  the  parhament. 
[BariUon's  Dispatches,  June  2d,  and  4th. 
Appendix.  Burnet,  9.  322.]  Whether,  as 
Bavnet  tiunka,  because  he  was  too  proud  to 
Baice  anypreriQus  communication  of  his  inten- 
tions,  or  that  the  ^strain  of  his  argument  was 
jadged  to  be  too  bold  for  the  times,  this  speech, 
whtterer  secret  approbation  it  might  excite, 
did  not  reoave  from  any  quarter  either  applause 
sr  soMort.  Under  these  circumstances  it  was 
Mt  thou|rht  necessary  to  answer  him,  and  the 
Toted  unanunously,  without  further 


^  As  BariDon,  in  the  relation  of  parliamentary 
pooecdings,  transmitted  by  him  to  his  court, 
m  which  he  appears  at  this  time  to  have  been 
very  exact,  gives  the  same  description  of 
SeyBMMir's  speech  and  its  effects,  with  Burnet, 
can  be  little  doubt  but  their  account  is 
It  wiO  be  found  as  well  in  this,  as  in 
ly  other  instances,  that  an  unfortunate  inat- 
lEation,  oa  the  part  of  the  re?erend  historian, 
ta  farms,  has  maide  his  veracity  unjustly  called 
ia  onestion.  He  speaks  of  l^pymour's  speech 
as  it  it  bad  been  a  motion  in  the  technical  sense 
sf  the  word,  for  enqunring*  into  tlie  elections, 
whidiliad  no  effect.  Now  no  traces  remaining 
~  a  motion,  and  on  the  other  hand,  the  elec- 
bsvin^  been  at  a  subsequent  period  inquired 
),  Ralph  almost  pronounces  the  whole  ac- 
Bt  to  be  erroneontt ;  whereas  the  only  mis- 
ti^Da  consists  in  giving  the  name  of  motion  to  a 
■aggestipn,  upon  the  aucstion  of  a  grant.  It 
IS  ^anneal  enough,  omt  it  should  w  from  the 
of  the  French  ambassador,  that  we  are 
to  reconcile  to  the  records,  and  to  the 
of  the  English  House  of  Commons,  a 
B  made  by  a  dMi^nished  member  of  the 
bgUHoDse  9i  IJUrtk    Sir  John  Reresby 


the  said  service ;  andwhereas.certainEasilaiid' 
merchaDti.were  desired  by  his  mi^esty 's  officers 
to  furnish  and  supply  great  quantities  of  stores 
for  the  navy,  and,  as  an  encouragement  there- 
unto, were  assured,  that  the  sum  of  40,0CX>/. 

■■    ■■■■  ,»,^  II  Ml  I  ,>    I  ■      ■    I        ■  ^^^^^^m^mmt^^t  ■     »^— i^i^ 

does  indeed  say,  that  among  the  gentlemen  of 
tiie  House  of  Commons  wl^m  he  accidentally 
met,  they  in  general  seemed  wiUSog  to  settle  a 
handsome  revenue  upon  the  king,  and  to  give 
him  money;  but  whether  their  grant  should  J)e 
permanent  or  only  temporary,  and  to  be- re- 
newed from  time  to  time  by  parliament,  that 
the  nation  might  be  ottoa  consuhed,*  was  the 
question.      But  besides  the  looseness  of  the 
expression,  which  may  only  mean  that  the 
point  was  questionable,  it  is  to  be  observedi  that 
ne  does  not  relate  any  of  the  an^uraents  which 
were  brought  forward,  even  in  the  private  con* 
versations  to  which  he  refers ;  and  when  he 
aflerwards  g^ves  an  account  of  what  passed  iii 
the  House  of  Commons,  (where  he  was  pre- 
sent,) he  does  not  hint  at   any  debate  hav* 
ing  taken  place,  but  rather  implies  the  con- 
trary. 
'  **  This  misrepresentation  of  Mr. Hume's  is  of  ■ 
no  small  importance,  inasmuch  as,  by  intimat- 
ing that  sucn  a  question  could  be  debated  at  all, 
and  much  more,  that  it  was  debated  with  the  en- ' 
tightened  views,  and  bold  topics  of  argument ' 
with  which  his  genius  has  supplied  him,  he' 
gives  us  a  very  false  notion  of  the  character  of 
Uie parliament,  and  of  the  times  which  he  is' 
describing.     It  is  not  improbable,  that  if  the' 
arguments  liad  been  used,  which  this  historian 
supposes,  the  ulterer  of  them  would  have  been ' 
eicpelled,   or  sent  to  the  Tower;    and  it  is^ 
cer-  tain,  that  he  would  not  have  been  heard ' 
with  any  d^^ree  of  attention,   or    even  pa* ' 
tience.'^ 

It  has  been  a  fashion  with  some  writers  to 
depreciate  the  veracity  of  Burnet.    Sir  John 
Dalrymple  says,  "  it  is  a  piece  of  justice  I  owe  ■ 
to  historical  truth,  to  say  that  I  have  never' 
tried  Burnet's  facts  by  the  tests  of  dates,  and 
of  original  papers,  witnout  finding  them  wrong* 
For  which  reason,  I  have  made  Uttle  use  of 
them  in  these  Memoirs,  unless  when  I  found  * 
them  supported  by  other  authorities.  His  book 
is  the  more  repr^ensible,  because  it  is  full  of 
characters,  and  most  of  them  are  tinged  with 
the  colours  of  his  own  weaknesses  and  pas-  - 
sions:"  1  Memoirs,  34.     (As  to  theaccnraey- 
of  sir  Ji^hn  Dalrymple  himself,  see  lord  HoU 
land's  Address  to  the  Reader  prefixed  to  Mr. . 
Fox's  History  of  the  early  part  of  the  rdgn  of 
James  the  Second,  the  Notes  to  4  Laing's  Hist 
of  Scotland,  and  the  Case  of  lord  Russ^,  a.  d.  ' 
1683,  infra).    And  Dr.  Johnson,  in  more  than 
one  passage  of  his  works,  gives  counfenanoe 
to  the  imputation.   It  may  t)^refbre  not' be  im* 
proper  to  present  some  additional  testnnony  to  ] 
that  adrcndy  adduced  by  Mr.  Fox  in  fiivoaraf 
the  bishop.  Harris,  (2  Life  of  Charles  2, 9.  Note 
(Y.  Y.),  afler  having  by  the  evidence  of  a  IstfJK 
fi^mi  the  duchess  of^  Cie?elaod»  tcrifisd  a0 


had  liintiihfed  hi»  nu^ee^  Witfi^tac,  hmq^ 
and  other  necessaries for  the  said  sendee:  of 
which  said  deceit  and  injnstioe  the  said  mar* 
chanty  did  complain  in  the  last  parliament 

''  :t.  That  the  said  Edward  Seymour,  bdng 
tieasdrer  of  the  navy,  and  then  and  still liavin^ 
asalary  of  3,000/.  per  annum  clear  for  the  same, 
did,  during  the  time  he  was  Speaker  of  the  late 
Long  Paniament,  re^ve,  out  of  the  monies 
aijpropriated  for  secret  service,  the  yearly  sum 
ot  8,000/.  over  and  above  his  said  salary  ;  which 
was  constantly  paid  to  him,  as  well  during  the  -, 
intervals  as  the  sessions  of  parliament;  and 
particularly  during  the  prorogation  of  fifteea 
months. 

**  4.  .That,  on  or  about  the  eighteenth  year 

pretends  to  be,  always  correct  iii  dates ;  and  ia 
his  latter  days  he  was  undoubtedly  cri^ulous. 
But  his  nan-ative  is  neillier  to  be  rejected  be- 
cause the  dales  are  displaced,  nor  are  the  glow- 
ing diaracters  of  nature  to  be  discarded  b^use 
they  coincide  not  with  the  pi'^udices  of  party 
writers.  If  we  compare  his  narrative  ana  cha- 
raolers  with  those  of  CUrendpn,  and  consider 
how  superior  they  are  to  every  ootemporary  pro* 
duction,  how  frequently  they  have  been  siJeatly 
transcribed  by  succeeding  authors;  (0ume 
himself,  for  instance,  who  blames  them  most), 
and  how  imperfectly  their  loss  would  have  beca 
supplied  h^  more  recent  memoirs,  we  shall 
discover  the  real  value  of  Burnet  as  an  histo- 


pavoel  of -the  said  monies  raised  by  the  said  act, 
was  at  that  time  actually  in  the  nands  of  the 
said  £dward  Seymour ;  which  he  did  acknow- 
ledge so  to  be,  and  did  promise  tluit  the  said  siun 
fdiuuld  be  paid  to  the  said  merchants,  in  part  of 
flatisiaction  for  the  said  st<u'es,  which  diey  did 
furnish  upon  the  credit  of  uie  same  affirmation 
and  undertaking :  He,  the  said  Edward  Sey- 
naour,  did,  on  Or  about  the  year  1678,  issue 
09it  and  pay  the  said  sum  to  me  victuallers  of 
the  na^-y,  by  way  of  advance,  and  for  provi- 
sioda  net  then  brought  in,  contrary  to  the  true 
intent  and  meaning  of  the  said  act ;  whereas  the 
same,  by  the  provision  of  the  said  act,  ought  to 
have  been  paid  to  the  Eastland  merchants,  who 

]ughly  improbable  incident  related  by  Burnet, 
observes,  "  From  this  letter,  we  may  judge  of 
the  goodness  of  Burnet's  intelligence;  and 
reciity  an  opinion,  by  too  many  entertained, 
that  he  was  hasty  ana  credulous,  and  a  mere 
recorder  of  the  tales  and  scandals  of  the  times/' 
Ralph  unjustly  accuses  Burnet  of  inaccuracy 
respecting  the  Bill  '*  For  the  Preservation  of 
the  Person  and  Government  of  his  gracious 
Majesty  King  James  the  Second,"  and  asserts, 
That  unfortunately  for  us,  or  this  right  rev. 
author,  there  is  not  the  least  trace  of 
any  such  bill  [as  Burnet  had  spoken  of] 
to  oe  found  in  any  of  the  accounts  of  Uiis 
parliament  extant ;  and  therefore  we  are  un- 
der a  necessity  to  suppose,  that  if  any  such 
clause  was  ofiered,  it  was  by  way  of  supple- 
ment to  the  bill  for  the  preservation  of  his 
majesty's  person  and  government.  Which,  no 
doubt,  was  strict  enough,  and  which  passed 
•the  House  of  Commons  while  Monmouu  was 
in  arms,  just  before  the  adjournment,  but 
jiever  reached  the  Lords.'  2.  911. 
Upon  which,  Mr.  Fox  remarks,  **  Now  the 
.enactment  to  which  the  bishop  alludes,  was 
not,  as  Ralph  supposes,  a  supplement  to  the 
bill  for  the  preservation  of  his  majesty's  person, 
but  made  part  of  the  very  first  clause  of  it ;  and 
the  only  inaccmucy ,  if  indeed  it  deserves  that 
jiame,  of  which  Burnet  is  guilty,  is  that  of 
calling  the  bill  what  it  really  was,  a  bill  for  De- 
claring Treasons,  and  not  giving  it  its  formal 
title  cl  ft  Bill  for  the  Preservation  of  his  Ma- 
jesty's Person,  See.  The  bill  is  fortunately 
reserved  amoi^  the  papers  of  the  House  of 
Ckmmions,  and  as  it  is  not,  as  far  as.  I  know, 
soy  where  in  print,  1  have  subjoined  it  in  my 
Appendix." 

That  careful,  judicious,  and  sagacious  histo- 
lian,  Mr,  Laing,  vol.  4,  note  1,  says, 

**  Burnet's  veracity,  at  least  in  Scottish  af- 
fiurs,  19  attesteJi  throughout  by  his  coincidence 
ivith  Wodrow's  Histonr  and  original  materials ; 
w  immense  mass  of  M8S.  in  the  Advocates' 
Ubrary^  which  I  have  carefully  inspected. 
The  oomddence  is  the  more  remarkable,  as 
IJ^odrow:,  who  published  in  17«1,  1732,  had 
never  seen  Bumefs  History,  published,  the 
first  volume  m  17S3,  the  second  in  1734.  |n 
iffitiflg  from  memoiy,  Bumct  n^er  is,  nor 


nan. 


»i 


See,  too,  as  to  the  comparative  accuracy  of 
Burnet  and  Dairy mple,  the  Note  to  Mitchell's 
Case,  ante,  vol.  6,  p.  122S.  In  that  Note,  by  % 
slight  error  of  the  press,  the  ref ei-ence  to  Dal* 
rymple's  Memoirs  is  piinted  p.  04,  to  ed.'  1771» 
instead  of  p.  9,  4to  ed.  177 1.  An  instance  of 
Burnet's  want  of  exactness  in  his  expressions 
which  has  been  so  injurious  to  his  character 
for  veracity,  may  be  found  in  what  he  says 
(see  vol.  6,  of  this  Gollectbn,  pp«  t4'^0,  1421) 
of  «  The  Trial  of  Ireland  and  others."  See , 
the  Trials  of  Ireland,  Pickering,  and  Grove^ 
vol.  7,  p.  70 ;  and  of  tviiite  aliM  Whitebread^ 
and  others,  vol.  7,  p.  Sll. 

Seymour  is  the  Amid  of  the  '  Absalom 
and  Achitophel,'  in  which  Dryden  has  raiUced 
him  very  highly : 

**  Indul^  one  labour  more,  my  weary  muse, 
For  Amiel ;  who  can  Amid's  praise  refuie? 
Ofancientracebyhirth,  butnobleryet        ^ 
In  his  own  worth,  and  without  title  great. 
The  Sanhedrim  loufi^  time  as  chief  he  ruled. 
Their  reason  guided,  and  their  passion  comMt 
So  dextrous  was  he  in  the  crown's  defence, 
So  form'd  to  sneak  a  loyal  nation's  sense,    .  ^ 
That,  as  their  band  was  Isr'el's  tribes  in  smaU^ 
So  fit  was  he  to  represent  them  all. 
Now  rasher  chaiioteers  the  seat  ascend, 
Whose  loose  careers  his  steady  dull  commenA  :- 
They,  like  the  unequal  ruler  wtne  <by, 
Misguide  the  seasons  and  mistake  ths  way. 
Whue  be,  withdrawn  at  their  mad  faibour  smibip 
And  safe  enjoys  th^  m^N)^  ^hk  toils**' 
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«ithtfefiiilfa«geMeraIof  the  Uoited  Nether- 
hmfci,  .lis,  the  siA  Edward  Seymour,  benign 
then  one  of  die  CDnuuBsioiiers  Cor  pme-gooda» 
did  fiwdoleBtlTy  unlawfully,  and  in  deceit  of 
lat  mues^,  unlade  a  certain  i^nze-ship,  taken 
fimn  me  subjects  of  the  said  States,  without  any 
aider  or  authority  from  the  same;  and  did 
kopw  the  lading  and  goods  of  the  said  ship, 
vd  lock  up  the  same,  without  the  presence  of 
my  store-Leeper ;  and  did  afterwards  seU  the 
mtae^  pietending  the  same  to  have  been  onl^ 
M uoomdo  Sugars,  and  did  account  with  hjs 
mafos^  for  the  'Bame  as  such ;  whereas,  in 
tnuh,  the  said  ship  was  laden  with  Cochineal 
led  Indkro.  rich  merchaBdizes  of  a  great  Ta- 
ke,*' 

Ife.  FUttMod.  The  &aX  two  Arljfcles^  I 
wS  uadert^Ee*  shall  b^  proved. 

lir.  V^TJUfn.  As  to  the  two  last  Articles, 
1  Ware  ereiiihle  witnesses  that  will  prove 
then,  to  satisfy  the  House. 

Mr.  S^mour.  When  my  charge  is  piesent- 
ed  you  io  writing,  I  do  not  doubt  hut  you  will 
Ipe  me  oonvenient  time  to  answer  it.  It  oon- 
■stsef  several  iiarts;  as  matter  of  account, 
kc,  and  if  I  may  nave  a  copy  of  it,  I  shall  make 
■Kb  an  answer  as  will  satisfy  you,  and,  I  am 
cunfideolj  every  member. 

Mr.  ytratm,  I  sunpose,  the  Articles  ought 
to  be  read^  {ksragrapb  by  paiagr^,  at  the 
tdde.     (It  drmed.) 

Sr  JVeariJ  Wtnningiaa.  If  your  meaning 
b^  that  he  shall  answer  in  writing*  I  conceive, 
wheo  a  man  is  imueached,  the  matter  is  to  be 
finally  detensiined  nere.  [^But  time  being  given 
Mr.  arymour  to  answer  till  Thursday,  he  went 
sot  on.  J 

Sir.  Seymour  desires  *^he  may  have  the 
charge  in  writing."  This  is  an  Impeach- 
ment, and  not  to  have  its  determination  here, 
but  in  the  Lords  House.  We  are  the  great 
cout  of  «aquiry,  and  are  to  receive  any  intbr- 
■atitm  This  unpeachraent  being  umfertaken 
Is  be  proved,  I  would  know,  whether,  if  articles 
are  en&ihited,  this  House  wUl  admit,  or  allow, 
tbeperson  to  give  his  answer  here  ? 

The  Speaker,  When  Answer  is  made  to  the 
Articles,  then  is  the  proper  question,  Wbetlier 
it  shall  be  given  in  writing.  But  your  order 
is,  '^Thal  Mr.  Seymour  snaH  make  answer  on 
Thursday,  and  tfaiat  he  have  a  copy  of  the 
Aitides.^' 

Natemher  25. 

Mr.  Seymour.  You  did  appoint  this  time  for 
me  to  present  my  Answer  to  the  Charge  against 
ne^  I  am  ready  to  answer.  I  only  wait  your 
ne^odbewlsbaO  proceed;  whether  I  shall 
l^ve  my  answi^r  in  writing,  Xk  answer  the  Ar- 
ticki  as  thcnr  are  read. 

The  Afiades  weraread. 

Mr.  Harkord.  You  have  appointed  this  day 
ftrlfr.  Seymour's  Answer.  It  has  been  the 
camCaot  practioey  when  a  member  is  accused, 
Hgbeitfod  U$  m1|i»  Hho^wid  gir«  Awwcr. 


Mr.  Seumpur.    If  that  be  the  method^  aa^. 
that  be  the  way  to  oome  to  your  end^  1  an- 
swer. 

To  the  first  Article:  I  do  allow,  tUt»  by 
virtue  of  that  act,  I  received,  as  trfasuicer  of 
the  navy,  498,261^  It,  lOiC  and  no  more.  Th%t 
was  the  total  for  rigging  and  equipage  of  shms^ 
What  was  more,  was  mr  the  ordnance,  vhieb 
was  abore  90,000/.  but  by  virtue  of  that,  I  re- 
ceived np  more  than  the  former  sunu  Th^ 
sum  lord  Danby  paid,  according  to  the  inten- 
tion of  tl^e  act^  and^one  of  the  mon^  was  di- 
verted to  any  othar  use ;  as  appears  by  the 
accounts.  So  that  the  bahmoe  of  the  total  is 
9L  5s.  and  that  is  all  in  my  hands.  The  other 
sum  for  that  service  was  30,000/.  which  the  long 
assigned  6ut  of  his  treasury.  Several  sums  4^  ^ 
money  were  lent  to  Mr.  liingdon ;  but  what 
were  so  lent  were  before  the  act  for  disbanding 
the  army.  As  to  the  lending  90,000/.  ^cTl 
never  lent  above  10  or  20,000/.  and  none  of 
those  sums  were  for  building  ships,  but  of  my 
own  proper  money,  and  the  money  of  my 
frienos :  And  frequently  the  treasurer  of  the. 
navy  does  make  use  ofois  credit  for  the  king's 
service.  And  this  is  my  answer  to  the  first 
article. 

To  the  second  Article,  I  humbly  present  this 
Answer:  That  it  was  in  my  power  to  dimse 
of  money  till  bills  were  brought  signed,  which 
they  did  not  do  as  kmg  as  me  money  was  inu., 
my  hands.  The  40,000/.  I  did  issue  and  pay 
accordingly,  which  will  appear  by  the  mer* 
chants,  who  are  now  ready,  at  the  door,  to 
affirm  it ;  and  they  did  never  call  for  money, 
till  it  was  out  of  my  hands.  The  time  of  con- 
tract and  delivery  of  the  goods  was  so  long, 
that  all  the  money  in  my  hands  was  gone :  All 
was  done  by  the  navy-board,  and  before  the 
merchants  came  with  their  bilbs,  it  was  so  long, 
that  all  the  money  was  paid  out.  What  intt^ 
make  this  manifest,  will  be  the  merchants  com- 
plaint, the  last  parliament.  I  am  so  fiu*  from 
prejumcing  them,  that  I  did  serve  them  what  I 
coidd,  by  reflecting  on  the  hardship  of  their 
case ;  and  I  humbly  ofler  you  thcw  petition. 

Mr.  Uarimrd,  Yqvl  cannot  receive  this 
paper.  If  Seymour  insists  upon  it,  he  muft* 
withdraw  whilst  you  debate  it.  This  is  not  ^e 
place  to  hear  the  merchants;  that  mu^  be  in 
another  place.  That  Seymour  should  produc6 
this  paper,  and  diesire  that  the  merchants  should 
be  heard,  is  a  strange  motion  to  come  fhmi 
Seymour,  who  has  managed  so  many  impeach* 
meats. 

Mr.  Seymour.  Thus  much  I  know^  that 
when  evidlence  is  produced,  it  has  never  beea 
denied.  -• 

To  the  third  Article :  I  had  the  honour  te  bei 
Speaker  of  the  House  before  I  was  treesurer  eC- 
the  navy  ;  and  I  was  i|i  the  condition  oi  a  prK 
vate  gentleman ;  but  tbqugh  it  was  not  greats, 
yet  it  did  support  my  quaUty ;  lHit.it  would  noi 
maintain  the  principal  commoner  of  £ng». 
]i^4«  I  had  the  favour  finom  the  long  to  «••: 
eeive  3,000/.  a  year,  astfiur  secret  seovice,  In 
ay.cttd  ptQriPg  the.  fficn  in  the  S«ib«|uer.f 
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wluoh  was  all  the  fiiTour  t  erer  reoeiyed  from 
lord  Daninr. 

To  the  romlb  Article :  This  ^liiole  is  of  mat- 
ters done  fifteen  years  ag^^  and  so  uncertain  a 
charge,  that  there  remain  not  any  footsteps. 
For  the  prizes,  I  never  received  the  money,  nor 
ever  was  an  accountant  for  the  prizes.  I  acted  no 
oftherwise  than  as  the  other  commissioners.  In 
the  article  it  is  called  '<  a  certain  ship,*'  with- 
out name :  When  it  has  a  more  .certain  name, 
»  and  is  a  more  certain  chai]^  I  shall  make  a 
more  ceitain  answer  to  it.  Since  the  commis- 
missioners  of  the  prizes  were  under  a  mistor- 
tane,  the  great  men  at  Brook-house  never 
ffpoke  of  it ;  and  since  that,  there  has  been 
an  act  of  oblivion.  But  I  disclaim  any  benefit 
from  acts  of  oblivion.  This  article  is  of  inaf- 
ters  done  fifteen  years  since,  and  as  there  are  no 
ftotsteps  of  it,  when  persons  will  diarge  me 
more  particularly,  I  shall  give  a  more  [mrticu- 
lar  answer. 

Mr.  Montagu.  If  Seymour  has  done  as  well 
as  he  has  spoke  (which  is  always  well)  he  may 
come  off  well.    I  move  that  he  may  withdraw. 

Mr.  Seymour.  I  know  what  becomes  me  in 
point  of  duty.  I  acknowledge  the  justice  of 
the  House  in  their  proceeding  with  me,  in 
granting  me  a  copy  of  my  Charge,  and  conve- 
nient time  to  makem}r  answer ;  and  I  hope  to 
make  my  defence  plain  to  the  House,  if  not 
to  every  particular  member.  It  is  my  misfor- 
tune to  answer  as  criminal,  but  I  do  not  mis- 
doubt my  cause,  or  apprehend  a  censure  from 
tiie  Commons  of  England,  who  uill  do  ac- 
cording to  j  ustice.  The  getitleman  that  brought 
in  the  Articles,  had  anoSier,  carried  on  by  the 
wings  of  fame,  '*  That  I  was  a  person  of  no 
fortune,"  and  *<  That  I  advised  the  king  to 
prorogue  or  dissolve  this  parliament,  that  I  was 
popisniy  affected,  and  had  given  popish  coun- 
sels.*' Things  of  this  nature  make  impres- 
sion, when  we  are  involved  in  common  danger. 
And  I  can  scarce  promise  myself  to  be  equaUy 
heard,  and  not  hardly  judged.  That  prompts 
me  to  my  vindication,  if  any  thing  looks  like 
vanity  in  rac,  the  good  a  man  has  done,  or 
endeavoured  to  do,  ma^  be  made  use  of,  when 
fhere  is  a  presumption  of  doing  ill.  ■  My 
ihmily  were  instrumental  in  the  refjrmation. 
and  not  any  have  been  pointed  out  for  popery. 
The  firsi  f^p  I  ever  made  in  pnblic,  was  being 
a  member  of^ parliament,  and  what  my  carriage 
has  been  is  no  secret ;  and  when,  in  continu- 
ance of  time,  I  had  wearied  that  service,  I  had 
the  honour  to  be  called  to  the  chair,  not  sought 
Ihr,  either  to  the  king,  or  the  House.  I  afHrm, 
I  was  indifierent  whether — In  that  pariiament, 
I  cannot  justif^^but  that  I  was  subject  to  mis- 
takes, and  those  were  questioned ;  but  reasons 
and  precedents  were  produced,  which  made  the 
House  doubt,  by  lettmg  fall  the  debate.  I  knew 
that  the  chair  could  not  wander,  but  in  paths 
anlrodden ;  but  the  resolution  of  the  House 
wicetafcen  waspuQctuaOy  obsened'by  me.  At 
dial  time  there  was  an  extraordinary  question 
m  the  Lords  House  in  relation  to  judiciary 
I  remember  thai  the  dwr  .wes  not 


altogether  pontive  in  that  question.  I  will  ] 
give  vDu  one  instance  more.  The  king  was  ' 
on  the  throne,  and  the  last  moment  of  the 
session,  the  House  expected  that  the  muner* 
hill  should  be  brought  down  from  the  Loroi. 
It  was  denied,  and  several  messages  passed  be* 
twixt  the  Housesi  At  last,  it  was  not  brought ' 
down,  but  met  me  at  the  bar*  The  king  wai 
angry  at  it  I  said,  "  I  would  be  torn  out  of 
the  cnair  with  wild  horses,  before  I  would  stir 
without  the  bill."  The  House,  at  die  latter 
end  of  a  session,  were  jealous  of  something 
that  might  be  offered,  and  the  House  thin; 
they  were  pleased  to  lay  their  trust  in  me,  1 
was  tohioaerit.  But  the  matter  of  discharg- 
ing the  Bankers  Debt  was  brought  in  here, 
and  in  the  Lords  House,  and  if  1  could  have  - 
been  prevailed  with,  that  bill  .had  been  an  act. 
Had  I  been  a  corrupt  man,  ihat  biU  mkrht 
have  passed.  You  nave  heard  of  it  in  Nr. 
Coleman's  Papers.  A  gentleman  hroi^ffatme 
a  present  frtim  the  city  of  Loudon,  and  how 
that  gentleman  and  his  message  were  received, 
he  wOU  tell  yon :  he  is  a  man  of  honour.  I 
have  taken  no  indirect  way.  In  the  laH'ir  end  * 
of  the  pariiament  that  the  Plot  was  discovered 
in,  I  suppose  it  will  be  admitted  that  nothing 
was  wanting  in  tKe  chair  for  the  discovery  of 
it.  It  was  dissolved,  but  by  whose  counsels  I  ' 
know  not.  I  had  the  honour  to  be  of  it,  and  a 
greater  honour,  to  exercise  your  place.    I  was 

S laced  in  the  chair  by  persons   not  used  to' 
atter,  and,  I  believe,  not  roe.  (Colonel  Birch.) 
And  in  my  carriage  in  that  employment,  I 
hope,  I  gave  up  no  right  nor  privilege  of  the 
House.     I  have  the  honour  to  be  named  a  ma-  ' 
nager  at  the  trial  of  the  Lords  in  the  Tower ; 
and  that  Lord  that  shall  fall  into  my  hands 
shall  have  little  reason  to  think  I  should  favour  * 
popery.     I  knew  nothing  of  the  dissolving  of 
the  last  parliament,  but  I  am  sure  1  advised  ' 
the  calling  this.     I  had  a  great  sickness,  and 
went  into  the  country,  and  returned  not  till  six 
or  seven  days  within  this  parliament ;  and  how 
these   unprecedented  prorogations  have  been 
made,  I  know  not.     Concerning  the  duke  of 
York,  how  he  came  to  be  called  back,  when 
^one  away,  I  know  not ;  but  being  here,  and  ' 
in  two  or  three  da^'s  sent  away,  my  observation 
was, '(  Thatplaymg  tricks  with  the  parliament 
would  not  do.'^   But  I  could  not  justify  it,  - 
that  by  royal  authority  any  man  should  be 
banished ;  but  sending  delinquents  away  is  a 
greater    crime  than    I  have    to  answer   for.  - 
Having  made  this  declaration  of  my  part,'  in 
the  next  place  I  Hope  there  will  be  a  happy 
issue  of  this  parliament,  and  I  think  it  not  in 
the  power  of^any  man  to  step  betwixt  the  king  * 
and  the  parliament,  and  tliose  about  him  know 
how  much  he  bdie\'^e8  his  safety  is  in  the  pftr^ 
liament.    I  cannot  say  I  have  made  so  good 
use  of  my  knees  as  I  ought  to  do,  but  not  as  I 
hear  I  am  reported  to  have  done,  to  beg  ef  his 
niajes^  for  a  prorogation  of  this  parliament ; 
but  I  soould  do  it  to  establish  peace  in  the  * 
kinffdoffl.  '  But  I  am  "unhappy  to  fall  into  the 
di^^easure  of  some  whMB  I  have  no  great 
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said,  here  is  nothing  but  an  affinnfttt¥e  aind  m 
negative,  and  so  peniaps  meo  may  not  be  abU 
to  give  9  judgment,  to  say  what  to  do.  From 
precedents  in  your  ancestors  time,  and  in  the 
Lon^  Parliament,  of  Impeachments,  the  ques- 
tion IS  now,  **  Whether  Mr.  Seymour  is  so  far 
gttiltyof  this  charge,  as  in  your  judgment  to 
proceed  to  impeachment.''  Though  he  has  an- 
swered all  the  four  articles,  and  endeavoured  to 
clear  himself  from  other  aspersions.  When  he 
was  in  the  Speaker's  chair  (as  yoti  said  verr 
well  in  your  speech,  ^*  the  chair  had  been 
so  vitiated,")  I  have  seen  him  cast  his  eye 
about,  and  he  was  come  to  tljat  perfection,  as 
to  a  man  to  tell  yOU  how  a  vote  would  pass, 
and  spies  and  emissaries  were  sent  out,  to  fetch' 
men  in  :  this  I  have  seen  an  hundred  times.' 
This  article  two  gentlemen  undertake  to  prove, 
and  no  roan  can  say,  but  that  if  he  be  guihj 
ofit,  hehas  made  a  great  breach  of  his  trust. 
The  witness  that  can  prove  this  article,  had  his 
hand  in  putting  out  the  money.  When  a  nciem- 
ber  cannot  mSke  good  the  article,  he  names 
witnesses.  The  first  article  can  be  proved  by 
a  man  that  had  bis  hand  for  it,  and  Seymour 
has  threatened  the  man  to  ruin  him,  if  he  gave 
evid'^nce.  (Some  called  out,  "  Name  the  man.") 
They  that  bid  me  name  him,  are  as  ill  men  ae 
he  (Sejrmour.)  If  gentlemen  Udme  name  a 
witness,  that  an  offender  may  escape,  they  are 
as  guilty  as  the  person  accused. 

Sir  William  Jonei,  I  have  attended  the  de- 
bate, and  this  is  not  the  time  to  bring  that  iti 
question.  Seymour  is  a  man  of  ^preat  elo- 
quence, and  has  showed  you  that  he  is  an  able 
man.  If  he  be  good,  he  is  able  to  do  much 
good  by  it ;  if  otherwise,  much  hurt.  He  has 
answered  the  articles,  one  by  one,  and  it  is  not 
much  matter  whether  his-  answer  had  beeit 
"  Not  Guilty"  only,  and  he  could  not  make  e. 
better  answer.  I  teke  it,  that,  as  to  the  mat 
sum  given  by  act  of  parliament  forbuiklinfl^ 
of  ships,  his  charge  is,  **  That  he  divertea 
that  to  another  purpose,  and  indeed  to  an  ill 
purpose,  to  keep  up  the  army."  His  answer 
is, ''  That  he  received  so  much,  and  the  rest 


yqietnlion  fcr.  L^  those  men  walk  abroad 
with  what  penetential  words  tibey  please.  They 
that  have  Inoken  the  triple  les^ue,  shut  up  the 
czoheqner,  because  I  would  not  trust  their 
comweis.'  When  the  pariiament  is  dismissed, 
they  will  do  the  fcame  thing  again.  That  the 
PMestant  nligion  may  be  preserved,  I  am  for 
the  preservelbn  of  Uie  crown.  There  remains 
my  chafge  with  you.  Do  as  you  think  fit,  I 
wsUdo  as  an  honest  man,  anil  never  depart 
from  £ay  resohitions  of  my  sincerity  in  the 
Pirolestant  religion,  and  service  to  my  country. 

Mr.  MUes  rUetwood.  He  answered  not  to 
the  Article,  '*  That  he  misemployed  thepubKc 
money."  I  do  justSfy  it,  and  will  prove  it  by 
good  testimony,  that  the  money  granted  for 
ao  aetaal  war  with  France  was  not  so  disposed 
v^  bat  to  a  contrary  use.  Pray  read  the 
ebarge,  articie  by  article,  that  we  may  know 
yodr  opimon  of  it. 

Mr.  Vtrmm,  To  the  last  Article  *<  of  Money 
received  lor  Siecret  Service,"  what  secret  ser- 
viae  he  did  tiiat  parliament,  he  that  received 
the  aloney  knows  better  than  I.  Unless  leap- 
ing out  of  the  chair*  was  "  secret  service," 
and  that  needs  no  proof.  Though  he  denies 
sdliog  the  king's  prizes  under  the  notion  of 
OQerse  sugars  for  Indigo,  and  Cochined.  As 
lor  the  Act  of  Indemni^,  I  know  not  how  that 
can  dear  him,  smce  hiPb  impeached ;  it  is  not 
proper  here  to  determine,  but  in  the  Lords 
House.  If  we  have  not  justice  against  him  in 
the  Lords  House,  I  know  not  where  we  can 
have  it  any  whero  else.  In  the  Courts  of 
Westminster,  where  the  judges  stop  all  pro- 
ceedinss,  I  expect  it  not.  The  duke  of  York 
was  inoicted  for  a  papist,  and  m  other  present- 
naenta  of  papists,  they  stopped  the  courts  of 
law,  because  they  were  too  big  for  the  law. 
This  man  is  in  so  much  favour  at  court,  and 
has  so  much  money  to  manage,  that  he  can 
make  all  of  his  side.  See  the  effect  of  your 
address  to  the  king ;  jovl  had  put  the  king 
upon  a  most  g^teful  act  to  the  city,  and  done 
flood  service  to  the  nation  in  the  country,  yet 
Ke,  Jeffreys,  is  chief  justice  of  Chester  still. 
Tb^  address  was  not  granted,  nor  your  ad- 
dresses^ pardon  of  such  as  should  come  in 
to  discover  the  Plot;  if  ever  men  deserved 
pwdoQ,  they  did,  when  the  king's  life  and  na- 
tion were  in  dangler,  and  an  exception  of  '^p<^r- 
jmy"  was  put  into  one  of  the  pardons.  What 
have  you  bad  of  effect  from  your  addresses,  by 
means  of  such  counsellors  as  Seymour  near  the 
king  ?  I  move  you  to  put  the  question,  **  That 
there  is  matter  of  impeachment  in  this  charge." 

Hr.  Harbor d.  I  pretend  not  to  charm  any  man 
by  what  I  shall  say ;  but  the  first  step  yoiT  are 
to  make,  is  to  read  the  charge,  article  oy  article. 

The  Article  was  read  ''  mr  thn  Money  given 
for  Ships." 

•  Mr.  Harhm-d.  Ho  great  care  the  parliament 
took  to  provide  money  for  ships,  and  punish- 
uait  for  diverting  that  money.  Now,  in  short, 
nhrther  can  this  article  be  proved  ?  It  may  be 
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was  the  ordnance,  and  was  paid  according  to 
the  act ;"  and  he  has  refened  you  to  his  ac- 
count, and  there  remains  9/.  &c.  It  may  be, 
thie  money  lent  for  keepiug  up  ^earmy  was 
other  men's  money,  upon  the  credit  of  himself 
and  his  friends.  With  all  fairness  I  do  r^re- 
sent  the  effect  of  thb  charge,  and'  his  answer. 
I  do  not  deny  but  that  ^lis  m  a  good&ns%ver, 
but  all  in  effect  amounts  to  no  nioie  than,  <*  Not 
guilty  of  the  charg^e."  I  did. observe,  U^at  he 
has  deceived  no  man's  expectation  in  his 
abilities.  He  introduced  his  speech  to  this  ef- 
fect, *^  That  he  was  unfortunate  to  have  a 
charge  against  him,  but  it  i^puld  be  less  so,  be- 
cause he  should  he-heard  in  parliament,  and 
would  call  an  Eastland  merchant  to  testify  for- 
him,  &c."  But  that  is  a  mistake.  1  am' 
afraid  this  House  cannot  judge  this  matter.  I 
could  wish  they  had  that  power.  It  may  be/ 
it  would  be  more  secure  for  the  nation,  that  this 
House  had  %  leversd  jadieatiire ;  but  I-  am 
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•fh»i  ^tk  lIoiiM  tek  fiobfe.  t  vise  60tto  ae- 
giwrale  one  poiflt  of  the  charge.  If  be  be 
gnMty,  let  him  be  ooodenflied  ;  if  wnt^  ac- 
foitied.  Your  (nnd^  ftitoiir)  have  nothing 
to  ooBfider,  bat  whether  this  article  be  a  crime^ 
if  mpoved.  Be^our  did  not  take  upon  him  to 
trfl  yoa  this  article  was  no  crime,  though  pror- 
ed.  Ko  doubt,  if  proved,  it  is  a  crime  against 
ferwal  acts  of  p«>litfnient,  appropriating  sums 
•f  money,  See,  that  they  should  not  be  misap- 
j^ied.  If  hc^  as  treasurer  of  the  navy,  has 
■Its-spent  it,  to  another  use,  it  is  a  crime;  the 
penalties  and  and  foifeitures  are  fine,  and  loss 
of  his  plaoe,  if  he  be  guilty  of  a  new  crime  : 
Hie  next  article  is  df'  great  consideration : 
There  Was  an  act  of  partiament  for  a  war  with 
Fnmoe,  and  that  army  had  the  ill  luck  to  go 
offwtdinay,  and  not  fie^hting.  That  money 
was  not  nt  to  pay  them,  but  money  was  bor- 
rowed to  keep  the  army  up.  No  man  can 
^ink  but  that  this  was  a  crime  to  continue  the 
army  against  an  act,  though  he  lent  the  king 
has  own  money  ;  especially'  Considering  the 
hazard  the  nation  did  run,  by  that  armv's  being 
kept  up,  when  there  was  no  work  for  them. 
It  was  well  done  for  Seymour  to  mention  his 
good  actions ;  it  may  a  little  mitiefate  bis  pu- 
nishment in  the  Lords  court ;  but  this  is  not  so 
Soper,  to  tell  you  any  other  aggfravations  not  in 
e  article,  ff they  be  crimes,  let  them  add  them 
as  articles  ;  let  nght  be  done,  and  proceed 
with  that  gravity  as  in  other  places.  If  any 
member  will  say  that  this  matter  contained  in 
the  article  is  an  oflTence,  let  him  rise  up  and  say 
so.  Two  members  have  said,  that  they  do  un- 
dertake to  prove  it. 

Sir  Tho.  Lee.  That  which  is  out  of  ques- 
tion is  not  the  question  ;  but  the  question  is, 
<*  Whether  upon  these  articles,  you  will  im- 
peach Mr.  Seymour  f" 

Mr.  Kingdon.  I  should  not  rise  up  to  speak, 
onless  it  were  in  my  power  to  give  the  House 
some  information  ;  and  it  is  onfy  because  I  am 
ttamed  by  Mr.  Seymour,  to  whom  I  lent  money. 
This  money  he  lent  to  me ;  but  whether  it  was 
misemployed,  I  know  not.  He  has  offered  to 
produce  his  accounts.  Some  part  of  this 
mon^  he  lent  me  not,  for  some  part  he  bor- 
rowed of  tti^.  As  to  the  other  part,  said  to  be 
knt  for  continuance  of  the  army,  1  lent  none 
fbr  that  purpose ;  for  those  great  sums  were 
knt  long  before  the  matter  ot  disbanding  the 
armyeMered  into  debate,  or  whether  you 
Should  continue  them.    Long  before  the  act 

ST  disbanding  the  army,  there  was  a  neoessity 
at  the  army  in  Flanders  should  have  10,000/. 
to  prevent  them  from  starving.  The  other 
money  I  took  o^t  of  his  honse  to  disband  the 
army  with,which  might  etse  have  cost  the  king- 
dom 80,000/.  more. 

Sir  Thomoi  Lee.  I  have  been  long  acquainted 
and  have  bad  a  friendship  with  Mr.  Seymour, 
Imt  what  I  shall  say  shall  be  for  your  service 
whieh  will  be,  to  commit  this  matter  at  laige, 
bemuse  Seymour  is  charged  with  having  em- 
ptoyed  the  money  to  difierentttste,aQd  Kmgdon 
•ays  it  #as  not  «iftp3oy«dt»  the  u^Nfit^  the  article 


mentioned,  buton the  centnuy.  *»  h  is  flight 
thing  for  the  Comnions  to  make  oomphottt  to  thte 
Lords  of  one  of  their  own  members.  This  will 
be  but  a  mean  reoompence  of  your  credit,  to 
lose  your  proof,  when  witnesses  shaD  go  bade 
in  the  Lords  House,  and  the  Commons  ns^ 
not  to  fail  in  their  prosecotion.  For  that  reason 
the  Commons  have  given  notice  to  offenders,  ab 
to  the  duke  of  Buckingham,  &c.  because  the^ 
would  be  so  well  informed,  that  they  may  nev<^ 
complain,  but  the  person  may  be  round  gui' 
It  is  a  matter  of  so  great  weight,  an  impea 
meilt,  that  the  Commons  ought  not  ligntly  to 
accuse.  Impeachment  is  your  weapon,  «n4l 
you  must  not  blunt  it.  If  you  ure  mistakeii 
m  one  part  of  it,  you  may  be  m  another ;  and 
it  will  be  a  fatal  thing  to  go  to  the  Lords  with 
a  mistake.  You  have  heard  Seymour's  de^ 
fence  and  Kingdon's  evidence* 

Mr.  Harbord.  Vice- Admiral  Penn  andoonir 
missioner  Pett  were  accused  at  Brooke-House 
befbre  the  commissioners  of  accounts*.  Penll 
was  accused,  that  he  had  embezzled  prize-, 
goods.  He  was  summoned  hither,  and  aii^ 
swered  his  charge ;  and  then  the  question  waa, 
*'  Whether,  upon  that  complaint,  tiiere  was 
ground  for  impeachment  ?"  And  it  was  re* 
solved  in  the  affirmative^  You  have  the  same 
grounds  now  against  Seymour.  I  can  under- 
take for  myself,  but  iM  for  another  man,  to 
make  good  what  I  have  asserted.  Mrs.  Cellier 
disposed  of  an  hundred  pounds  to  get  the  eti* 
dence  against  the  ferds  in  the  Tower  taken  off. 
If  evidence  against  Seymour  be  named,  they 
may  be  taken  off.  We  see  money  has  ruined 
us,  out  hereafter  1  shall  propose  a  way  to  make 
the  kingdom  happy. 

Mr.  Booth.  I  rise  up  to  undeceive  gentie- 
men.  I  hear  it  said  abroad,  ^*  that  friendship 
guides  me  in  this  matter,  and  not  reason  and 
honour." — ^Whosoever  says  so,  is  gnil^  of 
prejudice.  If  Seymour  be  guilty,  condenm 
him  ;  if  innocent,  acquit  him.  If  we  be  baffled 
in  this  impeachment  m  the  Lords  House,  it  will 
be  a  prejudice  to  all  you  shall  do ;  ^erefore  I 
would  commit  the  Articles  to  be  well  considered. 
In  the  last  parliament  these  Articles  were  let 
slip,  and  I  doubt  it  will  be  said,  there  is  some- 
thmgof  revenge  in  it,  more  than- upon  phbUe 
account.  Anaifthat  appear,  it  wiU  oe  a  damp 
to  all  you  do.    Therefore  commit  tlie  Articles. 

Mr.  Montagu.  In  the  last  parliament,  did 
come  a  credible  substantial  gentleman  with  an 
impeachment  against  Seymour ;  but  he  had 
used  him  ill,  and  the  parliament  was  dissolved. 

1^  Christ.  Musgrate.  An  Impeachment  hae 
been  brought  in,  and  your  member  has  answeied 
it.  What  IS  before  you  is,  the  groundof  Impeach- 
ment in  this  Article.  Tlje  memtiers  that  brought 
in  the  articles  may  hav^  ground  to  believe  them, 
yet  they  may  be  deceived,  and  so  you  expose 
the  honour  of  the  House.  In  tht!^  Impeach- 
ment of  lord  Mordaunt,  several  witnesses  were 
examined,  and  several  days  were  heard ;  and 
next,  you  have  done  so  in  the  case  of  Sir  Wil* 

*  See  vol.  6,  pp.  866, 870  of  tUsColbdtioii. 
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ian  PeBB.  Serenl  petaons  did  enquire  into 
nuKwmtgc^  and  it  was  so  difficult  to  make 
tbeni  out,  that  the  House  did,  by  act,  &c.  com- 
~'  no  penoDs  to  enquire  into  them.  They 
lined  witneeaes  upon  oath  at  Brooke-  House, 


and  they  made  a  particular  report  of  the  en- 
denoe.  Could  any  dung  be  ciotrer  ?  But  here 
ilia  Hudy  ^^gendonen  will  make  this  charge 
fpood  ;"  '  but  vet  no  proof  is  made  of  them. 
Seynoor  produce  his  account,  and  will  stand 
ind  lafl  by  it.  Kingdon  tells  yon,  "  That  that 
of  ihe  money  borrowed  was  a  mistake,  and  that 
money  was  not  so  employed  as  in  the  charge." 
I  mof^,  therefore,  that  it  be  committed. 

Mr.  Jjorte.  I  sat  in  great  awe  in  the  Long  Par- 
iament;  but  Sejmour,  I  remember,  accused 
lord  Clarendon  m  the  Long  Parliament*.  It 
was  tiien  said,  **  To  charge  that  great  lord,  and 
nroTe  nothing,  would  be  a  dishonour  to  the 
Hoose."  A  great  gentleman  then  of  the  House 
^  may  be,  I  can  produce  the  very  Speeches  I 
Hwn  took,  in  short-hand,  both  those  against 
him  and  for  him  ;  those  who  were  for  Clarendon 
were  for  discovering  witnesses,  that  they  might 
be  taken  ofl^)  lord  Vaughan,  upon  his  iionour, 
fid  ondertaketo  prove  tne  article  "  of  betraying 
the  king's  secret  counsels  to  his  enemiesf;'' and 
that  W2S  all  that  was  expected,  that  a  gentle- 
Ban  sfaonki  rise  up  and  say,  *'  I  undertake  to 
profve  that  article." 

Colonel  Birch,  hove  tells  you,  '*  he  sat 
nnder  great  Kwe  in  the  Long  Paruaroent ;"  and 
I  imder  great  foar  ;*  /or  that  I  thought  never  to 
see' the  &solotipi|  of  that  parliament.  I  re« 
Bcmber  that  business  of  the  impeachment  of 
lord  ClarendiHi,  In  sh0rt,  I  did  not  believe  one 
word  of  that  which  Clarendon  vms  accused  of 
I  ptcasiijd  no  witnesses  to  be.examined,  but  for- 
mr  to  examine  the  matter.  We  know  which 
wind  Uew  Clarendon  over  sea,  and  what  wind 
flows  now.  Seymour  has  said,  '*  he  is  a  lover 
of  his  king  and  coimtry,  (&c.'*  but  I  cannot  but 
observe  the  hand  of  God  in  this  charge  against 
darendon.  When  Seymour  was  in  me  chair, 
w>  man  .was  more  sharp  upon  me,  and  1  some- 
tiniesas  smartly  repned.  But  as  to  the  last 
oarfiaiaent,  I  think  he  did  believe  the  plot  in  the 
Long  Partiament,  and  ^erefore  I  did  recom- 
iBend  hhn  to  the  chair.  If  he  be  g^ty  of  this 
f^arge,  no  man  shall  prosecute  him  with  more 
varmditiian  I  wiUdo.  *  When  you  resolved 
Aat  money  should  be  given  upon  a  poU-MU, 
for  the  French  war  (which  I. was  convinced  of^ 
in  100,000/.  for  some  things  was  to  be  provided 
in  a  few  days;  I  said  to  sb  R.  Howard,  <<  You 
haveSOtOOOZ.  remaining,  &c.  in  your  hands;" 
berqdied,  f*  I  would  be  taidng,  &c.''  I  told 
JOS  fonneriy  of  *^  a  cndgel,  that  would  break 
dot glittenng bottle,  the  French  king;"  but 
Yoo  miBt  have  a  sharp  sword  to  do  it  now.  Sir 
Mot  Howard  said,  '<  He  had  orders  foris- 
foiv  out  that  mone^,  ^c."  I  never  heard  but 
tetfa  member  said,  he  was  mistaken  in  an 
i^tide,  it  was  no  forther  insisted  on;   as  in 


^See  Tol.  6,  p.  323  of  this  Collection. 
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Clarendon's  case.  The  money,  might  be  lent 
and  possibly  the  individual  money  for  ships  that 
were  to  be  built ;  but  can  any  man  have  satis* 
foctioo,  unless  a  committee  enquire ?  And.  so 
your  honour  will  be  saved.  Be  upon  sura 
ground,  and  that  the  evidence  may  be  clear,com- 
mit  it. 

.  Mr.  Papillon.  There  were  two  acts  far  dis- 
banding tne  army,  but  the  parliament  had.  a 
trick  put  upon  them.  There  was  two  hundred 
thousand  pound  given  for  disbanding  the  army, 
audit  was  employed  to  keep  it  up.  I  am 
afraid,  this  money  lent  by  Seymom*  was  that 
which  kept  it  up.  He  should  not  have  parted 
with  the  mone  V  till  it  was  effected.  I  do  not  lay 
so  much  weignt  upon  what  is  said  by  Mr. 
Kingdon,  as  to  carry  this  charge  to  a  com* 
mittee. 

Mr.  Kingdon.  I  speak  to  orders.  I  should 
not  have  troubled  you,  but  that  I  find  myself 
reflected  on  by  Papillon.  All  that^money  went  to 
disband  th^  army,  and  what'  was  lent  to  Mr. 
Seymour  was  before  the  disbanding  the  army. 

Sir  Fr.  Winnington .  1  look  upon  this  Article, 
and  I  fold  it  mentions  not  one  word  of  of  King- 
don, but  «  that  Seymour  directed  80,000/. 
&c."  But  that  Kjingdon's  money  was  not  this 
money,  is  more  than  any  man  can  say.  King- 
don is  complained  of  for  mispaying  tlie  money. 
Froximus  ardet,  (Sec.  I  should  oe  glad  if  Sey- 
mour was  not  impeached ;  but  there  is  a  par^ 
ticeps  criminis,  Sec.  I  affirm,  th^t,  when  tho 
committee  sat  for  enquiry  after  the  pensioner) 
of  the  long  pariiament,  a  gentleman  of  qua- 
lity gave  evidence,  it  worked  so  hard.  Andtba| 
was  me  reason  the  charge  came  not  in  that  par* 
liament  against  Seymour,  that  parliam'ent  being 
soon  dischaiged.  I  would  Imow,  when  a  man 
is  impeached,  if,  ady  man  shall  stand  up 
and  say,  <<  he  does  not  believe  ^he  arti- 
cles, *'  whether  diis  shaO  desthiy  any  im- 
peachment? Bnt  gentlemen  say  still,  it  may 
be  committed,  which  is  a  gentle  rejection  of 
the  thing.  If  this  gentleman  be  guilty,  it  13 
more  glorious  for  him  to  be  tried  in  the  g^reat- 
est  place,  of  the  Idngdom,  and  to  justify  him- 
sdtf,  than  to  stifle  it  here  by  commitment ;  and 
then  the  next  thing  will  be,  witnesses  wiH  rua 
away,  because  this  great  man  is  too  great  for 
the  Commons  of  England.  If  you  take  away  the 
means  you  take  away  the  end.  The  court 
ever  calls  for'  prosecutors,  but  never  for  wit- 
nesses, till  issue  be  joined.  Seymour  has  com- 
mitted a  great  crime,  and  he  will  commit  a 
greater  to  keep  himself  from  justice.  I  was 
counsel  for  lord  Mordaunt  *  in  his  impeach- 
ment ;  and  I  remember  the  House  would  not. 
let  me  produce  one  witness  for  him,  and  he  was 
impeac^^.  We  know  what  constitution  the 
long  parliament  was  of,  and  what  precedents 
they  made ;  bnt  at  the  ktter  end  or  it,  when 
it  began  to  be  flBed  with  brave  men,  Articles 
were  presented  against  lord  Danby,  and  there 
was  nothing  but  prosecution,  no  recommit- 
ment   If  the  artims  be  not  proved  upon  trial, 

•  See  vol.  6,  p.  785,  of  this  CoUectioQ. 
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it  is  DO  reflection  upon  tlie  House  of  ConunoM 
but  on  partioulnr  men  who  undertook  tbem ; 
but  if  the  eentlemen  undertake  to  prove  the 
firtides,  and  you  do  not  impeach  thereupon, 
this  will  bea  greatdiscouragement  tocall  great 
men  to  account  Kingdon  borders  upon  the 
same  offence  with  Bfr.  Seymour,  if  it  be  one, 
and  80  what  he  says  is-of  no  weight. 

Colonel  Birch.  I  will  b^n  where  he  ended. 
He  tells  me,  **  I  will  look  to  my  interest."  I 
say,  that  Winnington  pleaded  ibr  lord  Mor- 
dauqt,  and  then  you  know  where  his  intenest 
was.  So  he  munded  that  old  maxim  of  mine. 
I  think  mTseUTnot  well  dealt  withal,  to  tell  nae 
of  my  nibbling  about  money.  I  am  auditor 
of  the  excise,  and  can  any  man  charge  me 
With  ever  taking  six-pence  bribe  ?  L^ely  I 
was  one  appointed  to  (flsband  the  anny^  and  I 
neddled  with  no  money  but  what  I  ffare  ac- 
eountof;  because  I  am  tokl  of  <<  niUiuig.*'  I 
did  not  say  "  that  it  was  impossible  to  prove 
these  Articles,"  but  no  man  can  but  he  diat 
keens  the  cash.  If,  after  all  this,  this  mdivi- 
dufu  mone^  wasgirenfor  this  use,  &c.  it  is  an 
Article  to  impeaim  upon ;  if  not^you  cannot. 

The  Debate  was  adjourned  to  the  next  day. 

November  S6. 

Sir  John  KnigkL  I  conceive  that  the  House 
intended  to  proceed  to  such  Articles  as  may 
be  suitable  to  your  honour,  and  that  the  ho- 
nour of  the  kpigdom  may  not  be  laid  level,  and 
;{our  member  acquitted.  As  for  the  first  Ar* 
tode,  «*  that  Mr.  Seymour  had  directed  the 
money  you  gave,  Ibr  another  use,  &c."  it  is 
ter  V  fit  that  he  be  called  to  aa  account  fbr  it. 
If  I  stand  u^  and  say,  **  I  will  make  good  aiii, 
article,'*  consider  how  it  will  be  made  good. 
Says  Seymour,  «^  Not  one  penny  has  been  di- 
verted, but  employed  according  to  the  act  of 
paiiiament,"  and  proffers  to^  pradaoe  his  ac- 
eomits.  In  the  one  way  or  the  other,  consider 
wdl  what  you  do,  lest,  if  he  be  mmeached,  the 
Lords  find  him  not  guilty.  Thvenire  it  is  not 
enough  that  a  geniJeman  rise  and  say,  he  wUl 
•makeitgood,  butbe  sureof  proof  fbr  your  ho- 
nour. . 

Mr*  Harhord.  If  yon  proceed  by  preoedenti^ 
lam  sure  you  have  many ;  but  the  question  of 
commitment  of  the  article  was  not  first,  put. 
If  you  put  the  question,  *«  Whether  these  be 
gBOiind  <»  Impeachment  upon  these  Artides," 
9ioeegeDtlemen  left  off—  • 

^Nickohs  Carem.  The  qoflstion  of  oom- 
Bkitment  of  the  Articles  arises  ftom  aiguments 
of  the  honour,  of  the  House.  But  no  man  had 
been  impeached  in  the.  long  pariiament,  if  that 
bad  been  an  argument  If  you  put  so  mat  a 
disoouragement  upon  members  that  bnng  in 
impeachments  against  great  men,  what  use  are 
you  of,  unless  to.  give  money  ?  We. know  the 
condition  of  the  nation ;  ir  we  go  this  way 
to  work,  we  give  up  all.  You  must  mistrust 
the  honour  and  wisdom  of  your  members,  that 
they  brought  in  this  cha^  maliciously,  if  you 
refer  it  to  a  committee,  a|iH  rest  not  upon  tneir 
undoitakiBgtniBak^itgood.  Were  this  chaige 


onlyalMcachof  theletterof  tbelaw,  I  wonU 
not  open  my  mouth,  for  every  one  olfends :  But 
frhat  became  of  your  mon^,  whea  ^  ships 
should  have  been  built  within  the  time,  and  .an 
army  raised  for  an  actual  war  with  France,  aJMl 
you  were  told  firom  the  bar,  "Thatagentiemaa 
would  rather  be  guflty  of  forty  murders,  than 
that  it  should  not  be  a  war  ?"  And,  you  know^ 
a  letter  was  produced,  *'  That,  about  that  tSmin 
lord  Danby  vfss  treating  to  make  the  king  tri* 
butary  to  the  king  of  France,  and,  on  that  pfe« 
tence,  to  keep  c«  the  parliament  ;'*  and  mi 
army  was  raised ;  tor  aught  I  know,  to  cairy 
on  tne  Plot.  There  is  evidence  enough ;  but 
if  you  do  not  impeach  Seymour  give  up  all. 

Mr.  Lexewn  Uower.  I  differ  m  the  means, 
bat  not  in  tiie  end  ;  when  a  member  did  stand 
up  and  say,  '<  He  will  undertake  to  prove  the 
charge,"  and  yesterday  another  stood  op 
(Kii^;don)  and  told  you,  **  He  believed  the  con- 
trary,** and  anotiier  replied,  ^*  Kingdon  waa 
as  cnmini^  «a  Seymour."  Keeping  up  tha 
army*  was  a  ffreat  nuih,  after  the  act  fbr  dis« 
banding  it ;  out  in  the  act  for  dishandiny  it  and 
naying  it  off,  there  is  a  dauae  of  indemnity. 
Next  it  is  saui.  "If  the  Articles  be  referred  ton 
committee  to  examine  the  prools,  witnossna 
mi^  be  meuaced .  and  taken  off."  But  if  so^ 
it  might  have  been  in  the  committee  for  thn 
Plot ;  Bedlow,  Oates,  Dugdale,  Sec.  might 
haive  been  taken  off.  One  <tt  the  evidenoe  is 
said  to  be  a  mao  worth  10,000/.  I  won* 
der,  such  a  man  should  bebribed  or  menaced. 
Be  sure  of  the  proof,  else  the  honour  of  tfan 
House  is  ezposeo.  Is  not  all  the  evidence  nt 
the  bar  against  the  Lords  in  the  Tower  knowst 
and  printed  ?  shall  we  be  afi«id  to  show  our 
evidence  a^^ainst  a  Protestant,  a  man  of  fiunily, 
and  not  atraid  of  evidence  against  papists  f  1 
ain  fi>K  committing  it. 

L|>td  Ofundm.  Youaremoved,  <«Thatthk 
chai|femaybere(medtoacommittee."  Ithin^ 
^  ibr  no  other  menson  hot  that  the  matter  cf  die 
prizes  may  be  examined.  Persons  at  a  com- 
nutte  may  sa^  things,  and  retract  them  wun  ^ 
but  those  against  the  ^v^  Lords  in  the  Tower 
were  past  retracting;  they  were  all  upon  oath. 
If  that  be  so,  committing  the  Articles  is  thn 
way  to  have-  them  iaO  to  nothing.  Widionf^ 
doubt,  the  Articles  are  criminal,  ana  a  breach  «t* 
twoactsof  parliament.  A  member  has  add,. 
**  He  knoirs,  that  nart  of  that  monmr  was  not 
onpbyed  fiur  buiraing  shqn,  and  tnat  moii^ 
kept  up  the  anny.*'  €ta  the  other  side,  a  m&s^ 
ber  spoke  positively  to  one  Article.  If  die  ho* 
nour  of  the  House  be  concerned,  it  may  be  vin- 
dicated; but  I  cannot  imiyne  tlmt  the  honour 
of  two  members  diataaserted  the  Articles  wili 
beeiqiiosed.  I  cannot  simpoeetibaL  The  Ar* 
tides  are  criminal,  and  undertaken  to  be  proved : 
And  there  is  fproiuuL  to  .me  sufficient,  that 
in  the  articles  there  is  matter  to  impeach  Sey* 
mour, ' 

Mr.  Dttkw.  Tfcere  must  go  a  great  many 
blows  to  fell  a  grsatoak.  Here  arahigfacrinMe 
chaiged.  upon  1^  Seymour,  and  offered  to  he 
provii.    The  inue  is.  Whether  npoB  this  eiH 
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jtaiwffl  ftrfit  BMbwrof  Ifthelut 
t  Iwd  flit  •  week  longer,  I  woaM  uol 
ih  hk  CMe  ftr  2}tf»  The  OMoey  finr 
^mUmglkeMpt^  ftnoed  imf  so  many  clauses 
l*ihBflel,&c.  dMMdd  ntHiate  b^en  diverted. 
IWfe  is  Strftetoity  in  the  intact,  bat  not  in 
tke  laaL  lite  credit  ef  Kfii|;don's  negatiTe 
Ifappe,  wffl not beput  in  eompc^itfaMi 
t«n»  affivniatites.  If  neynioiir  %e  ineli- 
Btoyopfer7,liei»  read^to  brioff  m  arbi- 
tnryMvcmmeiit.    I  am  lor  impeaclifaig' bin 

KsjiAMf.  In  Ais  caae,  yon  are 
as  proaeeotora,  and  thereibrel  hope 
ya«  win  weN  eanader  oftt.  If  you  prosecute 
mtmigfMy,  it  wOl  beFetyiH,  and  tberefore  a 
mtm  abmd  nMnninffle  any  of  bin  own  paaaion 
in  the  prooeeulion  ;  ttabonldbe  tono  fll  end, 
and  there  -shoaM  be  a  moral  anmnyide  of  die 
aratfi  of  the  charge^  I  do  not  see  that  industry 
•sed  yet,  whether  the  charge  be  w^dl  mmndeo. 
^K  wwthy  member  (Kingdon)  ifMsB  acin-^ 
pf^io  fieio ;  two  members  speak  their 
Ihou^hta  by  henwy.  If  tfiis  basinesa  come 
h0t9te  tiM  Lords,  it  will  be  absolfed  m  diis 
MiriMni,  hebu^  positilreprodf  from  one,  and 
anhr  hearsay  fnwi  two. 

Mr.  Bvefyn.  Falsity  and  truth  are  vastly 
diiUmt;  but  when  falrity  is  in  a  fhledreoB,it 
mytaBn8ho#.  I  was  at  first  ftdl  of  fear,  lest 
Ihe  House  should  snlfer  in  not  making  good 
iha  artides,  and  so  mMit  have  a  blot,  and  tlie 
gpihiiimi  a  greater  that  brought  in  the  arti- 
sKs.  Conaideraig  the  vast  trouble  the  Plot 
his  given  the  House,  tiie  quality  of  the  eonSpi- 

-    a^  Iji^  number,  and  mat  tfie  House 
twelve  a  blemish  1  Those  without  dm^ 

think  thii  a  bold  act,  who  areftir  impeach* 

Is.  I  eoneeive,  your  prO|le^  qu^on  is^ 
«Wbetherthi8  matter  in  tile  Articles  be  a 
fasMr  ffroimdSa  impeach  Mr.  Seymour,  &e.  ?" 
•  fir  ffvack  lUffe/.  This  is  but  in  the  tttture 
sf  a  piTesiimiiftit  to  a  grand  jury.  To  what 
iaftant  should  persons  give  tM  committee 
kMrtedge  0^  the  evidence  f  Let  it  be  known 
IffliAennpeaehnient  bdere  the  Lords.  It  is 
•itaalynffailrust  ofyou^  mefhbers,  to  refei* 
iieAradeo  lo  acommlMee  to  be  proved,  but 
It  it  needless^  ahd  agUnst  tiie  memod  of  par* 
iflnent  You  must  carry  it  tfl^  auMher  pku«, 
vMva  yon  are  tor  msoover  ,the  evidnice,  and 
im  tflsn,  tns  prisoner  is  ndt  to  fcntfw  tine  evi- 
JTHfifi  Butto  refer  it  to  a  eomitfittee  to  heat- 
Ihapsof,  ia  i^iahMt  all  fanv  and  nieAod. 

mr.  Fimek.  If  I  was  of  opinioh  ^lat  the 
hMsor^  the  House  was  Cbnceni^  iii  it,  I 
Aould  possibly  be  as  eager  as  those  genflemefc 
tortHiiitfit,  ttat  this  chaige shMM  #o  to  the 
teds,  belbte  it  pnss  a  cottimittee  here,  ft 
be  *  great  rnkfi^rtune  to  the  House,  if, 
this  appNdwnsion  of  partiili^,  the 
wdd  dishiipeiitt  yew :  fllerefoi^e  I  shall 
mf  ssmclhiny»  bdore  you  jsut  it  to  so  great  a 
iMHd.  it  iiiig«stice  to  «e  House,  and  your 
«llBd«r,wh«  faiaa  been  a  Jealous  issertor  of 
4l  Mis  «r  A«  CkMsnMi  iri  the  teatter  of  the 
tmtk  liiiia  «p#*^  Untt  la  jndga  silgiBal 


Vaur  right  hi  carryiuff  t^the  money- 
bill  he  v^porously  asserted  :  it  is  a  justice  you 
owe  hhn,  not  to  efepose  Urn  to  that  tribunal, 
without  evideoee  first  heard.  The  evidence 
will  all  be  exposed  to  your  censure ;  therefore 
ezamiae  the  grounds  of  thediarge.  I  shal 
not  speric  to  precedents  of  impeachmento  ;  but 
there  is  a  considerable  diflbrence  betwixt  im- 
peadiments  of  treason,  and  misdemeanor.  It 
does  not  fbltow^  because  no  treaten  is  fouAd  bj 
the  Lords,  that  therefore  no  misdemeanor. 
Prasedenta  are  express  in  the  case,  as  that  of 
sir  William  Penn*s  impeachment;  and  you 
will  hardly  find  one  precedent  of  misdemeanor, 
that  has  gone  in  a  contrary  way,  but  has  been 
examined  at  acommitlee,  Wnere  the  matter 
charged  and  the  proof  was  presented  to  tiie 
House  at  the  same  time,  as  in  the  case  of  lord 
Danby's  letter  to  Mr.  Montagu,  theire  was  n6 
need  of  witnesses.  And  anodier  reason  is, 
Irhere  a  gentleman  undertakes  to  make  the 
Charge  good  upon  his  own  knowledee ;  that  is 
much  ^rabrent  fi:om  the  credit  Of  ottiers  ;  thai 
is  not  givittt^  credit  to  your  member,  but  to 
persons  not  known.  I  will  not  reflect  on  the 
cretBt  of  the  proof  undertaken  by  your  mem- 
bers ;  but  I  must  say,  you  heard,  en  the 
other  side,  the  testimoinr  of  a  member  (King*- 
doa,)  if  not  all  the  considerable  circumstances, 
of  his  own  knowledgii.  I  Sm  sorry  to  hear  it 
dgected  against  his  testimcniy,  **  that  he  is 
partkm  eriminU  ;"  if  so,  I  fo^  you  wffi  want 
most,  if  not  aB,  your  testimony  aMust  the  five 
lords  ra  the  Tower ;  which  is  so  far  from  ^va- 
lidating their  testimony,  that  it  confinns  it 
Not  to  accuse  Umself  to  excuse  another.  In 
the  inipeadmient  of  lord  Strafibrd,  when  shr 
William  Pennyman  was  brought  by  my  lord  til 
show  Aat  his  words  had  been  otherwise  diati 
they  were  taken  to  be  in  the  impeachment^ 
vit.  «  That  the  king's  little  finger  shouM^ba 
heavier  than  the  lobs  of  the  bw,  &c."  one  «f 
the  managers  of  the  impeachment  told  sir  Wll» 
fiam,  "iScdid  ill  discharffc  his  duty  to  tlm 
Commons  (being  i  member)  to  saflbr  the 
Housetorunvqponsuchamimce."  Has  not 
Seymour  done  your  service  worthily,  and  I 
lio|ie  you  irifi  as  worthily  consider  it^  in  your 
manner  of  proceeding  With  hini.  Thataaattshr 
aOedged  against  Seymour,  <«hhi  dexterity 
when  he  cast  Ids  eye  about  in  the  tong  faitiai- 
ment  to  tell  the  House,"  is  not  in  any  om 
artide.  You  may  see,  by  his  aceomits,  thte 
moii^y  received  and  (he  money  paid  ;  and-Uie 
mrv^-boaM  must  be  Ids  vouchers,  and  those  ha 
^riBproduce.  H  Seymour  must  answer  fi» 
Uie  imults  of  afl  men,  there  is  ground  finr  im- 
peachmoit.  Therefore,  noon  me  whole  ea> 
amination  of  Aiis  case,  Mbre  it  go  to  tfijs 
Lords,  no  dfjection  can  be  agatest  ceimiit- 
n^ent.  I  do  conceive  that  the  act  of  parii*^ 
mehtfor  btddihgthe shiips,  &c.  does  impo#dr 
tfitae  accounts  to  be  taken  1^  the  Hoube  df 
ColnmonSi,  in  an  express  <dause.  I  remember, 
ttkadimnfeblelwlxt  the  Lords  and  Gommoifs 
iA6at  me  accounting,  &e.  the  Lords  aie  etf« 
ciaM,  and  you  oi^  regvlariy  to  reeei¥e 
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that  account  in  the  Houae,  and  to  let  a  com-  ] 
mittee  examine  it.     If  this  be  so,  receive  the 
fir^  motion  of  conunittiDg  the  Articka,  and  so 
you  may  receive  the  apcounts  in  tJie  House. 

Mr.  Harhord,  There  is  a  reflection  upon  me, 
of  "dexterity,  (Stc.**  It  is  a  tenible  expression, 
to  finght  a  gentleman  from  his  pubUc  duty.  I 
will  never  ^ieclioe  my  country's  service,  nor  do 
I  covet  Seymour's  place,  nor  envy  hina ;  there-* 
fore  I  hope  you  will  not  suffer  a  man  to  be  re- 
flected on,  tnat.  a  thing  is  doqe  with  <^  dexte- 
rity,'' when  it  is  done  with  sincerity.  You  are 
told  by  Seymour,  "  That  what  he  has  done 
was  not  without  the  approbation  of  the  Com* 
missioners  of  the  navy.'*  There  was  a  great 
struggle  betwixt  him  and  the  Commissioners, 
6cc.  The  merchants,  finding  Seynoour's  credit 
and  pow^  too  big,  f(jl  upon  the  commissionera 
of  the  navy.  Seymour  had  instructions  not  to 
pay  any  money  without  warrant  from  the 
commissioners  of  the  nary.  The  merchants 
said,  '<  That  the  commissioners  had  told  them 
they  had  ordered  their  money,  but  Seymour 
was  not  ready  to  pay  it."  But  the  reason  why 
Se\nnour  would  not  obey  the  commissioners 
order,  was,  that  he  despised,  them,  and  came 
not  to  them  in^  some  months.  I  have  the 
papers  to  prove  Seymour's  Answer,  and  the 
commissioners  Reply  to  it.  (Then  he  spoke 
of  his  refusing  to  sign  a  conveyance  to  lord 
Banby  of  Lands  from  the  king.)  -  As  to  what 
t^mch  said  of  <<  dexterity,  &c."  I  never  voted, 
in  aiw  council,  "  That  tha  duke  of  York 
ahpuld  stay  in  England,"  when  he  was 
deemed  an  enemv  to  the  nation. 

Mr.  Finch,  When  Harbord  replied,  I  did  not 
know  the  matter  betwixt  Seymour  and  the 
navy-board.  1  do  say,  the  navy-board  orders 
Touchers  to  Seymour^  accounts,  and  the  Ex- 
chequer, if  they  And  one,  will  not  deny  the 
«t]iCT.  As  for  Harbord's  being  even  with  me 
in  the  aspersion,  *'  That  I  was  one  of  those  that 
jetained  the  dtike  in  England,"  I  can  jus^ 
myself  to  every  member,  an^  the  most  partial 
I  was  not  for  giving  then^  this  handle  to«ancf 
tify  themselves  to  the,  peof^.  I  did  think  it 
was  necessary  the  duke  should  be  absent,  and 
had  security  tor  it,  in  the  opinion  of  the  par- 
liament, and  I  was  si^sfied.  I  never  knew 
that  ''  dexterity"  was.  a  crime,  and.  am  willing 
to  excuse  Harbord  from  tliat  matter. 

jCol.  litut.  Whoever  has  the  keening  of  the 
uuighteous  Mammon,  can  make  mends.  I 
kjAow  npt  well  which  way  to  give  my  opi- 
nion in  tibis  matter,  when  1  consider  how  suc- 
cessful Addresses  and  Impeachments  have  been. 
I  never  saw  by  addresses  that  we  have  removed 
ministers.  Instead  of  blowing  up  pur  enemies, 
webjow  up.  oor  own  work  backward.  But 
bow  fruitless  soever  impeachments,  are,  yet  we 
must  proceed,  to  satisfy  the  world.  Two  things 
induce  men  to. believe  the  Impeachment ;  one, 
the  prdbabilitv  of  the  thing,  and  next,  the  cre- 
dibihtv  of.  the  t(Bstimony.  If  the  thing  be 
probable. in  itaelf,  that  mich  suns  i^ukl  be 
raised  on  the  credit  of  a  particular  person — ^This 
'■tatter  you  bad  had  beforeyou  tbelaatjwrliapient 


if  it  ha^  sat,  (as  some  io^  oare  itilioiild.BO(^ 
by  dissolving  it)  by  the  person's  evidenee  who 
was    employed     m  the    things  thenselyes» 
They  tell  their  story  with  coherence,  and  give 
reasons  why  they  may  be  trusted.  .  SopieoC 
this  mon^   was  emph>yed  for  the  army,  to 
keep  it  up.    But  others  say,  by  circumatances* 
whc   believe— You    are  told   by    Jenkins    of 
''  facto  pix>prio,  &c."      I  think,  Kingdon  ia 
under  suspidon  of  the  same  thing,  and  it  is  a 
natural  suspicion  of  this  gentleman  to  be  ac- 
cused for  money,  &c.    And  should  not  I  think 
that  If  my  neighbour's  house  were  on  Are,  that 
my  omi  was  in  danger  ?     And  that  is  King- 
don's  case.     It  is  natural  for  men  to  be  advo- 
cates jjbr  faults,  that  they  may  be  questioned 
for.     Lthink,  there  is  ground  tor  impeachment, 
the  fact  being  criminal,  and    will  be  proved. 
The  thing  itself  makes  the  fact  criminal,  and 
you  have  no  suspicion   of  the  evidenoemi-: 
^ertaken,  because  Kingdon  speaks  in  .his  own 
case.    It  has   been  well  objected,  "  That  a 
great  person  that  has  great  power  caa  never 
jbe  punished,  if  evidence  be  brou§^t  to  the  com-; 
'mittee  *,"  therefore   1   desire    evidence   may 
not  be  known,  that  art,    ibrce,  or  money  can 
corrupt  or  terrify  fromf  giving  their  testimony. 
The  committee  of  secrecy,  me  last  parliament, 
was  only  called,  so;  all  they  did  was  known 
publicly.     I  speak  it  of  my  owii  knowledge^ 
and  amongst  knowing  men ;  constantly,  every 
night,  lord  Danby  had  intelligenoe  of  what 
was  done.    Finch  tells  Vou,  *^  That  by  dexte- 
rity many  things  were  brought  under  the  shd-i 
ter  of  this  article  of  the  money,  &c."    And  h^ 
took  occasion  to  magnify  Seymour^  HeCs.  .  If  the 
witness  against  the  lords,  hemgpartueps  crmif 
nis,  had  gone  about  to  excuse  what  the  Iprda 
had  done,  he  would  be  no  competent  evidcpiioe  $ 
butif  Kiugdon  will  accuse  Seymour  he  is  a 
competent  evidence.    To  commit  this  chai|;e, 
is  to  deaden  the  zeal  of  the  House ;  Therdore 
put  the  question,  *<  That  there  is  matter  of  im- 
peachment in  Ihese  articles. 

Mr.  Hyde,  1  was  present  at.  the  Impeaeh- 
ment  of  lord  Clarendon.  Yesterday,  I  heard  a 
member  say,  "That  in  that  impeachnient,  to 
every  articfe  a  member  did  rise  and  say,  *'  i 
will  make  that  article  good ;"  and  for  tliat  r(^-i 
son,  I  am  noif  against  that  way  of  proceeding  ; 
for  alterwardy  one.  declared,  '*  he  was  unsatis- 
fied in  the  article.  he>  undertook  to  prove ;  he 
owned  he  was  abused  by  the  evidfqce."  )t  was 
a  hard  case,  the  fHroceeoing  then,  and  I  think  i| 
will  be  80  now,  if  hc^'^^K  the  greatest  en^my  I 
had  in  the  worid ;  and  therefore  I  am  for  com- 
mitment. . 

Mr.JLovi,  I  shall  speak  only  to  the  ^^OKoHon, 
If  I  were  convinced  in.  the  reason  and  etpiity/Of 
it,  I  should  not  be  against  commitment  I  have 
refreshed  my  memory,  since  last  night,  oui;e£ 
my  notes  that  I  took  m  lord  Ckurandon'a  W* 
peachment  It  waa  then  said,  *^  Now  yon  have 
heard  the  articles  read,  for  the  honour,  of  Ihfs 
Boose  you  aretoknoiw  where  and.  whan,  the 
crimes  were  committed,  and  by .  vb^iRthey  wiM 
be  £wed,"  ISajy  Seymour  hiiiw^  <<  1m  k 
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thew^t»riiwJitoe  all  ywnr  -tastiomirv,  by 

pi*toMg  Ae  witnf tpEu,  wbo  by  corrantiiMt  or 

iwaaee^iay  be  takn  oC" 
Mr.  TrtmcharH.  I  derire  you  wii>  keep  atnct- 

tyto  the  queelioD.     Indiecase^f  loni  Ctorcii- 

«»,  the  House  had  not  so  great  induoenient  to 

iB^eaeh  as  now,  because  members  did  not  un- 

Mtaloe  tilia  pnN^  of  the  charge  then ;  they 

bad  only  inducements  to  believe  it.     Money 

ata^Jctt  by  Seymour,  and,  oonsistait  witii  truth, 

not  lent  to  Kingdon.    In  an  impeadiment  of 

treason  we  ought  to  be  more  tender,  than  in  a 

cbaige  barely  of  misdemeaaora.    When  gen- 

tipmea  do  undertake  the  proofs  (of  the  charge, 

it  tt  adiqiaiagieaent  to  tboawmbers  to  leier  it 

to  a  conunitftee  to  eiaumne  eridence.     You 

aunt  not  piitdisoourageinent  upon  your  mem^ 

here,  lest  you  hiy  out  measisres  for  the  future. 

When  the  duke  of  Lauderdale  was  charged, 

eean  after  the  oarUaroent  was  prorogued,  you 

iemd  one  of  die  witnesses  bought  otf;  and  the 

other  aent  to  the  Towdr.    If  the  Lends  find  not 

theefaaige,  the  dtmination  is  of  their  honour, 

Botvoura;  and  it  is  no  more  than  a  petty  jury 

not  fiadiittr  **>«  penon  goihy,  when  the  gr^ 

jBrrha6.ftBuiidthehiU.    Ptay  put  the  question, 

^'Thattfaereis  a  matter  in  the  artides  to  im- 

peadi  Seymour." 
8irI%o.  i>ff.  I  know  not  what  the  Lords  win 

•ay  amoeming  the  Impend  the  money  in  the 

dnrge  ;  but  when  matters  are  reduced  to  par- 

tienhrs,  yon  are  obliged  to  consider  the  act  of 

mdenmity,  whether  tne  crime  be  pardoned  by 

that  act.     Yon  are  bound  to  take  notice  of  that 

act,  where  it  isphdnly  expressed,  «<That  no 

Aao  shall  be  impleaded  for  what  he  has  done, 

tekning^  to  the  army,  &e.  by  that  act."    * 
Hb-  William  Jona,    In  point  of  kw,  every 

hoar  detaining  ^e^goods  puilomed  and  em- 

beazfed  is  an  oflenee,  and  the  act,  Ace.  does 

not  pardon  the  goods,  the  indigo,  6cc,  of  which 

noaeeoont  was  made.   Take  it  one  way  or 

another,  the  question  is  at  au  end. 

Sir  Tkimuu  Lee.  I  desiroonly  tokaow,  whe- 
ther a.  particnhur  exception  does  not  explain  the  -       .  ^,      ^ 

^  ^'  be  bailed,"  he  ought  to  be  in  a  court  of  teooKL 

But  I  take  it,  there  is  more  value  from  an  im- 
peachment of  the  House  of  Commd&s  that 
sounds,  of  grievance,  <Scc.  It  is  not  the  judg*' 
ment  of  the  House  that  he  should  remainui. 
enstody,  but  fi>r  so  small  a  time  till  the  im. 
peachment  may  be  drawn  up.  Higher  pnoe-. 
dents  than  those  of  the  long  parliament  most 
guide  you  ;  that  so,  if  he  G^uid  committed  till 
me  impeachmwitte  drawn  up,  he  has  no  wrong 
done  him.  > 

Sir  Chris.  Musgraoe.  I  cannot  agree  to  refer 
this  to  a  committee  to  examine  Precedeotii,  and 
in  the  mean  time  to  commit  him  ;  which  ia 
fint  to  commit  him,  and  then  to  latamtn^  n^^ 
cedents  Of  oommitaieDt.  .  I  would  know  by. 
what  rule  ^ou  cotomit  hi^  to  custody,;  if  tl£ 
crime  be  baikble.  If  he  ofier  b«U,  the  House 
of  Conmionft  4»iinot  btfil  him.  Let  ua  that 
cMaplainofarbitiaiy  courts  take  cait}  that  we 
ha^MC  oisndBn:  owselves.  Bemg  a  metaberi 
of  thii  UflttMi^  yon^annot  dirett  hmi  odhe  pri* 


SiriV.  Winmmgtmi.  Locdc  into  that  act  of 
Piidon .which  paaocd  some  time  before  the  dis- 
Mttdo^y -act,  and  you  will  find  abundance  of 
oeeptMns  in  it  for  the  benefit  of  gieat  men.  I 
AtaM  berery  hrtih  to  put  an  article  upon  Sey- 
mMir,  that  is  aireadr  pardoned.  Seymour  ihd 
my, ««  Thooghhaptybe  might  be  pardoned  by 
thaact^  he  wookl  not  sheher  hhuself  under  it" 
But  aa  to  that  particular  rdating  to  purknnkig 
thealoiea,  or  any  conruptkm  in  his  office,  it, 
yao  bat  think  that  an  aivnment  probable  to  im- 
peach, 1  kure  the  aeBdeman  ao  weK  that  I 
naald  hanHy  adrae  iiim  to  pioMl  it 

Cabnel  i&rs4r. .  1  Witt  net  take  notioe  of  par- 
dnsiB  Mntfemene  pockets,  but  thai  act  of  pto- 
<to>ep»tiiu  flf.  I  said  fcnnerly,  uponttiat  aot, 
*«lMitirasonlyftr»hetefae  of  some:  steat 
fuum.**    if  tewyera  say  that  fie^oaris  not 

Thal.the . 


tien  of  the  Articles  be  refened  to  a  coouuittee, 
it  passed  in  the  negative. 

.Resolved,  "  TTiat  Mr.  Seymour  be  im- 
penciled  upon  these  Articles,  and  that  a  Com- 
mittee be  appointed  to  prepare  the  said  Im« 
peachment." 

Mr.  Harbord.  I  have^seen  no  other  preoe-' 
dent  jof  commitment  upon  a  charge  of  misde- 
meanors, but. that  of  sir  Giles  Mompesson. 
The  House  did  order  his  commitment  to  the^ 
serieaat  I  desire  the  long  robe  may  consider 
of  it 

Sir  CArisL  Musgrave.  Pray  call  for  the 
Journal,  and  see  the  precedent  of  sir  WiHiam 
Penn. 

Mr.  G«rrowffy.  We  have  not  been  frequently, 
troubled  with  impeachments ;  but  in  the  last 
pariiament,  the  case  of  the  impeachment  of 
lord  Mordaunt  and  sir  William  Penn*  was  for 
misdemeanors.  That  of  lord  Clarendon  was- 
another  cose.  In  this  you  cannot  extend  the 
impeachment  fiuther  than  the  articles. 

Sir  'i'homat  Lee.  Unless  vou  will  do,  in  thia 
case,  more  than  has  been  done  in  any,  refer  it 
to  a  committee.  Consider  the  precedents  of  sir 
Giles  Mompesson,  ^c.  Because  nobody  wonlcf 
be  security  for  his  forth-coming,  and  he  con- 
fessed the  fact,  he*  was  imprisoned.  Is  there 
no  difierence^betwixt  misdemeanor  and  treason  ? 
But  I  will  not  enter  into  the  debate,  but  desire 
to  know, the  course  of  all  parliaments  relatipg 
to  precedents.  Let  the  fiict  be  plainly  bisfore  you 
and  do  what  you  will.  ' 

Sir  Fr,  Wmnin^ton.  Be  careful  not  to  go 
fipom  the  rtdes  of  right.  I  appeal  to  you  if 
an  information  of  misdemeanor  be  against  a 
man  in  an  inferior  court,  whether  they  do  not 
imprison  the  party  till  they  shall  think  fit  to 
bail  him  ?  I  brieve  there  are  several  prece-' 
dents  of  members  complained  of  here,  tUkt 
have  been  committed.    Hir  John  Bennet  watf 
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WIegeliefiMoiitof  ttie  Hmue.  nnywaBcin 
wary  steps  in  this  mstter.  TVm  matautt  of  pro- 
oeecfinffis  not  for  yonr  honour* 

1^  Willum  Jena.  Iq  all  our  proceedings  we 
«rea8  welT  to  satisfy  our  own  conscieoces  as 
aHiher  mens.  I  am  yet  but  ymmff  in  parliament, 
but  what  mores  me  is  reason  orlaw.  If  a  man 
be  aecmed  of  crimes,  there  is  not  a  neoesaitv  he 
ahoirid  be  in  custody  $  it  may  be,  in  case  there 
is  dMiger  of  flight.  ^  Ifhe  be  accused  of  capital 
crimes,  the  man  may  run  away,  and  hasara  bis 
estate,  to  sare  his  me.  In  some  cafilal  cases 
m  man  cannot  be  bailed ;  but  in  most  cases  bail 
may  betdcen.  It  is  said,  <*  he  may  go  away 
if  not  imprisoned ;"  so  ibr,  it  ma^  be,  we  de- 
sire it ;  but  the  reason  and  practice  of  all  ether 
courts  is  against  it.  I  desn«  only  that  your 
mecedentsmay  not  outgo  all  other  Conrts  of 
Justice. 

Colonel  Titnt,  If  you  do  any  tiiinff,  and  have 
BO  precedent  fbr  it,  Sejmour  wiO  Save  aU  the 
fleasott  to  accuse  you  of  injustice,  and  i^oor  own 
honour  be  exposed.  To  oimate  both  mconye- 
niences,  pray  let  precedents  be  searched. 

Ordered  ;  That,  the  searching  for  Precedents 
concerning  the  committing  a  Member  to  custody 
when  impeached  in  parhament,  be  referred  to 
die  Conunittee  appointed  to  draw  the  Im- 
yeachment. 

December  17. 

Sir  William  Pulteney  reports  from  the  Com- 
mittee  to  whom  it  was  referred  to  prepare  the 
fmpeadtoent  a^^minst  Edward  Seymour,  esq. 
a  member  of  this  House ;  and  to  search  pre- 
eedents  toudung  the  Imprisoning  of  Memoers 
of  this  House,  when  impeached  m  parliament; 
fhat  Ihe  committee  had  directed  hnn  to  make 
n  spedal  rqport  thereof:  Which  he  read  in  his 
(laioe ;  aao  a^erwardb,  d€li?ered  the  same  in 
at  the  deik's  table:  Wbece  the  same  was  read ; 
and  is  as  ^ows : 

**  The  18di  and  19ih  king  James,  sir  Giles 
MompeMon's  case,  who  was  committed  byih^ 
House  to' die  Seigeaat's  cottody*  He  made 
hm  ttOKpe^  and  a  prodanalkm  was  issued  out 
ipom  the  Idng  to  q>prdieiid  hhn,  (he  reads  ^bit 
Pfeootamation)  he  bemg  committed  by  order  of 
Ike  Hevse,  10  be  sent  to  the  Tower. 

•  •*  8b  jMm  BeuMtfo  eistt,  who  was  Jadg<e 
of  the  pierogatiTe  court,  in  the  18th  and  im 
K.  James:  Besolyod,  That  Uie  sheriff  of  Loii<» 
-don  do  secure  his  person. 

;««SirWilHam  Mm's  and  Afr.  Bmnkard's 
^ase,  as  iathe  Jeunal  1668 1  Peon's  nms  thus : 
**  13  Aprili  1668,  Ordei^  That  PiHm  do  at- 
«sad  die  I4th.'*^  And  dien  there  is  a  Nanative 
of  Penn's  embenleiiMBl  of  Piriae-Ooods. 
*<  Chdsred,  That  m  'ftmaday  aoit  he  make 
answwfto  his  chanre."  Hio  Csmmittee  was 
to  aofoaiiit  Peon  with  dda  Older,  and  Ptom  was 
lo  dehver  hii  aoower. 

.  «^  A  Unar  from  the  mmaMslsMW  of  a*^ 
ooonls  was  read,  and  die  ^ridnoe  was  read) 
and  tke  ^peition  wao  pot,  aad  av  ImpaackHMOd 
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search  ftrpfODodnts  of  sBspciifjinitmB  bio 
attfadanre  in  paiiiamentJ'— «« Oriesped,  That 
he  be  suspended  wfaflst  fiw  IrnnoftdhuieBt  io 
depoMdmg." 

"  BIr.  Brunkard  not  bemg  to  be  found,  for 
his  contempt  in  the  waring  the  Justice  of  the 
House,  Ordered,  That  he  be  expelied  the 
House."  ^^ 

Mr.  Harkord.  The  precedents  reported  were 
such  as  the  House  ordered  to  be  oeandi«d| 
which  were  none  tmt  commitments  upon  m^ 
peachments.    Mempesson  was  committed  to 
the  seqeaat,  but  he  broke  from  tiiat  custody^ 
and  the  Lords  osnaored  him  ;  they  degraded 
him  from  his  knighthood,  and  dneo  him  a  suiki 
of  monov.    Bennet  served  Ibr  die  naifaeity 
of  Oxford,  and  was  judge  of  the  pwsogatire 
court.    He  took  great  sums  of  money  and 
bribes )  he  likewise  was  turned   out  of  thor 
House,  but  being  nxk  and  iniim,  was  per* 
mitted  to  stay  at  his  own  house.    He  was  or* 
dersd  to  be  conveyed  to  the  Tower  by  the 
sheriff  of  London,  or  to  tske  security  from  him 
fbr  his  appearance.    There  are  two  odietrpre^ 
cedents  m  the  late  long  parliament.    iWa 
was  accused  by  the  commissionerB  of  accounts 
of  taking  priae-goods  out  of  an  East  India 
ehip :  he  stood  up  to  justify  himself  from  the 
articles,  and  was  su^ended.    Precedents  of 
comnutment  were  searohed*    Mompesson  nut 
away,  &c.  Bennet  was  not  conmntted,  dee. 
ftimkardwas  accused  ibr  causing  the  duke'i 
shi]^  to  strike  sail,  when  the  6eet  Was  in  par- 
suit  of  the  Dutch.     He  did  not  attend  tlie 
House,  and  wasezpeiled,  and  artides  were  ex-* 
hiMted  against  him.    As  for  the  state  of  com* 
mitment  m  general,  I  Add  precedents  andeatly 
of  commitment  for  crimes  ^  much  less  natnrei 
as,  for  q»eakingacaadaloosly  of  acts  possedi 
19  kmg  James :  Mr.  Bbepherd  said,  •*  That 
the  bill  for  the  betteft-  keepmg  the  Lord's  day 
was  rather  like  a  gin  against  the  aaaists,  tha» 
Mpmst  die  Puritans."  Whether  he  had  an  in- 
cBnation  to  foroor  popery,  I  know  not.    He 
did  notexpkin,  in  his  place,  to  give  satuAotiofi 
to  the  House,  and  was  expdleo.    SirBdmund 
Sawyer  was  the  kmg's  servant:  he  exaeled 
donUe  to  die  book  of  rates.    Herrey  aad 
Baweo,  ftnners  of  the  customs^  were  con« 
maiidod  tp  conn  to  Whitehall  to  disooarse  dM 
matter.  By  thedidw  of  Baidringham's  fofoar» 
Sawyer  oame  to  the  Hoose^  andtfaeta  were  Vtt 
ffonMntonnon  it    flhddoa  was  axpalM  dba 
House,  and  was  made  not  cqaUo  to  oevra  fia 
uailiaaMnt    Dr.  Purry,  hi  tpwea  BKnMh^ 
«o.  For  a  hundred  yean  last  past,  ptmtwdsti 
too  cisair  of  csmndtiBeBt  of  persons  impeotML 
Upon  the  whtle  matter^  I  move,  "iW  ye« 
wiB  cmnodtlfr.  fltraioartotheseneiait.^ 

mrJdmfk  IVodMM.  I  did  attoad  the  osHi^ 
mitteoMt  you  ordered  to  search  for  pree»* 
dnta :  the  nMittsr  has  been  opened  by  Her** 
■era  )  aita  ■■  mvibio oi^vaBs  n  mora  laay^ 
iad  to  £lva  laooane  to  the  paper  hi  aqrhaad 
to  Up  my  meniory.  Hie  18lh 
tkr  Bdeeni  CMht  ndi  tfeiinMB  te 
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the  BMoopoly  of  Hcftwiny  iiiDs  tnd  de- 
3ce.  He  ^anfesMd  nis  erime  at  the 
cmnmnitlPf^  awl  befoie  the  Uoaae ;  and  the 
neact  day,  npoo  the  report,  the  House  re- 
nired  to  go  a|»  to  ^le  Lords  to  impeach  him : 
then,  and  sol  tii  then,  he  was  odmoiitled.  He 
iwaftawd  tlie  crime  he  was  charged  with,  aod 
fir  far  of  flight  he  was  eommitled*  SHr 
fidwanl  Coke  dSlvered  it  as  the  opinion  of  the 
^  That,  unless  some  persons  woaki 
for  faia  lorthooniBg,  he  should  be 
hf  the  seoeafkt"  .Aftor  this  vote  for 
his  eooHiubaBeBt,  the  Covmsons  addressed  the 
Lordsi  and  hoth  the  long,  to  issue  out  a  pro- 
to  take  him,  heing  fled.  Sir  John 
!aae  was  much  the  same,  for  ezor- 
in  a  court  of  judicature.  Sir  Edwud 
made  the  rmrt,  ^^That  he  had 
ly  bribes,  and  nad  coqimitted  extor- 
in  ius  office."  Bennet  was  not  in  the 
Ifflusf  ;  he  was  side,  and  waa  heard  bv  his 
eomMl  «t  the  committee^  and  the  House 
WDald  not  sul^  them  to  be  judged,,  till  they 
henid  in  thenr  places.  Bennet  continued 
coEcnse  of  siekiKss,  and  his  counsd  bebg 
^  Whether  he  would  confess*  or  deny, 
Ihe  cl^«K<^"  they  said  «'  Neither."  Where- 
open  the  House  eame  to  dusrettohHiimy  ^^Thai 
BeuMt  is  flwdt^  }"  and  so  he  was  ordered 
iale  sale  cuatod^  oC  Ihe  shenfia,  &e.  to  be 
eommirtyd  to  the  Tower  of  Umdon.  Theother 
sreeedents  reported  are  foreign  to  this  ease  be* 
fcieyoa.  ^^ereoonui^ 
woe^  of  the  thing,  ud  suspiGion  of  flight. 
Benaniwaooidy  suspension  of  te  House,  and 
Brmkard,  Unr  his  flight,  was  expelled,  and  an 
iaapeachmesrt  Toted  agatnst  him;  hut  nothing 
s^esiiMfnint,  4a  for  (Sbepheid's  caae,  37 
VUtMdSk^  1  know  ndit  niMre  Harbord  finds 
%l  ills  QOliii  aaykawaMd  of thattime.  Aa  for- 
Hal^  eaBe»  no  deidit  hat  this  House  has 
■ewr  of  jiidfiiBf  their  ova  raembsm^  it  was 
vrabook  ■jfjiiiif.liag  upo^  the  prooeedinflBof 
this  House,  and  so  judged,  <'  upon  the  Efouse 
iMC"  Yon  are  upon  prosecuting  S^monr 
V^lfae  Losds  House,  ana  so  I  suppose  your 
esmnilHMalofhiniisinorder  to  ms  custody, 
Vthis  pfmishment  In  cases olinfonnation, 
yimhave  net  expelled  a  member  without  wit- 
Bsssse  being  iieard;  It  has  beea  mored, 
^Hiatlfr.  Sepsonr  mi^t  be  secured."  I 
asfisal  to  you  whether  an  iinpeaehment  be  not 
tfestsesent  duuree?  it  has  alwave  beeut  that 
oftbeliMise  are  firee  from  arrsBis, 
oMocCfolony,  treason^  or^  breach  ot 
Hafe  JFOH  a  mind  to  think  flt  that 
he  committed  for  an  accusatjen  that 
r-Hflll  doeabaUr  For  liberty i>f  a 
amtf syrson  ia»  aa  oasmtiid  liere,  as  liberty  of 
%wchi  Iftfisn»  6*9  time  ^  was  an  unforM« 
Mia^MK^  I  wish  oora  more  fortunate)  the 
4A^OTYorii<  then:  aiming  aithe  crown,  no 
stsod.  ao  nmclt  in  hia  way  as  Thinpe^ 
ef^oC3oHimoi%  wlm  upon  an  esm^ 

^___  This  parfiament  did  whi^ 

IkqieiMrid  fyt  l|w  fie«s»  of  X^anoasltr>  aoi 


from  thence  came  the  ci?ii  wais,  and  so  mueh 
blood ;  but  the  same  parliament  could  aoFcr 
extirnate  the  House  or  York  till  theyjgarUe^ 
it.  If  once  you  pass  a  resolution,  *'  TktA  an 
information  upon  a  bare  ayerment  must  be  ne« 
cessariiy  followed  with  commitment,''  I  would 
know,  whether  you  garble  not  the  House  ?  But 
consider  the  oonse<}uence ;  no  man's  innocenoa 
can  saye  bim,  if  his  testimony  is  not  heaid  till 
his  trial.  I  would  know,  whether  the  gentle- 
men, who  would  commit  Seymour,  tfamk  ho 
cannot  ficd  security  for  hb  appearance  ?  There 
is  no  likelihood  that  Seymour  should  shun  hia 
trial.  I  move,  <'  That  he  may  not  be  cfxn- 
mitted." 

Air.  Harbord.  The  chairman  -was  directed 
to  report  what  he  did,  and  no  more,  and  tho 
committee^  if  there  be  occasion,  will  justify  it# 
I  did  not  dte  Hall's  case,  but  the  journals  weiw 
brought  to  us,  and  none  beyond  1640 ;.  somo 
fow  notes  the  committee  were  forced  to  um^ 
and  those  were  brought  by  Mr.  Petty>  whicb 
we  took  to  be  authentic.  If  we  had  made  nor 
search  but  in  the  Journals,  they  were  so  im- 
perfect,  that  we  should  hare  had  no  prece- 
dents at  afl.  IVedenham  told  yon  of  the 
Speaker,  Thorpe,  arrested  in  Hen.  e'stune^ 
4Scc.  I  wTnild  preserve  the  prrnlege  of  your, 
members,  but  i  remember  about  ten  years  ago, 
there  was  a  design  to  turn  out  dght  or  ten 
members  who  Totod  Sffainst  the  Court.  I  hud 
my  hand  to  the  wodc,  and  to  prevent  it,  I 
searched  the  ondawry-office,  and  found  56 
members  outlawed,  and  Mr.  Seymour  sat  many 
years  in  the  chair  outlawed.  I  pulled  that 
out  of  my  pocket,  and  saved  Aose  eight  or  ten, 
by  it  that  were  designed  to  be  turned  out.  I 
uiow  not  wheflier  Seymour  wiff  ran  away.  I* 
have  told  you,  that  my  opinion  is,  to  secure 
him;  do  as  you  please. 

Sir  William  PuUeney.  I  observe  that,  vpM 
commitmentB,  Sec.  the  person  accused  wa^ 
either  committed  upon  confession  of  the  factp 
or  flight.    But  it  is  moved,  <<  That  witnessea 
be  produced  i^ainst  Seymour."    But  if  ho. 
should  know  bmre-hand  what  they  can'  say 
against  him»  they  may  be  esmmled,  orme* 
noced  out  of  thei^  evidence.    But- when  yoie 
have  given  yeiv  judgment  that  you  wH  m- 
peach  a  man,  thm  is  oo  pieoadant.to.hafomril 
tha^  wken  a  iudgment  of  impeachmenl  has 
been  found  aoa  carried  up^  to  ttie  Lofds,  dkt^ 
you  should  say,  your  member  is  not  iAeMla^gp^ 
It  does  tantamount  prore  a  vindication.  When 
the  Commons  came  to  the  Lords  House  with 
the^  impeachments  of  Beooet  and  Mompaaaon* 
th^  had  impriaooed  thgam ;  Und  to  .prodoott 
prom  befeve  tbiMt  -Jimm  moy  be  dangerouay  an^ 
^jf  very  iU  conseipisiioe, 
.  Sir  Ctfrit.  Mu$frmoet  There  is  aonatJdoab 
ofdiflhrenoebeliiuEtMonpaaMB*AaoaBHM 

case  and  Aatc  of  yoor  -member^    To* , 

your  privileges,  it  is  the  best  way  togDcby 

cient  preoedBnts:  Mumnessoii'awitnOSKs-vi 

heard  at  the  committee  before  he-was  charged. 
There  is  a  great  deal  of  diifoNUce  betwtact  a 
bareawertion  agsMta.aiaB,«nd     * 


; 
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tt«  adsttred  of  evidence.  One  reason  why 
BfoBipessmi  was  secured,  was,  becaose  nobody 
woiila  answer  tor  his  forth-cominff.  If  his 
commitment  was  a  puniilhment,  yet  ir8eymour 
was  charged  in  Westminster-Hall,  as  the  first 
and  second  articles  are,  they  would  take  se- 
curity for  his  appearance.  Why  willyou  then 
confine  him  ?  And  it  may  be  the  Lords  will 
set  him  at  liberty.  You  will  punish  that  judge^ 
I  beliiere,  that  will  not  bail  a  person  that  is 
bailable  by  law.  Seymonr  may  be  forth- 
eomiBg  upon  security  for  his  appearance,  and 
therefore  l  would  not  commit  him. 

Mr.  Garroway.  Methinks  you  arc  irregfular, 
and  a  little  aforehand  with  it.  Yoa  most  vote, 
<*  Thai  the  Articles  must  ^  to  tne  Lords ;" 
else  Seymour  will  stand  committed,  aM  nothing* 
will  appear  a^inst  him.  Sir  John  Bennet 
was  bailed  by  the  sheriff  of  London  ;  and  if 
80,  Seymour  may  be  bailed  to  be  forth-coming, 
and  there  is  no  danger  of  his  escape,  in  this 
case  of  misdemeanor  ;  therefore  put  the  ques- 
tion first  for  ingrossing  his  Articles. 

Sir  William  Poulteney  reports  from  the 
Oonunittee  appointed  to  put  the  Articles  against 
Mr.  Seymour  into  the  form  of  an  impeachment, 
That  the  said  Committee  had  agreed  upon  a 
form :  which  he  read  in  his  filaoe  $  and  ailer- 
^ards,  delivered  the  same  in  at  the  clerk's 
table :  where  the  same  being  twice  read,  was, 
upon  the  question,  agreed  to. 

Ordered,  «'  That  the  said  Articles^  soagreed 
iqKNi,  be  ingrossed. 

"  Oi*dered,  "  That  Mr.  Seymour  be  taken 
into  custody  of  the  Serjeant  at  Arms  attending 
Ihis  House,  for  securing  his ^forthcominfip,  to 
unswer  to  the  Impeachment  of  this  House 
against  him,  until  he  shall  have  given  sufiicaent 
aecurity  to  tlus  House,  to  answer  to  the  said 
impeachment. 

Ordered,  *<  That  the  Serjeant  at  Arms  at- 
tending this  House,  be  impowered  to  receive 
tsecurity  for  the  forth-coming  of  the  said  Mr. 
Seymour,  to  answer  to  the  impeachinent  of 
this  House." 

•  Then  sir  William  Portman,  Mr.  Ash,  and 
fltiiers^proflered  their  security,  &c. 

Sir  Thonua  Lte.  It  is  not  an  ordinary  case 
fiir.  a  member  accused  to  have  so  many  ac- 
quaintance to  profler  security  for  him.  You 
know  therefore  that  yon  have  made  an  ofier  to 
ioipowcr  the  Serjeant  to  take  his  security.* 

House  of  Lords^  Deccmb^  21,  1680. 

.  A  Messase  was  brought  from  the  House  of 
Commons,  by  sn-  Gilbert  Gerrard,  knight,  and 
others ;  who  dSd,  in  the  name  of  the  Commons 
assembled  in  parliament,  and  in  the  name  of  all 
Idbe  Commons  of  England,  impeach  Edward 
fleynHmr,  esq.  finr  several  lugh  Crimes  and  Mis- 
demeanors.and  Ofeices;  and  was  commanded 
to  exhibit  Articles  against  him  for  the  said  high 
Gcimes  aad  Misdemeanors.    The  House  oom- 


*  See  the  Case  of  Warrai 
U89>iotti0 
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manded  the  said  Articles  to  be  read.     (See  p. 

The  House  being  acquainted,  <*That  Ed-> 
ward  Seymour,  esq.  was  attending  at  the  door, 
to  receive  th^r- lordships'  pleasure  ;'*-  he  waa 
called  in  ;  and  being  brou^t  to  the  bar,  and 
kneehng,  the  Lord  Chancellor  told  him,  "  Thai 
there  are  Articles  of  Impeachment,  for  high 
Crimes  and  Misdemeanors,  brought  fifom  m 
House  of  Commons  agpunst  him,  which  he 
should  hear  read.'*  Which  bang  read;  he  de-> 
sired  he  might  hare  a  copy  of  the  Articles,  and 
a  short  time  given  him  to  put  in  his  Answer 
thereunto  ;  wnich  he  is  ready  to  do. 

Ordered,  by  the  Lords  spiritual  and  tempo- 
ral in  parliament  assemUed,  Thut  Edward  Sey- 
mour, esq.  may  have  a  copy  of  the  Articles  v/f' 
Impeachment  brought  up  by  the  House  of 
Commons  against  him. 

December  123. 

This  day  being  ap[>ointed  for  Edward  Sey- 
mour, esq.  to  put  in  his  Answer  to  the  Artide« 
of  Impeachment  brought  from  ihe  House  of 
Commons  against  him;  he  was  cdled  fi)r.  And 
being  at  the  bar,  the  Lord  Chancellor  asked 
him.  If  his  Answer  was  ready  P  He  acknow- 
ledged it  to  be  a  high  and  great  fiivour  to  him 
irom  this  most  honourable  House,  that  he  was 
commanded  to  answer  so  soon  as  thb  day.  He 
said,  His  Answer  was  short,  plain,  and  tme  ; 
and  so  delivered  in  his  Answer,  which  was  read 
while  he  was  at  the  bar,  as  followeth  * 

*<  The  Akswer  of  the  rkrht  honourable  Edward 
Seymour,  esq.  to  the  Articles  of  Impeach^ 
ment  exhibited  against  him  by  the  C<»a- 
mens  assembled  in  Parliament. 

<'  The  said  Edward  Seymour,  saving  to  him- 
self all  advantage  of  exception  to  the  inccrtakity 
and  insuflkiency  ef  die  said  Impeacfament,  aad 
all  benefit  whicn  by  the  laws  or  statutes  of  this 
kingdom  he  may  have  for  his  defence  against 
the  matters  therem  charged^  humbly  answefeth 
andsaith, 

<«  To  the  first  Article :  That  this  Respondent, 
being  Treasurer  of  the  Navy,  did  receive  of  thtt 
monies  raised  by  the  act  of  parKament  men- 
tioned in  the  said  first  Article,  for  building  SO 
ships,  the  sum  of  498,8412.  U.  lOd  ana  no 
more ;  all  which  this  Respondent  did  apply  to 
the  uses  mentioned  in  the  said  act,  as  by  this 
Respondent's  accounts,  ready  to  be  produced  to 
this  honourable  House,  doth  more  at  large  ap- 
pear. And  this  Respondent  saith,  he  md  not 
fend  90,000i.  or  any  other  smn,  pared  of  the 
monies  raised  by  the  said  act,  to  any  peiaott 
whatsoever. 

*<  To  the  second  Article :  This  Respondent 
saith.  That  he  had  40,000/.  parcel  of  ttie  mo- 
nies raised  by  the  act  mentioned  in  die  second 
Article,  in  his  hands,  at  the  time  of  the  treaty 
between  the  commissioners  of  the  navy,  and* 
the  Eastland  merchants,  mentioned  in  m  se- 
cond Article.  But  this  Respondent  denieth- 
that  he  ever  promised  the  said  merchants  tavay 
them  the  said  40,000/.  or  any  put  of  it    And 

4t 
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fkaMBaffODdeatfwfhier  stilii.  That,  before  the 
ntfl/EasCiaiid.  mercfaaats  $d  bring  this  Re- 
■pgftdenl  aaj  bilii  dgned  br  (be  commisstdnen 
•TtheBttvj  to-be  paid,  this  Respoiuieiit  had 

e  the  and  40,0007.  by  virtue  of  seyeral  or- 
aaaigted  upon  biniy  to  be  paid  for  the  Hsea, 
aad  aooordiog  to  the  dire<3dQns  afi  the  said  act 
^  To  the  third  Article :  Thb  R^ndent 
jaithy  That  he  was  Speaker  of  the  House  of 
Commaos  before  be  was  Treasurer  of  the  Navy ; 
and  that,  to  sup^it  the  dignity  of  the  place  of 
fijpeaJfier,  his  jiui;e8ty  was  graciously  pleased  to 
jpant  onto  this  R^poodeat  the  yearly  salary 
cf  3,0Q0^. ;  which,  to  avoid  the  charges  and 
troabfe  of  die  Exchequer,  was  paid  out  of  the 
moiies  directed  far  secret  service ;  which  this 
Bespoude&t  doth  acknowled|p  was  paid,  as  well 
doriiig  the  times  of  prorogations,  as  during  the 
iBoes  of  sessions. 

"  To  the  ibnrth  Artide :  This  Respond^t 
Jaid^  Hiat  the  matters  therein  charged  are  so 
jjeacral  and  mMsertain,  that  this  Respondent  can 
make  no  particular  answer  to  the  same :  but 
aore  he  ia,  that  he  did  not  act  alone  in  any  thing 
$»  a  oommiasioner  of  the  prisses,  ^ut  jointly 
iridi  others,  acocMrding  to  his  commission ;  and 
did  never  oommit  any  such  fraud  and  deceit^  as 
ia  the  said  Article  mentioned, 

•«  All  whieh  he  himibly  offen  to  the  ^onsider- 
of  this  honofBraUe  House. 

*'  EOWAIU)  SBTHOUIt." 

l!he  Lord  Chancellor  asked  him,  <<  If  this 
die  Answer  he  would  abide  by?"  He  said, 
ras  ;'  and  withdrew^ 

OiAerad,  That  a  copy  of  this  Aaavrer  be  sent 
'la  the  Heoae  of  Commoiis. 

January  3, 1681. 

praa  pcesented  to  the  House,  ftom 
Seymour,  esq.  $  which  waa  read,  as 


«Ji 


^%  das  righilMMioiirable  the  Lords  spiritual 
and  tempotal  io  Parliament  assembled: 
The  bomble  Petition  of  Edward  Seymour, 


■<  Sbewcth  ;«  That  whereas,  for  some  time, 
he  hath  bun  onder  the  weight  of  an  Impeach- 
awatfrom  4he  House  of  Commons,  of  several 
high  comes  and  miidemeaaorB,  to  which  he 
bath  given  an  Answer  to  your  lordships ;  and 
siace  pe  is  in  no  manner  ffuillr  of  the  Articles 
Is  -ehafged  with,  that  ms  truth  and  in- 
jnaj-N.^y  lAmiAstad,  ha  hwoUy 


desires,  your  lordships  will  be  (ileased  to  ap- 
{loint  some  speedv  time,  for  his  trial  and.to.af- 
si^  him  counsd  learhed  in  the  law,  to  assist 
bucn  in  his  defence.  And  your  Petitioner  (as  in 
duty  .bound)  shall  ever  pray,  &c. 

"  Edw.  Seymour.'* 

Mr.  Seymour  hemf  caDed  in  ;  he  was  asked, 
"  What  counsel  he  did  desire?"  And  he  namM 
Mr.  Poliexfent  IVIr.  Keck,  and  Mr.  Tbursby. 

A  Messa^  was  sent  to  the  House  of  C!om- 
mons,  by  sir  Miles  Fleetwood  and  sir  Adam 
Oateley:  To  acquaint  them,  that  the  Lords 
have  reoeixed  a  Petition  from  Mr*  Seymour, 
wherein  he  desires  a  day  may  be  appointed  for 
his  speedy  Trial ;  that  their  lordships,  finding 
no  issue  joined  Ir^  replication  of  the  House  pf 
Commons,  think  fit  to  give  them  notice  hereof. 

Ordered,  That  Mr.  Pollexteo,  Mr.  Keck^ 
and  Mr.  Thursby,  be,  and  are  hereby,  at  tha 
desire  of  Edward  Seymour,  esq.  assigned  to  be 
of  counsel  for  him,  in  order  to  his  defence  upgn 
his  trial,  Upon  the  Impeachment  of  the  Hou^ 
of  Commons,  whereby  he  is  charged  with  high 
crimes,  misdemeanors,  and  offences. 

House  of  Commons,  Jumuaiy  3, 168L 

The  Answer  of  Edward  Seymour,  es(|.  to  die 
Articles  of  Impeachment  exhibited  against  hint 
by  the  Commons,  assembled  in  parliament,  waa 
read. 

Ordered,  That  a  Com^ttee  be  appointed  to 
prepare  Evidence  ac^ainst  Mn  Seymour,  aqd 
manage  the  same  at  nis  Trial.  They  are  to  sit 
de  die  in  diem  :  And  are  impowered  to  send  for 
persons,  papers,  and  records. 

House  of  Lords,  Janua/ry  8,  IdSl* 

Ordered,  That.Saturday  the  15th  day  of  tl^is 
instant  January  is  hereby  appointed  for  the 
Trial  of  Edward  Seymour,  eso.  upon  the  Arm- 
eies brought  up  against  him  by  the  House  of 
Commons,  wherieby  he  stands  charged  with 
several  high  crimes  and  misdemeanors. 

A  Message  was  sent  to  the  House  of  Com<* 
mens,  by  sir  John  Coel  and  sir  Timothy  Bald>« 
win :  Ix)  let  them  know,  that  this  House  hava 
appiointed  the  15th  day  of  this  instant  January, 
for  the  Trial  of  Edward  Seymour,  esq.  upon  the 
Articles  brought  up  against  him  by  the  House 
of  Commons  this  day  sevennigfat ;  and  that  tha 
Commons  may  reply,  if  they  thipk  fit 

Two  da3rs  after  this  the  parliament  was  pro- 
rogued by  his  majesty  to  tha  90th  of  Jamury, 
aad  joon  afWr  wns  dtssolv^ 


fOU  TIII^ 
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fi75.  Proceedings  against  Lord  Chfef  Justice  Scroogs  .before  the 
Privy  Council;  and  against  the  said  Lord  Chief  Justice  and 
other  Judges  in  Parliament.*  32  Charles  II.   a.  d.  1680. 

'     IhlbCBEDINOS  BEFORE  THE  PRIVT  COVNCIE. 

Articles  of  High  Misdemeanors,  humbly  of- 
fered and  presented  to  tlie  consideration  of 
his  most  sacred  Majesty,  and  his  most 
honoorable  Pnvy  Conneil,  against  Sir 
William  Scrooos,  Lord  Chief  Jastice  of 
the  Ring^is  Bench;  exhibited  by  Dr. 
Oates,  and  Capt.  Bedlow,  31  Car.  2. 

I.  That  the  said  Lord  Chief  Justice,  con- 
trary to  his  oath,  the  duty  of  his  place,  in  con- 


*  Roger  North,  whose  representations,  how- 
•Yer,  are  always  to  be  received  with  caution, 
has  interwoven  his  character  of  Scroggs,  Jones 
and  Weston  into  the  account  which  he  gives 
4^  these  proceedings  against  them : 

'^'Mr.  Justice  Jones  was  a  very  reverend  and 
teamed  judge,  a  gentleman,  and  impartial ; 
hut,.  Bemg  of  Welui  extraction,  was  apt  to 
warm,  and,  wlien  much  offended,  often 
•hewed  his  heats  in  a  rubor  of  his  countenance, 
set  off  by  his  grey  hairs,  but  appeared  in  no  other 
disorder ;  (hr  he  refVained  himself  in  due  bounds 
and  temper,  and  seldom  or  never  broke  the  laws 
of  his  gravity^  Hiereare,  in  the  Report  of 
the  committee,  certain  relations  tending  to  ac- 
cuse divers  of  the  judges  ;  and  we  know  how 
such  matters  came  ready  cooked  atid  dressed 
up  by  party  men  to  serve  turns,  and  are  pre- 
sented, with  the  worst  sides  Ibrwards,  to  an  as- 
«iembiy  then  willing  to  take  every  thing  in  the 
worst  sense,  and  who,  fi*om  superficial  colorus, 
conclude  deep  in  substances ;  which  matters, 
passing  without  hearing,  but  of  one  side  on)^, 
are  not  much  to  be  regarded.  Of  this  sort  was 
a  story  from  Taunton  Dean  of  the  punishment 
of  one  Dare,  the  very  person  that  affironted  the 
;  king  with  a  petition,  as  I  touched  before.  [A  peti- 
tion from  TauntonDean  was  brought  up  by  frman 
whose  simame ^a  Dare:  He,  witli  his  fellows 
waited  upon  the  stairs  of  the  House  of  Lords, 
auo,  as  the  king  came  down,  put  the  roll  into  his 
hand  ;  the  king  asked.  How  he  dared  do  that  ? 
Sir,  said  he,  my  name  is  Dare.  But  he  had 
better  been  asleep  elsewhere ;  for  he  was  af- 
terwards cauffht  speaking  seditious  words^  and 
was  punished  by  the  jucfge  of  Assize  ;  Rod 
the  judge,  who  was  then  Mr.  Justice  Jones, 
being  pressed  to  intercede  to  the  king  for  him, 
answered.  He  knew  no  favour  he  doerved  ; 
which  was  aiWwards  put  among  the  sins  of 
Ifee  judges,  p.  543.]  This  judge,  it  seems,  upon 
a  Icj^  conviction  for  seditious  words  spoken, 
inflicted  such  punishment  as  he  thought  the 
erime  deserved  ;  and,  being  pressed  to  inter- 
cede with  the  king  for  his  m^esty's  favour 
to  him,  answered  he  knew  no  favour  he  deserv- 
ed. There  was  one  of  the  sins  of  that  iudge. 
There  was  nothing  more  in  partiiwlar ;  but  ne 
takcB  ID,  with  th€  other  judges  of  the 
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tempt  of  the  king,  liis  crown  and  dignity,  did 
set  at  liberty  several  persons  accused  upon  oath 
before  him  of  High  Treason,  without  their  be- 
ing ever  tried,  or  otherwise  aoqiutted;  ag 
namely,  the  lord  Brudenell,  Sec. 

n.  That  at  the  Trial  of  sir  George  Wakemaa 
and  others,  [See  vol.  7,  p.  589,  of  this  Col- 
lection], at  the  Re^ons-house  in  the  Old 
Bailey,  for  High  Treason,  the  said  Lord  Chief 
Justice  (according  to  the  dimity  of  his  placed 
managing  the  said  trial,   did   brow-beat  and 

Ring's  Bench,  for  two  or  three  matters  thai 
paswd  there  while  he  sat  as  judge  in  that 
court.  One  was  the  refusing  to  preseot  to  tbft 
king  a  petition  of  the  Grand  Jury  of  Middlesex 
about  sitting  of  the  parimnent.  If  that  was  a 
crime,  it  was  a  very  slight  one ;  nor  do  I  think 
any  man  of  hiw  will  say  that  the  judges  are 
bound  to  carry  all  the  crudities  of  jury- men  to 
the  king,  but  are  to  use  then*  discretion.  Their 
address,  of  that  sort,  is  no  part  of  their  office  ; 
nor  do  they,  in  any  respect,  rqireaent  the 
county ;  they  are  taken '  de  Corpore  Conai* 
'  tatus,'  and  not  pro,  nor  have  any  authority  to 
bind  the  country  in  any  thing  ;  but^  as  tq  all 
matters,  out  of  the  crown  law,  they  are  as 
single  persons  and  not  a  iury,  nor  is  any  magis- 
trate, or  other  person,  bound  to  go  on  tEdr 
errand.  Another  great  m  oi  that  court  waa 
the  discharging  the  Grand  Jury  three  days  be- 
fore the  end  of  the  term,  while  they  bad 
divers  bills  before  them  to  present;  amoii|f 
which  was  an  indictment  of  recusancy  against 
the  king's  brother  the  Duke  oi  York.  This 
discharge,  they  said,  was  predpitofu  and  un- 
usual, and  done  <m  purpose  to  stop  that  indict* 
ment,  whic^  was  an  obeiructiofi  of^tbe  jnstioeef 
the  nation.  The  jury  here,  it  seems,  were  not 
ignoramus*  though  iW>m  the  same  shop  we 
shall  soon  hear  of  a  total  obstruction  of  justice, 
and  no  crime  at  all  to  be  found.  But  now,  U> 
ezamme  this  affair  of  thejudges,  first  it  is  ab- 
'  sohitely  in  the  judges  discretion  when  to  de- 
termine a  session,  and  when  to  detain  or  dis- 
charge Grand  Juries;  and  *  de  officio  jndids 
*.  noh  datur  exCeptio.'  ~  But  what  did  it  hinder  f 
an  Indictment,  that  is.  the  cause  of  the  crown,  i 
and  who  dse  is  concerned  in  it  ?  But  for  what 
end  T  Not  for  any  real  effect,  for  such  a  hill 
may  be  ^os  Prat,  or  pardoned  the  next  mo- 
ment What  then  ?  To  be  R  public  affiront  to 
the  king  and  his  brother  ;  and  thatif  the  Idng^ 
had  8to|^>ed  such  an  Indictment,  they  might 
have  it  to  say,  in  order  to  rebellion,  that  there 
was  no  justice  to  be  had  against  papists,  and  so 
th^  must  right  themselves.  Now  was  it  not  a 
very  careful  provision  of  the  court,  by  using  a 
discretion  the  law  undoubtedly  entrusts  them 
with,  to  stop  such  an  inoonvenienoe,  and  so  se 
as  it  weatoiffnleatly  and  Without  noise?    BUI 
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cmii  Dr.  Titof  Gate  and  Mr.  WmUun  B«dlow, 
two  of  the  principal  witQeaaes  for  the  king  in 

frdioo  are  the  only  nuislera  of  diaeretion,  and 
will  not  allow  the  liberty  of  any  to  their  su- 


*'  The  next  matter,  which -waa  highly  aggra- 
-vtcd  agaim^  the  iodgte  of  the  King's  Bench, 
as  such  an  illegal  invasion  of  property  as  had 
not  been  heard  of  since  William  the  Conqueror, 
was  a  role  made  by  that  court,  that  a  certain 
book— Liber  intitutetus.  The  Weekl^r  Paoquet 
•f  Advice  from  Rome,  ^  non  ulterius  imprima- 
f  tor.'    The  case  of  that  book  was  this.    The 
whole  labour  of  the  faction  at  that  tune  was 
bent  to  make  popery  as  odious  and  dreadful  in 
the  miDda  of  the  common  people,  as  was  pos- 
■fafe ;  Ibr  then  the  inference  of  course  was, 
m  tins  you  are  to    expect  from  the  Duke  of 
York,  and  that  the  king  and  the  duke  are  all 
one,  ago,  8ec,    Ujion  this  design    a  weekly 
fibel  came  forth  entitled  as  above,  which,  under 
tiie  maak  of  telling  all  the  extravagant  legends 
of  popery  in  a  bvmbon  style,  continually  re- 
fleobedon  the  ^vemment  of  Uiat  time;  and 
ao  that    collection  went   on  and   was  pub- 
fished  in*  pieces,  which  the  zealous  gathered 
together  most  rdigioiisty,  and  now  would  ex- 
cfaaiye    lor    any  softer  sort  of    paper ;    for 
notfaug^     grows    so    insipid,    as    old    state 
BkIs.    Hie  printer  I  thmk  was  one  Lang- 
fey    Curtis,     or    one    Janeway,    and    had 
been  informed  against,  and,  Ithink,  convict  and 
pniusfaed  for  some  of  them.     But  it  was  an 
aboae  not  easily  corrected ;    for,  the  outward 
pretence  being  against  popery,  to  be  accused 
ibr  that,  was  to  te  accused  for  taking  the  Pro- 
lertaat  aide  against  popery ;  and  every  week 
Ihey  fsrieA  so  that  a  conviction  of  one  did  not 
Otend  to  the  next,  and  no  ordinary  iudicial 
arder  conld  reach  it.    Thus  it  was  very  hard  to 
t  with  this  inoonvenienoe,  which  may  hap- 
at  any  time,  when  popularity  runs  very 
~  against  any  government.     At  length  the 
experiment  of  tnis  rule  was  made,  but,  f  think, 
it  went  no  farther,  nor  was  the  printer  taken 
imibr  anv  contempt  of  it ;  but  it  was  enough  ; 
me  role  itsdf  was  shewed,  and,  as  I  said,  made 
a  great  noise.    I  do  not  remember  much  agi- 
Ittion  aboot  the  reason  upon  which  the  court  of 
Kin(p'a»Bench  took  this  authority  of  making  a 
ptonasmal  order  upon  them ;    but  it  seems 
groonded  on  that  law  which  takes  away  the 
Ster-Clmmber ;  for  it  is  therein  declared,  or 
tihe  jndgias  have  resolved,  that  all  jurisdiction 
whftdi  the '  Star-Ghamber  might  lawfully  ex- 
creiae,  rested  b^  law  in  the  court  of  Bung's 
fiench.     Andjtis  well  known  that  the  Star- 
Chamber  made  provisionary  orders,  as  weU  as 
fanitivedearees, .to  ohviafegreat  offences ;  and 
that  adme,  as  Hides  ^  apoothumous  piece)  al- 
Wwi,  ihoa^  the  ordinals  are  not  extant,  jonay 
be  imnAed  into  the  usage  of  the  common  law ; 
ai|Kaa)i^Lin  matters  of  public  nusances.  With- 
out dodbtlhe  point  was  controvertible ;    for  it 
■vfat  be  Mid  on  the  other  side,  true,  but  then 
m  coiui  mxml  foUow  the  nature  of  their 
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llvitcase;  and  encourage  the  jury  impumelled 
and  sworn  to  try  the  malefactors,  against  the 

proceeding,  viz.  the  King's  Bench  bv  indict- 
ment or  imotmation,  having  no  ground  by  law 
or  precedieBt.to  proceed  for  offences,  extra  to 
the  court,  otherwise.    And  when  a  book  is  con^ 
vict  of  crime,  it  .may  be  part  of  the  judmnent 
'quod  non  ulterius  imprimatur,'  which  will 
bind  the  persop  defendant.    But  how  inept  thia 
method  is  to  stop  such  a  Protean  mischier,  after 
a  little  time,  naay  become  sensible.    But  admit 
it  not  to  be  a  clear  case  on  the  coml-side,  them 
was  ground  enough  for  the  court,  as  they  say 
ia[ood  judges  do,  to  resolve  it  for  their  own  ju- 
risdiction ;  and  errors  in  judgment  of  courts  of 
jusdceare  not  criminal,  but  corrigible  by  su- 
perior authorities.     Therefore,  in  quiet  timai^ 
this  question  had  been  carried  into  the  Houfie 
of  LA>rd8  b^  a  petition  of  the  printer,  if  he  had 
thought  himself  ffrieved ;  ana  then  there  had 
been  a  due  consideration  of  the  law,  and  the 
king's  counsel  had  been  heard  upon  k,  and  the 
determination  authentic,  as  upon  a  writ  of  error  ; 
or  occasion  might  have  been  taken  by  a  short 
clause  in  an  act  of  parliament,  to  have  declared 
the  law  one  way  or  other.    There  should   bo 
always  a  distinction  between  corruption  and  er- 
ror ;  the  latter,  if  Westniinster  Hall  may  ha 
heard  in  the  case,  is  no  crime,  nor  is  it,  with 
any  aggravation,  to  be  actionable  at  law.    Andy 
upon  the  reason  of  these  instances,  it  seems 
that  to  proceed  by  impeachment,  fbr  error  in 
judgment,  as  for  crime,  is  contrary  to  the  po- 
licy of  the  £nglish  constitution ;  m  which  the 
authority  of  courts  of  justice  is  sacr^,  and  the 
exorbitances  of  thein,  when  they  happen,  should 
be  set  right  without  exposing  to  contempt  either 
the  persons  of  judges,  or  me  reverence  due  to 
their  stations,  lest  what  is  got  in  the  shire,  is 
lost  in  the  hundred.     But  it  is  seldom  fouiui 
that,  whenpersoDs  are  fallen  upon  in  an  heat,  as 
upon  the  vindicative  turns  of  parties,  any  deco- 
rum is  observed,  or  due  steps  taken ;  for  they 
will  always  be  too  long-or  too  short.    Thus  far 
concerning  the  King's  Bench,  as  a  court,  and 
its  legal  jurisdiction  ;  which,  in  this  instance 
also  (but  in  nothing  more)  touched  Mr.  Justios 
Jones. 

«*  The  case  of  Mr.  Baron  Weston  was  very 
extraordinary  indeed ;  he  was  a  learned  man, 
not  only  in  tne.  common  law,  wherein  he  had  a 
refined  and  speculative  skill,  but  in  the  civil  and 
imperial  law,  as  also  in  history  and  humanity 
in  general.  But,  being  insupportably  tortured 
wiui  the  gout,  became  of  so  touchy  a  tejnper, 
and  susceptible  of  anger  and  passion,  that  any 
affected  orunreasonable  opposition  to  his  opi- 
nion would  inflame  him  so  as  to  make  him  ap- 
pear as  if  he  were  mad ;  but,  when  treated 
reasonably,  no  man  ever  was  more  a  gentlemaioi^ 
el>liging,  condescensiFe,  and  eommunicative 
thisnhew^.  Thei^fore,  while  ji  praGtis^,..he 
was  observed  always  to  succeed  better  in  at|pu- 
ing  s(4emnly,  than  in  managing  of  evidence  ; 
for  the  adversary  knew  how  to  touch,  his  pas- 
aions,  and  make  them  disorder  hi»>  and  th«n 
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'mM  i^Hnesteff,  by  his  pnliilidj^  speakW  slight. 
'^anfl  abUBirely  against  them  «nd  their  eri. 

lafce  Advantage  Of  it.  Biit,  at  the  bottom,  he 
Was  as  just  as  thedriren  snow,  and,  being  a 
jftctee,  ibr  which  office  he  was  fit,  because  he 
had  neither  fear,  favour  nor  aiTection  besides 
his  jodginent,  he  wotdd  often,  in  his  chai'ges, 
^ine  with' his  learning  and  wit ;  and  a  littie  too 
-much  of  that  bh>nfifhtthis  accusation  over  him. , 
He  was  one  of  a  cTeer  conduct,  and  by  princi- 
-]^,  honest  and  just,  and,  as  we  find  in  the  best 
^  tbat  character,  so  was  he  intrenid,  and  fear- 
ed not  the  face  of  all  human  kmo.  He  made 
no  ceremony  of  fiyin^  in  the  fiice  of  faction 
at  ail  turns,  and,  bemg  one  of  tiliose  they 
call  prerogative  men,  inaccessible  and  unalte- 
nkble,  he  Was  hated  bittterly  by  the  party.  And 
to  do  faim  and  the  rest  of  those,  gentlemen 
Tjflht,  I  nmst  needs  say  that  the  prerogative 
of  the  crown  is  a  doctnne  so  constantly  recom- 
mended in  the  law  books,  that  a  man  cannot  be 
«n  honest  learned  lawyer,  but  must  be  in  the 
|»opular  sense,  a  prer<mtive  roan,  and,  in  every 
««Bse,  a  hater  of  what  they  call  a  republic. 
This  learned  judge  was  so,  steady  in  his  admini- 
litration,  that  no  advantage  could  bo  taken 
a^nst  him  for  what  he  did ;  so  they  watched 
tits  circuit  char^,  to  find  somei'hat  he  might 
MY  to  accuse  him  of.  And  the  only  passage, 
I  find  charged  upon  him,  was  at  Kingston  as- 
■isBes,  where  he  ranted  against  Zuinglius  and 
Calvin,  and  their  disciples,  for  their  fanatical 
restless  spirit.  For  now,  said  he,  they  are 
^MBusing  us  with  fears,  and  nothing  would 
fMTve  them  but  a  parliament*  He  knew  no  re- 
inresentative  of  the  nation  but  the  kii^  (which 
m  an  actual  sense,  is  true,  for,  in  parliament, 
vuch,  as  do  not  choose,  have  no  actual  repre- 
sentative; but,  in  a  legal  sense,  as  to  the  bemg 
iKmnd  all  are  represeirted)  all  power,  says  he, 
eenters  in  him.  pTbat  is  all  coerdve  power )  And 
then  the  judge,  ro  the  towering  of  his  fancy,  says 

*  ifaiih  be  (the  king)  has  wisdom  enough  to 

*  entrust  it  no  more  with  these  men,  who  have 

*  given  us  such  late  examples  of  their  wisdom 
»  and  finthliihiess.'  It  would  be  hard  to  prove 
Ibere  whmn  he  spoke  of,  so  as  to  frame,  out  of 
these  words,  an  accusation ;  hut  it  seems  tiiere 
Was  no  better,  and  so  it  came  before  the  House 
^  -Commons ;  would  any  one  have  tiiought  it  ? 
-  *<  It  is  to  be  noted  that,  duringthis  heat,  as  if 
the  common  law  of  justice  had  been  abroga- 
led,  none  of  these  reverend  men  were  eimer 
called  to  be  heard,  or  had  any  timegiven  them 
to  answer ;  but  the  censure  of  the  Iiouse,  past, 
ftod,  ibr  punishment,  they  were  to  be  impeach- 
<Bd.     The  crime  against  baron  Weston,  was 

*  that  the  worda;  in  his  charge,  were  scandalous 

*  to  the  reformation,  and  tending  to  raise  dis- 
^  oonl,'  &c.  A  new  sort  of  offence.  It  hath  been 
the  usage  of  the  common  law,  to  charge  men 
with  fact  ddoe/^  wt>rd8,  of  a  direct  sense  spo- 
ksn^  Matter  of  aggiravation  newr  makes  an 
•ccnsation  where  the  subject,  of  itself,  doth 
notbeltritl    And  so  careful  is  the  hiw  of  cri- 
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deuce,  and  the  msfepcalmg  and  onutung  iii#* 
lerial  parts  of  their  evidme ;  wheriel]^  the 

he  certain  to  every  mtent,  or  ebe  it  is  told  an^ 
will  be  quashed.  For  whidi  reason,  if  wordi 
may  be  taken  in  anv  harmless  sense,  i;hoii|g1i 
the  same  Words  will  also  bear  a  crimmal  sense^ 
they  shall  be  taken  in  tiie  mildest  sense.  BnC 
however,  was  it  reasonable  to  bring  imdi  4 
charge  as  this  against  an,  otherwise,  unexoc»-» 
tion^le  judge  .^  It  was  much  wondered,aft  th^ 
thne,  that,  in  all  this  noise  about  the  judges, 
none  were  sent  for  to  the  House;  the  caus^ 
Was  thouffht  to  Ite,  that  they  were  stout  men^ 
and  i^ouki  have  justified  ail  they  had  done,  and 
that  was  not  thought  seasOname.  The  baron 
for  his  part,  was  so  far  from  being  concerned 
at  the  teirible  sound  of  an  impeachixteiit,  tfaat^ 
when  the  other  judffeslooked  grave  and  solemoy 
he  was  as  gay  and  delmnair  as  at  a  wedding ;  and 
was  only  sorry  that  he  had  not  an  opportunity 
of  tdking  in  the  House  of  Commons,  and  woura 
have  compounded,  for  a  moderate  pnnishmen^ 
to  have  had  his  full  scope  of  arguing  his  owtt 
case  before  them.  Ann,  as  f)nr  impeachment, 
he  longed  to  be  at  it  with  them,  he  t^ared  not 
where,  or  before  whom,  provided  he  might 
have  his  talk  out.  He  was  prenared  to  set  up 
Mafl^a  Charta^and  to  demand  the  Judichad 
partum,  and  his  lawful  challenges,  and  io  diew 
that  Lex  Terra  was  referred  to  the  court^  and 
not  to  the  country,  and  was  nothing  to  the  pur- 
pose against  his  right  of  trial ;  iuid,upon  that 
law  he  would  have  died  at  a  stake,  and  not  havtt 
quitted  one  iota  of  his  judgment  to  all  the 
world.  It  is  pity  such  a  stout  combatant  lAid 
nothadaclear  stage  and  aftir  enemy;  but, 
as  things  fell  out,  they  wei*e  not  so  hard  pressed. 
"  No  articles  were  everprepared  agamst  any 
of  &ejud^,  except  sir  Wiffiam  Scn^gs,  the 
chief  justice  of  the  King^S;bench,  agwnat 
whom  articles  were  brought  to  the  House,  and 
ordered  to  stand ;  but  I  do  not  fiiid  by  die  print, 
that  any  members  were  appobted  by  the 
House  to  carry  them  up.  He  was  a  man  that 
lay  too  open ;  his  course  of  life  was  seandatone, 
and  his  ifasoourses  violent  and  intemperate.  Hie 
talent  was  wit ;  and  he  was  master  of  ttga- 
city  and  boldness  enough,  for  the  aettiiig^iff  of 
which,  his  person  was  huge,  and  his  visage 
broad.  He  bad  a  fluent  expression,  and  many 
good  turns  of  thought  and  lanffuage.  But  he 
could  not  avoid  eictremities ;  if  he  did  ifl,  it  wee 
extremely  so,  and  if  ^eH,  in  eiiieme  dm.  bi 
the  plot,  he  was  violent  to  insanity ;  -aad  ttau 
recoving  intelligence  of  a  truer  hklei^st  it 
court,  he  was  converted,  and  became,  afl  el 
once,  no  less  violent  the  other  way;  whk^ 
madetheplot-driters  and  witnesses  mte  lum. 
And  Dates  and  Bedloe  did  him  the  honour  in 
prefer  articles  to  the  king  in  eoundl  against  him, 
chaining  various  immorriilies^  and^iere  w«e 
an  hearing,  bat,  they  fathnsr  ef  proof^  he  witt 
justified.  Tlie  occasion  et  nis  converaion,  ea  1 
was  told  by.  the  person  that  edminietered  tiii 
means  to  hnn,  was  this.  Thelord  dnef  jnstioe 
ciiua  moB  (hiie  Windttor  widre  loid  ef 'dM' 


iagcted  wqe%y  ft»  wad  knry  •uwdtlf 4 
<fttoftrt  then  clMuydagakiittE<ito,  Mid  fidly 
fWfad  feylhe  nid^wttnesBes.* 

HI.  IW  the  Mid  Lord  Chief  Justice,  after 
the  trill  ef  the  sud  sir  Geoi^  Wskeman,  a^^d 
i4fBn  finr  High  Treason,  as  afeiesaid,  in  the 
fMier  abne  of  die  said  Dr.  Titos  Dales,  and 
Xr.  WiDiMn  Bedloir,  and  m  tiieir  great  dis- 
fsiagenMnt  speaking.of  tfiem ;  said,  that  be- 


frifj  eovmcil  in  his  coach ;  and,  amone.  other 
diMoorse,  Scro^^  asked  that  lord,  ifSielord 
AaAsbuiy  {who  was  then  lord  President  of  the 
coondl)  had  redly  dint  intbi^  with  the  king 
ashe  seemfBd  to  hare  ?  No,  replied  that  lord,  no 
not*  than  your  footaian  hath  with  you.  This 
sank  into  the  man,  and  quite  alt«fed  die  fer- 
weat,  so  as,  from  that  time,  he  wasa  new  man. 
itWBsw^ftnr  him  that  the  parliament  was 
•e  they  had  pursuea  their  impeaoh- 
:  against  him,  and  what  an  embroil  it  had 
in  pattiament,  is  not  easy  to  ooojccture." 
Bamei'sfilMnt account  iserroneous ;  *'They 
ismeachedScroggKforHigh  Treason,  but  it  was 
Tifliile  Umt  the  matters  ofaiected  to  him  were 
esly  Hisdeiiieanors  ;  so  the  Lords  rejected  the 
wspasehmnit,  which  was  carried  chiefly  by 
the  eaii  cf  Dsiiby's  party  and  in  fitvour  to  him." 
1  Owa  Tunes,  584. 

'  *  Sir  F^rands  Winmngton,  in  his  speech  in 
die  parliament  October  30,  1680,  says,  «  at 
Witf  man's  Trial,  those  penons  who  at  former 
taids  had  been  treated  with  that  respect 
ftat  is  dae  ta  the  Idaff's  evidence,  and  whose 
oedk  and  imitation  bad  stood  clear-widiout 
ttteptioo  in  all  other  trials,  were  now  not  only 
kmr-beaten,  but  their  evidence  presented  to 
fre  jufT  as  doubtful  and  nut  to  be  depended 
m,  and  so  at  all  other  trials  of  papists  from  that 
tint  fui  nurd.  By  which  many  of  die  greatest 
•fciders  were  quitted  and  cleared  as  to  the 
pbt,  and  those  duit  were  broii^t  for  defaming 
fte  bin§^s  evidence,  and  snbMving  witnesses, 
■  ecder  thereto,  very  kindly  treated,  and  dis- 
charged with  easy  sentences,  especially  if  pa- 
fiils ;  but  if  pratestants,  though  only  for 
frinting  or  Tendii^some  unltcens^  book,  were 
nprisoned  and  largely  fined.  But  1  bq^  leave 
Is  paitknlan'qr  in  die  case  of  one  Care,  who 
aas  indicied  lor  printing  a  weekly  intelligence, 
called  '  The  Packet  of  Advice  from  Rome,  or 
*lhe  History  of  Popery.'  Tliis  man  had  a 
'luuck  of  writing  extraordinary  well 
aobiect,  and  that  paper  was  by  most 
._  thought  not  only  very  ingenious,  but 
sBi  very  uaobl  at  tlqs  tmie  for  die  information 
sf  the  pelade,  because  it  laid  open  very  intelli- 
riUy  the  errors  and  cheats  of  diat  church. 
However,  upon  an  information  given  to  the 
^^"^  of  King's-bench  against  this  Care,  this 
made ;  '  Ordinatnm  est,  quod  Liber 
Tlie  Weekly  Packet,  &c.  non  ul- 
imprimatur,  vel  publioetur  p«r  aliqoiam 
quamcnnqne.  Per  Cur.'  I  mipk 
to  little  less  than  a  total  prohibition  of 
any  tfa^g  against  popery.^*  4  Cobb. 
11M.       . 
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fine  die  trial  of  sir  G6«g«Wakeinan(tateaim^ 
the  aforesaid  trial)  the  wilnesses  (mftriwng  tha 
albresaid  Dr,  litns  Gates,  and  the  said  Mr. 
William  Bedlow)  were  to  be  b^ieved  ;  but  that 
at  and  afier  the  said  trial,  they  were  not  to  be 
believed  by  hun,  nor  should  not  be  believed  by 
him ;  or  to  that  very  effect. 

IT.  That  die  said  Lord  Chief  Jastice,  by 
reason  of  his  office,  hath  taken  up(m  Imq  the 
power  to  oppress  by  imprisonment,  his  majes- 
ty's loyal  'Buigects ;  namely,  Hennr  Care,  lor 
writing  and  causing  to  be  printed  mvem  single 
sheet  books  in  Englkh,  caUed  The  Packet  of 
Advice  from  Rome ;  for  the  information  and 
discovery  of  the  idolatroiu  errors  and  impietiea 
of  the  Romish  church,  to  his  majesty's  Iqyal 
and  obedient  profeestant  sul^^ects  (in  thisooD« 
juncture  of  tone  very  usetul):  although  the 
said  Lord  Chief  Justioe  neither  did,  nor  could 
alled^  or  charge  the  said  Care  v^lth  any  thing 
contamed  in  the  said  book,  that  was  any  waya 
criminal  or  derogatory  to  his  majesty's  kws, 
crown  or  dignity ;  and  refused  to  toke  very 
good  bail  for  him,  though  offered  ;  and  afler« 
wards  less  bail  taken  for  him  upon  his  Habeaa 
Corpus  in  court ;  but  by  the  said  Lord  Chief 
Justice's  means,  he  ivas  continued  bound  all 
the  term  to  his  good  behaviour ;  and  at  the  end 
thereof  until  the  next  term  ;  although  no  par* 
licular  crime  was,  or  could  be  proved  against 
or  laid  lo  his  chaige. 

V.  That  to  the  great  expression  of  his  ma* 
jesty's  loyal  subjects,  the  said  Lord  Cbief  Jus- 
dee,  contrary  to  law,  and  in  manifest  breach 
of  his  oath,  hath,  vrithout  any  reasonable 
cause,  imKlrisoned  a  feme-covert,  and  divenr 
others  his  miyesty's  said  suljects,  and  refused 
to  take  bail,  though  tendered,  and  the  matter 
bailable,  as  in  the  ease  of  Mrs.  Jane  Curtis^ 
Mr.  Francis  Smith,  See. 

VI.  That  the  Lord  Chief  Justice  is  Tery 
much  addicted  to  swearing  and  cursing  in  hir 
common  discourse ;  and  to  drink  to  excess,  to 
the  great  disparagement  of  die  digni^  and  gnu 
vity  of  his  said  pnce.  He  did  in  his  common 
discourse  at  dinner  at  a  gentleman's  house  of 
quality,  publicly  and  openlr  use  and  utter 
many  oaths  and  curses,  and  there  drank  to 
excess. 

VIL  That  Charles  Price  beb^  accused  upon 
oath,  before  the  said  Lord  C%iet  Jusdce,  to  be 
a  Popish  priest  and  Jesuit,  and  imprisoned  for 
the  same,  and  also  divers  other  persons  accused 
upon  oath  for  High  Treason ;  as  namely,  sir 
Francis  Mannock,  Richard  Vaughan,  esq.  and 
Daniel  Ardiur,  merchant ;  the  said  Lord  Chief 
Justice  set  them  at  large  upon  bail,  vrithout 
consulting  his  majesty's  counsel,  or  bis  wit- 
nesses, and  against  tneir  consent;  divers  of 
which  persons  have  not  since  appeansd,  hut 
have  forfeited  dieir  recognizances,  and  die 
persons  not  to  be  found. 

VIII.  Hiat  die  said  Lord  Chief  Jusdc^  tt 
die  great  discouragement  of  his  majesty's  loyal 
protestant  subjects ;  to  die  manifest  enoouram- 
fnent  of  the  Roman  catholic  subjects  ;  when 
infennatioii iiadi  been  ddfy  andtegaihf  given 
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to  bim  of  the  abode,  or  peraon  of  a  PtoUh 
priest  or  Jeauh,  and  a  warrant  d^ired  mm 
Iiim  tp  take  or  aearch  for  such  priests  or  Je- 
suits, he  hath  in  a  slighting  and  acomful  man- 
ner refused  the  same,  and  bid  the  informer  go 
to  sir  William  VPUler,  who  busied  himself  m 
such  matters  mainly. 

IX.  That  the  trial  of  Knox  and  Lane,  at  the 
bar  of  the  King's-b^icfa  court  fw  their  noisde- 
meanors,  in  endeavouring  to  take  away  the 
credit  of  Dr.  Titvis  Gates,  and  Mr.  William 
BedloW)  two  of  theprincipal  witnesses  for  his 
majesty,  in  the  provmg  of^the  conflroiracy  and 
ooospirators  against  his  majesty's  life  and  go* 
Temment  of  these  kingdoms  or  England,  Scot- 
land, and  Ireland,  the  destruction  of  the  pro- 
testants  an4  protestantreligion,  and  introducing 
and  settling  of  popery  there ;  althou{rii  the  evi- 
dence was  so  full  and  clear  a^nst  mem,  that 
the  jury  found  them  guilty  without  going  from 
the  bar ;  yet  the  said  Lord  Chief  Justice,  in 
fdrther  discouragement  and  disparaging  the 
evidence  of  the  said  Dr.  Titus  Gates,  and  Mr. 
William  Bedlow,  would  not,  nor  did  not  give 
anv  charge  to  the  jury  therem,  but  rose  up 
suddenly,  afler  the  evidence  closed  by  the 
eounad,  and  left  the  said  court  abruptly,  before 
the  said  jury  had  given  in  their  verdict 

X.  That  the  said  Lord  Chief  Justice,  knowing 
tiiat  one  William  Gsbonie  was  in  the  conspihicy 
and  contrivance  with  the  said  Knox  and  Lane, 
in  the  last  article  mentioned,  to  take  away  the 
credit  of  the  said  Dr.  Titus  Gates,  and  Mr. 
William  Bedlow ;  and  knowing  the  said  Dr. 
Titus  Gates,  and  Mr.  William  Bedlow,  to  be 
material  witnesses  for  his  mstjesty,  in  proving  of 
the  conspiracy  and  conspirators,  in  the  said  last 
article  mentioned,  and  had  been  so  against  seve- 
ral of  the  said  conspiartors  that  had  been  tried, 
and  were  to  be  so  against  several  others  of  the 
said  conspirators  that  were  impeached  or  accns- 
ad  for  the  said  High-treason,  and  were  to  be  tried 
tar  the  same ;  anS  knowing  the  said  Wiliam  Gs- 
ll|ome  had  becoi  detected  before  the  Lords  in  par- 
liament assembled,  for  his  said  conspiracy  and 

Sntrivance  with  the  said  Knox  and  Lane  ;  and 
at  upon  his  own  oath,  thereupon  denying  the 
fact  in  their  said  conspiracy  ana  contrivance  to 
be  true :  yet  out  of  his  malice  to  the  said  Dr. 
Titus  Gates,  and  Mr.  William  Bedlow ;  and 
as  much  as  in  him  lay  to  endeavour  the  dis- 
paragement, if  not  the  suppressing  of  the  fbr- 
tber   discovery  of  that  hellish  and  damnable 

Cot ;  the  said  XxNrd  Chief  Justice,  without  the 
lowledge,  consent  <Mr  approbation  of  his  ma- 
jesty, or  any  of  his  learned  counsel  in  the  law, 
or  the  said  Dr.  Titus  Gates,  or  Mr.  William 
Bedlow  ;  did  v^untarily  give  the  said  Gsbome 
liberty  to  make  an  affidavit  before  him  upon 
oath,  of  the  truth  of  the  said  fact,  he  had  be- 
fore, as  aforesaid,  denied  upon  his  oath  ;  with 
intent  that  the  same  might  be  made  use  of 
against  the  said  Dr.  Titus  Gates,  and  Mr.  Wil- 
liam Bedlow,  to  their  disparagement,  and  the 
apparent  prejudice  of  his  maiesty,  against  the 
^aid  conspurators,  in  the  said  High  Treason. 
XL  That  he  the  said  Loxd  Chief  Justice,  to 
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manifest  hiasligbting  opioiaii  of  the  evidenee  of 
the  said  Dr.  Titus  Gates,  and  Mi'.  William 
Bedlow,  in  the  presence  of  his  most  sacred 
muesty  and  the  right  hon.  the  lords  and  others 
of  his  miyesty's  most  honourable  privy  council  | 
dfil  dare  to  say^  that  he  had  thought  that  Dr. 
Titus  Gates,  and  Mr.  William  Bedlow,  alwaya 
had  an  accusation  ready  against  any  body. 

XII.  That  at  the  assize  holden  at  Mba- 
mouth  last,  the  said  Lord  Chief  Justice,  in  tba 
presence  of  several  justices  of  the  peace  for 
the  said  county,  did  say  to  Mr.  WilUam  Bed- 
lo\v,  that  he  did  believe  in  his  conscience,  that 
Bichard  Langfaom,  whom  he  condemned,  died 
vrrongfuUy,  to  the  great  disparagement  of  bia 
majesty's  crown  and  dignity,  the  justice  of  the 
court,  the  jury  and  evidence. 

XIII.  That  the  said  Lord  Chief  Justice^ 
contrary  to  the  dignity  of  his  place,  did  make 
merchandize  of  the  trials  of  certain  priests  to 
be  tried  in  Staffordshire,  and.  took  twenty; 
guineas  in  earnest ;  then  sold  (he  said  trials  to 
other  persons,  refusing  to  return  the  said  tweqtr 

Suineas  to  those  from  whom  he  had  received 
lem.  And  furthermore,  before  the  trial'of  sir 
George  Wakeman ;  he  the  said  Lord  Chief 
Justice  did  bargain  with  two  booksellers  for 
150  guineas,  for  them  to  print  the  trials ;  and 
in  case  they  would  not  lay  down  the  monejr 
before  he  went  into  the  court,  be  would  not  go 
into  the  court,  but  would  go  into  the  country  : 
and  if  the  said  trial  by  reason  of  its  lengthy 
could  not  be  finished  in  one  day,  he  would 
have  100  guineas  more,  or  to  that  very  effect. 

The  ANSWER  of  Sir  WnXIAMSCRGGGS. 
knt.  Lord  Chief  Justice  of  the  Court  of 
Kiog's-Bench,  to  the  Articles  of  Mf.  Titua 
Gates  and  Mr.  WiUiam  Bedlow. 

I.  To  the  first  he  saith,  That  the  k>rd  Bra- 
denell  was  bailed  by  the  Court  of  King's  Bendi 
in  open  Court,  and  aflerwards  by  tne  Court 
discharged;  with  this',  that  Wilham  Bedlow 
did  importune  the  lord  Westmoreland  to  get 
the  said  lord  BrudeneU  discharged,  for  that  ne 
had  nothing  to  say  against  him,  as  he  said  to  the 
lord  Westmoreland.    (See  the  Rules  of  Court.) 

IL  To  the  second,  lie  saith.  That  as  to  bia 
omitting  or  misrepeating  the  evidence  at  sir 
Geoi^  Wakeman^s  Trial,  it  is  a  reflectioa 
upon  the  whole  court  to  suppose  it  true,  and 
that  they  should  let  it  pass.  But  he  saith,  that  .^ 
Mr.  Gates  being  askeu  at  that  trial,  why  he  did 
nof  charce  sir  George  Wakeman  at  the  council 
table  with  a  letter  under  his  own  hand  concern- 
ing the  death  of  the  king  ?  He  answered* 
He  did  not  know  but  that  he  did :  to  which  it 
was  replied.  It  is  plain  he  did  not ;  for  then  the 
council  would  have  committed  him.  To  which 
Mr.  Gates  replied,  that  that  council  would  com- 
mit nobody  for  the  plot ;  which  mi^ht  be  the 
cause  of  the  misdemeanor  of  firowning  in  the 
articles  mentioned. 

III.  To  the  third,  he  saith,  he  doth  not  re* 
member  that  ever  he  expressed  much  concern- 
ing their  credit  before  thebr  trial ;  but  that  there 
wereiome  passages  at  that  trial  which  gav* 


iliiii  peat  cMise  of  doubt  ^  whidi  he  liopes 
bem^tdoy  nithoot  mftldng  it  anartideof 
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a  mere  contract  with  ether  men,  of  which  he 
thinks  himedf  not  bound  to  gtre  'Mr.  Gates  and 
Mr.  Bedlow  any  other  account,  but  that  by  tha 
taking*  of  twenly  guineas  he  lost  forty ;  and  that 
his  backwardness  to  go  into  tlie  court  at  Wake- 
man's  trial,  makes  it  look  as  if  be  had  not  had 
ten  thousand  pounds  to  &Tour  Wakeman  in  big 
tria]. 


lY.  andV.  Totheioarth  and  fifth,  he  saith 
Hist  the  penons  in  the  articles  mentioned,  weve 
iWitniiUea  by  him*  for  publishkiff  several  libel- 
km  and  scanriakNis  papas,  whioi  were  proved 
agiinst  them  upon  oath :  which  commitments, 
cfCD  of  a  Feme-Covert  ako^  notwithstanding' 
Ifr.  Oale»  and  BIr.  Bedlow's  skill,  were  accord- 
in^tolaw:  though  there  is  no  law  for  these 
penonsto  cattmeto  account  for  judicial  acts 
CBoe  vpon  other  men. 

.  VI.  To  the  sixth,  which  is  an  insolent  scan- 
dal, he  referreth  himself  to  the  testimony  of  that 
-    gesdeaiiui  of  quality,  whoever  he  be. 

VII.  To  the  seventh,  he  saith,  that  the  per- 
ansia  this  article  wane  bailed  and  discharged 
bf  tbe  oouEt,  where  the  Attorney -General  was 
Dit  called ;  but  indeed  Mr.  Gates  and  Mr. 
Bedlow's  cxHisent  was  not  asked. 

VIII.  To  the  eiefath,  he  saith,  he  conceives 
himself  not  obliged  to  do  all  the  bosii^ss  that 
jonccs  of  the  peace  may  do ;  and  though  with- 
Mt  an  offence  he  mi^t  have  given  such  an 

as  is  mentioned,  yet  he  did  not,  but  a 
of  his  did. 

IX.  To  the  ninth,  he  saith,  That  when  the 
caaae  was  tried,  he  toMthejury  the  matter  was 
fbin,  and  so  did  the  rest  of  the  court ;  upon 
vbich  he  went  away^  without  any  compli- 
BieBt  to  Mr.  Oates,  to  ti^  causes  in  London. 

X.  To  tbe  tenth,  he  saith.  That  Osbom  made 
floly  two  affidavits  before  him :  the  substance 
af  one  w«s,  that  one  Bowrinff,  a  servant  to  Mr. 
Oites,lMd  said,  that  he  had  heard  Mr.  Gates 
Mft  thai  the  kingdom  of  En^^famd  w<^uld  never 
■Miish,  until  it  became  elective,  and  the  kings 
Afmeo  by  the  pe<^]e.  The  other  affidavit  was 
when  he  was  sent  to  him  by  an  order  of  cpun- 
^  tobe  examined;  wherein  amongst  other 
^isgs  he  siwews,  ^at  though  at  the  trial  of 

and  Lane,  itwss  asked  where  Gsbom 

and  Mr.  Gates's  counsel  answered,  that  he 

fled;    yet  Gsbom  swears,  that  he  at  that 

at  "his  Cher's  house  in  the  country, 


and  that  Bfr.  Gates  knew  it :  that  he  took  bis 
Icsfe  of  him  tbe  day  before  he  went,  and  told 
whither  be  went,  and  saw  a  letter  wrote  by  Mr. 
to  his  father  to  send  for  him.  Notwith- 
^  it  was  carried  at  the  trial,  as  if  he  had 
fled  no  man  knew  whither ;  so  that  the 
afidavii  which  the  article  chargeth  me  for  per- 
nitti^  to  be  made,  was  not  sworn  before  me. 

XI.  He  saith,  it  is  xxwre  to  be  wondered  how 
Mr.  Gates  diould  dare  to  charge  that  as  an  ar- 
ticle of  misdemeaaor,  which  was  said  in  the 
kiay's  presence,  and  yet  repeated  fidse  too. 
^Xn.  Tbmt  at  Monmoutn  assizes  he  did  tell 
Ifr.  BedloWy  that  he  was  more  unsatisfied  about 
Ib^Langfaom's  trial  than  all  the  rest ;  and  the 
n^er,  ibr  that  he  was  credibly  informed  smce 
tbe  irial,  that  Mr.  Lanffhom's  study  was  so  si- 
te^ that  he  that  wa&ed  in  his  chamber  could 
Ml  see  Ifr.  Langhorn  write  in  bis  study :  which 
mMr.  Bedkiw's  evidence. 

X2IL  H«  wtb,  the  taattmr  ooQapIaiaed  of  is 


If  these  Articles  shall  appear  to  your  majesty 
to  be  fiivolous,  or  scandalous,  or  not  true  ;  I~ 
humbly  pray  your  majesty's  just  resentment 
thereon,  m  honour  to  your  courts  and  govern- 
ment. And  that  such  an  unknown  attempt  may 
not  go  unpunished ;  that  the  promoters  may  be 
left  to  be  proceeded  against  according  to  law. 

The  Articles  of  Mr.  Titus  Gates,  and  Mn 
William  Bedk>w,  against  the  Lord  Chief  Justice 
Scrogfifs,  were  h^rd  this  21st  of  January; 
1679,  before  the  KinjBf  and  Council ;  and  upon 
the  hearing  of  both  sides,  Mr.  Gates  and  Cap- 
tain Bedlow  are  left  to  be  proceeded  against  ac- 
cording to  law.  But  we  do  not  find  that  tha 
Chief-Justiee  recovered  any  damages. 


PRGCEEDINGS  against  «ir   WILLIAM 
.  SCRGGGS,*  Knt.  Lord  Chief  Justice  or 

THE  KjNO's-BeNCH,  AND  OTHER  JuiH|BS,  IM 

Paruabient,  S2  Car.  II.  a.  d.  1680. 
House  of  Commons,  November  93,'  1680.  - 

Lord  RushL  <  There  are  some  persons  at 
the  door,  who  can  give  you  an  account  of  the 
iDegal  proceedinss  of  my  Lord  Chief  Justice 
ScTOffgs,  in  disohaiging  the  Grajid  Jury  of 
jri  Mifiiesex.  - 

Whereupon,  several  of  the  Grand  Jury  were 
called  in,  and  some  other  persons,  who  gava 
an  Account  of  the  carriage  of  that  matter,  aa 
will  be  at  lar^  recited  in  the  Articles  agunst 
the  Lord  Chief  Justice  Scrog|efs. 

^ir  William  Jones.f  Sir,  The  preservatioD  of 

*  See  what  Burnet  sa3rs  of  Scroggs,  ante^ 
vol.  6,  p.  1425,  and  Roger  North's  character  of 
him  in  the  Note  at  the  beginning  of  this  Case. 

f  Burnet,  ailer  mentioning  that  he  obtauied 
by  means  of  his  *'  Memoirs  of  the  Dukes  of 
Hamilton,"  the  aoraaintance  and  frioidship  of 
sir  William  Jones,  then  Attorney  General,  pro- 
ceeds, *<  He  was  raised  to  that  high  post 
merely  by  merit,  and  by  his  being  thought  thf 
greatest  man  of  the  law :  for,  as  he  was  no 
Batterer,  but  a  man  of  a  morose  temper,  so  ha 
was  against  all  the  measures  that  they  took  at 
Court.  They  were  wear^  of  him,  and  were 
raising  sir  John  Kin^f  to  vie  with  bun  :  but  ha 
died  in  his  rise,  which  indeed  went  on  very 

fuick.  Jones  was  an  honest,  and  vriseman* 
le  had  a  roughness  in  his  deportment,  that 
was  very  disagreeable :  but  he  was  a  good  na« 
tiired  man  at  Mttom,  and  a  faithful  friend.  He 
grewweaiT  of  his  employment,  and  laid  it 
down:  ana,  though  the  Great  Seal  was  ofiered 
him,  he  would  ^ot  accept  of  it,  nor  riftum  ta 
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ihej^oVCNnunflMl  in  gmenl,  as  well  uMmr  parn 

•  4m^^  ulMmt  ^y^  >  dependanee  upon  the 

matter  tbai  is  now  before  yon ;  in  which  there 

Mm  ao  many  miKarriages  so  oomplioated,  as 

--  -        ■  ' ■■ .  ■  —  ■■ 

liuaineaB,  The  qniekneas  of  his  thoughts  car- 
cied  his  views  w*  And  the  sourness  of  his 
temper  made  him  too  apt  both  to  suspect  nnd  to 
despise  rao&t  of  those  that  came  to  him." 

Afterwards,  the  bishop  speaking  of  the  dis- 
mission of  lord  Danby's  party  and  the  intro- 
duction of  Essex  to  the  treasury  in  1679,  says, 
**  No  part  of  the  chanfl^e  that  was  then  made 
was  more  acceptable  than  that  of  the  judges. 
For  lord  Danby  had  brought  in  some  sad  crea- 
tores  to  those  important  posts,  and  Jones  had 
.the  new  modelling  of  the  Bendi ;  and  he  put 
in  very  worthy  men  in  the  room  df  those  igiio- 
rant  judges  that  were  now  dismissed."    As  to 
this,  it  maybe  observed,  that  if  sir  William 
•Jones  jpjBsessed  the  power  of  oompleteiy  new 
■modeimig  the  Bciioh,  he  appears  to  have  em- 
]ployed  it  with  mere  fooderation  than  might  be 
expected  from  a  man  of  such  a  temper  as 
Burnet  has   described  sir  William  Jones  to 
have  been.    Of  his  aseal  and  activity  against 
lord  Stafford,  proofs  are  to  be  seen  in  the  Trial 
>if  that  lord,  and  bn  tfie  Parliamentary  History. 
Mt  was  one  of  the  most  strenuous  and  perti- 
.ftasH^os  supporters  of  the  BiH  lor  excluding 
the  .duke  of  Yadi.    See  the  Parliamentary 
Histoiy.    See,  too,  1  Burnet's   Own  Times, 
466,  468. 

'     Sv  WiHiam  Temple,  raentiomnff  eir  William 

Jones  entering  upon  the  Bill  of  jSacckision,  so 

•bmptly  and  so  desperately  as  he  did,  adds, 

.  **  And  this  ^person  having  the  name  of  the 

greatest  lawyer  of  England  and  commonly  of 

•«  very  wise  man,  besides  this  of  a  viery  nch, 

and  of  a' wary  or  rather  timorous  na^re,  made 

people  generally -condude  that  the  thing  was 

eertam'and  safe,  and  wmdd  at  kst  be  agreed 

on  all  parts,  whatever  conntenance  were  made 

jtt  ooort."    And  Swifthas  inserted  in  his  Ap- 

fiendix  to  the  third  Part  of  Temple's  Bfemotrs 

the  following  very  carious  Anecdote,  which, 

.  in  his  ptefaoe,  he  says.  Temple  told  him :  *'  8ir 

William  Jones  was  TeptMed    one  of  the  best 

apeakers  in  the  House,  and  was  very  zealous 

in  his  endeaNToors  for  promoting  the  Bill  of 

Exdrinou.    He  was  a  person  mjrreat  piety 

-and  virtue,  «nd  having  taken  an  aflfection  to  sur' 

William  Temple,  was  Mrnr  to .  see  him  em- 

ployted  in  the  deliwiy  of  so  tuiacoeptable  a 

•<meaHge  [that  of  January  4th,  1681,  against 

tike Exdusinn  Bitt]  to  me  House :  {he  snb- 

atanoe  of  what  he  said  to  the  author  upon  it 

waafliia:  that  'for  himself  he  was  old  and 

'. '  infitm,.and  expected  to  die  soon.    But  you, 

*  said  he,  will  in  all  probability  live  to  see  the 

*  whole  ^kingdom  bunent  the  consequences  of 
.  * thism ssageyon  have  now  brought  us  from 
-•ihe^kinff.' 

Sir  WiUiam  Jones  is  genendfy  reputed  to 

h$Me  baen  the  author  of*the  '<  i^ust  and  Modest 

'  VniiKatini  of  the  PvoeaedinffB  of  the  two  kst 

jINvlialiKiiti  4Kf  Ki9g  €hi^  ^  Second." 


there  ariselfa  some  diffisal^  faoir  to 
them*  i  caqpiot  but  observe,  how  tiie  Procla- 
mation is  here  again  mentioned ;  hy  which  yoa 
may  conclude  there  lieth  a  great  weight  on  the 

[4  Cobb.  Pari.  HistJkppendiz,  No.  XV.]  See 
Ecbard  1008 ;  3  Kean.  S99 ;  1st  ed.  Roger 
Coke  seems  not  to  think  it  certain  that  sir 
WiUiam  wrote  it,  but  yet  to  admit  the  general 
reputation  that  he  did.  Burnet  says,  •*  It  was 
at  first  penned  by  Sidney  ;  bat  a  new  draught 
was  made  by  Somen  and  corrected  by  Jones :" 
with  which  [>retty  nearly  agrees  Oklmixon'a 
account  that  it  was  fiist  drawn  up  hy  Alger- 
noon  Sidney,  then  improved  by  loid  Somera, 
and  last  of  all  corrected  by  the  very  cminetti 
sir  William  Jones. 

Bo|^  North,  whose  language  is  in  MMrsi 
sufficMatly  unsparing  of  timoe  whom  he  dis- 
liked, and  who  disliked  sir  William  Jones,  not 
only  for  his  political  prinoiples  and  conduct,  but 
for  his  professional  rivahy  vritii  sir  Francip 
North ;  neverthdess  ascribes  to  him  mnA 
merit.  **  I  am  persuaded,"  aajrs  he,  *«'tfMt, 
bemg  in  place,  he  was  very  weary  of  the  Plot 
prosecutions,  as  be  was  afterwards  of  bear 
among*  the  heads  of  a  faction  against  the  Coun 
in  which  he  had  served':  the  former  wasob- 
Bonous  to  uneasv  reflections,  ^at,  if  oat  df 
ardor  iie  exceeded,  innocent  blood  might  1^  iu 
the  rear  of  him ;  and  the  ether  touched  his  re- 
putation, as  net  consistent  with  the  decorum 
of  a  servant,  who  though  never  so -31  «sed, 
dionU  not  onblicly  fly  in  his^ondam  maaterV 
face.  All  which  matterB  must  needs  be  weigheil 
by  one  uf  his  penetration  and  judgment,  and 
who  was  no  ill  man  at  the  bottom,  3ioU|^  un- 
happily mistaken  m  his  «onduot.  And!  verily 
bebevie,  that,  all  along  be  aimed  at  a  oertam 
post  in  the  Uw,  then  filled  by  the  h»d  chief 
justice  North,  and  directed  all  his  steps  to- 
wards it,  proposing  to  himsdf,  in  acquiring^ 
that,  to  compass  his  fuial  and  retirod  settle- 
ment; but  hewaa  disappointed  and  that'ea- 
creased  the  uneasmess  or  his  mind,  aooording 
as  the  proffiers,  he  had  made  towards  it,  weie 
violent  and  irregular:  all  which  mysleiy  I 

Xto  resolve  clearly  {before  I  have  dona, 
the  Oxford  pariiament,  he  did  not  appear 
much  abroad.  He  hated  Shafh4mry ,  and,  not« 
withstandmg  party  work,  would  not  willingly 
come  into  the  room  where  he  was.  S[is  per^ 
sonal  gravity  and  virtue  was  {(reat,  and  he 
could  not  b^  such  a  flirting  wit  and  hbertoM 
as  the  other  was.  He  bad  a  great  viJue  fm 
Mr.  Ifampden,  and  used  to  magnify  hisikdier 
as  the  greatest  man,  for  sense  and  foraigfat, 
that  was  concerned  against  kinc^  Charles  l. 
And  not  vrithout  reason ;  for  he  knew  a]l4hai 
litigating  in  parliament  would  (as  was  intended) 
end  in  open  rebellion ;  therefore  he  waa  in  with 
the  first,  and  took  a  vegiment,  but  was  kiSM 
betimes,  else  he  might  liave  had  the  post  of 
Cromwell  upon  more  generous  terms.  fSSr 
William  Jones  was  at  a  meeting  at  Mr.  Hamp* 
den's  house  in  Buddnghamihire,  where  several 
of  the  most  wmfidin^  Biaii  of  the  &Olioii  aa- 
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pMple's  right  to  petition  by  meam  thereof; 
■od  that  the  best  way  to  ffemovehis,  to  find 
eot  the  advnen-aiHl  conlriyew  of  that  Plcock- 
amtimt,  in  order  to  ]irooeed  against  them  ac- 
coiding  to  their  deserts.  Wh£iut  which,  what 
jroa  have  done  in  aaKrting  the  right  of  ped- 
tiooii^,  will  ranain  with  some  doubt;  and 
yiese  thai  advised  the  prodaimin^  to  the  peo- 
ple, that  it  is  seditious  to  petition  the  king, 
wichout  tiMit  chastisement  they  deserve.  And 
therefore  I  Jiumhiy  conoeiTe,  you  will  do  wdl 
to  conSHler  of  it  as  soon  as  yon  can.  It  is  not 
strange,  that  the  Prodamation  shall  be  made 
Bse  «f  irith  country  gentlemen,  to  get  abhor- 
lers  to  petitioning ;  seeing  the  Judges  them* 
selrea  haTe  made  use  of  it  to  that  purpose : 

settUedtacODsult  of  the  common  aiair;  whe- 
thfer  before  or  alier  the  Rye  discovery,  I  cannot 
t^,  hot,  either -way,  it  must  sit  hard  upon  sir 
WilliaiD  Jones's  spotts,  who,  being  a  lawyer, 
and,  as  I  said,  in  the  general,  no  mid  man,  was 
lordomg  his  work  the  formal  way,  and  hated 
rioknee.  80  that  knowing  the  horrid  conse- 
aneocea  and  hazards  of  tlmt  Plot,  which  could 
be  no  secret  to  him,  the  thoughts  of  it  were  a, 
boithea  to  his  nund.  And  it  i^  said  an  unaired 
bed|pive  him  a  great  cold  ;  imder  which  in- 
ttction,  hairing  J^d  at  bis  heart,  nature  wanted 
ibree  to  master  the  distemper ;  so  it  turned  to 
a  malignant  forer  and  earned  bun  off. 

'^  He  was  a  person  of  a  very  dear  under- 
standing, and  (if  possible)  clearer  expression ; 
vhcnm  he  was  assisted  with  an  extraordinary 
spaieB  he  had  of  both,  as  also  nf  his  own  ge- 
Bml  wntth,  for  that  was  his  foible.  He  was 
eitienseiv  proud,  and  impatient  of  competition, 
aadmura  more  of  being  left  behind,  as  it  whs 
bis  cbanoe  to  be  in  the  course  of  his  prefer- 
BMot,  whereby  he  missed  of  his  desircil  post. 
And  that  partly  occasioned  a  sort  of  restless- 
ness, whicti  made  him  commit  several  gross 
crrofs  in  the  main  chances  of  his  life.  His  foli- 
ci^  was  never  to  be  disturbed  in  speaking,  nor, 
by  any  audience  or  emergence,  put  by  the 
forecast  and  connection  of  his  thoughts ;  but 
ddaied  with  a  constancy,  steadiness,  and  deli- 
beration admirable  in  his  way  ;  so  that,  in 
Making  as  counsiel,  one  might  mistake  him 
mr  the  indge.  He  affected  somewhat  of-  the 
rastie  phrase  of  his  own  country,  which  was 
Gkmoestersbire ;  as,  to  instance  in  a  word, 
Ahhoff  instead  of  Although,  as  we  pronounce, 
vfaieh  wan  no  dtsadrantage,  but  rather  set  him 
elf.  He  studied  .the  law  in  Gray's  Inn,  and 
MseforsI  in  the  King's-bench  practice.  He 
ade^ed  also  general  leaming,  as.  history  and 
Ifaeoibgy,  and,  ias  great  men  usuaOy  hare  their 
taaities.  Ins  was  to  profess  of  that  sort  more 
fhn  belonged  to  him.  And  aceordingly  he 
efaoose  fab  company,  who  were,  for  the  meet 
fMit,  dmnesy'siich  as  were  most  eipinent  in  his 
tine,-  as  Tiflotson,  &c.  and  I  dbre  say  they 
wofited  more  in  his  company,  than  he  in  theurs* 
1  have  touched  hia  i^icities ;  his  infolicity  was 
t  penchant  towards  the  anticourt%  or  rather 
npoUiean,  pnrty  ;  ^u^  eense^pieDtly  anmt  he 
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they  dionld  have  known,  .that  though  n  Pi^.' 
damation  )might  be  of  great  use,  to  intimate 
the  observation  of  a  law;  yet  it  had  never  been 
used  histead  of  a  law.  Bat  yet  I  do  net 
admure  so  much  at  thb,  as  I  do  at  the  dis- 
charge of  the  Grand-Jury,  before  they  had 
finished  their  prescniments.  It  tends  so  much 
to  the  subversion  of  the  established  laws  of 
this  land,  that  I  dare  pronounce  that  all  the 
laws  you  have  already,  and  all  that  you  can 
make,  will  signify  nothing  aeamst  anygieat 
man,  unless  yon  can  remedy  it  for  the  liitare. 
I  obsene,  mere  were  two  reasons  why  thin 
Grand- Jury  were  so  extrajudidally  discharged ; 
one,  because  they  would  otherwise  have  pre- 
sented the  duke  of  York  for  a  Papist  ;*  the 

a  favourer  of  nonconformity ;  for  opposites  to 
government,  of  all  kinds,  seem  to  make  bat  one 
party.  Whatever  his  thoughts  wore,  it  is  cer- 
tain this  course  was  wlioUy  out  of  the  way  of 
his  aims.  He  had  another  great  disadvantage, 
which  was  timidity ;  he  could  not  sup[)0Tt  him- 
self under  any  apprehension  of  danger.  Once, 
bein^at  his  house  at  Hampstead,  dM>ut  the  be- 
ginnmg  of  Oates's  discovery,  whether  for  real 
or  affected  fear  he  knew  best,  but  it  is  certain  he 
sent  an  express  to  his  house  iu  London,  to  have 
all  Uis  billets  removed  out  of  his  cellars  into  his 
back  yard,  lest  the  papists,  with  fireballs 
thrown  in,  should  set  his  house  on  fire.  And, 
as  he  was.  apt  to  be  dejected  upon  melanchbly  ' 
reflections,  so,  on  the  other  side,  he  was  com- 
monly elated  and  triumphant  when  he  had 
fairer  prospects.  But  his  greatest  misfortune 
was  his  mistaken  politics  ;  for  he  thought  the 
crown  must  needs,  at  length,  truckle  to  ttie 
House  of  Commons  :  but  this  error  being 
common  to  the  whole  faction  with  whom  he 
conversed,  it  is  no  wonder  it  infocted  him." 

The  jiSxamen  contains  a  confsiderable  number 
of  anecdotes  respecting  sir  William  Jones. 

Diyden,  in  allusion,  I  conjectui^e  to  the  BiU 
of  Exclusion,  describes  him  m  <  Absalom  and 
Achitophel,'  under  the  character  of 

"  Bull-faced  Jonas  who  could  statutes  draw 

To  mean  rebellipn  and  make  treason  law." 

*  InwhatMacpherson  calls  the  lifo  of  King 
James  the  Second,  written  by  himself,  (see  the 
Introduction  to  lord  Clarendon's  Case,  vol.  6, 
p.  291,  of  this  Collection),  the  following  pas- 
sages occur  respecting  the  Presentment  or  the 
di£e  of  York:  '<  January,  1681,  on  OflOtes's 
affidavit  ^at  he  had  seen  the  duke  of  York  at 
mass,  and  rpceire  the  sacrament  after  the  rites 
of  the  Church  of  Rome,  the  Grand-jury,  after 
being  discharged  at  Hicks's-hall,  were  sent  fot 
by  the  Justices  of  the  Oki  Bailey,  and  presented 
him  for  RecusaiM;y,  which  ailmwed  a  pretence 
for  the  duke  to  appear  afl^r  Proclamatioii,  as 
the  duke  of  Norfolk  and  others  had  done.  But 
this  was  neither  safe  nor  practicable,  so  was 
removed  by  Certiorari  to  the  Kfug's-bench, 
and,  if  necessaiy,  by  a  NoU  Frougui,  Brunch, 
16ai,  Argumeats  1^  ^mith,  a  lawyer,  againfl 
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aAer,  kecuMe  they  preienUxl  a  PelitioB  to  U 
delivmd  to  the  mng^  for  the  sitting  of  the 
Mrliuneiit;  which  they  nid  it  wtm  not  their 
WMinewi  to  ddJTar.  Though  I  cannot  but  ob- 
■enre,  how,  upon  other  oecaaione,  thev  did  re- 
oeive  petiticnis,  and  delivered  them  to  toe  king ; 
mid  al|  the  difference  waa,  diai  those  petitiMs 
ao  delirei«d,  were  against  stttings  or  parlia* 
neoli.  llie  troth  is,  I  eaanot  much  condemn 
tbsm  ibr  it ;  for  if  thev  were  gnihy  of  sueh 
crimes  as  the  witnesses  hare  this  day  given  you 
inibmiation  of^  I  tfainlc  they  had  no  reason  to 
fiirther  petiliDns  for  the  sitting  of  a  parUainent. 
But,  Sir,  this  husiness  wiU^neMl  a  fiiraier  infor- 

aeaoTtng  the  duke  of  York's  Presentment  by 
Cerliomri,  The  duke's  counsel  not  prepared 
to  answer  a  thing  never  yet  disputed,  so  pro> 
viiled  with  the  oourt  to  adjourn  till  the  answer 
eowML  be  fimmed,  which  pix»vii^  satisfaclory, 
the  Certitrmri  was  granted."  Collins,  in  lus 
Psersfle,  calls  the  instrument  an  indiotaient  of 
the  dmce  of  York  for  not  coming  to  church, 
which  was  presented  to  tiie  Grand-jury  of  Mid- 
diesex,  on  June  16,  1680. 

In  the  volume  of  State  Tracts,  which  was 
published  in  1689, 19  the  following  article ; 

Reasons  for  the  Indictment  of  the  Duke  of 
York,  presented  to  the  Grand- Jury  of 
Middlesex,  Saturday,  June  26,  1680.  By 
the  {persons  hereunder  named. 

i.  Becaase  the  SMh  Car.  2,  when  an  act 
waa  made  to  throw  Popish  Recusants  out  of  all 
affloes  and  places  of  trust,  the  duke  of  York  did 
ky  ibwn  soma!  great  oflioes  and  places  (as 
lird  high  admiral  of  EnfHand,  geMraUssimo  of 
aU  his  mifieaty's  forces,  both  \^  land  and  sea ; 
Konunas  of-lhe  CHn^ue  Ports,  and  divers  others) 
Siereby  to  avoid  the  punbhment  of  that  law 
against  P^ipMto. 

S.  SOtfa  Car.  S.  When  an  act  was  made 
la  dsMUe  Papists  from  sitting  in  either  House 
Of  PasKaaMBl ;  there  was  a  proviso  inserted  in 
Aataet,  Tbaft  il  should  not  eHend  to  the  duke 
of  York.  On  purpose  to  save  his  right  of  sit- 
ting in  the  Lords  House;  though  he  refuses 
to  take  those  oaths  which  PnSestant  peers 
Might  to  da. 

a.  Tba*  his  mi^^esty  in  his  speech,  March  6, 
tfaealstyearofhisicign,  dotn  give  for  a  na- 
aon  to  the  parliament,  why  he  sent  bis  bntfier 
4Nit  of  Snghmd ;  because  he  wouki  leave  no 
manroorartosay,  Awthe  had  not  removed  alt 
eauae  which  Hoght  ittAoettoe  him  to 


motion ;  and  Iherefora  I  humbly  pray  it  nmy 
be  lelerred  to  a  committee. 

8ir,  Heniy  Capri.  This  matter  is  of  the 
gnatast  monsant.  We  are  under  the  seeiirily 
m  nariiamenls  for  redressing  our  grievanoea, 
and  another  out  of  parliament,  that  the  law 
have  its  eonrsey  that  ikie  judgsa  obstruct  no4 
the  law.  I  observe  that  tlMse  judges  are 
grown  omnipotent  *  They  have  done  thoa« 
mings  which  they  should  have  left  undone.' 
t'his  is  very  fine,  that  judges,  who  must  bes 
upmi  the  Bench,  must  be  mopped  at.  White-* 
hall,  before  they  conoe  to  Westminster-hall  ; 
and  I  know  what  law  we  must  have,  if  the  j 


4.  lliatdiere  have  been  divers  letters  read 
hi  both  Houses  of  Puiiament,  and  at  the  Se- 
cret Committees  of  both  Houses  from  several 
eardtaals  and  others  at  Rmne ;  and  also  from 
othe^  POpbh  bishops  and  agents  of  the  Pope, 
in  other  foreign  porta,  which  do  apparently 
shew  the  great  correspondencies  betmen  the 
d^  of  YMl  and  the  Pope.  Aad  how  ike 
Ibpaconfal  not  choose  but  waep  for  joy  at  the 
mdhig  aome  «f  dm  duka'sktters^  aad  wimt 


great  satisfoction  it  was  to  the  Pope,  to 
mt  duke  was  advanced  to  the  Catholic 
That  the  Pope  has  granted  Braev's  to  the 
duke,  sent  him  beads,  ample  indulgences,  wick 
much  mora  to  this  purpose. 

5.  Thai  the  whoto  House  of  Commons  hath 
declared  him  to  be  aPspistin  their  Votes,  Bma-. 
dav  April  6,  1679.   <  Resolved,  nem.  am.  Thna 

the  ouke  of  Yeric's  being  a  papist,  and  thrt 
hopes  of  his  Coming  such  to  tne  crown,  has 
given  the  greatest  oountenanco  and  encoi»« 
ragement  to  the  present  conspiracy  and  de- 
signs of  the  papista  against  the  King  and  pro- 
testant  religion.*— —What  this  Conspiraer 
and  Design  ia,  win  appear  by  a  Declaration  macfa 
to  both  Houses  of  Parliament,  March  S&, 
<  Resolved,  fism.  eon,  by  the  Lords  Sjpinliial 
'  and  Tenmoral,  and  Commona  in  paiBamffnt 
^aasakibJed;  that  they  do  dedars,  that  they 
^  are  iullv  satisfied,  by  tlie  proofo  they  havw 
^  heard,  there  now  is,  and  for  divers  yean  last 
'  past  hath  been  a  horrid  and  treasonaUo  plot 
'  and  conspiracy  contrived  and  carried  on  hj 

*  those  of  the  popish  relinon,  for  the  murdering^ 

*  iif  his  maie^'s  sacred  person,  and  for  suh- 

*  verting  the  Aotestant  Religion,  and  the  an- 
'  cient  wdl  established  government  of  tlit0 
'  realm.' 

6.  That  besidea  all  this  proof,  and  nmch  mora 
to  this  purpose,  it  is  moat  notorious  and  evident, 
lie  hath  for  mstiy  vears  absented  himself  froin> 
Protestant  Churcnes  during  religious  war- 
shin. 

These  are  the  Reasons  why  we  believa  th« 
duke  of  York  to  be  a  papist. 

Huntington,  Shslisbury,  Gray  of  Wtak, 
L.  Russel,  L.  Cavendish,  L.  Brandon,  Sir  Ed- 
ward Hunjrerford,  kt  of  the  bath ;  Sir  Hen. 
Calveriy,  Tho.  Thyn,  esq.  Witt.  Fonester,  eso. 
John  IVencfaard,  esq,  Tho.  Wharton,  Sir  WiU.' 
Cooper,  bart  Sir  Gilbert  Gemrd,  hart.  8ir: 
ScriMp  How. 

The  Juy  was  sent  for  up  by  die  coort  oT 
King's  Bench,  whilst  they  were  on  this  Indict- 
ment, and  dismist,  so  that  nothing  was  forther 
done  upon  it,  saving  that  the  Jury  reoeived  tb** 
presentment.  And  by  the  dismission  of  dM 
Jury,  a  very  gveat  nnmber  of  the  indiotmcnte' 
^eredisohiiigsd.  A  thing  scareely  to  be  pa* 
nJkMt  ttMi  of  very  111  conseqnsnoe,  not  only 
to  many  private-  penons  b«t  chiely  to  tilm* 
pnblioa   '  .      - 
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tJMMe  you  have/already^  as  of  thoee  ym  ale 
now  imUdxig,  we  sWl  ipend  oor  time  to  lit*' 
tie  iterpoee. 

Mr.  Suckeoerel.  Bhr,  the  bwu^ear  of  tfaia 
debttle  is  a  great  instanee  ef  onr  tick  and  Ian- 
gtushitif  conditioih  As  our  ships,  ietts,  aail 
castles,  are  for  seiNiriii^  us  from  the  danger  of 
our  enemies  fkom  abrrad)  so  oor  laws  from 
our  enemies  at  home;  and  if  committed  to 
sueh  persons  as  will  torn  their  strengfth  upea 
us,  are  equally  dangerous.  8ir,  we  A  know, 
how  the  govenunent  of  Scotland  hath  been 
quite  atoered  shwe  his  mijeslj's  R^storationf 
by  sotte  laws  noMdo  there ;  pray  let  us  have  it 
care  that  ours  be  notahered,  Iff  the  coirapt 
prooeedttigs  of  judM>  lest  we  be.  reduced  to 
the  same  weak  con&tkm  of  defending  onrselTea 
sgiiiMt  popery  and  aiMtrary  goremment  heresy 
that  they  are  there.  If  jud^  can  thus  ]^tu^ 
Tent  the  penalties  of  the  few,  by  disehaighiy 
grand  juries  before  ther  hare  made  their  pre-' 
sentloeaiS)  and  ean  make  laws  by  their  rulert 
of  court,  the  gOTemment  may  soon  he  sidiireit^ 
ed;  cod  dierelbre  it  is  high  tune  Ibr  this  Housu 
to  speak  with  those  gentienien.  In  former 
times  sereral  judtfes  hare  been  impGached^ 
and  hanged  too,  tor  less  crimes  than  these; 
and  the  reason  was  because  they  had  broke  tiie 
king's  oath  as  well  as  their  own.  If  what  hath 
been  said  of  some  of  these  judges  be  foUy  prov-^ 
ed,  they  shall  not  want  ray  vote  to  inflict  on 
them  the  sasne  chastisement  The  truth  is* 
Sir,  I  know  not  how  the  ill  conseqiisnoes  wa 
ittstly  fear  Ihmi  judges  can  he  prevented,  as 
long  as  diey  are  iraule  durmMe  bene-aib^iiOf  and 
hare  such  dependencies  as  diey  mere.  But 
this  must  be  a  workof  time :  in  orasr  to  fcnedy 
our  present  grieranoes,  let  us  pass  aroie  unoa 
this  business  of  discharging  gtaid  jurtesf 
and  that  it  may  be  penned  as  the  case  de-^ 


fltm  thdse  that  adrised  tfie 
>  pdiiiouiin^*  dee  the  con* 
seaoeneei  is  it  not  as  muoli  as  to  say,  that  the 
i«makMw  all  thegrleruncesoftheoountryi 
sadthenrfgfes  must  wair€iathem,and  we  sit  here 
isttforftna-saker  All  misdemeauors,  and  what 
in  the  natiou,  tile  jttdhpes  must  rectify. 
m  sodi  a  Mcsumptioo,  that  they  must  an- 
il. If  this  be  done  in  Westminster -hall, 
hoardat^grmidjurieaiatbe  edontry  tetireeent 
say  tiiiaffllwi is  amiss?  Supposetttere shouU 
t||  aa  anfietiiieat  of  murdering  a  man's  father 
or  Indwr,  te;.  and  the  judges  take  npoh  them 
ta  discharge  the  joy  $  thb  stops  all  justice,  and 
the  conaeqncnee  will  be,  men  will  murder  us, 
sad  we  lull  them  asain.  I  more,  thereAire, 
Ifaalyoii  will  proceed  to  punish  the  ofl^ider  in 
Aia  mat  matter,  and  rerae^y  the  miscarriage 
Ar  the  tinie  to  come. 

Sir  F.  Wmtwtgion.  Sir,  1  tfabk  we  tt« 
«Nae  to  die  oM  tunes  again,  when  the  judges 
preleoded  tiiey  had  »mle  of  fforemraent,  as 
wefl  as  a  rale  of  law  ;'"hnd  that  they  hare  acted 
aeeoftHnely.  If  th^  did  nerer  read  Magna 
Chaita,  I  thiak  they  arte  not  fit  to  be  judges ;  if 
they  had  read  Magna  Charts,  and  do  thus  so 
eoauarv,  they  dcMrre  a  serere  chastisement. 
Ts  AKAaf)ge  grand  juries,  of  purpose  to  dis- 
appoiDl  them  of  makmg  their  presemments,  is 
ts  dcpiife  tiie  subject  of  the  greatest  benefit 
sad  security  die  law  hath  provided  for  them. 
If  the  judges,  instead  of  acting  by  law,  shall 
be  arted  by  'their  own  ambhion ;  and  endea- 
voartoget  proinotions,  radier  by  worshipping 
4ie  rising'  son,  than  by  doing  justice,  this  no- 
lisB  w3l  aoon  be  reduced  to  a  miserable  condi- 
tisa.  AsppoSe  that  afWrthe  dfSc^hsrge  of  this 
grand  jury,  some  person  had  offered  to  present 
soBie  mwder,  treason,  or  other  capital  crime, 
far  want  of  the  ^[T^ndjury  there  would  have 
beca  a  fiulure  of  justice.  As  fitults  committed 
W  jn%ea  are  of  more  dangerous  consequence 
than  ooicrs  to  the  puUic ;  so  there  do  not  want 
fveeedeata  of  sererer  chastisements  for  them, 
than  lor  others.  I  humbly  more  you,  first,  to 
paas  a  rule  upon  this  business,  of'^dischaipng 
grand  jqpies ;  and  then  to  appoint  a  committee 
to  examiiie  the  miscarriages  <^  tlie  juices  in 
Westanaafeer-hdl,  and  to  report  the  same  with 
al  need  to  you. 

€^.  TUus,  %,  as  it  hath  been  obserred, 
Aat  thia  business  hath  some  reference  tb  the 
patlamalinB  ;  so  I  befiere,  there  is  something 
sf  &e  pkit  in  it  too.  And,  therefore  I  thiil 
if  th»  plot  does  not  go  on,  it  will  hare  the 
want  lack. that  erer  plot  had;  seeing  the 
ja^es,  aa  wdl  as  most  other  persons  in  public 
riaoes,  hare  ^ven  it  as  much  assistance  as 
meytooM,  But  whereas  some  hare  spoken 
9  «f  theae  jodjpes,  I  desire  to  speak  well  of 
ikeak  m  one  ^ung'z  I  am  confident  they  hare 
hente  shewed  dwmaelrea  grateful  to  dieir  be- 
"  aon ;  fhr  I  do  b«4ieve,  that  some  of  thein 
preftfred'to  their  plaoes  of  purpose,  be- 
ahouid  do  what  they  hare  done. 
aa^  hut  deau  letters ;  un- 
taeencuBaiiy  aa  waa  oi 


Mr.  H,  Sidney,  Sir,  I  would  beg  leave  to 
observe  to  yon*  hecause  I  think  it  may  be  ne>' 
ceasaiy  to  to  be  considered  by  your  committee 
what  an  opinion  was  given  not  haigsHice  bv 
some  of  these  judres  about  minti^ ;  wfaicn 
was,  that  printhig^  of  news  might  be  urofaibited 
by  law ;  and  aooordingly  a  prodaanaoon  issued 
out.  I  will  not  take  on  me  to  censure  the  opi<* 
niOh  as  illegal,  but  leave  it  to  your  fiather  con« 
sideration.  But  I  remember  thera  wsira  con- 
sidtatiotthdd  by  the  judges  ft  little  before;  and 
4ey  gare  tbev  Opfaiion,  that  they  knew  not  of 
anyway  to prerent printii^  bylaw;  because 
the  act  fbr that,  bufpose  was  exph^.  Upon 
which,  some  juoges  Were  put  out,  vpA  new 
ones  pot  in;  and  then  this  other  oniaion  wai 
given.  These  thaga  are  worthy  of  a  serious 
examination.  For  if  treasurers  m^  raae 
money  by  shutting  up  the  Excheqaer,  barrow<- 
ing  of  the  bankers,  or  retrenchments ;  and  the 
jt^es  midke  new  laws  by  an  Bl  eoflstraetion, 
or  an  10  exeeution  of  the  o3d  ones :  1  doncliide; 
fhat  parhments  wfll  soon  he  l^nd  useless  | 
and  theliberty  of  the  pdople  an  hioenrenience 
io  the  gofemment.  And  dierefiMre^  I  think, 
^,  you  have  been  wdi  moved  to  andoavudr  la 
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pass  yonr  censure  on  some  of  tbese  iHegal  pro- 
ceedings by  a  vote. 

Mr.  Powie.  Sir,  in  the  front  of  Magfna  Cfaarta 
k  is  said,  '  nolli  i^effabiaiiis,  nuUi  ditreremus 
jnstitiam ;'  we  wilt  defer  or  deny  justice  to  no 
man :  to  this  the  kinj;  is  8\«'om,  and  with  this  the 
,^idges  are  entrust^  bv  their  oaths.  I  admire 
what  they  can  say  for  themselves ;  if  they  have 
not  read  this  law,  they  are  not  fit  to  sit  upon 
the  bench :  and  if  they  have,  I  had  almost  said 
they  deserve  to  lose  their  heaiids.— The  state  of 
•this  poor  nation  is  to  be  deplored,  that  in  almost 
all  ages,  Uie  judges,  who  ought  to  be  weser- 
vers  of  the  laws,  have  end«4ivoured  to  aestroy 
them:  and  that  to  please  a  comi-faction,  they 
kave  by  treachery  attempted  to  break  ^e  bomte 
a^der  of  Ma^na  Charta,  Uie  great  treasury 
of  our  peace.'  It  was  no  sooner  passed,  but  a 
chief  justicre  (Hubert  de  Burcr)  in  that  day,  per- 
auadesthckinghe  was  not  l)Ound  by  it;  be- 
cause he  was  under  age  when  it  waspassed.*  But 
this  sort  of  insolence  the  nest  poo^iameiit  re- 
sented, to  the  ruin  of  the  pernicious  chief  jus- 
tice. In  the  time  of  Rd.  j2,  an  unthinking  dis- 
solute prince,  there  were  judges  that  did  insi- 
nuate mto  the  king,  that  the  parliament  were 
only  his  creatures,  and  depended  on  his  will, 
and  not  on  tlie  fundamental  constitutions  of  the 
Jand ;  whkh  treacherous  advice  proved  the 
ruin^'  the  king,  and' for  which  all  those  evil 
instruments  were  brought  to  justice.f  In  his 
late  majesty's  time,  his  misfortunes  were  occa- 
sioned oftiefly  by  coiruptions  of  the  long  robe ; 
his  iudges,  by  an  extra-judicial  opinion,  gave 
the  king  power  ta  raise  money,  upon  any  ex- 
traordinan[  occasion,  without  ^laniainent ;  and 
made  the  king  judge  of  such  occasions ;  charity 
prompts  me  to  think  tliey  thought  this  a  service 
to  the  king ;  but  the  sad  consequences  of  it  may 
(xmviBoe  all  mankind,  that  oery  iUeflal  act 
weakens  the  royal  interest;  and  to  endeavour 
to  uitroduee  absolute  ddminion  in  these  realms, 
is  the  worst  of  treasons :  becr.use  whilst  it 
bears  the  face  of  friendship  to  the  kinjg^,  and 
designate  be  for  his  service,  it  never  tails  of 
the  contrary  effect.— The  two  great  pillars  of 
the  goyemment,  are  parliaments  and  juries ; 
it  is  this  gives  us  the  title  of  free  born  English- 
men :  for  my  notk>n  of  free  Encflishmen  is  this, 
that  tfaey  are  ruled  by  laws  of  meir  own  mak- 
ing, and  tried  by  men  of  the  same  condition 
With  themselves.  The  two  great  and  un- 
doubted privil^fes  of  the  people,  have  been 
lately  invaded  bv  the  judges  that  now  sit  in 
Westminster-hall, ;  they  have  espoused  procla- 
matioos  against  law ;  they  havediscouDtenanoed 
and  opfOKd  several  legal  acts,  that  tended  to 
the  sittpig  of  this  House  \  they-  have  grasped 
the  legismtive  power  into  their  c^wn  haiuls,  as 
in  that  instance  of  printing;  the  pariiament 

*  See  Eohaid,  1 12.  1  Rapin,  p.  303.  fbl.  £d. 
of  1743.  See  some  prooeedings  against  Hu- 
bert de  Buigh,  vol.  l.  p.  13,  of  this  CoUectkm. 

t  Seethe  caaeof  Nevil  aichbisln^  of  York, 
Tresiiian,  Chief  Justioe,  and  Oliiers  ;  ante^  vol. 


was  considering  that  malter,  btt  they  in  tb« 
interim  made  tbelr  private  opinion  to  be  law^ 
to  supersede  the  judgment  of  this  House.  They 
have  discharged  Grand- Juries  on  purpose  to, 
quell  their  presentments,  and  shelter  ffreat  cri*' 
minals  from  justice;  and  Vhen^uriea  have  pre* 
sented  their  opbion  for^the  sitting  of  this  pwv 
1  lament,  they  have  in  disdain  thrown  them  at 
their  feet,  and  told  them  they  would  be  no  memm 
sengers  to  carry  such  petitions ;  and  yet  in  a 
few  days  after,  bare  encouraged  aU.that  wouM 
spit  their  venom  against  the  government :  tl^r 
have  served  an  ignorant  and  arfoitary  fac- 
tion, and  been  the  mcssengersof  abhorrences  to 
the  king.  What  we  have  now  to  do,  is  to 
load  tliem  with  shame,  who  bid  defiance  to  the 
law  :  they  are  guilty  of  crimes  against  nature^ 
againstthe  king,  against  their  knowledge,  and 
against  posterity.  The  whole  frame  of  nature 
doth  loudly  and  daily  petition  to  God  tlieir  crea-> 
tor ;  and  kings,  Uke  ciod,  may  be  addressed  to . 
in  like  manner,  by  petition,  not  command.  Thegr 
likewise  knew  it  was  lawful  to  petition :  igno- 
rance can  be  no  plea,  and  their  Kngwiedge  ag-  . 
gravates  their  cnmes ;  the  chikben  unborn  are 
bpund  to  curse  such  proceedings,  for  it  was  not 
petitioning,  but  pariiaments  they  abhorred.  The 
atheist  pl«uls  against  a  God,  not  that  he  dis- 
believes a  deity,  but  would  have  it  so.  Tresiliaa 
and  Belknap  were  judges  too ;  their  learnings 
gave  them  honour,  but  their  villainies  made 
meir  exit  by  a  rope.  The  end  of  my  motioa 
therefore  is,  that  we  may  address  warmly  to 
our  prince  against  them:  fet  us  settle  a  com- 
mittee to  enquire  into  their  crimes,  and  not  hSi  of 
doing  justice  upon  them  that  have  perverted  it : 
let  us  purge  the  fountain,  and  the  streams  will 
issue  pure. 

Then  the  House  agreed  to  the  following  Re* 
,  solutions  :  1.  ^'  That  the  discharging  of  a 
[  <*  Grand  Jury  b^  any  judge,  before  the  end  of 
"  the  term,  assizes,  or  sessions,  while  matters 
'<  ^  under  their  conKideration,  and  not  pre> 
'*  sented,  is  arbitrary,  illegal,  destructive  to  pub- 
"  lie  iustice,  a  manifest  violation  of  his  oath, 
"  and  is  a  means  to  subvert  the  fundamental 
'<  laws  of  this  kingdom.  2.  That  a  committee 
"  be  appointed  to  examine  the  proceedings  of 
*<  the  Judges  in  Westmiuster  hall,  and  rcjiort 
'*  the  same,  with  their  opinion  thereon,  to  this 
"  House." 

^Vhereupon  a  oommittee  was  appointed,  and 
they  sat  several  days^  and  then  made  the  fol- 
lowing R^eport: 

The  Report  *  of  the  Committee  of  the  House 
of  Commons,  appointed  to  examine  the 
Proceedings  of  the  Judges,  &c.  Thurs- 
day, Dec.  23, 1680. 

This  Committee  being  informed,  that  in  TVi- 
ni^-tarm  last,  the  court  of  King's-bench  dis- 

*  *■  I  appoint  John  Wr^t,  and  RichanI 
'  Chiswell,  to  print  these  Resolutions,  Rspt^rt, 
'  Resolves,  and  Notes,  perused  by  me.  Aceord- 
<  ing  to  the  order  of  the  House  of  ConudoBB  ; 
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daned  tlM  gnad^jniy,  thai  served  for  the 
jMnMlof  (tanbten,  m  the  county  of  Mid- 
dioRZyBiaTciyiBraBaalinaimer;  prooeededto 
myijpB  into  tlie  awne,  and  fomid  by  the  infor- 
satioQ  of  Chailes  UmfreriUe,  esq.  foneniaiiai* 
tfaeaaidjoiy,  Edward  Proby,  Henry  Geranl, 
and  John  eoiith,  gentlemen,  also  of  the  snid 
jny,  tfaatontfae  Slst  of  June  last,  4he  consta- 
Ijkaattendmg  tiie said jory  were fbond  defec- 
tive^ ID  not  presenting  the  papists  as  they  ought, 
and  thevetspon  were  ordered  by  the  said  jury  to 
■plrr  fiirther  presentments  of  them  on  the  26th 
flbwing,  OB  whidi  day  the  jury  met  for  that 
porpose;  when  serenL  peers  of  this  realm, 
and  other  persons  of  honour  and  quality, 
brsi^[lH  them  a  bill  against  James,  duke  of 
Ymk,  finr  not  coming  to  church :  but  some  ex- 
eeptioM  bebig  taken  to  that  bill,  in  that  it  did 
natset  fiirth  the  said  duke  to  be  apapist,  some  of 
ihe  jury  attended  the  said  persons  of  quality  to 
raoeifiBsniisfaGtion  therein.  In  Uiemean  time, 
and  aboBt  an  bomr  aAer  they  had  received  the 
said  lull,  aomeof  the  jnry  attended  the  court  of 
Kii%-*s  bench  with  a  petition,  which  they  de- 
sved*the  court  to  present  in  their  name  unto 
liBiB^esty  for  the  silling  of  this  parliament. 
Upon  which  the  Lord  Chief  Justice  Scroggs 
rased  many  scruples,  and  on  pretence  tliattney 
were  not  all  in .  court  (though  twenty  of  the 
jary  had  sofaschbad  the  petition),  sent  tor  them 
aaying'y  he  would  disMtch  them  presently.  The 
jury  being  come,  and  then*  names  called  over, 
they  renewed  their  desire  that  the  court  would 
present'  their  petition  :  but  the  chief  justice 
aiiced,  if  they  liad  any  biUs?  They  answered, 
they  had,  but  the  clerks  were  drawing  them 
into  torai.  Upon  which,  the  chief-justice  said, 
they  would  not  make  two  works  of  one  business. 
And  the  petition  being  read,  he  said  this  was  no 
aitide  of  their  charge,  nor  was  there  any  act  of 
parliament  that  required  the  court  to  ddirer 
the  grand  jury's  petitions:  That  there  was  a 
prommatiou  about  them ;  and  that  it  was  not 
reasonable  the  court  should  be  obliged  to  run  on 
their  errands;  and  bethought  it  much,  that 
they  should  come  with  a  petition  to  alter  the 
kiw's  mind  declared  in  the  news-book.  The  jury 
said,  they  did  it  not  to  imipose  on  the  court,  but 
(as  other  juries  had  done)  with  all  submission 
ibey  desnred  it ;  but  the  court  refused,  bidding 
the  cryer  return  them  their  petition.     And 

-       -  ■*  -  ______ 

• 

'And  that  no  other  person  presmne  to  print 
>  th«n.  9drd  Decern.  1680.  W.  WnxuMs, 
*  Speaker.'  In  former  editk»s  of  the  State 
Trials  this  Report  was  inserted  tirice,  yiz.  in 
vot  3,  p.  818,  without  tiie  Impeadunent  and 
Answer  of  the  Lord  Chief  Justice  Scrog^ 
or  the  Befaales  m  Parliament;  and  fm  m 
Toh  7,  with  the  addition  of  those  articles.—- 
OUmizoa  nraloBg  of  the  transaction  says, 
'^  itisa  flMnneboly^  reflection tlurt  in  tha  tor- 
■er  reign  inad  tUs  the  crown  never  wanted  a 
boeh  of  Mshow  and  a  benoh  of  judges  to 
FmMe  the  deigns  iHueh  ware  formed  agsiast 
tbei«ArMedf«tfi;>oiiaDdtfaelibcttia  ofJBogw 


Mr.  Justice  Jones  told  them,  they  had  moddlad 
with  matters  of  state^  not  given  them  in  chaige, 
but  presented  no  bills  of  the  matters  given  in 
chaise.  They  answered  as  before^  they  had 
many  before  th^oa,  that  would  be  ready  in  due 
time.  Notwithstanding  which,  the  said  jus^. 
tice  Jones  told  them,  ihey  were  discborgnd 
from  further  service.  But  Philip  Ward  (tha 
dark  that  attended  the  said  jury^  cried  out.  No, 
no,  they  have  many  bilb  betore  diem  ;.  ibr 
which  the  court  understanding  (as  it  aeems  to 
this  committee)  a  secret  reason,  which  the  clerk 
did  not,  reprored  him,  asking,  If  lie  ortbey  were 
to  give  the  role  there  j*  The  crier  then  told  iha 
court,  they  would  not  receive  their  petition ; 
the  chief-justice  bid  hfan  let  it  alone,  so  it  was 
left  there  ;  and  the  jury  returned  to  the  courts 
honse,  and  there  found  several  constables  with 
presentments  of  papists  and  other  offenders,  as 
the  jury  had  directed  them  on  the  21st  before, 
but  could  not  now  receive  the  said  present*  > 
roenis,  being  discharged;  whereby  much  bu» 
siness  was  obstructed,  though  none  of  the  said 
informants  ever  kne>v  the  said  jury  discharged 
before  the  last  day  of  the  term,  which  was  not 
till  four  days  after.  And  it  further  appeareth 
to  the  committee,  by  the  evidences  of  Hamnel 
Astry,  Jasper  Waterhouse,  and  Philip  Ward« 
clerks,  that  have  long  served  in  the.said  court, 
that  they  were  much  surprised  at  the  said  dis- 
charging of  the  jury,  in  that  it  vras  never  done 
in  their  memory  b^ure ;  and  the  rather,  be- 
cause the  said  Waterhouse,  as  secondary,  con- 
stantly enters  on  that  grand  jury's  papert  ^^ 
the  last  day  of  tlie  term  is. given  them  to  return 
their  verdict  on,  as  the  last  day  but  one  is  given 
to  the  other  two  grand  juries  of  that  county, 
which  entry  is  as  Iblloweth : 
Trinit.  32  Car.  S.     *  Juratorcs  habeni  ifiem 

*  ad  Tcredictum  suum  reddendum  usq;  diega 
<  Mercurii  proximo  post  tres  Septiman^sanctBB 

*  Trinitatis.'  Being  the  last  day  of  the  term, 
and  so  in  all  the  omer  terms  the  last  day  ia 
given ;  whioh  makes  it  appear  to  this  commit- 
tee, that  they  were  not  in  truth  discharged  for  not 
having  their  presentments  ready,  since  the  court 
had  given  them  a  longer  day,  but  only  to  ob- 
struct their  further  proceedings :  and  it  appear-' 
edi  by  the  evidence  aforesaid  to  this  committee, 
that  the  four  judges  of  that  court  were  nresent 
at  the  discharging  of  the  said  jury,  and  it  did 
not  appear  that  any  of  them  did  dissent  there- 
in ;  upon  consideration  whereof  the  committoa 
came  to  this  Resolution : 

**  Resolved,  That  it  is  the  opinion  of  this 
**  committee,  that  the  discharging  of  the  grand 
"jury  of  the  hundred  of  Ossulston,  in  the 
**  comity  of  Middlesex,  by  the  couil  of  King's 
*^  Beiion,  m  Trini^  term  hist)  before  the  last 
'*  day  of  the  term,  and  before  they  had  finished 
"their  presentments, .  vras  illegal,  arbitrary, 
<'  and  a  iiigh  misdemeanor." 

This  Cmnmittee  proceeded  also  to  enquiie  into 
a  rule  of  the  court  of  King's-bench,  lately  made 
Mrainst  ^  poblisbing  m  a  book,  calM  The 
Weddy  Pteket  of  Advice  from  Rome;  or»  The 
UistxMryof  Pdpefy:.aiidSaiiuiel  iftaryyg«n|i. 


beiiiif 80  my  nuMnNMy  tfaeoottmiittea 

reCarthmomhrmto^b^Be  reooitli  As-tDthcge- 
neml,  iosteBciiig  flome  paiticiilm  m  ftllows : 
Trink.  S9  Car.  S.  V^oa  J.  Bmm,  of  Lottta* 
gMit.  OB  «&  infomMitiQD  forjmMinhhiy  aprinto 
ed  book,  called  Hie  Look  FMiOMnt  ]>moIt«. 
ed;  in  whioh  is  set  ibrtn  IImss  words:  *Nor 
1^  say  man  think  it  stranga^  that  we  aooonaa 
it^reason  Ibr  ^oa  to  att  and  act  contMay  to 
our  laws;  to  if  in  the  iiiai  parfiameot  of 
Rkhard  9,  Grimes  and  Weston,  fbrlaekill^* 


Ityef  hi|jb 
rommilBa 
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cgmmined  thereupon,  informed  this  eomaiittee, 
that  the  author  ot  die  said  book,  Henry  Cair, 
had^ieea  informed  against  for  the  same,  and 
hmi  i^eaded  to  the  infonnation ;  but  before  it 
was  tried,  a  rale  was  made  on  a  molioii,  as  he 
Bovposeth,  against  the  said  bocdc;  all  tiie 
judges  of  that  ooort  (fs  he  remembers)  bemg 
pmeot,  and  none  diasentti^.  The  oopj  of 
which nde he gm?e  into  this oononuttee,  and 
is  as  foUoweth  : 

*  Dies  Meicurii  proodme  posttm  Septimanas 
^  sanctSB  Trinitatis.  Anno  38  Car.  S  Regis.' 
« Ordin^um  est  quod  liber  intitnkt.  The  Week* 
''ty  Packet  of  Advice  from  Rome;  or, The 
^Aistivy  of  Popery,  non  uherius  imprimatur 
<  rel  piibiieetur  per  aliqnam  Personam  quam* 
'cuDq;    Fn*Cur.' 

Ami  this  eommittoe  admiring  that  protes- 
tant  judffes  should  take  offence  agamst  a  book, 
whose  chief  design  was  to  expose  ^e  cheats 
and  foppery  of  popery,  emprinMl  further  into  it, 
aad  mod  by  the  endenoe  of  Jane  Curtiar  thairt 
the  said  book  had  been  Hcnsed  for  several 
months,  that  her  husband  paid  for  the  copy, 
and  entered  it  in  the  hali-booK  of  die  company. 
Btttfor  all  this,  sheconld  notprefail  by  these 
teasoM,  with  the  Lord  Chief  Justice  Scrogga, 
to  permit  it  any  longer;  who  said,  it  was  a 
aeandaloaa  libel,  aad  affainst  the  kin^s  proela- 
nation,  and  he  would  ruin  her  if  ever  she 
printed  it  any  more.  And  soon  after  she 
was  served  with  the  said  nde,  as  the  au- 
thor, and  other  printers  were ;  and  by  the 
author's  evidence  it  i^^pears,  that  he  was 
taken  and  brought  before  the  said  Chief 
Juscioe  by  hk  warrant  above  a  yearsmce,  and 
iflMB  his  awning  he  writ  part  or  that  book,  the 
Chief  Justice  called  him  roffue  and  otfier  fli 
names ;  saying,  he  would  fill  all  Ae  saols  in 
Bngfamd  with  such  rogues,  and  pile  ttiemnp 
as  men  do  foggols ;  and  so  commitked  him  to 
prissn»  refusing  suffident  baO,  and  saying  he 
would  gaol  him,  to  put  him  to  chaiges ;  and 
luB  kradup  observed  his  word-  pnnctmdly 
therein,  foraing  him  to  his  Hiabeas  Corpus, 
ndthentakmg  the  same  bail  he  Kfuaed  befere. 
Upoa  which,  this  oommiCtee  came  to  this  Re- 
aolution  • 

««  Resolved,  That  it  is  tfie  opink»  af  Ae 
«<eommittee,  that  the  rule  made  by  the  court 
«« of  KJngVbench,  in  TriniQrterm  tet,  agidnst 
«<  pmtmfl^  a  bmdt,  caled  The  Weekly  Packet 
««of  Advwe  liom  Rome,  isytaal  and  arbi- 
"  trary." 

-  Ana  the  Committee  proeeeded  fbrAer,  tod 
«pen  infomatioB  that  a  very  grant  ktitnde  had 
beentaken  of  laie  by  the  jn£res,  m  impesmg 
Haesonthepenonsibund  gimly  before  tem, 
eaused  a  transcript  of  all  me  fines  hnpoeed  by 
the  Kki^a-bendi^  once  Easter  tenn^  m  the 
aoihefhis  mi^esty's  rein,  to  be  hranglit  be- 
fore them,  from  the  said  court,  1^  SttUucS 
Aslry,  gettt  By  Aeperusal  efwlHeh,  it«p- 
peaied  totUs  committee,  timt  the  qnafitref 
theolfonee,  aadtheabilitf  ofthepenoarlhmri 
fuilty,  hafv  net  been  Ihe^  measwea  tel  have  ..    ^ 
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to  their  trust;  how  much  more  you,  if  ye« 
turn  renegadoea  to  the  people  that  entrusleA 
you,  juui  as  much  as  in  you  lie  surrender 
not  a  little  pitiful  castle  or  two,  but  alltlM 
legal  defence  the  people  of  England  have  for 
their  lives,  liberties,  and  pro|Mrties  at  aioe  ! 
Neither  let  the  vain  pemuasion  delude  you^ 
that  no  precedent  can  be  found,  that  one 
English  parliament  hath  hanged  up  another  f 
thcSigh  peradventure  even  that  may  be  propv- 
ed  a  mistake;  fiv  an  unprecedented  crime 
calls  for  an  unprecedented  punishment;  aM 
if  you  shall  be  so  wicked  to  do  the  one,  or 
rather  endeavour  to  do,  (for  now  tou  ara  im» 
longer  a  paiimment)  what  ground  of  confi- 
dence you  can  have  that  none  vHIl  be  found  ao 
worthy  to  do  the  odicr,  we  .cannot  under- 
stand :  and  do  faithfully  promise  if  your  ua- 
wcrthines  provoke  us  to  it,  that  we  will  uae 
our  honeit  and  utmost  endeavours  (whenever 

it  shall  be  called)  to  chuse 


a  new 

such  as' may  convince  you  of  your  mistake: 
llie  oM  ukl  infallible  oUervatkm,  That  Par- 
liaments are  the  Pulse  of  the  Peqde,  shall 
kne  its  esteem ;  or  you  will  find,  that  this 
your  presumption  vras  over-fond ;  however^ 
It  arguos  but  a  bad  anind  to  sni,  because  it  ia 
believed  itshaU  not  be  punished.'  Thejudr- 
ment  was,  that  he  be  fined  1,000  marks,  be 
bound  to  the  good  behaviour  for  seven  yesra, 
and  his  name  struck  out  of  theroll  of  the  aHor- 
neya,  vrithout  any  offense  alledged  in  hMsakl 
vocation.  And  the  pubhshmg  the  Kbd  eon^ 
sisted  only  in  saperscribiaff  a  pacm 
thisimdoaed,  to  the  East  Indiaa.^!^ 

he  not  being  able  to  pay,  (living  only  _^ 

practwe)  he  lay  in  pnaon  for  three  years,  till  hm 
m^iesty  mjiousty  pardoned  hiB^  and  laeona- 
mendcd  him  to  be  restored  to  his  place  agamrf 
attemer,  by  hia  warrant  dated  the  I5th  of 
Deoemiber,  1679.  NotwithstandiBg  which  he 
haaaot  yet  obtained  the  aaid  raaloratien  fkom 
the  court  of  Jiiag's-beneh. 

Hd.  9»and  80  Cst.  fL  Upon  John  Har- 
rington of  London,  Mit  for  speddng  thcae 
words  bad  m  Latifttliua:  'Quod  naatra  m-» 
<  bematio  da  trihw  stalibw  riiusMliliiH,  ^  at 
'rebelliae««uritiB  regno,  at  nan  acddsraa 
'conftmomnsatamstatimmiacatMballiia.'  A 
fine  of  l>000i 

foraateft  yaan^aad  t»  racaaTtiia 
i;  whMb  foMhe  waaaiM 


n 


ftr  prialiiigr  a  book,  ealM  *  An  i^ped 

fim»  Ike  CottBliv  to  the  Citf,'  tetting  forth 

*  :  «-We  in  theoonntry  have  done 

IB  chiinng  for  the  generality  good 

towrve  in' pailiamcnt :  hut  it'  (fs 

ear  two  last  failiaoientB  were)  Aeymint  be 
imohmA  er  prarogoed  whenerer  tney  come 
la  ledtcaa  the  giieiraaoei  of  the  suhjeot,  we 
he  pitied,  Mt  bkmed,  if  the  Ptot  takea 
and  in  all  probahittty  it  will.  Our 
are  not  Acn  .to  be  condemoedi  for 
nqt  bong  aaflhfred  to  trit,  oocasioiied 
iL**  Jad^faMnlto  payfOO/.  fine,  stand  on 
tike  wDoiy  aa  boor,  and  give  mreties  for  the 
pea  bdMra^ioiir  for  three  years.  And  the  snki 
ffiMJiiaiin  Harris  inibmed  thia  confmittee, 
That  tike  lord  cbief-juetice  Scroggs  pmsed  the 
eeort  thca  to  add  to  diis  jadgmnt,  hia  bemg 
MbMy  wUnt  }  but  Mr.  Jastioe  Plemberton 
Biiding  jMp  biM  handa  in  admiration  at  tiieir  we- 
Tcriy  thueiMy  Mr.  Justioe  Jonea  pronounced 
Ihejn^giDeniafcNsaid ;  and  he  lenains  yet  in 
fiJMa,  unable  to  pay  the  nid  fine. 

Wetwifhehmding  whidi  eeverity  in  the  cases 
toe  oMaiinntd,  um  coDuniltee  has  observed 
thaaahi  Oaort  has  not  wanted  in  any  other 
coHsanextraofdinary  cofkipasskmand  merer, 
ifaM^  there  appeared  no  publie  reason  ju£- 


u 

« 


•^ 


SI 


Ti 
aid 


STATE  TBULS,  Sfi  Ohaklm  U.  l6no.^Lard  Ckief  Ju^iee  Scroggs.    [I9lb 

of  100  marks,  and  b  said  to  be  oat  of  prison 
alMBsdy.  .  * 

Trin.  32  Car.  2.  Upon  -^-^  Loveland,  'on 
an  uidiotuiont  for  a  notoiions  con^racy  and 
snboreation  against  the  life  and  honour  of  the 
dttke  of  Budunffham,  for  sodomy,  a  line  of  5/« 
and  to  stand  anhour  in  tlie  pillory. 

Mich.  32  Car.  2.  Upon  Edward  Christian, 
€Si^  for  the  same  offence,  a  fine  of  100  marics^ 
and  to  stand  an  hour  in  the  pillory.  And  upon 
AirthorObrian,  for  the  same  ofience,  a  fine  of 
20  mai^s^  and  to  stand  an  hour  in  the  pil&ory* 

Upon  consideration  whereof,  this  Committed 
came  to  this  Resolution : 

"  Resolved,  That  it  is  the  opinion  of  thia 

«'  Commtttee,  that  the  Court  ot  KingVbendr 

<<  (in  the  Imposition  of  Fmes  on  Oflendci^  of 

'  late  yean^  hath  acted  arbitrarily,  illegaBy, 

and  partiallir,  fovoniing  papists,  and  person^ 

popishly  Wfected,  and  ezoeanvely  oppiessifig' 

his  mi^ei^'s  Protostant  snl^eets."  . 

Aadrthis  Committee  bemg  ini^mned,  Tin* 
several  of  his  miyestr's  snbjecta  had  been  cem» 
mitled  for  erimea  biMleble  by  kw^  althoi^ 
then  then  tendered  siriBcient  si(reties,  wfaicb 
'Were  refused,  only  to  potthem  tovexalioaa&^ 
chanpB,  pieeeeded  to  enqmre  into  the  same,  ami 
found  dnt  notonly  the  fora-^neatioMd  Henry 
Carrhad  been  so  teibsed  theeommon  ri|^t  ef 
a  snlgeet,  as  is  abofo-said  ;  but  that  Gedigw 
Bsoome,  being  a  eooatabk  last  year  Ml  London^ 
and  rammitting  some  of  the  hnd  chw^josticfr 
Scrog0i*s  servants,  for  ^preat  disorders,  aoeord^ 
iag  to  his  doty,  he  was  m  a  few  days  arrrated* 
by  m  tipstai^  without  any  Leadon  constabie/ 
and  carried  before  the  said  bhief-justioe,  by  hfo 
vranant,  to  answer  for  the  said  commiltBig  eC^ 
theae  persons  abovcsaid  ;  but  being  there,  was 
accused  of  having  spoken  irreveitntiy  of  the 
said  chief-justice,  and  an  affidavit  read  to  hhn 
to  that  purpose ;  and  vras  folsely  (as  the  sakl 
George  Broome  affims)  sworn  against,  hy 
two  persons  that  use  to  be  common  Mil  in  that* 
court,  and  of  very  ill  reputotion.    Upon  which 
he  waa  committed  to  the  Kkig's-beiioh,  Ihoogli 
he  then  tendered  two  able  citiaens  aaiid  com* 
mea-council-men  of  London  to  be  his  bafl  r 
and  he  vraa  forced  to  bring  his  Habeas  Coiptn^' 
to  his  great  ehaige,  before  he  came  eol;  when 
the  romrahal,  Mr.  Ceofing^  emoted  6/.  of  him, 
of  whif^  he  com^amed  to  the  chief-jnaline  ^ 
but  had  neother  ansaner,  hot  he  m^B^ht  ask  Ida 
reosedy  at  law»    Bvt  die  said  manual  fearing 
he  should  be  qnestioned,  restored  him  two  irai- 
neastfit  .  ,  . 

And  rainier,  this  committee  waa  mfiMmed  by 
Francis  ^Smith,  bookseller,  that  ab<;iat  Michaef- 
ihaa  vras  twelve-month he  wasbrov^fht  before 
the  said  duef^yustice,   by  his  wanant^  and- 
chwged  by  the  mesaenger,  Robot  SUsphena^ 
That  he  had  aeen  some  parcels  of  apampfaHft^* 
catted  *  Observalionson  snr  Qwrft  Wekeraen^t' 
*  Triid,'  in  his  stiop  ?  open  whnii  the  dbiid^' 
jnsiiee  toU  ban,  he  wouM  make  hfimatf  «■>«•* 
ample,  nae  him  Iflw  a  boor  in  "Pnt^ee^.WKiS  pSe 
imd  an  tfie  booksdlers  and  pi  litters 'Up  ih ' 
n  Nke  fil^ggote^  and  ao  coavniAied'liiaiitoc' 


92  Gar.  2.  Upon  Thomas  Knox, 
tt  indiateaiHt  of  snbomation  md 
^    against  die  testknony  and  life  of 
DkL  Ontna,  ^aodeuy  ;  and  also  agsinst  the 
of  WOiam  Bedlee^  a  fine  of  200 
3rear^  imprisonment,  and  to  fiAd 

for  tiiegood  behaviour  fiw  three  years. 

Cod.  Ter.  l^on  John  Lane,  fix*  the  same 
hoee,  a  fibe  or  100  nuuks,  to  aland  m  the 
pilory  fifr  an  lioar,  and  to  be  imprisoned  fiir 

Pksr.  9a  Car.  9^  Upon  John  Thsborough, 
en  an  Inditlinuit  fiH*  subornation  of 
Dogdala,  tendm  to  overthrow  the 
OBcovervof  thePfot;  the  said  Tasbo- 
hesDg  amiaaed  to  be  a  persoii  of  good 
yafineaftoe/. 

T^.  Upoa  Ann  Priee,  fiir  the  same 
90OL 

99  €hr,  2.  Upon  Nathaniel  Thompson 

Wittan  Badoedc,  on  »  infimiatiDn  fiv 

Inga  weekly  Kbd,  called 

rtic  Inlcfiigenee,  or,  News 

-^ CeontiT,''  and  Imownto  be 

pspisUy  aflhotod,  a  Aie  of  9/.  Oi.  Bd.  on  each 


Sad.  Tbr.  Upon  Malthew  Tamer,  staftioner, 
en  on  infrnaation  for  vending  and  puMshtng  a 
beak,  caflad  «« The  Compendiimi  f*  ntoreni 
the  jastioe  oftiienBtian  m  the  tete  trials  of  the 
MM  ooosphaton,  even  by  aome  (of  these 
^wcs themselves,  is  h%|ldY  arraigned;  and 
ai  OKwilneBses  for  the  king  horriUjr  aspoaed : 
aad  tUa  bri^g  tb^  oonamen  Mtonooa  popish 
hmlaffiii  sf  the  te^ni,  judgment  to  pay  a  fine 

^tenrf/fi  p.  990*  of 4d»Cp|laclieii.   ' 
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the  King'srbeiich,  sweanng^  and  carsiiig  at  him 
in  ffreatiury.  And  \rheu  he  tendered  thfee 
snmcient  citizens  af  London  for  his  bail,  al- 
ledging,  imprisonmeDt  in  his  circumstances 
would  be  liis  ulter  ruin ;  the. chief-justice  re- 
plied, the  citizens  looked  like  sufiident  per- 
sons, but  he  would  take  no  bail :  and  so  he 
was  Ibroed  to  come  out  by  a  Habeas  Corpus, 
and  was  afterwards  informed  against  for  the 
same  matter,  to  his  great  chai^'e  andTexation. 
And  a  while  after  Francis  (the  son  of  the  said 
Francis  Smith)  was  committed  by  the  said 
Chief- justice,  and  bail  refused,  for  selling-  a 
pampldet,  called  '<  A  New- Year's  Gift  tor  the 
said  Chief-justice,''  to  a  coflfee -house ;  and  he 
declared  to  them  lie  would,  take  do  bail,  fur  he  . 
would  ruin  them  all. 

.  And  further  it  appeared  to  this  committee, 
that  the  said  chief-justice  (aliout  October  was 
twelve-month)  committed  in  like  mannei^  Jane 
Curtis,  she  luiving  a  husband  and  children, 
lor  selling  a  book,  called  ''  A  Satire  f^gaiust 
Injustice  ;"  which  his  lordship  called  a  libd 
afifainst  him  :  and  her  friends  tendering  suffi- 
c^t  bail,  and  desiring  him  to  have  mercy  upon 
Ver  poverty  and  condition,  he  swore  by  the 
name  of  God  she  should  go  to  prison,  and  he 
would  shew  &er  no  more  mercy,  than  they 
could  expect  from  a  wolf  that  came  to  devour 
them;  and  she  might  brinjg^  her  Habeas  Cor- 
pus, and  oome  out  so  ;  which  she  was  forced 
to  do ;  and  after  informed  against  and  prose- 
cuted, to  her  utter  rqin,  four  or  five  terms  after. 

In  like  manner  it  appeared  to  this  committee, 
that  about  that  time  also,  Edward  Berry,  «ta- 
tion^,  of  Gray's-Ifkn,  was  committed  by  the 
aaid  chtef-justice,  being  accused  of  seUing 
**  The  OboervatioQ^  on  sir  George  Wakeman^ 
Trial :"  andt^^ough  he  tendered  1,009^  bial,  yet 
the  chief-justioe  said.  He  would  take  no  raH, 
he  should  go  to  prison,  and  come  out  according 
to  law.  And  after  he,  with  mhch  trouble  and 
charge,  got  out  by  a  Habeas  Corpus,  he  was 
forora  by  himself;  or  his  attorney,  to  attend  five 
terms  before  he  oould  be  dischaijged,  thoo^  no 
information  was  exhibited  agamst  him  m  all 
that  time.  In  considenition  whereof,  and  of 
others  of  the  like  nature  (too  tedious  here  to  re- 
late), this  committee  came  to  this  resolution : 

*'  Resolved,  That  it  is  the  opinion  of  this 
*<  committee,  that  the  refusing  sufficient  bail  in 
« these  cas^,  whereni  the  persons  committed 
**  were  bailable  by  hrw,  was  ittegra],  and  a  high 
^<  breach  of  the  liberty  of  the  subject. " 

And  this  Committee  beii^  informed  of  an  ex^ 
txaordinary  kind  of  a  charge  given  at  the  last 
awEes  at  Ringiiton,  in  the  county  of  Sorry,  by 
Mr.  Baron  Weston,  and  proceeding  to  ex* 
amise  several  persons  tiien  and  there  prasent,  it 
was  made  appear  to  this  Committee,  by  the 
testimony  of  John  Cole,  Riclnrd  Mayo,  and 
John  Pieroe,  ^entiemen,  and  others,  some  of 
whonn  put  down  the  said  baron's  words  in  ifrrit- 
falg,  immediately,  that  part  of  the  said  charge 
was  to  this  effect :  he  inveighed  very  much 
agpinst  Fiure],  Luther,  Calvin,  and  Zumglius, 
fftnABfmtJpg  tb^  as  «ithoi«  of  th^  Reforma* 
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tlon,  which  was  against  their  princiea  minds  : 
and  then  adding  to  this  purpose ;  «  Zningiiusi 
'  set  up  hLsB&natidsm,  and  Calvin  built  4m  that 
Massed  foundation ';  and,  to  speak  trath,  all 
his  disciples  are  season^  with  snob  a  shan»- 
ncss  of  spirit,  that  it  much  concerns  magis- 
trates to  keep  a  strait  hand  over  them  ;  and 
now  they  are  restless,  amusing  us  with  fears, 
a|id  nothing  will  serve  tiliem  but  a  parliament. 
For  my  part,  I  know  no  r^resentative  dT  the 
natiou  but  the  king ;  aU  power  centers  in  him : 
It  is  true,  he  does  intrust  it  with  his  ministers,' 
but  he  is  the  sole  representative  \  and  i'foidi, 
he  has  wisdom  enough  to  intrust  it  no  more 
in  these  men,  who  have  given  us  •such  late 
examples  of  their  wisdom  and  iiuthfulness.' 
Aud  this  Committee  taking  the  said  matter  into 
their  consideration,  came  to  this  ResoSution : 

'^  Resolved,  &c.  That  the  said  expresstona  in 
"  the  charge  nven  by  Uie  said  baron  Weston, 
*'  were  a  scan£d  to  the  Reformation,  in  dero- 
*'  gation  (^the  rights  and  privileges  of  parlia- 
'*  ments  and  tending  to  raise  dis^rd  between 
'*  his  majesty  and  his  subjects." 

And  this  Committee  being  informed  by  seve- 
ral printers  and  booksellers,  of  great  trouble  and 
vexation  given  them  unjustly,  by  one  Robert 
Stephens,  called  a  niessenj^er  of  the  press ;  the 
said  Stephens  being  examined  by  this  Commit- 
tee, by  what  authority  h^  had  proceeded  in  thai 
manner,  produced  two  warrants  under  the  hand 
and  seal  of  the  Chief  Justice  Scroggs,  which 
were  in  hoc  verba : 

'  AngL  u.  Whereas  there  are  divers  ill-dis- 
'  posed  persMis,  who  do  daily  print  and  publish 

*  many  additions  and  treasonable  books  and 
'  pamphlets,  endeavouring  thereby  to  dispose 
'  the  mindsofliis  majestjrs  subfec^  to  sedition 
'  and  rebenkm :   and  also  infamous  libeb,  re-« 

*  fleeting  upon  particular  persons,  to  ^e  great 
'  scandal  of  his  majesty's  government.  For 
«  suppressing  whereof,  bis  majesty  hath  lately 
( issued  out  ttis  royal  proclamation :  and  fbr  the 

<  more  speedy  simpressmg  the  said  seditious 
^  books^  libels,  and  pamphlets,  and  to  the  end 
*•  that  the  autiiors  and  publishers  thereof  may 

*  be  brought  to  their  punishment :— These  are 
}  to  will  uui  require  you,  and  in  his  maiesty's 

*  name  to  charge  and  command  you,  and  every . 
'  of  ^ou,  upon  sight  hereof,jto  be  aiding  and 

<  assisting  to  Rol^  Stepheaus,  messenger  of 
'  the  press,  in  the  seizing  on  all  such  books  and 

<  pamnhlets  as  aforesaid,  as  he  shall  be  inform- 

*  ed  o^  in  any  bookseller's  or  printer^s  dbops  or 

*  warehouses,  or  elsewhere,  whatsoever;  to  the 
'  end  they  may  be  dispose  as  to  law  shall  ap- 
«  pertain.    Also  if  you  shall  be  informed  of  Uie 

*  authors,  printers,  or  publishers  of  such  books 
« or  pampnlets  as  are  above-mentionod,  you 

<  are  to  apprehend  them,  and  have  them  befbce 
'  one  of  his  majes^'s  justices  of  the  peace,  te 
'  be  proceeded  agamst  according  to  law.  Dated 
«  Nov.  29, 1679.  «  W\  ScwMSOa.* 

*  ToR.  Stepl^ens,  messengerof  the  press, 
<  and  to  all  mayors,  sherils,  baiUfis,  oon- 

*  stables,  and  all  other  officers  andmiBii* 

*  ten  whom  tbese  laay  coooenit* 
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<  *  Amglitau  iv-berefts^  the  lriiig*8  majesty  hath 
*\Mf  imsed  oat  his  Proclamation  for  sup- 
^fttaakof^  die  printiik^  and  pablishinj^  nnli- 
'  oaond  news- books,  mxtd  pamphlets  of  news  : 
'  DOtwitfastanifrng  nrhicfa,  there  are  diners  per- 

*  aoBS  who  do  clailv  print  and  publish  such  unli- 

*  eeosed  books  axKl  pamphlets : 

'  Tbese  mre  thercibnre  to  will  and  require  you, 
^  aod  in  his  majesty -s  name  to  charspe  and  com- 
^  mmd  yofiXy  and  eve^ry  of  yoa,  from  time  to 
*'  time,  and  at  all  times,  so  oiien  as  you  shall  be 

*  thereanto  required,  to  be  aiding'  and  assisting 

*  to  Robert  Stephens,   messenger  of  the  press, 

<  in  the  seknn^  oT  ail  such  books  and  pamph- 
^  lets  as  aibresatd,  as  he  shatt  be  informed  of, 

<  in  any  bookseller's  shop,  or  printer's  shop,  or 

*  wirebouses,  or  elseivhere  whatsoever,  to  the 
^  end  they  m&v  he  disposed  of  as  to  law  shidl 
'  appertaia.  LuLewise,  if  you  shall  be  inibrmed 
* « the  authors,  printers  or  publishers  of  such 
'books  or  pamphlets,   you  are  to  apprehend 

*  them,  and  tiare  them  before  me,  or  otae  of  his 

*  maieBty's  justioes  of  the  peace,  to  be  proceed- 

*  ed  against  as  to  \wr  shaU  appertain.  Dated 
'  tfab  S8ih  day  of  Mhy,  a.  d.  1680.' 

/  W.  SCROCOS.' 

*  To  all  mayors,   sheriffs,  bailifis,  con- 

*  *  ^ityHffff,  and  aU  other  officers  and  mi- 
'  nisters  urhom  these  may  concern. 

A  To  Robert    Stephens,    messenger  of 
*  the  press.' 

Upon  view  M^hcrecyf  this  Committee  came  to 
tiiis  Resolution  : 

^  Reaolred,  That  it  -is  the  opinion  of  this 
*' Committee,  that  the  said  warrants  are  arbi- 
^  Uary  and  illegal." 

And  this  Committee  being  informed  of  cer- 
tain scandalous  discoutses,  said  to  be  uttered  in 
polibc  places  by  the  lord  chief  justice  Scroggs, 
ivoceeded  to  examine  sir  Robert  Atkins,  late 
one  of  the  justices  of  the  OomiAon  Pleas,  <)on- 
caniin^^  the  same  ;    hy  whom  it  appears.  That 
at  a  sesscona  dimier   at  the  Old  Bailey,  in  the 
mayoralty   of  sir    Robert  Clayton,  who  was 
ihcii  present;  the  s^d  chief  justice  took  occa- 
sion to  speak  Very  much  against  petitioning, 
condemning  it  as  resembling  41,  as  factioas  and 
tMMKng  to  T^iellion,  or  to  that  effect ;  to  which 
the  sa^  sir  Bobert  Atkins  made.no  reply,  sus- 
pecting he  waited  for  some  adi^antage  over  him. 
Bnt  tbe  chief  jostice  continuing  and  pressing 
h^  with  the  said  discourse,  he  began  to  justify 
petitioning  as  the  rig^ht  of  the  people ;    cspc- 
ciaOy  for  the  sitting*  of  a  parliament,  which  tbe 
law    requires,  if  it  be  done  with  modes^  and. 
respects     Upon  which  the  chief  justice  idl  into 
a  sreat  passion  ;    and  there  is  some  reason  to 
bweve,  that  soon  after  he  made  an  ill  repre- 
sentation of  what  the  said  sir  Robert  had  then 
spoke,  unto  bia  mafesty.    And  this  Committee 
was  Ibrtber  iuforna^y  ^^  l^  s^<^  ^^  Robert 
Atkios  being'  in  circuit  with  the  said  chief  jus- 
tice, at  summer  assizes  was  twelvemonth,  at 
Mocuiioath,  (Mr*  Arnold,  Mr.  Price,  and  Air. 
Biedtoe  being  then  in  company)  tlie  chief  jus- 
Ike  leil  we^a^y^  in  publie,  upon  Mr.  Hcdioe ; 
TOf..  nil. 


taking  off  the  cre^t  of  his  evidence,  and  al- 
ledging  he  had  over-shot  himself  in  it,  or  to 
that  effect,  rcry  much  to  the  disparagement  of 
his  testimony.  And  the  said  sir  Robert  de- 
fending Mr.  Bedloe's  evidence  and  credit,  he 
grew  extreme  angry  and  loud  :  jwijing  to  this 
effect,  •  Tliat  he  verily  believed  Langhorn  died 
'  innocently.'  To  which  the  said  sir  Robert 
replied,  He  wondered  how  he  could  think  so, 
who  harl  condemned  him  himself,  and  had  hot 
moved  tlic  kir.g  for  a  reprieve  for  him.  All 
which  matters  of  discourse,  this  Committee 
humbly  submit  to  the  wisdom  and  considera- 
tion ok^  this  House,  without  taking  upon  them 
to  give  any  opinion  therein. 

And  this  Committee  proceeded  further  to  en- 
quire into  some  nassages  that  happened  at  Lent 
affiizes  last  for  the  county  of  Somerset,  at  the 
trial  of  Thomas  Dare,  gent,  there,  upon  an  In- 
dictment for  saying  falsly  and  seditiously,  ^  That 
'  the  subjects  had  but  "^two  means  to  redress 
*  their  grievances,  one  by  petitioning,  the  other. 
'  by  rebelHon :'  and  found,  that  thoui^h  by  his 
other  discourse,  when  he  said  so,  tlrat  it  ap- 
peared plainly  he  had  no  rebellious  intent  in 
that  he  said,  «  Then  God  ibrbid  there  should  be 
*'  a  rebellion,  he  would  be  the  ftMt  man  to  draw 
'  the  sword  against  a  rebel ;'  yet  he  was  pro- 
secuted with  great  violence ;  and  having  plead- 
ed, Not  Ouihy,  he  moved  Mr.  Justice  Jones, 
(who  then  sat  Judge  there)  that  he  might  try  it 
ft  the  next  assizes;  for  that  Mr.  Searte  (who 
was  by  at  the  speaking  of  the  words,  and  a  ma- 
terial wimess  for  his  defence)  was  not  then  to 
be  had,  and  an  affidavit  to  that  purpose  was 
made  and  received  ;  bm  the  said  Justice  Jones 
tojd  him,  that  was  a  favour  of  the  court  only, 
and  he  had  not  deserved  anv  favour,  and  so 
forced  him  to  fry  it  presently.  But  the  jury, 
appearing  to  be  an  extraordinary  one,  prox  ided 
on  purpose,  being  all  of  persons  that  had  highly 
opposed  petitioning  for  tiie  sitting  of  this  parha- 
ment,  he  was  advised  to  withdraw  his  plea  ; 
and  the  said  Justice  Jones  encouraging  him  so 
to  doj  he  contest  the  words,  denying  any  evil  in-- 
tention,  and^ve  the  said  Justice  an  account 
in  writing,  oithe  truth  of  the  whole  matter, 
and  made  a  subniission  in  court,  as  he  was  di- 
rected by  the  said  Justice,  who  promised  to  re« 
commend  him  to  his  majesty  ;  but  imposed  a 
tine  of  500/,  on  him,  and  to  be  bound  to  good 
bdiaviour  for  three  years :  declaring  also,  that 
he  was  turned  out  from  beinc  a  common -coun- 
sellor of  the  corporation  of  launton,  in  the  said 
county,  on  pretence  of  a  clause  in  t!)eir  charter, 
giving  such  a  power  to  a  judge  of  assize.  And 
the  said  Thomas  Dare  remains  yet  in  prison  lot 
the  said  line ;  in  which  matter  of  the 'trial  a- 
foresaid,  this  comniittee  desireth  to  refer  itself 
to  the  judgement  of  this  House. 

The  Resolutions  of  the   Home  of  Commons 
upoa  the  said  Report, 

<*  1.  That  it  is  the  opinion  of  this  House,  that 
the   discliarging  of  the  Grand  Jur)-  of  the  hun- 
dred of  Ossulston,  in  the  county'  of  Middlesex, 
by  the  court  of  King's  Bench,  in  T^mtty  %etiB 
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fast,  before  the  last  day  of  the  term ;  and  before 
th«y  had  fiDishcd  their  preseatmeDtSjwas  arbitral 
ry  and  illegal,  destrudiveto  public  justice,  a  ma- 
mtcst  Tiolation  of  the  oaths  oftheiud^ofthat 
couit,  and  a  means  to  subvert  the  (undamen- 
tal  laws  of  this  kingdom,  and  to  introduce  po- 
pery. 

3.  *<  That  it  is  the  opinion  of  this  House, 
that  the  rule  made  by  the  coui't  of  King's 
Bench,  in  Trinity  term  last,  a^inst  printing  of  a 
book,  called,  the  Weekly  Tatkt- of  Advice  from 
Ilome,  IS  illegal  and  arbitrary  ;  thereby  usurp- 
ing to,  themselves  legislative  power,  to  the 
great  disoouragemcmt  of  the  Protestants,  and 
For  the  countenancing  of  popery. 

3.  **•  That  it  is  the  opinion  of  this  House,  that 
the  court  of  King's  Bench,  in  the  imposition  of 
fines  on  offenders  of  late  years,  have  actetl  ar- 
bitrarily, illegally  and  ])artially,  favouring  pa- 
pjLifts,  and  persons  popishly  alkcted,  and  exces- 
sively oppressing  his  miyesty's  Protestant  sub- 

4.  ''That  it  ii  the  opinion  oi'tbls  House, 
that  the  refusing  sufficient  bail  in  these  cases, 
wherein  tbejpersons  committed  were  bailable 
by  law,  was  illegal,  and  a  high  breach  of  the 
liberties  of  the  subject. 

5.  '*  That  it  is  the  opinion  of  tliis  House, 
that  the  said  expressions  in  the  charge  ffiven 
by  the  said  baron  Weston,  were  a  scandal  to 
the  reformation ;  and  tending  to  raise  discord 
between  his  majesty  and  his  subjects,  and  to 
the  subversion  of  the  ancient  constitution  of 

Erliaments,  and  of  the  government  of  this 
igdom." 

6.  <^  l^at  it  is  the  opmion  of  this  House, 
that  the  said  warrants  are  arbitrary  and  illegal." 

T/ie  Resolutions  of  the  Commonsy/or  the  Imr 
peockmcht  of  the  taid  Judgen, 

Resolved,  «<  That  sir  Williara  Scroggs,  kt 
Chief  Justice  of  the  comt  of^King's  Bench,  be 
impeached  upon  the  said  Report,  and  the  Reso- 
lutions of  the  House  thereupon. 

3.  '*  Tliat  sir  Thomas  Jones,*  one  of  the  jus. 

*  See  North's  account  of  sir  Thomas  Jones  in 
theNoteatthebegimibgof  tfiisCase.  In]683, 
he -was  appointed  ChiefJustice  of  the  King's 
Bench,  ^me  insight  nito  his  real  character 
may  be  obtained  from  perusal  of  the  trials  of 
Feridey,  Rmg,  Gaunt,  and  Cornish,,  a.  d.  1685, 
infray^in  the  following  year,  however,  king 
James  displaced  him.  Roger  Coke  relates  the 
eircumstaiu'es  of  his  remoi^  thus : 

«« The  king,  to  make  a  thorou^-h  reformation 
will  make  the  judges  in  Westminster  Hall  to 
murder  the  Common  Law,  as  well  as  the  king 
and  his  brother  designed  to  munler  the  parlia- 
ment by  itself;  and  to  this  end,  the  king,  before 
he  would  make  any  judges,  would  make  a  bar- 
piin  with  them,  tiiat  lliey  should  declare  the 
king's  power  of  dispensing  with  the  penal  laws 
and  tests  made  against  recusants,  out  of  pariia- . 
ment. 

"  ilowcver,  herem  the  king  stumbled  at  the 
thrcshdd ;  for  it  is  aoid  he  b^an  with  sir  Tho- 


of  the  said  court  of  King's  Bench,  be  hii|ieach« 
ed  upbn  the  said  Ke|)ort,  and  Resolutiona  of  the 
House  thereupon. 


.**- 


mas  Jones,  who  had  merited  so  much  iu  Mr. 
Cornish  his  trial,  and  iu  the  West :  ■  yet  sir 
Thomas  boggled  at  this,  and  told  tlie  kiii^,  He 
could  not  doit:  to  which  the  king  answered,  be 
would  have  twelve  judges  ofhis  opinion  ;  and  sir 
Thomas  replied^  he  might  have  twelve  judges  of 
his  opinion,  but  would  scarce  fmd' twelve  Uw- 
vers.  The  truth  of  this  I  have  only  from  fame  ; 
but  I  am  sure  the  king's  practice  in  reforming' 
thejud^,  whereof  aU  ([except  my  Lord  Cliiof 
Baron  Atiiins,  and  Jinstire  Powel)  were  such  a 
pack  a^  never  before  sat  in  Westminster-Hall, 
srave  credit  to  it 

Bnt  if  tlie  Ixird  Chief  Justice  Thor^,  for 
taking  a  bribe  of  1 00/.  was  adjud«;cd  to  be  nang-> 
ed,  and  all  his  land^  and  goods  iurteii.od,  in  the 
reign  of  Edward  tlie  3d,  because  thereby  aa 
much  as  in  him  lay  he  had  broken  tlie  king's 
oath  made  unto  the  people,  which  the  king  bad 
intrusted  him  withal ;  and  if  Justice  Ti^esdiaa 
was  hanged,  drawn  and  4|uartered,  tor  giviof^ 
his  judgment  that  the  kii!g  might  act  contrary 
to  one  act  of  pariiament ;  and  il'  Blake,  the 
king's  council,' Usk,  the  under-shcrift'cf  Mid- 
diesex,  and  five  more  of  quality,  were  hanged  in 
the  reign  of  Haary  the  4th,  for  but  assisting  in 
Tresilian's  judgment :  what  then  did  theae 
judges  deserve,  which  made  bai^ains  with  the 
king  before-hand,  to  break  the  king's  oath  he 
had  made  to  tlie  people,  and  entitled  the  king  to 
a  power  to  subvert  the  laws,  and  gave  judgment 
before-hand  to  act  contrary'  to  them  F  Andrew 
Horn,  in  his  Mirror  of  Justice,  tells  us,  thai 
king  Alfred  (the  mi^r  of  kings)  hanged  Dar- 
ling, SegBor,  Cad  wine,  Cole^  and  40  judges 
more,  because  they  judged  ia  paiticular  causes 
contrary  to  law :  but  sure  this  was  not  more  to 
Alfiped's  honour,  than  it  was  to  the  dishonour  of 
king  James  to  make  bargains  betbre-hand  wi^ 
judges  to  give  judgment  conti'ary  to  the  laws 
themselves ;  and  unless  they  would  b:  eak  the 
kini^s  oath  to  his  people,  they  should  not  be 
hisjiiHgps." 

The  following  is  the  account  given  by  the 
candid,  upright  sir  John  Reresby : 

<<  This  day,  April  S9,  1686,  being  the  first 
of  the  Term,  a  great  change  was  made  amoni^ 
the  jud§pes  in  Westminster-hall :  there  was  a 
new  Chief-justice  of  the  Common-Pleas,  and 
another  new  judge  of  the  same  bench ;  ther^ 
was  a  new  Chief-baroa;  in  fine,  tour  nevr 
judges  of  tlie  several  courts.  This  mads  n 
coDsiden^le  noise,  as  the  gentlemen  now  dis- 
placed were  of  great  learning  and  lo^'ohy ,  and 
whose  only  crime  had  been,  they  would  not 
give  their  opinions,  as  several  of  their  brethren 
had  done,  tliat  the  king  by  his  prerogative 
might  dispense  with  the  test  required  of  Bomsa 
Catholics.  The  next  day  i  was  informed  by 
Mr.  Jones,  son  •  to  the  chief-justice  of  that 
name,  lately  turned  out,  that  his  father,  upon 
his  dismission,  obsen^ed  to  the  king,  tliat  he 
was  by  no  meaoy  sorry  be  wan  l^id  aside^  old 
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S.  «  That  ar  Ridiwd  Weston,*  one  of  the 
oftfae  court  of  Exchequer,  be  impeftched 
iipoo  tfte  said  Report,  and  iceaolutioiia  of  the 
ttome  tbereopoD. 
CMcred^  ^*  That  the  Committee  appoi 

ir  Fn 


la  prepare  an  impeaehmeut  againat  sir 
North,  Chief  Jijstioe  of  the  court  of  Common- 
Ffeea,  do  prepare  Impeachmenta  against  the 
anU  air  li'Viiliam  Scrogga,  sir  Thomas  Jonea, 
aad  an*  Richard  Weslon,  upon  tiie  said  Report 
and  Resolutions." 

Ordered,  <<  That  the  said  Report,  and  se- 
veral Reaohitians  "of  diis  House  thereupon,  be 
ytmttd  ;  aftid  that  filir.  Speaker  take  care  in  the 
Ibereof  apart  from  this  day's  other 


VS?? 


Sr  Richard  Coxbett  reports  finom  the  Com- 
a{>pointed  to  prepue  an  Impeaclunent 
Mainot  sir  William  Scroggs,  knt.  Chief  Justice 
ar  the  eomt  of  Kin^a-Bpnch,  upon  the  former 
Report  of  the  aaid  Committee,  andtheReso- 
laidaiiB  of  the  House  tliereupon.  That  the  Com- 
vaifieej  having'  taken  the  matters  to  them  re- 
fared  intD  oonsideralioa,  had  agreed  npon  se- 
vend  Articles  of  Irapeacimient  against  the  said 
sir  WiMiana  Seioggi;  which  he  read  in  bis 
place;  aad  aftermuda  delivered  them  in  at 
dRclerk'atahle:  where  the  simie  being  read, 
aafottowa: 


ARTICLES  or  IMPEACHMENT  against 
Sir  WM.  SCROGGS,  knt.  Chief  Justice 
of  the  court  of  Kbg's- Bench,  by  the  Com- 
mons, in  this  present  Parliament  assembled, 
in  their  own  name,  and  in  the  name  of  all 
the  Commons  of  England,  of  High-Trea- 
aoa,  suui  other  great  Crimes  and  Misde-^ 
meanors.f 

L  That  be  fhe  said  WiDiaiD  ScrcMm,  then 
hmmg  Chirf-Jnstioe  of  the  ooart  of  lying's- 
BsBoh,  hath  traiteroashr  and  wickeifiy  enwa- 
flwrad  la  BUhrert  the  rondamenlal  laws,  and 
All  I  stsiiiiilMii  religisa  aad  goremment  (if  thia 


as  he  was  in  his  serrice,  bat  con* 
thai  bBmajeaty  shonkt  cscpect  such  a 
of  the  law  &om  faini,  aa  he  could 
MBl  honestly  g'ire ;  and  that  none  but  indigent, 
igWHiut,  or  ambitioaa  menwonld  give  their 
arfgiia^  aa  he  expected ;  aad  mi  to  this 
WiBsjrrty  nAde  answer.  It  was  neoaasary 
hiaiBlgea  should  b«  aH  of  one  mind." 

See,  alaa,  1  Bnmei's  Own  Times,  669; 
t  OUmixoB,  roe ;  Behard,  1077  ;  3  Kennett, 
4S1,  isl  ed. ;  «  Rapin,  754,  765,  ed.  o^74d  ; 
1  RiUi,  9?0. 

*  See  Roger  North's  character  of  him,  ante, 
p.  M6.'  Baron  Westaa  seems  to  have  been  a 
aw  of  maeh  boJdnesa ;  for,  notwitfaataading 
praoaediDgs  u;ainst  him,  he  aftarwards 
'  the  potrer  or  the  House  by  liberating, 
aBflabeaa  Corpus,  Sheridsn,  who  was 
ia  eoilody  under  a  commitment  of  the  House. 
f  As  la  the  rig^  of  the  liords  to  try  » Com' 
mmr  npiMi  an  Intf^eaichment  of  High  Treason, 
Ilea  Note  ti>  the  Caae  of  Filibarrai,  a,  p.  16^1, 
h  ibvi^oOfctira' 


kingdom  of  England ;  and,  instead  thereof,  to 
introdui:e  [wpery,  and  arbitrary  and  tyrannical 
'  goTpmment  against  law ;  which  he  has  do* 
clared  by  divers  traiterous  and  widced  wurds, 
opinions,  judgments,  practices,  and  actions. 

II.  That  he  the  said  sir  William  Scnwgs,  in 
Trinity  Term  last,  being  then  Chief- Justice  of 
the  said  court ;  and  having  taken  on  oath  duly 
to  administer  justice  according  to  the  laws  and 
ststutes  of  this  realm;  in  punuance  of  his  said 
traiterous  purposes,  did,  together  with  the  rest 
of  the  justices  of  the  same  court,  seyeml  daytf 
before  the  end  of  the  said  term,  in  an  arbitrary 
manner,  discharge  the  Grand-Jury,  which 
then  served  for  the  hundred,  of  Oswaldston,  in 
the  county  of  Middlesex,  before  they  had  made 
their  presentments,  or  had  found  several  bills 
of  indiodnent,  which  were  then  beforeithem  : 
whereof  the  said  sir  William  Scroggs  was  then 
fully  informed ;  and  that  the  same  would  bo 
t^dered  to  the  court  upon  the  last  day  of  the 
said  teitai ;  which  day  then  was,  and  by  the 
known  course  of  the  said  court,  hath  always 
heretofore  been  given  unto  the  -said  jury  ior 
the  delivenns*  in  of  their  bills  and  prifsent^ 
ments :  by  which  sadden  and  iU^fai  discharge 
of  the  said  jury,  the  course  of^ justice  waa 
stopped  maliciously  and  designedly ;  the  pre- 
sentments of  many  Papists,  and  odier  offenders, 
were  obstructed ;  and,  in  particular,  a  bill  ^ 
indictment  against  James  duke  cMf  Toik,  fdf 
absenting  himself  from  church,  which  was  then 
before  them,  was  prevented  from  beitag  pro- 
ceeded npon. 

III.  That,  whereas  one  Henry  Carr  had» 
for  aome  time  before,  published  eviery  week  a 
certain  book,  intitled,  *«  The  Weekly  I^cquet  of 
Advice  from  Rome,  or,  the  History  of  Popery  ;'* 
wherein  the  superstitions  and  « cheats  of  tho 
church  of  Rome,  were  from  time  to  time  ex* 
posed  ;  he  the  said  sir  William  Scroggs,  then 
Chief  Justice  of  the  court  of  Kinj?^  Bench^ 
tc^ether  with  the  otlter  jud^  or  the  said 
court,  before  any  le^l  conviction  of  the  said 
Carr  of  any  crime,  did  m  the  same  Trinity  Term, 
in  a  most  illegal  and  aarbitrary  manner,  makc^ 
and  cause  to  be  entered^  a  certain  rule  of  that 
court  against  the  printmg  of  thesakl  book;  i« 
Atfc  verba  ; 

'  Die  Mercurii  proxima  post  tres  Septima* 
'  nas  SanctK  IVinitatis,  Anno  39  Car.  II.  negia. 
*•■  Ordinatum   est   quod    Lober  intitulaf  *  The 

*  *  Weekly  Pacquet  of  Advice  from  Rome,  or, 
'  *  the  History  of  Popeiry ,'  non  ulterins  impri« 

*  matur  vel  publicetnr  per  aliquam  personam 

*  qnamcunque.  Few  Cur** 

And  did  cause  the  said  Carr,  and  diven 
printers  and  pther  persons  to  be  served  with  the 
same ;  which  said  rule  and  other  proceedinga 
were  most  app:urently  contrary  to  all  justice,  m 
condemning  not  only  what  had  been  written 
without  h^oin^  the  parties,  but  also  all  that 
might  for  the  future  be  Written  on  that  sub* 
ject ;  a  manifest  countenancing  of  popery  and 

•  Set  tha  Case,  vol  7,  jp.  1111,  of  this  Col- 
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diseouragement  of  |>rotestante,  an  open  inTttBion 
upon  the  rig^htof  the  suLJBCt,  and  an  encroach- 
ing ankl  assuming  to  themselTes  a  iegislative 
p6wer  and  authonty. 

IV.  That  he  the  said  sir  William  Scroggps, 
since  he  was  made  Chief  Justice  of  the  Kings's 
Bench,  bath,  together  with  the  other  judges  of 
the  said  court,  most  notoriously  departed  mm  all 
rules,  of  justice  and  equality,  in  the  imposition 
of  fines    upon   persons  convicted  of  misde- 
meanors in  the  said  court ;  and  particularly  in 
the  Term  of  Easter  last  past,  did  openly  de- 
clare in  the  said  court,  in  the  case  of  one  Jes- 
sop, .  who  was  coniifrted  of  publishing  false 
news,  and  was  then  to  be  fined.  That  he  would 
have  regard  to  persons  and  their  principles  in 
imposing  of  lanetL,  and  would  set  a  tine  of  500/. 
on  one  person    for  the    same    offence,  for  the 
which  he  would  not  fine  another  100/.     And 
according  to  his  said  uirju^  and  arbitrary  de- 
claration, he  t\w  said  sir  Williapi  Scroggs,  to- 
gether with  the  said  other  justices,  did  then 
impose  a  fine  of  100/.  upon  the  said  Jessop  ; 
aifhough  the.saicf  Jessop  had  before  that  time 
proved  one  Hewit  to  be  convicted  as  author  of 
the  said  false  news  f  and  aflerH'ards,  in  the 
saroeTenn,  did  fine  the  said  Hewit  upon- his 
said  conviction,  only,  five  marks  :  Nor  hath  the 
said  sir  Willliam  Scroggs,  together  with  the  other 
judges  of  the  said  court,  h^  any  regard  to  the 
nature  of  the  offences,  or  the  ability  of  the  per- 
sons, in  the  imposing  of  fines  ;  but  have  been 
manifeftly  partial  and.  favourable  to  papists,  and 
persons  affected  to,  and  promotinp^  the  popish 
mtere8t,.in  this  time  of  imminent  danger  from 
them  :  And  at  the  same  time  have  most  se- 
verely and  grievously  ofipressed  his  majesty's 
protestant  subjects,  as  will  appear  upon  view  of 
the  several  records  of  fines  set  in  the  said  court. 
By  which  arbitrary,  unjust,  and    partial  pro- 
coodings,    many    of    his    muesty's    liege- 
pcaople  have   been   ruined,   and  popery  coun- 
tenanced  undei'   colour  of  justice ;    and    all 
the  mischiefs  .  and    excesses    of  the  court  of 
^^-Chamber,    by    act  of  parliament    sup- 
pressed, have  been  again,  in  direct  opposition  of 
ihe  said  law,  introduced. 

V.  That  he. the  said  sir  WUIiam  Scroggs, 
for  the  further  accomplishing  of  his  said  trai- 
torous and  wicked  purposes,  and  designing  to 
subjeut  the  persons,  as  well  as  the  estates  of 
his  msnesty's  liege  people,  to  his  lawless  will 
and  pleasm'e,  hath  frequently  refused  to  ac- 
cept of  bail,  though  the  same  were  sufficient, 
and  legally  tendered  to  him  by  many  persons 
accusS  k>efore  him  only  of  such  crimes  for 
ivbich  by  law  bail  ought  to  have  been  taken, 
and  divers  of  the  said  persons  being  only  ac- 
cused of  offences  against  himself;  declaring 
at  tlie  same  tiute,  that  he  refused  bail,  and 
committed  (hem  to  gaol  only  to  put  them  to 
charges  ;  and  using  such  furious  threats  as 
were  to  the  terror  t)f  his  majesty's  subjects, 
and  such  scandalous  expressions  as  were  a  dis- 
honour to  the  government,  and  to  the  dignity  of 
bis  office.  Aiid,  particulaiidy,  that  1m  me  said 
air  William  Scroggv  did,   m  the  y^ar  ]679, 


oomnoit  and  detain  in  prison,  in  such  mdawful 
manner,  among  others,  Henry  Carr,  Georee 
Broome,  Edward  Berry,  Benjanoiin  HamSt 
Fi-ancis  Smith,  csen.  Francis  Smith,  jun.  and 
Jane  Curtis,  citizens  of-  London  :  Wnich  pro* 
oeedings  of  the  said  sir  William  Scroggs,  area 
high  breach  of  the  liberly  of  t]\e  subject,  des- 
tructive  to  the  fundamental  laws  of  this  realm, 
contrary  to  the  Petition  ofRii^ht,  and  other 
statutes  ;  and  do  manifestly  temi  to  the  intro- 
ducing of  ai'bitrary  power. 
.  VI.  Th^  he  the  said  sir  William  Scra^gs, 
in  fiirther  oppression  of  lus  m^esty's  hege 
people,  halli,  since  his  being  made  Cfnief  Jus- 
tice of  the  said  court  of  King*8-bench,  in  an  arbi- 
trary manner,  granted  divers  general  warrants* 
for  attaching  the  persons  and  seizing  the  goods 
of  his  majest^'^'s  subjects,  not  named  or.  des- 
cribed particularly  in  the  said  warrants :  By 
noeans  whereof,  many  of  his  m^esty's  sub^ 
jecCs  have  been  vexed,  their  houses  entered  into, . 
and  they  themselves  grievoudy  oppressed^ 
contrary  to  law.  ^ 

VII.  Whereas  there  hath  been  a  horrid  an^ 
damnable  plot  contrived  and  carried  on  by  the 
papists,  for  the  murdering  the  king,  die  suover- 
sion  of  the  laws  and  goyemment  of  this  king- 
dom, and  for  the .  destruction  of  the  protestant 
religion  in  the  same  ;  all  which  tbe  said  sic 
Wifiiam  Scroggs  well  knew,  having  himseir 
not  only  tried,  but  given  judgment  against  se- 
veral of  the  offenders  :  Nevertheless)  die  said 
sir  William  Scroggs  did,  at  divers  times  and 
places,  as  well  sitting  in  court,  as  othenrise, 
openly  defame  and  scandalize  several  of  the 
witnesses,  who  had  proved  the  said  treasons 
against  divers  of  the  conspirators,  and  had 
giveif  evidence  against  divers  other  persons, 
\^ho  were  then  untried,  and  did  endeavour  to 
disparage  their  evidence,  and  take  off  their' 
credit ;  whereby,  as  much  as  in  him  lay,  he 
did  traitoroudy  and  Vickedly  suppress  and 
stifle  the  discovery  of  the  said  Popisn  Plot,  add 
encourage  the  conspirators  to  proce^  in  the  . 
same,  to  the  great  and  apparent  danger  of  his 
miycsty's  saCTed  life,  and  of  the  well  establish- 
ed government,  ^and  religion  of  this  redmof 
England. 

yill.  Whereas  the  said  sir  WDliam  Scrooapi, . 
being  advanced  to  be   Chief  Justke .  of^e 
Court  of  King's   Bench,   ou^t,.  by  a  sober,  ' 
grave  and  virtuous  conversation,  to  nave  given, 
a  good  example  to  the  king's  liege  poople,  sad 
to  demean  himself  answerable  to  the  digni^of 
so  eminent  a  station ;  yet  he  the  said  sir  Wil- . 
liam  Scroggs,  on  tiie  contrary,  by  his  frequenc 
and  notorious  excesses  ahd  debaucheries,  and 
his  profane  and   atheistical  discourses;  dod& 
daily  affront  Almighty  God,  dishonour  his  ma- 
jesty, give  oonntenance  and  encouragemenl  to 
all  manner  of  vice  and  wickedness,  and  brii^ 
the  highest  scandal  on  the  public  justice  of  the 
kingdom. 

'     '  "    '  '    »     -- 

*  See  this  Case  referred  to  by  Mr.  Dunning' 

in  his  Ajgunient  iathe  Case  of  Leach  v,  Money^ 

and  others,  l,  o.  1765,  In  t^  CoUectiou. 
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HI  wlij^h  words,  opinions  and  actions  of  t!ie 
^urfar  lyflKom  Scpc»gs,  were  by  him  spoken 
and  dtmsj  traitorously,  wickedly,  falsly,  and 
BMKcioosly,  to  alienate  the  hearts  of  the  king^'s 
soliectf  from  his  maiesty,  and  to  set  a  dirision 
mrtenhim  and  them  ;  and  to  subvert  the  fun- 
(hmental  laws,  and  the  established  religion  and 
gwfeninient  of  this  kin^om,  and  to  introduce 
papery,  and  aif  arbitrary  and  tyrannical  govern- 
mot,  contrary  to  his  own  kuotvledge,  and  the 
known  laws  of  the  realm  of  England.  And 
tlKicliT  he  the  said  sir  William  Scroggs  hath 
Mit  ofjy  broken  his  own  oath,  but  also,  as  far 
IS  in  hon  lay,  liath  broken  the  king's  oath  to 
hii  people  ;  whereof  he  the  aud  sir  Willliam 
Scroges,  representing'  his  majesty  in  so  hi^h 
in  omce  or  justice,  had  the  custody  ;  for 
vychthe  said  OoniTnons  do  impeach  him  the 
sttd  nr  Williatn  Scro^^,  of  the  Hi^h-Trea- 
WB  against  our  'sovereig'o  lord  the  king,  and 
bis  crown  and  dignity,  and  other  the  high 
erhnes  and  misdemeanors  aforesaid. 

ihd  the  said  Oammons,  by  protestation  say- 

ng  to  themselves  the  liberty  of  exhibiting  at 

uytime  hereafter,  any  other  accusation  or  im- 

p4chment  a^inst  the  said  sirWilKamScroc^ 

ind  also  of  replying'  to  the  answer  that  he  snail 

mke  thereunto,  and  of  offering  proofs  of  the 

premises  or  of   anv    other  impeachments  or 

accQsations  that   sfiall  be  by  tnem  exhibited 

igiinst  hint,  as  the  case  shall  (according  to  the 

eosrse  of  parliament)  require ;  do  pray  that 

dw  said  sir  William  Scroggs,  chief  justice  of 

the  conrt  of  King*s-bench,  may  be  put  to  an- 

fwer  to  all  and  every  the  premises,  and  may 

be  oommitted  to  safe  custody  ;  and  that  sncn 

proeeedings,    examinations,    trials  and  judg« 

DMOts  may  be  upon  him  had  and  used,  as  is 

•greeaUe  to  law  and  justice,  and  the  coarse  of 


Upon  die  above  Articles  the  following  De- 
bale  took  place. 

Sir  FraneU  Winmngton.  It  is  said,  by  May- 
Tliat  the  fvst  article  is  fi^eneral.  All  I 
Ly  is,  that  it  is  a  substantisd  article,  <*  To 
rt  the  fhndamentai  laws  of  England,  and 
Id  intrtMloce  popery  and  arbitrary  go^^rni^cnt 
by  words,  actions,  and  opinions."  That  article 
a  great  crime,  when  that  learned  serjeant 
^  ed  in   the  impeachment  of  lord 


John  Knight,    That  article  was  then  of 

K  importance.  In  lord  Clarendon's  impeach- 
lora  StnUTord's  case  was  cited ;  but  there 
ihey  proceeded  by  act  of  parliament,  and  within 
tivo  ordiree  days  passed  it,  with  a  clause  of 
■et  being  hereafter  drawn  into  example.     1 

m  I  .     —  III  .     ■      I  ,    ,       I   .  —  

*  *  I.  appoint  John  Wright,  and  Richard 
» Cfaiswell,  to  nrint  these  Aiticles  of  impeach- 
*  ment,  with  tne  Resolution  of  the  House  of 
'  Commons  relatii^  to  the  same,  upon  Wed- 
'  *  nea&ir  the  5th  of- Jan.  1680.  Perused  by  me 
'•coorfogtotbe  ordefHif  the  House  of  Com- 
'  Dons ;  iind  that  no  other  person  presume  to 
'inetfafta.    Wl.  WiiXUMS,  Speaker.' 


would  have  the  statute  1  Mary  read  which  de- 
clares »<  That  notliing  shall  be  construed  trea- 
son but  what  is  already  so  by  25  Edw.  3.  No . 
otherwise  declared,  but  by  act  of  parliament.** 
I  would  not,  in  behalf  of  tlie  subject,  make  new 
treasons. 

Seiieant  Maynard.    What  Knifi^ht  says  of" . 
25  Edw.  3.  is  Tery  tru6,  but  by  a  distinction  it 
must  go.  The  question  mored  is,  "  Whether 
any  punishment  of  any  offence  con  be  by  the 
name  of  treason  in  parliiament  ?**  No  man  can 
deny  it.    But  enormous  offences  may  be  im- 
peached by  the  name  of  treason,  notwithstand- 
ing the  statutes.  There  was  a  treason  at  com- 
mon law  before  the  statute  of  25  Edw.  3,  and 
the  judges  took  upon  them  to  determine  trea- 
son.    But,  by  that  statute,  the  judgnient  of" 
treason,  in  doubtful  cases,  is  expressly  reserved 
to  parliament,  amongst  other  thmgs.  **-But  be- 
cause men  cannot  think  what  soil  of  men  may 
be  judges,  they  shall  not  proceed  in  a  doubtfuJ 
case,  but  shall  acquaint  the  parliament,  which  * 
is  not  to  have  an  act  made,  but  by  judgment  in ' 
parliament  to  declare  it  treason."     What  trea- 
son is,  no  man  can  define,  nor  describe.   In  that 
statute  it  is  not;  but  treasons  are  enumerated  ;*' ' 
"  only  those,  and  lliose  cases;    if  any  other 
cases  come  before  them,  they  shall  not  proceed 
uuon  them,  but  shall  acquaint  the  parhament. ' 
Iran  offence  be  committed,  the  parliament  shall 
judge  whether  it  deserves  the  punishment  of 
treason,*'    What  if,  as  in  our  case,  in  interval ' 
of  parliament,  there  should  be  a  contrivance  to 
destroy  all  the  Lords  and  Commons;  is' that' 
comparable  to  the  treason  of  coining  a  shilling  ^ 
Afler  the  statute  35  Edw.  3.  many  acts  were 
made  Treasons  on '  particular  occasions,  as  in 
Hen.  6.  Hen.  8.  Edw.  0,  1  Maiy,    "  None 
shall  be  judged  treason,  but  what  is  so  by  25  • 
Edw.  3.  in  reference  to  the  courts  below.*'  If  an 
act  of  parliam^t  does  not  name  the  kin^,  it  docs 
not  bind  him.     And  win  any  man  thmk  that' 
the  Lords  will  let  their  throats  lie  open  to  be  cut,  * 
and  not  judge  such  a  conspiracy  to  be  treason  ? 
Whatever  offence  deserves  the  punishment  of  a 
traitor,  the  parliament  may  impeach,  &c.   and 
the  Lords  judge  accordingly.     Before  the  sta-  ' 
tute  25  Edw.  3.  a  lord  did  raise  eight  hundred 
men,  &c.  and  it  was  judged  but  a  riot.    Where . 
the  offence  is  a  public  destruction  to  the  nation, 
as  all  offences  to  the  king,  as  coining,  &c.  it  is 
treason ;  but  in  a  riot,  the  intention  and  scope  ' 
is  on  particular  persons,  and  was  not  judged ' 
treason  in  the  levying  eight  hundred  men,  occ. ' 
To  destroy  the  inclosure  of  particular  persons,  • 
is  not  treason ;  but  to  go  in  great  numbers  to  ' 
destroy  all  inclosures  in  cenml,  is  treason ;  ibr 
it  differs  in  the  scope  and  intention  of  the  party.  • 
In  this  case  before  you,  here  is  a  design  and  ^ 
intention  to  destroy  the  nation,  and  our  reli- 
gion, and  people  combine  to  form txmipanies 
and  raise  arms,  and    intend  to  destroy  the  - 
Lords  and  ^Commons.    Think  you,  that  Uiis  • 
cannot  be  judged  treason?  Now  comes  the  sta- ' 
tute,  and  says  *'  If  such  an  offence,  as  men  cannot 
define,  should  happen,  thejudges  are  to  acqttaunt 
the  parliament  with  it."    And  an  act  of  {lar- 
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liament  does  nottnad  die  parlUment  unless  the 
parliament  be  named.  General  words  shaH 
never  take  away  the  right  of  the  nation,  in  the 
judgment  of  Lords  and  Commons,  The  words 
about  Hen.  8.  and  the  taking  his  wife  again, 
te.  were  as  strange  a  thing  as  we  can  imagine* 
Since  US  Edw.  3.  in  Rich.  S.'s  time,  some  thtft 
betrasred  a  castle  in  France,  by  judgment  of 
parliament,  wichout  more  ado,  were  beheaded  ; 
and  that  iira  differoit  judgment  from  the  law 
hi*cftse  of  treason.  What  the  act  85  Edw. 
d.  does  reseire  for  partiam^t,  shall  not  be  judg- 
ed in  any  inferior  court.  1  Mary — Not  to  define 
but  enumerate  what  the  judges  shall  jud^e.  In 
Rich,  a.'s  time  a  jiii%ment  was  declared  in  par^ 
Kament  against  Tresilian.  The  statute  does 
not  define  before-hand,  but  when  an  offence 
does  fall,  then  to  judge  it.  Sometimes  the  par- 
liament have  judged  hanging  and  drawing,  and 
not  quartering  nor  embowellmg,  and  sometimes 
beholding  only.  In  treason,  the  forfeiture  ^is 
to  the  king ;  m  felony,  to  die  lord  of  the  manor. 
This  case  we  now  debate  is  no  case  enumera- 
ted in  95  Edw.  3.  But  take  that  power  away 
of  declaring  treason  in  parliament,  and  you 
may  have  all  your  throats  cut.  (He  spoke  low, 
not  well  to  be  heard  J 

Sir  John  Otway.  No  doubt  nor  question  but 
•II  offence  shall  be  treason,  if  King,  Lords,'and 
Comnfons  declare  it  so,  since  that  statute  25 
Bdw.  3.  This  article  against  Scroggs  is  very 
uncertain.  Has  he  broken  the  rnndamental 
laws  of  the  nation  P  Wherein  ?  It  is  a  hard 
thing^for  a  man  to  fell  under  the  displeasure  of 
Ae  House  of  Commons.  No  sulgect  is  too  big 
for  them.  It  had  been  agreat  sadsfeodon  for 
l^croggs  to  have  acknowledged  the  offenoe  here 
Mid  explained  himself^  and  it  has  been  ire- 
qjoently  dmie  here  by  dome  Lords ;  as  the  duke 
ol*  Buckingham,  and  lord  Arimgton,  who  ex- 
plained th^r  actions,  &c.  and  upon  satisfaction, 
the  Hook  has  forbometoimpeachrMr.  Thomp- 
soaof  Bristol  was  heard  at  the  committee ;  so 
WAS  sir  John  Davis  of  Ireland.  Lord  chief 
ji^lioe  Keding  was  heard  in  the  House,  upon 
complaints  agujoet  him,  and  the  matter  went  no 
fiiTtlier.  I  would  have  Scroggs  sent  for,  to 
k^KOw  what  aiMiwef  he  can  make  for  hhnsetf. 
Let  him  ha^e  the  swno  justice  others  have  had. 

Sir  Tkormu  Lee.  1  am  one  of  those  who 
ti^k  that  hy  that  statute  the  parliament  is  not 
g»  bmmd  up,  that,  wheit  saefe  enormous  of- 
fcasea  sre  consraitted,  by  judgment  of  parUft- 
loeot  they  may  be  made  treaMn,  andno  doubt 
of  it  Mr  the  safeUr  of  the  govemvent.  Bui 
now  astothis  partieular  person,  in  what  degree 
wiil  the^  Commons  make  their  complaint  to- 
exBMl  jwdgvies^  Irem die  Leida?  As  the  Ar- 
t££»asci  foroed,  you  must  change  your  title  ; 
buftwhetbecil  is  ptudenee  to  drcssr  your  ard- 
ck»ia  these  terms,  is  the  qufi^don.  It  was  an 
odd  sort  of  practioe-of  die  judgea  in  the  c^se 
of  sr  Samuel  BanuindistoB,  &c.  to  construe 
«  mals^ualy,  <Sqc.'^  but  pepper  and  vinegar- 
rsarr  They  told  the  jury ,  <«  Find  you  but  the 
fiMst,  Vid  we  shall  lay  the  crime  in  law.''  I 
often heire tak)i»  this  for  a.fre«tiiiifichief  iai 


the  eity  juries,  where  great  fines 'have  been 
imposed.    There  can  be  no  higher  crimes  than 
Scroggs  is  accused  of;   but  as  to  the  word 
<'  traiterous,"  that  he  did  traiteroudy  dischargs 
the  grand  junr.  Sec,    Sdll  I  take  before  mm 
what  the  proof  will  be ;  for  the  Court  will  juds^ 
according  to  that,  and  not  your  tide  of  ^e 
impeachment.    It  may  be,  the  judges  did  this 
to  amandize  themselves.     I  would  consider, 
whether  to  say  *'  an  universal  subversion  of 
the  laws,"  io  thai  one  particular  acdon  of  dis- 
charging the  jury.    Ir  you  expecit  no  biffgcr 
judgment  from  fhe  Lords  than  the  misae« 
meaner,  consider  of  it.    The  r^  of  the  judges 
are  equally  guilty  in  this  matter';  it  was  the  m- 
tendon  of  all  the  four  judges.    Call  it  by  a 
lower  name  of  ollence  ;    you  cannot  have  a 
higher  judgment  from  the  liords  than  you  com- 
plain of.    If  the  parliament  happen  to  rise  be- 
foi^e  the  matter  be  judged,  the  impeachment 
remains  upon  record,  and  may  be  proceeded 
in,   the  next  parliament.     I  nave  stated  the 
matter,  in  every  part,  plainly,  not  in  favoui;  of 
Scrog^  ;  that,  if  any  thing  should  fall  ou^- 
you  may  not  be  unprepared.    Another  thing 
may  fall  out;  if  the  cnaige  be  treason  the 
bishops  are  not  to  be  judges  of  it,  and  so  yoa 
may  have  die  better  effect  of  it.     fn  the  body 
of  the  articles  is  die  very  evidence,  and  it  may 
be.of  great  inconvenience  to  show  the    Lonto 
the  nature  of  the  crimes  firom  the  evidence 
itself.     If  the  Lords  happen  to  say,  This  is 
but  a  single  act ;  they  may  make  a  question 
whether  to  commit  him  for  treason  P  And  whe- 
ther the  Lords  be  free  to  make  this  a  deda* 
ratory  treason  ?  Let  us  take  care,  not  to  put  the 
Lords  too  often  to  renew  their  orders,  as  m  lord 
Danby 's  case.    If  you  intend  to  print  this,  I 
suppose  you  intend  it  not  a  censure  by  act  of 
parliament.    If  the  charge  must  be  as  you  lay 
It,  all  acts,  for  the  future,  of  the  judges,  will 
be  the  same  in  what  may  follow  hereafter.    I 
would  be  better  informed  by  learned  men,  if- 
this  should  foil  out,  to  considfer  wbatdiffieoItM 
vouwillbe  upon.    In  Lord  Strafford's  caseii 
because  such  judgments  diould  not  for  the. 
iiiture  be  given  by  the  judges,  dierefore  the 
Cbmmons  proceeded  by  bill  of  attainder,  and 
not  by  judgment. 

Sir  Francit  Winnington.  To  the  first  point, 
**  Whedier  the  declarstorv  power  of  treason  be 
in  the  parliament  f"  Although  doubted  ^e 
other  day  by  Jones,  yet  if  you  conaid^  die  or* 
gumeuts  in  lord  Dattby '^  case,  the  House  was 
aeltvered  of  that  diificulty.  Taking  that  point 
for  granted,  if  this  article  be  true,  now  we  anr 
come  to  a  mature  debate,  read  the  aitides  one 
by  one.  As  to  the  fairness  of  the  thing,  wfaeo 
enormous  crimes  are  committed,  it  is  our  duty 
to  take  care  to  question  thsm. 

Sir  Thomtu  Meres.  When  I  heard  this  sr- 
dcle  read,  I  did  think  it  was  an  article  hy 
itself;  and  now  I  perceive  that  the  odier  art»-. 
cles  nuist  ei^»isin  tus.  But  if  the  treasons  be 
in  the  following  articles^  I  would  see  them,  tt 
is  not  for  the  interest  of  the  Commons  to  mul* 
tiply  tieasoBS ;  hut  still  te  consider  wiwdisr . 


1 
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tU*  h^  iiiMuu  at  oomnKm  bv  ;  for  wImd  wc 
ittreMon»  the jadg^s  tl  W«9t- 
Hafl  iDiist  jiidg«  so.  Id  the  case  of 
Jord  Cbrauloii'slnipMidiiiittit  the  Lords  did 
«^9ccl»  «« That  our  diarge  ifas  general  trea- 
«»;"  IfaereibM  1  deam  toesnreas  particular 
Mtter  io  this  charge.  Pray  be  wwy  in  that 
faint  of  too  mwrdedaratorY  treasoos. 

Mr.  Fim:k.  What  I  shaU  say  in  this  case 
«afl  he  in  dischaive  of  my  dn^  to  my  ooun- 
ftj,  and  I  diould  be  sorry  any  man  should 
tfainkiiieanadfOGateforScroggs,  for  I  thhtk 

&DOt  lit  for  his  place,  nor  ever  was,  and  I 
'  much  leas  now:    This  crime  he  stands 

^w*^*^  oli  in  'its  own  nature,  is  not  capital, 
get  when  he  conmmted  it,  he  knew  it  to  be  a 
wih,  hot  not  capital ;  so  that  I  wonkl  not  hare 
Uoed,  for  a  crime  er  ^hm/ /ac/o.    This  being 
—^^  w»Y  of  prehmmary,  I  shall  say  some- 
to  the  declaratory  power  in  the  parha- 
Simpooe  TOQ  had  snob  a  power,  yet  no 
can  be  dedared  treason,  but  by  "king, 
lAd%aod  Comnions  ;  you  go  on  a  little  too 
fa^  fiist  to  dedareit  b^ore  yoa  impeach  him. 
Mwhat  I  diaH  chiedy  insist  upon  is,  the  de- 
trntaiy  power  in  parliament  itself.    What  is 
»  hy  Maynard  is  a  doctrine  so  mischieroas, 
thallbis  a^e,  or  the  nejct,  may  me  it.    When 
mhavemioededared  the  fact  treason,  the 
yfg»  BMT  judge  that  fact  as  treason  for  the 
ntBe»  unleaa  it  be  with  a  •  Ne  teahatnr  in  ex- 
'^^hno.'     IHittiMcaseefafereibleentry,  a 
Bnd^  greater  crime  than  a  robbery  on  die 
htthway  ;   for  that  pots  a  men  in  fright,  and 
Inesaway  his  land  as  well  as  Ins  money.  Be- 
iketfie statute  35  £dw.  3.  there  were  great 
■etioBa  in  the  kingdom,  and  there  usually  fbl- 
vwed  re?  eoge ;  and  as  the  parliament  became 
on  one  side  than  the  other,  they  were 
instruBieots  of  their  rage  ;  it  may  be, 
tiniea  may  come  again ;   and  then  the 
jadgea  must  ponish  upon  Uie  like  occasion. 
Men  cannot  suppose  parliaments  in  being,  nor 
Md  jttdgas,  and  what  a  miserable  case  will  it 
■^  when  upon  mich  judgments  no  remedy  can 
ke  bad  !  By  the  statute  25  Edw.  d.  in  high- 
taeason  the  finieitare  is  to  the  king,  as  weU  of 
liddofother  Lords,  as  of  the  king.  Ano- 
aoft ;  in  petty  treasons  U^e  forf^ture  of 
-  cchnesistoiaielord  of  the  fee.    And 
there  may  be  many  snch  like  treasons^ 
— -^ — 1  sbdl  be  strapped,  till  the  par- 
whether  this  crime  be  treason 
or  lekMy.    llieintent  of  that  act  was,  that  die 
■MLflnds  shadd  notlose  dieir  rights  and  ibr- 
ftibwa,  and  sheuM  be  grren  to  the  kmg,  and 
faoceadinga  should  be  stopped  till  the  treason 
taas  4i0dai«d.    1  would   hare   a  precodeht 
■hawud  me^  when  ever  way  ofl^nce  was  de- 
clared treason  in  nosiianEient,  that  was  not  fb- 
Iwybefeiu;  whetner  erer  they  did  declare  or 
taact  a  ouui  out  of  his  hib  P-  6y  bill  ymx 
have  natare  dehbenttkm ;  the  Lcfrds  and  the 
^^  oonnder  of  it ;    but  here  by  a  deela- 
xteof  (TBasoD,  yon  >«wi  '^  but  once,  and  in  a 
kmtfpneeodlae  dieclare  a  man  a  traitor,  which 
4^mM»dMnflM0l3i^»u»^tofhisMfe.    I 


do  think  this  man  (Scroggs)  is  not  lit  far  faia 
.phuse,  and  has  done  crimes  6t  ibr  great  punish- 
mg.  Consider  that  dl  the  ill  precedents  have 
been  the  result  of  mens  pr^udices  in  odious 
cases.  « When  we  suffer  ourselves  to  be  trans- 
ported, we  may  proceed  well  in  this  case,  but 
ill  for  ourselves  and  our  posterity. 

The  S^teaker  read  the  Declaratory  Clause  itk 
25  Edw.  8. 
^tr  Francis  Winning t Oft,  The^ndeman  wh^ 
I  spoke  last,  calls  me  up.     I  did  think  that  point 
of  declaratoiy  treason  inherent  in  parliament. 
What  I  say  shall  not  relate  to  the  person  of 
Scroggs,  but  1  shdl  go  upon  the  warrantable 
steps  of  our  ancestors,  in  what  they  have  done 
to  lay  the  foundation  of  right.     His  ailment 
(to  my  understanding)  though  the  power  of  de- 
claratory treason,  &c.  be  agreed  by  the  House, 
yet  his  argi:ment  does  go  directly  against  de- 
claratory treason.    To  be  better  understood, 
I  shall  Ktate  the  law  how  it  stands  upon  that 
statute  25  £dw.  8.  and  the  precedents.  By  the 
statnte  there  is  no  necessity  that  the  ofience, 
before  you  declare  it  treason,  should  be  felony 
before,  1  Hen.  4.  chap.  90,  1  Edw.  6.  chap.  5. 
1  Mary,  chap.  1.  By  reason  of  the  disorders  of 
the  kingdom  in  the  barons  wars,  the  parfia* 
ment  did   reduce  dl  treasons  to  the  statute 
95  Edw.  9.     I  observe  that,  since  that  time, 
there  should  be  no  other  treasons  but  what 
should  he  adjudged  and  agreed  in  parliament ; 
by  which  1  do  plainly  ol^erve,  that,  to  that 
time,  there  were  other  treasons  than  in  that  sta- 
tute are  enumerated  *,  and  that  statute  takes 
them  not  away,  but  forbids  the  judges  to  med- 
dle with  them  in  judgement.    As  this  case  is, 
by  seareh  of  precedents,  there  was  never,  or 
very  rarely,  any  judgment  in  parliament  which 
the  judges  in  Westminster- Hall  or  ifommis- 
sionera  of  Oyer  and  Terminer,  could  tiy  be- 
h>w ;  all  was  upon  declaratory  treason.    But 
saysFinch^  ''  By  25  Edw.  3.*  the  parliament 
did  not  declare  a  treason,  unless  it  was  fndony 
at  common-law."    But  to  deflower  the  <)ueen, 
and  severd  other  instances,  as  the  bnngioi^ 
six-pence  false  money  into  England,  was  de- 
clared treason  by  that  statute,  and  was  not  fe- 
lony befbre.  In  the  case  of  Richard  \^  eston, 
who  delivered  a  castle  at  Berwick,  and  Comv 
mines  at  Aries,  both  were  judged  treason.  Far* 
Ham.  Roll.  Numb.  5. 1  would  know  whether  that 
was  tdony  at  common-law  ?  It  was  only  breach 
of  trust   against  the  govenunent.    The  of* 
fence  of  Ti'csiiian  and  Belknap  was  no  fdon^ 
before'.    But  as  Maynard  said,  *^  That  what  is 
committed  to  the  destruction  of*  the  government 
deserves  as  much  punishment  as  those  treasons 
io  the  iftatttte ;"  but  to  siibvert  the  goiAernment, 
that  is  a  parliament  treason.     But  11  Rich.  3. 
there  was  a  distinction  of  treasons,  which  were 
not  by  that  statute.  For  d>at  question  put  to  the 
ju<k;es  (Tivsilian  and  Bdknap)  bdonged  to  the 
paiiiament,  and  not  to  them,  to  decide.  And  tb^ 
are  not  made  but  dedared  treasons  at  oommon" 
law  which  were  not  fdomes  befbre.    The  mdi| 
objection  is  agreed  as  to  the  declaratory  power  of 
treasoBaapanttmeol.  Butitisuigedbyfittdi^ 
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**  If  you  come  and  call  this  treisponf  the  judges 
will  call  it  treason ;  and.  will  you  g^ve  them 
that  power  ?"  But  the  declaratory  power  is  to 
.h^firgued  for  every  special  case ;  and  if  so,  it  is 
not  an  argument  to  support  declaratosy  power 
iu  tbeju^es,  but  topi-event  it.     In  the  case  of 
Empson  and  Dudley,- the  judges  could  not  pro- 
c^  upon  those  indictments  i  Hen.  8.    They 
came  to  parliament,  and  the  history  says,  they 
were  attainted  in  parliainent ;  lord  Herbert,  in 
his  history,  says,  ^^  For  adhering  to  the  king's 
enemies.''^    But  the  journal  of  the  Lords  hap- 
pened to  be  inspected  in  kin^  James's  time, 
when  the  Lords,  intended  to  gire  a  judgment, 
but  they  found  it  only  misdemeanor — The  at- 
toniey-genei'al  brought  in  the  indictment  of 
Empson  and  Dudley,  and  the  Lords  took  no- 
tice of  it,  and  called  it  '<  VrodUorie,"  though 
it  was  but  a  bare  encroachment.    In  the  forty 
articles  against  sir  John  Finch,  and  the  articles 
i^fainst  justice  Berkeley,  they  were  indicted  of 
treason,  in  the  geuei-al  articles,  as  in  this  case ; 
they  refused  a  lawyei*  to  plead  before  tbem  in 
the  case  of  Ship-money,  and  they  refused  ajmy 
to  enquire  into  the  misdemeanor  of  the  spiritual 
courts ;  and  all  tlie  articles  said,  '^  ProdUoril :'' 
For  here  is  a  thing  we  must  consider :  The 
Chancellor  is  keej^r  of  the  kuig*s  conscience, 
and  the  judges  of  the  king's  oath,  to  do  equal 
justice,  *'.  secundum  legem  terne,"  and  when 
they  impose  arbitrary  power,  it  is  not  as  in  the 
ease  of  trespass  or  felony,  but  that  is  to  subvert 
the  government.    The  case  of  justice  Thorpe, 
93  liidw.  1.  *  Sacramentum  Domini  R^is  et 
*suum  malicios^,  falst^,  etrebeUit^r  falsifica^ 
'  cavit.'    So  we  must  judge  things  according  to 
reason.    This  man  was  supposed  to  be  learned 
and    virtuous.     He  has  the  keeping  of  the 
king's  oath,  and  he  has  betrayed  it ;  Thorpe 
did  so,.,  and  was  haug^l.     I  am  not  now  to 
ntake  a  declamation  against  Scroggs,.  hut  for 
my  country.     In  the  MiiTor  of  Justice,  Fo. 
13^.  three  of  a  jiwy  acquitted  a  man,  and  nine 
found  him  guilty  ;  a  judge  put  out  three,  and 
put  in  three  wbo  found  it ;  and  the  roan  was 
banged,  and  the  judge  was  hanged  for  it.     If 
not    checfced    in    the    career,    a  man   will 
toil  us  when  we  shall  have  justice,  and  when 
we  shall  have  none;    and  he   certainly  de- 
serves the  censure  of  treason.    "  Great  offi- 
cers have  much  to  lose,  and  it  is  an  awe  upon 
thera^"  Finch  said ;  but  I  am  more  afraid  of 
an  arbitrary  judge,  than  of  the  Lords  and  five 
hundred  Commons  jud^ent.    A  man  will  be 
rontent  to  be  hanged  when  the  parliament  says 
he  is  naught.     (The  House  uiughed.)     He 
Hoiild  be  adliamed  to  live  ;  he  would  have  little 
comfort  to  live,  espe^^ly  in  his  own  country 
where  the  parliament  shall  think  him  a  traitor. 
In  Husband's  C<41ectionsof  tiie  Transactions  of 
1641,  &c.-  the  attorney -general  exhibits  articles 
of  treason  against  the  five  members,  for  doing 
their  duty  in  parliament,  viz.  "  That  they  had 
•hdeayoured  to  alienate  ^e  affections  of  the 
people  agaiust  the  king."     It  is  not  said,  *'  To 
alienate  the  affections  of  the  king  from  the 
people,   when  they   cannot  hare  juitke" — 


Those  who  were  for  ship*moiiey,  wer^fbirth«t 
to  be  treason, ''  To  alienate  the  affections  of  tlw 
people,  <Scc."  '*  Suburerting  the  fundamental" 
laws"  was  as  general  an  article  then,  as  thia 
is  now.  Mow  the  question  is,  if  any  thing.be 
unanswered — But  it  may  be  said,  '*  But  wiU 
you  let  the  judges  declara  it  treason  in  their 
judgments,  when  the  parliament  has  dedwed 
it  treason  P"  Cei-tainly  there  is  no  danger  at  all 
in  that.  In  lord  Strafford's  case,  by  the  ^  Ne 
'  ti-ahatur  in  exemplum,' people  thought  it  waft 
never  to  be  done  again-^The  judges  may  take 
the  indictment  in  a  doubtful  treason,  but  must 
britujrit  to  the  parhament.  All  tlie  mischief  is 
a  biB  of  attainder,  and  a  '  Ne  trahatnr,  &c.' 
If  great  offences  as  these  escape  without  aoch 
judgment,  how  shall  we  come  at  other  great 
men  that  shall  offend,  &c.  ?  If  this  comes  to 
the  Lords,  in  their  court,  to  judge,  tliey  wiH 
^Ive  a  judgment  suitable  to  the  fact  \  our  call* 
mg  it  treason  will  not  make  it  so — An  English- 
man ought  to  be  content  with  that  judgment— 
But  tlie  question  is.  Whether  the  Lords  will 
commit  Scroggs  upon  tliis  impeachment?  I 
had  rather  such  a  man  was  tied  up,  than  let 
loose.  The  commitment  of  loixl  Dauby  was  by 
solemn  entry  in  the  Lords'  Journal ;  and  why 
should  we  suppose  a  difference  with  the  Lorda' 
about  his  commitment?  when  a  rule  is  settled 
in  their  journal,  when  the  Lords  shall,  upon 
examining  all  due  circumstances,  find  the 
charge  not  to  be  treason,  we  roust  be  content; 
The  judges,  by  thus  discharging  juries,  take 
upon  them  a  legislative  authority,  and  powef  to 
muzzle  men,  and  sew  up  their  mouths  against 
the  laws ;  and  shall  not  the  parliament  deal  with ' 
them  ?  The  juries  were  discharged  before  they 
made  their  presentments.  Shall  they  tell  us 
we  shall  have  no  law  ?  I  would  know,  whether 
all  the  former  offences  men  have  been  judged 
upon  in  parliament  do  come  up  to  this  ?  Hav- 
ing said  this  of  the  power  in  parliament  of  de- 
claratoi-y  treason,  the  point  is  well  settled,  not 
to  be  snaken.  Less  crimes  than  these  were 
formerly  called  treason.  Let  us  not  shrink  nor 
be  afraid  in  this ;  we  have  precedents  on '  our 
sides.  I  have  no  prejudice  against  the  gentlet 
man,  but  pray  let  the  articles  pass. 

Serjeant  Maynard,  What  you  have  liaan 
tokl  by  a  gentleman  of  11  Rich.  2,  is  very  par- 
ticular, and  very  observable,  *'  The  ComnsKms 
pray,  that  those  who  surrendered  the  caatka, 
dec.  may  be  put  to  answer  to  the  articles  there- 
upon." Richard  Weston  delivered  the  castle 
at  Berwick  to  the  king's  enemies,  when  he  had 
victual  enough  and  munition  to  have  held  it 
out.  He  had  judp;ment  in  parliament,  to  be 
hanged  and  drawn  for  delivering  that  castle,  but 
emrowelling  was  no  part  of  the  sentence.  Com* 
mines,  for  delivering  the  castle  at  Aries;  with* 
out  leave  of  the  king,  ho  went  away  from  keen* 
ing  thecast|e:  Ogle  defended  theplaDCr-He 
was  judged  to  death  because  he  left  the  oaatle. 
One  was  beheaded,  the  other  was  drawn  aad 
hansed,  and  yet  the  charge  is  not  *^  Pr^dilo^ 
t-Uj^  but  by  Lis  default  mey  left  the  casdeog 
and  were  to  viftwer  it  ia  paruameDt }  and  they 
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wm,  and  not  fdony.     I$r  Thomas  Hacksy,  a 
priest,  proflered  to  tbe  Commons  a'restniint  ni 
the  excess  of  the  kin^s  house ;   the  king*  took 
it  as  derogatory,  &c.  judged— The  case  nf  tfa* 
ear]  of  Northumberland,  5  Hen.  4.      He  had 
g^ren  li?eries,  and  had  Ipneat  retainers  in  th«i 
north  ;  the  parliament  jiMged  it  only  trespass, 
and  not  treason ;   it  came  to  a  dispute  whether 
it  was  treason  or  ielony,  and  it  was  judged  tres- 
pass.   The  several  judgments  against  Empsoa 
atid  Dudley,  See.  The  oppressive  proceedings  of 
tlie  Court  of  Wards— and  the  word  "  Pttidi- 
tori^'*  is  so:  and  the  Lords  did  judse  it.    jgut 
if  we  may  believe  lord  He:  Wt,  in  his  History 
of  Henry  8,  the  charge  of  Empsonand  Uttdley 
was  broucht  into  parliament  by  bill  against 
them,  and  it  was  rejected,  as  not  beine  wdl 
forined,  but  when  mended  it  never  passed.  Th« 
bill  is  extant  of  their  restoration  in  olood,  and  it 
makes  no  mention  of  their  being  iudged  in  par- 
liament, but  they  were  attunted  by  coutie  of 
common-law,  at  Guild-ha^  in  London,  and  at 
Northampton,  Dudley.      As  to  tbe  business 
now  before  you,  I  never  heard  but  that  the  sub* 
verting  the  fundamental  laws  was  **  Prod^ri^'* 
in  an  imheachment.   This  is  spcrfcen  of  Scroggw 
as  a  small  offence,  and  a  single  act,  and  tha«* 
fore  a  hard  case ;   but  we  are  beholden  to  th« 
shortness  of  bis  reini  in  the  Kins['8-Bench,  lor 
no  more.     The  onence  of  Tresman  was  but  a 
sineie  act,  and  slup-'moner  hut  a  single  act, 
and  riots,  as  Maynard  said.     But  to  destroy 
the  whole  government.    The  discharge  of  th* 
grand  jury,  as  if  wiUi  intention  to  save  all  ihm 
Papists  lroo9  conviction,  is  not  this,  for  j[udjpea 
to  make  .laws,  as  in  the  case  of  forbiddmg 
printing,  &c.  ?  And  a  general  warrant  to  wazm 
pmons  and  ffoods  by  messengers,  is  not  this  a 
subversion  of  the  |;ovemment  ?    I  believe  it 
was  done  with  that  mtent.     If  Seroggs  be  not 
a  good  lawyer,  he  on^ht  to  be,  and  must  an-  . 
swer  forhis  fafdt  of  ignorance  of  the  law,  as 
well  as  the  rest  of  his  charge.  .   You  cannot 
in  this  go  less  than  the  word  <' traitorous  ;*' 
else  it  .is  easting,  dirt  upon  former  impeach- 
ments. 

Mr.  Finch,  I  am  no  advocate  for  Scroggw, 
much  less  for  his  crimes,  I  only  said  **  We 
ought  to  be  cautious  how  we  construe  treasos 
in  parliament."  If  every  illegal  act  be  treason, 
we  are  in  an  ill  case.  As  ibr  the  case  cited  or 
earl  of  Northumberland^  it  was  plain  treason^ 
and  the  Lords  interposed  tor  mercy .  to  th^ 
King.  As  for  Hackay 's  case,  it  was  repealed .; 
and  Tor  Talbot's  case,  that  was  declared  treason 
by  the  Lords  alone,  if  you  will  allow  that  for 
a  precedent. 

Mr.  Paul  Folei^.  Sur,  we  are  not  going  abo«t. 
to  declare  any  thing  treason,  but  to  oner  our 
articles,  and  leave  itto  the  Lords ;  therefore  most 
of  these  arguments  would  be  more  nroper  there : 
for  we  only  impeach,  they  are  to  be  the  jndg^ 
whether  the  matter  be  treason  or  no.  It  U 
true,  we  ought  to  bfe  cautious  what  we  do  in  it» 
because  it  is  not  proper  that  this  House  should 
impeach  a  man  for  treason,  without  having 
good  gronB^  iov  it.  But  ii  not  th«  oi4lp: 
P 


.  .  _ .  as  by  award  of  the  seignors  and 
teoBB,  aad  had  judgment  of  treason  ;  so  Ih^t 
liere  is  hi^gment  of  treason  in  one  case  of  fe- 
toy.  In  flbe  other,  95  Edw.  3,  we  had  much 
fiMfhe  dvfl  hw  <^^  Crimen  kess  majestalb, 
'  et  crimeD  perdaelhonis ;'  ilie  one  was  an  or- 
dsany  judgment,  the  other  *  in  campo  martio,' 
to  bejaiged  by  senate.  So  that  when  a  parti- 
cfllBr  case  cmmeA  before  the  pariiament,  then  it 
ii  it  to  be  jad^^.  But  m  our  time,  when  men 
^feMe  to  desttroy  religion  and  the  whole  law ! — 
Issdy  "peak  this  now,  that  we  may  not  be  de- 
prifcd  oftfais  jactanent  imon  a  greater  occasion. 
ttr.  fbicJL  I  would  know,  whether  the  de- 
fivay  of  a  castle  was  not  felony  before  that 
jaigment  agpainst  Weston,  &c.  P  It  must  have 
liaen  tried  by  tbe  lord  constable,  or  lord  mar- 
ihal,  or  ia  parfiament.  I  would  know,  whether 
the  liOtda  am  alter  the  judgment  of  high  trea- 
ssa  igto  another  punishnient  ?  Aa  for  Kich.  9, 
1  wmdA  not  have  precedents  urg^  of  that  uur 
§Bet  time.  If  the  oflence  was  treason  before 
at  ooramofli  faiw,  it  is  not  necessary  to  be  felony 
Mire.  Hie  Indictment  of  Empson  and  Dud- 
ley was  not  "  Proditorfe,"  but  by  an  additional 
vficle  in  puiiament  it  vras,  '*  For  the  adhering 
IS  Ae  king's  enemies,"  and  iknt  was  treason. 
Lsrd  Keeper  Finch's  crimes  were  not  greater 
Aan  lord  Strafibrd's,  and  yet  as  act  of  pariia- 
■KBt  was  made  for  that :  i  think  it  a  hard  case 
taensetamanout  of  hislife.  If  every  erro- 
■eoiis  judgment  given  by  a  chancellor  should 
make  a  capital  offence,  and  every  erroneous 
nrie  in  the  other  courts  of  Westminster  (that 
■ever  was,  nor  ever  ou^t  to  be  high  treason,) 
ih^  sit  there  at  die  peril  of  their  ignorance. 

Mr.  PomU,    It  is  resolved,  on  aO  hands,  that 

tbe  declaratoty  p>wer  of  treason  remains  in  par- 

famoKt ;  bat  it  is  objected,  <*  That  it  was  never 

MueA  treason  but  what  was  felony  at  com- 

BMn  bnr."    The  word  "  felony"  there  imports 

as  move  dnn  a  great  and  enormous  ciime.    In 

ajadgmcnt  of -maim,  it  is  expressed  fiUmici 

mmftauroit,     A  great  and  enormous  crime  is 

ftiony.     But  I  shall  speak  to  what  Finch  ob- 

iected,  **^  That  it  most  be  felony  before  it  can 

Ve  judged  treason  in  parliament. ' '    The  case  of 

Thorpe's  indictment  was  upon  the  statute  2^ 

~~  r.  3,  I  shall  not  much  rdy  upon  that,  nor 

diat  preoedent  .of  Weston  ana  Commines. 

e  it,  to  dddver  up  the  kite's  castles  or  for- 

whUst  they  are  tenable,  is  aiding  and 

g  to  the  king's  enemies.     In  that  of  1 1 

^.  tf  foot  or  five  judges  were-  impeached 

mgma^  an  extrajudicial  opinion  a^nst  the 

■Samenft-    No'  man  could  say  that  was  fe- 

Eiy.     As  for  die  objection  against  **  thejin- 

^imes  of  Rich.  S,  and  preoedents  not  to  be 

&e."  we  must  take  precedents  where  we 

luive  diem,  and  I  take  them  always  to  be 

grtnnste  times  when  diere  is.  occasion  of 

Its.      I  take  all  those  precedents 

af  ll^Bidi.  9,  to  be  legal  precedents,  and  not 

ta  be  eze^pted  BgtaaaX.     In  17  or  18  Rich:  3, 

dr  ThoBuis  lUbot  conspired  against  the  liie  ^f 

tbe  king's  two  mcleSy  and  that  vras  not  felony, 

liiyat  io  dia»ji«dMmeBt  il  WW  adjudged  $r«a- 


men  V 
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rather  for  bail  than  to  let  him  go  altogttber 
free. 

"  ftdly,  We  are  of  ODmion,  that  tbia  matter 
hath  been  twice  at^ustCMi  betwixt  both  fiouses, 
riz.  in  the  case  of  the  earl  of  Clarendoiiy  and 
the  case  of  the  earl  of  Danby. 

*^  Besides,  we  did  think  it  very  unsafe,  and  noi 
agreeable  to  iustice,  that  he  shoidd  be  at  larg« 
and  execute  nis  p&ice  of  Lord  Chief  Justice, 
whilst  he  lies  unaer  the  char§^  of  an  Impeach- 
ment of  high  treason. 

''  Lastly,  It  may  deter  the  witnesses,  when 
d&ey  shall  see  him  in  such  gpreat  power  and  pk^il 
whom  they  are  to  accuse. 

''  Kent,  Salisbury,  Macclesfield,  Huntingtofi^ 
Shaftsbuiy,  F.  Ilerbert,  Monmouth,  Essex, 
P.  Wharton,  Clare,  Bedford,  Manchest^, 
Rockinffham,  Stamford,  Comwallis,  SuAblk^ 
Howard,  Orey,  Pa^et.  Kivers,  Crewe.'' 

Ordered,  flat  su:  WilEam  Scrog^,  Chief 
justice  of  the  King's  Bench,  do  ^n  mis  House) 
ent^  into  a  recognizance  to  our  sovereign  lore! 
ibe  king,  of  10,000/.  with  two  sui&cient  sureties 
to  be  bmind  whh  him  in  5,000/.  a  piece ;  upoa 
condition,  that  he  shall  attend  upon  ibis  coori 
from  time  to  time,  till  he  be  discharged  of  his 
Impeachment  brought  up  from  the  House  ''of 
Commons. 

Then  sir  WiOmm  Scroggs  was  brouglit  to  th« 
bar  'f  and  after  he,had  kneSed,  the  Lord  Chan- 
cellor told  hinu  *'  That  the  House  had  orderedL 
That  he  should  enter  into  a  recognizance  of 
10,000/.  wifli  two  sureties  to  be  bound  wkh  him 
in  5,000/.  a  piece,  to  attend  to  this  House  from 
time  to  time,  until  he  was  discharged  <^  his  Ini- 
peachment«"  And. asked  him,  *<  Whether' he 
could  ofier  two  sureties  as  were  sufficioit  pet- 
sons?"  And  he  propounded  theeatiof  Borsch 
and  Midd.  and  the  lord  Hatton.  Which  Clift 
House  accepted  of;  and  accordingly,  in  open 
court,  entered  into  a  recognizance. 

The  question  was  propounded,  <<  Whetber 
there  shall  be  now  an  address  to  the  king,  io 
suspend  sir  William  Scroggs  from  the  execution 
of  bis  place,  until  his  tridl  be  over?"  The  pre- 
vious question  being  put,  "  Whether  this  ques* 
.tion  shall  be  now  put  r*'  It  Vas  resolved  in  tba 
negative. 

**  Dissentient ibus, 

**  Kent,  Salisbury,  Shftfisbiiry,  Uunimgdon, 
Clare,  Rivers,  Essex,  Stamford,  Macclesfield, 
Grey,  Manchester,  Herbert,  Ho^rard,  SufiToIk, 
Pagett,  P.  Wliailon^  Carlisle,  Rockingham^ 
Crewe." 


ibout  printing  «  kind  of  an  act  of  state  ^sene 
instead  of  a  law  ?  Is  not  tlie  use  of  grand-juries 
avery  essential  jpart  of  this  government  P  And 
i>  not  the  dfemissing  of  them,  as  this  jud^pe 
4id,  a  way  to  render  them  useless  ?  Are  not  his 
yarraftta  to  seize  books  and  p«pera  arbitrary  ? 
nod  dolh  not  all  tend  to  the  subversion  of  me 
gOTerted^nt  P  and  ^hat  better  irounds  should 
we  have  for  oor  proceedings  ?  I  think  the  ar- 
lioles  are  well  drawn,  and  ought  to  be  engrossed 
M  they  are. 

6ir  Richard  TtmpU,  Sir,  I  Cannot  admit  that 
fatliamenis,  by  iropoachments  bdbre  the  Lords 
can  make  any  thing  treason,  bat  only  such 
ttiatlers  as  were  treason  by  coonmonlaw,  before 
1^  Statute  of  Edwanl  the  third.    And  I  think 
we  ought  to  be  so  cax^ous  of  our  posterities,  as 
not  to  press  for  sudi  jixecedents;  lest  you  put 
ktfo  the  hands  of  the  Lords  a  pcm^,  for  wmch 
We  may  have  cause  to  repent  hereafte,  but 
Meter  get  bad^  again;  for  the  Lords  do  not  use 
io  part  widk  those  powers  they  once  get.  There 
mtt  moedents  by  which*  it  Sfmears,  that  Hne 
Lords  have  aittenipted  to  make  oM^hirative  ttea- 
ions  alone,  widioat  any  impeachment  from  the 
Commons.    Have  a  care  how  you  give  them 
onconrageincm  lopnioeed  tiierein ;  beUet  keq>to 
Hie  other  way  of  mridng  no  dedarafive  treosons 
bUtbybill. 
Tlie  Articleft  were  read,  and  (piestion  put : 
Resolved,  '<  That   the    said    sir    William 
DcroKs  be  impeached  upon  the  said  Articles ; 
and  uuit  the  said  Artides  be  ingrossed,  and  car- 
ried up  to  the  Lords  by  my  kwd  Cavendish.*'  - 
.    Ordered,  <'  TiM  the  committee  appointed  to 
oumine  the  proceedings  of  the  judges  in  VTest- 
ftiinster-hal],    and   to  prepare  impeachments 
against  sk  Francis  North,  Chief- Justice  of  the 
ubmmon-Pleas ;  sir  Thomas  Jones,  one  of  the 
jostkes  of  the  court  of  King's-Bench  $   and  sir 
Jtichard  Weston,  one  of  the  bttrotts  of  the  court 
«f  Excbequer,  do  bring  in  soch  impeachmttots 
with  all  comenient  spm." 

H6usE  OF  LdUM,  January  7, 16fifl. 

A  messifi^  #as  brought  from  the  House  of 
jDommons,  by  the  lord  Cavendinh  and  othen : 
who  broi^t  up  Articles  oi*  Impeachment, 
jigainst  sir  William  Scroggs,  kt.  Chief- Justice  of 
the  court  of  King's  Bench,  lor  High-Treason 
jnid  other  high  crimes  and  misdemeanore. 
Whidi  said  Articles  were  ooumianded  to  be 
Yoad. 

Aiter  these  Articles  were  read,  it  was  debated 
itfae  said  sir  William  Scroggs  being  withdrawn) 
V*'  Whetber,  upon  this  Imjieachment  firom  the 
House  of  Commons,  he  shall  be  committed  or 
not?" 

The  qoesiion  vras  propomided,  <<  Whether  si»' 
WiUian^Scrog^  shall  be  committed  or  not  ?" 
Tlien  this  previous  qnestion  was  put,  '^  Who- 
iher  this  question  shall  be  now  put  P"  It  ih» 
tesolved  in  the  negative. 
**  Dittentienie, 

We  that  are  of  opinion,  that  he  ought  to 

"^ittiBd,  are  deprived  of  giving  oor  votes, 

^  only  the  question  ofb*^  webiing 


House  6f  Commons,  January  9* 

Debate  in  the  Commons  on  the  Lords  not 
committing  Lord  Chief  Justice  Scroggs,  &c.  . 

Sir  WilEam  Janes.  The  cbai^  against  toril 
chiel' justice  Scroggs  is  at  common-law  and 
statute-law  both.  I  take  it  to  be  treason  in  ono 
person,  and  not  in  another ;  an  inferior  person. 
And  in  one  in  high  place,  where  he  does  ob- 
struct justice,  and  cbaoffe  the  law,  is  treason  ai 
common-law.  We  all  know  Uie  plot  wss  car- 
ried on,  and  that  is  treason  To  delhmetlie 
evidenc^e,  flbd  huuler  the  aupprevion  of  ffie 


SK^  »/'  ■  <*««?«  ^>3L*«  f*>ja»w-  I  »y 
t  Spnxmi  s  ginhy  :  I  w\m  he  were  not. 
e  lyrEy  m  apjiears  by  their  Joamab,  hare 
h^  |3c9sed  to  reM  the  Articles  we  sent  up 
a^puitft  him,  and  without  hearing  us,  hare 
j^iVifD  judgment  akeidy.  The  prayer  of  the 
im|ieaciunent  is,  <*  Tnat  the  Lords  would  com- 
pftkim.'?  But  instead  of  a  previmu^  eueition, 
&ey  hmwe  bailed  him  ;  and  likewise  mr 


pakUim  him  his  place,  by  their  books  it  appears 
ihey  #oidd  nolfiil  a  qiieatiOn.  That  is,  »<  he 
duA  cnntiiiwe  m  hia  plaee  notwithstanding 
your  ImpeBdimwit."  In  lord  Banby's  ease,  his 
sliaiy  was  BAt  so  dainly  treason  as  these  ar- 
lUes  are,  and  the  Xpcds,  upon  your  .demand, 
and  npon  eonferenoe^  declared,  **  llmt  oi  right 
he  onglit  to  he  committed-"    Hqw  it  came  to 
V  gOQ4  l<^w  in  lord  panby*s  case,  and  not  in 
ilka,  lara  at  a  stand.    I  would  not  have  sny 
iifeenoe  with  the  Lords,  hut  out  of  fear  of  that 
I  woofcf  not  have  our  privileges  torn  from  us ; 
tiS  diat  what  was  ddivered  in  that  conference  re- 
lilinff  to  lord  jDanby,  so  pleasing  to  this  House, 
las  oeen,  m  one  insUnc^,  blemished  by  bailing 
Sctoggs,  and  in  another  h^  not  susj^noin^  hi^i 
ih  pace.     f.  would  appomt  tfieretore  a  com-  I 
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such  judges  ?  I  would  appoint  some  gentlemen 
i$  search  preeedenls  to  ofer  the  LoiSi  a  Con* 
fcreoce,  with  reascms,  kc, 

Mr.  Powle,  (Knee  this  mstter  is  broo^inlo 
dispute,  I  am  the  more  sflad  that  it  is  upon 
this  person,  with  so  many  crimes  ujMib  him.  It 
seems  as  if,  right  or  wrong,  the  Lords  w^hava 
disimtes  with  you.     The  consequence  every 
body  sees,     llie  Lords  have  acknowledged, 
that  they  ought  dejureU^  oonmiittord  Danby, 
&c.  At  the  beginning  of  the  long  ^rliament, 
twelve  of  the  mshops  made  protestation  sgainst 
the  proceedings  of  parliament,  and  this  was 
then  t^en  for  High-Treason,  and  if  my  notes  be 
true  upon  general '  aoeusation  the  Lords  toc^ 
commiseration  on  them,  and  bailed  them,  and  d^ 
Commons  sent  up  word  to  the  Lords,  **  That 
tfa^  were  not  bailable  but  by  &eir  consent.^ 
This  was  February  16, 164L 

Sir  JFV.  Winnington,  I  concur  with  Powle, 
^*  That  the  manaffement  of  this'business  in  i^ 
Lords  House  rmting  to  Scroegs  looks  like 
an  industrious  disposition  to  breuc  ns.^'  These 
proceedings  to  me  are  wonderful.  I  would  not 
mvade  the  rights  of  the  Lords  in  what  they  do- 
They  are  now  in  their  judicial  capacity  as  a 


|wee  to  prepare  the  matter,  that  by  Monday  j  court,  and  not  in  their  legislktiVe,  and  so '  wa 

mornli^  TQu  m^y  be  able  to  go  to  Conference    .i^  .«^     ^    __j  ._i__  __.     .. 

mh  the  Lords  aboutit 

Sr  J%Qipa8  Lee,  This  is  not  the  first  time  this 
4|i^8(ioo  has  be^  in  this  House :  in  the  case  of 
nid  Clarendon's  impeachment,  the  Lords  would 
net  commit  him  before  the  Articles  were  brought 
^p.    The  Lords  refused  it,  £he  Commonif  insist- 
ed fqKm  it,  and  the  consequence  vas,  lord  Cla- 
lendoD  ran  away,  made  his  escape,  and  to  sahre 
up  aD,  the  Lovos  sent  down  a'hiU  of  banish- 
In  tfaeease  of  lord  Danby,  the  Com- 
I  sent  up  articles  of  impeachment,  which 
hot  so  direodv  treason  within  the  statute, 
tkm  odicff,  and  after  ser^ral  Conferences, 
nydinnf  was  romid  out ;  which  was  a  pro.- 
of  the  pariiament     Now  the  Lords 
yoQ.  that  one  parliament  will  correct  &e 
— Bs  oc  another ;  and  tdl  os.  <hat  the  Com- 
iMnis  have  got  a  great  point,  that  an  impe^ch- 
Bent  diall  continue,  though  the  oariiament  be 
iBonigtied  car  dissolved,    ^d  if  ^croggi's  own 
fiodesty  maiLe  him  not  withdmw,  Siey  have 
inade  a  r^ltt^on  tjhat  he  must  be  continued 
(iad  aonie  of  the  I^ords  differed  at  the  Confer- 
icace  about  it,  as  you  have  heard.)    Now  it 
aeenw,  in  this  parliament,  the  Lords  go  about 
to  correct  an  error  tibey  ihuik  they  did  in  the 
other.    1  was  loth,  the  other  day,  to  oppose 
tte  axtwles  passing,  &c.    But  consider  tbiat,  if 
^na  man  be  little,  and  therefore  you  ^uit  it,  re- 
aslre  never  to  have  impeachment  in  parliament 
sure.*   Tbeb^  duke  ^f  Buckingham,  upon 
kpprebenson  of  hip  charge,  dissolved  two  p^- 
yuDcuts,  and  consider  vb^t  a  condition   we 
^mmirhilstlQrd  panbyV^^c  staff.  If  we 
iif  ioV^pcD  p  conditioa  with  so  little  a  man  as 
Vcroggs,  aSMi'iave  so  much  difficulty,  and  the 
lira  w3l  npt  ii^^  it  ^reasons  unless  iinme- 


fcd^Mwyg(|tthe  Vogy  wliat  condition  shall 


may  seai^  the  record,  and  take  out  copies. 
The  fact  has  ben  staled,  and  I  have  been  indus- 
trious to  enquire  into  die  reason.  It  is  wondett- 
fulto  all  Ispeakwith.    It  is  said  *'Thetr  reQ>. 
sons  are,  that  this  diarge  is  not  treason  withm 
the  statute,  and  so  it  is  discretionary  with  them, 
and  they  may  idter  their  order."    Bnt  the  sta- 
tute is  out  or  their  ease.    We  shall  diow  them 
they  are  in  tli^  wrong,  las  w<dl  as  .in  Danby's 
casie.    But  as  for  altering  their  order,  we  bava 
as  great  right  in  the  process  and  management 
of  the  impeachment  as  in  the  justice  of  it 
The  reason  is,  that  the  person  is  only  answer- 
sUq  for  the  crimes,  and  i  never  beard  that  the 
persons  that  are  to  judge  became  bail  ^r  the 
person  to  be  tried.  We  are  like  to  have  admio^ 
Die  determinations.    Our  inheritance  is  .ris^ 
of  process  of  the  law,  as  Yi^ell  as  in  the  judg- 
ment of  the  law.    For  the  king  to  se<|uester 
him  from  his  place  they  wouM  not  addre^ 
for  it,  but  leave  it  to  Scroggs's. modesty  whe- 
ther he  would   exercise   it,    or  no;   but  the 
Lords  wiD  not  commit  him.    What  makes  me 
stand  up  is,  that  we  should  not  now  make  a 
doubt  of  what  was  always  no  doubt    There- 
fore I  would  not  search  for  precedents,  whether 
it  be  our  right  or  no,  but  to  strengthen  the  oj^i- 
nion  of  the  world,  now  the  nation  is  upon  its 
last  legs,  that  we  may  avoid  all  cause  or  diffe- 
rence with  the  Lords ;  if  it  be  possible,  that 
thing  may  not  receive  the  least  doubt,  nor  the 
least  delay.  It  is  sti*ange  that  lord  Danby,  who 
had  so  mighty  friends,  and  made  so  mighty  a 
contest,  and  held  the  white  staff  against  us^ 
should  be  committed  by  the  Lords,  and  that 
such  an  inferior  person  as  Scroffgs  shonld  be 
so  supported,  as  if  he  must  stiOhold  his  place 
against  us.    I  would  not  search  precedents  as 
a  doubt,  biii  to  strengthen  our  right  at  a  Confe« 
rencp.  * 
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Sir  John  Trevor,  I  had  oecasion  to  look  uwjn 
Che  precedent  of  50  £dw.  3,  and  it  appem 
upon  the  rolls,  that  lord  Latimer  upon  the  im- 
peachment of  the  Commons,  waacommltted  to 
the  Marsbalsea,  and  he  was  bailed  by  five  bi- 
shops, three  earls,  fifteen  barons,  and  thirteen 
Commons.  Here  appears  a  right  in  the  Com- 
mons to  his  bailment,  because  the  thirteen 
Commons  became  his  bail  by  consent  of^  the 
House.  4  Rich.  2,  lord  Ferrers  vrss  bailed* 
but  it  is  not  certain  whether  the  Commons  bailed 
him,  but  the  Commons  always  had  a  part  in 
consenting  to  it.  But  there  is  a  difference  when 
the  charg^  i«  not  irom  the  Commons^  In  king 
James's  time,  in  the  impeachment  against  lord 
Bacon  and  sir  John  Benuet,  (Sec.  there  were 
•never  any  articles  against  them  from  the  Com- 
mons ;  but  complaint  was  made  at  a  Conference 
r'nst  them,  and  the  Lords  formed  the  arti- 
;  but  when  any  articles  bordered  upon  trea- 
son, as  th^se  against  Scroggs  do,  tne  Lords 
•have always  sequestered  the  ^rson. 

Ordered,  "  That  a  Committee  be  appointed 
.to  inspect  the  Journals  of  this  House,  and  of 
the  House  of  Lords,  and  precedents  to  justify 
and  maintain.  That  the  Lords  ou^ht  to  commit 
persons  to  safe  custody,  when  impeached  for 
xigh  tr^on  by  the  Commons  in  parliament." 
.  In  two  days  Skiter  die  parliament  was  pro- 
rogued to  January  ^,  and  soon  after  was  dis- 
.solVed  by  proclamation,  and  a  new  parliament 
wai^summoned  to  meet  at  Oxford  oq  March  21. 

House  of  Lords,  March  24. 

*    The  Answer  of  sir  WiDiam  Scroggs,  knight, 
^was.read,  as  followefh : 

-•*  The  ANSWER  of  Sir  WM.  SCROGOS,  knt. 
Chief  Justice  of  his'  Majesty's  Court  of 
King's-bench,  to  the  Articles  of  Impeach- 
ment exhibited  a^inst  him,  by  the  Com- 
mons of  England  m  the  late  Parliament  as- 
sembled. 

^'The  MoiA  sir  WiOiam  Scroggs,  by  and 
nnder  ptotestation,  that  there  is  no  manner  of 
high  treason^  nor  any  overt  act  of  hi^h  treason, 
|K^rticttlarly  alledged  or  expressed  m  the  said 
Articles  of  Impeachment,  to  which  the  said 
IViiliam  Scroggs  fssa  or  is  bound  by  law  to 
N  jnake  any  Answer  unto ;  and  saving  to  him- 
0elf  (ana  which  he  prayeth  may  be  saved  to 
him),  both  no>v  and  at  .all  times  nereafler,  all 
and  all  manner  of  benefit  9nd  advantsige  of  ex- 
ception to  the  insufficiency  jof  the  said  Articles 
in  point  of  law,  as  well  for  that  there  is  no  overt 
act  of  treason  expressed  therein,  jas  for  all  other 
the  'defects  therein  appearing :  for  plea  thereto, 
he  saith^  That  he  is  in  no  wise  g}uky  of  sdl  or 
any  the  crimes,  offences,  or  misdemeanors,  of 
what  nature,  kind,  or  ouality  soever,  by  the 
.aaid  Articles  of  Impeaclunent  charged  upon 
hini,  in  manna:  and  form  as  in  ^md  by  the  said 
iLrticles  is  supposed ;  which  he  is  reaSy  to  aver 
jand  prove,  as    this  honourable  House  shall 
Awara :    and  humbly  submitteth  himself  and 
th€|iiptice  of  his  cause  to  this  most  honourable 


House ;   and  prayeth  to  be  discharged  of  tha 
premises,  and  to  be  hence  dismisaeS,  and  ac- 
quitted of  all  the  matters,  crimes,  miisdemean- 
ors,  and  offences,  in  and  by  the  'said  Articles  of 
Imp«u;hment  charged  upon  him,  6cc 

«  Will.  Scrooos.*** 

After  khis,  a  Petitian  of  sir  Wm.  Scroggs 
was  read. 

'<  To  the  Right  Honourable  the  Lords  Sf^iritoal 
and  Temporal  in  this  ptesent  PariiameDt 
assembled.  The  humble  PErmoN  of  air 
William  Scroggs,  kniirht,  Lord  Chief  Jus- 
tice of  his  HaieatyVi  Court  of  King's 
Bench. 

<*  Sheweth  ;  That  your  petitioner,  the  last 
parliament,!  was  impeached  before  your  lord- 
ships, by  the  House  of  Commons,  of  several 
Articles,  stiled  High  Treason,  and  other  great 
crimes  and  misdemeanors.  To  wbich  your  pe- 
titioner hath  now,  with  the  first  opportunity, 
put  in  his  Answer  into  this  honouraoie  House. 
Your  petitioner  humbly  prays,  that  your  lord- 
ships would  be  pleased  to  appoint  some  short 
day,  for  this  present  House  of  Commons  to 
reply  ;  that  so  a  convenient  day  may  be  ap- 
pomted  for  the  hearing  of  the  cause,  that  your 
petitioner  may  no  longer  lie  under  the  reproach 
of  the  word  high  treasoti.  And  your  peti- 
tioner, as  in  duty  bound,  shall  ever  pray,  &c. 

"  WOL.  SCBOGGS." 

Ordared,  That  the  copies  of  this  Answer  and 
Petitipn  shall  be  sent  to  the  House  of  Com- 
mons. 

But  the  parliament  being  soon  after  pro- 
rogued, this  affair  was  dropped;  however,  it 
was  thoujght  proper  to  remove  Sctoggs  from 
being  Chief  Justice ;  which  was  done  with  all 
the  marks  of  fiivour  and  respect,  being  allowed 
a  pension  fi)r  life.  But  a  parliamentary  cen- 
sure did  not  hinder  the  court  bma  proening^ 
others,  who  had  been  censured  a  little  before  ; 
as  may  appear  by  these  Votes  of  the  House  of 
ConmMMis. 

October  29, 1680. 

Resolved,  "  That  sir  Francis  Withens,  by 
promoting  and  presenting  to  his  majesty  an 
address,  expressing  an  abnorrenoe  to  petition 
his  majesty  for  the  calling  and  Sitting  of  par- 
liaments, hath  betrayed  the  utidOubted  rights  of 
the  subjects  of  £ngland.^'    ' 

Ordered,  "  That  sir  Ffancis  Withens  be  ex- 
pelled this  House  for  this  high  crime  ;  and'that 
ne  receive  his  Sentence  at  the  bar  of  this  House 

*  Mr.  Hatsell  (Notes  to  4  Precedents,  lir* 
144,  145,  156,  199,)  relies  very  much  upon 
this  case  in  refutation  of  Blackstone's  position 
that  a  commoner  cannot  be  impeached  beibre 
the  Lords  tor  any  capital  ofience.  As  to  which, 
see  the  Caseof  Edmurd  Fitz-harris,  a.d.  1681, 
infra. 

t  As  to  the  continuance  of  parliamentary 

J  impeachments  notwithstanding  prorogation,  seo 
the  Case  of  die  eaii  of  Danby,  mfra. 
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vpoD  iiii  knees  frsm  Mr.  Speaker."*    (Which 
he  leuaied  aik^ordiDgly.) 

Hovember  13,  1680.  ^ 

Resolved,  **  That  sir  George  Jefferies,t  Re- 
eonler  of  London,  by  traducing  and  obstructing 

*  **  Hie  merit  of  this  raised  him  soon  to  be 
a  ju(%e  ;  for,  indeed,  he  had  no  other  merit." 
Bnrnet. 

f  The  following  b  Roger  North's  account  of 
ttis  matter :  **  l%e  next  case,  that  came  on, 
was  that  of  ar  George  Jefieries,  the  Recorder 
of  London,  which  had  as  poor  a  come-off.  Our 
Histofy  [Kennet]  here  teHs  nsthat  he  was  re- 
mored  from  his  Kecordership  by  vote,  which 
wis  not  so,  as  will  appear.  But  there  was  a  trick 
also  in  that  matter ;  for  the  party  had  a  great 
mind  to  eet  sir  Georg-e  Treby  in  to  be  Re- 
eorder  of  London ;  for  he  was  a  trusty  confident 
of  Action.     It  seems  that,  in  conclusion,  sir 
Geoige    Jefieries  had  a  reprimand  upon  his 
knees  at  the  bar,  and  so  came  off  for  his  crime 
of  abbntring ;  which  was  thought  a  fair  com- 
pofiitioii,  after  such  discourse  as  nad  been  of  im- 
peaching their  heads  off.     But  the  preliminary 
Kticle  SHU  guA  non,  was  that  he  should  sur- 
mder  his  place  of  Recorder,  to  which,  in  the 
-end,  he  agreed,  and  did  accordingly,  and  (as 
was  concerted^  Treby  succeeded  "him.    But 
this  ofienoe  of  his  was,  by  the  order  of  the 
House,  intimated  to  the  lord  mayor  and  dder- 
men,  that  ihey  might  not  want  a  cause  to  re- 
tain upon  a  Mandamus,  in  case  they  should 
•tfiereiipon  haye  turned  him  out ;  for  if  he  had 
■DC  complied,  but  stood  on  his  right,  he  must 
liave  had  all  the  defences  the  law  allowed,  and 
'nMi  have  argoed  such  a  matter,  returned,  noi 
to  he  a  safliciettt  cause  ;  and  the  judges  would 
have  done  him  right.   This'consideration  made 
Ike  party  take  up  the  intimtdatiog  process,  and 
||ain  possession  by  a  surrender  without  suit  in 
•Mw.    The  great  difficulty,  that  lay  upon  the 
^irita^of  sir  George  Jefferies,  was  to  come  off 
weH  with  the  king  ;   lest  this  compounding 
with  the  Commons  should  confound  him  at 
Coort.    Therefore  he  begged  of  his  majesty 
Ihat  he  wimld  me  him  leave  to  surrender  his 
jiacc  ;  which  3ie  king  was  loth  to  do,  because 
lie  was  of  such  an  over-ruling  genius,  and 
behaviour  towards  men  whom  he  pre- 
'  to  awe,  as  enabled  him  to  be  veryinflu- 
:  among  the  dtizena,  and,  in  other  respects, 
not  be  so  well  employed.    He  beseeched, 
eurated,  and  importnned  the  king  so  very 
much,  that,  at  last,  the  king  grant^  his  re- 
^oert ;  so,  having  his  miyesty's  leave  to  resign, 
he  took  Ids  ehidiog,  and  was,  as  he  thou^t, 
ftduM  in  Curia.    But  the  ever  facetious  iSng 
was  pleased  to  laugh  and  say  that  sir  George 
Jcmies  was  not  parliament  proof ;  and,  how- 
ever he  found  interest  in  comers  about  the 
^aort,  the  king  never  had  a  real  value  for  him 
•ftw."   Exmnen,  p.  550. 

Sk  John  Reresby  grres  us  the  foUovring  par- 
ticiijbivreq»ectiji^  Jefferies  : 
'  **  Tbe  next  day  I  happened  to  dine  with  sir 

9 


petitioning  fbr  the  sitting  of  this  parliament^ 
hath  betrayed  the  rights  of  die'subject.'' 

Ordered,  '<  That  an  humble  address  he  ibada 
to  his  majesty,  to  remove  sir  Geoi-ge  Jefferies 
out  of  all  public  offices.^' 

James  Smith,  the  lord  mayor  of  London,  whom 
I  had  formerly  known  mtimately  well,  and 
who  was  of  a  very  loyal  club  in  the  dty,  where 
I  used  to  go,  while  the  fanatic  Plot  was  ill 
agitation.  This  gentleman  complained  to  me, 
that  he  enjoyed  no  more  than  the  bare  tifle  of 
lord  mayor,  the  lord  chief  justice  Jefferies 
usurping  the  power  ; .  that  the  city  had  no  sort 
of  intercourse  with  the  king,  but  by  the  inter- 
vention of  that  lord  ;  that  whatever  was  wetl 
done  in  the  city,  was  attributed  to  his  influence 
and  management ;  and  that  himself  and  tha 
aldermen  were  by  the  Court  looked  upon  no 
better  than  his  tools  :  that  upon  all  occasions 
his  lordship  was  so  forgetful  of  the  high  dignity 
of  thex:ity  as  to  use  him  and  his  brethren  wtta 
contempt ;  in  fine,  that  the  lord  chief  justioa 
was  to  he  pitied  ;  that  his  haughtiness  wouki 
be  the  ruin  of  him  ;  and  that  he  actuiUly  in- 
tended to  let  the  king  into  the  mystery  of  these 
things ;  but  that  he  thought  the  present  time 
was  not  altogether  so  prosier,  seeing  a  remon- 
strance of  tnis  tendency  might  be  construed 
into  mutiny  and  disaffocti6n«  I  answered,  that 
the  king  was  too  well  acquainted  with  the  lord 
mayor's  services  and  integrity  to  suspect  him 
of  that,  and  that,  in  my  opinion,  now  was  the 
fittest  time  for  exposincf  a  man  in'  that  credit  at 
court ;  for  that  now  the  greatest  notice  would 
be  taken  of  all  such  grievances.  Indeed  I  was 
sorry  at  my  heart  to  see  such  good  men  dissa- 
tisfied in  any  degree  ;  but  I  was  as  glad  to  find 
this  proud  man  seen  through;  for  he  had  to 
my  knowledge  used  the  city  of  York  as  scur- 
vify  as  it  was  possible  for  him  to  use  the 
city  of  London.  For  at  York  he  put  out  five 
aldermen  though  he  had  solemnly  engaged  to 
keep  them  in,  and  that,  without  so  much  as 
aQowing  thein  to  b^  heard  as  to  the  crimes  they 
stood  accu^d  of.  The  lord  mayor  said  the 
very  same  had  been  fVequently  practised  m 
London,  and  that  many  had  been  turned  out  of 
their  employments  without  «>  much  as  being 
suffered  to  make  their  defei&e.  In  short,  1 
was  at  the  very  same  time  told  by  one  of  the* 
lieutenancy  of  the  city,  that  should  the  duke 
of  Monmouth  give  a  blow  to  the  king's  forces, 
it  was  much  to  be  fbared  there  would  be  an  in- 
surrection in  Ijondon.'' 

'<  A  few  days  afterward,  I  dined  with  the 
lord  Chancellor,  where  the  lord  mayor  of  Lon- 
don wvLs  a  guest,  and  some  other  gentlemen. 
His  lordship  having,  according  to  custom, 
drank  deep  at  dinner,  called  for  one  Mount* 
fort,  a  gentleman  of  his,  who  had  been  a  co- 
median, an  excellent  mimic;  and  to  divert  the 
company,,  as  he  was  pleased  to  term  it,  he  made 
him  plead  before  him  in  a  feigned  cause,  during 
which  he  aped  all  the  great  lawyera  of  the  age, 
in  their  tone  of  voice,  and  in  thdr  action  and 
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Sheridan,  w)i«pe  <|wolMn[e  by  baron  Weston 
gmve  effenoe  to  the  Hpu«e  ofConumiBs,  appeavs 
to  hare  been  for  breach  of  priyiiege,  continued 
ID  ouMy  to  wfaieh  he  had  been  premusly  cpm- 
mitted,  but  for  what  ofienc^  doe«  pot  4i^tfnP|Iy 
Appear. 

The  House  of  Commons  on  December  9th, 
4680,  osAued  that  he  should  be  fe^irit}i 
brought  in  the  custody  of  the  §le^eai|t  at  Arms 
to  toe  bar  of  the  House.  This  was  accordingly 
4o|ie,  and  lie  was  examined  conoeming  Do^- 
del,  die  priest.  Sec,  After  which  it  was  ordered, 
that  he  should  continue  in  custody  of  the  Ser- 
jeant at  Arms  during  the  pleasure  of  the  House. 
•On  the  next  day,  Friday,  the  10th,  a  report 
was  made  upon  his  papers  and  he  was  again 
examined.  On  Wednesday,  the  15tb,  he  was 
«t'hi8  own  desire  again  adiiiitted  to  the  House 
#iid  examined. 

Qn  lliui'sday  December  SOth,  1680,  and 
fike  next  day,  the  following  debates  took  place 
4U1  his  habeas  corpus : 

On  Mr.  Sheridan's  Habeas  Corpus. 

Mr.  Bouwuen.  Mr,  Sheridan  stands  com- 
nutted,  as  a  judgment  of  the  House,  for 
kreach  of  privileoe.  It  seems  to  me,  that 
Jiis  commitment  does  run  on  the  hinge  of 
an  aol  of  court  in  a  crimiaal  cause,  which 
|W  may  suppose  iu  execution,  where  a  Ha- 
^aes  Corpus  does  not  lie,  and  he  is  not  bail- 
'  Able,  and  thej  will  not  discbarge  him  in  a 
^ourt  of  orimmal  causes.  I  think  his  com- 
pliment stands  good,  and  you  are  to  consider 
^eprivilegeof  the  House  of  Ciommons. 

The  Speaker.  Give  m^  leave  to  state  the 
WUter.  The  thing,  in  fhct,  stands  tbifs.  She- 
ridaii  and  Day  were  committed  by  your  ordw 
itfieninth  of  December  (  they  wereiirought  to 
th^  bur  the  same  day,  and  oinder^  to  continue 
in  cuitody  during  the  pleasuve  of  the  House, 
Wul  no  person  to  be  aamitted  to  come  to  him 
nql^ss  it  were  with  necessftrie^.  Theii  that 
VffAm  was  mitigated,  andyou  ordered  him  to 
ba  taken  iuto  custody.    Then  jou  ordered  ^ 

Ipesture  of  body,  to  the  Tery  great  ridicule  not 
only  of  the  lawyers,  but  of  the  law  itself,  which, 
tp  me,  did  not  seem  altogether  so  prudent  in  a 
inan  of  his  lofty  station  m  the  law  ;  diverting 
ii  certainly  was,  but  prudent  in  the  Lord  Hign 
Chaiic^or,  I  shall  i^eyer  think  it."  ^<  To  resume 
^  Lord  Chancellor  once  again,  he  had  now 
liki^  to  have  died  of  a  fit  of  the  stone,  which  he 
▼irtuously  hroiight  upon  himself  bv  ft  furious 
debauch  of  wine,  at  Mr.  alderman  Dunoomb*«  ; 
where  he,  the  liord  TVeamrer,  and  others  drank 
thi^jBselTes  into  th|tt  height  of  frenxy,  that, 
among  friends,  it  was  whi^peied  they  had 
StriiipSd  into  their  shirts,  and  that,  jb^d  not  an 
ac<:ident  prevented  them,  they  had  got  up  on  a 
s^n  oust,  to  drink  the  king's  heahh ;  whkJi 
ifas  ibe  figl)ie^  of  mupli  Vision,  tp  ^y  90 
Warse." 
.  SeemoKooiBeming'him  in  ihis  Collectj^ 


coQunittaa  to  ewMue  hi^  fnd  Wilim*  Tlve 
act  directs,  <*  llwt  the  hid^es^  within  fudia 
time,  grant  a  Habeas  Corpus,  when  desired, 
and  they  are  rwpured  to  bail  where  the  act 
gives  that  liberty."  Now  the  que^tSon-  is, 
whether  a  Habeas  Corpus  lies  in  ca^e  of  any  ^f 
your  commitments,  the  parliament  sitting  ? 
(Apd  he  re^ds  the  Act.)  in  the  Act  Xnsae  is 
nothing  relates  to  p^rl^mcn^-commitmeots. 
The  <'  Head-Court"  is  the  King's-Bench,  a^ 
this  seems  not  to  relate  to  $he  parhikment.  This 
is  a  commitment  of  parliament,  and  if  sOy  t||e 
judges  cannot  grant  a  Habeas  Corjius. 

Serjeant  M^ynard,  You.  are  going  up(m  a 
sudden  to  give  an  opiuioii  iu  a  thing  net 
thought  of  l^ore.  As  I  take  it,  his  mbeaa 
Corpus  is  jnanted  :  now  what  is  to  be  done  jpi 
this  cfise?  J  desire  not  to  be  oonciudefl  in  any 
thing  I  shall  now  say>  hut  I  will  tell  yon  ray 
apprehension ;  whei»  shall  he  go  to  be  bailed, 
but  to  this  House  ?  Your  vfxawy  for  breach  of 
your  privilege  is  commitment,  and  no  action 
can  be  brought  against  either  the  Lords  C|r 
Commons.  When  you  commit  a  maq,  you  dp 
not  always  express  the  tsause  ;  if  the  judges 
bail  him,  he  is  spoue,  and  tliere  if  an  end  of 
hira.  I  would  have  this  ipatter  let  alone  ti|l 
to-morrow. 

Serjeant  5/riti|fcr.  This  is  a  matter  of  great 
concern.  I  would  consider  whether  a  judge 
can  deny  a  Habeas  Corpus.  By  the  act,  tSe 
jailor  is  to  pay  the  penalty  of  500/.  upon  afll- 
davit  '<  That  he  is  refused  the  copy  of  hia 
conuuitment." — Sp  far  a  judge  may  safely  go. 
But  the  great  point  is,  whether  the  judge  cs|i 
discharape  him.  If  so,  farewell  all  the  privi- 
leges  of  tlie  Commons !  When  the  matter 
comes  to  a  Habeas  Cojrpua,  the  judges  may  ht 
informed  how  he  stands  committed.  A  ip 
said,  ''  That  this  Sheridaq  is  a  secopd  Cole- 
man," and,  if  so,  let  him  be  hanged  as  he  wm. 
I  would  taf^e  time  to  consider  this,  gnd  I  be- 
lieve the  ooinion  of  this  House  will  go  a  gfeat 
way  with  U»e  judges. 

Sir  WiUiam  Jonet,  This  matter  is  of  greei 
concernment  J  it  concerns  the  privileges  ^ 
both  Houses,  and  next,  the  liberty  of  tl^  suh* 
ject ;  and  I  would  n^t  )iave  you  do  ai^  thil^ 
m  it  hastily  ;  but  to  appoint  a  comouttee  to 
considei'  it,  will  seem  to  9a^  the  thing  too 
difficult ;  but  yet  you  are  not  ready  to  ^V9fi  ta 
a  resolution  now.  )  must  deny  <*  tiiat  the 
judge  must  grant  a  Habeas  C^rpuf  to  lUe 
man."  This  is  not  a  case  at  Gom)kum-few» 
butvousee  tluU  sometimes  in  djiscrjotion  lor«> 
meny  they  required  a  copy  of  the  qooamit* 
mens.  But  by  this  act,  the  judges  gTMit  # 
Habeas  Corpus  upon  a  copy  of  the  cooimit- 
ment.  In  this  /cas^,  ^he  j^^  i#  i|i  po  dan^ 
upon  refusing  the  Habeas  Goipus.  The  serr 
jeant  says  '«l$herid«m  sent  to  huu  for  a  copy 
Qf  hj^  Qomipitonent,"  and  tlie  aeijeant  has  wd> 
granted  it  to  him }  so  the  |I^as  Coq^  is  w^ 
yet  granted.  If  you  pjiea«ie, )  )vo\dd  not  commit 
this,  butimoum  |he  cous^lipr^^inn  o^'it. 

Sir  Francii  Winningtoa.  Ail  I  u^yfi  |or  Je 
<bi8|  **  Tbi^  ^  M&afi9f'"4  f^  i^i^  to  made 
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npOB  ttnir  bools  for  tW  preseDt;*'  but  upon 
tlie  whole  firame  ef  the  act,  I  see  no  Habeas 
Corpus  Cesupon  a  oomuiitmeot  of  parliament. 
.  Seq.  Maynard.  I  am  clearly  of  opinion  that 
ibk  » a  cause  out  of  the  statute  of  Habeas 
Corpos.  That  law  was  never  intended  other- 
iHsethao  for  commitment  from  inferior  courts, 
•ad  not  parGament  AH  bail  is  in  order  to  trial ; 
ifrben  an  act  of  parliament  says  "  A  lower 
etmrt,]'  it  never  intends  a  higher.  A  commit- 
meot  is  not  mdy  a  judgment  of  this  House,  but 
an  execution :  and  though  the  statute  does  not 
mentioii  tbe  parliament,  other  courts  shall  not 
gruit  it  in  judgment  and  execution.  There  can 
le  no  trial  of  one  committed  from  this  House, 
bat  jB  this  ^ace,  and  this  act  is  not  intended  for 
commitments  from  hence. 

Sir  fVaiicii  Winnin^ton,  It  is  plain  the  par- 
lament  ia  not  to  be  mcluded  by  this  act;  for 
fte  pu&unent  wss  informed,  that  there  was  a 
HaMas  Corpus  to  remoye  a  man  from  the 
Tower,  and  they  sent  him  to  Jersey  or  Guein- 
wef.  80  it  .plainly  shows  that  it  was  tor  the 
^pnnriag  ervs  of  removing  men  out  of  tiie,  reach 
ii  Habeas  Corpus,  that  this  bill  was  formerly 
btought  in;  and  that  it  was  never  intended 
against  commitments  of  the  House  of  Com- 
JB0118.  A  man  is  oonunitted  here  in  execution, 
and  it  was  never  intended  that  injustice  should 
flow  from  this  House.  As  Mr.  Sheridan  has 
repented  himself  of  brining  this,  I  oould  wish 
ht  would  of  hts  otfier  cnmes  also. 

Sir  Thtnmu  Lef,  Conmder  the  advantsge  of 
aattii^this  question,  moved  from  the  bar  by 
Janes,  viz.  «« That  no  Hahett  Corpm  does  Iter 
daring'  the  sitting  of  tliis  House."  This  court 
is  a  saperior  court,  and  no  inferior  jurisdiction. 
I  do  not  see  whf  yoti  should  make  any  vote  in 
Ihiicaae.  The  jtulge  has  the  Utwbefere  him, 
)nid  your  vote  cannot  alter  it.  You  may  be  pre- 
judiced by  snl^ectidg  your  vote  to  the  interpre- 
fadon  and  scatmiiM^  or  the  Judges. 

Sir  William  PuUeney.  jfn  this  case,  a  vote  is 
teoessary,  else  the  judges  will  not  know  what 
tliey  oo^t  to  do,  and  trhat  not.  You  hare 
voted,  "  That  the  judges  cannot  grant  a  Ha- 
beas Corpus  against  the  common  privileges  of 
this  House."  I  would  have  the  jndges  tuce  no- 
tice oTit,  and  therefore  I  am  for  a  vote.  I  do 
not  know  that  this  House  has  power  to  conmiit 
but  ia  case  of  breach  of  privilege,  and  I  would 
10  restrain  It  in  the  yote. 

Mr.  P</ii/  Polof,  1  have  looked  over  the  act. 


act  of  Habeas  Corpus ;  and  why  will  yon 
nmke  any  question  upon  it,  upon  genend  com- 
mitments of  the  House.    ^  % 

On  the  latter  of  the  abovemantioned  daypp 
his  case  was  thus  spoken  of: 

Serjeant  Maynard  suoposed  Sheridan  should 
bring  an  action  against  the  jud^,  if  your  cornt^ 
mitment  be  for  breach  of  privilege,  no  iaferior 
court  will  iudge  of  it;  but  if  the  commitment 
be  not  for  breach  of  privilege,  you  may  mend  it. 

Mr.  Harbor d,  I  appeal  to  you,  if  ever  ytra 
discharge  a  man  that  does  not  acknowledge  tha 
jurisdictidn  of  the  House,  and  acknowledge  his 
fault  ?  Till  he  has  done  so,  let  him  remain  ia 
custody. 

The  Speaker.  If  yon  idiould  do  as  Maynaid 
moves,  your  order  for  breach  of  privilege  ia^ 
as  if  after  commitment  they  should  meiHl  the 
record  in  WeStmitister-hall.  Sheridan  w«b  in 
custody  before  the  paper  that  reflected  ttpoh 
your  men^bers,  and  broke  your  privileges,  was 
round.  So  the  first  order  for  eomndtment  wai 
upon  another  occasion. 

Mr.  Paul  Foley.  Though  Sheridan  was  sent 
for  in  custody  to  the  bar,  yet  the  contihuatioQ 
of  him  in  custody  was  for  breach  of  privilegv. 

Sir  Thomai  Lee.  I  Would  have  it  oonaidelvd 
how  you  will  mend  a  commitment  aftowards; 
if  he  nas  a  copy  c^  his  cmnmitmcsit,  genenl, 
and  now  comes  an  amendment  of  the  commit^ 
meat,  ^ar  breach  of  privil^e,  a  month  a^r  f 
The  general  debate  ran, ''  That  he  hekl  a  dan* 
gerous  correspondence  with  the  dilke  of  York, 
-and  was  a  steond  Coleman."  Oentlamen  wen 
Sedt  to  search  lus  papem,  and  fotldd  a  paper  ia 
hb  closet  not  printed  nor  published.  Pny  let 
the  thing  stand  upon  its  own  fbundationy  widi- 
out  mending  it. 

Sir  Fr.  Winningtafi.  The  fitmooi  oaae  6t 
lord  (^bafisbnry,  when  upon  a  eommitmciitir^ 
the  Lords  he  was  brougnt  by  Habeas  Corp«|i 
to  the  Kmg's-bench  bar,  thefe  was  no  return 
made,  and  he  was  discharged  Mdisite  Par  ji» 
fnenio.  Ifarule  ofoonrt  MilUenlered,  Iim« 
peal  to  you,  if  it  be  not  mended  evarf  day  ni 
an  inferior  GQHrt  7 

Mr.  Towle.  Whoeter,  in  this  pla<%,  sp^atka 
for  limiting  your  power  is  not  so  favourably 
heard,  as  ne  that-  spaaks  to  enlarge  it  *  State 
'  super  vlas  antiqaas.'  I  am  afiaid  wa  aM 
abont  removing  the  ancient  tand-marka,  whisk 
may  felum  to  their  old  bounds  again.    Yaar 


)nd  am  of  opinion  that  a  Habeas  Corpus  does    power  is  part  of  the  judicial,  and  part  of  tba 


not  lie  inthitf  (lise,  and  inay  be  refused  in  case 
it  dioohl  be  required  by  this  act.  A  Habeas 
Corpus  was  oeter  granted  upon  a  conntiitment 
Vy  paiiiameDt  fbrmet^y ;  no  precedent  can  be- 
imown  of  it.  You  commit  for  cotitempt,  and  it 
must  be  in  soch  cosies  where  the  party  2s  baila- 
ftie.  If  yoti  put  a  question,  I  would  be  toth  to 
hare  our  privnegM  (whtdi^fs  our  only  power) 
Id  be  kN^fed  in  commitments  upon  impeach- 


iMnts,  whereas  #0  IfA^^e  pow^rto  send  for  dl  selves,  bat  either  did  send  to  the  Lords  if  tlto 

beopfe  commoAers.  Aing  deserted  im  inpeaolMiicnit  ordiNBiMtl 

The  Speaker.  TiAs.  6ase  h  partlcidar  aa  to  it  to  the  low  hi  fte  lowat  coutis  at  Wctl* 

%.  SkMlta,  iod  tt  ^^t  trf  the  pawtt  of  %a.  triMlir.  4  do  Ml  M»  tlii'ii««l»ii^«iHf4Kr 


legislative  authority,  and  it  ia  but  pSrt  only. 
Anciently  the  .judiolal  power  ef  pilrliBmeBt  waa 
ex^rdsed  by  King,  Lords,  and  Cotaamonas  b«t 
fyr  some  a^  past.  We,  and  the  Lords,  by  lacit 
cdnsent,  heve  had  a  sejjamte  juriddietHB  in 
that  pdnt,  and  they  pumsh  for  thehr  bitaehili 
of  privilege,  and  we  for  ours.  This  case  af 
l^i«4dan,  I  oonfbss,  goes  beyond  your  afteient 
pritilege ;  Aiey  took  no  jurisdiction  open  tliena- 
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found  in  Sheiidaa's  study,  to  be  a  breach  of 
privilege  against  your  members,  he  haying  not 
publisniid  the  paper.  Here  is  neither  actual 
rorce  against  vour  members,  nor  suits  of  law. 
If  the  couiis  below  cannot  reform  your  error, 
it  is  fit  you  should  do  it  yourselves.  If  this 
man  be  not  in  custody  for  breach  of  privilege, 
I  would  release  him,  and  all  that  are  so  com- 
mitted, and  reform  your  own  error. 

On  Friday  January  the  7th,  1681,  the 
House  was  mformed,  that  a  writ  of  Habeas 
Corpus  had  been  directed  to  the  Serjeant  of  the 
House,  to  bring  the  body  of  Mr.  Sheridan  to 
Mr.  Justice  Raymond's  house  in  Chancery 
Lane. 

Mr.  Bascawen.  The  judge  might  not  have 
gone  80  ikr  as  he  has  done.  It  may  be,  th^  Ser- 
jeant had  other  prisoners,  and  your  commit- 
ment of  Sheridan  is  not  for  breach  of  privilege. 
fie  is  a  Serjeant  at  Arms,  though  he  attend  the 
House ;  so  it  does  not  appear  but  that  the  Ser- 
jeant may  have  Sheridan  in  custody  upon  auo- 
^er  warrant.  I  would  be  careful  to  preser>'e 
the  privilege  of  the  House  on  the  one  hand,  and 
the  nabeas  Corpus  on  the  other.  I  would  have 
the  Serjeant  give  the  jndge  an  account,  *'  That 
he  has  Sheridan  in  custody,  but  that  he  knows 
Bot  that  he  has  him  l^ally,  Sec.** 


Sir  TAomaf  Clarget,  Lord  Shaftsburj^  was 
committed  by  paiiiament,  and  took  out  his  Ha* 
beas  Corpus,  but  the  judges  had  the  discretion 
to  remand  him ;  and  a  Habeas  Corpus  doei* 
lie  unless  for  treason,  felonv,  or  in  execution  and 
convict  persoTis,  &c.  iJommitmeiits  of  the 
Commons  are  in  execution.  As  I  now  stand 
apprized  of  it,  the  Serjeant  may  carry  Sheridan 
to  the  judge  with  the  cause  of  his  Commitment. 

Sir  Francit  Winnitigton,  I  take  this  busineaf 
to  be  worth  your  consideration.    The  case  oi* 
lord  Shaflsbury  is  not  this  case.    The  act  of 
Habeas  Corpus  was  made  since  that  time.    On' 
the  other  hand  it  was  rareiv  found,  that  a  per- 
son, committed  by  either  House,  has  been  sent 
for  by  the  judges.    As  I  would  do  justice  to  the 
subject,  so  I  would  not,  out  of  compliment,  gird 
up  your  privilege.    I  would  adjourn  this  debate 
tili-to  morrow,  and  go  upon  the  business  of  tlie 
day.     I  speak  not  ror  an  order,  but  because 
there  is  a  penalty  in  the  statute,  I  would  con- 
sider of  it  for  the  Seijeant's  sake. 

Grey  says  it  was  adjourned  to  the  next  day, 
but  he  does  not  make  mention  of  any  farther 
debate  concerning  it  during  the  continuance  of 
that  parliament,  which  was  shortly  afterwanls 
dissolved. 


877.  Proceedings  in  Parliament  against  Edwabd  Fitzh arris,  upon 
an  Impeachment  for  High  Treason :  33  Charles  II.  a.  d. 
1681.  [Journals  of  both  Houses.  8  Grey's  Debates,  303. 
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HovsB  or  CoMMONB,  March  95,  1681. 

Sir  George  Treby  acoaaiiits  the  House,  That 
he,  together  with  sir  Roliert  Clayton,  had  taken 
the  Examination  of  JBdward  Fitzluurns,  relating 
to  the  Po]nsh  Plot:  which  he  read  in  his  place ; 
«nd  afterwards,  delivered  the  same  in  at  the 
clerk's  table:  where  the  same  being  read  is  as 
foHowetfa;   . 

The  Examination  of  Eowakd  Fitzharris,  re- 
lating to  the  Popish  Plot. 

•  Who  saith,  Tliat  he  was  bom  in  Ireland,  and 
kthe  son  of  sir  Edward  Fitzharris ;  and  that  he 
iras  bred,  and  is,  a  Roman  CathoUc:  That,  in 
1662,  he  went  first  out  of  Ireland ;  and  then 
•Went  into  France,  to  learn  the  language,  as  an 
aocomplishment,  being  then  of  tue  age  of  14 
teaxs.  In  1665  he  returned  thence,  throuj^h 
£ngland,  into  Irdand ;  where  he  continued  till 
•boot  1668,  when  he  went  to  Prague,  in  order 
to  serre  the  emperor  in  his  war  in  Hungary ; 
Ibat,  there  then  finding  a  peace  concluded,  he 
•ame,  by  the  way  of  Flanders,  into  England. 

And  men  sir  Qeoive  Hamilton  being  about 
falsing  a  regiment  of  1,500  foot  in  Ireland,  for 
the  Freneh  king's  service,  this  examinant  ob- 
tamed  from  sir  George  Hamilton  a  commission 
to  be  captain  of  one  ol*  the  companies  in  that  re- 
(inwiittobendiedj  whereupon  he  w«nt  into 


Ireland,  raised  the  company,  and  conducted 
them  into  France:  and,  soon  after  his  landin^p 
there,  he  was  reformed,  and  discharged  of  his 
said  command :  whereupon  he  went  to  Paris  ; 
and,  having  but  little  money,  he  lived  there  dif- 
ficultly about  a  year. 

In  1672,  going  about  .to  take  his  leave  of 
Father  Goug^,  an  English  Priest  at  Paris,  ho 
saith  to  this  purpose :  **  You  are  going  for  £ng'-. 
land  :  within  these  two  or  three  years  you  wiQ 
see  the  catholic  religion  established  there,  as  it 
is  in  France."  The  examinant  asking  him  how 
that  could  be,  since  the  king  was  a  protestant ; 
he  answered ;  '<  If  the  kiu^  would  not  comi^j 
there  was  orders  taken,  and  things  so  laid,  tnat 
he  should  be  taken  off,  or  killed :  that  ^e  duke 
of  York  was  a  catholic  ;  and,  in  his  t^gn,  thero 
would  be  no  ditfic)iHy  of  doing  it"  Thb  exa- 
minant then  asking  him,  how  long  the  duke 
liad  been  a  catholic ;  he  answered,  *<  That  ifae 
queen  mother  had  made  him  so."  He  further 
said,  '*  That  the  declaration  of  indulgence  was 
in  order  to  that,  and  of  introducing  t&  catholie 
religion  in  England :  and  that,  to  the  same  end, 
the  war  was  made  affainst  Holland :  for  that 
Holland  was  a  nest  of  heretics ;  and,  if  they 
were  destroyed,  the  work  would  be  eaaly  done 
in  England ;  bcicause  the  English,  or  English 
Protestants,  Ke  said,  would  then  have  no  assist- 
aoct  fymi  abroad:"   And  he  aatd,  «<  That 
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met  14  I>iyv«r  about  this  de- 

TheJBttoiknnt,  caamiug  arer  aiwut  the  end 

of  Octaker  1673  ahoikt  Fehtuary  foUowiD«r,  had 

uasioa  to  he  lieutenaot  of  captain  Sy- 

's  company «  m  the  duke -of  Albemark's 

which  was  then  raised,  bebig  one  of 

Ae.Mgime&ts  ia  the  army^  which  was   the 

■Mr  feUowinff   mustered  at  Blackheath: 

heaiys^  He  imew  many  of  the  Ueutenant- 

ifocs,.  captains,  and  officers  o^  that 

m  to  he  Romaik  Catholics. 

'VW  aHeranardBy  theaet  oassing  to  disabla 

Banaft  Gatfaotics  to  bear  office,  be  and  others 

sf  them  were  fbvoed  to  quit  their  commands^ 

aisaya^  That  die  comman  intelligence  and 

opiniaa  aoMHig'  them  was.  That  that  army  was 

nised  widt  a  design  to  brh^  in  and  settle  the 

Bonaa  Catbtdic  reUgion  in  England ;  for  which 

end  the  iurasioD  of  Holland,  SoA  the  awing  of 

the  city  of  London,  were  fit  means.  * 

But  the  measarea  that  were  thus  taken  being 

Ivoken   by  means  of  the  peace,  and  by  the 

dake  of  Yolk's,  as  well  as.  these,  and  other 

offiecffs,  qmtting  ail  csnunands ;  and  the  king 

Mi^  in  the  expectations  they  bad  from  him ; 

the  RomaB  Catholics,  .tiiat  were  engaged  in  this 

il,  came  to  a  resolution  to  destroy  the 

aa  Father  Pamey,  confessor  to  Don  Fran- 

de  Mdo^  the  Portuguese  ambassador,  toM 

das  examinantin  1673 ;  and  if  all  other  means 

Med,  the  queen  woald  procure  the  doinf^  of  it. 

And  he  says.  That  this  Father  used  this  con- 

fidenee  towards  him,  because  he  was  well  ac- 

qoaioted  with  him,  and  used  to  confess  to  him  ; 

sad  dfis  Father  repeated  the  same  discourse  to 

him  in  the  summer  1678,  with  hiore  assurance ; 

adfing  theni  ^  Hut  the  business  was  now  near, 

and  he  should  soon  see  it  done." 

About  April  1679,  Marquis  Montecuculy, 
CBvay  from  the  duke  of  Modena,  after  havinff 
•aam  him  to  secrecy,  tolcl  him,  that  if  he  would 
midertake  the  killing  the  king,  either  in  his  owii 
^ersoa,  ok-  hj  any  other,  that  he  sholild  haye 
tOfiOQl.  which  ne  refusing,  the  Marquis  said, 
■^  If  yov  wHI  not,  the  duchess  of  Mazareehe 
aaderstands  poisoning  as  well  as  her  sister ;  and 
a  liltfe  pinal,  when  the  king  comes  there,  will 
*»it." 

And  this  Etaminant  had  a  great  ihcquaint- 
aaee  widi  the  said  Marquis,  having  first  met 
him  sevend  times  at  the  duchess  of  York's 
Chapd ;  and  afterwards  let  him  a  house,  and 
ssid  him  the  fhraiture  therein ;  and  has  very 
oAsa  eaten, drank,  and  walked  with  him:  and 
the  HKrauis  at  <he  same  time  told  him.  That, 
apenkiiGag  the  long,  the  army  in  Flanders, 
and  urtB  ai^acent  to  France,  was  to  come  over 
iaftsEaglaiKlto  destroy  the  Protestant  party ; 
aad  diat  money  was  levying  in  Italy,  to  recruit 
aad  supply  fiiroes,  in  tne  place  of  those  that 
ihoald  so  csome  over  into  England : 

And  drafter  that  time,  Siere  should  be  no 
nsie  pariiamentsin  England:  and  diHl  the 
dafce  of  York  was  privy  to  ail  these  designs. 

•SceaNote  ailbtf  «ttd  af  FitahMtii^rTtW. 

VOL.  YliU 


That,  about  April  1680  he  met  Kelly  the 
Priest ;  who  there,  in  discourse  with  him,  owned. 
That  he  was  one  of  the  persons  concerned  in  the 
murder  of  sir  Edmundbuiy  Godfrey;  flndlhah 
the  same  was  done  mucn  in  the  manner  as* 
Prance*  had  related  it. 

This  Examinant  bath  known  Kelly  about  13 
years ;  in  part  of  which  time  he  has  had  inti- 
mate conversation  with  him,  and  hath  some^* 
times  confessed  to  him.  r 

That  he  hath  been  Acquainted  6  or  7  years 
with  M.  De  Puy,  a  servant  to  the  duke  of 
York :  and  that,  soon  after  the  murder  of  sir 
Edmundhury  Godfrey,  diis  De  Puy  told  this 
Examinant,  That  that  murder  was  consulted  at 
Windsor. 

And,  about  the  same  time,  said.  That  the 
duke  was  very  desirous  to  come  to  the  crown  ; 
for  that  the  king  was  uncertain,  and  did  not 
keep  touch  with  them  :  and  that  De  Puy  said^ 
there  was  a  necessity  of  taking  off  the  king ; 
and  that  it  would  be  soon  done. 

That  the  duke  of  York  having  an  estate  in 
Ireland,  a  paijt  of  which  was  this  Examinanfs 
father's ;  and  this  Examinant,  bein^  aoouainted 
with  Father  Bedingfield,  asked  htm,*"  now  he 
could  give  absolution  to  the  duke,  till  he  had 
made  restitution.  The  Father  said,  <'  That 
every  penitent  was  supposed  to  know  his  owa 
sms,  and  to  make  them  Knownto  his  confess* 
or,"  To  which  this  Examinant  replying,  with 
some,  warmth,  *^  But,  since  you  know  it,  yoa 
ought  to  take  notice  thereof;"  the  Father 
answered,  *^  Be  not  angry ;  for,  ere  it  be  long 
you  may  be  in  a  better  condition." 

Marcn  1680,  he  went  to  Paris,  to  compoand 
a  debt  he  owed  there,  staying  there  about  eight 
days:  Where  meeting  Father  Patrick,  who 
well  knew  this  Ezaminant's  ikdier  and  friends, 
and  this  Examinant  talking  of  a  rupture  that 
might  be  between  Englaim  and  Prance;  he 
said,  *<  The  French  intended  in  such  case,  to 
send  Marshal  Belfbnds  into  Ireland  with  an 
army  of  10,000  foot,  and  ^,000  horse,  with, 
arms  and  ammunition  for  30,000  men  more,  to 
be  raised  in  Ireland  :"  and  the  Father  promised 
this  Examinant  a  regiment  of  the  men  so  to 
be  raised  and  armed  in  Ireland :  and  the  design 
was,  to  restore  tliat  kingdom  to  its  former 
owners^  subject  to  the  French. 

He  also  desii*ed  him  to  send  him  all  the  libels 
that  came  but  in  London :  and  said,  ^'  That 
libelling  the  king,  and  the  ^vernment,  was  a 
thing  necessary  to  be  done,  m  order  to  distaste 
the  king,  and  make  him  afraid  and  jealous  of 
hispeople." 

That  he  knew  Mr.  Everard  at  Paris  in  1065 ; . 
and  hath  since  continued  and  increased  his  ad« 

auaintanoe  with  him ;   that  the  opinion  of  Fa- 
ber  Patrick  was  an.enconragementto  him  to 
correspond  and  concur  with  filr.  Everard,  as 
to  the  libel  lately  written  by  Mr.  Evenrd. 
'Capt'  10  Martii,  1681,  coram  Bob.  CurroN, 
G£o.  Treby. 

■     ■       ■  ■    n.    '-'     ■ 

*  As  to  thisman,  s«b  voL  7,  pi«  157, 12S8,  of 

thisCalMitt. 

Q 
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As  soon  as  the  Examination  was  read, 

Sir  John  Harlop  moved  that  it  might  be  print- 
ed, to  shew  the  world  the  devilish  conspiracies 
of  die  papists. 

Sir  William  Jones,  I  like  die  motion  well. 
There  is  nothing  in  this  paper,  but  what 
is  fit  to  be  printed;'  and  what  fully  makes 
out  what  we  have  heard  before,  and  be- 
I  cause  we  all  know,  that,  since  lord  Stafford's 
IVial,  people  have  been  pveavailed  upon  to 
bdieve  the  plot  not  true.  This  paper  confirms 
Oates's,  Bedlow's,  and  Prance's  informations ; 
but  I  would  not  have  that  paper  printed  which 
reflects  upon  the  king. 

Mr.  Secretary  Jenkins,  I  will  not  trouble 
you,  but  with  what  part  I  had  in  this  affair. 
*£he  scandalous  paper  reflecting  upon  the  king 
was  read  over  to  his  mi^e^  by  Waller ; 
whereupon  I  issued  out  warrants  to  apprehend 
Fitzharris,  6cc,  and  Waller  saw  the  executian 
of  them. 

Sur  F.  Winningtott,  This  is  of  great  import- 
ance, and  in  it  we  ought  to  acquit  oursdves 
like  wise  men.  We,  that  come  out  of  the 
country,  hear  that  the  treasonable  paper  should 
have  been  sent  to  many  jgpendemen,  and  then 
they  should  have  been  seized  upon  as  traitors 
in  uie  conspiracy  in  this  plot.  AH  is  now  at 
stake ;  therefore  how  long  or  short  a  time  we 
Sre  to  sit  here,  (the  trooper,  Harrison,  that  was 
^  seized,  said,  ^'  We  should  have  other  guards 
'  at  Oxford  than  we  had  at  Westminster,")  let 
not  our  ceui^e  lessen.  This  being  our  case, 
let  us  go  to  tli^  bottom  of  this  business  of  Fitz- 
ha^.  It  has  been  moved,  <*  That  he  should 
'  be  ^t  for  hither ;"  hut  we  have  eig[>erie&ce, 
that,  when  once  an  aocuaatioh  in  parliament  is 
against  a  man  upon  record,  and  in  the  greatest 
eourt  in  the  kingdom  made  known,  malefiictors 
have  not  been  cfeared,  and  have  not  had  justice; 
therSbre  I  move,  <*  That  you  will  take  care 
that  diis  TOMik  be  impeached  of  high-treason," 
tod,  it  may  be,  then  he  will  tell  you  all. 

Sir  Rob.  Clayton.,  When  Mr.  Recorder  and 
myself  examined  Fitzharris  in  Newgate,  he 
asked  us,  "  Whether  he  had  said  enough  to 
sav^his  life?"  We  told  him,  "  We  thought 
not ;  but  if  he  would  ingenuously  confess  wtiat 
counsel  he  had  for  drawing  and,  modelling  his 
treasonable  paper,  and  be  ingenuous  in  the 
whole,  we  would  take  his  farther  examination ;" 
and  wished  him  to  consider  of  it.  But,  the 
next  day  after  he  promised  he  would,  he  was 
removed  out  of  our  reach  to  the  Tower. 

Ordered.  <'  That  the  said  Examination  be 
forthwidi  printed." 

Resolved,  *^  That  Edn-ard  Fitzharris  be  im- 
'  peached  of  high -treason,  in  the  name  of  all 
the  Commons  of  Fngland  ;  and  that  Mr.  Se- 
cretary Jenkins  do,  to-morrow^  morning,  go 
up,  and  impeach  hhn  at  the  bar  of  the  Lor£(' 


ii< 


ouse. 


Secretary  JbiAuiw.    The  sending  me  up  with 
fkm  impOTctosnt  feflscts  upon  his  majesty,  my 


master,  in  the  chsmcter  I.bear  wider  him ;  and 
I  will^  not  go  on  the  message.* 

A  great  cry,  '*  To  the  bar,  to  the  bar." 

I%r  TkomoB  Lee.  I  would^not  have  said  on* 
word,  but  that  die  very  being  of  the  |>arU&* 
ment  is  in  the  case.  It  is  to  no  end  te  sit  here 
any  longer,  if  tlus  be  suffered.  Jenkins  bad 
no  ground  or  reason  to  bring  the  king's  name 
in  question,  nor  was  there  any  reflection' Upton 
his  majesty,  or  Jenkins,  in  sending  him  with 
the  impeachment.  But,  for  Jenkins  to  say, 
<<  Dp  what  you  will  with  me,  I  wifl  not  go 
with  the  messaee  !"  Let  his  words  be  first  as- 
serted, and  read  to  you,betbre  heejcplain  them, 
according  to  the  order  of  the  House. 

Sur  George  Hungerford,  I  never  heard  such 
words  uttered  in  parliament  before,  **  That  the 
whole  House  of  Commons  should  reflect  upon 
the  loBif  in  sending  him  with  the  mcosage,** 
and  *<  mat  he  will  not  obey  your  commands." 
Pray  caU  him  to  the  bar. 

At  which  there  was  a  loud  cry,  ^*  To  the  bar, 
&c." 

Mr.  lyenchard.  The  House  will  grow  oob- 
temntible  to  the  extremest  degree,  at  this  rate, 
Sucn  a  thmg  was  never  before  in  parhament ; 

IM  11.  I  ■        I      ■  I  11  II  ■  ■      I 

*  Bishop  Burnet  gives  the  foUowmg  cha- 
racter of  him :  <<  JenEinB,  now  made  Secretary 
of  State,  was  the  chief  manager  for  the  court, 
airainst  the  Bfll  of  Exclusion :  he  was  a  mea 
^an  exemplary  life,  and  considerably  learned^ 
but  he  was  dull  end  slow :  he  was  suspected  of 
leaning  to  popery,  though  very  unjuray ;  bat 
hewassetoneverypuiM^ioof  theChuivh  of 
England  to  superstition ;  and  was  a  great  as- 
sertor  of  the  divine  right  of  monarchy,  and  was 
fbr  carrying  the  prerogative  high:  ne  neidicr 
spoke  nor  virote  well."  History  of  his  Own 
Times,  vol.  1,  p.481.-^InBulstrode's  Memoirs, 
p.  373,  there  is  aktter  from  sir  Leoline  Jen- 
kins, dated  the  Slst  of  March,  1685,  m  which 
is  the  following  account  of  himself:  "  His  ma- 
jesty hath,  upon  my  most  humble  and  even 
importunate  suit,  given  me  leave  in  regard  of 
my  health,  to  resign  my  post  ^f  secretary,  and 
hath  bestowed  it  upon  Mr.  Godolphin.  My 
great  concern  is,  that  this  being  a  pure  efiect  of 
my  moat  humble  supplication,  and  eren  into- 
lerable importunity,  with  his  majesty  and  the 
duke,  it  may  not  be  imputed  to  any  suittize 
upon  me  at  court,  much  less  to  my  dislikinff  of 
the  present  measures  there.  This  1  say,  i>e- 
cause  I  know  the  fanatics  will  put  the  most 
malicious  constructions  they  can  mvent,  upon 
an  incident  at  court." — Uponthb,  Mr.  Hatedl 
observes,  <*  Whoever  viill  recollect  the  proceed- 
ings, that  were  goings  on  at  this  period,  with 
respect  to  the  smre&der  of  charters  throughout 
the  Idx^om,  the  criminal  prosecutions  at  the 
Old  Bailey,  with  ofhier  instances  of  the  deter- 
mination of  the  king  and  duke  of  York  to 
establish  absolute  power  in  this  country,  will 
know  how  to  appreciate  the  character  of  a 
stateman,  who  was  feaHul  he  should  be  wam^ 
pected  of  retiring  from  office,  from  diriiking 
the  present  measures  of  the  oowt." 
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*'ThaNbe  wkole  House  ahoald  vdlecliipvi 
Ibeking,"  ainjllor  buntonvy  <<  Do  what  you 
wfllwnliiiie,  I  win  nol  go." 

Seenetary  J(ndki}i«.  I  nid  no  such  thing, 
"■TM  the  >Hoy0e  Kfleeted  on  die  king,"  but 
**  That  I  teke  it  as  areflection  upon  the  king, 
■nriaaater." 

His  words  were  thus  staled,  **  This  message 
had  not  been  pot  upon  me  hot  for  the  character 
I  bear — I  value  not  my  life  or  liberty ;  do  what 
joa  win  with  me,  I  wiU  not  go." 

Secretary  Jenking.  I  said  '«  That  this  is 
pot  upon  me,  to  my  apprehension,  for  the 
chancier  I  bear ;  and  do  what  yon  will  with 
me,  I  wiU  not  go." 

8ir  IF.  Jamn,  I  am  soiry  to  seeany  member 
hdiare  hiinsetf  at  this  rale.  This  confirms  me 
in  the  opinion  of  the  design  some  men  have  to 
dgfteMi  the  honour  of  this  House.  A  book  ban 
besD.  written  by  a  member  of  this  House* 
(which,  in  time,  I  hope  you  will  consider  of) 
**  Thai  the  House  of  Commons,  in  Hen.  S.'s 
time,  ^nine  out  of  rebellion."  This  goes  on 
this  day  in  me saine  method.  Letamanbeof 
what  qaalky  he  will,  if  he  be  too  big  to  carry 
▼oar- message,  he  is  too  big  to  be  your  mem- 
ber, and  not  fit  to  be  chosen  fi>r  one.  Thus  to 
seem  the  commands  of  the  House,  and  to  be 
too  biff  for  a  messenger  of  the  House  of  Com- 
DMms  1  Secretszies  are  sent  on  messages  every 
day,  and  is  he  too  big  for  this,  to  accuse  a 
Mxson  of  the  Popish  Pfot  ?  If  this  be  so,  sit  no 
isnger  here  but  go  home.  His  character  is 
great,  bat  he  may  be  privy  to  things  hid  from 
us,  possibly,  by  this  extr&ordmary  carriage. 
Is  it  come  to  tbat  pass,  for  us  to  be  dealt  wi3k-> 
aD  as  none  of  our  predecessors  ever  were  be- 
Ibre  ?  li  my  brother,  or  son,  dealt  with  the 
House  dins,  I  would  have  hira  made  an  ex- 
am^ ;  and,  for  aught  1  see,  he  nrovokes 
yon  more  by  his  ezphmalkMi ;  therdore  pray 
goon. 

Secretary  Jenkmg.  1  am  ready,  and  I  think 
asjsetf  as  much  obliged  as  sny  man,  to  obey 
the  commands  of  the  House.  The  office  I  have 
UMlerhis  nsi^es^ excludes  me  not;  but  the 
thing  I  stand  upon  is.  That  the  motion  was 
cscTHd  on.  in  lidicnle.  I  have  an  honour  for 
this,  and  ever  have  had  fiir  all  Houses  of 
Commons,  but  in  this  message  I  must  and  will 
be  excused. 

Sb  Henry  CapeL  *<  Ridicule"  is  not  a  word 
proper  for  a  House  of  Commons :  what  is  ap- 
poinied  by  them  is  with  all  gravity,  especially 
iHKre  die  hfo  of  a  man  is  concerned,  as  it  is  in 
aa  impeachment.  We  are  in  an  unfortunate 
age ^  now thinsscome  to  li^t,  more  than  we 
were  before ;  that  now  it  most  be  said,  **  Im- 
psachinente  of  treason  strike  at  the  loivrs"  and 
**  the  biB  of  exchidlng  the  duke,  &c.  is  tevelled 
aliheking/'  I  am  sorrv  it  is  said  here,  as  well 
ss  m  other  plains.  This  that  we  put  upon 
Jenkins  is  an  employment  for  the  kmg's  ser- 
fiee,  and  he  tells  na,  '*  It  reflects  upon,  the 
^■""^^"■•i^i"""*^^"^-^— '~'^"~~""~— ~""^'— ""^■— ^— "^■^"^"""^'^■'"'"""•"— ^■^'— 

*  Hr.  Biady,  who  aervsd  for  the  Unirersity 
sfCsmhridge. 


ki]^,andhe  will  not  go."  AU  the  Commons 
do  will  be  reversed,  if  this  must  pass  for  doc- 
trine, '« That  what  we  do  refiecto  upon  the 
king."  But,  Sir,  we  are  in  a  ship,  and  we 
have  to  do  with  the  master,  and  he  with  us. 
If  this  gentleman  would  make  any  sort  of  ex- 
cuse for  himself  I  would,  for  my  share,  pass  it 
by ;  but  he  has  not  taken  it  off,  but  rather  ag*> 
gravated  it.  If  he  has  nothing  fortber  to  say 
lor  himsdf,  he  must  withdraw,  and  then  I 
shall  make  a  motion,  for  the  honour  of  the 
House. 

Sir  Thomas  Meres,  I  know  no  difierence  of 
any  persons  here  ;  if  Jenkins  said  *'  I  thought 
sendmg  me  with  the  impeachment  reflected  on 
the  king  ;  and  in  case  it  be  so,  I  will  miSer  any 
thing  under  that  reflection,"  a  man  may  be 
mistaken  in  his  thoughtil :  but,  as  I  take  it,  he 
said  '*  It  was  his  thoughts  that  the  message 
was  a  reflection  upon  the  king,  and  in  that  case 
he  would  suffer  any  thing  ramer  than  a  reflec- 
tion upon  the  king  in  the  character  he  bears." 

Sir  John  Kmljf,  after  he  had  insnired  Jen« 
kins  with  a  whisper,  said.  It  is  an  ui  thinff  to 
stumble  at  the  entrance.  I  do  hope,  that  Jen* 
kins  intended  no  disservice  to  die  House,  in 
what  he  said,  but  on  a  perfect  mistake.  I  did 
apprehend,  and  so  did  some  others,  that  he  was 
put  upon  it,  b^r  the  gentleman  that  moved  it, 
m  jest  (Mr.  Coninzsby.)  But  be  it  in  jest,  or 
in  earnest,  he  ought  to  obey  your  order ;  but 
every  man  cannot  subdue  his  own  heart.  But 
I  wouldknowof  Jenkinst  whether,  upon  far-, 
ther  consideration,  he  will  undertake  this  ser- 
vice, or  no  P  I  am  the  worst  advocate  in  the 
world  for  an  obstinate  person ;  but  1  hmpbly 
offer  it  to  ypur  ccHisideration  to  put  the  glptlo^ 
man  unon  it,  whether  he  will  go,  or  no,  before 
he  witndiaw.. 

Secretary  Jenkins,  Since  the  House  is  so 
fovourable  as  to  hear  me,  I  must  say  I  did  ap- 
prehend it  a  reflection  Wfoa  the  king,  which 
was  the  reason  why  I  retused  the  message : 
but  if  I  apprehended  it  a  reflection,  upon  the 
king  my  nuurter,  I  am  heartily  sorry  i  should 
incur  the  displeasure  of  the  House,  and  I  hope 
you  will  pardon  the  freedom  of  the  expression, 
of  reflection  upon  the  king.  I  had 'no  other 
consideration  whatsoerer  that  induced  me  t6 
say  the  words. 

Mr.  Fleetwood.  I  look  upon  this  as  so  great 
a  reflection  upon  the  House,  firom  this  gentle- 
man, diat  he  ought  to  come  upon  his  knees,  at 
the  bar,  to  ask  jwrdon. 

Mr.  Boicawen.  We  are  all  subject  to  infirmi* 
ties.  Seong  the  thing  is  so,  Jenkins  could  not 
apprehend  any  reflection  upon  the  king  in  the 
message,  but  he  might  upon  himselF.  The 
thing  was  a  little  smuingly  moved  :  but  since 
he  has  e]q>lained  himseu*,  I  woula  have  this 
passed  by,  as  I  should  desire  tor  myself,  upon 
the  like  occasion. 

Lord  Cavendish,  The  gentleman's  foult  is  a 
great  one ;  but  after  he  has  now  begged  the 
pardon  of  the  House,  and  that  he  is  ready  to 
obey  the  Order  of  the  House^  I  am  willing  to 
pass  it  over.    Though  it  be  a  great  fault,  .y«t 


the 
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it  is  too  little  to  give  occasion  for  a  breach,  at  I  may  indict  ai  his  snit,  or  the  har  or  Hbm  wife' 
tills  time.  .  .  of  the  party  murdered  may  bring  an  appeal  ;^ 

and  the  kung  cannot  release  that  appeal,  nor 
his  indibtment  prevent  the  proceeding  in  the 
appeal,  because  the  appeal  is  the  suk  of  the 
party,  and  he  hatli  an  interest  in  it. 

*'  It  is,  as  we  conceiTC,  an  absolute  dentil  oC 
justice,  in  regard  (as  it  as  said  before)  the  same 
suit  can  be  tried  no  where  else.    The  House 
of  Peers,  as  to  impeachments,    proceed,  by 
virtue  of  their  judicial  power,  and  not  by  their 
legislative  ^  and  as  to  that,  act  ^s  a  Court  of 
Record,  and  can  den  v  suitors  (especially  tiie 
Commons  of  England)  tlud  bring  legal  ^som- 
plaints  before  them,  no  more  thsm  the  justices 
of  Westminster  Hall,  or  other  courts  can  deny 
any  suit,  or  criminal  cause,  that  is  regnlariy 
commenced  before  them. 
.  «<  Our  law  saith,  in  the  person  of  the  kiogf, 
"  NuUi  negabimus  justitiam,'  We.  witt^  deny 
justice  to  no  single  person  :  yet  here,  as  we  i^ 
prehend,  justice  is  denied  to  the  whole  body  of 
the  people. 

<*  And  this  may  be  interpreted  an  exemising^ 
of  an  arbitrary  power,  and  will,  as  we  fear, 
have  influence  upon  the  constitution  of  the 
English  government,  and  be  an  encouragement 
to  2\  inferior  courts  to  exercise  the  same  arbi«* 
traiy  power,  by  denying  the  presentments  of 
grand  juries,  6rc. ;  for  which,  at  this  time,  the 
chief  justice  stands  impeached  in  the  House  of 
Peers. 

'*  This  praceedinff  may  misrepresent  the 
House  of  Peers  to  the  king  and  people,  espe« 
dally  at  this  time  ;  and  the  more  m  tne  parti* 
cular  case  of  Edward  Fitzhai'ris,  who  is  pub* 
licly  known  to  be  concerned  in  vile  and  bonid 
treasons  against  his  majesty,  and  a  great  con* 
spirator  in  the  Popish  Plot,  to  murder  the  kin^» 
and  destroy  an4  subvert  the  Protestant  rdi** 
gion.  Kent,  Shaftesbury,  Macclesfield,  Her- 
bert, Bedford,  Stamford,  Westmoreland,  8ali8<^ 


Se<Tetai*v  Jenkins.  1  am  ready  to  obey 
orders  of  tlie  House,  I  ain  very  sorry  that 
words  ^Ikich  fell  from  me,  gave  tne 
oftence. 

And  so  the  thing  passed  over,  and  he  carried 
the  message. 

Colonel  Birch,-  For  the  discovery  of  this 
Plot  of  Fitzharris  we  ought  all  to  give  God 
thanks,  next  to.  the  discovery  of  tlie  Popish 
.Plot.  This  is  a  gi'eat  service  to  the  nation, 
and  it  is  not  the  first  service  that  sir  William 
Waller  has  done  the  nation.  If  ever  the  thanks 
of  tlie  House  were  deserved,  it  is  for  this  dis- 
covery ;  therefore  1  move,  "  That  he  may 
Imve  the  thanks  of  the  House." 

HoosE  OF  Lords,  March  26. 

A'jVIessage  was  brought  from  the  House  of 
Commons,  by  sir  Leolin  Jenkitts  and  others,  in 
those  words :  *<  The  Commons  of  England,  as- 
sembled in  parliament,  having  received  infinr- 
mation  of  divers  traiterous  practices  and  designs 
of  Edward  Fitzharris,  have  commanded  me  to 
impeach  the  said  Edward  Fitzharris  of  high 
tneason  :  .and  I  do  here,  in  their  names,  and  in 
the  names  of  all  the  Commons  of  England, 
impeach  Edward  Fitzharris  of  high  treason. 

They  have  further  commanded  me  to  acquaint 

your  lordships,  that  they  will,  within  conve- 
nient time,  exhibit  to  your  lordships  the  Artides 

of  charge  against  him." 
MK  Attorney  General  gave  the  House  an 

account  of  the  Examinations  taken  against  Ed- 
ward Fitzharris  ;  and  said  *'  He  had  an  order 

of  the  king's  dated  the  9th  of  March  instant, 

to  prosecute  the  said  Fitzharris  at  law ;  and 

accoi-dingly  he  hath  prepared  an  mdictmoit 

against  him  at  law." 

-  And,  after  a  long  debate,  tfie  question  was 

|Nit,  «  Whether  Edward  Fitzharris  shall  be 

proceeded  with  according  to  the  course  of  the  I  bury,  Paget,  Comwallis,  Huntingdon,  Clare» 


common  law,  and  not  by  way  of  impeachment 
in  parliament,  at  this  time  P"  It  was  resolved 
in  the  affirmative. 

.  Memorandum,  That  before  the  -putting  th^ 
above  question,  leave  was  asked  for  entering 
Protestations;  which  was  granted. 

"  Dissentient ibus ;  Because  that  in  all  ages 
it  hath  been  an  undoubted  riflht  of  the  Com- 
mons to  impeach  before  the  Lords  any  subiect, 
for  treasons  or  any  crime  whatsoever  ;  and  the 
reason  is,  because  great  offences  that  influence 
the  government  are  most  efiectually  determined 
in  parliamenL 

<*  We  cannot  reject  the  Impeachment  of  the 
Commons,  because  that  soit  or  complaint  can 
be  determined  no  where  else :  for  if  the  party 
hnpeached  riiouki  be  indicted  in  the  King's 
B«ich,  or  in  any -other  coi|rt,  for  the  same 
offence,  yet  it  is  not  the  same  suit ;  for  an  im- 

Giichment  is  at  the  suit  of  the  people^  and  they 
ve  an  interest  in  it.  But  an  indictment  is 
the  suit  of  the  king :  for  one  and  the  Stane 
offence  may  entitle  several  persons  to  several 
suits }  as  tf  •minder  be  QMimutted,  the  king 


Sunderiand,  Essex,  Crewe,  P.  Wharton,  Mor» 
daunt.  Grey,  Monmouth,  J.  Lovelace." 

House  of  Commons,  March  Q6,  p.  si. 

(^Debate  in  the  Commons  on  the  Lords  re- 
fusing to  proceed  upon  the  Impeachment 
against  Edwsrd  FitKharris,  and  directing  that 
he  should  be  proceeded  against  at  oomniou 
law.]t 

*  '<  Which  was  always  to  be  preferred ;  and 
upon  BOtioe  thereof,  all  prosecutions  at  the 
king's  suit  were  to  stop,  till  the  prosecutioB  sit 
the  suit  of  the  party  was  determined."  Note 
to  former  edition. 

t  *<  The  Commons'  Impeachment  agaiaet 
Fitzharria  was  rejected  by  the  Lords  upon  a 
pretence  with  which  lord  Nottingham  fonuahed 
them.  It  was  this :  Edward  ti  bad  tfot  soa>e 
Commoners  [tlie  six  murderers  of  Edward  flj) 
to  be  condemned  by  the  Lords,  of  which  when 
the  House  of  Commons  eompiained,  an  order 
was  made,  "  That  no  such  thing  shonld  be 
done  for  the  fature."    Noir  that  related  only 
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9iTkama9Lte.  I  see  not  what  fartlier  uie 
tfaeie  vof  a  pariiament,  if  tlie  House  of  Peers 
will  ke  a  Cmnrty  ^  not  a  Court,  to  seire  a  pre- 


SrWUUamJima.  In  a  matter  so  rery  plain 
Ml  conqnoDoua,  as  the  refnsal  of  this  impeach* 
hy  the  Lonis,  I  am  unwiUijig  to  make 
■B&eoessarir  doubts.  If  indeed  an  i^erior  court 
W  proceeded  to  judgment  in  this  matter  of 
FitzBamSy  then  it  might  hufe  been  pleaded  in 
br  against  the  impeachment  of  the  Commons. 
There  was  aa  i&dictment  against  the  Lords  in 
Ihe  Timer,  in  the  King's-Bencb,  found  upon 
Rcmd,  and  yet  that  was  no  impetttment  to  their 
acid  by  tbe  impeachment  iA'  the  Commons ; 
lot  in  this  case  ot  Pitzharris,  here  is  no  indict- 
■cnt  or  proeecotion  begun  in  any  inftrior 
eB«tof  law.  We  have  a  precedent  fresh  in 
■iMMiiv  of  the  impeachment  of  a  commoner 
it  te  Lords  bar,  if  ttie  Lords  doubt  that^  .which 
•as  of  my  lord  chief  justice  Scroggs  ;  so  that 
ve  need  iwc'speod  our  time  to  search  for  pre- 
cedents  to  mamtmn  our  right  at  a  conference 
nilh  the  I^nds.  Periiaps  the  Lords  Journals 
are  not  yet  made  up  into  fbrm ;  but-some  mem- 
kn  have  taken  notes  out  of  their  minutes,  and 
diat  the  Lords  have  dismissed  the  impeach- 
against  Pitzharris,  and  left  him  to  trial  at 
law,  and  have  ordered  it  so  by  the 
apiffitual"  as  well  as  ''temporal;" 
aiMi  m  this  case  th^  hare  determined  a  great 
pont,  >*  That  the  Lords  sinritual  have  power 
tojad^in  an  impeachment  of  capital  matters," 
vUeh  we  never  own,  nor  erer  shall,  and  here 
we  are  denied  justice  by  those  who  have  no 
fight  to  vote  it.  In  this  the  fiords  have  done 
a  dMdde  act  of  injustice.-  Seeing  then  that 
Ihe  Lords  have  taken  upon  them  to  throw  out 
Ihisimnieachmettt,  &:c.  let  us  assert  and  declare 
oarriffht  ai  impeaching  in  capita]  causes,  and 
that  the  Lords  have  denied  us  justice  in  refus- 
ing die  impeachment  against  Pitzharris ;.  and 
dwn,  after  baring  asserted  our  privilege,  let  us 
draw  up  our  reasons  to  maintain  it,  and  make 
it  part  of  our  CoAlerence  to  show  the  Lords, 
hcwr  aoreasonabie  the  Lords  actions  have  been 
IB  their  proceedings. 

--  f 

tDprooeediiq;satthe  Idng^s  suit;  but  it  could 
lot  be  meant,  that  an  Impeachment  from  the 
Caiwioiis  did  not  lie  agaipst  a  Commoner. 
iiMlgeB,  secretaries  of  state,  and  the  Lord 
Keeper  were  often  Commoners.  So  if  this  was 
good  law,  here  was  a  certain  method  offered  to 
meComrt,  to  be  troubled  no  more  with  im^ 
peacfamenls,  by  emfdoying  only  commoners. 
In  i^rt,  the  Peers  saw  the  design  of  this  Im- 
peachment, and  were  resolved  not  to  receive  it. 
Bad  so  made  use  of  this  ccdour  to  reject  it" 


^  On  th»  occasion  a  protest,  with  reasons, 
ii  admitted  for  the  first  time,  signed  bv  the 
dake  of  Monmouth,  and  18  other  Lords,  which, 
fe^theoMaiBs  of  the  Press,  for  which  it  was  oti- 
g!Ui^  n4miV^t#d^  beeame  the  subject  inatter 
if  Mttieal  oonCforavsy  all  over  the  kingdom.^^ 


Sir  JPr.  iriaain^foa.  If  Oils  i^lhsal  of  the 
Lords  was  an  ordmarv  Impeachment  of  mono* 
poUes,  or  the  like,  I  should  not  press  you  in  the 
inatter ;  but  this  is  not  an  ordinary  considera- 
tion, bnt  that  which  relates  to  our  religion  and 
property;  and  how  the  bishops  come  in  to  stifla 
this  impeachment,  let  God  and  the  word  judge  ^ 
I  would  know  if  there  be  an  impeachment 
a^fainst  a  man  trom  the  Commons,  and  no  in* 
dtctment  upon  record  against  him  in  the  courts 
below,  only  the  attorney  ^neral  told  ike  Lords^ 
that  the  kmg  sraye  him  duections  to  prosecute 
Pitzharris,  and  there  is  no  record  against  him. 
If  the  Lords  vote,  "  That  the  House  of  Com- 
mons shall  not  impeach  this  man ,"  they  may  as 
w^  rote,  that  we  shall  not  be  Protestants. 
But  yet  we  will  be  Protestants.  I  take  this  to 
be  a  new  Plot  against  the  Protestant  religion, 
and  we  impeach  tliis  man,  and  the  Lords  AUrly 
say,  "  We  will  not  hear  it."  If  this  be  the 
case,  I  desire  you  will  come  to  some  vote.  You 
are  willing  to  discover  this  Plot  if  vou  could.  If 
the  attorney-greneral  had  prepared  the  prosecu- 
tion of  Pitzharris,  and,  as  Jones  said,  it  the  in^ 
ierior  courts  had  proceeded  to  judgment  against 
him,   then  that  judgment  is  pleaded   in  bar 

r'nst  an  impeachment.  But  if  our  time  be 
t  to  be  here  (as  I  believe  it  is^  pray  do  not 
delay  discharging  your  part  in  this  matter.  If 
the  House  be  satisfied  in  it,  pray  make  a  vote, 
to  assert  your  own  right  A  little  while  ago,  we 
knew,  that  the  jiidges  of  the  King's- bench  dia- 
chai^ged  the  gprand  jury  whilst  the  indictment 
against  the  duke  of  York,  for  a  popish  recu- 
sant, was  depending :  ITiis  proceeding  of  the 
Lords,  in  rejecting  the  impeachment  of  Pitz- 
harris, seems  as  if  the  House  of  Lords  intended 
to  justif^r  that  proceeding  of  the  judges  by  their 
own.  It  is  a  just  reflection  of  weakness  to  doubt 
inapkiin  matter.  If  no  gentleman  doubts  of 
onr  right  of  impeaching,  pray  TOte  it  so. 

Sir  Robert  Howard,  I  am  glad  we  are  off 
from  one  great  thing,  W '..  "  the  exclusion  of 
the  duke  of  York  m>m  the  succession  of  the 
crown  as  the  best  means  to  preserve  the  Pro- 
testant religion."  I  cannot  believe  but  that,  in 
this  matter  of  rejecting  the  imneachment  of 
Pitzharris,  the  Lords  have  cause  for  wh$it  they 
do.  In  this  matter,  precedents  yOu  need  not 
search;  you  have  instances  of  very  late  date: 
But  this  of  Pitzharris  seems  to  me  to  be  a  more 
dangerous  breath  than  usual,  a  breath  fit  to  be 
stifled.  There  is  something  in  tlus  more  than, 
ordinal^.  If  this  be  a  sacred  respect  in  the 
Lords  to  the  common  trials  of  England  by  juries 
in  the  inferior  courts,  it  is  stranee  that^  in  tiie 
case  of  Skinner,  the  Lords  should  contend  with 
the  Commons  about  the  trial  of  it,  though  an 
original  cause.  This  refusal  of  the  Lords  seems 
to  me  to  be  no  ereat  value  of  the  law  of  £ng-. 
land,  but  a  viuue  of  Pitzharris  to  keep  him- 
from  us.  When  I  have  seen,  in  all  the  speeches 
to-day  relating  to  the  duke's  exclusion,  that  the 
duke  goes  not  single,  but  all  along  associated 
with  popery.  I  have  heard  such  excellent  dis- 
courses to  day  of  that  matter,  that  I  am  loth  to 
miBgle  Vkj  weaioieaa  with  them  ;  but  tibese  era 
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fitdiooaiMebfrom  the  Lords,  that  I  believe 
hereafter  the  king  unH  have  no  cause  to  thank 
the  Lords,  or  those  that  were  the  origmals,  for 
mvdyibg  him  in  the  fatality  of  them.  They 
wii  make  the  trtfiterous  libel  of  Fitzharris  the 
copy  of  their  counsels.  DangeHieM  was  a 
man  reputed  most  infiunous,  yet  if  he  would 
discoTer  what  he  knew  of  that  sham  Presby- 
terian Plot,  nothinir  of  mercy  was  too  biir  for 
liim :  but  Fitzhar^s,  a  manV  no  infamy,  must 
be  hurried  away  tromr  Newgate  to  the  Tower, 
when  he  was  disposed  to  confess  die  whole  Plot 
to  those  gentlemen  who  examined  him.  Are 

fou  so  lost,  that  there  is  no  mercy  left  for  the 
^rotestant  reU|^ion  ?  If  the  terror  of  his  con- 
dition incline  him  to  discover  all,  must  he  now 
be  taken  out  of  our  hands  ?  We  hear  of  other 
ihiiifi^  tob  ;  that  the  French  ambassador  had  a 
hand  inthe  contrivance  of  this  Plot  with  him, 
and  can  that  be  enquired  into  by  a  common 
jury,  who  are  to  concern  themsdves  in  no  more, 
than  whether  Fitzharris  be  gqilty,  or  not  guilty  P 
I  must  confess,  that  with  the  carriage  of  this,  I 
have  enlarged  my  suspicion,  and  I  must  always 
suspect  unusual  ways.  We  see  that  the  worst 
of  mankind  has  been  pardoned,  with  all  his  vil- 
lainies about  him,  upon  an  ingenuous  confession; 
but  what  provocation  has  there  been  fit>m  Fitz- 
harris, to  be  thus  hurried  away  to  trial  at  com- 
mon-law in  a  disposition  to  confess  aU,  and  so 
be  out  of  the  reach  of  pardon,  should  that  dis- 
position continue  upon  him?  But  I  am  per- 
suaded something  depends  upon  this  man,  as 
well  aa  upon  the  bill  we  ordered  to  day.  When  I 
aaw  the  temper  of  the  House,  when  Jenkins  re- 
ftised  vour  Message  [See  p.  828.]  (and  there  was 
sometning  in  that  too)  that  the  House  would  make 
no  breach  upon  it  and  passed  it  over  with  great 
temper,  that  now  we  must  lay  down  all  prosecu- 
tion of  the  Plot,  and  that  tne  Protestant  reli- 
gion shall  have  no  m^rcy  !  Fitzharrili  may 
merit  by  his  confession  where  he  may  reasona- 
bly hope  ibr  the  same  intercession  for  his  par- 
don, that  much  blacker  offenders  hare  obtained ; 
hut  if  his  breath  be  stopped,  I  am  sorry  the 
people  shouki  have  occasion  to  say,  **  If  it  were 
•not  for  the  Lords,  the  Protestant  religion  might 
hare  been  saved."  Therefore  I  move,  that,  in 
the  wording  of  your  vote,  you  will  not  only 
say,  *<  That  the  Lords  rejection  of  this  im- 
lieachfl^ent  i«  not  only  asubvertingthe  constitu- 
tion of  parliament,*' but  **  of  the  Protestant  re- 
ligion" also  ;  and  I  hame  you  will  do  this  with 
the  same  calmness  of^mmd  that  every  man 
does  wish  that  loves  his  religion. 

fileijeant  Maynard.  This  damnable  popish 
nlot  is  still  on  foot  in  England,  and  I  am  sure  in 
Ireland  too ;  and  what  arts  and  crafts  have  beea 
used  to  hide  this  plot !  It  began  with  the  mur- 
der of  a  magistrate  [Godfrey,]  then  with  per- 
jury and  ial^  suboniation,  and  this  of  Fitxhanis 
IB  a  second  part  of  that.  We  sent  up  an  Im- 
peachment to  the  Lords  against  Fitzharria,  and 
told  the  Lords,  *^  That,,  in  due  time,  we  would 
bring  up  aiiiGles  against  him,"  and  the  Lords 
leAise  to-try  him.  In  effect,  .they  make  us  no 
pariiament-rlfwe  a^  the  prosecutors,  and  they 


will  not  hear  our  accusation,'  their  own  lives,  as 
wen  as "Ours,  are  concerned.    Tliisis  astrangre- 
way  offiroceeding;  the*same/day  we  impmidft 
Fitzharris,  they  vote  we  must  not  firosecute* 
him  f  now,  wlien  all  is  at  stake,  we  most  not 
prosecute.    If  this  be  so,  Hc^land  must  submit ; 
and  let  tibe  French  run-  orer  all.     This  is  a  - 
strange  breach  of  privilege  of  parliament,  and . 
tends  to  the  danger  of  the  king's  person,  and  t)ie 
destruction  of  the  Protestant  Religion,  and  1 
hope  you  will  vote  it  so. 

air  Thotttat  Player,  i  shall  make  you  a  mo- 
tion, but  fitst  I  shall  say  we  have  had  a  con- 
siderable discovery  of  the  former  plot  I  call 
it  the  oM  plot,  but  thia  olf  Fitzharris  has  been 
new  upon  us.  This  is  still  a  confirmation  of 
the  intention  of  murdering  the  kinjg;^,  the  duke 
consenting  to  destroy  his  own  brotEer  and  our- 
kin^—I  have  often  heard  it  whispered,  that  the 
design  of  Madame's  voyage  to?  Dover  was  to 

Sromote  the  popish  religion,  but  it  is  plain  that 
ustioe  Godftey  was  murdered  by  the  papists,- 
and  that  the  army  mustered  on  Blackheath  was- 
raised  with  intentions  to  destroy  thePrgtestants  in 
HoUand,  and  to  awe  the  Ci^  of  London— When 
FitzhaiTiK  ffave  intimation,  that  he  would  di»-. 
cover  what  he  knew  of  this  plot,  and  that  tw» 
or  three  honourable  members  of  this  House  had 
examined  him,  thb  man  was  tietched  the  nest 
day  to  Whitehall,  and  from  thence  hurried 
aw^  to  the  Tower,  and  so  we  were  deprived  of 
aD  larther  hopes  of  discovetr  fr«n  him.  We 
now  revive  the  information  nrom  an  Impeach-, 
inent,  and  now  this  man  must  not  be  brouoiit 
hither  to  be  tried :  He  must  be  tried  in  anm« 
ferior  court,  that  his  mouth  may  be  stopped,  and 
putoutofcapac^  to  discover.  This  being  the 
case,  I  move,  "  Tliat  if  any  judges,  justices  of 
the  peace,  juries,  &c.  shall  proceed  upon  the 
trial  of  this  man,  that  you  will  vote  them  guiky 
of  his  murder,  and  betrayers  of  the  rights  of  the 
€!ommons  of  England. ' ' 

Hereupon  the  House  came  to  the  following^ 
Resolutions:  ' 

Resolved, «  That  it  is  the  undoubted  right  of 
the  Commons,  in  parliament  assembled,  to  im-i 
peach  before  the  Lords  in  Parliament,  any  peer 
or  Commoner  for  treason*  or  any  other  crime 

*  **  Mr.  Jualioe  Bh^dcstone,  4  Commentaries 
c  19,  lays  it  down,  "  That  a  commoner  can- 
not be  hnpeached  bclbre  the  liovds  for  any  ca- 
[Htal  offence  but  only  for  Hiffh  Misdemeanors  :'* 
And  to  prove  this  position  lie  cites  the  case  ef 
Simon  de  fieresforo,  finm  Rot  Pari  4  Ed.  8. 
No.  8,  and  6.— This  easensasfoUows:  ><  Whea 
in  4th  £d.  3,  the  kinfi[  demanded  the  earte, 
barons  and  peers,  to  give  iudgment  againal 
Simon  de  Beresford,  who  had  been  a  nptoriooe 
acconnpliee  in  the  treasons  of  Roger  earl  of 
Mortiner,  the^  came  before  the  idng  in  jparlia«  < 
ment,  and  said  all  with  one  voice,  thai  die 
said  SinM»  was  not  their  peer  ;  and  theeefoie 
they  vfere  not  bound  to  ju^  him  as  a  peer  of 
the  huid.  And  when  aftenvards,  in  the  same 
pariiament,  th^  were  prevailed  upon,  in  respeet 
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and  that  therefosal  of  the  *      ResolFed,'*  That,  in  the  ca.<i6  of  Edward  Fite« 

proceed  in  pariiameiii  •upon  such  Im-  .  harris,  who,  b^  the  Commons,  lias  beea.im« 
~"  ia  a  denial  of  justice,  and  a  Tiokiion  |  peached  for  Htg[h-Treason»  before  the  Lords, 

'^-'ionof  parlianientB.  with  a  declaration,  **  Thai  in  conveni^t  tima 

moners  impeached  by  ihe  Commons  in  par- 
liament ?" 

*  *  When  Simon  de  ^resford  is  charg^  by  tha 
king  in  aiding  and  adrising  with  the  said  earl 
Mortimer  in  the  said  treasons  and  felonies,  the 
said  earls,  barons,  and  peers,  came  before  the 
king  in  parliament,  and  said,  *  That  the  said  Si- 
mon was  not  their  peer,  and  therefore  they  wera 
not  bound  to  judge  him,  as  a  peer  of  the  land.* 
— ^Thia  accusation  against  Simon  de  Beresferd 
was  at  the  kind's  suit.  Rot.  Pari.  toI.  3,  p.  5S, 
No.  4. — Notwithstanding  the  declaration  of  the 
Lords,  they  afterwar£  condemn  the  said 
Simon  de  Beresford  and  others,  not  peers,  to  bo 
executed  for  the  said  treasons  ana  felonies — 
But  immediately  declare,  *  That  though  they 
had  from  this  time  proceeded  to  give  judgment 
Upon  those  that  were  no  peers,  hereaner  these 
judgments  should  not  be  drawn  into  example 
or  conse(]uence,  so  that  they  should  be  called 
upon  to  judge  others  than  their  peers,  contrary 
to  the  law  ^  the  Land.'  Rot.  Pari.  rol.  3,  p. 
54,  No.  6— In  the  29th  ch.  of  Magna  CfaaHa, 
9th  Hen.  9,  it  is  said, '  Nee  super  eum  ibimus, 

*  nee  mittemus,  nin  per  legale  judicium  parium 
'  suorum,  vel  per  legem  feme/  That  is,  says 
sir  Edward  Coke,  ^d  Inst.  p.  46.  ^  No  man 
^all  be  condemned  at  the  king's  suit,  either  be  • 
fore  the  king  in  his  bench,  where  Ae  pleas  are. 
Coram  Regiy  (and  so  are  the  words,  *  nee  super 
euin  ibimus,'  to  be  undentood)  nor  before  any 
other  commissioner  or  judge  wnaleyer,  (and  so 
are  the  words  *  ne6  super  eum  mittemus,*  to  be 
understood).'  And  again,  S  Inst.  p.  48,  in 
cxmimenting  upon  the  words,  '  Per  indidum 

*  narium  suorum,'  sir  Edward  Coke  says^ 
'  Note,  as  is  before  said.  That  this  is  to  be  un- 
derstood of  the  king^s  suit ;  for  if  an  ap- 
peal be  brought  against  a  Laid  of  parliament, 
which  is  the  suit  of  the  party,  tberehe  shall  be 
tried,  not  by  his  peer8,^bnt  by  an  ordinary  jury : 
For  that  this  statute  exteadethpnly  lo  the  king's 
suit.'  So  in  the  lord'Oacre's  case,  in  the  S6th 
of  Henry  8th,  on  a  question,  Whether  he 
might  wave  his  trial  by  his  peers,  and  be  tried 
by  the  country,  the  judges  aU  agreed,  that  he ' 
could  not.  <  For  the  statute  of  Magna  Charta 
is  in  the  negatire, '  Nee  super  eum  loimus,  niai 
'  per  legale  judicium  parium  suorum,'  that  is 
at  the  king's  suit  vnon  an  iiidictment.' 
Kelyn^'s  Rep.  p.  66.  And^  in  the  target  cited 
betbfre  m  the  note,  p.  54,  sir  William  Jones  saya, 
<  It  is  evident  from  die  roll  itself,  in  the  case 
of  Simon  de  Beresford,  and  the  other  records, 
that  the  Lords  did  judge  those  commonera  con- 
trary to  the  law  of  the  land,  -that  is,  at  the  in- 
stance of  the  king ;  so  that  judgment  waa 
given  at  the  Idng'a  suit,  in.  a  way  not  warranted 
By  the  law  and  custom  of  pariiamcsnt,  or  any 
other  law  of  the  kimgdom :  out  there  is  not  a 
wordjnthmtteoord,  wUksh  impacts  a  restriction 
gf  thM  Umfoi  jurisdictioBf  whicji:  ew.constita- 


t»  the  notodety  and  heinouaneas  of  his  crimes, 
t»  receive  the  charge  and  to  give  judgment 
against  hiin«  the  foUowin^  protest  and  proviso 
was  entered  on  the  parliament  roll.  '  And 
'it  is  aaaented  and  accorded  by  our  lord  the 

*  king,  and  all  the  great  men,  in  full  parliunent, 

*  that  albeit  the  peers,  as  judges  oithe  pariia- 

*  ment,  have  taken  upon  them,  in  the  presence 
'ef  our  lord  the  king,  to  make  and  render  the 

*  aid  judgment ;  yet  the  peers,  who  now  are 

*  <»  diaU  be  .in  time  to  come,  be  not  bound  or 
*•  diarged  to  render  judgment  upon  others  than 
'  peers  ;  nor  that  Uie  peers  or  the  land  hare 

*  power  to  do. this,  but  tnereof  ought  ever  to  be 

*  discharged  and  acquitted  :  and  Siat  theafore- 

*  said  jm^poaent  now  rendered  be  not  drawn  to 
'essaapile  or  consequence  in  time  to  come^ 
^  whereby  tlie  said  peers  may  be  charged  here- 

*  after  to  iudge  others  than  their  peers,  contrary 
'  tothe  lav^  of  the  land,  if  the  like  case  happen, 

*  wfakfa  God  ibrbid.'— Rot.  Pari.  vol.  2,  p.  53, 
54w  See  this  case,  in  the  original  language, 
with  the  oj^inion  of  the  judges  thereupon,  in 
'ibe  ApfMcndix  to  this  vol.  No.  10. — How  far  the 
eandaaion  drawn  by  sir  W.  Blackstone  from 
ditf  caae,  which  was  a  prosacutiop  at  the  suit 
if  the  kmg,  has  been  admitted  to  be  law,  with 
Kgard  Ito  proeecutions,  brought  before  the 
Lords  by  impeachment,  at  the  suit  of  the  Com- 
maam,  will  appear  firom^  the  sreat  numtor  of 
isitaiioes,  wmch  occur  in  the  following  part  of 
ihia  Tolome,  (subsequent  in  pomt  of  time  to 
this  of  Simoo  de  Beveaford  in  the  year  1930) 
where  commoners  have  been  impeached  be- 
(bre  the  Lords  for  capital  offences,  and  in  which 
die  lioida  have  not  made  this  olgection.  Lord 
HoBis  in  his  work,  concerning  the  judicature  of 
the  Hooaeof  Peers,  published  in  1669,  speak- 
mg  af  the  case  of  Simon  de  Beresford,  gives  it 
as  his  opinion,  '  That  the  protestation  of  the 
Lorda,  Bot  to  sit  in  judgment  upon  any  but 
pai  I  iiij  was  a  mere  order  ofthe  House  of  Lords, 
alterable  at  pleasure.'— On  the  2nd  of  July, 
1689,-  {.See  the  Case  of  sir  Adam  Blair  and 
sthoa  in  this  Collection)  a  doubt  arose  in  the 
Hayaeof  Lords,  Wbedier  tins  record  of  the 
^of  Ed.  3,  was  a  statute  ?  And  the  ques- 
tion being  put  to  the  judges,  they  answer  *  As 
it  upeara  to  them  by  i&  aforesaid  copy,  they 
hebeve  it  is  a  atatole  ;  but,  if  they  saw  the 
asB  iladff  they  could  be  more  positive  therein.' 
It  was  tbeii  proposed  to  ask  the  judges.  Whe- 
ther die  Lonis,  by  this  statute,  be  barred  from 
fgpDf  aooonnoner  upon  an  impeachment  of 
the  House  ni  Commons  ?  But  the  previous 
foertion  beii^  pot,  it  passed  in  the  negative. 

*- la  the  1  St  rd.  of  the  Lords  Debates  (&eAp- 
ppdiz  to  4  Cobb.  Pari.  Hist.  No.  xv.  p.  chdii.) 

*  immyhhrt  written  by  sir  William  Jones,  and 
rrfrfiiyhril  fr  1681,  in  which  this  qoesdon  is 
ijlppiBrti,  '  Whether,  by  the  law  and  custcnn 
if  paiiiaiDait,  the  L«rds  ought  lo  |iy  ev^- 
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tkey  would  bring  up  tlie  Artioles  against  him ;" 
for\heLonl8  to  readve,  '« That  the  said  Ed'i 
wiffd  FitzhcuTis  sbouid  be  proceeded  withac- 
ooi^ing  to  the  course  of  common-hiw,''  and  not 

tionplacetli  in  the  Lords  to  trV  commoners, 
when  their  cases  should  come  berofe  them  law- 
fiillj,  that  is,  at  the  suit  of  ^e  Commons  by 
*  -    It."  4  Hats.  Prec.  pp.  64,  67. 


Mr.  Hatsell,  in  support  of  his  doctrine,  that 
commoners  may  be  impeached  of  fiigh- treason 
before  the  House  of  Lords,  cites  the  case  of 
Chief  Justice  Scro^gs,  as  to  which  he  notices 
&at  the  Chief  Justice  did  not  as  a  commoner 
plead  to  the  Lords' jurisdiction,  and  that  though 
■eyend  members  expressed  their  doubts  how 
far  the  Commons  ought  to  impeach  for  Hi^h- 
Treason  a  person  as  guilty  of  crimes  which 
are  not  declared  to  be  such  by  the  statute  of 
treasons*  35  Edward  3,  no  person  doubted  but 
that  if  the  crime  charged  did  amiount  to  High 
Treason,  sir  William  scroggs  a  commoner  was 
an  olnect  of  impeachment  though  for  a  ca- 
pital offence.  He  also  cites  the  case  of  the  earl  of 
Tyrone,  ordered  to  be  impeached  Jan.  the  6th, 
1681  (See  4  Cobb.  Pari  Hist.  1278),  and  he 
mer;tions  that  sir  W.  Jones,  in  the  debate,  says, 

**  There  is  no  question,  but  a  peer  of  Ireland 
is  but  a  commoner  in  England ;  and  no  question 
hut  he  '  may  be  pro^eded  against  by  im- 
peachment, as  well  as  by  common  triaL 
Vou  cannot  mistrust  your  manaspers,  nor  a 
common  jury ;  -  but  tne  accusation  of  lord 
Tyrone  ansinff  in  parliament,  it  is  properest  he 
betriedin  pariiament."  Mr.  Boscawen  si^s, 
*  Ko  commoner  can  be  tried  by  the  Lords,  but 
hy  impeachment  of  the  Commons.'  It  ap- 
pears tnat  sir  J .  TreTor,  sir  Francis  Winnington, 
and  Serjeant  Maynard,  concurred  in  this  pro- 
ceeding."   4  Hats.  Prec.  p.  110. 

So  judge  Berkley  was  impeached  for  High- 
Treason,  see  his  Case,  to).  3,  p.  1983,  of  this 
Collection,  see  too  the  Case  of  Jermyn,  Piercy, 
and  odien,  meAtioDed  4  Hatsdl  134,  where  a 
rtifereneb  is  made  to  lord  Clarendon's  account  of 
Hieir  vtot  and  ^Iso  to  the  queen's  representation 
«if  it.  There  is  likewise  an  account  of  it  in  May's 
BibtMy.  Mr.  HatseUalso  cites  the  Case  of 
Daniel  O'Neik  impeached  of  High-Treason  in 
Urn  year  1641,  and  he  auotes  from  ahr  William 
Jmies's  pamphlet,  '*  If  this  (that  the  Lords  could 
nolftry  a  commoner  upon  an  impeachment  lor 
Higjli-Treasen)  was  so,  it  would  be  in  the  power 
of  me  king,  by  ttiaking  only  commoners  mi- 
aisters  of  state,  to  subVert  the  ffovemmentby 
tMr  contrnranoes  when  they  pleased,  llieir 
grcMtness  would  keep  them  out  of  the  reach  of 
oMinary  courts  of  justice;  or  their  treasons 
might  not  perhaps  be  within  tiie  statute,  but 
trocn  as  tall  under  <he  cognizance  of  no  other 
oomt  than  the  parliaraeht ;  and  iC  the  people 
night  not  of  rigfht  demand  justice  there,  they 
firight,  without  fear  of  punishment,  acttte 
viost  dcstructiteiilhfiBwsaffainst  the  IdngdDm  ; 
it  would  als6  foHow,  liAi  Aesameftet,  whick 


byway  of  ImpefkchmeutinpariiafliMit,  attbi* 
time,  IS  a  denial  of  Justice,  and  a  Tiolation  of 
the  constitution  of  parliamentB,  and  an  obatmc^ 
tion  to  the  farther  discovery  of  the  Popish  Pkit, 

in  a  cbmmoner  is  no  crime,  and  sdbject  to  no 
punishment."    4  Hats.  Prec.  300. 

«'  Sir  M^bew  Hale,  in  the  JurisAetioir  of 
the  House  of  Lords,  ch.  16,  p.  9il,  aaja^ 
'  Some  hare  thought  this  dedaraadmi.  of  th6 
4th  of  £d.  3,  being  done  thus  solemnly,  in 
Vpleno  parliamento,'  was  a  statute  or  act  of 
parliament  But  that  seems  not  so  dear.  It 
was  certainly  as  solemn  a  declaration  by  the 
Lords  as  could  be  made,  less  than  an  act  of 
parliament ;  and  it  js  as  high  an  evidence ' 
against  the  jurisdiction  o€  the  Lords,  to  try  or ' 
judge  a  commoner,  in  a  criminal  cause,  as  can 
possibly  be  thought  of:  (1.)  Because  done  by 
way  of  declaration,  to  be  against  law  ;  and, 
(4.)  Because  it  is  a  declaration  by  the  Lords  in 
uisaffirmanoe  of  their  own  jurisdiction ;  whi^ 
commonly  judges  chuse  rather  to  amplify,  if  it 
may  be,  than  to  abridge."  4  Hatsell,  Prec.  p« 
285. 

For  more  precedents  see  lord  Rochester's 
Renort  in  the  Case  of  sir  Acbm  Blair  and  others, 
in  the  year  1689,  in  this  Collection. 

Roger  North  has  a  passage  on  this  subject 
very  well  worth  consideration  : 

<*  At  the  Oxford  parliament,  when  theblaek- 
rod  knocked  at  the  door,  sir  Wm.  Jones  was  ia 
the  midst  of  a  speech  to  inflame  the  House 
upon  the  sutject  of  Fitzharris  ;  proving  that 
the  House  might  impeach  commoners,  wl  an- 
swering the  obpectionsirom  Magna  Charta,  wix, 

'  per  judicium  nariom,'  he  was  coming  U>. 

the  *  LexTerrBe,'  ana  was  interrupted  by  the  dis* 
solution.  I  could  have  been  content  it  bad 
staid  a  little  k>nger,  that  his  whole  argument 
mi^t  come  to  us ;  because  the  strength  of  the 
objection,  which  he  was  a  going  to  answer,  lie* 
in  tins,  viz.  that  Lex  Terrs  is  not  contrary  to, 
nor  doth  repeal   or   restrain   the  *Judiciain 

*  parium,'  but  both  are  of  absolute  extent,  the 
former  as  to  fact,  and  the  other  as  to  the  law, 
when  Uie  fact  is  stated.  The  former  i» 
Guilty   or     Not  Guilty,   that   is    '  per    iu- 

*  dicium  parium  ;  but  there  may  be  other 
pleas,  as  misnomer,  demurrers,  exceptions, 
pardons,  and  confessions,  upon  wluch^the  issue 
IS  wholly  to  the  court ;  as  also  the  puniduneot 
afWr  verdict  of  the  peers,  and  all  that  refars  to 
die  Lex  Terrs,  So  as,  by  that  distinction  ii» 
Magna  Charta,  the  offices  of  the  jury,  and  of  the 
court,  one  for  fhct,  and  the  other  for  law,  ue 
kept  distinct.  And  another  objection  was  to  oe 
answered,  which  is  that,  by  jja  impeachment 
and  judgment  of  the  Lords,  a  commoner  is  de« 
prived  of  his  legal  challenges."    Exam.  508.  f 

The  diflferances  of  opinion  which  have  pre- 
tailed  respecting  tUs  matter  8trong^r  lildstnM 
the  unsettledttess  of  the  ^Lex  etCoosiMtade 
« Pkrliamentl,'  (See  the  Case  of  Shirter  an4 
i>Wg,  vol.  6.  p.  1181  of  tUsConeetkw.  tfeetee 
Bfr.  Uiitsell'»  ttDoenainty  m  to  whatkar  ii» 
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•adofgKfttilaBfferto  his  muesMr'i  person,  ud 
the  Pkntestant  Reli^oD." 

BcMdved,  "  That  for  auy  inferi^nL  court  to 
pioeeod  agsiost  Edward    FhtEbmniaf  or  any 

CoouDons  Journals  are  public  reootds,  Prace- 
dente,  vol.  3,  e.  4. 

Sir  Jolin  Reresby,  after  notietog  tbat  the  im- 
penehnieiit  of  Fitzfaarriswas  not  done  to  de* 
iboy,  tnit  to  senre  him  in  opposition  to  the 
says. 


[242 


"  The  Lords  refused  to  receive  Fitzharris's 
in»facJiment ;  obs^^ng  that,  he  being  already 
iMncted  at  common  lav,  and  in  a  way  of  trial 
by  his  peers,  asMagnd  Charta  directed,  they 
coold  not  perceire  how  their  House  'could  take 
uMiee  Off  his  offence.  The  Commons  hereupon 
pew  angry  with  the  Lords,  and  voted  that  such 
ttMtr  lordships  proceeding  was  a  delay  of  jus- 
dec,  a  breach  of  the  privilege  of  parliament, 
and  a  bar  to  the  further  discovery  of  the  Popish 
Plot ;  and  that  for  any  inferior  court  to  pro- 
ceed therein,  while  an  impeachment  was  de- 
pending, was  an  high  breach  of  the  privilege 
of  parfaaunent.  The  heats  grew,  in  short,  to  an 
excess  in  both  Houses,  both  as  to  tliis,  and  the 
BOH  of  Exclusion.  The  Commons,  however, 
were  of  opinion,  that  the  king  would  give  way 
to  them,  he  having  already  made  such  acf- 
yaaoes  towards  their  measures,  and  being  in 
such  thorough  distress  for  money,  besides  that 
many  who  were  near  the  king,  ui-ged  them  to 

it  stin  in  their  endeavours.— I  was  at  the 

's  eo>iich^,  as  I  was  three  times  in  one 
wcu.;  his  discourse  ran  generally  upon  the 
imnosaibility  of  any  thing  like  the  Popish  Plot, 
ttd  the  contradictions  ot  which  it  was  made 
op:  that  he  intended  Fitzharris  should  come 
npon  his  trial  iramediatdy :  that  in  all  afiairs, 
relating  to  himself,  the  laws  should  have  their 
r^idar  course;  and  that,  whatever  his  own 
pnvate  opinion  might  be,  he  would  govern  by 
Aem,  and  by  them  only. — Fitzharns  was  ar- 
nogned  at  the  King's-bench  bar,  where  by  his 
CQODsel  he  refused  to  plead ;  because  he  stood 
in  pariiament  impeached  for  the  crimes  he 
diere  was  to  be  indicted  for ;  though  the  im- 
peachment specified  no  particular  treasons, 
which  the  indictment  did.  The  counsel  ^r 
the  king  said,  his  plea  was  evasive,  it  not  ap- 
pearing whether  the  same  crimes  were  intend- 
ed by  the  one,  as  by  the  other. 

''This  point  was  argued  at  the  bar,  but  the 
case  being  quite  extraordinary,  both  in  its  own 
intnre,  as  wdl  as  because  of  the  severe  vote  of 
the  Conamons  at  Oxford,  the  judges  took  time 
to  consider  of  it,  but  two  days  al^rwards  pro- 
wranced  hidoment  for  the  king ;  and  in  the 
end,  Fitzoams  received  sentence  of  death,  for 
hii  treason,  and  was  executed  accordingly." 

Mr.  Hatsell  observes,  That  the  period  at  which 
the  instance  happened  of  the  Impeachment  of 
Fitzharris,  and  the  circumstance  attending  it, 
lender  any  aigumeots  or  oonclusions  that  may 
kt  diawn  horn  thai  proceeding  of  vwy  little 


o&ar  peiwm  lymg  under  an  Impeachment  in 
parliament  for  the  same  crimes  tor  which  he  or 
thejr  stand  impeaohed,  is  an  h^  breach  of  the 
privilege  of  parliament, ' ' 

Immediately  after  these  proceedings,  namely 
on  Monday  the  28th  of  March,  the  parliament 
was  dissolved. 


VOL.  VIII. 


This  last  parhament  of  king  Charles  the 
Second,  he  dissolved  atOxfoH,  on  March  98th, 
168 1 .      [See  the  particulars  of  the  dissolution 
in  Roger  North's  Ezanien,  p.   104].    After 
which  event  he  governed  widiout  a  mrfiament, 
[See  a  note  to  the  case  of  Richard  Thompson, 
«ttpr<7,  p.  7.]  during  the  remaining  four  years 
of  his  reign  "  with  a  sort  of  legal  tyranny,  or 
abuse  of  the  legal  powers  with  which  the  con- 
stitution had  invested  him,  employing  bis  court 
of  King's-bench,  (as  his  fatlier  had  employed 
the  court  of  Star-cfaAmber)  to  persecute  his  sub'> 
jects  under  the  forms  of  law,  by  taking  away 
the  Charter  of  the  city  of  London,  and  procur- 
inff'  the  surrenders  of  tlie  Charters  of  several 
other  corporations  that  sent  members  to  parlia- 
ment,   and  thereby  making   the  elections  of 
members  of  parliameat  less  free  and  popular 
than  before ;  and  by  over-severe  punishments, 
enormous  fin^,  and  verdicts  for  excessive  da- 
ma^nes,  given  in  civil  actions  by  corrupt  juries, 
packed  by  the  sheriffs  for  the  purpose."     See 
Mr.  Baron  Maseres's  Preface  to  the  Debates  in 
the  year  1680,  on  the  Exclusion  fiill^  edition  of 
1807.     Of  this  period  Mr.  Fox  says,  "  The 
whole  history  of  the  remaming  part  of  the 
reign  exhibits  an  uninterrupted  series  of  attacks 
upon  the  liberty,  property,  and  lives  of  his  sub- 
jects.   To  give  ad  account  of  all  the  oppression 
of  this  period,  would  be  to  enumerate  eveiy  ar- 
rest, every  tnal,  every  sentence,  that  took  [dads 
in  questions  between  the  crown  and  the  sub- 
jects." 

And  Blackstone  speaks  thus  :  <<  The  point 
of  time  at  which  I  would  choose  to  fix 
the  theoretical  periection  of  our  public  law  is 
the  year  1679,  after  the  Habeas  CorpusAct  was 
passed;  and  that  for  licensing  the  pi^ss  bad  ex- 
pired: though  Uie  years  which  immediataiy 
followed  it  were  times  of  great  practical  oppres* 
sion." — '<  It  is  &r  from  my  intention  to  palliate 
or  defend  many  very  iniquitous  proceedings, 
contrary  to  all  law,  in  that  reign,  through  uie 
artifice  of  wicked  politicians,  both  in  and  out  of  ■ 
employment  What  seems  incontestable  is  this  ; 
that  by  the  law,  as  it  then  stood,  (notwithstand- 
ing some  invidious,  nay  dangerous  branches  of 
the  prerogative  have  since  been  lopped  off,  and 
the  rest  more  clearly  defined)  the  people  had  as 
lai«e  a  poirtion  of  real  liberty,  as  is  consistent 
with  a  state  of  society ;  and  sufficient  power, 
residinfif  in  their  own  hands,  to  assert  and  p^- 
serve  mat  liberty,  if  invaded  by  the  royal  pre- 
rogative. For  which  I  n^d  but  appeu  to  th« 
memorable  catastrophe  of  the  next  reign.  For 
when  king  Charies's  d^ded  brother  attempted 
to  enslave  the  nation,  he  found  it  was  beyond 
his  pow«r :  the  people  both  coujd,  and  did,  rr- 

R 
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«6t  bim  ;  (Uid,  in  coDseanence  of  soch  rewit* . 
ance,  obliged  bim  to  quit  big  enterpriase  and  \m 
tbroiie  tog^fr."  B.  Comni.  B.  4,  c.  Sd^  s.  $. 

Upon  this  Mr.  Fox  exc'aims : 

**  What  a  field  for  meditation  doe^  this  short 
observation,  from  such  a  man,  furnish !  What 
reflections  does  it  not  sugsjest  to  a  thipkjng 
mind,  upon  the  inefficacy  oT  human  laws,  and 
the  iropeifectioDS  of  human  constitutions  1  We 
are^saued  from  the  contemplation  of  the  pro- 
gress of  our  constitution,  and  our  attention  fix- 
ed with  tiie  most  minute  accuracy  to  a  particu- 
lar point,  when  it  is  said  to  haye  risen  to  its 
Utmost  perfection.    Here  we  are  then  at  the 


bait  monienl  of  the  best  eoartitiitioQ  that  erjev 
human  wisdom  fraaied.  What  fofiows?  A 
time^of  <^pression  and  misery*  not  arising 
from  eifteraal  or  accidental  causes,  such  aa 
warr  pestilence,  or  ikmine,  nor.oTen  from  anjp 
such  akeratioD  of  the  laws  as  might  be  mmposcd 
to  impair  this  boasted  nerfectioB,  hut  from  % 
corrupt  and  wicked  administration,  which  all 
the  so  much  adBiired  checks  of  the  constitution 
were  not  aUe  to  prevent.  How  vain  then,  how 
idle,  how  presumptuous,  is  the  opinion,  thai 
laws  can  do  every  thing  !  and  how  wesj^  and 
pernicious  the  maxim  founded  upon  it,  that 
measures,  not  men,  are  to  be  attended  to."— 
Fox's  Hist,  of  the  Reign  of  James  2,  p.  SI. 


Proceedings  against  Edward  Fitzharris  in  the  King's-Benchj 
upon  his  Arraigument  and  Plea*  to  an  Indictment  for  High 
Treason  :  33  Charles  IL  a.  d.  1681. 


'  ON  Wednesday  April  sr,  1681,  the  Grand- 
jories  for  the  county  of  Middlesex  were  sworn ; 
and  after  the  Charge  dehirered  by  Mr.  Justice 
Jones,  his  majesty's  Attorney -General  (sir  Ro- 

*  <  I  do  appoint  Francis  Tyt09  and  Thomas 

<  Basset  to  ^gnnt  the  Arraignment  and  Plea  of 

*  Edward  Fitzharris,  with  the  Aiguments'  and 

*  Prooeedinga  thereupon,  and  that  no  others 
« presume  to  print  (he  same.    F.  Pbmbbrton.' 

In  Macpherson's  **  life  of  King  James," 
irritten  by  himself,  (see  Introduction  to  lord 
t^larendon's  Case,  to!.  6,  p.  29 1,  of  this  Col- 
lection), b  the  following  passage :  **  April  27, 
1681,  j^tzhairis's  indictment  before  the  Grand- 
Jury  to-morrow.  The  king  was  confident  it 
'  would  be  found ;  and  though  all  the  practices 
imaginable  were  used  fo  padc  a  oetty  jury,  yet 
the  proc^  were  so  clear  against  iiim,  that  they 
would  hardly  find  twelfe  men  so  wicked,  as  to 
perjure  themselyes  so  impudently,  agunst  law 
and  justice  in  the  face  of  the  world.' ' 

<*  A  few  daya  before  the  Idi^  went  to  Ox- 
|brd,  Fitxharris,  an  Irish  Papist,  was  taken  up 
for  firaming  a  malictons .  and  treasonable  libel 

'  against  the  king  and  his  whole  fiunily.  He 
had  met  with  one  ETerard,  who  pretended  to 
mt4s»  discoveries,  and  as  was  thooffht  had 

'  mixed  a  great  deal  of  fobdiood  wiUi  some 
truth :  but  he  held  himself  in  general  terms, 
stnd  did  not  descend  to  so  many  particulars  as 
the  witnessM  had  done.  Fitzharris  and  he' 
had  been  acquainted  in  France :  so  on  that  con- 
fidence he  shewed  him  his  libel  t  and  he  made 

<  an  appointment  to  come  to  Eretard's  chamber, 
who  tnought  he  intended  to  trepan  him,  and  so 
had  placed  witnesses  to  overhear  all  that  past. 
Fitzharris  left  the  hbel  with  him,  all  writ  in  his 
own  hand :  Ererard  went  with  the  paper  and 
with  his  witnesses  and  informed  a^nst  Fitz- 
harris, who  upon  that  was  committed.    But 

'  seeing  the  proof  against  him  was  like  to  be  fall, 
-Iie.iaut|  the  libel  vfBs  dra^n  by  EvenunI,  and 


bert  Sawyer)  desired,  lliat  some  of  that  Grand* 
jury  which  serred  for  the  hundreds  of  Edmoa« 
ton  and  Gore  (that  for  Ossnilston  hundred  be- 
ing immediately  adjoiviied  for  a  week)  mi| 


only  copied  by  himself:  but  he  had  no  sort  of 
proof  to  support  thin.  Cornish  the  sheriff jgo- 
m^  to  see  bim,  he  desired  he  would  briog  mm 
a  justice  of  peace ;  for  he  could  make  a  great 
discovery  of  th^  plot,  far  beyond  all  t|iat  was 
vet  known.  Cornish  in  the  simplicity  of  hia 
heai  t  went  and  acquainted  the  king  with  this : 
for  which  he  was  much  blamed ;  for  it  waa 
said,  by  this  nieans  that  discovery  might  hav« 
beenstopt:  but  his  going  first  with  it  to  the 
court  proved  afterwanis  a  great  happiness  both 
to  himself  and  to  many  others.  The  secretariea 
and  some  privy  counsellors  were  upon  that 
sent  to  examine  Fitzharris ;  to  whom  he  gave 
a  lonff  relation  of  a  practice  to  kill  the  king,  in 
which  the  duke  was  concerned,  with  ma&y 
other  particulars  which  need  not  be  mentionedC; 
for  it  was  all  a  fiction.  The  fi^ecretaries  canae 
to  him  a  second  time  to  examine  him  farther : 
he  boldly  stood  to  all  he  had  said :  and  he  de- 
sired that  some  justices  of  the  city  might  be 
brought  to  bim.  So  Clayton  and  Treby  weat 
to  him :  and  he  made  the  same  pret^n^d  dis- 
covery to  them  over  again ;  and  insinuated^ 
that  he  was  ||flad  it  was  now  in  safe  hands  that 
would  not  stifle  it.  The  kin^  was  highly  of- 
fended  with  this,  since  it  plainly  shew^  a  dis- 
trust of  his  ministers :  uid  so  Fitzharris  was 
removed  to  the  Tower;  which  the  court  re- 
solved to  make  the  prison  for  all  offenders,  till 
there  should  be  sheriffii  chosen  more  at  the 
king's  devotion.  Yet  the  deposition  made  to 
Clayton  and  Treby  was  in  all  points  the  same 
that  he  had  made  to  the  secretaries:  so  that 
th^-e  was  no  colour  for  th^  pretanoe  afterward 
put  on  this,  as  if  theiy  had  practised  on  him. 

"  The  parliament  metat  Oxfofd  in  March  i 
the  kiQg  openeil  it  with,  sovsra  rafladioiia  on 
the  prooeediiigs  of  the  former  pariiaawBt    At 
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le  present  tt  the  siHearin^  of  the  witne^es    iti  the  Tower  of  London,  which  wu  gfanted ; 
Vfim  an  IndictnieDt  ibr  High  Treason,  t6  be    but  ^e  Grand-jury  being  tmder  some  scrapie^ 

against  reoeiring  of  the  bill,  desired  die  opinioCi 

court  that  I  might  be  ordered  to  come  to  him, 
upon  what  reason  I  could  never  imagine :  k 
rule  was  made  that  I  might  speak  to  him  in  the 
presence  of  the  lieutenant  of  the  Tower.  I 
went  to  him;  and  pressed  him  rehemently  to 
tell  the  truth,  and  not  to  deceive  hhnself  with 
ialse  hopes.  I  charged  him  with  the  impro- 
babilities of  his  discovery ;  and  laid  home  to 
him  the  sin  of  perjury,  chiefly  in  matters  of 
blood,  so  iuOy,  that  the  lieutenant  of  tlie  Tower 
made  a  very  just  report  of  it  to  the  king,  as  the 
king  himself  told  me  afterwards.  When  he 
saw  there  was  no  hope,  he  said  the  lord  How- 
ard was  the  author  of  the  libel.  Howard  wat 
so  in  thou^fbt  of,  that,  it  bein^  knowm  that  tbers 
was  a  familiarity  between  Fitsharris  and  him, 
it  was  apprehended  from  the  beginning  that  he 
was  concerned  in  it.  I  had  seen  him  in  lord 
Howajrd's  company,  and  had  told  him  how  in-^ 
decent  it  was  to  have  such  a  man  about  him 
he  said  he  was  in  wdbt,  and  was  as  honest  ai 
his  religion  would  suffer  him  to  be.  I  found 
out  afl^*wards,  that  he  was  a  spy  of  the  lady 
Portsmouth's :  and  that  he  had  carried  lord 
Howard  to  her :  and^  as  lordi  Howard  himseftf 
told  me,  she  brought  the  king  to  talk  with  him 
twice  or  thrice.  The  king,  as  he  said,  entered 
into  a  particular  scheme  with  him  of  the  ne# 
frame  of  his  ministry  in  case  of  an  agreement, 
which  seemed  to  him  to  be  very  near.  As  soon 
as  I  saw  the  libel  I  was  .satisfiedf  that  lofd  How- 
ard was  not  concerned  in  it:  it  was  so  ill 
drawn,  and  so  little  disguised  in  the  treasonable 
part,  that  none  but  a  man  of  the  lowest  form 
could  be  capable  of  making  it.  The  report  of 
lord  Howard^s  being  charged  vrith  this  was 
over  the  whole  town  a  day  oefore  any  warrant 
was  sent  out  against  him ;  which  made  it  ap- 
{lear,  that  the  court  had  a  mind  to  give  him 
time  to  go  out  of  the  way.  He  came  to  me, 
and  solemnly  vowed  he  was  not  at  all  concerned 
in  that  matter :  so  I  advised  him  not  to  stir 
from  home.  He  was  committed  that  ni|y|4it :  I 
had  no'liking  to  the  man's  temper :  yet  ne  in^ 
sinuated  himself  so  into  me,  that  without  befa^ 
rude  to  him  it  was  not  possible  to  avoid  him* 
He  was  a  man  of  a  pleasant  conversation :  but 
he  railed  so  indecently  both  at  the  king  and  the 
clergy,  that  I  was  very  uneasy  in  his  com* 
pany :  yet  now,  during  his  imprisonment,  I 
did  him  aB  the  service  I  coidd.  But  Alranooil 
^dney  took  his  concerns  and  his  fami^  so  to 
heart,  and  managed  every  thing  rehiting  to  him 
with  that  aseal,  and  that  care,  that  none  but  a 
monster  of  ingratitude  could  have  made  him 
the  return  that  He  did  afterwards.  When  liib 
bin  against  lord  Howard  was  brought  to  the 
Gnand-Jory,  Fitzharris's  wif^  and  maid  were 
the  t^'o  witnesses  against  him :  but  they  did 
so  evidendy  forswear  themselves,  that  the  At^ 
tomey-General  withdrew  it.  Lord  Howard 
lay  in  the  Tower  tin  the  Michaebn^  term; 
and  came  out  by  the  Habeas  CorpoKv    1:  w«s 


Bt  at  the  sw^earin^  of  the  witne^es 
Indictment  for  Hish  Treason,  t6  be 

agaiBst  Edward  Pitzharris,  prisoner 

^^•^^^^^^—      ■       ■  ■  — .^i^p- .^^— ^^»— fc— »— «^«fc— ^ 

1^  lie  wtei  resolved  to  msdntain  the  siicces- 
m  of  the  crown  in  the  tight  line :  but  for 
qoiecing  his  people's  fkos  he  was  witting  to  put 
tte  admimstrstion  of  the  government  into  Pro- 
testant hajids.  This  vHis  exiihdned  by  Emley 
and  Litdelavi  to  be  meant  oi  a  prince  regent, 
widi  whofn  tfie  vegal  prerogative  should  be 
lodged  dming  the  duke's  life.  Jones  and  Lit- 
lietoii  B(niMf|[ed  the  debate  on  the  sprounds  for- 
nerly  mentioned:  bat  in  the  end  the  propo- 
■tHM  wM  roeeled ;  and  they  resolved  to  go 
ioin  to  die  Bitt  of  Exdusion,  to  the  gpreat  joy 
«f  the  duke's  party,  who  declared  themselves 
man  against  mis  than  against  the  exclusion  it- 
sd£  The  Gornmons  resolved  likewise  to  take 
the  ntanagement  of  Fitzharris's  affiur  out  of 
the  fauids  of  the  court :  so  they  carried  t^  the 
iiifds  bar  an  impeachment  against  him,  which 
was  rgected  hv  the  Lords  upon  a  pretence  with 
ilttdi  lord  mttinffham  furnished  them.  It 
w«  Aus:  Edwarf  the  third  had  got  some 
esBiliODers  to  be  condenmed  by  the  Lords ;  of 
whkh  when  the  House  of  Commons  com- 
fbmed,  an  order  was  made,  that  no  such  thing 
AouU  be  done  for  the  future.  Now  that  re- 
litodonlyto  proceedings  at  the  king's  snit: 
hot  it  couM  not  be  meant,  that  an  impeachment 
firam  the  Commons  did  not  lie  against  a  com- 
moner. Judges,  Secretaries  of  Sate,  and  the 
Lord  Keeper  were  ofVen  commoners :  so  if  this 
was  g<^od  law,  here  was  a  certain  method  ofiered 
t»  the  court,  to  be  troubled  no  more  with  ifm- 
penchments,  by  employing  only  commoners. 
in  short,  the  peers  saw  the  design  of  this  im- 
peachment, and  were  resolved  not  to  receive 
It:  and  so  made  use  of  this  colour  to  reject  it. 
Upon  that  the  Commons  past  a  vote,  that  jus- 
tice was  denied  them  by  the  LOrds :  and  they 
also  ▼oCed,  that  all  those  who  concum^  in  any 
sort  in  tryii^  Fitzharris  in  anv  other  court 
were  betrayers  of  the  liberties  of  their  country. 
*^  Fitshflrris's  tiial  camie  on  in  Easter  Terra  : 
Scroggs  was  turned  out,  and  Pemberton  was 
made  chief  justice.  His  rise  was  so  particular, 
tet  it  is  worth  the  being  remembered :  in  his 
"jmak  he  mixed  with  such  lewd  company  that 
Be  ttm^Lly  spent  all  he  had ;  aiid  ran  so  deep 
iB  dm  tiiat  ne  was  cast  into  a  jsiil,  where  he 
lay  many  years :  but  he  followed  his  studies  so 
cme  in  the  jail,  that  he  became  one  of  the 
iUest  men  of  his  profession.  He  was  not 
wh^y  for  the  court:  he  had  been  a  ju^pe  be- 
ftre,  and  was  turned  out  by  Scroggs's means : 
and  now  he  vms  raised  again,  and  was  afier- 
Waids  made  dnef  justice  of  the  other  bench : 
hut  not  being  compiiaat  enough,  he  was  turned 
out  a  aeeond  time,  when  the  court  would  be 
nerved  bj  none  but  by  men  of  a  thorough  paced 
obsenmHMmeas.  Fitzharris  pleaded  the  im- 
peachment in  parliament :  biit  since  the  Lords 
Bid  thrown  diat  oat  it  was  over-ruled. 
'  **  Fitzharris  WBB  tried  next:  and  the  proof 
*il  m  lidt  Ifatt  he  wnt  eaU-.    Hemored  in 


247J         STaT£  trials,  33  Chablks  II.  \6Sl^Pro6ecimg8  egaimi         [2iS 


of  the  ooort  thenin ;  whicb  Mr.  Justice  Jones 
alone  thought  not  lit  to  gfive,  but  ordered  them 
to  attend  Dext  dav  when  the  court  was  full. 

And  accordingly  on  Thursday,  April  28,  the 
said  ffrand  jury  oame  to  the  .bar,  and  Mr.  Mi- 
'chael  Godfrey  (brother  to  sir  Edmundbury 
Godfrey),  who  was  their  foreman,  addressed 
himseltthus  to  the  Court : 

Mr.  Godfrey.  My  lord,  I  have  an  hnmUe 
request  to  make  to  Uie  Court  on  the  behalf  of 
myself,  and  another  on  the  behalf  of  the  mnd 
jury  for  tlie  countv  of  Middlesex,  of  which  I 
am  foreman.  This  gentleman,  Mr.  Ward,  I 
did  beff  of  when  1  was  sworn,  tochuse  another 
man  that  was  fitter  for  the  service,  as  being 
more  experienced,  but  he  would  not ;  and  1 
beg  your  pardon,  if  1  should  commit  any  fai- 
lure for  want  of  experience.  But  I  deisire, 
before  we  proceed  upon  this  Indictment  before 
us,  that  this  same  ritzharris  may  be  examined 
about  my  brother's  death,  of  wiiich  I  suppose 
he  may  know  much,  because  in  the  printed 
Narrative  he  4oes  speak  of  one  DePuy,  who 
Was  a  very  active  man  about  that  murder  ;  and 
how  ill  a  man  soever  he  hath  been,  we  do  hope 
he  hath  so  much  tnith  in  him,  as  to  tell  what 
he  knows  of  that  horrid  murder.    Therefore  I 

fray  your  lordshijp,  that  vou  would  grant  an 
labeas  Corpus  to  fetch  him  before  your  lord- 
ship to  be  examined  upon  that  point  before  we 
do  proceed  ;  that  is  all  as  to  myself.  My  k»rd, 
as  to  the  Jury,  we  do  all  of  us  humbly  present 
this  Pa|>er,  and  desire  it  may  be  read  m  Court. 
li.  C.  Ju$tice,  (Sir  Francis  Pemberton.) 
What  is  it?  a  petition?. 

no  more  to  Fitzharris :  but  Hawkins  the  mi- 
nister of  the  Tower  took  him  into  his  manage- 
ment ;  and  prevailed  with  him  not  only  to  deny 
all  his  former  discovery,  but  to  lay  it  on  Clay- 
ton, Treby,  and  the  sneriffs,  as  a  subornation 
of  theirs,  thougli  it  was  evident  that  was  im- 
possible to  be  true.  Yet  at  the  same  time  he 
writ  letters  to  his  viife,  who  was  not  then  ad- 
mitted to  him,  which  I  saw  and  read,  in  which 
He  told  her,  how  he  was  practised  upon  with 
the  hopes  of  life.  He  charged  her  to  swear 
falsely  against  none:  one  of  these  was  wi-it 
that  very  morning  in  which  he  sufiered :  and 
yet  before  he  was  led  out  be  signed  a  new 
paper  containiug  the  former  charge '  of  subor- 
nation, and  put  it  in  Hawkins's  hands.  And 
at  Tybum  he  refen-ed  alt  he  had  to  say  to  tliat 
Daper,  which  was  immediately  published :  but 
the  falsehood  of  it  was  so  very  notorious,  that 
it  shewed  what  a  sort  of  man  Hawkins  ivas : 
yet  he  was  soon  af\cr  rewarded  for  this  with 
the  deaiiiy  of  Chichesteir.  But  when  the  court 
heard  what  letters  Fitzharris  had  writ  to  his 
wife  they  were  confounded:  and  all  further 
discourse  about  him  was  stided.  But  the  court 
practised  on  her  by  the  promise  of  a  pension  so 
nir,  that  she  delivered  up  her  husband's  letters 
to  them.  But  so  many  had  seen  them  before 
that,  that  this  base  practice  turned  much  to  the 
reproach  of  all  their  proceedings.''  l  Burnet, 
W%  503,  503. 


CLcfCrcwH,  Itria  not  sobacribed  by  any 
body. 

Jurors.  But  we  do  all  own  it,  my  kird. 

L.C.J.  What  is  it?  Read  it. 

U.  of' Crown.  **  We  Michael  Godfrey,  te. 
being  sworn  to  serve  in  the.  grand  inquest  for 
the  hundreds  of  Edmonton  and  Gore,  in  this 
county  of  Middlesex,  dec.  and  being  yesterday 
sent  for  into  the  Court  of  King's-bench,  by  a 
messenger  from  the  said  Court,  to  be  present  at 
the  swearing  of  several  witnesses  produced  on 
the  behalf  of  our  soverevn  lord  the  king,  to 
prove  the  truth  of  some  Indictments,  th^  in 
the  hands  of  the  Clerk  of  the  Crown  ;  and  ob- 
serving, that  sir  Wilham  Waller,  Smith,  and 
others,  were  sworn  to  give  evidence  ap**^*^ 
Edward  Fitzharris,  now  prisoner  in  the  l%wer, 
who  in  the  late  parliament  at  Oxford,  was  im- 
peached by  the  honourable  House  of  Commons, 
m  the  name  of  Uiemselves,  and  of  all  the  Coiii*- 
mons  of  England ;  of  which,  we  the  said  Mi- 
chael Godfrey,  &c.  are  part,  and  as  jurymen, 
be  his  judges  also.— We  therefore  humbly  de* 
sire  the  opinion  of  this  honourable  Court,  whe- 
ther it  be  Uwful  and  safe  for  us,  the  said  God- 
frey, &c.  (in  case  an  Indictment  of  the  said 
Fitzharris  should  be  brought  before  us)  to  pro- 
ceed to  examine  any  witnesses  in  reference  to 
the  said  Indictment,  or  any  way  to  meddle  with 
it,  or  proceed  upon  it,  notwithstanding  the  said 
Impeachment,  and  Votes  pursuant  to  it  by  the 
said  honourable  House  of  Commons  ?  And  this 
being  a  great  point  in  law,  and  of  so  great  a 
consequence  for  us  to  imdertake  in  a  point  of 
right  not  settled  by  conference,  and  remaining 
yet  undetermined  in  the  hic^  Court  of  Parlia- 
ment.—-We  therefore  hunioly  desire  the  opi- 
nion of  this  Court  imon  the  whole  matter,  Whe» 
ther  le^iaUy  and  sarely  we  may  proceed  to  find 
the  indictment  of  Fitseharris,  or  no." 

Mr.  Godfrey,  My  lord,  we  do  humbly  desire 
the  resolution  of  tlie  Court  in  this  matter,  aa  a 
thing  of  weight ;  for  we  are  between  two  mill- 
stones, as  we  apprehend  it,  and  shall  be  ground 
between  them. 

L.  C.  J.  Look  you,  gentlemen  of  the  jury, 
we  do  not  apprehend  so. 

Attorney  General,  (Sir  Robert  Sawyer.^  My 
lord,  be  pleased  to  spare  me  one  word :  this  la* 
dictment  was  tendered  to  this  grand  jury  yes. 
terday,  and  this  gentleman  was  against  accept- 
ing the  bill,  till  he  had  your  judgment,  and  no 
were  two  more ;  but  for  all  that,  the  body  of 
them  carried  it,  (all  but  these  tiiree)  to  hear  th« 
Evidence :  whereupon  Mr.  Solicitor  and  myself 
did  go  on  upon  the  evidence,  and  spent  aoine 
time  in  opening  it  to  them,  and  it  was  all  girctt 
to  them  ;  and  truly  the  gentlemen  did  seem  to 
be  abundantly  satisfied  what  an  honrid  viUainy 
it  was,  and  we  did  think  they  would  have 
found  the  bill :  but  it  seems  they  have  pr&r 
vailed  to  put  these  scruples  into  the  otaen 
heails. 

jL.  C.  J.  Look  vou,  Mr.  Attorney,  we  will 
now  enquire  into  that.  Gentlemen  of  the  jury, 
you  seem  dissatisfied  in  this  matter,  and  deaina 
the  opinion  of  the  Court  in  it,  whether  you 
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death  ef  air  Edmundbury  Godfiey.  The  Court 
granted  4be  writ,  and  said,  he  Bhoaid  be  ar- 
raigned upon  the  indktnient  agiuisl  him,- and 
then  they  would  ewmine  him. 


naj  iawBiByvreoeedtoilnd  due  mdictmeat  or 
BoCi*  We  did  hear  yesterday  of  tome  seruplea 
you  made  to  my  brother  Joifea  when  you  were 
swom,  and  he  sat  m  Court  to  give  you  the 
charge,'  which  he  thought  not  fittaen  to  answer, 
het  left  it  tiB  to-dav.    Truly  we  would  haveall 
things  ikirly  and  ctearly  done,  that  we  noay  ua- 
derstand  how  we  eo  all  along  in  this  matter.  ^  > 
ATour  scnqde  b  this  :  Here  was,  you  say,  an 
Impeachment  offered  against   I^tzhams  by 
the  Commons  to  the  LorS^  and  that  Impeach- 
meiit  was*  of  high-treason,  which  was  not  ve- 
cnved^aiid  theii»pon  there  was  a  Vote  of  the 
Hooae  of  Onnmons  that  he  should  not  be  tried 
hy  any  other  inferior  Coon  :  you  desire  now  to 
now  whether  you  may  enquire  concerning 
this  treason,  notwithstanding  these  things  that 
hare  passed  thus  f 
Mr,  Godfrey.  Yes,  my  lord. 
L.  C.  J.  We  are  ?ery  ready  and  willing  to 
tisftf  •ny  of  the  king's  subjects  in  any  matters 
in  jud^eot  before  us,  tluit  they  may  see  there 
sfaail   oenothing^  but  fair  proceedings  in  ail 
cases :  we  do  teil  you  it  is  our  opinion,  that 
■PtwitlMlaniling  any  thing  of  this  matter  that 
you  suggest  in  the  case  before  you,  it  is  tit  for 
you  to  enquire  upon  the  Indictment ;  and  yon 
oe  bound  to  enquire  by  virtue  of  your  oaths,  if 
M  indictment  be  exhibited  to  you  :  you  cannot, 
nor  ought  to  take  any  notice  of  any  siwh  votes 
cf  the  House  of  Commons  afterwards,  if  any 
SBch  there  were,  for  the^  will  not  excuse  you 
(who  are  sworn  to  enquire  of  the  matters  given 
yon  in  charge^  in  ca^e  you  do  not  your  outy ; 
sod  therefore  if  yon  have  evidence  enough  given 
yoo,  to  satisfy  you  that  the  Indictment  is  true, 
you  are  lo  find  it.    And  likewise  we  ought  to 
Mooeed  acoordmg  to  justice,  in  cases  that  arc 
•rooght  before  us.     Neither  you  nor  we  can 
lake  notice  of  these  things^  m  case  there  be 
any  such  as  you  suggest ;  nor  will  they  excuse 
as  before  God  or  man  for  the  breach  of  our 
oaths,  if  we  should  do  the  contrary.     And  tins 
ve  declare  to  yon,  not  only  as  our  opinions, 
but  as  the  opimon  of  all  the  judges  ef  Eng- 
land.    For  when  we  did  h«u*  there  was  a  scru- 
ple made  by  you  thegendemea  of  thejury,  be- 
caoae  we  would  make  the  way  fair  and  clear, 
all  the  Judges  did  assemble  to  debate  ^e  matter 
fer  your  satisfaction ;  not  that  we  were  dissa- 
tisfed  at  all  in  it  ourselves,  but  tliat  it  might 
appear  to  you  and  the  kingdom,  that  there  is 
nothing  but  fiumess  used  in  this  case,  as  in  all 
sthers ;  and  all  the  judges,  ntm.  con,  were  all 
•f  opinion^  that  you  are  not  to  take  notice  of 
any  of  th»e  things  ;  but  if  the  Indictment  be 
emihited,  and  you  have  evidence  enough,  you 
SQght  to  find  it.    This  we  have  endeavoured 
kryoor  satiflfiietion,  to  make  your  v^y  dear. 
.  Jurort.  We  humbly  thank  your  lorcbbip. 

[Hien  thejury  went  away,  and  afterwards 
fbood  the  bill.] 

Od  Friday,  April  S9, 1081,  sir  Tho.  Stringer, 
Ibe  king's  serieaotat  law,  moved  for  an  Habeas 
Csnras,  to  bnng  up  the  body  of  Edward  Fitz- 
km,  to  be  ezamuied  by  tM  Court  about  the 


. 


StLturday,  April  30,  Edward  Fitzhanis  Wa» 
brought  vpith  a  strong  guard  to  the  King's* 
bench  Court. 

Serj.  Stringer.  Your  lordship  hath  been 
pleased  to  grant  an  Habeas  Corpus  for  Fitz« 
harris,  and  he  is  brought  up,  and  attends  heie. 

L.  C.  J,  We  will  send  for  Mr.  Attorney, 
brother. 

Serj.  Jefferies.  I  begthisof  your  brdship,  that 
you  will  be  pleased  to  stay  a  little ;  I  know 
not  how  he  comes  to  be  brought  up  here  ;  Mr. 
Attorney,  it  seems,  say-s,  he  knows  nothing 
of  it. 

L.  C.  J.  Well,  well ;  send  for  Mr.  Attor- 
ney, brother,  and  hear  what  lie  says. 

Which  being  done,  and  Mr.  Attorney  come 
in,  the  prisoner  was  brought  to  the  bar. 

Serj.  Slringfr.  My  lord,  I  would  humbly 
move  he  may  be  brought  into  Conrt  to  be  exa- 
mined before  he  be  arraigned. 

i.  C.  J.  Why  so  ? 

Serj.  Stringer.  My  lord,  we  would  have  him 
examined  concerning  sir  Edmundbury  God-  . 
frey's  death. 

X.  C.  J.  What  nutters  it  ?  That  may  be 
done  afler  as  well  as  before. 

C/.  qfCr.  Edward  Fitzharris,  hold  up  thy 
hand. 

Fitzharrit,  My  lord,  I  have  been  a  cjose 

{irisoner  these  ten  weeks,  and  have  not  had  the  * 
iberty  to  see  any  one  in  the  worid  :  ,1  desire  I 
may  nave  hberty  to  see  my  friends,  and  speak 
with  them,  before  I  do  answer  to  any  thing. 

Mrs.  Fitzharr'u.  My  dear,  plead  to  the  juris- 
diction of  the  Court  \  here  is  a  plea  drawn  by 
counsel  for  you. 

L.  C.  J.  You  had  best  consider  weU  wliat 
you  have  to  do. 

Fitzh,  My  lord,  I  desire  this  Paper  may  be 
read  by  the  clerks. 

Justice J<9iie».  No,  no:  that  cannot  be  tifl 
you  have  answered  to  your  indictment. 

CI,  ofCr.  Pull  off  your  glove,  and  hokl  up 
your  hand. 

Fitzh.  My  lord,  I  desire  leave  to  plead  to 
the  jurisdicUon  of  the  Court. 

L.  C,  J.  You  shall  have  it. 

Fitzh.  I  desire  this  plea  may  be  allowed. 

Justice  Dolben.  Hear  your  Indictinent  first,' 
and  plead  afterwards. 

L.  C.  J.  Look  you,  Mr.  Fitzharrii,  let  us 
thus  far  direct  you  :  your  holding  up  of  your- 
hand,  and  hearing  the  Indictment  read,  wiu  not 
hinder  you  from  any  manner  of  plea  which  - 
you  may  have  to  make  af^*wards;  but  you' 
can  pleaid  nothing  before.  * 

CL  ofCr,  Pull  off  your  glove,  and  hokl  op- 
your  hand   (which   he  did).    And    Uien  the* 
Clerks  of  the  Crown  read  the  substance  of  his 
Indicnnent  to   him  in  English.    And   tbf^ 
speaking  to  him,  said,  H<j^  sayest  thou,  Bdw. 
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'  pi'ftd*  hi  ftnns  |ined«  aociiitft.  €C  inipcfit*  fbit» 

*  ekesdstit,  suiil  unimi  e(ead«ii  Pfoditm,  Crimi* 

*  na  eC  Qfleus.  et  Qon  al.  neqiie  divena,  quod^ 

*  itepetit.  pned.  aittiiic  in  plniis  suk  robore,  ▼!• 
<  gore,  et  eflecta  remanet.' 
'    L.C.J.  Lookyou, Mr.FitzbarrM, asibrthts 
pleadui|r  hen*,  we  me  not  to  receive  such  pleul- 
mg  as  this  without  a  oonnsd's  hand  to  it. 

FitMh,  I  desire  your  lordship  to  assign  me 
eounsel. 

L,  C.  X  Who  would  yoa  have  ass^ed 
coansel? 

FUzh.  Sir  William  Jones,  sir  Francis  Win- 
ninffton,  sir  George  Treby,  Mr.  Wilfiams,  Mr. 
PoUexfen,  Mr.  Wallop,  and  Mr.  Smith. 

X.  C.  J.  Here  are  a  great  many  you  name ; 
we  will  not  enjoin  any  ooonsel  to  serve  yon 
farther  than  they  are  willing,  thcmselres.  As 
for  sir  William  Jones,  one  or  them  you  deore, 
he  does  not  practise  now  in  WestminstNgr-hall^ 
and  therefore  we  cannot  assign  you  him  uidess 
he  please. 

PiiMk.  Then  I  desire  sir  Francis  Winning* 
ton,  Mr.  WilUams,  Mr.  Pollexfen,  Mr.  Walloi|[. 

Ir.  C  J.  Let  them  he  assigned  (xfoounsd  for 
him.  We  do  assign  you  them  for  oounsek 
And  now,  look  yoo.  Sir,  you  had  best  consider 
how  you  plead  tnis  matter.  You  will  do  weH 
to  thmk  <A'  it,  lest  it  be  more  fiital  to  you  than 
you  exoed ;  therefore  we  will  give  yon  time 
to  plead  the  matter  yon  rest  upon,  let  it  be  what 
it  will :  we  will  give  you  time  to  have  advice 
upon  it,  and  you  shall  be  brought  hither  again 
on  Tuesday  morning  by  rule.  And  in  the  mean 
time  things  shall  stand  as  they  do ;  Mr.  Attor- 
ney will  consider  upon  the  putting  in  of  your 
plea,  what  is  fit  to  be  done  upon  it. 

Pitxk.  My  lord,  I  humbly  desire  the  liberty 
to  see  my  wife  and  friends  in  the  mean  time. 

L,  C.  J.  Mr.  Attorney,  why  may  not  he  see 
his  wife,  so  it  be  done  in  the  presence  of  somlft 
person  entrusted  by  the  lieutenant,  to  see  that 
nothing  be  done  that  is  prejudicial  to  the  king-  P 

Ati.  G€n,  I  cannot  oppose  it,  my  Lord. 

FiUh.  I  desbre  my  counsel  may  come  to 
me. 

L*  C.  J.  Mr.  Fitsharris,  we  ^iH  adniit 
counsel  to  come  to  you,  or  else  it  will  do  yon 
no  good  to  assign  them  ;  all  we  can  do  shafl  be 
done. 

Att,  Gen.  My  Lord,  with  submission,  I  con^ 
ceive  you  will  not  allow  any  body  to  onme  to 
him,  to  be  alone  with  him ;  that  would  be  tho 
way  to  prevent  the  discovery  6f  the  practices 
he  is  accused  of:  I  hope,  if  your  lordship 
shew  him  favour,  you  wiU  do  the  kin^  justice: 

Fittk.  My  Lord,  I  beg  that  any  of  those  that 
have  been  named  may  come  to  me. 

X.  C.  /.*  Yes,  these  four.  And  Mr.  Attor* 
ney,  they  are  gentlemen  of  fair  credit  and  re- 
putation in  the  world  ;  we  have  no  suapickm 
that  they  will  do  any  thing  imfairly :  what 
we  can  reasonably  do  for  any  man  in  his  con- 
dition,  we  must  &.     . 

Att,  Oen.  My  Lord,  I  am  not  against  thati 
bat  I  wouM  have  all  done  safely  and  aeonreiy 
fbrtheliBg>. 


Fksharris  ?  -Att  t|Hra  OniHy  of  thishigh-trea- 
■OB  whereof  thou  standest  indicted,  uid  hast 
been  mow  arraigned,  or  Not  Guthy  P 

Filzk.  My  kird,  I  offer  this  Plea  to  be  read 
first,  before  I  answer. 

X.  C'  /.  Thatplea?  Take  his  ulea:  let  us 
•ee  what  it  is.    We  take  it  to  read  it  now. 

Justice  Jones.  Not  to  allow  it. 

L.  C.  J.  Only  td  see  what  it  ts. 

C/*  of  the  Crown  reads, 

*  Et  preed.  Edwardus  Fitzharris  in  propria 
persona  sua  venit  et  diet,  quod  ipse  ad  Indict- 
ament.  prted.  modo  versus  eum  per  jurator. 
pned.Sn  forma  prsd.  comport,  respondere 
oompeUi  non  deb^  quiadicit  quod  ante  In- 
dictament.  pned.  per  jurator.  pned.  in  forma 
med.  compert.  sen.  ad  pariiam.  Demi. 
Regis  nunc  inchoat.  et  tent  apud  Ozon. 
in  Com.  Ozon.  SI  Die  Martii,  Anno  Heg. 
Dom.  CaroU  Secmidi  nunc  Regis  Anghs, 
See.  Tricesimo  Tertio,  ipse  idem  Edwudus 
Fitzharris  per  Milites,  Gives,  et  Burgens.  ad 
idem  Parliament,  ad  tanc  et  ibid,  convocat.  et 
assemblat.  de  et  pro  praed.  prodition.  Crimini' 
bus  et  Offens.  unde  ipse  idem  Edwardus  Fitz- 
harris per  Indictament.  pned.  modo  indictat. 
existit  secundum  Legem  et  Consuetndinem 
Partiamenti  accusat.  et  impetit.  fnit  coram 
Magnatibus  et  Proceribus  hujus  Regni  An- 
ffim  in  eodem  Partiamento  per  Sumraonitioii. 
insius  Dom.  Re^is  ad  tunc  et  ibid,  assemblat. 
wodq;  impetitio  preed.  in  plenis  suis  robore 
et  eflectu  aohuc  remanet,  sicut  per  record, 
inde  in  Cor.  Parliament,  ptaed.  remanen.  ple- 
nius  liquet  etapparet.  Et  idem  Edwardus 
Fiteharrb  uhenits  dicit,  ouod  si  quis  in  aliquo 
Furliamento  Dom.  Regis  hiij as  Regni  Angliee 
de  aliquibns  Proditionibus,  Criminibus,  et  Of- 
foisis,  per  Milites,  Gives,  et  Burgens.  ad  hu- 
^1  Parliament,  convocat.  et  assemblat.  in 
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lyusmodi  Parliament,  accusat.  et  irapetit  fuit 
eofam  Magnatibus  et  Proceribus  hnjus  Regni 
An^iflB  in  eodem  Parliament,  per  Summonit. 
UMins  Dom.  Re^  assemblat.  tunc  hujnsmodi 
rrodition.  Grimma  et  Offense  de  et  pro  quibus 
hnjuamodi  persona  in  hiijusmodi  Parliament 
*"  accusat.  et  impetit.  fiiit  m  Parliament.  Dom. 
Beg.  bqjus  R^ni  Anglise  audiri,  triafi,  et  ter- 
minari  debeant,  et  semper  hactenus  consue- 
verunt,  e^de  jure  debnerunt,  et  non  alibi  in 
ahqtsa  Guria  infer,  quam  in  Piu-liament.  £t 
hoc  idem  Edwardus  Fitzhairis  parat..est  ve- 
rificaie,  unde  non  intenditquod  Dominns  Rex 
nnnc-  veKt  in  Gur.  nunc  hic  de  et  pro  Prodi- 
tion. Griminibus,  et  Offens.  pned.  responderi, 
et  petit,  jodic  si  ipse  ad  Indictament.  pned. 
'per  jurator.prsed.  in  forma  pned.  compert.  ul- 
terius  respondere  eompdli  debeat,  &c.  Gum 
hoc  quod  pned  Edwardus  Fitzharris  veriAcare 
ynit,  ^oud  Prodilio,  Grimina,  et  Offens.  pned. 
in  Indictament  pnedi  per  iurator.  pra^d.  in 
fbrma  pned:  eoraperk  specincat.  et  mentionat. 
et  pro  jiuibus  ipse  idem  Edwardus  Fitzharris 
per  Indictament  iO.  modo  indictat.  eidstit,  et 
proditio,  crimina  el  offens.  pro  qmbus  ipse 
pnod.  Sdwwdiia  FitBhHiit  in  Fteliaauat. 
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J^M.  W^  hatAf  I iMnre  onetUng' moat  to 
Wg;  tiie  tune  your  lordBfa^MS  haTeset  is«o 
MMNi«  that  tliey  cannot  oome  to  me  perhafM. 

Z.  C  J.   It  is  kng  enough,  Mr.  Fitshanris. 

Fitzk.  Iflcannoigetthemtoooflaetomein 
ttat  MOM,  irkat  diall  I  do  ? 

L.  C.  J,  You  must  do  what  you  can ;  we 
cannot  enjoin  them  to  come  to  you. 

Att.  G*H.  This  motion  of  his,  I  fear,  is  de- 
i^gned  lojput  off  his  trad. 

L^C^ji  it  shall  not,  Mr.  Attorney.  Itistrue 
it  is  a  busy  time,  the  middle  of  the  term ;  but 
thnf  will  sure  jSnd  time  to  dispatch  this  business 
wioin  tbe  time  we  have  allotted.  On  the  other 
Bde,  some  time  they  most  have  to  consider  of 
it:  I  do  therefore  tjl  him,  it  may  be  fetal  and 
prerempiory  to  him  for  aught  I  know.  Indeed  if 
we  would  insist  upon  it,  we  might  compel  him 
to  be  ready  presently,  but  that  we  mill  not  in 
this  case. 

Fiizk^  Pniv,  my  lord,  gtre  me  till  Thux«- 
day,  if  you  please. 

JL  C.  Jl  I  Imow  it  is  time  enough  for  cowi- 
ael  to  fknw  up  a  plea  between  this  and  Tues- 

lUzk.  To-morrow  is  Sunday,  my  lord, 
ifld  they  cannot  come  to  me  then  ;  so  I  shall 
have  bat  one  day. 

Xb  C  J.  Mr.  Fitzharris,  it  is  time  enough ; 
ve  most  not  waste  the  term ;  for  as  we  would 
you  all  the  fevour  we -can  in  equity  and 
t  90  we  must  not  deny  the  king  justice 
And  you  hear  Mr.  Attorney  say,  that 
things  (ii  they  should  delay  the  business 
tao  low)  would  be  prgudicial  to  much  of  the 
Ing's  wMMiess.  It  may  be,  that  this  dilatory 
plea  may  speoA  so  much  time  of  the  term,  that 
we  cannot  try  it ;  and  therefore  if  we  do  give 
a  junt  fevcHor,  you  must  not  grow  upon  us. 

Att.  Gen,  Mr.  Fitzharris  knows  this  plea 
hath  been  well  adyised  on :  There  went  a  wnole 
dnb  to  the  makiiig  of  it. 

Fitii.  How  should  I  know  ?  I  nerer  saw 
nor  heard  of  it  till  now.  I  have  had  the  sever- 
est naeasure  in  the  world :  I  have  had  no  body 
■sfleced  to  come  to  me. 

L,  C.  X  Do  not  complain  of  severity,  Mr. 
Fftzharrifl.  I  do  not  believe  any  socn  thing 
hath  been  used  towards  yon. 

FUzk.  ^  Pray,  my  lord,  give  me  a  little 
lanserdiDe. 

£•  C  J.  Mr.  Attorney,  what  if  We  do  this  ? 
He  giving  you  the  plea  upon  Tuesday,  he  may 
cjme  upon  Wednesday  morning  to  put  it  in. 

Att,  Oem,  I  cannot  oppose  it,  if  your  lord- 
sbip  think  fit  80  to  order  it. 

Justice  Dolbtn.  It  is  fit  you  should  have  it  to 
saeit,  Mr.  Attorney,  before-hand. 

Juitiee  Janet,  And  have  some  reasonable 
tiflK  for  coBsideffatimi  what  to  do  upon  it. 

L,  C  J.  Well,  defivering  of  the  plea  on 
Tuesday  morning  to  Mr.  Attorney,  we  do  give 
t3  Wednesday  to  brings  it  hither  \  and  then  you 


ibaD  come  by  rule  again. 
FUtk.     My  lord,  1  hope  I  shall  have  the 


Oof^  to  see  my  wife  this  day. 
I.  C.  /.  Ye«,  at  aeiMooabl&  hours,  when  there 


fBomf  be  somebody  by,  to  see  that  Bodufq^  b« 
done  to  theldnff's  prejudioe.  and  your  wifb 
must  do  this ;  she  must  submit  to  be  searehed^ 
that  she  carry  nothing  with; her  that  may  b# 
prejudicial.  And  with  these  cautious  we  witt 
adroit  her  to  come  to  you. 

LituL  of  Tower,  Will  your  lordship  please 
to  give  us  a  rule,  to  let  his  wife  and  counsel 
come  to  bun? 

L.  C  J.  We  do  make  such  a  rule. 

CI,  ofCr.  My  Wrd,  we  will  nuike  it  port 
of  the  rule. 

Li€ut,  o/*  Jbaer,  We  desire  such  a  rale  for 
our  discharge. 

X.  C.  /.  Sir,  this  is  om*  rule,  and  we  havu 
declared  it  to  this  purpose.  Then  as  to  your 
matter,  brother  Strii^er,  this  we  will  do ;  Lei 
the  lieutenant  of  the  Tower  keep  Mr.  Fits, 
harxis  safely  till  we  return  out  of  the  Exche- 
quer, and  then  we  will  examine  him. 

HmsLUt  Stringer.  My  lord,  we  think  it  wOI 
be  a  ttiort  business  and  soon  over,  if  you  please 
todo  it  first. 

Huh,  My  lord,  1  may  see  my  wife  in  the 
mean  time,  I  hope. 

L.  C.  J.  Do  you  insist,  brother,  tiiat  we 
should  examine  him  presently  ? 

Serjeant  Stringer,  My  toid,  Mr.  Godfirey 
desires  it. 

Xr.  C.  7.  Then  we  will  presently. 

Lieut,  of  Tower,  Must  his  lady  speak  with 
him? 

L.  C.  J.  Yes,  after  he  is  examined.  Lieu- 
tenant .of  the  Tower,  bring  Mr.  Fitsharrie 
into  our  little  room,  where  we  will  take  a  clerk 
and  exannne  him. 

yLm,  Fitzharrity  to  her  husband,  (the  court 
being  just  risen.)  My  dear,  do  not  confess  any 
thing  about  the  death  of  sir  £droondbury  Qoi' 
irey,  nor  the  Plot,  for  you  will  be  betrayed  e 
speak  only  to  little  tlungs. 

[Tlien  the  Prisoner  was  carried  away  to  be 
examined,  and  after  that  to  the  Tower.] 

On  Monday,  the  9d  of  Jfay,  sir  Francis 
Winning^n  and  the  other  three  gentlemen  as- 
signed of  counsel  for  Mr.  Fitzharris,  came  to 
the  bar,  and  moved  tbe  court  for  an  explana- 
tion of  tbe  rule  concerning  themselves,  and  tiie 
business  they  were  assigned  for. 

Mr.  WiUiamt,  My  lord,  I  am  to  move  your 
lordship  in  a  case,  wherein  I  am,  viith  ttiree 
others  of  the  gentlemen  that  attend  this  bar,' 
assigned  of  counsel  for  Mr.  Fitzharris ;  and 
that  which  I  would  beg  for  myself  and  them,  is 
this :  There  is  one  thing  we  desire  may  be  ex- 
plained a  little  in  the  rule.  I  humbly  apprehend 
your  lordship  gave  leave  to  the  counsel,  whom 
you  so  assigned  to  come  to  Mr.  Fitzharris, 
and  entrusted  them  with  the  liberty  of  speaking 
ymHih  him  alone ;  but  by  the  penning  of  the  rule, 
we  apprehend  that  the  same  restraint  is  put 
upon  Uiem,  that  is  upon  other  persons,  to  have 
somebody  by  at  their  being  with  him. 

L.  C,  J,  The  lieutenant  sent  to  me  on  Sa- 
turday about  it,  and  1  told  him  it  did  not  extend' 
to  you. 
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:    Bir  F.  Winmngion:  We  thivk  it  may  hare  a 

constraetion  either  way  ;  but  we  desire  it  may 

be  made  plain,  as  you  meant  it. 

.    X.  C.  J.  We  tell  you  it  is  plain,  and  it  was  so 

intencM. 

4Sir  F.  Win.  Therefore  we  taking  it  that 
your  lordshi[f  itronounced  and  meant  it  so,  do 
desire  it  may  be  so  expressed.  We  are  satis- 
fied that  it  was  your  lordship's  intention  ;  we 
desire  llie  clerk  oiav  make  it  m  plain  and  intel- 
ligible words.  Ana  there  is  this  farther  in  it, 
my  lord 

X.  C.  J.  We  declare  it  now  to  you,  it  was 
•0  meant  and  intended. 

Sir  F.  Win.  My  lord,  there  is  this  further 
in  it :  We  four  have  met,  and  we  desire  as 
much  as  may  be  to  expedite  this  matter  as  far 
as  we  can,  tor  our  own  reputation,  and  doing 
par  duty  to  the  person  we  are  assigned  of  conn- 
sef  for.  9ut  truly,  so  soon  as  is  appcHUted  by 
your  lordship,  it  is  impossible  for  us  to  prepare 
things  so,  as  to  be  ready  by  Wednesday  morn- 
ing. The  plea  I  never  saw,  nor.  dia  I  ever 
hear,  of  it,  till  it  was  brought  and  read  here ; 
but  since  thai,  I  have  not  seen  it  till  this  time. 
The  rules  werebrougiit  but  last  night  to  our. 
chambers ;  there  is  no  solicitor  in  the  cause 
that  may  attend  us.  The  indictment  I  have 
not  seen  that  we  are  to  plead  to,  and  truly  I 
think  the  course  is  to  have  a  copy  of  the  indict- 
ment. 

X.  C.J*  We  deny  that,  sir  F.  Winnington. 

Mr.  WilUamt.  It  is  impossible  for  us  tlien  to 
get  reeidy  in  this  time,  I  humbly  move  you  will 
assign  some  convenient  time,  I  Know  your  lord- 
ship will  not^put  an  hard^ip  upon  us  diat  are 
of  counsd,  to  plead  such  a  matter  so  quickly. 
It  is  a  matt^  of  difficulty,  and  there  are  not 
many  preoeients  in  it ;  and  therefore  it  will  re- 
quire more  care  than  ordinary. 

Sif  F.  Win.  My  lord,  we  ought  to  present 
tilings  to  the  court  as  they  are  in  fact,  that  we 
may  not  lie  under  any  reflection  from  the  court, 
nor  any  body  else.  You  made  a  rule  on  Sa- 
turday, that  I  shonkl  be  of  counsel  for  him, 
(which  I  submit  to)  but  I  knew  not  of  this  ti  1 
afterwards.  I  never  saw  the  plea,  nor  any 
paper  in  this  cause  as  yet :  The  rule  was  \d\  at 
my  chamber  this  last  night ;  and  when  I  saw 
it,  Mr.  Williams  and  we  got  together  in  the  hall 
this  morning :  we  couldnot  do  it  till  just  now, 
and  we  come  now  to  wait  upon  the  court,  to  ac- 
quaint them  how  the  matter  stands.  ^  I  was  not 
in  court,  when  yon  gave  your  directions  about 
this  matter ;  But  when  I  find  what  the  nature 
of  the  case  is,  J  shall  lie  ready  to  do  my  duty  lo 
the  court,  and  to  him  wlio  is  upon  his  life.  It 
is  a  mighty  cause,  it  is  a  cause  that  may  be,  if 
we  do  nf>t  acquit  ourselves  as  we  ought,  have 
reflection  upon  our  posterity,  if  we  do  not  do  it 
as  well  as  we  can.  Therefore  we  desire  some 
reasonable  time,  that  we  may  have  copies  of  the 
mq>ers  and  things  concerned  in  this  cause,  as 
the  court  shall  direct.  And  we  are  assived 
your  lordship  is  so  well  aoquainted  with  the 
usual  method  in  such  cases,  that  you  will  give 
us  all  tlie  favour  in  it  you  can. 

7 


MjOfiWaihfh  For  my  part,  my  lord,  the  no- 
tice I  had  was  but  very  lately :  I  was  by  indeed 
when  this  person  Fitsharris  did  desire  counsel^ 
and  your  lordship  assigned  me  amongst  the 
rest ;  but  nothing  of  the  order  was  brouglit  te 
me  ^l  this  mornmg :  so  that  I  know  nothing 
of  the  matter  less  or  more,  than  what  I  heara 
upon  the  reading  of  tlie  paper  here  on  Saturday: 
I  do  not  desire  time  for  time-sake,  or  for  deby ; 
but  We  think  the  nature  of  the  thing  is  sudi,  aa 
will  require  great  consideration,  and  we  desire 
convenient  time  to  prepare  it  ibr  the  court. 

X.  C.  J.  Look^ou,  sir  Francis  Winnings 
ton,  you  must  consider  here  the  nature  of  your 
case :  Tliis  is  an  indictment  of  high  treason, 
and  there  is  nothing  I  see  that  is  so  greatly  con- 
siderable in  the  case,  but  the  height  of  the 
crime.  It  is  an  extraordinary  crime  indeed,  if 
he  be  guilty  of  it  (for  I  spealc  not  to  prejudice 
your  client,  but  of  the  tiling  itself.)  Itis  a  trea- 
son of  a  very  hi^h  nature ;  and  then  what  have 
we  to  consitier  in  this  case  ?  We  might  have 
taken  your  client  at  advantage  here,  and  it  had 
been  no  injustice  if  we  had  made  him  plead  im- 
mediately as  he  would  stand  by  it:  and  we  are 
not  to  consult  your  leisure,  nut  your  client's 
cause :  he  hath  pitched  upon  you  tor  his  coun- 
sel; wc  have  given  him  three  days  time  to 
plead  as  he  will  stand  by  it,  Saturday,  Monday 
and  Tuesday,  and  he  is  to  come  with  his  pica 
upon  \1^edn£sday .  We  have  appointed  for  con- 
veniency  sake,  that  yon  sliould  give  a  copy  of 
the  plea  to-morrow  morning  to  Mr.  Attorney ; 
but  we  do  not  tie  you  so  peremptorily  to  that 
copy,  that  you  may  not  vary  in  words  from  that 
fonu.  Give  him  but  tlie  substance  of  the  plea, 
and  >ve  will  not  tie  you  to  the  paiticular  formal 
woi-ds.  Peradventure  IVIr.  Fitzharris  could 
not  liavc  expected  three  days  time,  in  course  of 
law,  upon  such  a  crime,  to  put  in  such  a  plea, 
when  be  tells  us,  he  will  plead  specially  to  the 
jurisdiction  of  the  comt.  But  we  have  done  it 
in  this  case,  to  shew,  that  all  the  fairness  that 
can  possibly  be  used  shall  be  used.  On  the 
other  side,  we  must  not  suend  all  our  time  so, 
as  to  let  the  term  slip  for  nis  neglect  of  waiting 

Xn  you,  thereibre  if  he  will  delay  to  send  to 
ise  with  you,  lie  must  suffer  for  it.  Sup-^ 
pose  he  did  not  come  to  you  till  io-morrow^ 
what  can  we  help  it  ? 

Mrs.  Fitihanis.  Tliere  is  no  solicitor,  my 
lord,  to  go  to  the  council. 

X.  C.  J.  Well,  we  must  not  spin  out  the 
term  to  please  him  :  he  must  take  more  carv*. 
I  believe  he  would  by  dilatories  he  glad  to  put 
it  off  all  the  term.  If  Mr.  Attorney  gives  coa* 
sent  for  more  time,  well  and  good. 

Mrs.  Fitsharris.  I  hope  your  lordship  Witt 
g^ve  leave  for  a  solicitor ;  witliout  your  lord- 
ship's leave  none  will  dare  to  venture.  Atul 
I  had  the  rule  so  very  late — 

CI.  of  Crown.  They  had  it  at  tluve  of  the 
clock  m  the  afternoon,  as  soon  as  it  could  be 
drawn  up. 

Mrs.  Filzharrit.  That  copy  was  bought 
to  the  lieutenant  of  the  Tower,  and  he  sent  il 
away  immediately. 
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CLftfOamt.  AaDlWr  copy  tUy  hftd  ftom 
lBetliat«Feiiiiii('. 

Mis.  FUMkarris.  I  never  saw  my  husband 
iathelWer  tiB  yestarday  in  tlie  afternoon, 
and  I  am  an  ignorant  person,  and  knotr  not 
irittt  to  do  til  it  withont  a  solicitor.  Aa  soon  as 
I  coul^  get  ckopiesof  the  rule  writ  out  I  carried 
Ihem  to  these  gentlemen. 

Mr.  Poikjfjen.  My  lord;  I  think  it  wiU  be 
wtry  hard  upon  us  tliat  are  of  c^unse),  to  be  so 
straitened  in.  point  of  time ;  for  my  part,  the 
rule  was  lefl  uider  my  door  the  last  night,  and 
.'I  had  it  not  till  this  morning.:  It  will  be  a 
misfaty  hard  matter  for  us  to  get  the  plea  ready, 
vittiout  a  sight  of  the  indictment.  Things 
miBtbeavenid  to  be  the  same;  which  we 
canpot,.  wiless  we  see  what  is  there  altecj^fcd. 
This  man  hath  been  kept  close  prisoner,  and  no 

»r  suffered  to  come  at  him  to  instruct  him: 
we  have  not  so  much  as  copies  of  any  thing 
that  we  must 'make  use  of.  We  hare  no  con- 
oeynment,*  my  lord,  in  this  matter^  but  what  is 
assigned  us  by  the  court ;  and  we  do  not  know 
by  anj^  papers,  if  there  be  any,  how  we  should 
put  it  into  form ;  and  that  is  it,  my  lord,  which 
may  lie  heavy  upon  us ;  if  this  man's  business 
siiould  miscarry  for  want  of  putting  it  into  due 
form^  the  blame  will  be  upon  us,  ,who  are  as- 
signed his  counsel.  Therefore  if  your  lordship 
pfease,  under  these  considerations,  to  gireus 
lime  sad  leare  to  see  the  indictment  we  are  to 
plead  to^  we  may  be  the  better  enabled  to  do 
4HB  ditfy. 

Sr  f.  Win.  Really,  my  loi-d,!  oughttodeal 
,deai1y  with  the  court ;  without  a  copy  of  the 
Bfefictaaent,  I  know  not  how  we  shall  be  aJ)le  to 
plead  as  we  should  do. 

Ar.  WilliamM,  My  lord,  I  do  really  more, 
'not  in  iarour  of  Fitzharris,  but  for  my  own  re- 
potation :  I  cannot  jmt  my  hand  tcTa  plea  of 
.mis  consequence,  without  tune  to  consider  rery 
well  of  it ;  and  unless  in  truth,  I  can  see  the 
indictment,  and  compare  the  plea  with  it,  to  put 
it  into  form  fit  for  tne  judgment  of  the  court. 
And  if  these  things  cannot  be  granted,  I  desire 
to  be  excused. 

L.  C.  J.  Why,  gentlemen,  see  what  you 
ask :  Where  do  you  find  any  precedent  of  a 
man  indicted  for  High-Treason,  that  would 
plead  to  the  jurisdiction  of  the  court,  that  had 
more  time  gwen  him  than  is  in  this  case? 

Sir  P.  Win,  We  do  not  know  what  his  plea 
irin  be,  my  lord,  till  we  have  seen  it  and  consi- 
dered it 

L.  C.  X  Your  client  told  us  all,  and  we 
know  aO  of  us  very  well,  that  it  is  to  the  juris- 
diction of  the  court,  and  can  be  no  otlierwise. 
^  Just  Jones.  Any  thitig  else  you  may  give  in 
eridenoeupon  not  guilty  ;  and  it  would  m  con- 
■dered  onyour  trial. 

'  StjP.  Wim.  My  lord,  it  may  happen  to  be 
BOt  so  properly  pleadable  to  the  jurisdiction  of 
the  court ;  we  know  not  what  it  will  be  till  we 
have  seen  the  things  necessary  to  draw  it  into 
fam.  It  is  true  consequentially,  it  is  the  con- 
cern of  our  client ;  but  the  ground  of  our  mo- 
lisD  at  this  time  is  for  ourselves.    I  did  appre- 


hand  by  the  nde,  his  special  plea  was  to  ba  ad<* 
mitted  if  he  tendered  one,  let  it  be  what  it  will: 
We  must  consider  many  thiamin  a  case  of  this 
natura;  and  at  last,  whether  it  will  be  to  the 
jurisdiction,  or  what  it  is,  we  cannot  tell  as  yet 
And  till  we  have  seen  the  nature  of  the  thmg, 
and  what  is  necessary  to  prepare  it  for  the 
court,  1  cannot  venture  to  give  it  its  proper 
term.  But  our  time  is  so  short,  if  your  lordr 
ship  will  afford  us  no  longer,  that  we  know  not 
how  to  be  ready  for  it.  Your  lordship  does 
speak  of  Mr.  Attorney's  being  attended  wiUi 
the  substance  of  the  plea,  not  tying  us  to  the 
form  iu  the  copy  delivereid  to  him.  Mr.  At- 
torney was  here  upon  Saturday,  when  this 
matter  was  first  started,  and  he  knew  the  sub- 
stance then :  We  know  not  what  it  is  more  tlian 
by  report.  It  is  a  plea  thiU  so  rarely  happens^ 
tha|  we  mrust  be  cautious  in  what  form  we  put 
it.  It  is,  as  your  kMrdship  hath  been  pleased  to 
say,  an  horrihle  treason  that  in  the  indictment 
is  ijpecified.  We  must  not  speak,  nor  do  not 
mitigate  the  heinousness  of  the  crime  ;  .nor  do 
we  speak  it  because  it  is  term-time,  and  may 
hinder  our  other  business:  We  shall  all  of  us^ 
I  am  sure,  not  at  aU  consider  our  own  time,  or 
loss  in  the  matter ;  but  it  being  of  so  great 
weight,  we  desune  reasonable  time  to  do  our  du- 
ties :  we  name  no  time,  nor  dare  do  it ;  we  8ub« 
mit  that  to  the  court.  But,  my  lord,  under  fa- 
vour, for  the  copy  of  the  indictment,  we  do  con- 
ceive it  is  necessary  that  we  should  see  a  copy 
of  it ;  and  when  the  court  is  pleased  to  admit 
the  party  to  give  in  a  special  plea  to  the  master 
he  is  accused  of,  and  assign  him  counsd  to  pl^ 
it,  I  take  it  to  he  very  National  and  consonant  to 
law,  that  we  have  a  copy  of  the  chaive.        ^>^' 

X.  C  /.  Sir  Fran.  Winnington,  ror  you  to 
come  and  say  these  things  here,  methmks  is 
very  strange.  I  think  you  can  shew  us 
precedent,  that  ever  so  long  time  was  given  to 
any  man  to  plead  to  the  juri^iction  of  the  court, 
nor  that  ever  a  copy  of  the  indictment  was  grant- 
ed in  High-treason ;  and  for  you,  because  of  the 
greatness  of  the  treason,  thereibre  to  go  about 
to  make  us  believe,  that  it  is  more  reasonable 
that  a  copy  of  the  indictment  should  be  granted 
in  this  case  than  in  another ;  that  the  greatness 
of  the  crime  should  be  meritori,OMs,  ana  deserve 
a  foreur  of  the  court,  not  granted  in  other  cases, 
is  a  thing  extraordinary. 

Sir  JP.  Win.  I  do  not  press  it  that  way ;  I 
pray  I  may  be  understood  aright.  Upon  what 
appeared  the  other  day,  upon  the  nature  of  the 
plea,  1  present  it  to  your  consideration,  whether 
or  no,  whi;n  you  have  been  pleased  to  admit  a 
special  plea,  you  will  not  let  us  see  that  which 
we  are  to  plead  to  ? 

L.  €.  J.  No,  it  was  never,  thought  of  surely. 

Just.  Dolbcn.  No,  it  hath  been  constantly  de- 
nied in  cases  of  felony  and  treason ;  and  so  you 
will  find  the  prince  to  have  always  been.  But 
I  will  tell  you  what  hath  been  done  sometimes; 
they  have  granted,  some  heads  out  of  the  in- 
dictment, that  should  enable  tlie  party  to  fithif 
plea  to  the  charge ;  and  that  was  done  in  Wit« 
typols's  case,  upon  a  plea  of  Autcr /oU  ac^uit^ 
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Thej  gfftre  him  the  times,  and  some  other  cir- 
cumstances;  to  fit  his  plea  to  his  case ;  hut  netner 
was  there  a  copy  of  the  indictment  ffranted. 

Mr.  Wallop.  My  lord  Coke,  in  nis  pr^ce 
to  the  third  Report,  declares.  That  it  was  the 
ancient  law  of  England,  and  so  declared  by  act 
of  parliament  in  Edward  3d*s  time,  that  any 
subject  may,  for  his  necessary  use,  have  ac- 
cess to  records  and  copies  of  uiem,  be  they  for 
Iheking-  or  against  the  long;  and  that  (he 
practice  to  the  contraiT  is  an  dl>usion. 

L.  C.J,  So  then,  Mr.  Wallop,  ^oatake  it 
that  We  are  bound  when  any  man  b  indicted  of 
felony  or  treason,  or  any  capital  crime,  if  he 
say  he  must  hare  a  copy  of  the  Record,  we 
most  tiprant  him  a  copy  of  tiie  indictment :  if 
you  think  so,  the  court  and  you  are  not  of  the 
Fame  opinion. 

Mr.  wallop,  I  inform  the  court  what  I  hare 
read  and  seen,  and  where  it  is  to  be  found. 

Mr.  'Willlamt,  My  lord,  it  may  be  necessary, 
for  aught  we  know,  for  him  to  plead  over  to 
the  fact  laid  in  the  indictment,  not  guilty,  as 
sometimes  it  is  requisite  for  the  pai?f  to  do. 
Now  if  we  should  mistake  for  want  of  having 
what  is  necessary,  and  thereby  nrechide  him  of 
the  advantages  be  miglit  have  had  if  the  plea 
had  been  rightly  drawn,  for  aught  I  know,  it 
win  lie  upon  me  for  ever.  My  lord,  I  do  it 
teerely  out  of  caution,  and  for  my  own  reputa- 
timi  sake :  If  any  legal  advantage  should  be  lost 
h^  my  unwariness,  it  will  be  a  perpetual  reflec- 
tion upon  me ;  and  therefore  I  am  so  earnest  in 
this  case.  And,  my  lord,  I  can  tell  you  what 
was  done  in  a  cas^  wherein  I  was  oi  counsel ; 
it  was  not  a  case  of  treason  indeed,  but  it  was 
minrder,  the  next  crime  to  it ;  it  ^"as  the  case  of 
fidn^  and  Thomas.  Thomas  was  indicted  of  mur- 
der ra  one  county,  and  found  guilty  of  man- 
slaughter ;  and  anerwards  was  indicted  ibr  the 
same  murder  in  another  county,  and  being 
to  plead  this  matter  I  did  insist  upon  it,  that  we 
ought  to  have  a  copy  of  the  indictment.  There 
was  some  deljate  about  it ;  but  at  last  we  had  a 
c^py,  and  we  alledged  fliere,  as  here,  it  was 
impossible  to  plead  without  it :  and  the  cause 
was  removed  liither  into  this  court  for  judg- 
ment. 

Just.  Dolben.  The  first  indictment  jou  might 
have  a  copy  of,  ibr  you  were  to  plead  the  whole 
record. 

Mr.  Williams,  Kay,  we  had  a  copy  of  that 
to  whidii^ple^kded.  . 

L.  C.  J.  Mr.  Williams,  you  tell  us,  you  may 
peradventure  have  occasion  to  plead  over  when 
you  know  it  is  High-treason  that  you  are  indict- 
ed of,  in  framing  and  punbhing  a  treasonable 
paper,  cannot  you  direct  your  client  to  plead  over 
without  a  copy  ?  Certainly  what  you  alledge 
in  that,  ibr  a  copy  of  the  mdietmeut,  is  *  non 
causa  pro  causa.' 

Just.  Jbn«k.  WhatprgudicewUlitbetoyour 
elient  tp  plead  over  ? 

Sir  F.  Win.  My  lord,  we  only  offer  Uiese 
tibings  for  ourselves,  and  we  hope  we  ^shall  not 
he  pressed  to  do  such  a  thing  as  this,  without 
having  reasonable  time  to  consider  and  delibe- 


rate of  it,  i&d  witlioothMiigwhftliBiieeeiiivy 
in  order  to  do  it. 

[Then  lllr.  Attorney  being  -sent  for,  cai^fi 

into  the  court.! 

-•r 

L.  C.  J.  tiook  you,  Mr.  Attomey,  iheie 
gentlemeB  tiiat  were  assigned  ef  odons^l^ 
Fitzharris,  do  move  the  court  here,  and  mff 
they  would  have  k>nger  time  to  draw  up  lus 
plea,  for  they  must  make  use  of  several  copM 
of  papers,  and  they  cannot  so  soon  obtain 
them,  nor  ffaid  out  those  reoords.tbey  must  use, 
or  other  things  as  ingredients  to^fbin  pies,  in  00 
short  a  time  ;  and  they  say  likewise,  tbat  th^ 
desire  a  copy  of  the  Indictment.  Now,  in 
truth,  tliey  ought  to  iiave  given  you  notice  of 
thb,  that  you  might  have  been  here  likewise  tl» 
hear  what  they  say :  If  you  do  consent  to 
^vethem  longer  time,  we  shall  be  ready  to  do 
It :  but  without  it,  we  shall  not  be  willing  to 
delay  it. 

Att.  Gen:  I  think  your  lordshtp  and  the 
court  gave  them  a  very  iust  and  reasoniM^ 
time,  when  you  allowed  mem  fbar  days  ;  and 
these  gentlemen  are  mistaken,  if  they  think 
they  are  assigned  as  counsel  to  all  events. 
They  are  only  to  draw  up  a  plea  upon  that 
matter  that  is  alledeed  by  the  prisoner,  and  to 
the  jurisdiction  of  Sie  court. 

Sir  F,  Wilmington,  No,  my  lord,  I  be|^ 
your  lordship's  pardon:  The  rule  is.topleiS 
the  special  matter  without  more  saj^iag. 

Alt.  Gen.  My  lord,  under  favour,  it  is  as  I 
say,  and  so  is  the  course  of  law  ;  for  the  pri- 
soner ou^ht  to  acquaint  you  vrith  the  points  h^ 
desires  his  counsel  to  be  heard  to:  And  in  this 
case,  Fitzharris  did  acquaint  the  court  befbve  Im 
would  plead,  that  he  had  something  to  object 
to  the  jurisdiction  of  the  court ;  and  so  his 
wife  directed  him  when  she  gave  him  the  paper. 
I  suppose  she  had  other  advice  upon  it ;  for 
she  could  not  draw  it  up  in  that  form  it  was 
herself;  and  he  didacijuaint  the  court,  hehaA 
matter  to  plead  to  the  jurisdiction  of  thecourC^ 
and  concluded  so  in  the  paper  that  was  readL 
And  thereupon,  according  to  his  prayer,  he  hall 
counsel  assigned  him  these  gentlemen.  I  con« 
sented  to  it,  as  it  was  just  I  shoidd  ;  but  that 
they  should  think,  that  they  are  to  advise  hiifi 
in  other  matters  than  that  particular  upon 
which  they  are  assigned,  I'  know  they  knoW 
thdr  duty  better  than  to  offer  at  any  such 
thing.  Now  since  then  there  is  but  one  single 
point,  the  jurisdiction  of  the  court  and  nothmg^ 
else,  for  they  are  not  to  advise  in  other  matters, 
I  think  it  ^^-as  more  than  stinct  justice,  nay  it 
was  a  very  great  favour,  for  all  men  ought  to  bh 
ready  to  plead  such  pleas  immediately. 

L.  C.  J.  Yes,  in  strictness,  we'  might  have 
required  him  to  plead,  as  he  would  stand  by  il 
presently. 

AU.  Uen.  The  law  is,  Uiat  he  must  have  aD 
ready, '  inPoigne,'  to  make  it  appear  that  what 
he  avers  in  his  plea  is  so  ;  therefore  you  needed 
not  have  given  nim  any  longer  time  :  but  be- 
cause all  the  world  might  see  the  court  and 
long's  eouDsel  dealt  &irly  m  thb  matter,  and 


t»  ttkB  •drtntage  of  asy  tlwig: 
AfttJoffcedSlwaBimnze,  I  oeiiM&led  to  tbat 
fiiiie  that  joor  loirwijb  was  pfeaaed  t»  aet : 
And  aafm-  the  copy  of  he  indidtDlikeiiliy  I  know 
aalaay  reaouuthey  have  lodeaireit;  for  they 
veaotaaadviae  in  tbal,whaldefcaoehefliiaM 
vake,  liat  •oJty  upos  tfaia  matter  he  bath  dp 
IMBaH* 

.  X.  C.  J.  Lodk  you,  gantleaien,  what  Mr. 
Attaniey  teUi  yoa  la  ao,  and  we  do  esxpect  that 
ywahimldcoiiformyoanwlTestoit:  We  have 
(^ven  yon  three  days  tiiBe»  which  is  auificieiit 
$r  siidh  a  thing  as  thai.  And  Mr.  Attorney, 
Retold  theoiitiina  when  we  <|id  direct  them, 
That  they  ahoqki  ddiver  y<NI  ft  copy  .of  the 
ffaato-aMrrew  aaominff.  We  ore  not  ao  cri- 
lical  with  them,  as  that  we  will  not  recesre 
their  ak«9  if  it  he  vanant  in  form  from  that  which 
they  ddiverta  yoa.  That  that  we  intended  l^  it 
ilima.  That  they  shouhlddivertoyoaaplea,  the 
4ame  iavahstance  as  that  which  they  dofrfead 
hone:  If  they  woidd  alter  it  in  the  form,  we 

preju- 
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X.  C.  /.  Da  yott  deaire  air-.  O^rge  TMiy 
should  he  added  P 

Wbr9,Fitgh,  Yes,  I  do. 

L.  C.  J.  Let  it  be  so  then. 

Mrs.  FUgL  And  sir  William  Jones ;  I  will 
do  what  I  can  to  get  him  to  come. 

JL  C  /.  We  will  not  enjoin  him  ;  hat  if  he 
pleasaa,  we  leave  him  to  his  liberty. 

Jost.-  Doiben,  Why,  mistress,  you  are  got 
into  the  hands  of  gentlemen  that  are  aslearniBd 
and  able  in  thc^  profession  as  you  can  have  ; 
you  need  no  pdore. 

X.  C  J.  Do  you  desire  Mr.  Smith  ? ' 

Mrs.  FUsh.  Yes,  my  lord. 

X.  C  X  Then  add  him. 

Mr.  FolUxfen.  We  desire  that  there  may  be 
leave  for  a  soUdtor,  one  that  may  carry  papers 
to  ^presence  of  the  lieutenant. 

X.  C.  X  We  hare  confidence  in  you,  but 
ttot  in  other  persons  ;  therefore  we  must  con- 
sider of  that :  But  what  think  you  of  it,  bro^ 
thera  ?  We  may  permit^  I  think,  one  to  come 
from  the  counsel  to  him  with  that  caution. 

Judt^,  Yes,  my  lord. 

X.  C.  X'  Let  the  papers  be  then  inspectsd  be« 
fore  by  the  Lieutenant  of  the  Tower,  Sad  be 
from  one  of  the  counsel ;  and  so  they  have 
liber^  to  do  it. 

Att,  Gen.  There  is  no  need  of  any  papers^ 
my  k>rd— 

X.  C.  J.  Mr.  Attorney,  do  not  oppose  that ; 
Let  them  have  liberty  to  carry  any  papers  that 
any  of  their  counsel,  these  gentlemen  we  have 
assigned,  shaU  send  to  him,  or  any  from  him  to 
them ;  so  as  the  Lieutenant  may  have  first  the 
sight  and  perqsal  of  them. 

Att.  Gen,  There  is  no  great  harm  in  that* 
though  I  see  not  that  they  will  need  any 
papers. 

X.  C,  X  Yes,  their  plea  to  die  jurisdiction 
nrast  arise  apon  ihct,  which  may  be  out  of  some 
papers. 

Att.  Gen,  Yon  are  assigned,  ffentiemen,  but 
to  one  point,  the  jurisdiction  of  we  court ;  re- 
member that. 

Mr.  Follexfen.  Your  lordship  is  pleased  to 
say,  That  we  may  vary  in  form  from  what  we 
deliver  to  the  Attorney  General ;  and  Mr.  At- 
I  tomey  is  pleased  tp  say,  he  will  not  pinch  ua 
as  to  form :  How  shall  we  be  secure  no  advan->^ 
tage  shall  be  taken  of  the  tbrm  ? 

X.  C.  X    It  is  unly  as  to  that  particular. 
You  shall  not  be  tied  up  to  the  form  yon  de« 
,  liver  to  him.     What  advantages  there  may  be 
concerning  the  form  of  die  plea   you  bring 
hither,  we  will  see  shall  not  be  taken. 

Sir  Fr.  Wm.  Will  your  lordship  please  to 
afibrd  us  no  longer  time  ? 

X.  C.  X  When  you  are  to  plead  to  the  juris- 
ihction  of  the  Court  in  a  case  of  high*treason^ 
and  such  a  treason  as  dus  is,  what  reason  is 
there  that  so  much  time  as  is  granted  already 
should  be  given  you  ? 

Sir  Fr.  Win,  ShaU  not  we  have  a  copy  of 
the  Indictment  neither  ? 

X.  C.  X  You  will  offer  things  that  are  not 
to  be  giapted  to  you, « adcaptandum  popiitum»* 


Ait,  Gen,  We  w^  never  pinch  them  in 
,;  I  think  I  have  matter  enough. 

L,C*J,  1  tell  you  truly,  I  do  believe  some 
fiiands  oi  his'had  counsel  4a  draw  up  this  plea 
for  him 

AH.  Oaiit  A  great  cabal,  nodoubt  of  it,  my 

bsdP 

Mr.  Wallop,  My  lord,  I  desire  that  counsel 
nay  he  assi^edin  my  place. 

X.  C.'J,  Weaaaigned  him  those  that  he  re- 
Mfdy  excepting  snr  William  Jones;  and  we 
pdnotdeny  to  put  in  sir  Wro.  Jones's  name, 
hrwap  we  wotud  not  assign  him,  buct  because 
he  faaA  dedined  the  bar,  and  does  not  practise 


Mr.  Wilk/imt,  We  do  not  draw  in  the  name 
iC  sb  Wm.  Jones,  or  deeline  him :  We  submit 
la yorar svder about  ourselves;  but  we  desire 
liwt  penou  that  did  draw  this  plea  may  be  add^ 
edtoua. 

-  Xi  C.  X  If  his  wife  desire  it,  and  will  name 
him,  it  shall  be  so. 

Mr*  WUlimu,  I  desbe  to  be  put' out,  and  he 
patin. 

*  ZhC»J,  Sfa*,  he  understands  what  he  would 
have,  sure  !  and  we  cannot  dischargeyou  upon 
aay  anch  aeoonnt. 

Mr.  Wallop.  Here  are  many  particuUrs  and 
aaaBT  avermenta,  which  cannot  so  suddenly  be 
aet  ngfat  ua  the  time  allotted. 

HEiw.  Fttgfiarris,  My    lord,   there   is   not 
those  geptleMeo  aanjgucdthat  I  writ  to  my 

HHmd  to  ask  for :  I  directed  him  dgfat. 

X.  C.  J.  Who  ^se  would  you  have  ? 

Miu>  FilMh,  There  was  in  the  paper  sir  Wil- 
Jones,  his  majesty's  late  Attorney  Gene- 
■ft,  air  Fnmcia'  Winnington,  Mr.  Williams, 
Itte  Spenher  of  the  House  of  Commons,  sir 
^angetVeby,  Reoeider  of  London — 

Mr,  Follexftn.    Yoar  kirdship  may  easily 
psrcilia  by  this  gentlewoman's  carriage,  how 
te  atehke  to  be  sasti^ctediu  this  cause,  when 
MMy.fo|kfM  il  hut  aliar 
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that  you  ma]f  say  you  ore  hardly  used,  and 
mk^htily  sCraitenea  in  this  case. 

Sir  F,  Win,  No,  my  lord,  we  do  not  oiTer  it 
for  any  such  end. 

Ait.GeH^  Gentlemeti,  remember  you  have 
not  libertjr  to  plead  any  Uiing,  but  to  the  juris- 
fUctionot  thecouit. 

Sir  Fr.  Win,  We  must  submit  to  what  your 
lordship  orders  in  it. 

Upon  Wednesday  the  4th  of  May,  1681,  Ed- 
ward Fitzharris  was  brought  from  the  Tower 
to  tlie  King's-bench-bar. 

CI.  of  Crown,  Edward  Fitzharris,  hold  up 
thy  hand  (which  he  did) :  thou  hast  been  in- 
dicted, ana  arraigned  for  hifi^-treason ;  how 
aayest  thou  P  Art  thou  GoUty  of  the  high- 
treason  whereof  thou  standest  indicted,  and  haSt 
been  ttrtaigned,  or  Not  Guilty  ? 

Fitzharris,  I  have  made  a  plea,  my  lord, 
which  I  desire  may  be  received  and  allowed. 

Mr.  Wallop.  May  it  please  your  lordship,  1 
desire  to  be  heard  a  few  words. 

L,  C,  J,  Would  you  not  have  the  plea 
read? 

Mr.  Wallop,  I  have  but  a  few  words  to  say 
before  it  be  read,  if  ^cur  lordship  please,  for 
ourselves,  or  at  least  for  myself.  According  to 
the  best  instructions  we  have  had,  we  l^ve 
drawn  up  this  plea,  and  I  pray  it  may  be  en- 
tered so.  But,  my .  lord,  i  humbly  conceive 
We  have  not  had,  or  for  my  own  part  I  hare  not 
had  those  instnictious  that  were  fit  to  direct 
me  in  this  case.  It  is  a  special  plea,  and  of  a 
matter  that  rarely  happens ;  and  the  natui-e  oi' 
this  special  plea  b,  that  the  matter  contained  in 
Mio  iiMfictment  and  in  the  impeachment,  is  one 
and  the  same  matter.  Now  I  have  not  yet 
seen,  nor  could  I  come  at  a  sight,  though  I 
desired  it,  of  the  impeachment,  nor  of  the  in- 
dictment :  but  I  humbly  conceive,  that  by  the 
law,  as  this  case  is  upon  a  special  plea,  the  pri- 
«oner  ought  to  have  a  copy  of  the  indictment. 
And  I  do  not  say,  that  every  one  may  demand  a 
copy  of  his  indictment  to  imd  faults  ;  but  upon 
a  special  plea,  and  particularly  upon  this,  I 
humbly  conceive  he  ought  to  have  a  sight  and 
a  copy  of  his  indictment. 

L,  C,  J,  What,  would  you  not  have  your 
plea  received? 

Mr.  Wallop,  Thus,  my  lord:  ifwecanliave 
no  farther  instructions,  nor  can  by  any  other 
iDoans  come  to  a  sight  of  these  tfiiogs,  then  it 
is  the  best  plea  we  can  make  in  such  a  case, 
and  I  avow  the  plea :  but  if  any  thing  should 
fall  out  amiss  to  the  prisoner  for  want  of  such 
a  sight,  1  pray  it  may  not  lie  upon  me. 

X.  C,  J.  Read  the  plea. 

CI,  of  Crown,  ''  £t  pnedictus  Edwardus 
Fitzharris  in  propria  persona  sua  ven.  et  die. 
quod  ipse  ad  indictameot.  preedict.  respoadere 
compeUi  uon  debet,  quia  die.  quod  ante  mdicta- 
ment.  pried,  per  Jur.  preed.  in  forma  pned. 
comport.  scO.  ad  Pari.  Dom.  Reg.  nunc  ia- 
eohaU  et  tent  apud  Oxon.  iu  Copot.  O^n. 
Ticeiimo  piimo  die  Martii  Anno  R^gfni  diet. 


Dom.  Reg.  nunc  trioesimo  tertio,  ipse  Hbaa 
Edw.  Fi&harris  jDer  Mihtes.  Gives  et  Bm^ 
genses  in  eodem  Par.  afl8emblat.'udmineipsori 
et  omnium  Com.  Ang1iEe«  secundum  leG;em  et 
cons.  Pkrl.  de  alta  F^oditione  coram  Maffnat. 
et  Procerib.  hujus  Regni  Angl;  in  eodem  Wrl.' 
assemblat.  impetit.  suit ;  que  quidem  impetitki 
in  plenis  suis  robore  et  eflfect.  adhuc  remancil 
et  exutit,  proat  per  R^sord.  inde  inter  Reoorda 
Parliamenti  remantes  plenius  liquet  et  appareC 
Etpraed.  Edw.  Fitzharris  ulterius  die.  quod 
alta  Proditio  in  Indictamento  pned.  per  Jur' 
pr»d.  in  forma  preed.  compert.  speciflcat.  et 
mentionat.  et  alta  Proditio  unde  ipse  pnedict. 
Edw.  Fitzharris  in  Pari,  preed.  miodo  ut  pre* 
f^.  impetit.  fuit  et  existit,  sunt  una  et  eademf 
alta  Prtxlitio,  et  non  ab'a  neque  diversa ;  et 
quod  ipse  preed.  Edw.  Fitzharris  in  Indicta- 
mento pr«o.-nominiU.  et  pned.  Edw.  Fitzharrki 
in  impetitione  preed.'nommat.  est  una  et  eadem 
persona,  et  non  alia  neque  diversa :  et  hoc  parat. 
^  verificare,  8cc.  Unde  ipse  presd.  Edw.  PItz* 
harris  oetit.  Judicium  si  Cur.  Dom.  Reg.  hie 
super  Indictamentum  preed.  versus  ipsum  ol^' 
terhis  procedere  vult,  &c.*'  ^ 

5Ir.  Williamt,  My  tord,  we  humbly  pray, 
being  assigned  of  counsel  for  this  gentkanaD, 
Mr.  Fitzharris,  that  this  Plea  may  be  re^' 
ceived. 

JL.  C.  J.  Mr.  Attorney,  have  yoa  been  at- 
tended,-according  to  the  rule  of  Coiut,  witii 
this  plea  ? 

Att,  Gen.  No,  my  lord.  * 

L,  C.  5.  What  is  the  reason  of  that  ? 

Att.  Gen.  Here  is  no  more  in  effect,  than 
what  was  offered  four  days  ago,  when  counsel 
was  allowed  him.  I  sent  last  nieht  lale  ti» 
them  for  a  copy  of  the  plea  :  indeed  vfstaday^ 
at  noon  they  sent  me  this  note,  that  titzhama 
intends  to  stand  upon  his  plea,  that  he  stands 
impeached  in  the  House  of  Peers.  I  sent  to 
know  of  them  whether  they  would  plead  this 
to  the  jurisdiction,  or  in  abatement,  or  in  bar :' 
they  declared,  they  would  not  plead  to  the 
jurisdiction,  but  novv  I  see  it  is  to  the  juris- 
diction. 

L.  C,  J,  It  is  90  ;  and  that  he  proposed  to 
plead  at  first. 

Atti  Gen,'  It  is  true,  my  lord  ;  but  thus  they 
sent  me  word. 

L.  C.  /.  And  as  a  plea  to  the  jurisdiction,  f» 
it  concludes. 

Mr.  Williams,  My  lord,  we  have  done  all 
that  is  possible  for  us  to  do  in  this  case,  liie 
Court  uireeted  us  to  attend  Mr.  Attorney  with 
the  substance,  and  so  we  have  done ;  but  the 
form,  we  had  liberty  to  do  as  wepleased  in. 

L,  C,  J.  You  need  not  ffo  aboot  to .  excuse 
it,  that  you  have  not  done  it ;  we  charge  you 
with  nothing.  ' 

Mr.  WdUams,  I  do  not  ffo  about  to  excoD 
it ;  we  do  not  take  it  asa diarge  upon  us. 

X.  C  J,  All  we  say  is  this  :  if  Mr.  Atboney 
had  had  it,  peradventnre  he  might  have  con- 
sidered of  a  repUoation  by  this  time,  or  what 
he  wouki  do  concerning  it ;  but  if  he  hath  not 
had  time,  we  cannot  eiqpect  it  from  him. 
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&  jy.  H^  My  ]acdf  I  only  beg*  one  word 
astOBMiter'offiu^  and  it  u  matehal  as  to 
iMiiKlf  ea  to  uge  k.  We  did  send  several  mes^ 
•oigws  to  g«ly  if  it  were  posuUe  *to  be  ob- 
tuned,  a  copy  of  the  Impeaehmeut  in  pariia- 
mant.  We  sent  to  the  House  of  Lords  clerk 
tsgctit;  but  they  that  went  down,  tell  us  the 
derkisnotintowD,  ordsewe  had  seat  Mr. 
Attorney  the  whole  plea  at  that  time. 

X.  C.  J.  I  only  ask  the  aoestioD,  to  see  whe- 
dier  Mr.  Attorn^  hath  haa  time  to  think  of  it. 

Ait*  Gem.  My  lord,  I  think  I  n^  not  any 


«eaki 
Cowt 


L.  C  /•  Pray  go  on,  Sir. 

JUt.  Gem.  My  lord,  I  do  pray  your  judg- 

antoponit;  ioritisapleathatismsufficient: 
■ay,  it  iano  plea  to  bar  yon  of  your  jurisdic- 
tion. First,  I  observe  that  whosoever  will 
plead  a  plea  to  the  jurisdiction,  if  he  have  any 
xeoQcd  to  plead,  must  hare  it  '•  in  poigne,'  must 
produoe  it  in  a  Court,  or  at  least  must  produce 
a  copy  sworn,  that  the  Court  may  see  thore  is 
QOllung'  dibuory  in  the  case.  .  And.  for  this 
jDatler,  it  will  appear  upon  examination  to  be 
a  plain  ftivoknis  plea ;  ibr  there  is  no  such 
ler  depending  as  this  plea  alledges.  But  I 
ik  Off  it  as  a  plea  to  the  jurisdiction  of  the 

irt;  and  such  an  one  as  wiU  plead  such  a 

plea,  he  must  have  the  record  ready,  to  shew  it 
-ta  the  Court,  and  by  the  course  of  law  ought  to 
iiare  it  ready,  to  assert  to  the  Court^  that  they 
have  not  jurisdiction :  so  then  it  is  certainly 
■aogfat.  That  is  the  first  thing.  Another 
thing  is  this;  with  submission,  I  say,  they 
have  pleaded  no  record  at  all,  nor  any  impeach- 
aicBt  at  all,  as  this  case  is ;  for  the  notes  that 
I  hare  taken,,  mv  lord,  are,  they  say  he  was 
jayeacbed  by  the  Commons  de  aUa  Prodi- 
timme  ;  but  tiiat  is  naught  He  ought  in  hki 
flea  to  have  set  forth  his  impeadmient,  and 
lor  what  crime  particularly  ;  for  either  an 
iadictaoent  or  an  impeachment  de  clta  Prodi" 
tiontf  or  ielony,  or  any  other  crime,  is  naught, 
At  law  allows  it  not.  He  ought  to  set  forth, 
and  liiust  nst  aver  upon  a  record,  but  set  it  forth 
i«  A«c  verha^  or  in  the  substance  of  it ;  and  so 
fHqihi  to  pkad  the  record  entu^y  as  it  is.  And 
Ibr  those  necessary  averments  that  cannot 
atherwiae  be  made,  the  htw  allows  of  them. 
But  in  this  case  he  cannot  come  and  aver  upon 
this  record ;  for  he  hath  set  fortli  the  impeach- 
nent  not  aa  it  was,  but  only  barcfy  tk  alia  Pro-^ 
diiiome  in  general,  whicn  the  record  must 
shew,  so  as  the  Court  may  judffe  of  it,  and  it 
most  not  be  intended.  But  as  mey  have  set  it 
forth,  in  this  case  there  is  nothing  of  treason 
snectfffd  in  the  record  averred,  ikSi  can  intend 
lbs  to  be  the  same  ;  and,  my  lord,  so  are  all 
the  precedents.  Whosoever  }»leads  a  private 
act  of  parliament,  must  plead  it  as  it  is,  not  in 
general  that;  ilis.lbr  the  same  matter  ;  for  I 
lake  it  then  it  is  naught:  aiid  we  are  in  your 
jiMlgM^nt,  that  this  IS  no  plea  to  the  jurisdic- 
tion upon  that  point. 

JL  C.  J.  Mr.  Attorney,  do  you  think  it  pru* 
dsat  to  ajf^ue  it  this  time,  or  will  you  taae  a 
d^yf    Fny  oonsMl^  of  that »  fitde* 


AU.  Gen.  My  lord,  I  thmk  delay  is  very 
dangerous  and  mischievous  in  this  case.    ' 

JL  r.  J.  We  can  give  you  as  short  a  day  as 
jTou  please. 

Alt.  Gen.  But  to  satisfy  ^e  Court,  the 
derk  will  be  ready  with  the  Journals,  to  shew 
that  the  fact  is  not  as  they  plead  it. 

X.  C,  J.  Look  you,  Mr.  Attorney,  we  must 
go  on  in  a  legal  and  formal  way,  vi^hen  we  h^ve 
a  plea  put  in ;  therefore  whether  you  wiD  not 
take  time  for  a  day  or  two  to  coniBider  of  this 
plea  :  you  had  the  substance  of  it,  but  nothinff 
concerning  the  manner  of  the  pleading  ;  they 
would  not  teH  you  whether  they  would  plead  it 
in  abatement,  or  in  bar,  or  now :  therefore 
whether  you  will  not  take  time  to  consider  of 
this  plea£ng  for  a  day  or  two,  pray  consider 
with  yourself. 

Then  the  King's  Counsel  consulted  one  with 
another. 

Att.  Gen.  My  lord,  not  only  for  what  I  have 
already  offered,  but  for  many  other  reasons,  wo 
can  see  this  can  be  no  wsy  a  plea  to  the  juris- 
diction of  this  Court ;  for  upon  any  impeach- 
ment  or  indictment,  the  long  hath  election  to 
proceed  upon  which  he  will :  and  if  there  wera 
ten  indictments  for  one  and  the  samethinc',  if 
none  of  them  are  come  to  a  judgment  the  luiog 
may  proceed  upon  which  he  pl^ises,  as  in  that 
case  of  Ireland  yesterday ;  tbou^  the  party 
were  arraigned  and'ready  to  betned  in  Irebind, 
yet  the  king  might,  if  be  pleased,  try  him 
nere  ;  and  the  kmg  hath  ordered  it  so  to  be. 
But,  my  lord,  I  take  it,  that  this  is  not  on^ 
apparently  a  folse  plea,  but  a  frivolous  plea  in 
itself,  bemg  to  the  jurisdiction  of  this  Court : 
for  there  was  never  any  thing"  of  a  crime  so 
mat,  but  this  Court  of  King's-bench,  which 
hath  a  sovereign  jurisdiction,  for  commonem 
especially,  comd  take  cognizance  of  it;  and  I 
put  it  upon  that,  my  lord.  Never  was  such  a 
plea  pleaded  to  your  jurisdiction  ;  and  there- 
fyte  we  pray  your  judgment  upon  it 

Sol.  Gen.  My  lord,  before  we  come  to  that 
which  is  the  question,  if  there  were  such  a 
plea  pleaded  to  tl^e  iurisdiction  as  they  would 
nave  this  to  be,  we  Ifumbly  pray  the judgmeni 
of  the  Court,  whether  tliis  be  any  such  plea  at 
all  as  can  b^r  any  debate :  for  it  will  not  be  a 
question  now,  how  far  an  impeachment  d&i. 
pending  is  a  bar  to  your  jurisdiction  ?  But  the 
question  is,  first,  whether  this  be  such  a  pleaT 
For,  my  lord,  I  do  take  it,  no  man  can  plead 
any  record  in  another  Court,  any  indictment  or 
acquittal  upon  it,  by  pleading  it  in  this  form  aa' 
this  is  pleaded,  by  saying  generally,  that  such 
a  time  in  such  a  Court,  lie  was  indicted  for 
the  same  offen%e,  and  was  acquitted ;  vet  thua 
this  plea  is,  and  no  more.  But  he  that  will 
plead  auttrfm  acfuity  must  plead  that  such 
a  time  he  was  indicted  in  such  a  Court,  and 
set  forth  the  indictment  and  all  the  proceed* 
ings  of  that  Comt  upon  that  record,  and  then 
it  is  proper  for  judgment;  such  a  plea  is 
formal,  and  reqmres  an  answer,  and  it  will 
be  proper  for  Qs  to  give  it  an  answer:  iUd' 
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wkon  mnk «  plea  is  put  iti,  we  ihall  either 
demur  to  k,  or  gm  it  the  answer  thai  it  le- 
fHiiea  of  HuU  tUl  record.  Boi  this  does  not  re- 
auire  any  particular  answer,  because  it  sets 
urth  BOieoord  at  all  that  we  can  answer  to  : 
fiir  a  is  not  sufficient  to  say  in  ffeneral,  that  he 
was  indicted  and  acquitted,  or  impeached,  and 
Umi  aver  that  it  was  for  the  same  offence ;  but 
be  ought  to  shew  forth  the  impeachment, 
and  setibrth  ia  the  plea  the  record,  that  upon 
it  you  may  pass  a  certain  judgment.  There- 
fore we  ho|^  you  wifl  set  this  aside,  as  not 
being  at  all  formal,  or  lequinng  any  answer 
to  it. 

.  Sen.  Maynttrd,  My  lord^  jtf  yon  .please  -to 
tansider  in  this  case  wha|  is  the  ouestion,  and 
whMl  not  At  present  it  is  not  ttie  question, 
whether  if  a  man  be  impeached  of  high-treason 
by  the  Commons  before  the  Lords,  and  this 
inpeacfament  stands  unrerersed  in  the  Court  of 
pariiament ;  I  say,  it  is  not  the  question,  whe- 
ther this  Court  have  jurisdiction  over  this  num 
fpT  that  offaioeP  but  the  question  is.  Whether 
be  bath  put  in  such  a  plea  before  you,  as  will 
put  that  m  question?  Under  favour,  it  is  not 
anfficient  for  him  that  will  plead  a  particular 
11000111,  in  bar  or  other  way,  and  make  use  ai 
i|^  that  be  pleaded  it  in  general  terms,  but  he 
must  set  forth  that  record  as  it  is ;  be  must 
9^  give  YOU  the  title  only,  or  say,  be  was  m- 
dietod  for  such  a  thing  generally ;  but  he 
must  so  sot  it  forth  to  the  Court,  that  if  issue 
bp  taken«  the  Court  may,  by  comparing  the 
raeopd  wHb  the  plea,  judge  whether  it  be  the 
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matter  or  no.  Now  when  he  pleads  ht 
liaa  iinpeajd>ed  for  the  eame  treason,  ha  must 
4et  forth  what  that  was,  that  it  may  appear  it 
vaa  for  the  same  treason,  and  if  that  be  particn- 
luly  set  forth  as  it  ought,  npon  null  tkl  Record^ 
iinmniiau  win  be,  is  these  s'och  a  recorder  not? 
Wow  if  he  eoiMe  and  says  ha  was  indictnd  or 
jeninflhed,  and  not  for  what  m  particukf ;  the 
tua  tbiigathat  upon  the  issue  are  to  be  com- 
pared, are  not  nuule  so  fit  for  your  judgment. 
«l  our  law,  my  lord,  if  a  man  will  plead,  he 
aeadnet  set  forth  a  general  aet  of  pariiament ; 
bMl  if  he  will  plead  a  partiealar  act,  be  mnst 
ai*  lbr&  the  matter  of  it,  to  bring  his  case 
vedcr  the  judgm«mt  of  the  Court ;  and  whe- 
tpar  this  be  so  pleaded  or  no,  we  subnok  it  to 
yw. 

X.  C.  J.  Pray  let  me  f^ieak  two  or  tiu«e 
wacdstoyott:  do  you  i^eak  it  against  our  leceiv- 
bnr  of  tifte  plea? 

Aii^  Gen.  Yes,  my  b>rd,  we  hope  you  will 
•fit  admit  sueh  a  plea. 

JL  C.  J.  That  will  be  hard.  Pray  then  con- 
aider  with  yoursdbi;  whether  if  it  be  an  innif- 
iltot  plea  (for  we  will  say  noting  at  present 
to  thait)  and  if  the  plea  be  each  that  no  issue 
ean  be  taken  upon  it  (admitting  it  were  so), 
whether  you  should  not  demur  to  it,  before  you 
dswinnd  our  judgment,  that  we  may  have 
asmewhat  upon  the  whole  before  us  to  judge 
WK>n  ?.And  I  speak  it  to  you,  Mr.  Attorney,  to 
mitk  purpose,  that  you  may  consider,  whether 
yM  sbab  think  fit  todemor  to  this  plea,  or 


trbelher  you  shall  think  oonvenicBt  tota&eii 
upon  it,  or  to  rejd^  to  it,  that  it  may  ognoe  ju^* 
dicially  for  our  opinion ;  for  in  a  rsgubtf  wi^, 
if  a  pl^  be  admitted,  it  must  be  either  deomr* 
red  to,  or  replied  to.  Pray  consider  of  it  m  Aie 
case ;  and  we  will  give  you  tinae  to  oonsidsTt  if 
^ou  please. 

Sen.  Maynnrd.  Under  favour,  my  lord,  if  a 
plea  be  apparently  vicious  when  it  is  npoM 
reeord,  we  need  not  demur  to  it,  nor  take  issue  ; 
for  else  the  mischief  will  be,  we  riiall  admit  al 
tbit  is  well  pleaded  to  be  tme. 

Seij.  Jeff'eriet.  My  lord,  if  yonr  krdship 
please,  I  cfo  confesa  that  aooording  to  the  usnal 
course  and  practice,  if  there  be  a  deubl  upon  a 
plea  that  is  read,  whereon  any  pointin  law  may 
arise,  you  do  put  the  party  to  demur  or  take  ia^ 
sue :  but  aocoitling  to  Uie  conunon  course  of  Uiia 
court  in  conunon  cases,  and  much  more  in  ex- 
traoidinary  cases,  and  especially  in  capital  oaeea^ 
and  most  of  all  in  a  case  of  High-TmsoB. 
such  as  this,  if  it  do  iqppear  to  the  court  ana 
your  k>rdshin,  that  the  plea  is  in  it^anatmn 
a  frivolooa  plea,  you  do  usually  refuse  to  admit 
such  a  plea,  and  gi¥e  judgment  upon  it.  Now 
we  would  acquaint  your  lordship  withonrai^ 
prehensions  in  this  case,  and  we  would  pray  yon 
to  consider  what  the  danger  may  be  «pon  us  to 
demur,  tf  this  plea  be  firivotous^  as  it  appears  tip 
be:  for  whether  an  indictment  m  this  oouit,  er 
an  Indictment  in  another^  court  be  fiv  cue 
and  the  same  offence,  and  soabartothejviar 
diction,  we  are  nol-  so  much  as  admitted  inle 
tbequestioaofthat,asthisnleais.  Wherene 
aooMding  to  the  course  in  other  ]^leas,  we  pray 
you  WOU&  be  pleased  to  see  the  mcen¥tnisnoe 
if  we  diQuld  be  put  to  demur  to  it;  forthcAwa 
do  admit  by  this  demurrer,  that  this  Impeach* 
ment  is  tor  ane  and  the  sanae  thing ;  and 
humbly  conoetre,  myloi^d,  that  is  a  little 
gerons.  How  then  will  it  be  posrible  for  ^ 
ever  to  judge,  that  the  Impeachment  j^vHucb  ia 
fact  is  otberwriBe)  and  the  Indictipent  is  for  die 
same  thing,  unless  you  wifl  put  them  to  moviie 
the*common  methods,  how  it  was  in  tbailoBan 
of  Loor^  by  shewing  forth  the  record  ?  And 
what  can  we  do  otherwise  (it-being  wpommiAy 
against  the  common  form  of  pleas,  ana  maai<r 
fflitly  for  delav  only)  than  pray  tbejmlginent 
of  the  court,  wtodh  we  hope  will  be  to  rqect  thm 
plea? 

L.  C.  J.  Brother  Jefllbries,  you  need  net  be 
afraid,  that  you  diall  be  concluded  bv  tbia  de- 
murrca*,  that  there  is  such  an  ImpeacnnMnt  in 
the  Lords  House,  for  the  same  offence :  dieve 
win  be  no  colour  for  it.  Aod  bruthcr  May* 
nard,  formerly  I  confess,  when  they  pleaded 
pkas  Ore  tonus,  ted  took  their  exceptions  Ore 
tonus  too,  they  wocdd  demand  jugment  of  m 
plea  presently  ;  and  so  it  was  in  tM  bishop  ef 
Winehester's  Case,  3  £dw.  3.  where  Umte 
was  an  Indictment  against  the  bishop  here  in 
this  court,  for  going  away  from  the  pariiaaMBi 
at  Shrewsbury  wiUiout  the  leave  of  tne  Lorda : 
there  Shard  comes  in,  and  pleads  Ore  tonus  this 
matter,  and  says.  This  ia  a  thing  that  concema 
the  Lords  in  iWliaBaeut,  of  which  they  hove 
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^9gohamot  only,  and  m  pritys  the  judgment  of 
Hie  eomt  pFeseotly,  whether  thev  hmve  jum- 
diofioB  of  the  cause  or  no  ?  Andne  pleads  it  in 
ifcatemcnt.  lli^re  they  over-mfed  him  pre- 
Mdy  widHmtany  more  to  do,  beeause  their 
pfeamnga  were  not  as  now  they  are  ;  now  the^ 
ttt  grawn  into  a  formal  way,  all  entered  uoon 
Keord,  oral  least  written  in  paper :  and  wiiat 
Aould  he  tiie  reaaoD  #hy  you  should  not  do  ac- 
cording'to  the  common  course  of  the  court,  I 
fcareltto  you  to  consider  of  it. 

Serj.  Miiynard.  It  is  rery  true,  my  lord ; 
watStamy  lite  coarse  was  so,  my  lord,  and  the 
law  was*  so  too,  to  plead  Ore  tenus  ;  but  plead - 
iog  in  paper  is  Sesame  thin^ ;  and  thcicourseof 
die  court  hath  been,  when  thev  saw  it  in  paper 
to  be  a  friTolous  plea,  to  give  judgment  presently: 
asd  you  haTe  tiie  same  privilege  upon  this  ac- 
couBt,  as  they  had  when  pleas  were  by  word  of 
month.  If  there  be  a  demurrer,  it  may  haug 
loitter  than  is  convenient  this  cause  should  do. 

Ih  C.  J.  Do  not  speak  of  that,  brother  May- 
Bsrd;  as  to  dde^,  you  shall  take  as  short  a  day 
as  you  win. 

AH»  Oen.  I  ha?e  looked  upon  all  the  pre- 
cedsDlB,  and  could  never  meet  with  One  demur- 
rer where  the  plea  was  to  the  jurisdiction  r  but 
Inray  your  judgment  upon  the  first  matfer, 
wnether  whosoever  pleads  to  the  jurisdiction 
of^jht  not  have  the  record  '  in  poigne*  to  justify 
bis  plea  f  In  a  plea  in  bar  indeed  it  may  come 
in  by  Bfittimus,  but  in  a  plea  in  abatement,  the 
party  ought  always  to  be  Teady  with  those 
t  that  ape  to  out  the  cohrt  of  their  juris- 
;  and  besides,  the  court  is  to  maintain 
own  jurisdiction,  the  king's  counsel  have 
mchnig^to  do  to  assert  that,  but  thejr  ought  to 
cvvid  all  things  that  may  be  to  the  king's  pre- 
jiriiee,  and  therefore  it  ought  to  be  by  t&e  judg- 
ment of  the  court  in  this  case  set  aside.  Bat  I 
4o  HaA  you  will  never  find  a  demurrer  that  was 
ea  a  |4ea  to  the  jurisdiction. 

JL  C.  J.  Pray  consider  of  Ihat. 

Ail.  Gen.  But  if  it  appear  to  be  a  frivolous 
plei^m  the  form  or  in  the  matter,  you  will  not 
put  «sr  sure  t6  demur. 

L.  C.  J.  If  you  do  insist  upon  it,  that.j'ou 
wml  denuar,  nor  do  nothing,  we  will  give  juflg- 
neot ;  but  we  will  take  time  to  consider  it,  if 
yea  wont  demur,  nor  take  issue,  or  reply. 

Snr  T^.  WitfUns,  Win  your  lordship  please  to 
mare  -we  one  word  ?  As  it  hath  been  observed 
j,WjmiT  kmlship,  this  is  a  plea  to  the  jurisdiction 
ef  &e  eonrt ;  and  if  they  do  plead  a  plea  of  that 
■ataie,  the  court  ahrays  expects  the  plea  should 
he  siibstentially  good,  otherwise  it  is  not  to  be 
leeeived.  Now'^it  is  not  substantially  good  here, 
for  it  says,  that  Fitasharris  was  impeached  of 
Higfa-Tr^mm^  Now  such  an  Impeachment 
is  naiffiht,  for  nobody  can  be  impeached  for 
Hiffh-^Veason  generally.  It  oiisnt  to  come 
sad  set  forth  the  particular  acts  mat  make  up 
die  tieasoB ;  fbr  the  calling  of  a  thing  so,  does 
not  make  it  so :  therefore  they  that  would 
pfead  this  plea,  must  come  and  shew  that  there 
M  an  Impeachment  that  hath  such  matter  in  it 
m  dim  «i^fooiikt»tre»soii ;  so  that  tbeu  it  being 


a  naughty  plea  in  the  sob^tanoeof  it,  and  tha 
end  of  it  to  put  this  court  out  of  a  juriadietioil, 
we  hope  for  thiit  i-eason  yon  will  not  receive  it 
Mr.  SanHerg,     One  weid  fordier,  if  your 
lordsldp  please,  on  the  same  side,  for  the  king. 
As  for  this  plea  that  he  hath  pleuM  here^  if 
it  had  had  substantial  matter  in  law  whefeop^Mi 
to  ground  a  debate,  we  should  not  presa  your 
loraship  not  to  receive  it,  but  we  must  get  off 
it  as  well  as  we  could ;  but  when  it  is  mani* 
fostly  pleaded  merriy  fbr  delay,  aftd  it  so  an« 
pears  to  your  lordship  upon  the  reading  of  it, 
and  that  there  is  nothing  of  substance  in  it, 
then  we  hope  you  will  not  receive  it,  nor  put 
Mr.  Attorney  to  demur  to  it,  or  take  issue  upon 
it.    Now  for  the  plea  the  case  is  thus:  Heie 
is  an  indictment  fbr  treason  against  Mr.  Fiti* 
hanis,  for  conspiring  the  d^th  of  the  king, 
compassing  of  it,  and  dedarinff  such  Ids  i&>« 
tentmn  by  a  venomous  libel.    Now  he  oemn 
and  pleads  to  out  this  court  of  their  jurisdio- 
tion ;   and  what  does  he  plead  ?  He  says  ha 
was  formerly  impeached  of  High  Treason  ia 
the  Parliament,  tnat  is  all  he  says  cenoeminr, 
the  impeachment;   then  he  does  come  tm 
make  an  averment,  without  shewing  more,  that 
this  high  ti'eason,  and  that  for  which*  he  was 
impeached,  is  the  same ;  and  tekes  upon  htm* 
self  to  judge,  whether  the  court  will  or  not, 
and  wiU  not  submit  it  to  the  court,  whidi  cer- 
tainly is  not  the  right  way  of  pleading.   If  Ittr. 
Fitzharris  should  come  and  plead  outer  foitt 
ncquit,  that  he  had  been  trieu  at  another  time 
for  the  same  offence  and  acquitted,  he  should 
not  have  s^d  generally  he  had  been  formerly 
indicted  and  acquitted,  and  this  for  the  same 
thing;  but  he  must  have  shewed  the reoord, 
and  then  averred  upon  the  record  that  it  was 
for  one  and  the  same  crime.     For  suppose  in 
this  case,  which  would  have  appeared  perhaps 
to  be  so,  if  he  had  done  as  he  snould  have  done, 
sheMU  that  there  was  such  an  impeachment, 
whereby  he  was  impeached  of  high  treason, 
and  which  impeachment  did  charge  him  widi 
treason  for  levying  of  war  against  the  king, 
and  then  have  miSe  a  conclusion  as  he  does 
now,  with  an  averment,  tliat  the  impeachment 
and  the  indictment  was  for  one  and  the.  same 
offence:    under  favour,  notwithstanding   his 
averment,  the  court  would  have  judged  iherii 
not  to  be  the  same ;  for  if  so  be  the  reaiton  do 
not  appear  upon  the  record  to  be  the  same,  his 
averment  will  signify  nothing ;  why  then  his 
pleading  how  th£  insufficiently  fbr  want  of  ^e 
record,  will  be  better  for  him  than  if  he  had 
pleaded  it  sufficiently.    Why  then  if  he  had 
now  pleaded,  that  there  is  a  record  of  the  fbrmet 
impeachment,  and  set  forth  the  record,  and 
then  averred  this  was  for  the  same,  Mr.  Attorney 
might  take  issue  dther  there  was  no  such  re** 
oora,  or  said  it  Was  another  treason,  and  tra* 
versed  it  tliat  it  was  not  for  the  same ;  and  so 
there  would  either  have  been  one  trial  by  the 
record,  or  the  other  upon  the  fact  by  the  coun- 
try.   But  now  as  he  nath  made  it,  this  trial 
both  upon  the  record,  and  upon  the  htitf  is 
only  trudge  i^y  die  touotry,  not  by  the  reoord. 
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it  w  teuaaoMe  yo»  should  eoosider  of  it,  ud. 
when  you  are  agreed,  then  you  may  ask  our 
jttdffmeiit. 

L.  C,  J,  We  cannot  put  you  to  it  te^ve  a 
final  answer  to  bind.the  king :  therefore  let  k 
stand  as  it  is ;  we  will  consi&r  of  it 

Alt,  Gen.  Then^  my  lord,  I  will  demur  im- 
mediately. 

SoL  Gen.  And  we  pray  they  may  j<un  in  de» 
niHiTer  immediately. 

Serjeant  Jefferiet.  If  they  do  not  mean  it  for 
delay,  now  afr.  Attorney  hath  demurred,  I 
suppose  they  will  join  dmorrer  immediately. 

[Then  the  Clerk  of  the  crown  drew  up  a  ' 
general  Demurrer,  which  Mr.  Attorney  ngned| 
and  it  was  read  in  the  cQurt  by  me  clerk 
of  the  crown.] 

Ait.  Gen.  'We  pray  they  may  join  in 
demurrer. 

Mr.  Wiiliami.  My  lord,  we  that  are  assigned 
of  counsel  for  tbis  gentleman,  the  prisoner  at 
the  bar,  (that  your  lordship  may  be  satisfied^ - 
and  all  that  hear  us,  that  i^e  do  not  design  ok 
desire  to  delay  one  mipote  in  this  cause)  do 
declare,  that  we  will  join  in  demurrer  wiftk 
them  immediately. 

[Then  the  clerk  drew  up  the  Joinder  in  De- 
murrer, which  beinfi^  signed  by  the  four  gen- 
tlemen of  counsel  ^vith  Mr.  Fitzharris,  was  also 
read  in  court.] 

Att.  Gen.  My  lord,  I  pray  ^our  judgment ; 
here  is  an  indictment  for  framuig  a*  treasonable 
libel 

Mr.  Wiliiamt,  My  lord,  we  hope  we  shall 
not  be  put 

AlL  Gen.  Pray,  Sir,  hear  what  I  pray. 
My  lord,  I  desire  your  Judgment,  that  the 
plea  may  stand-  over-ruled  tot*  a  plain  fatal  error 
m  it.  'rhis  is  a  particular  indictment  for  the 
framing  a  most  pernicious  scandakras  libel 
against  the  kin^  and  the  govemmenty  for  trea- 
son in  that  particular  {  and  I  think  there  is  no 
person  does  doubt,  but  that  this  is  a  matter 
within  tlie  jurisdiction  of  this  court  to  try : 
There  is  no  difficulty  in  that.  What  do  they 
do  to  out  this,  jurisdiction  ?  They  come  and 

5 lead,  that  Fitzharris  was  impeached  i/«  a/As 
^roditUme;  thaCis  all  they' [dead  of  high* 
treason  in  general,  to  out  the  oourt  <^  a  juris* 
diction  of  a  particular  treason,  Ihr  franung  a 
malicious  traitorous  libel;  and  this  is  a  paitico- 
lar  treason  upon  tlie -statute  of  tibe  13th  of  this 
king.  Now  they  have  pleaded  no  particabr 
treason  upon  that  statute  they  were  impeached 
for,  nor  upon  the  statute  of  ^e  S5th  of  £dw.  3 , 
which  hath  a  general  cfauise  of  a  dedaratory 
power,  and  it  may  be  he  was  impeached  upon 
that,  and  we  shaU  not  intend  it  otnerwise,  tnat 
being  ttke  general  law,  the  otl^  but  a  particu- 
br  law  for  this  king's  life.  Now  in  all  pleas  to 
the  jurisdiction,  they  ought  to  be  the  strictest 
and  most  certain  of  any  pleas  whatsoever.  And 
as  I  offisred  before  to  you,  so  I  do  now  again, 
they  ou^t  to  be  ready  with  the  record  to  joa., 
ti^  their  plea :  b«t  this  in  9hort  I  inain  upqn^ 


For  if  Mr.  Attorney  iake  issue  that  thereas  no 
audi  record,  then  ul  the  record  is,  that  he  was 
impeached  ft^r  high  treason,  and  then  a  record 
of  impeachment  for  any  hig^  treason  would 
serve  the  torn  \  which  if  it  be  not  for  the  same, 
it  ought  not :  so  dien  the  issue  of  null  tUl  Ae- 
card  could  not  be  taken.  Why  dien  now,  my 
■  Lord,  as  to  the  fact:  If  M&.  Attorney  take 
issue,  that  it  was  not  the  same  ti'eason,  then 
the  record  must  be  tried;  that  is,  whether 
there  was  such  a  record  that  does  contain  an 
impeachment  for  the  same  treason  for  which 
'he  stands  indicted ;  tlus,  I  say,  must  be  tried 
by  the  oountir.  And  if  he  have  pleaded  it  so, 
that  matter  of  record  nfqn  issue  must  be  tried 
by  the  country,  for  triat  reason  his  plea  is 
naught ;  and  it  that  be  so,  then  the  court  may 
be  satisfied,  and  it  is  apparently  pleaded  only  for 
delay,  because  hc^  would  not  come  to  tlie  prin- 
cipal matter,  and  plead  Guilty  or  Not  Guilty, 
wnich  is  die  matter  of  fact  most  proper  for  the 
country.  I  rather  hope  he  is  not  guilty  than 
that  he  is :  but  if  he  be  guilty,  it  is  the  most 
horrid  venomous  treason  as  ever  was  spread 
abroad  in  any  age.  And  for  that  reason  your 
^lordship  will  not  give  countenance  to  any  delay. 
[And  therefore  we  pray  the  Plea  may  be  re- 
je<^ed,  and  he  may  answer  over. 

Att.  Gen. '  He  hath  not  pleaded  <  prout  patet 
>  per  Record.* 

X.  C  J.  Yes,  it  is  *  prout  patet  in  Rotulis 
^  Ptfrliamenti.'  He  does  say  that  he  was  im- 
peached of  high  treason  by  the  Commons  be- 
fore the  Lords,  as  appears  by  the  records  there- 
of among  the  records  of  parliament. 

Att.  U en.  I  did  not  truly  remember  that; 
but  I  beg  your  pardon  if  it  lie  so,  for  I  had  not 
a  view  of  the  plea  till  now ;  but  I  am  ready 
thus  far  to  satisfy  die  court,  it  is  a  pure  false 
and  frivolous  plea.  And  then  with  submission 
1  offer  it  to  j'our  consideration,  whether  you 
will  give  any  time,  or  presently  reject  it. 

L.  C*  J.  We  win  gfive  them  no  time,  that 
is  sitfe.  But  the  question  is.  Whether  time 
should  not  be  taken,  not  in  favour  of  the  pri- 
soner, but  of  the  king  and  of  the  court  ? 

Att.  Gen,  I  am  ready  to  make  out,  if  it 
were  necessaiy,  that  there  is  notbinff  of  aJl  this 
true ;  it  is  all  fiction  that  is  pleaded,  and  no- 
duing  in  the  record  to  warrant  it :  I  have  a 
copy  of  the  whole  journal,  and  of  the  transac- 
tions in  the  House  of  Lords,  the  book  is  dose 
by  and  ready  to  be  shewn ;  but  when  it  is  a 
'frivolous  plea,  I  hope  there  will  be  no  need  of 
that  trouble. 

X.  C.  /.  But,  Mr.  Attorney,  whether  we 
can  take  notice  of  the  Journal-book  now,  you 
had  best  consider,  as  this  case  stands. 

Att. Gen,  They  ouffht  to  have  it  here  ready, 
.they  ought  to  have  it  nere  in  poigne. 
*  Justice  Janet,  There*  have  beeh  very  ihany 
good  aivuments  ureed  by  you,  upon  which 
perhaps  Uie  plea  will  be  judged  insufifcient ;  but 
die  question  is,  Whether  you  are  now  in  any 
such  form  as  we  can  pass  judgment  upon  this 
_  plea  or  no  ?  Therefore  it  huD^  offered  to  you 
'  to  consider  of  it,  what  yoo  "mU  d^tn  it ;  sure 
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tktttooutacoartorite  jorbdiottoH  §»  a  paiti- 
oriwrlwiMDu,  it  is  not  a  good  plea,  by  wymg 
he  was  impeadied  or  indicted  generally  of 
Mi-lreasoD,  and  no  avennent  can  poMibly 
M^  it.  For  it  appears  hy  the  impeachment  it 
is  not  ibr  the  same,  and  it  is  rather  to  be  in- 
taded  t&at  it  was  not ;  bat  the  impeachment 
king  general,  that  they  went  upon  a  deciara- 
tMyjpower,  in  die  statute  of  the  95th  of  Edw. 
S.  wkich  veserres  to  them  the  power  of  declar- 
lig  tffciaaon  at  bige,^  and  not  upon  that  which 
Bay  he  tned^here  in  an  inferior  court  upon  a 
pirtimhtt.  statute :  I  say,  my  knrd,  they  ou^^t 
to  hare  pleaded  it  certainly,  which  they  hsTing 
not  done,  it  is  fatal ;  and  I  pray  your  judgment 
apon  it :  and  I  hope  they  are  ready  to  make 
good  their  plea. 

Sol.  Gen,  My  lord,  that  which  we  do  say  to 
it,  is.  That  this  nlea  is  ndther  good  in  matter 
nor  ftrm  ;  and  it  it  had  been  pl^ed  never  so 
tmaDaJfyf  perhaps  we  would  have  demuned  to 
it:  Iwt  as  now  it  is  pleaded,  itis  not  formal, 
ad  thensfoce  we  pray  it  may  be  over-rul^. 
The  eaEoeption,  we  take  it  in  point  of  form,  we 
tkinlLis  nttal ;  for  there  is  no  man  that  pleads 
■i  indictment  or  an  impeachment  in  another 
court,  but  innst  set  forth  the  indictment  in 
the  plea,  which  is  not  done  in  this  case,  and  we 
isfce  that  to  befatai  to  it.  For  a  man  that  will 
plead  muter f(Htz  acquit,  must  set  forth  the  in- 
ketment,  and  all  the  proceedings  of  the  court 
uNMi  tint  indictment;  this  is  the  constant 
piwiting  in  aO  cases,  and  particalarly  in  Vaux's 
OMe,  the  fourth  report.  Whoever  will  plead 
safer  JbUz  acquit,  must  set  forth  the  r^Dord, 
before  it  will  require-  an  answer  to  be  given 
Is  it. 

L.C.J.  What  do  vou  say  to  it,  gentlemen, 
for  the  maintaining  or  yofur  plea. 

Bfr.  WiUmmi.  Tkna  is  that  we.  say,  my 
Ivd :  We  h<»pe  your  lordship,  and :  the  court, 
in  this  case^y  will  not  tie  us  up  presently  to  come 
sad  'ai]gtte  this  matter.  One  thing  I  would 
■HBBlkRiy  because  it  hath  been  said  were  never 
was  sucfa  a  precedent ;  I  think,  to  this  nurpooe, 
Ibe  pUHxdent  of  Elliot's  case  is  very  fuU  m  it 
Mr.  Attorney  is  pleased  to  say,  he  never  found 
thst  any  plear  to  tne  jurisdiction  did  ever  require 
a  denmrrer,  but  was  over-roled  or  allowed  by 
the  eomt  presently ;  butthat  case  is  plain  to 
the  eoutrary  upon  that  very  matter.  It  was  an 
iadiotmeot  brought  against  Elliot,  for  some 
Miikm<Bnorn  committed  hy  him  in  the  House 
ef  Commfliis ;  this  being  pleaded  to  the  juris- 
iljuiisn  of  the  court,  the  Attorney-General  at 
thai  tioie  said  it  was  not  to  be  received ;  that 
was  the  matter  he  insisted  on  then,  that  it 
should  be  vejeded :  but  the  court  did  then,  as 
yen  do  BOW,  over-rule  the  attorney  in  it,  and 
pat  him  to  demur. 

L.  C  /.  Weliave  done  the  same  for  you. 

Mr*  WUUami.  Then,  my  lord,  hm  is  a 
Meedent  that  Mr.  Attorney  hath  not  seen : 
now  for  tisMu  the  court  io  that  case  did  not 
tie  counsel  vp  to  argue  the  plea  preseptiy, 
bstgarethemtimetiB  the  next  term..  We  ask 
M  io  hard  a  thii^  of  the  court,  u.to  long  a 
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time  in  this  case,  only^here  is  a  man>  life  in' 
question  ;  it  is  indeed  for  tn»son,.  and  so  it  is 
of  consequence  to  the   king;    and  there  is 
also  the  privilege  of  parliament  consequently - 
coBcemea  in  it.    What  time  your  lordship  and 
the  court  shall  thbk  reasonable  for  us  to  be 
ready  in,  we  leave  it  to  your  Isrdship ;   we  de- 
sign not  to  delay  at  all,  only  we  desire  a  rea- 
sonable time.    Your  lordship  did  in  the  case 
of  Plnnket  give  him  time    for  his  trial  till ' 
next  term,  which  is  as  high  a  treason  as  this, 
I  am  sure. 

L,  C.  J.  You  would  have  people  think  you 
have  strange  measure  in  this  case,  that  you 
have  not  the  same  time  given  to  you  that  was 
given  to  Piunket :  Pray  consider,  you  olject 
these  things  as  though  the  court  were  hard ' 
upon  you,^  to  tie  vou  up  in  point  of  time.  Is 
your  case  like  Plunket's  ?  Pray  give  us  leave 
to  dear  our  accounts  as  we  go  afong :  He  is 
brought  from  Irelimd  hither,  is  indieted  for 
what  he  did  in  another  kingdom,  and  it  is  by  * 
law  be  is  so  indicted  indeed  ;-  for  he  being  kept 
close  prisoner,  and  not  knoHfing'  what  time  he 
should  be  brought  to  a  trial,  he  desires  time  to 
send  for  his  witnesses,  .whf  are  to  be  brought 
over  to  clear  him  of  tne  treason.  Could  we  in 
justice  deny  it  him,  or  could  there  be  sh<Nrter 
time  than  next  t^rm,  g[iven  bun,  when  his  wit- 
nesses are  in  another  kingdom,  and  it  wotdd  be 
a  fortnight  or  three  wedcs  before  possibly  he 
could  have  his  witnesses  here  ?  This  I  montioi^, 
because  you  will  needs  make  use  of  such  •• 
case,  thiU  is  no  more  like  yours  than  any  thinff 
that  is  the  fiirthestdifforeSit  fmm  it;  vetyoS 
will  have  the  case  to  measure  wiu  your 
esse. 

Mr.  WiUiaru.  My  lord,  I  know  it  is  in  the 
discretion  of  the  court  V  and  as  your  lordships 
did  what  was  just  for  I^onket,  so  vou  will  to 
this  person :  I  know  you  will  do'  what  is  light 
to  every  body.  We  are  counsel  assigned  iry 
your  lordship,  and  we  doubt  not  but  your  fonf- 
ship  will  be  just  to  us,  and  give  us  a  reason- 
able time  to  argue  it. 

L,  C.  J.  hofAi  you  by  the  way,  Mr.  Wil-» 
hams,  I  most  tell  you,  when  we  assi^^aed  coun- 
sel to  Mr.  Fitzharris,  we  expected  that  coun- 
sel should  consider  the  plea,  so  as  to  be  able  la 
maintain  it,  when  they  come  to  plead  it  here  ; 
for  that  reason  we  crave  him  time  to  plead  it,  so 
as  he  would  staml  by  it :  What  aieeded  we  else 
to  have  assigTied  him  so  much  cpulisd  in  snch 
a  case  as  this  is,  but  that  he  should  be  ready  ? 
And  why  you  should  now  h(^  thai  we  will 
give  you  a'longer  time  for  aitftunent  in  such  a 
case,  I  see  not.  Consider,  miietfatr  in  discre- 
tion you  think  longer  time  ought  to  be  espected 
upon  such  a  plea  as  this  is  ? 

Sir  F,  Win,  My  lord,  we  will  not  take  upon 
us  to  prescribe,  nor  to  Mention  any  time  in  par- 
ticplar,  we  leave  that  to  the  diwretion  and  judg- 
ment of  the  court ;  but  this,  I  think,  we  may 
pray,  according  to  the  du^  we  owe  to  oer 
dient,  upon  your  lordship's  assigning  as  of 
counsel.  We  could  not  foresee  tiO  to-day; 
what  the  kill's  oounael  would  do;  whathor 
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Mr.  AMrney  vrouM  take  issue  upoo  w  if  nuU 
tUl  Record,  or  upon  aoy  of  our  avrnments.  We 
omiM  not  foresee  whether  he  would  demur  to 
tn,  ,or  not.      I  know  your  lordship  wt&  be  as 
^Tourabie  to  U9  as  you  can ;   hot  )iavkig^  thoae 
|ia(»ers,  or  sii^lit  of  those  records  that  were  ne- 
oessary,  and  wotili  hare  expedited  this  matter, 
our  time  was  all  spent  in  fonimig  of  the  plea, 
and  we  could  not  prepare  particular  matter  in 
lAw  tb  defend  it.      We  are  as  ready  as  can  be 
expected^  and  wia  haFe  beenasiiidustnousto 
prevent  any  delay,  as  any  persons  could  be  in 
our  condtt&n  ;  therefore,  it  mar  be,  w6  have 
bad  a  gpeneral  consideration  «l  the  plea:  but 
now  we  see  where  l^e  doubts  do^e  upon  it ;  it 
is  a  matter  <if  law  pleaded  to  Ihe  jurisdiijtiflii  4if 
the  etmrt.     i  do  not  indeed  loreto  «ite  prece- 
dents upon  wlmt  is  pbin  ;   but  withal,  I  do  not 
l«fe  to  say  tilings  upon  u  sudden  are  pbin  <  with- 
out  cMnsidenttion :  but  thjs  I  will- say,  as  it  is 
now  optm-  tins  demurrer  jmned,  it  k  a  case  well 
vmttk  our  taking  care  of,  and  ytittrs  too ;  1 
must  say  it  with  your  lordship's  leare.    Tfaere- 
foHe,  if  m^tfae«ase  of  my  loruHoUia,  which  w«s 
butt  upon  an  infocniLation,  and  liiat  imt  for  a  mis- 
dameanor,  and  thoucfa  it  was  a  plaa  diractiY  to 
the  jorisdiotion  of  the  oo«rt,  aad  certainly  tney 
came^epared  ;  'far:they  were  all  at  liberfy,  and 
had  leaort  to  ail  papers  and  books  hems  the 
plea  pleaded,  whieh  we  could  not  kwre ;  lyet  the 
ooiirt  Was  pleased  Co  asngn  them  lime,  and  giro 
them  'alarge  time,  I  hope  we  shall  have  some 
seasanable  time.     I  do  not  Speak  it,  tfast  we 
ahmdd  jfaaveso  long  time ;   but  I  humbly  be- 
aaeeh  your  lorMip,  that  we  ma^  do  our  duty 
Id  the  oount,  and  to  our  dieat,  that  we  noay  hare 
a  little  time.    It  is  true,  it  is  a  gpreat  and  a  hor- 
lidtreason ;  but  it  is  as  true,  here  is  the  Hfe  of 
a  man  conoemed  in  it :  we  aflfect  not  dday  at 
aU,  bat  hope  you  wfll'not  deity  us  what  time  is 

X.  C  J.  'Look  Tou,  I  win  tell  you ;  you 
nii^t,  if  you  had  pleased,  have  entitled  your- 
selves better. to  have  had  time  to  spedc  to  the 
plea,  if  you  had  pleaded  over  to  the  treason ; 
then  we* could  have  given  vou  time  to  have 
Bpfdcento  it,  and  mA  delayea  flie'king  at  all : 
but  you  have  thouglit  fit  not  to  plead  over.  I 
muBt  confess,  I  <fid  e^qiect  you  vrould  have 
pleaded  ov«r,  as  you  mi^ht  nave  done,  and  I 
thought  you  *would  ;  therefore  having  not 
done  >it,  it  is  in  our  consideration,  whether  we 
will  give  you  time,  and  what  time  we  wiU  give 
you. 

Mr.  Walhp.  It  is  under  your  lordship's  fa- 
vour, aecording*  to  the  usual  course  of  modern 
practice.  I  hove  been  an  unprofitable  attend- 
ant here  near  forty  years,  and,  for  my  part,  I 
did  never  yet  see  so  swift  a  proceeding  as  this 
is  now ;  it  is  as  swift  as  lightning.  It  is  a  very 
extraordinary  thitag ;  we  might  well  conceive, 
that  nothing  more  should  be  expected  from  us 
than  what  is  usual,  and  that  we  should  not  be 
nut  out  of  the  ordinary  proceedings.  Anciently 
indeed,  as  your  lordsnip  did  observe  the. odier 
day,  they  pleaded  ore  tenus,  and  tiien  the  pro- 
ceedings wer«  very  finck :  now  indeed  it  is 


oCbenrise;  modem,  and  trhafwe  nay  eal  an* 
oient  practice  too,  hath  made  an  alteration  from, 
that  method  t  and  we  humbly  pray  wv  m^ 
not  proceed,  but  aocordii«  to  the  rate  of  mo* 
dem  practice.  My  lon^  whenas  they  ars 
pleased  to  call  it  a  frivoloas  plea,  I  behere  it  ^ 
a  plea  of  the  greatest  import  that  ever  tiwaa 
gentksmen  came  iiere  about,  whatsoever  thef 
are  pleased  to  say.  But  your  lordship  knows 
the  lifo  of  a  man  as  the  greatest  finrourite  m 
kw ;  -and  that  to  be  a  most  ancient  and  wise 
rule,  ^  De  snorte  hominis  nulla  est  ounctatia 
'  longa.'  And  Aiioe  we  could  not  reaaonab^ 
expect-to  be  thought  to  come  pronded  in  tlua 
case,  we  humbly  pmy,  that  your  bndship  will 
aUot  us  such  ti  reasonaUe  time  as  yotor  lordship 
shall  think  fit. 

L.  C.  J.    Come,  let  -me  propose  this  to  fon, 
Will  you  plead  ever? 

Mr.  PdUrfen,  My  lord,  I  iraU  gcre  yau  tm 
Mswer  to  tot.  We  cannot  do  it.  When  w 
were  together,  we  did  consider,  whellMr  if  we 
should  plnd  over,  it  woukl  not  deslmy  the  plea, 
and  we  were  of  opinion  that  it  would  destroy 
the  plea :  we  cannot  plead  over,  but  jm  give  up 
the  jurisdiction.  It  is  as  iadifiereiit  and  light 
to  tM,  as  any  body,  to  be  -forced  to  argoe  it 
now ;  but  as  to  the  mnftir  of  it,  I  bdieve  no** 
body  can  aay  thev  ever  saw  many  instances  of 
the  l&e  nature :  Therefore,  paay,  my  loid,  let 
us  not  go  on  so  hastily  with  it,  for  we  could  ndt 
foresee,  what  since  we  know,  bow  it  would  ba 
with  us.  I  did  notihink  they  would  have  de- 
murred ;  bat  now  it  iscome  to  that,  we  nnist 
'  make  the  best  -of  it.    We  have  pleaded  -thia 

{ilea;  if  fm  will  not  be  pleaMd  to  'give  ua 
eave  and  time  to  be  prepared  to  argue  it,  yoai 
must  take  it  as  we  are  aHe,  since  #e  cannot 
have  time  to  make  ouraelves  aUe.- 

L..C.  J.  Certainly,  Mr.  Pottexfhn,  in  faro- 
rem  vita,  it  would  not  hurt  the  plea  to  plead 
over. 

Att.  Gen,    My  ford,  if  your  loidship  pieaaaa 
to  fovour  me  a  word  in  this  case ;  I  hear  aevcC 
ral  things  urged,  particularly  instancing  in  in»- 
dem  practice.      If  that  gentleman  will  ab^ 
that  in-any  case  the  king  and  the  oomi  were  ib 
iudulgent  to  give  four  days  to  plead  to'the  juria- 
diction  of  the  court,  then  be  will  shew  me 
something  of  modem  practice,  -which  I  kacftt^ 
not ;  but  if&at  gentleman  will  remember  mo- 
dern  practice  in  a  great  nobleman's  case,  'ftfr 
whom  he»was  of  couiw^,  it  was  told'hifn-,  if  1m» 
would  debate  the  point  of  law,  he  must  do  it 
presently:  they  never  would  give  himtime^to 
prepare  for  his  argument,  tlwre  was  no  aiii^ 
modem  pra<;tioe  then.      I  would  desire  him  Mi 
give  me  one  instance,  that  when-gendemen  are 
assi^ed  of  counsel  to- plead  a  matter  to  the  ja-> 
risdiction,  and  deal  so  with  the  Idng^s  ooobs^ 
as  th^  Inive  dealt  widi  us,  not  to  let  us  see  tb^ 
plea  till  now ;  tlxe  modem  praetiee  hath  boCta  ta 

S've  them  any  time.  For  ^em  to  say,  fhitt 
ey  could  not  foresee  what  we  vronld  oe  at  ^ 
could  they  not  foresee  the  points  of  'law  ? 
Couldthey  not  foresee  a  plain  case  f  but  they 
do  fiottafcaoff  the  great  matter, tbat lie  tteft 
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Mk  tketd  to  tlie^imdietmi»  ou^t  to  luTethe 
Roord  ready  in  his  hand ;  but,  my  lord,  we  tojf 
far  tbumb  upon  that  wbiok  is  our  «9ioeption ; 
^y  teve  jAeaded  no  iwpetit^iiMnl  ol'  aoy 
cniiitft  tbat  caa  appear  to  be  the  Myne  with  that 
for  which  they  are  indicted,  that  is  the  point. 
U  there  aodi  difficulty  ?  Did  not  these  leained 
fentlemeo  think  f  Could  they  not  foresee  that 
weshooUl  look  into  their  {ilea,  that  it  should  be 
iegal?  tbcv^9reI.did»anddopray  your  judff- 

'    hSe 


If  they  had  pleaded,  and  set  forth 
leoord  truly,  as  it  is,  and  as  it  oueht  tp  be  set 
forth,  in  case  they  would  have  any  oenefit  by  it, 
we  would  have  given  them  anodier  answer;  but 
if  it  be  done  Mimsely,  as  it  is  done  with  arti- 
fioe^  I  am  hold  to  say,  for  these  gentlemen 
fcnffw  how  to  plead  a  record  as  it  ought  to  be, 
and  how  this  ought  to  be  pleaded  to,  to  outthe 
court  of  a  jurisdiction  of  a  particular  crime. 
Iliey  say,  the  life  of  a  man  w  concerned,  and 
as  is  the  peace  of  the  Idn^om  concerned  too, 
k  the  tile  of  as  great  a  traitor  as  ever  was  tried 
in  Westminster'halL  For  if  his  treason  had 
Iskai  etkctf  certainly  the  kingdom  had  been 
Toy  near  eoDbniiled  m  civil  wars  by  this  time  ^ 
tfasw/uro  the  whole  peace  of  the  kingdom  de- 
pends upon  hk  Kfe,  and  it  depends  upon  the 
clearing  of  the  whole  matter.  And  I  chaUenge 
diem  again,  if  they  can  shew  me  any  instance 
«f  the  like  nature.  That  of  Eliot's  case  that 
mentioned,  it  was  an  information;  and  to 
Dipoo  informations  there  have  been  de- 
but to  indictments,  found  bv  twelve 
i  do  not  meet  with  any  demurrer 
any  .vhene  to  a  ploa  to  the  jurisdiction. 
But  I  pruy  your  judgment,  that  he  may  plead 
m  chief;  for  it  is  but  a  ruptmdes  ouster^  and 
W  thaae  gentkmcn  desire  to  take  time,  I 
hope  yen  will  not  delay  the  king  by  giving 
coantenanoe  to  such  a  pwin  impeifoct  plea ;  for 
l^fb  matters  they  talk  of,  that  will  be  the 
they  can  never  oome  in  ^pMStian 
pica. 
SoUciior  GcmermL  My  loed^  I  have  but  one 
dboft  weed  to  that  which  is  now  in  qnestionl 
Onv  ezD^tims  to  the  plea  we  edered  and  open- 
ed befoee;  the  question  is Jiow,  whether  they 
shaBbevetimetoaigue  this  plea  P  And  the  ar- 
gwaMls  ttmsw  use  for  longer  time^is,  the  lifo  of 
a  man,  and  they  could  not  be  prepamd  on  a 
aUfli,  because  they  kne^  not  vihat  we  would 
da.  For  the  faas^prsoeediags  that  have  been 
inlfaio  oane,  whicA  they  olamoiir  of,  I  think 
th«r  have  little  reason  to  epeak  so,  since  that 
hmt  hden  dane  in  tins  ease  that  never  was  done 
ka^otber.  .  He  hath  bad  three  days  timeto 
mmikat^  wbeflier  he  wail  plead  to  the  jmisdic- 
Ikaof  tfaeoouft,  wfaich  nevcrwas  dooetb  aa^, 
and  aogreata  fovonr,  that  he  k  scarce eatitkd  to 
a^TMimrfiiteor.  JXks  any  man  believe  Aat 
tbqrare  not  prepared?  DenotipentlsnM^when 
imj  nnaii'w  of  a  plea,  oonsidar  upon  vrhat 
gmuMk  thegr  pkadf  And  does  notthat  let 
Miiato tkevrfaok  mattee,  where  tins  weak 
lertiar  Ike  pkeeie,4ndwfaat  maf  beotyaeted 
^paast  kf ^  1  emtfflie 
tftbiitcenmdgratiop,  thatnonaii 


they  would  put  in  thk  or  any  plea,  widiout  hav** 
ing  considoed  beforehand  wnat  to  do.    Au4 
then^  when  they  have  jput  in  a  plea  upon  gTeat 
consideration,  no  man  IS  to  think  that  they  are 
unready  to  maintain  it.    Our  exoeption  is  short*, 
and  they  do  but  talk  in  general  terms  that  they 
are  unprepared ;  and  they  have  no  reason  to 
expect  this  kindness  from  the  court,  especially 
since  they  used  Mr.  Attorney  at  this  rate; 
They  gave  him  not  the  plea,  but  only  a  note  to 
tell  him  they  would  do  that  which  they  said 
four  days  before,  and  no  more.    If  they  had 
done  regularly,  they  should  have  brought  Mr. 
Attomev  the  plea,  and  left  a  copy  with  him,  am) 
desirsd  him  to  consider  of  it     lint  we  do  not 
pretend  we  are  surprised  for  all  thk  usage,  wo 
see  the  plea  here,  and  we  see  the  faults  of  it| 
and  we  nave  demurred  to  it,  and  tell  them  ouf 
ezceptioia ;  sure  they  are  better  prepared  than 
it  is  possible  for  the  king  to  be,  yet  we  are  ready ; 
and  we  hope  you  wiU  grant  them  no  longer  time. 
Serj.  Jfjferiei.  Wifl  your  lordship  be  pleased 
to  spare  me  one  word :  1  wonder  at  what  Mr* 
Wallop  seems  now  to  urge  concerning  the  lifo 
of  a  man  that  k  concent  in  thk  case  ;  it  k 
true,,  the  hie  of  a  man  is  concerned,  whidi  k  i| 
dear  thing  to  the  kw  ;  but  certainly  the  life  of 
the  government  k  more  dear  to  the  govemmenty 
and  all  courts  of  justice,  than  the  life  of  any 
(me  single  person :  And  I  am  sure  tins  one  per- 
son ham  doiie  at  much  as  in  him  lies  to  strike 
at  the  tife  of  the  government,  in  case,  thk  bo 
true  that  is  laid  to  hk  charge.    Now  to  makf 
thk  case  like  to  Plunket's  the  other  day.  Is 
strange  :  I  thnik  your  lordship  bath  fiiven  an 
account  of  tiiat:  For  hath  he  pleaded  to  the 
foct,  not  guihy, as  Pf unket  dkif  We  that*  aro 
of  tibe  king's  counsel  would  in  common  charity 
bone,  that  he  k  not  guilty ;  but  I  am  sure»' 
if  he  be  guilty,  no  Englishman  can  think  that' 
he  deserves  to  live:  Why  then  should  we  be  so 
fond  of  a  man's  life,  that  hath  been  guilty  of 
suchafoctasthk?  For  example  sakej  wn^ 
a  that  be  the  thing  in  question,  we  ought  to  have 
speedy  justice  executed  upon  a  man  that  de* 
serves  no  mercy.    Your  lordship  was  pleased  to 
take  nOtioe  of  another  circumstance  in  the  case 
of  Plunket;  He  was  indicted,  he  was  arraigned 
and  was  to  have  had  hk  trial  in  Irelaod,  and 
was  to  foteh  hk  witnesses  &om  thenee ;  aft 
these  thingrs  were  in  that  case.   He  desired  time 
to  oonsider  what  he  should  plead ;  but  your 
Isrdship,  folding  an  indictment  found  agaioA 
him,  according  to  the  rules  of  justice,  over* 
nded  that  matter  he  sugg<ttlBd«  and  made  him 
plead  not  guilty,  before  ever  you  admitted  him 
todebatoataywgoftbitfoct.   And  thenitap- 
pearingto  your  loraship  to  be  in  anotherkingdoni^ 
and  thatit  wasimposaiUeinHgard  ofthehioarda 
of  the  winds  and  seas,  to  get  over  hk  witoesaoo 
in  a  littk  time,  your  lorddiip  fwe  him.  time  $ 
but  yott  gave  him  as  strait  a  tune  as  could  bo 
oonsistent  with  die  rufes  of  jurtioe  and  as  hk 
case  would  bear.    Now,  my  krd,  thk  being  «& 
froediBacaae  of  that  eixpeetation  whkh  the 
GasehflfoiieTmiaienis  to  ^ave,  jve  derire  the 
dispatch  ot  it  as  mueh  as  we  oaa.   In 
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^he  mui  be  iimooent,  CSod  forbid  bqt  he  shoB|d 
be  aoauitted  ;  but  if  he  be  gfuiky,  God  forbid  he 
iboidq^live  a  ndiifite. 

L.  C.  J,  Sordy  you  don't  takeUie  case,  gen- 
tkmen,  to  be  a  case  of  so  much  difficulty,  as  to 
deserve  longpcon9icl.eration ;  we  did  expect  truly 
that  you  would  hare  been  ready  to  have  main- 
tained your  plea. 

^  Mr.  Wilhomt,  My  lord,  we  do  not  de«re  any 
Iffur  time ;  he  pleased  to  give  us  a  day,  or  two^ 
Or  ttiree,  as  yon  please. 

L.  C  J.  It  is  said,  it  is  in  a  case  wherein  tlie 
'  life  of  a  man  is  concerned  t  it  is  true,  here  is 
the  life  of  a  man,  of  whom,  till  he  be  found 
fFQilty,  we  ought  to  have  consideration,  as  we 
would  of  any  other  whatsoever :  For  we  have 
la  reason  to  conclude  him  guilty  till  we  hear 
him,  and  we  are  to  be  inditt'erent  till  we  hear 
tiie  evidence;  therefore  notwithstanding  the 
Indictment,  we  ought  to  weigh  his  lifo  as  w^ 
would  another  mau's,  till  he  be  found  guilty. 
We  in  onrsdves  do  not  see  there  is  any  so  great 
matter  of  necessity  for  rime  to  consider  or  this 
oases  yet  I  must  tell  you,  since  thej  pray  it, 
Mr.  Attorney,  we  are  inclinable  to  give  them  a 
4ay  or  two's  time  to  consider  of  it,  and  see  what 
they  can  say  Ui  maintain  this  plea.  But  then 
gentlemen,  if  we  do  so,  you  must  take  nolice 
we  will  call  you  to  plead  presently  after  our 
judgment  upon  the  plea. 

Mr.  WilUcmg,  My  lord,  we  hare  nothing  to 
do  with  4he  fact  of  tiiis  case;  we  are  only  to 
speak  to  the  plea. 

Serj.  Maynard,  Pray  how  then  is  your  life 
in  oaestion  upon  the  decision  of  this  pW  ? 

•  X>.  C  Jl  Brother,  they  do  not  spedc  as  to 
this  plea,  that  it  hazards  his  Hfe,  but  the  tub' 
j^eta  maUriay  upon  the  decisioD  of  it,  supposing 
judgment  be  against  the  plea.  Therefore,  Mr. 
Atlome3r,  we  do  think  fit  to  give  him  till  Fri- 
day morning,  and  that  he  shall  be  brought 
faitlier  then  agam  bv  the  lieutenant  of  the 
Tower  ;  then  we  will  hear  these  gentlemen  : 
«nd  if  they  do  not  shew  us  any  considerable 
matter  to  maintain  the  plea,  they  must  expect 
judgment  presently. 

AU,  Oen,  That  certamly  will  be  too  long  a 
lime ;  pray,  my  lord,  they  ough|  to  have  men 
ready  now  :•  if  they  will  be  pleased  to  be  ready 
tomorrow  morning,  I  pray  it  may  go  off  to  no 
farther  time. 

'    Justice  JoiKt.  There  is  a  neoes8ity«  my  lord, 
I  think  that  it  should  be  so ;  for  there  is  a  long 
trial  at  the  bar  here  on  Friday, 
i   Mr.  Williamt*  Thai  is  a  very  short  time, 
indeed. 

•  Justice  J<mef.  You  must  be  ready  to-morrow 
morning. 

•  Mr.  WiUiamt.  Unless,  my  lord,  you  will 
five  us  a  little  more  time,  you  had  as  good 
give  us  no  time. 

X.  C.  J.  It  seems  the  business  of  the  Court 
is  such,  on  Friday  morning  you  cannot  be 
beard. 

Justice  Jbnef.  Either  it  must  be  to-morrow 
isioming  o/r  Saturday,  and  that  is  £z<diequer< 
CfhaiBber  day«  


S&l,  Gen,  My  lord,  I  bdiere  t&ey  are  net  in 
haste. 

JL.  C.  J«  Mr.  Attorney,  We  would  give  ttiena 
a  reasonable  time  ;  but  yet  we  would  do  no- 
thing that  m^rlitiiitJce  unnecessary  delaya  in 
this  case. 

•  Jit.  Gen.  I  pray,  my  lord,  let  it  be  no  hmger 
than  till  to-morrow,  and  that  is  more  than  ever 
was  ^veu  in  such  a  case.  I  know  it  was  de- 
nied ra-  my  lord  Stafford's  case  ;  they  would 
not  give  the  counsel  any  time,  but  would  mak« 
them  argue  presently. 

L.  C.  J.  As  to  that,  Mr.  Attorney,  every 
case  stands  upon  its  own  bottom. 

Serj.  Jffferies.  My  lord,  we  have  your  di- 
rection for  to-morrow  moniing. 

Sir  Fr.  Win.  No,  no,  my  lord,  we  hope 
not  so. 

L.  C.  J.  Look  you,  gentlemen,  to-  accom- 
modate you,  the  Uouit  does  think  fit  thus  to 
do :  we  will-  be  here  on  Haturday  by  seven 
o'clock  in  the  morning.  On  Friday  we  can  do 
nothing,  for  there  is  a  long  trial  at  bar  that  will 
take  up  our  time  ;  but  on  SatnrJay  we  will  be 
here  by  eight  o'clock  sitting,  and  expect  you  to 
be  here  by  that  time  :  and  we  cannot  afford 
you  then  lon^  time  to  argue  in,  because  it  is  aa 
Exchequer-Chamber  day. 

Alt.  Gen,  If  judgment  be  against  die  plea, 
they  must  plead  presently  then,  that  we  may 
not  lose  the  term  for  a  trial. 
.  L.  C.  J.  You  must  take  notice  of  that,  by 
the  rules  of  the  Court  they  must  do  it,  Mr. 
Attorney.  If  our  judgment  be  against  them, 
the  course  of  the  court  is  so,  we  cannot  rule  it 
one  way  or  odier. 

Serj.  Jtfieriei,  But  then  they  ought  not  tft 
pretend  they  have  no  notice,  their  witnesses 
fure  out  of  the  way,  and  so  hinder  the  AiaL 
.  Justice  Jones.  "No,  No. 

Ftfxharrii.  My  lord,  I  deme  I  may  lianr« 
these  lorus  come  to  me;  my  lord  of  Eaaex, 
my  lord  Salisbuir,  my  lord  mayor,  your  lord- 
ship, and  sir  Robert  Clayton,  to  perfect  my 
discovery.  1  have,  something  to  discover  to 
your  lordship  and  them. 

X.  C.  J.  Your  discovery  of  what,  do  yoa 
mean? 

FUmH.  Of  the  Plot,  and  of  the  murder  of  sir 
Edmundbury  Godfrey.  ■ 

X.  C  J.  We  did  examine  you  about  the 
murder  of  ar  Edmundbury  GoArey. 

FUzk.  Your  lordship  went  away  in  haste, 
before  I  had  told  all  I  could  say. 

L.  C.  J.  We  asked  you  ten  times,  whether 
you  had  anv  more  to  say,  and  you  said,  No. 

•  Fitxh,  My  lord,  I  was  in  confusion  and  oon* 
slemation  ;  I  scarce  knew  what  your  lordaftdp 
said  to  me. 

L.  C.  J.  We  were  not  in  haste  ;  we  asked 
you  oflen  that  question. 

FitMk.  It  was  haste  to  me,  because  I  was  net 
provided  of  the  questions  you  asked  me. 

Justice  X)o/^K.  TosomeoftheqiiestionB'we 
asked  you,  jrou  answered  rsadifty  and  fveeiy  ; 
but  to  some  we  oould  not  get  a  positive  aiiswsr- 
by  any  meaips 


Au.  Gem,  My  Umdj  be  tM  me  he  was  boI 
m  EngkiMl  then,  and  that  he  knew  no  more 
ibM  wbal  he  bad  diaoorerad* 
.  Fltik,  Did  I  my  so^Mx.AXU/mey? 

JHt.  Gen*  Yes,  you  are  the  man. 

F'Uzh.  1  can  biing  20  witnesses,  I  did  not 
leB  you  so ;  and  I  can  bring  500  witnesses, 
that  I  was  in  towif  then. 

L,  C.  J.  lieutenant  of  the  Tower,  takeyoQV 
pisooer,  and  be  here  before  eight  o'clock  on 
Htturday  morning. 

Sir  Fr.  Win,  My  lord,  now  I  desire  we  may 
bare  a  copy  of  the  whole  record. 
.  L.  C,J»  Not  of  the  indiiAment,  but  of  the 
pica  and  demurrer  you  may. 

Sir  Fr.  Win.  But,  my  lord,  I  hope  you  will 
let  the  indftctment  be  read  upon  Saturday,  be- 
cause  Ur.  Attorney  had  fixed  bis  eioeption 
nyen  part  of  the  indictment,  which  is  the  libel 
that  he  calls  the  particular  treason,  and  I  desire 
iimay  be  in  Court. 

.  I»  C  J.  It  diall  be,  and  if  you  liare  any  oc- 
canoo  of  reference  to  it,  we  will  look  upon  it ; 
we  are  all  upon  our  oaths,  and  must  take  heed 
that  no  pD^odice  be  done  to  the  king,  as  well  as 
le  see  tne .  prisoner  hare  no  unfair  thing  put 
i^flo  him. 
•  Thea  the  prisoner  was  earned  back  to  the 
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come  and  make  a  granal  aHegsliMi,  tfiai  Fits* 
barns,  such-  a.  time,  was  impeached,  *  Isapm* 
'  titos  fuit,'  by  the  Commoiw  before  die  Lar«% 
'  Qu«(piidem  impetitio,  in  pleno  robore  existit, 
^  prout^per  reeordum  inde,'  dec  Now,  my  kind, 
there  is  no  impeachment,  mentioned  lietore: 
and  '  quflB  quidem  impetitio'  isa  relative  danse, 
and  if  there  be  no  impeachment  mentioned 
before  in  the  plea,thaitliere  is  nothing  averred 
upon  the  record,  to  be  continued  or  disoonti** 
nued  ;  for  Impetitio  does  not  aetivdiy  signiiy 
the  impeaching,  or  passively  the  person  im- 
peached, but  it  signifies  the  indictment  or  im* 
peacbment,  that  instrument  wluch  contains  die 
accusation,  and  which  is  to  be  and  remain  upon 
record.  Therefore,  when  they  come  and  say 
he  was  impeached,  and  atterwards  alledgeo^ 
'  Clu8B  quidem  Impetitio'  remains  upon  jrecxirdy 
that  cannot  be  goocl.  If  a  plea  shoula  be  *  Indict 

*  tatus  fuit,'  and  afterwanu  they  say  *  quod  qui* 

*  dem  Indictamentum,'  &c.  it  cannot  be  good, 
fur  the  reUtive  there  is  only  illusive.  These 
are  our  exceptions  to  the  form.  For  the  matter 
of  it,  it  is  a  plea  to  the  jurisdiction  of  the 
Court ;  and,  with  submission,  there  the  point 
will  be,  whether  a  suit  dependioff,  even  in  a 
superior  Court,  can  take  away  the  jurisdiction 
of  an  inferior  Court,  who  had  an  original  ju* 
risdiction  of  die  cause,  (^  the  per80%  and  of  the 
foct,  at  die  time  of  the  foot  committed.  What 
use  might  be  made  of  it,  as  aplea  in  bar,  might 
be  of  another  consideration ;  out  whether  mis 
be  enough  to  make  it  amount  to  such  a  fdea^ 
as  will  teke  away  the  jurisdiction  of  a  Court* 
that  had  an  original'  jurisdiction,  that  is  the 

fiestaon  before  you .  These  are  the  exceptions 
take,  and  do  insist  upon  :  and  I  desire,  my 
lord,  the  counsel  will  apply  themselves  to  thuhrn 
ezoq>dons,  to  answer  them;  and  when  we 
have  heard  what  they  can  say,  I  hope  to  give 
them  an  answer. 

Mr.  WilHatm.  My  Lord,  I  am  assigned  of 
counsel  for  the  prisoner  at  the  bar,Bdwara  Fitz* 
hanis,  who  is  imlicted  here  for  high- treason^  and 
hath  pleaded  a  special  plea  to  the  jurisdiction  of 
the  court :  and  I  must  crave  leave  to  state  his 
case  upon  the  indictment,  the  plelkto  the  indict- 
ment, and  the  demurre;;  to  the  plea.  And  the 
case,  my  lord,  upon  tbe  whole  record  stands 
thus :  he  was  indicted  this  tetm,  by  one  of  the 
grand  juries  for  this  county,  of  High-Treason. 
As  to  the  Indictment,  it  cannot  be  expected  I 
should  state  the  parts  of  it,  it  being  an  Indict- 
ment 1  never  saw.  To  this  Indictment  thus 
presented,  FitEharris  hath  pleaded  thus :  That 
be  ought  not  to  be  compelled  to  answer  to  this 
indictment  because  that  before  the  IndictmeBt, 
was  found,  at  a  parliament  held  at  Oxford  the 
31st  of  ftlarch  last,  he  was  impeached  by  the 
knights,  citizens,  and  buigesses  of  tbcHoose 
of  Commons  in  parliament- assembled,  in  the 
name  of  themselves,  and  of  all  the  Commons  of 
England,  df  High-Treason ;  «nd  that  this  was 
before  the  court  of  Lords  in  that  parliament 
He  says  fortber,  that  this  impeachment  is  re* 
mauling  in  iiiU  force  and  efe^  before  the  Locda 
in  Pkriiamettt,  <  pnmt  per  wcowinm,  indsi  iat'- 


Oa  Saturday  die  7th  of  May,  1681,  Mr. 
Fitzharris  was  brous^ht  to  the  bar  of  the  Court 
ef  King's-bench,  about  eight  o'clock  in  the 
moniing. 

Hr.  Williams.  May  it  please  yodr  lordship, 
I  am  assigned  of  oomisd  for  this  person,  Air. 
FMHctis,  the  nrisoner  at  the  bar. 

Aii.  Gen.  My  kwd,  if  you  please,  I  will  only 
briefly  amnaint  them  witn  what  our  Ezoeptums 
are,  wt  they  amy  iqifdy  themselves  to  them. 

L.  C.  J.  Look  you,  genttemen,  I  must  tell 
yon  aU  our  time  is  strait  enough  for  this 
matter,  for  we  are  all  of  us  to  be  by  and  by  with 
anthe  Judges  in  the  Exchequer-Chamber; 
therefore  we  pray  this  of  5[oa,  we  will  abridge 
no  nun's  speaking  what  is  material  for  this 
cttent,  but  we  desire  you  will  keep  to  the 
matter,  and  the  points  in  Question  between  you, 
and  save  our  time  as  much  as  you  can. 

An.  Otn.  That  is  the  reason,  my  lord,  why 
I  wonM  lay  my  finger  upon  those  pomts  that 
wifl  be  the  questions  between  us.  Now  the 
ExDsptioiis  I  tske  to  the  Plea  are  these :  this 
is  a  pl^  to  the  jurisdiction  of  the  Court,  and 
some  of  oar  Exceptions  are  to^  finrm^  and  one 
is  to  the  matter.  To  the  form,  my  Exeeptions 
are  these :  first,  we  say  that  the  general  alle- 
gation that  he  was  impeached  de  alia  Prodis 
tine  is  nnoertain,  and  too  general ;  it  ought  to 
bare  been  particulariy  set  out  that  the  Court 
■■Bbt^adgiB,  wbellKT  it  be  the  same  crime^ 
and  it  IS  not  helped  by  the  averment.  And  the 
■eiii'aaeptiop  1  take  to  it,  is,  hereis  no  im- 
pssdhmeot  alledffed  to  be  upon  record  :  I  men- 
lisned  this  the  last  time,  and  looking  more 
MricslyiDtoitylfiadit.iiiioasIildd:  terthey 


S§d]        STATE  TRIAL8»  SSCiabxxs  HT  iB^u^PrMeibigs.iigmfUfi     ,  [384 

iBtiiembsliiioe  oftkecftie.     I  shiH^^aikto 
tiie  ibrm  by  amd  by. 

My  lord,  By  tbe  way  I  think  it  wiU  not  be 
denied,  biuttw  the  donmons  in  parliament 
may  imueach  any  Commoner  of  treason  before 
tbe  Lords  in  parliament ;  I  take  that  to  be  ad- 
mitted. And  I  do  not  find  that  Mr.  Attorney 
denies  it,  or  noakes  (my  doubl  of  that';  for  i 
think  that  was  the  ease  of  Tresiliao'and  Bel- 
knap, who  were  impeached  in  parliament  by  the 
Commons  before  tbe  Lords :  I  am  sare  my 
Lord  Chief  Justiee  Vatighan  does,  in  hb  Re- 
ports in  Bushel's  Case,*  say  so  ;  and  upon  thai 
Impeachment  of  the  Commons,  ofke  of  them 
was  executed,  and  the  other  banished,  in  par* 
liament.  My  Lord,  I  cite  it  not  merrily,  but  t 
cite  it  as  autliority.  Indeed  I  do  not  go  so  iat 
as  to  cite  the  Parfiament  Roil,  it  was  in  the  time 
of  Richard  II.  I  have  not  seen  the  Roll  of  late 
truly,  but  I  am  suie  it  is  upon  the  Roil,  and  tbeve 
it  is  to  be  found. 

Since  dien.  Impeachments  of  CommoDer* 
will  lie  in  parliament,  hoce  then,  my  Lord,  wiH 
be  the  question,  Wlmther  this  court  may  pr(H 
eeed  upon  an  Indictment*  tor  the  same  offence 
the;  paniament  was  for  ?  And  here  I  shall  di»- 
tiiiffuish  upon  Mr.  Attorney  :  he  does  allow  the 
jianiamentto  beasuperior  cooit;  hot  adaiit<« 
tin^  that,  he  says,  ^u^  it  be  so,  3retthe  in* 
fenor  court  havrng*  ori^fmal  jurisdiction  of  the 
person  and  the  oause,  it  may  proceed  notwith- 
standing an  indictm^t  in  the  superior  court  ^ 
aqd,  ^rgo,  he  does  infer  that  this  court  may 
proceed  upon  an  Indictment,*  notwithstaadin(j^ 
an  Impeachment  in  parliament. 

Myljbnl,  I  will  compare  a  little  the  case  of 
an  Indictment  and  an  ImpeachmeDt,  aed  abev# 
how  manifeBtlT  tfa^  diiier.  I  do  take  the  case 
of  an  impeaonment  not  to  be  the  case  of  aa 
indictment,  and  so  the  principle  that  Mr»  At-i 
toniey  hath  taken  is  wnmg,  and  the  g[t«Mind  of 
that  argument  wrongr.  I  cannot  say  it  is  like 
the  casfe  of  an  appeal,  but  I  tamy  May  the 
ease  of  an  ^>peal  is  like  tbe  case  of  an  iaa- 
peariiment  Far  in  an  appeal  of  nuuider, 
thou^  the  indictewnt  be  eapital,  and  theaaaie 
that  IB  ifi^en  upon  criminals  prosecuted  for  the 
king,  yet  it  Is  at  the  suit  of  the  party,  as  in  thia 
case  it  is  at  the  suit  of  the  Commoea)  and  so 
it  is  an  intimation  of,  and  analogical  to,  emi 
bears  the  reeembfauiee  of  en  in^[»eechinent  in 
parliattaBt ;  I  will  not  eamnare  aa  impeaeh« 
ment  to  an  appeal,  but  I  will  say  an  a{»peal 
initatea  an  impeachment*  Anditisaspfaunae 
can  be»  hobeme  eppeab  ere  proper  ta  courla 
m  WcstoriiMteNh^,  aediteiet  Uie  auit  of  the 
party,  the  pwsocelion  and  all  tbib  pieetas  ii 
^  ad  inetaetiam  partis  ;*  ^ao  is  an  impeechmeet 
attbesmtoftheCeeHuotts.  An  kdaelaiant « 
fbuflid  «pdn  the  pnasethMHt  of  a  Gn»4-jaryi 
who  are  irweni  ^  ad  iaquktgdum  pso  domiee 
<  R»ge  pmCoiffOie  Ctoi.*  and  itvawslalBa 
intheformv  wfem  it -is aaid^  « et pre Cdrpeie 
'  Com.' fbr'it  is  not  ftnr  <^  kin^  end  the  hedy 
of  the  touMy,  hut  4or  4bekmg  tor  thehofly  ef 


Record.  FailiameDti  remaneeo  plemns  hufatHet 
apparet.'  These  are  the  words  of  the  plea; 
and  then  he  aren,  that  the  Hisfa-lVeasoa  men- 
tioned in  the  Indictment,  and  tne  High  Treason 
specified  in  the  Impeachment,  are  one  and  the 
same.  And  he  further  avers,  that  he  is  the  same 
Fitzharris  named  in  that  Indictment,  and  men* 
ttoaed  in  the  Imneachnient.  And  afler  the  arer- 
mentSjhe  concludes,  to  the  jurisdiction  of  the 
court :  whether  upon  all  this  matter  tb<^y  will 
proceed  any  farther  against  him  upon  tms  in- 
dictment ;  and  demands  the  judgment  of  the 
court  to  that  purpose. 

Upon  this  plea,  Mr.  Attorney  hath  demurred 
generally,  and  we  that  are  of  counsel  for  the 
nrisoncr  have  joined  in  demurrer  with  him. 
Now  in  this  case  which  .thus  comes  before 
you  for  your  judgment  upon  this  plea  and 
this  demurrer,  I  take  these  things  to  be  ad- 
mitted. 

First,  That  the  prisoner  stands  impeadbed, 
hy  the  Commons  of  England  in  parliament  as- 
sembled, of  High-Treason.  Secondly,  That 
the  impeachment  thus  made  by  the  Commons 
in  the  name  of  themselves,  and  of  all  the 
Commons,' of  England,  before  the  Lords  in  par- 
liament,  for  treason,  is  now  in  being.  Thiraly, 
which  I  .omitted  in  the  opening  of  the  plea,  that 
this  was  done '  secund.  legem,  et  eons,  par- 
IJamenti ;'  and  being  so  remains  '  in  plenis  suis 
robore  et  efFectn.'  And  more  narticuhurly  this 
pleadoes-refer  to  the  record,  for  tne  parts  and  cir- 
cumstances <^the  Impeachment  itself,  *  prout 
patet  per  record,  inde  inter,'  See.  80  that  it  does 
vefer  the  Impeachment  itself  to  the  record,  and 
t^s  you  this  is  amoo^  the  other  records  of  that 
parliament:  tl\  this  is  admitted  by  the  plea. 
Fourthly,  And  moreover,  that  this  treason,  for 
which  he  stands  impeached  before  the  Lords, 
and  the  treason-  for  which  he  stands  indictpd 
before  this  court,  are  one  and  the  same  treason 
imd  no  way  diverse ;  and  so  they  are  the  same 
Bumoicid  thing,  and  there  is  no  manner  of  dif- 
ibence:  and  mat  this  pmon  Fitzhenis,  now 
indicted,  and  the  Fitzharris  impeached)  are  nee 
and  the  same  person,  and  no  way  diverai!.  Aed 
withal,  my  lora,  it  af^ears  plainly  a|MHa  the  re- 
cord, that  'ihis  Impeachment  was  depending 
before :  the  Indictment  found  ftr  the  paniameBt 
was  the  Slst  of  March,  and  it  appears  fay  the 
leconl  thiais  only  an  Indictment  of  tins  iefm. 
And  amydier  thii^  I  nkust  hrireal  yon  to  t>b' 
serve,  my  kMrd,  it  does  not  appear  bet  thiA  tbk 
perimennt  is  still  in  beiii'g,  for  any  Amg  to  the 
esntrary  inthe^record,  andasi  takelfaeeaBev 
then  it  must  he  admitted  so  to  be. 
,  €k>  then,  I  take  the  plea  te  be  in  euhsCaeee 
thita,  though  Mr.  Attorney  was  pleased  to  ex- 

Xto  both  the  substance  iind  the  fonn  jhiAin 
Ancethecaseis  thiis:  hereisapersdnan- 
Khed  in  paiiiament,  by  the  Commons  in  PAi*- 
ent,  for  High-Treason,  hefim  tkeiisrdatti 
Pltfhainenit,  'and  (brauf^t  apftears  that  PMm 
msBtatiH  in  being,  andthis  Inlpeaduaeataiill^ 
pcndmg;  thebhereisaaludkstmcetfbrthatTertr 
lihiacn :  whether  yoer  hirdship  now  wfl  think 
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|he€d«it;f.  •  But  nmr  an  im^eMhinonC  in  par-* 
limient  is  otbenrise ;  it  is  not  in  tlie  maie  of 
^  kiiig'f  but  ID  die  Mune  of  the  Commoos  in 
FiniteiiieBty  mmI  of  «U  the  Commons  in  Bog- 
landf  wberan  it  suils  vith  an  appeal,  whioh  i» 
at  the  aiiit  of  the  party ;  so  tnat  it  is  like  an 
UppaJ,  and  not  lil^e  an  indicCmeot :  an  indict- 
nem  is  (hr  the  kin^,  an  iin[)ca«hnieiit  for  the 
people.     And  as  it  is  in  its  nature  and  consti- 
ftitioii  diftreat,  so  it  is  in  the  prosecution  also, 
ibr  that  b  by  the  Commons  of  England,  they 
are  the  proaecntora  in  cdect ;  bot  noir  in  all 
iadictaMBts  diey  are  prosecoted  always  by  the 
lune^s  atloniey,.or  by  some  person  in  the  name 
0f  meking'.     We  sore  now  arguing  upon  the 
mediods  and  forms  of  pariiament,  therefore  I 
VHist  crave  leave  to  inut  upon  those  methods 
feme  particolarly.    The  Commons  they  bring 
op  the  impeachment  to  the  Lords,  ^the  Com-  • 
iBoos^tiiev  prosecute  the  impeachment,  they 
■anage  the  evidence  upon  the  trial ;  andwboi 
the  Lnrds  hare  cenaidered  of  it,  and  hare  found 
fre  £i^  the  Commons  oome  and  demand  judg- 
BBcat,  uid  judgment  is  given  at  the  prayer  of 
the  Commons,  and  no  otherwise,  and  there  are 
fto  proceedings 'by  the  attorneys.    Indeed  theie 
hare  been  attempts  by  attome^^  to  prosecute 
penqps'in  parihmient,  by  exhibiting  inferma- 
lisas  in  the  pariiament ;  bnt  what  sucdess  they 
hare  had,  1  leave  to  them  to  consider  that  are 
copQsmed,  and  have  read  the  RoUs  of  Pariia- 
aaeiit     Bat  it  is  not  8a&  to  alter  the  old  ways 
ef  pariiament,  therefore  I  take  it  under  cor- 
aadian,  that  it  is  out-of  the  road  of  compari- 
sons, when  diey  will  compare  an  indictment 
and  an  impeachment  together;  for  they  do  not 
fee,  l/at  diifer  ezticiiemely. 
l.wwiUtfien  offer  yon  feme  reasons  why 
is  court  ought  not  to  proceed  upon  this  in- 
dietBient.    I  take  it,  it  does  not  become  the 
jnstiee  of  this'court  to  weaken  the  nkothods  of 
prseeedings  in  parikment,  as  this  court  will 
^notsinly  do :  for  if  you  will  admit  this  to  be 
4fae  oaorse  that  I  have  opened,  yoor  proeeed- 
4ngi  wfll  alter  it.    When  there  is  an  impeach- 
•aM»t  depending  in  parliament  for  treason,  if 
*yi»ar  loroifaip  wiU  admit  there  may  be  an  in- 
>ilictaMiit  here  afterwards  in  this  conrt,  and 
•pveceedings  m  this  court  upon  that  indictment, 
-It  ifr  to  aker  the  method  of  pariiament-proceed- 
.11^^  and  to  sobyect  the  method  of  thdr  pro- 
'  eeedivs^thereto  the  prooeedings  of  tins  court ; 
«nd  vmattbe  misdiief  of  that  will  be,  I  must 
'leave  to  your  lordship.    As  I  opened  it  before, 
the  methods  of  bath  courts  are  different,  and 
(their  prooeedings  very  much  var^,  I  think,  I 
need  not troubfe your  lordriiipwith  that;  we 
4dl  know  it  very  well  in  the  main.  Indictmenis 
^  this  court  are  to  he  tried  by  a  jurv,  wherea 
'venttet  must  be  given  presently :  mere  is  bat 
verrfittletim&for  giving  the  evidence,  or  for 
making  observations  for  the  crown,  or  for  the 
paMic;  and  in  oilier  to  bring  it  tothe trial, 
•there  most  be  an  immediate  plea  of  Ouiky^  or 
*  Net  Guilty.    Now  if  the  proceedings  of  parlia- 
-aent  were  so  sudden,  there  might  be  a  mat 
fHTpoae,  ^aed  g^M  s^SooAen  pass  unpnniihad, 


because  ^  prosaouton  had  -not  igreater  time 
tb  inspect  the  records  Uiat  miglit  oe  of  avail  i|i 
the  case;  therefore  in  parliament  it  i§  ^luty 
otherwise;  there  is  time  for  deliberatiopimA 
opnsideration,  there  are  mfuiy  re^erqnces,  and 
many  examinations,  which  are  matters  of  4er 
liberation  .and  consideration,  whioh  take  up  |i 
great  deal  of  time ;  but  here  you  are  straitened 
not  only  in  time,  hut  bound  up  to  strict  ndea, 
and  80  are  straitened  in  your  methods  and 
forms  of  proceedings,  as  Mr.  Attorney  wouM 
here  tie  us  up  to  the  forms  of  little  courts :  bul 
it  is  not  fit  that  the  justice  of  the  kingdom>.anJl 
high  court  of  pariiament,  should  be  orattiped 
by  the  methods  of  an  inferior  court,  and  a 
jury.  So  yw  will  then  snbject  the  mcathotk 
ef  proceedings  in  parliament  to  the  courts  ia 
Westminster-hall,  and  what  the  consequents 
of  that  will  be,  is  worth  the  considecation. 

Another  reason  I  would  humbly  offer,  is  thif, 
•my  lord :  The  parliament  is  the  supreme  couit 
certamly,  and  this  court. is  ev^y  way  inforiw 
to  it,  and  it  will  be  strange  that  that  supreme 
court  should  be  hindeisid  hy  m  inferior :  ftp 
the  highest  court  is  alwavs  supposed  to  be  lli^ 
wisest ;  the  Commons  or  England  in  IVurlia- 
ment  are  aupposed  to  be  a  greater  and  a  3risar 
body  than  a  Grand-jury  of  an^r. one  county. 
The  Fsm,  who  are  the  judges  in  that  court, 
are  supposed'  to  be  the  wisest  judees,  as  thie 
Commans  the  wisest  inquest,  mil  tl^  law 
of  Eoi^and  now  suffer  an  examinatioti,  im- 
peachment and  proaecution  for  treason,  to  he 
taken  out  of  tibe  hands  of  the  ^ixeatest  (unl 
.wisest  inquest  in  .England  ?  And  wifl  the  law  ef 
Engfbnd  suffer  thejudicature  upon  this  pcoae- 
cutiQu  to  betaken  out  of  fhe.hands  of  the  wiaest 
and  greatest  judicature,  and  put  it  into  die 
power.of  a  smaller  number  of  judges,  q^  of  an 
mferior  jury  ?  I  do  think  it  does  not  stand,  my 
'  lord,  with  ttie  wisdom  of  the  goveniment. 

Another  thing  is  this,  my.  lord,  the  comnuii 
argument  m  any  extraordinaiy  case,  there  (a 
no  peecedent  for  this  way  of  proceeding ;  it  ia 
my  lord  Coke's  argument  jn  his  (Comment 
uoon  Jittleton,  fol.  108,  and  in  the  4th  latt. 
fol.  IT,  m  his  Comment  upon  the  High  Court 
of  Parliament.  And  he  takes  occasion  to  spepk 
it  unon  the  account  of  that.nrecedent,  the  case 
of  tne  indictment  against  ttie  bishop  of  Win- 
chester, and  of  that  against  iHlr.  Plowden  ;  and 
he  says,  This  was  never  practised,  bdbre; 
thereMre  tt  ought  not  to  be :  so  he  infers,  and 
puts  a  black  marie  unon  it,  by  saying  i|;  is  a 
dangerous  attempt  ror  iaforior  courts  to  ah^ 
or  meddle  with  tne  law  of  parliaments.  For 
the  words  I  refer  myself  to  the  bpok,  I  dart 
not  venture  to  re|>eat  them  /unon  my  memorfr* 
So  kk  this  case,  m  regard  tnat  it  never  was 
done  fromthe  beginnii^  of  the  world  till  now, 
the  3dd  year  ef  this  long,  I  may  say,  ittieing 
without  precedent,  there  is  no  law  for  it. 

My  lord,  there  is  another  mischief  that  wfll 
certainly  follow  upon  this,  and  that^ too. runs 
upon  this  conmarison  of  an  '^peal  and  of  an 
indictment.  In  the  case  ef  an  indutment,  it  Js 
4nth«pw(«^  the  pi9aca«4o  pardon  4hatin« 
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dictttieiit,  to  pardfon  die  panishment,  and  to 
pardon  the  offence ;  but  in  case  of  an  im|)each- 
tnent,  I  take  it  to  be  otherwise,  as  it  is  in  the  case 
of  an  appeal.  And,  my  lord,  if  your  lordship 
^tl  take  this  case  out  of  the  power  of  the  par- 
Itament,  and  brings  it  into  this  court,  where  the 
offence  may  be  ptudoned,  you  do  by  that  means 
•ubject  that  ofienoe,  and  that  method  of  pro- 
oeeoings,  which  would  make  it,  without  con- 
aent  of  the  party  prosecuting,  not  nardonaUe 
by  law,  to  a  pardon :  and  this  may  be  of  dan- 
c^erous  consequence  to  the  public,  that  ciimes 
that  are  heinous  and  great  in  themselves, 
mighty  bulky  crimes,  fit  for  the  consideration 
of  a  parliament,  be  they  never  so  great,  never 
«o  danrerous  to  the  government,  yet  should, 
by  giving  this  court  a  jurisdiction,  and  pos- 
Mssmg  it  of  these  causes,  expose  them  to  the 
will  of  the  prince ;  and  so  those  crimes,  which 
.are  impardonable  by  methods  of  proceedings  in 
parliament,  would  oeoome  pardonable  by  pro- 
aecotion  in  this  court 

Now  my  lord,'  for  my  authority,  that  im- 
peachments are  not  pardonable,  I  would  only 
nii^  a  Bttle  to  compare  it  to  the  case  of  an  Ap- 
peal, as  Penryn  and  Corbet's  case  in  3  Croke, 
Hill.  38  £li2.  fol.  464.  There  was  an  appeal 
of  murder ;  upon  which  he  is  found  guilty  of 
^  manslaughter,  and  not  guilty  of  the  murder. 
Then  th«ne  was  a  pardon  pleaded*  of  the  burning 
in  the  hand,  or  of  the  punishment :  -It  is  not 
plain  in  the  book,  wfaMSlher  the  pardon  was  after 
the  verdict,  or  before  (that  I  cannot  be  clear 
in);  but  however,  there  wasaonestion  whe- 
ther the  queen  omdd  piudon  the  buming  in  the 
hand;  however,  it  was  there  allowM:  Bat 
there  was  an  exception,  my  lord  Coke,  who 
was  then  Attomey-Qeneral,  took,  that  the 
king  oould  not  pardon,  if  it  had  been  an  appeal 
of  homicide;  and  he  concurred  with  the  court 
in  that  opinion.  But -that  appeal  being  for 
murder,  and  the  verdict  of  manslaughter,  they 
passed  over  the  question,  fbr  this  reason  that  I 
have  mentioned.  That  the  appeal  was  not  fbr 
manslaughter,  it  wis  Ibn  Qiurder ;  and  if  he 
had  been  found  guilty  of  die  murder,  it  was 
not  in  the  power  of  the  long  to  pardon  him,  it 
being  at  the  suit  of  the  porty :  So  thei>pinion 
of  that  book  is,  and  of  the  then  Attorney- 
General. 

Thus  I  have  stated  the  thing,  and  the  conse- 
quences of  it,  and  it  is  not  fit  for  me  to  dwell 
vpon  it :  You  will  consider  of  it,  I  am  sure. 

Another  thing  I  would  say,  is  this :  If  your 
lordship  should  meddle  with  this  way  of  pro- 
ceeding, it  will  invert  the  law  in  another  thin  j^ ; 
ibr  it  is  a  principle  with  us,  that  no  man's  hfe 
is  to  be  put  twice  in  danger  for  one  and  the 
same  thing.  I  will  then  put  the  case  thus :  If 
your  lordship  should  proceed  upon  this  indict- 
ment, and  this  person  should  be  acquitted  unon 
it,  I  am  in  your  lordship's  judgment  whetner 
that  acquittal  will  bind  the  I^rds  in  Parlia- 
ment \  u  tbat  will  not  bind  them,  but  they  may 
atiU  proceed  on  the  impeachment,  then  you 
invade  that  common  right  which  every  Eng- 
lUuaan  by  tfaa  law  ought  to  have  preserved  to 


htm,  that  no  person  ought  twice  to  be  brooght  In 
question  fbr  one  and  the  same  thin^.  and  so, 
my  lord,  you  make  a  man  to  run  the  risk  of 
his  life  twice,  by  indicting  him  in  this  ooart, 
where,  though  he  be  acquitted,,  he  may  be 
called  to  an  accomit  aran,  if  the  law  be  so. 
And  if  the  Lords  in  Pariuunent  should  be  of 
opinion,  for  they  are  the  judges  of  that  case, 
tliat  the  acQuitlal  will  not  be  binding  to  them« 
then  a  man's  life  is  brought  in  quesfion  twice 
upon  the  same  account. 

My  lord,  I  now  come  to  this,  the  time,  how 
unseasonable  a  diing  it  is,  and  how  dangeroiM 
to  the  government ;  I  take  it  to  be  a  critical 
thing  now  at  this  time  to  make  such  attempts 
as  these  are.  There  are  lords  now  that  lie 
under  impeachments  of  treason,  the  highest 
treason,  I  tliink,  that  ever  waa  contrived  ;  and 
upon  this  impeachment  one  lord  hath  been  ooD'» 
victed  and  executed.  Suppose  upon  the  disso^ 
lution  of  that  pnriiament  that  impeached  tlM 
late  lord  Stafford,  there  had  been  an  inchctmeat 
against  him  for  one  and  the  same  treason :  And 
by  the  same  reason  that  this  court  may  pro- 
ceed, his  majesty  may  appoint  a  high-steward 
to  try  by  a  jury  of  peers.  For  the  court  held 
before  tne  high-steward,  is  as  much  a  court  .as 
any  court  in  the  kingdom,  except  that  of  par^ 
Uament.  I  say,  suppose  the  king  had  appoint- 
ed an  high  steward,  and  that  lord-high-stew- 
ard had  proceeded  against  my  ^ord  Staffiird,  I 
think  my  lord  Stafibnl  had  been  alive  at  this 
day.  For  in  the  case  of  treason  your  lordship 
knows  there  must  be  two  witnesses ;  and  I  am 
sure  there  came  in  fresh  testimony  against  my 
lord  Stafford  after  the  second  parliament  after 
the  impeachment.  I  appeal  to  those  noble 
lords  that  are  here,  if  it  were  not  so ;  and  had 
itnot  been  fbr  that  fresh  testimony  that  cam* 
in  afterwards,  possibly  my  lord  Imfibrd  might 
have  been  alive  at  this  time.  And  tiie  Lords 
in  Parliament,  as  I  have  observed  in  the  begin- 
ning, when  they  find  an  high  crime  before 
them,  when  they  find  such  a  general  eonta^ 
gious  design  to  subvert  the  government,  and 
yet  they  cannot  come  to  cut  ofi*  the  princ^sl 
agents  in  thb  design,  because  peihaps  diere 
may  not  be  two  witnesses  in  strictness  (^kw  at 
thefirst,  it  is  the  wisdom  of  a  pariiament  to  deli«- 
berate  and  to  take  time.  The  good  queen  was 
used  to  say,  truth  was  the  daughter  of  time, 
and  time  would  produce  truth,  ^  Veritas  filia 
<  temporis.'  If  tlicn  there  had  been  any 
such  naftty  proceedings,  as  in  this  case,  I  doubt 
my  lord  ^SteflTord  had  been  now  alive.  Now 
then  fi^r  these  lords  that  are  now  in  the  Tower,  tf* 
your  lordship  do  goon  in  this  way,  do  you  not 
open  such  a  gap,'as  may  be  a  ground  to  deliver 
them  by  the  same  justice  (I  speak  it  under  cor- 
I  rectionhere,  and  1  only  ofier  it  to  your  jwlg- 
ment,  jbr  I  have  not  had  many  horn's  to  consider 
of  it;  but  your  lordship  will  think  well  of  it 
before  you  eive  any  judgment)  by  the  same 
justice  the  ottier  lords  may  be  tried  by  another 
oouit?  This  I  ofEet  in  point  of  reason,  that  this 
proceeding  will  be  very  hard,  and  is  an  impni- 
dent  thing,  if  not  an  illegal  proceeding.    My> 
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loniy  r  sm  sure  it  will  hftve  this  eflect,  it  will 

tdr  up  a  questioD  between  the  jurisdiction  of 
■fliis  court  and  the  court  of  parliament :  For  in 
afl  probability*  if  this  person  should  be  acquit- 
ted, &e  Commons  and  tiie  Lords  will  look  into  it. 
They  are  a  court  that  makea  survey  of  the  pro-' 
ceedmsB  of  aD  other  courts ;  and  they  will  exa- 
mine ttn  proceeding',  or  at  least  may  do.  And 
8*116  be  found  guilty,  hei^  is  the  power  of  the 
Coininons  in  impeactiing,  and  the  jiu-isdiction 
of  the  Lords  in  trial  anVl  judgment,  taken  away 
by  an  inferior  court  to  tliem,  and  so  stir  a 
question  between  this  court,  and  that  highest  of 
courts,  the  paiiiament.  And  what  vnu  be  the 
consequence  of  that  ?  The  judgment  of  tliat 
^[oestion  will  be  in  the  supenor  court,  for  there 
IS  na  middle  court  between  this  court  and  the 
paiiiament  to  judge  of  it ;  therefore  I  submit  it 
to  your  lordships. 

These  are  the  things  which  I  offer  to  your 
lordship  m  point  of  reason,  whereof  some  go  to 
ftxt  pmdenoe  of  the  thing,  some  to  the  reason, 
and  some  to  the  ill  consequences  that  may 
happen  upon  it,  and  I  think  many  to  the  ille- 
gili^  of  the  act.  And  now  this  being  said  in 
the  general,  I  come  to  the  particular  excep- 
tions made  by  Mr.  Attorney  as  to  the  form  of 
oar  plea.  «.       ' 

He  was  pleased  to  say,  that  this  plea  was  a 
pbun  fnvok)us  plea,  which  is  his  exception  in 
genera]  ;  and  he  gave  you  three  reasons  for  it 
It  first,  and  does  now  insist  upon  the  same  for 
snbstance. 

One  was  this,  and  he  insisted  upon  it  at  this 
time.  This  plea  does  not  set  forth  any  record  of 
an  Imp<»cnnient,  nor  tlie  particular  matter  of 
it,  so  as  this  court  may  jnci^e  of  the  reason  of 
it ;  for  be  compares  it  to  me  case  of  a  plea 
of  '  auter  foitz  acquit.'  If  a  man  hath  been 
indEcted  and  acqiiitted,  he  may  plead  it  in  ano- 
ther court  that  nath  jurisdiction  of  the  cause, 
if  he  be  again  indicted  for  the  same  matter  : 
But,  my  lord,  first  of  aU,  I  take  this  plea  to  be 
wefl  pleaded  in  form  ;  and,  in  the  second  place, 
if  there  be  any  informality  or  defect  (which  I 
do  not  take  it  that  ther^  is,  bat  if  there  were 
any  such  thin^),  I  take  it,  it  is  of  another  con- 
sdaration,  which  the  court  will  deliberate  be- 
fiire  they  gfire  their  judgment  on. 

But  I  say  in  the  first  place,  I  take  it  to  be  a 
fery  good  plea,  and  that  it  is  good  according  to 
the  pfeading  of  '  auter  foitz  acquit.'  In  plead- 
ing of  a  general  act  of  parliament,  we  need 
not  set  forth  the  act,  but  refer  to  the  record  ; 
and  that  will  depend  upon  the  method  of  im- 
peachment in  parliament,  which  I  am  of  opi- 
nkm,  beinfic  the  general  law  of  parliaments,  this 
court  ought  to  take  cognizance  of.  In  the 
case  of'  auter  foitz  acquit,'  there  is  first  an  in- 
dictment pFOce^dinff  ot  the  court  upon  the  plea, 
a  fair  trial,  and  a  fair  acquittal,  and  a  record  of 
all  this  matter.  If  now  this  person  comes  to  \ 
be  indicted  asfain  for  the  same  oftence,  there  is  a 
record  for  him  to  plead  that  will  shew  forth  the 
y*WM  noatter  ;  and  if  he  does  not  plead  that 
record,  it  is  bis  own  default.  But  in  this  case 
there  is  no  such  record  to  pUad,  and  (here  is 
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the  mistake  upon  which  Mr.  Attorney  has 
gone  all  along.  And  you  must  in  this  case  be 
gOTcmed  by  the  rule  and  nielhod  of  parliament, 
which  is  this  :  The  Commons,  in  the  name  of 
themselves,  and  of  all  the  Commons  of  Eng- 
land, impeach  such  a  person,  and  they  brinjr  up 
this  impeachment  to  the  Lords  in  general,'  and 
there  they  have  liberty  to  present  articles  in  due 
time,  afler  due  consideration,  which  ought  not 
to  be  done  hastily.*  All  this  is  no  record,  such 
as  may  be    hacf  in    the  case   of  <  auter  foitz 

*  acquit :'  For  first,  the  unpeachment  of  (he 
Commons  is  no  record  ;  m  hen  it  is  brought  up 
to.  the  Lords,  there  is  only  an  entry  into  the 
Journal  of  the  Lords,  that  such  a  day  such  a 
prson  came  from  the  House  of  Commons,  and 
impeached  such  a  one.  And  you  are  not  to 
expect  the  same  strict  method,  and  form  of 
pn)ceeding,  as  in  other  courts,  the  courts  in 
Westminster- hall,  or  inferior  courts.  Your 
lordship  in  this  case  must  be  governed  by  such 
proceeding  as  is  in  parliament,  and  must  take  it 
as  it  is  ;  and  we  have  said  enough,  and  as  much 
as  can  be  in  our  case.  We  have  not  indeed  set 
forth  an  indictment,  a  plea,  a  *  Venire  facias,* 
&:c.  for  there  is  no  such  proceeding  in 
parliament ;  but  there  was  an  impeachment  by 
the  Commons,  in  the  names  of  themselves  and 
of  all  the  Commons  of  England,  before  the 
Lords,  that  it  is  *  in  plcno  robore  et  ^ffectu,* 
and  that  it  was  *  secundum  legem  et  consuetu- 

*  dinem  parliamenti,  prout  patet  inde  inter  re- 

*  corda  remanen.'  &c.  And  here  is  enough^ 
For  when  we  refer  you  to  a  record,  that  is  a» 
mnch  as  if  we  had  set  forth  the  record  itself; 
for  we  tell  you  there  is  such  a  record,  and  wa 
point  you  to  the  place  where  you  may  find  it, 
and  so  we  take  it,  it  is  a  very  full  plea  ;  and 
if  not,  it  is  as  much  as  any  man  can  plead  \t% 
such  a  case,  though  it  be  not  pleaded  paiticu- 
larly. 

And,  my  lord,  that  your  lordship  is  to  judge 
in  this  case  according  to  the  methods  of  pai'lia- 
mcnt,  I  depend  upon  the  authority  of  my  lord 
Coke;  I  wdl  repeat  you  some  of  his  vords: 
Speaking  of  tlie  law  of  "parliaments,  he  says, 
and  he  borrowed  it  out  of  Fleta,  That  this  high 
court  of  parliament  *  propriis  suis  legibus  et 

*  consuetudinibus  subslstit.     Et  ista  lex  ub  om- 

*  nibus  quterenda,  ^  ngiultis  ignbrata,  et  ^  paucis 
<  cognita.'  But  he  tells  you,  and  certainly  ha 
says  true  in  it,  Whoever  will  be  learned  in  the ' 
law  of  parliaments  must  repair  to  the  rolls  of 
parliament :  And  give  me  leave  to  cite  his  opi- 
nion, which,  I  hope  may'  be  of  great  weight 
with  this  court :  It  is  in  the  4th  Institute,  fol.  \5f 
he  says,  For  any  thing  moved  or  done  in  tho 
House  of  Commons,  it  ought  to  be  determined, 
adjudged  and  discussed  by  the  course  of  parlia- 
ment, not  by  the  civil  law,  nor  yet  by  the  com- 
mon laws  or  this  realm,  useil  in  more  inferior 
courts,  which  was  declared  to  be  *  sccandum 

*  leg^m  et  consuetudinein  parliamenti,'  con- 
cerning the  peers,  and  the  like,  pari  ratione,  fbV 
the  Commons  ;  and  that  stops  tliis  cour't  in  our 
case  :  For  so  it  is  said  in  thi^  plea,  which  is  the 
matter  you  are  to  be  goremed  by,  that  it  is  V  se« 
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And  that  t^ih  is  th^  same  ittdSbb,  we  do  aviir 
in  &ci,  which  also  is  confessed  hj  the  demttr- 
rer;  and  vour  lordship  will  see  by  the  recorils 
and  forms  of  entries  ifl  pILrfiame&t  ^thaC  I  tAiiy 
not  repeat  things  over  and  oVer  a^in)  that  thn 
is  the  course  apd  method  of  parliaments. 

Mr.  Attorney  hath  fknded  ail  exception  df 
grammar,  an  adjective  for  a  suhslantiTe  j^but  I 
tal^c  it  to  be  as  welt  a!5  any  man.  can  plead  .iti 
tliis  case.  For  what  s^ys  the  prisoner  ?  Th^ 
knights,  citizens,  and  bui-gesses  in  parliamenl 
assembled,  did  impeach  m^ ;  which  tmb^di- 
mentis  still  in  force  before  the  Lords.  *  I  takb 
it  to  be  as  plain  as.  can  be.  If  they  did  impeach 
me,  then  there  was  an  imp^acnment ;  it  can 
bear  no  other  sense.  - 

My  lord,  anotliqr  exception,  and  which  w^ 
thong^bt  a'  strong  one  ifie  other  day,  and  strong- 
ly ui-ffcd,  is,  that  the  king  may  chnse  his  court, 
and  they  compared  .it  with  the  other  coints^; 
Bat  there  is  the  mistake  that  runs  all  along  in 
th»  case.  It  is  no  doubt,  the  king  may  chuste 
his  ooml  fov  his  own  action  and  suit ;  bnt  the 
impeaclmient  is  an  impeaphment  of  the  Com- 
mons, and  their  suit  is  to  be  tried  no  where  else 
but  m  narliament.  And  the  case  that  was  tfaSe 
other  oay  cited  by  Mr.  Attorney,-  for  this  pmr- 
pose,  is  true  of  |be.  person  that  was  ateaigbe& 
for  (reason,  and  hath  been  indicted  and  ar- 


'  cundmn  legem  et  consuetudinem  ptLrliamenti.' 
He  tells  you  further,,  there  is  no  notice  to  be 
taken  of  any  thing  said  or  done  in  tlie  House  of 
Common!!,  but  by  the  report  of  that  House,  and 
every  member  tnereof  hath  a  judicial  place  ; 
he  takes  it  out  of  Henry  7,  and  so  the  book  is 
expressly.  And  he  goes  on :  Tbis  is  the  reason 
that  judges  ou^ht  not  to  give  any  opinion  of 
matters  of  parliament ;  because  it  is  not  to  be 
decided  by  the  common  taws,  but '  secundum 
*  legem  et  consuetudinem  parliamenti.'  So  he 
tells  you,  you  ai-e  bound  by  the  methods  of 
parliament ;  and  I  need  not  press  the  thing 
niuch  atVer  his  authority }  for  he  was  learned  in 
parliament  matters. 

But  I  would  crave  leave  to  mention  a  case 
diat  was  lately  in  this  court,  and  that  was  the 
fcase  of  my  lord  of  Shaftesbury,*  who  was 
bro^ht  by  Habeas  Corpus  to  this  court,  and 
Qpon  that  Habeas  Corpus  it  was  thus  retui^ned, 
Tnat  hie  was  committed  by  order  of  the  Lords  ip 
^rliament,  thereto  remam  during  the  pleasure 
of  the  king  and  of  the  House  of  Ix»rds  ;and  this 
ibr  an  high  contempt  committed  in  that  House. 
Upon  this  return  we  insisteil  that  my  lord  might 
Ke  bailed,  because  it  was  uncertain,  the  pleasure 
of  the  king,  qr  the  Ftouse  of  Lords  \  and  upon 
reading  the  order,  there  is  no  crime  expressed, 
W  omy  in  general  for  an  high  contempt.  I 
speak  it  not  Tor  the  particular  case's  sake,  but 
to  apply  the  reason  of  it  to  oTir  case  ;  the  rea- 
son tnen  given  by  the  judges,  Mr.  Justice 
Jones  will  please  to  remember  it  (for  it  was  par- 
ticularly declared  by  him)  why  they  could  not 
bail  my  lord,  was  this  ;  be  was  pleased  to  say, 
We  in  this  court  take  notice  of  the  coiirt  of  Ex- 
chequer, and  other  courts  in  Westminster- hall; 
and  it  would  be  strange  if  we  should  not 
take  notice  of  the  course  of  parliament,  and 
House- of  Lords.  And  if  you  are  bound  so  to 
do  in  o&er .  cases,  you  are  bound  to  do  so  in 
this.  And  if  witliout  pleaduig  you  take  notice 
.of  the  course  erf  those  courts,  you  will  also 
take  notice  of  the  law  of  parliaments,  and  cus- 
toms of  parliaments.  And  (that  I  may  make 
use  of  it  to  our  purpose  in  this  case)  we  need 
not  (Kuticulai'ly  say,  ♦  secmiidiim  legem  et  con- . 
'  suetudinem  parnameDtlin  lioo,'  instancing  ip 
this,  and  that,  and  the  otlier  pai*ticalar :  But 
the  court  is  to  look  into  it,  without  my  looking 
mto  the  pai*dcular  law  of  pai*liament.  So  that, 
my  lord,  here  is  ground  euougli  before  the  court, 
and  I  know  the  court  will  look  into  it,  before 
th^  give  judgment. 

T^  second  exception  is  this,  That  it  is  not 
said  in  the  body  of  the  plea,  that  Fitzbanis  is 
impeached  for  this  treason ;  but  it  comes  in 
only  in  the  averment.  Now,  my  lord,  as  to 
that,  we  must  pursue  the  impeacpment  as  it  is 
in  the  Lords  Journal.  It  is  for  treason  gene- 
rally there,  and  it .  is  said  to  be  <  secundum^ 
*■  legem  et  consuetudinem  parliament!,'  which 
,  goes  to  all,  and  there  is  a  record  of  it  among  the 
records  of  parliament^  and  Mr.  Attorney  nath 

<eonfes8ed  it  by  the  demurrer. 

— — - — 
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raigned  in  Ireland,  and  he  may  he  arraigned 
and  tried  here,  there  is  no  question  of  it ;  bdt 
to  say,  therefore,  that  this  is  a  consequen<H; 
from  that  riUe,  that,  therefore  .he  wiU'chu^ 
whether  he  will  proceed  in  parliament  Upon  the 
Commons  impeachment,  and  put  astb^p  to  tli'e 
proceeding  of  the  parUament,  by  proceedixfg 
m  this  court,  I  take  to  be  a  grt^t  non  t^fuitur. 

My  lord,  I  have  offered  these  reaisons^  ^  jtH 
the  torm  of  the  plea  to  maintain  it.  Now  as  to 
the  precedents,  I  would  a  little  speak  what  h'ath 
been  done  in  the  like  case,  where  this  coart 
hath  taken  hold  of  causes,  and  the  prosecutidh 
of  the  court  bath  Been  stopped  by  pleas  to  tlie 
jurisdiction,  and  whkt  bath  been  done  upon 
those  pleas.  What  doom  they  have  bad,  I  "wiil 
hint  some  of  them  to  you. 

There  was  a  case  mentioned  by  your  lordship 
the  other  day,  the  bishop  of  jErinchest4h'*s  casc» 
3  £d.  3« ^  I  dare  not  say  I  have  loolced  upon  the 
ParUament- litoU ;  but  my  lord  Coke  tells  us,  ho 
hatli  recite^l  d^e  record}  *  de  verbo  in  verbum  :'* 
In  the  3d  Institute,  fol.   15.  there  are  all  d/a 

{>roceedings.  It  was  not  ah  indictment,  for  tnV 
ord  Coke  contradicts  that,  and  says,  it  was  a 
declaration:  There  the  record  at  laige  sets 
forth,,  that  the  bishop  of  Winchester  was  at- 
tached to  answer  the  king ;  for  thM  whereas 
at  a  parliament  held  at  Sarum,  it  was  ordained, 

*  per  ipsum  Regem  ne  quis  ad  Dom.  Parlia- 
'  meiit.  summomtus  ab  eodem  recederet  sine  Ii- 

*  centia  Regis.''  And  that  this  bishop,  in  e<»n- 
tempt  of  the  king,  redssits  without  leave  of  the 
king.  I  think,  it  is  rather  an  action  than  a  cri- 
minal proceeding:  W^hat  says  the  bishop  tb 
this  ?  He  comes,  and  says,  <  Si  quis  deliquerit 
'  erga  DominumR^em  inParliamedtoaGciuO, 
<  in  Plurlifitki^iito  debet  oordgi  et  wi^Ddari,  4i 


'  »m  MSA  IB  mtp^re  G^riaquam  in  IHurliamen- 
Mo,^  &p.  IFW  heeoiaes  (if  this  plea?  It  is 
stmige  there  should  be  such  an  inhibitipn,  ihat 
00  wfm  shpvtA  depart  ivithout  leare  of  ^e  kia^ 
9od  the  lii^lKip  be  punish^  fiir  it ;  we  do  not 
ind  apyjudm^t  wa?  eiTfai,  nof  would  they 
.ventareto  do  it.  My  lordCoke  hat|i  a  mail 
#p^  it ;  for  Ibis  yery  .reason,  it  looked  as  if  there 
99fi  a  deogn  to  Fea|c«n  the  parliaments,  by 
brtngifig^  thdr  proceedinfifs  into  Westminster- 
Mff  dRlt  t|if>y  |r<>ald  n«t  &  it ;  thejr  would  §pfe 
no  judgment  fortbek^ig';  but  m  augiit  ^p- 
feacs,  the  i^  stood. 

Tken  mue  is  ^e  oth^  pase  of  Mr«  Plowden, 
and  io9fxj  more  in  pomo  ^  seeundo  PhiL  et 
Mar.  where  a  great  jaany  of  them,  some 
wbeioeaf  .werehurvess^s,  ^d  they  si^bmitte^, 
IkH  he  did  Bot.  l^e  iqfonmUiQn  tkere  is  this, 
4hat  these  peicsons  wore  summoned  to  the  par- 
Jiament,  and  departed  irom  thence  without  the 
hve  of  A^kleSg  gMqne&u  though  it  was  |ro- 
Jufaited  by  .them  that  any  should  depart :  Most 
of  thaninibinit«to  aj&ne ;  and  if  it  had  rested 
Am,  it  jui^iians  .tticned  to  .the  pvejndice  of 
ifae  jCommons  as  an  exi^mnte. 

Bat  Air.  Plowden,.he  pteads  as  one.that  un- 
^ecatood  himself,  and  the  power  of  parliaments, 
-and  their  prooeedings.Teiy  wcdl,  and  considers 
4he  June  to  have  pleaded  m  :  Si^s  he,  I  con- 
iinaed  in.the  pattiam^t  from. the  beginning  to 
jlhe.ead  of  the  |»arliament ;  hut  he  relies  not 
Jfaere;  buthe  brings  a  .traYerse  full  of  preg- 
ivmeT  ;  and  if  our  plea  be  faulty,  theirs  ^vas  an 
4iuiiu]0d.times  as  £mlty,  abMgut  hoc.  That  he, 
•thesaid  fdmuod  £l<iwdai,  the  said  day  and 
year  during  the  said  pailUmient,  without  licence 
tf. the. said  kmgand  fjpieen,  and  the  court. afore- 
aNd  did  oontemptuoiisly  depart  in  eontempt  of 
ibe  said  kmg  and  queen,  and  their  command- 
,iQcat  and  ii^ihitkHi,  and  to  the  great  detriment 
«f  the  oommofi-weal  and  state  ^thiakingdom, 
4ce.  Ail  thend  things  he  pleads,  which  your  lord- 
ahqi  knows  to.  be  a  very'  dl  traverse ;  and  yet  this 
case  continued  aU.the  time  of  that  queen,  and 
ibe  oowt  woidd  never  give  judgn^nt  in  it.  This 
jma»  in  pinno  et  seeundo  ^  and  yet  it  appev- 
ingapoB  the  face  .<>f  the  information,  tnat  it 
wi^a  case  that  conoerned  the  Commons,* the 
court  would  not  give  judgment  .for  or  agajnat 
A^jooun*.  ..»«««  tt.  W  .nd  ,«.„ 

There  is  a.  later  case,  and  that  is.  Elliot's  case 

5  Car.^    There  is  an  information  against  my 

,lMii  Hollis,  sir  John  .Elliot,  and'  many  more; 

jMd  tfa^e  is  a  plea  pat  in  to  the  jmismction  of 

.thecniut ;  I  twve  a  copy  oi'  my  Jord  .HoUis's 

.plea,  and  jtisina  manner  as  faulty  as  PIow- 

dca's  plea :  botthe  court  ih  that  case  .does  not 

jponpon  the  insufEciency  of  the  plea,  but  gives 

jwl|iui  pil  genegaily  that  thiiC^oiirt  h»d  a  jurist 

.dHtoan;  me  aasavit  happened  uk  parliament* 

and  the  wonb  wetCLSpolbeo.th^re;  and  upon 

the  dttaurer,  |b«y  gave  judgment  upon  the 

whole  .matter.    >Vhat  becttfne  of  that  judg- 

f  W^kmw.very  wsU  it  was  reversed,  19 


*S9ewtL^^.JiSif^>Mi. 


I  of  this  Icing.  And  pray  observe  the  proceed- 
I  ings  in  the  reversal  of  that  judgment.  Judg 
meat  was  gi%  en  against  my  lord  HoUis  and  ma 
rest  e£  the  gentlemen  of  the  House  of  Com« 
moiM^  though  there  was  no  prospect  of  a  par- 
liament, yet  they  were  obstinate,  and  would  not 
plead  ;  for  they  thought  the  Judgment  to  be ")» 
very  hard  judgment;  and  this  being  a  pleaih 
abatement,  judgment  was  given  for  want  of  a 
plea  over.  It  may  fallout  in  this  <aise,  tbit 
this  person  mafr  be  obstinate,  anjl  not  plead 
orer,  if  you  should  give  your  judgment  against 
this  plea.  In  Elliot's  case  they  were  fined  sfe* 
verel^,  and  they  continued  under  tliis  judginqnt 
in  ^son,  and  in  execution  for  the  fine  a  great 
while ',  and  they  were  delivoed  by  whdt  I  can- 
not indeed  justity  in  all  it's  proceedings,  I  meui 
the  long-parliament ;  but  wliat  was  done  ui  t9 
of  this  kmg,  I  think  is  good  authority,  which 
none  can  say  but  was  a  parliament  as  usdtd  to 
the  king  and  kingdom  as  ever  could  he.  In 
that  paniament  -me  Commons  examined  ibis 
'/ud^ent,  I  speak  because  I  have  it  in  my 
printed  book ;  it  is  in  Croke  Car.  ,1  confess,  it 
IS  not  in  tiie  first  impression ;  but  it  is  in  the  se- 
cond edition,  which  1  liave,  and  these  are  the 
expressions  in  it. 
X.  C  J.  What  case  is  that  ? 
Mr.  Wdlianu,  It  is  4n  Croke  Car.  181,  604, 
butlhe  iieversal was  in  1 9 of thisking.  ^ 

.  X.  C.  J,  Was  ^the  judgment  given,  do  you 
say,  19  of  this  ku^  r  Can  a  case  of  Ihat  tuna 
be  reported  in  Croke  f 

Mr.  Williana,  I  donotsaysaabsoKiathing 
If  your  lord^p  will  have  patience  to  hear  me^ 
1  willteli  ynuwhatlsayr  lily  book,  which 
is  the  2d  impression  of  Cr^ke,  reflecting  upon 
that  case  in  5  Caroli,  does  publish  the  ]M>tes  of 
the  House  of  Commons  about,  and  the  reversnd 
of  the  Judgment,  in  the  19th  of  this  king« 
Inhere  the  proceeding  is  this  ;  Information  *  is 
given  to  the  House  of  Commons,  that  thera 
was  such  a  case  published,  which'  did  derogate 
much  from  the  privilege  of  parliament,  invad- 
ing the  liberty  of  spe^  ;  and  the.fioilse  of 
CoBunons  considering  the .  consequence,  or- 
dered the  book  to  be  sent  for  aod  read,  aild 
taken  into  consideration  anjd  debated ;  and  upon 
debate,  the  House  came  to  this  resolution. 
That  the  judgment  against  I^lUot  and  others  is 
an  illegal  ju^§;ment,  and  against  the  freedom 
and  liberty  of  speech:  and  this  Vote  they  sand 
up  to  the  Lords,  where  it  is  confirmcMi  and 
resolved  in  agreement  with  the  Vote  of  t^e 
Commons :  and  hy  the  way,  in  answer  to  a 
paper  that  is  commonly  spread  about  hj  the 
'name  of  "  TheObser?ator  i"  \  say,  the  Com- 
moDS  came  to  a.ELesolution,  and  pass  a  vote^ 
i^hich  is  not  indei^  a  law ;  and  when  they  haf« 
done  that,  they  may  transmit  their  opinions  .to 
the  Lords,  ai]^  desire  them  to  concur:  then  the 
Lords  and  Commons  have  a. Conference  upan 
it,  and  at  the  Conterence  the  Commons  reasons 
ure  debvered,  which  the  Lords  take  up  with 
^em  to  their.  House,  and  debate  them.  Then 
,^ey  come. to  a  resolution  to  agree  wi|h  the 

C<9uii«na.  MbgrwjuAM^  vjfwm^ 
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of  both  Houses,  they  go  regularly  to  work,  by 
Writ  of  Error  to  reverse  the  judgment.  And 
tf  it  should  fall  put  in  this  case,  that  your  lord- 
ship should  give  judgment  against  the  plea, 
and  this  person  should  be  obstinate,  and  not 
prend  over,  and  thereupon  your  lordship  give 
judgment  of  death  upon  him';  it  may  come 
to  Ix:  a  Very  hard  case,  if  a  Writ  of  Error  should 
be  brought  in  parliament,  to  reverse  this  judg- 
ment ;  and  it  should  be  reversed  when  the  party 
is  dead.  Therefore  it  trill  be  of  great  conse- 
rjuence  in  this  imrticular. 

My  lord,  I  will  mind  you  of  one  old  case,  it 
^as  20  Ric.  2.  A  person  [Thomas  Hackse^ ] 
there  presents-a  petition  to  the  Commons  m 
parliament ;  and  it  seems  there  was  somelliing 
suggested  in  the  Petition,  which  did  amount  to 
high-treason,  as  there  may  be  some  petition  or 
tome  complaint  a^insta  great  nunisterthat 
may  contain  an  insmuation,  as  it  were,  of  high- 
treason  ;  he  ^vas  ^ndicted  out  of  parliament  for 
high-treason,  and  was  found  Guilty,  and  by 
the  grace  of  the  prince  he  was  pardoned  :  but 
beicause  the  Commons  would  not  lie  under  that 

Secedent  of  an '  invasion  of  their  privilege, 
ough  he  was  a  person  without  doors  that  pre- 
pared that  petition,  and  no  more  hurt  done  to 
nim  but  the  prosecution,  he  being  pardoned,  the 
judgment  Mas  voided. 

£.  C.J.  Where  is  ^at  authority  ? 

Mr.  Williams,  «ORic.  2,  Ro.  Pari.  12.  And 
you  win  find  it  in  the  argument  of  Snlden's 
€ase,  published  in  Rusfaworth's  Ck>Ilections, 
Appenaix  to  vol.  1,  fol.  47,  and  48. 

And  now,  my  lord,  I  have  done  with  the 
substance  of  the  case,  with  my  Masons  for  the 
matter  and  for  the  form.  In  this  case,  here  is 
the  life  of  a  person  before  you ;  here  is  the 
riglit  of  the  Commons  to  impeach  in  parlia- 
ment, before  you  ;  here  is  the  judicature  of  the 
Xiordsto  determine  that  impeachment,  before 
you  ;  here  are  the  method  and  proceeding  of 
parliament  before  you  ;  and  how  far  you  will 
lay  ^our  hands  upon  this  case,  thus  circum- 
stantiated, we  must  submit  to  you  :  but  I  hope 
you  will  proceed  no  fuither  on  ike  indictment. 

L.C.J.-  Pray,  gentlemen,  let  us  a  little 
direct  you  not  to  spend  our  time  about  that 
which  IS  not  to  die  purpose,  or  that  is  not  in  the 
case :  here  is  nothing  of  the  Commons  right 
to  im|>each  in  pariiament  before  us,  nor  of  the 
I^rds  jurisdiction,  nor  the  methods  of  pariia- 
ment in  this  case :  they  are  things  quite  foreign 
to  the  case  and  the  matter  in  hand  ;  which  is, 
whether  this  plea,  as  thus  pleaded,  be  suffi- 
eient  to  protect  the  prisoner  from  being  ques- 
tioned in  this  Court,  for  the  treasonable  matter 
in  the  indictment  before  us.  Therefore  you 
euefat  not  to  spend  time  in  things  that  are  not 
before  us  to  be  considered,  being  out  of  the 
case ;  for  we  have  nothing  to  do  with  any  pri- 
vilege of  pariiament,  or  ofeidier  of  the  Houses 
berto  at  this  time. 

Justice  Jones.  And,  sentlemen,  there  is  no- 
thing at  all  here  of  any  hu^  done  in  pariliament 
that  can  be  insisted  on  here ;  nor  is  there  any 
«oorpIaiDt against Blr.  f^diarrisAHr  anything 


he  hath  done  in  parliament.  All  IMhr.  WilliaiBs's 
precedents  run  to  that ;  but  this  is  fb»  a  ^bing 
done  without  doors. 

L,  C  J.  We  speak  to  you  to  come  te  the 
pomt,  which  is  the  duty  or  all  Courts  to  keep 
counsel  to  the  points  before  diem.  The  sole 
matter  before  us  is,  whether  this  be  a  good  ideft 
to  ouste  this  Court  of  a  jorisdictioO}  whidi 
otherwise  unquestionably  we  have  of  this 
matter? 

Mr.  WiUiamf.  It  is  a  hard  matter  for  the 
bar  to  answer  the  bench,  my  lord. 

Sir  Fr,  Winnington.  My  lord,  I  shall  pursue 
your  dh«etion  as  wdl  as  my  uuderstuidiiiff 
will  g^ve  me  leave,  and  save  your  time  as  muen 
as  I  can ;  but  the  Court  havmg  assigned  us  of 
counsel,  you  will  give  us  leave  fo  use  our  dis- 
cretion, keeping  as  near  as  we  can  to  tfaepointa 
of  the  case,  and  to  the  pleading.  But  if  upoB 
the  reasoning  of  this  case,  other  parliament^ 
oises  fall  in,  I  hope  you  will  give  me  leave^to 
cite  them  for  maintaming  our  plea.  The  plea 
here  is  to  the  jurisdiction,  and.consists  of  two 
parts.  First,  matter  of  record,  which  is,  that 
an  impeachment  is  depending  in  the  House  of 
Lords  (for  so  it  must  betaken  upon  the  plead* 
ing,  as  h  shall  manifestly  prove :)  the  second  ie 
matter  in  pais  (viz.)  the  averment,  that  the  inn- 
peachraent  and  indictment  are  for  one  and  the 
same  treason :  and  the  plea  is  made  up  of  these 
two  parts,  together  with  an  averment  that  the 

Eerson  is  the  same.  The  king's  attorney 
ath  been  pleased  to  demur  eeiMrally  to  ae, 
and  I  am  sure  that  if  our  plea  be  wdl  andibc* 
mally  pleaded,  all  the  matter  of  fiust  is  con- 
fessed by  the  demurrer. 

Mr.  Attorney  did,  to  my  apprehension,  naake 
but  one  objection  the  other  day,  and  he  still  in- 
sists upon  it,  that  here  is  a  record  too  graendly 
pleaded,  and  they  compare  it  to  the  common 
case  of  an  *  auter  foitE  acquit,  upon  another 
indictment ;  but  I  hope  to  make  it  evidently 
appear,  that  it  is  in  no  sort  a  parallel  case.  The 
matter  which  I  conceive  is  confessed  by  the 
demurrer,  is,  that  there  is  an  impeachment  by 
the  Commons  of-  Enffland  of  high-treason 
against  Fitzharris  lodged  in  the  House  of  I^ords, 

*  secundum  legem  et  o(Mi8uetudinem  pariia- 

*  menti :'  and  that  the  treason  for  which  he 
was  impeached,  is  the  same  treason  oontsined 
in  the  indictment^  to  which  die  prisoner  hath 
now  pleaded  Upon  this  matter  of  fact,  so 
agreed,  the  general  question  is. 

Whether  an  impeachment  for  treason,  fay 
the  House  of  Commons,  and  still  dependinip, 
he  a  sufficient  matter  to  ouste  the  Court  Ann 
prooeedine  upon  an  indiotment  for  the  same 
offence.  Bfy  method  will  be  shortly  to  spetk, 
to  these  thinffs. 

X.  C.  Js  Pray  let  ns  give  yon  somedirectioB  ; 
that  is  net  the  question,  nor  can  oome  in  qneslion 
in  the  case :  von  mistake  the  points  of  the  case. 

Sir  Fr,  WinmimgUm*  Why,  my  hirdP 

X.  C.  J.  The  question  is,  whetfier  yon  have 
pleaded  sufficient  matter  bete  to  ouste  ns  of  oor 
jurisdiction  ?  It  is  to  no  purpose  to  pot  oi 
tions  in  the  ease,  thatare  not«i  it. 
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Sir  P.  Winnington.  Mv  lord^  I  know  the 
€»se  IB  very  nice  spd  tender  on  ail  sides,  and 
Clierefixre  may  Yery  well  bear  an  interruption  ; 
Inyirefer  I  express  mys^,  my  ineaningf  is 
tbe  same  with  yowt  lordship's.  The  method 
that  I  diall  proceed  in,  will  be  this:  I  will 
■vppsae  the  case  before  you  had  been  of  an 
inqieadinieBt,  containing  the  specid  treason 
lor  wftich  he  is  «ow  indicted.  1  wfll  shew  in 
the  next  ptaoe.  Chat  as  it  is  now  pleaded,  it  is  as 
■vaifaible  as  if  the  impeachment  in  Hie  House  of 
l^mk  had  mentioned  the  particular  treason.  I 
dmfl  then  gfiye  some  reasons  why  if  is  so,  and 
mention  one  or  two  precedents  that  hare  not 
yet  been  citad.  Two  of  the  kind's  counsel  did 
agree,  that  they  would  not  m&e  a  doubt  of 
the.  plea,  if  there  had  been  a  particular  Im- 
peecfamoit;  and  therefore  I  would,  by  con- 
sideni:^  what  would  be  the  reason  of  that  case, 
apply  it  particiifairly  to  the  present  ease.  The 
tioineof  Lords  is  a  superior  court  to  this:  and 
is  agreed  to  he  the  highi»t  court  of  record  in 
the  kingdom,  Phiwden  389.  Co.  Lit«  109,  1 10. 
9  Co.  in  Predat.  And  then  I  am  within  the 
oamoion  rule  of  pleading,  according  to  the  dif- 
foeoeea  taken  in  Bparie^sCase  5  0».  61,  and 
6fi.  That  a  suit  first  commenced  in  an  inferior 
court  cannot  stop  a  suit  in  a  superior  court, 
though  flobeequeot ;  but  a  suit  in  a  superior  court 
may  be  pleaded,  to  stop  the  proceedings  of  one 
Aat  is  iniericH-.  And  though  it  mav  be  objected 
here,  that  the  parliament  is  determmed  and  dis- 
sohred,  and  so  there  would  be  a  failure  of  justice ; 
ye*  this  objection  is  of  no  force :  for  if  once  the 
ooit  be  well  commenced  in  the  superior  court 
it  cannot  at^er  go  down  to  the  inferior.  And 
what  is  beg-on  in  one  parliament  may  be  deter- 
BMoed  in  another ;  so  is  the  case  4  Edward  3. 
tt.  16.  of  the  lord  Berkdey,  and  those  that  were 
accBsed  for  the  death  of  Edward  3.*  And 
tbonrh  it  was  olgected  thore,  as  hath  been  .here, 
tfist  hy  this  means  there  might  be  a  stop  of  jus- 
tice, by  the  dissolution  of  the  moliament ;  yet 
the  sMnrt  and  true  answer  is,  That  it  is  in  law 
to  be  presumed,  parliaments  will  be  called  fre- 
^[Bently,  to  consider  of  the  business  of  the  king- 
dMD,  and  redress  grierances,  according  to  the 
aereral  Statutes  made  for  that  purpose,  4  Ed. 
3.  cap.  14.  36  Ed.  3.  cap.  10.  I  snail  labour 
this  no  fiirther ;  but  taJong  itasthe  coinmon 
ride  of  pleading,  that  a  record  in  a  superior 
court  may  he  pleaded  to  stop  a  proceeding  in 
an  inierior ;  I  wudl  come  to  prove  that  this  re- 
eord  is  well  pleaded,  and  could  not  be  otherwise, 
ontas  Mr.  Attorney  would  haye  had  us  plead 
what  is  Mse,  thishein^  the  truth  of  the  case. 
For  the  Commons  did  impeach  Mr.  Fitzhanis 
geaetally  of  treason,  as  it  is  the  course  of  par- 
ftan><mt«  for  tbcm  to  do ;  and  in  our  very  plea 
we  aUedge,  that  he  was  impeached  *  secundum 

Sem  et  consoetudinem  parliamenti  ;*  and  so  j 
.  Attorney  bath  confossiBd  by  the  demurrer : 
and  if  they  may  prefer  an  Impeachment  in  ge- 
neral, aecordingto  the  law  and  custom  ofpar- 
:;  why  then  so  ftr  it  must  be  allowed, 

')Sce  rol.  l9.p.  55f  of  this  CoUectioii. 


tiiat  we  have  pleaded  well  that  he  was  mipeach- 
ed  of  treason.  It  is  very  true,  mylon},if  a 
man  will  plead  generally  that  he  wasindicteci 
of  High-Treason,  it  would  be  ill;  because  the 
court  cannot  take  it  otherwise  than  he  pleided 
it ;  and  such  a  general  indictment  would  be  al- 
together void,  aiad  therefore  no  averment  could 
make  it  good)  or  supply  that  generality  and  un* 
certainty. 

But  an  impeachment  generaiiy  for  treason 
is  good  and  warranted  by  the  law  and  course  of 
parliament,  and  so  confessed  by  the  demurrer. 
And  so  your  lordship  will  take  it  to  be,  and  will 
give  credit,  that  aU  is  regular  in  the  proceed- 
ings of  that  high  court.  You  will  pi-esome^ 
even  in  the  ecclesiastical  courts  (as  my  lord 
Coke  says  in  the  4th  report)  that  all  thing?  are 
rightly  donej  when  they  have  a  jui-isdiction ; 
A  fortiori  you  will  believe  the  greatest  court 
in  the  kingdom  does  proceed  regularly.  My 
lord  Coke  in  Ibe  4th  inst.  fol.  14,  and  15,  does 
say,  what  the  law  anu  course  of  parliament  is, 
the  judges  will  never  intermeddle  with.  They 
alwajTS  leave  it  to  the  parliament,  who  are  the 
superior  judges,  and  are  to  determine  the  matr 
ters  before  them.  For*  they  take  notice,  that 
the  course  of  a  court  is  the  law  of  a  court,  as  it 
is  in  Lane's  case  in  the  2d  report  in  tlie  case  of 
the  Exchequer.  And  therefore,  if  a  general 
impeachment  is  *  secundum  legem  et  consue* . 
tuoinem/  which  is  confessed  by  the  demun*er 
in  this  case,  then  you  must  iake  it  for  granted 
that  the  parliament  proceed  rightly,  and  that 
such  a  general  impeachment  is  sufficient  in 
law.  There  is  a  famous  case  that  strengthens 
what  I  say,  11  Ric.  2.  di.  Rot.  Pari.  par.  2. 
the  case  ot  the  Lords  appellants.  You  will  find 
it  also  cited  in  Rushwomi's  Col.  part  1.  in  the 
appendix,  fol.  51.  Tresilian  and  others  were  ap- 
pealed against  for  treason,  and  both  the  judges 
of  the  common  and  of  the  civil  law  weie  by  di- 
rection of  the  king  called  to  advise  of  that  mat- 
ter. ^  And  they  £d  aQ  declare,  that  the  pro* 
ceedings  in  that  case  were  neither  agreeable 
to  common  law,  nor  civil  law.  But  the  Lords 
in  parliament  said,  it  did  not  belong  to  the 
judges  of  the  common  law  or  civil  law  to  guide 
them  ;  but  that  they  ought  to  proceed  accord- 
ing to  the  course  and  law  of  parliaments  (which 
are  the  words  of  our  plea),  and  that  therefore 
no  opinion  of  theirs  should  ouste  them  of  their 
jurisdiction,  or  alter  the  course  and  method  of 
their  proceeding.  My  lord,  this  case  is  very 
remarkable ;  but  I  will  go  a  little  farther :  tlie 
judges  in  all  ages  have  been  so  far  from  taking 
upon  them  to  jud&fe  of  the  laws  and  customs  of 
parliament,  that  they  have  denied  to  answer 
when  their  advice  has  been  demanded,  and  int- 
sbted  upon  it,  that  they  were  not  proper  judges 
of  such  matters,  as  in  31  Hfen.  6.  Rot.  Par.  n; 
26.  For  there,  among  other  things,  the  jiuj^tii 
were  demanded,  whether  the  Sp^er  of  the 
House,  dming  the  adjournment  of-parliamcak 
might -be  arrested:  they  desired  to  oeexcvaea 
from  giving  any  opinion :  for,  said  they,  in  this 
great  matter  the^  ought  not  to  interpose,  it 
being  a  matt^  ol  parliament. 
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i«  the  great  ooubcfl  pjrimo  et  secundo  Je- 
«oVi,  about  the  iraio«  of  both  kiagdonis,  the 
judges  Te£uuBed  to  give  their  epiniODs  upon  sere- 
l«l  questiona  put  to  them ;  deuiing  to  be  ex- 
eaeed  j  for  that  auch  thiuga  did  not  beloDg  to 
them,  hat  wei«  matters  fit  for  parlianieat  only. 
H y  meanmg  ia,  to  infer  trom  hei^ee,  that  ainoe 
it  i%  {beaded  nere  to  he  according  t9  the  hiw  and 
course  of  parliaments,  and  Mr.  Attorney  hath 
aeknowlea^ed  it,  that  now  your  iorJship  is 
forodoaed  rrom  farther  meddlinff  wilh  this  case', 
it  appearing  upon  record  to  be  2  matter  where- 
cf  you  cannot  judge. 

Hut  the  objeotion  is,  that  admit  the  impeach- 
ment should  be  taken  to  be  according  to  tlie 
course  of  parliament,  yet  it  is  so  (general,  that 
the  court  cannot  judge  upon  it :  I  answer,  that 
it  is  eyident  the  impeachment  was  not  for  no- 
thing; it  is  most  certainly  to  be  presumed,  that 
anoh  a  body  of  men  as  tne  House  of  Commons 
would  not  impeach  a  man  for  no  crime.  Fitz- 
liarris  avers  oy  his  plea,  that  it  was  ibr  the 
aame  treason,  for  wluch  the  juiy  hare  found 
this  InU  agfunst  him.  ^ow  this  averment 
makes  the  matter  as  olear  to.the  court,  as  if  the 
impeachment  had  mentioned  the  particular 
treason. 

£very  day's  experience  shews,  that  aver- 
«nents,  whicn  are  consistent  with  the  record, 
«re  eood,  and  are  of  necessity  to  dear  the  fact 
to  &^  court ;  so  that  the  judges  may  give  a 
judgment  upon  it.  M  tlie  defendant  will  plead 
«  Koovevy  m  a  -formal  action,  in  bar  to  an  ac- 
tion of  debt,  or  other  action ;  it  is  not  enough 
€or  him  to  set  out  the  record ;  he  must  aver 
4Uso,that4he  causes  of  the  action  are  the  same, 
and  that  it  is  the  same  person  who  is  mentioned 
In  one  record,  and  4n  the  other  records ;  and 
4)ys  shews,  that  the  most  special  and  particular 
cure  of  .no  use  without  averments. 

iMy  lord,  there  is  a  case  that  I  find  directly 
to  *this  purpose,  which  goes  further  than  the 
case  I  JkI  but  now  put,  and  that  is,  96  Aasiz.  Fl. 
•15.  It  is  also  mentioned  in  Stamf.  Pla.  Oor. 
j|05,-where  a  man  was  mdicted  for  the  murder 
ef  J.S.  and  he  pleads  a  reccHtl  of  aoouittal, 
whence  he  was  indicted  for  the  mm<der  or  J.  N. 
-But  he  avers,  that  J.  S.  in  this  indictment,  is 
4he<8apie  person  with  J.  N.  in  the  other  indict- 
ment ;  4md  that  was  adjodsed  a  good  plea,  and 
the  parfy  was  acquitted,  though  the  averment 
there  seemed  to  be  a  contradiction  to  the  re- 
aofA,  Tlutf  makes  it  clear,  that  if  an  averment 
jnay  consist  with  the  record,  the  law  will  allow 
It  Tin  Mere's  Rep.  833,  PI.  .11142,  the  king 
ogiiBflt  Howard,  it  is  said,  that  if  an  aet  ef  par- 
'iiaoMSt  be  eertmed  into  'Chancery,  no  Aver- 
«ient]ieato  say  this  isno  a^  of  parliament,  be- 
«€a^8e  thedommons  did  not  assent  to  it ;  but  if 
k  i^pean  hi  the  body  of-the  aet,  that  the  Com- 
4nOBs«i]id  ii«t  assent,  as  if  it  was  ordained  by 
(the  king  aod'Lords^-and  without  mentioning 
^y  assent  ef  the  Commons:  thereitmaybe 
4Nnnedto  beno-aet;  .for  thiabeinaf  a  matter, 
«»iiataptwidi  the  record,  iaarerrabfe!  lAndso' 
It  js  spread  4ii  «6  H.  ^6,  UL  18,  PakiDton;8 
Case. 


Nov  Mr.  At^Mrneyhas  1# electi^t^  here  (at 
it  is  in  all  such  caaes)  eitW  to  p^e^d  null  tUL 
lUcurd*  and  then  we  xajM  b$g^e  produced  it ; 
and  if  we  had  failed,  it  l^ad  b^  ag^nst  us,  ai 
to  the  wbote  pl/ea.  Or  if  he  woqjd  not  dieoy  th^ 
record  (as  indeed  he  co^uld  not)  he  xnightjxiive 
taken  issue  unoi^  our  ayecnp^pt,  that  it  was  iv4 
for  one  ^d  the  saine  offence ;  InjU  b^  has  der 
in^rred,  aud  thereby  oofifem^  there  is  inch  a 
record,  and  confessed  the^yerment  to  be  true, 
that  he  wa^  impieached  for  the  same  crime,  and 
that  he  is  the  same  person.  AM  now  it  is  pUin 
to  ^our  lordship,  that  1  stated  the  question  tigk^ 
at  tu-st. 

My  lord,  I  shall  dte  you  one  precedent  out 
of  Itast.  £nt.  fol.  384  and  S83,  where  a  man 
was  indicted  and  aoiiuitted  before  certain  jus* 
tices,  and  being  indicted  de  novo — r- 

L.  C.  J.    }X  is  title  ,Gi|ol*deUvery,  is  it  not  ? 

Sir  f  .  Win,  Yes,  my  lord,  it  is.  And  Ym 
pleads  that  he  was  indicted  '  coram  iJiis  justi- 
*  ciariis,'  for  the  same  felony,  and  upon  th» 
plea  the  ci^ry  is  made,  <  Quia  ^jstatum  est  hie 
'  in  cur.  inprs^atos  justiciariQS,^>h&i;the  said 
party  was  acquitted  of  the  fdonjr,  in  nuuiner 
and  form,  as  lie  had  aUe<1ged  is^  his  plea. 
Therefore  it  is  adjudged,  that  he  .^hould.be  dis- 
charged, and  go  witliout  delay.  My  Iqrd,  I  <k> 
not  altogether  r^y  upon  this  precedent  for  law  ; 
but  I  find  It  in  that  book. 

Now,  my  iord,  f  shsi)!  offer  i^^me  reasons  la 
gpeneraJ.  First,  that  wk^fx  Qoce  theiCommons 
m  padianient,  in  the  name  o^'  themselves,  and 
of*  all  the  Ccmunons  of  England,  have  lodged 
m  iiqpe^meot  9^;aixist  any  man,  it  s^ems  U> 
ine  against  natui-al  justice,  that  ever  a^y  com- 
moners should  af^envacds  come  to  try  or  jodge 
tliat  Qwp  for  that  f^.  j  ^ppeflk  this,  .becaiiae 
every  manin£ngland  that  is  a  commoner,  isja 
party  to  the  accusation ;  and  so  we  have  plead-^ 
ed  hy  such  ap^impeacbment,  a  man  is  sulnectaif 
to  another  j^rt  of  trial:  ftlagna.Gltarta  «ays» 
That  every  mjsn  shall  be  tried  by  his  peers,  -qf 
by  the.lan^  <tf  tbe.land.  And.h;^  the  lauv  of  the 
land,  there  a^  sev^nd  sorts  .of  trial,  iwpie  hy 
juries,  others  not  by  juries.  This  \s  one  #f 
those  sorts  where  the  tiial  is  by  th«  laMr 
of  the  hmd,  but  not  by  his  peers :  for  it 
would  be  hard  .that  l^ly  vw^  Jihoutd  come 
to  try  or  give  judgment  .qpon  a  person  who 
.hath  been  his  accuser  ibe^re;  and  in  efiegt 
h4|th  akeady  .giiren  .his  judginent  that  .he  is 
guilty,  by  the  accusation  pf  hioi,  ^  {jo.stands 
not  indifferent.  By  this  ,m«9iis  the  trial  \^ 
jury  is  gone ;  and  the  I^rds,.%vho  are  th^  peers 
af  the.ieakn,  are  judges  in  point  of  fiM:t,.a3  )¥all 
as  Jaw.  Here  is  an  enormoMa  ofteoce,  .against 
which  all  the  nation  ^esi  for.so  they  dp  m  t^ 
impeachment.  Then,  fssys  tbc'  law,*  it  js  not  St 
that  you  should  try  hun^  jwho  are  parties  ;  hut 
the  Xot^are  the  proper  judges,  they.slM^  ti^ 
lum.per  it$U»y,9Bgi  the.coaunon9r8  nay  coill« 
in  as  witneases,  but  vf^t  as  judges.. 

My  lord,  another  reason  is  this,  that  lif  ao 
appeal  of  death,  or  ai\y  ether  appeal  w^re  4e- 
p^ding-beforethe.atatote.of  3H.  7.jcap.J, 
thekii^couhLnatpcooeaiiuponaii  Jaiictment 
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fat  ike  dime  fact ;  liecaaae  At  kuur^  as  ih« 
^Mnifion  pareitt,  (fees  only  take  care  uiaft  sneli 
•IKenders  sboidd  net  go  away  with  ijnpdrtity  ; 
luit  the  preferenee  was  giren  to  the  person 
Biore  partioiilariy  concernied,  and  the  king's  in- 
•dkrtment  must  stRy^  ti!1  the  year  and  day  were 
WJt,  Id  Sec  whefher  they  will  proceed  in  tlieir 
aiu.  And  so  savs  my  lord  cbieTrn^tice  Hal^, 
u  his  Pleas  of  the  Crown,  '24,  4«,  45.  Then 
*  t  mioori  ad  majus,'  does  the  \kvr  so  r^^d  the 
interest  of  the  ^ife  or  tlie  heir,  Sec.  m  their 
suit,  and  has  it  no  regard  to  the  suit  of  all  the 
Commons  of  England  P  For  manifestly,  an 
impeachment  is  the  sait  of  the  peoj^le,  and  not 
tbe  king^'s  suit. 

TbsA  is  the  2d  reason  ;  another  reasop  tshaH 
nrge,  is  that  which  was  touched  by  Mr.  Wil- 
liams. Suppose  this  ttian  rfionld  he  tried  here, 
and  be  acquitted  ;  is  it  to  he  presaified  that  he 
can  plead  this, acquittal  in  bar  to  the  impeach- 
ment before  the  Lords  ?  My  lord,  I  oeliere 
there  is  no.  con:ridertn|^  manin  England,  that 
has  regard  ehhcr  to  tne  jurisdiction  of  parlia- 
ueHt,  or  'to  the  nature  of  the  suit,  will  affirm, 
thai  Tt  wooSl  be  a  ^i^ood  idea ;  and  that  he  could 
bar  the  greki  Conrt  of  the  kin^om  from  pro- 
ccedinfi^  against  hitu,  by  saying  he  was  ac- 
fcdttedTEy  a  Jury  in  Westnrinster-Hall,  after  &e 
not  '^^  nrst  tre)l  commenced,  in  that  Court. 

My  lord,  1  sayi  with  re\*erence  to  the  Court, 
ifaat  should  you  proceed  in  €tih  tiial,  it  may  fall 
out,  that  contrary  ti>  a  fandanienta)  mie  of  law, 
a  mail  shall  be  twice  put  in  danger  of  his  Kfe 
fbr  4de  o'flehce,  \«'hicn  by  the  law  he  cannot 
be ;  and  therefore  I  urge  that  as  a  reason, 
irby  you  cannot  jfr6ceeS  here  on  this  indict-. 
mept. 

My  lord,  I  ^1  noiir  inention  two  or  three 
precedents,  which  will  prove  that  this  im- 
peachment is  according  to  the  course  and  latt- 
of  parliainents,  though  it  may  seem  needless, 
afl^  the  king's  learned  counsel  have  agreed 
to  it. 

My  lord,  I  shall  first  mention  the  case  of 
Kicluiel  de  ia  Poole,  Rot.  Par.  IB  or  28  H.  6, 
n.  18.  He  was  a  verv  great  man,  and  came 
to  the  House  of  Jjorns  voluntarily,  and  said, 
there  was  a  mmouir  (hat  he  was  guilty  of  hor- 
ittile  things. 

X.  C  X  Where  did  you  take  this  case,  out 
of  Cotton  ?  It  is  mentioned  there  ;  but  I  hate 
seen  a  copy  of  the  roll. 

Sir  Fr.  Wintrin^tm.  Yes^  my  lord :  there- 
vpoD  the  Oommons  pray  he  may  be  committed 
Upon  his  own  confession  ;  and  that  the  thing 
being  debated  in  the  House,  tKe  Lords  said, 
We  know  not  what  was  meant  by  those  words, 
'  horrible  things ;'  it  may  import  only  misde- 
meanors :  if  it  had  been  Said  treason,  we  bad 
kifeown  how  to  hate  proceeded  thereupon :  and 
thereupon  witliin  a  tew  days  after,  tne  Com  - 
moDs  came  and  accused  him  of  treason.  And 
there  it  is  said^  that  the  course  of  pariiament  is 
to  find  out  the  truth  by  circumstances,  and  such 
4egree9  aa  the  natuj'e  of  the  thing  will  bear, 
and  they  at^  not  confined  to  the  strict  rules  of 
fthar  Cocirtp.    I  w31  not  oit^  any  mox^lttliMt 


caiee,  though  there  are  maiiy  ta  be  ibmid  ef 
^penelrai  impeachments :  for  we  are  not  disptit- 
ing  what  is  the  right  and  course  of  impeach- 
ments, which  is  confessed,  upon  the  pleading  : 
but  we  have  had  several  cases  of  late  ;  the  eail 
of -Clarendon  was  impeached  generally,  aii4 
the  Commons  took  time  to  brin^  in  their  arti- 
cles ;  and  I  have  had  the  experience  in  three 
or  four  parliaments,  wherem  we  have  been 
pretty  well  busied  with  impeachments,  though 
we  haye  had  no  great  success  in  them,  thai 
though  the  Commons  mav,  if  they  please,  carry 
up  particttlar  articles  at  first  ^  yet  the  law  VLnd 
course  is,  for  the  Lords  to  receive  the  general 
impeachtucnt,  and  the  Commons  say,  thkt  ift 
due  time  they  vnXL  brinff  in  their  articles.  8» 
it  wvLs  done  in  the  case  of  the  fwe  popish  Lords ; 
some  particular  member  was  appointed  to  g0 
up,  and  impeach  them  of  high  treason  in  ge- 
neral; and  m  that  case,  though  the  paiiiameut 
was  dissolved  before  any  articles  wiere  sent  up, 
yet  afterwards,  in  ^e  next  parKament,  the  arti- 
cles upon  the  former  impeachments  were  senl 
up,  and  received,  and  my  lord  Stafford  slnceexc* 
cnted,  upon  his  contictiouupon  that  impeach* 
ment :  yet  indictments  were  exhibited  i^insi 
them,  before  ever  any  impeachment  was  sent 
up  by  the  Commons,  and  preparations  wei^ 
made  for  their  tiials.  But  fi*om  that  day  to  this^ 
there  hath  been  no  attempt  to  try  them  upoh 
tlieir  indictments,  though  there  have  beeb  Se- 
veral intervals  of  parliament. 

Our  ca^e  is  stroiigei'  than  that  of  the  Litn'ds : 
for  in  tiie  case  at  the  bar,  the  first  suit  was  ift' 
the  House  of  Lords  by  the  -Commons,  whilst 
in  the.  other  case  the  first  was  the  suit  of  the 
king,  by  indictment ;  and  yet  by  a  snbsequeni 
Hupeacnmeilt  that  was  stopped,  and  the  Lords 
continue  yet  prisoners  in  the  Tower.  Our 
time  hath  been  so  short,  that  we  Could  hdt  Sete 
tlie  copies  of  orders,  which  we  might  bdier- 
wise  have  made  use  of,  for  maintaining  thia 
plea :  we  sent  to  the  House  of  LoHs,  but  the 
oiiircrs  were  out  of  town,  and  we  could  come 
at  the  sigiit  of  nothing  there.  We  have  been 
told  the  opinion  of  the  judges  was  delivtir^ 
at  conncil  concerning  these  very  Lords,  that 
the  impeachrnents  bemg  lodgfed  m  pafliah^ent, 
no  other  prosecution  covdd  be  against  fixem,  till 
the  prosecution  of  the  Commons  was  deter- 
mined. So  far  the  Courts  below  have  always 
been  from  meddling  with  the  jurisdiction  of  par- 
liament, that  even  many  times  m  queistiops 
upon  acts  of  psbrliament,  {ney  have  gon^  lip  to 
the  paHiament,  to  know  what  was  iheant  by  it. 
And  I  remember  it  was  said  by  thte  Court  in 
that  case  of  my  lord  of  Shaftesbury,  where  it 
was  agreed  by  all,  that  the  commitment  Vas 
tiDo  general,  for  it  was  only  for  a  dantempt, 
whereas  the  crime  ought  particularly 'to  ap)^r 
in  the  warrant ;  thai  it  being  in  a  case  of 
commitment  by  the  parliament  (at  least  while 
that  parliament  was  continuing)  tney  od^t  not 
to  meddle  %rith  \t^  nor  could  tney  enquii^  into 
file  formality  of  the  warrant. 

My  lord,  I  must  miration  one  thih^  tondhljaSr 
ibe  ctm  vf  n^y  lord  HoBis,  which  was  «tA 
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bj  Mr.  Wiliiamsj  Mid  I  have  but  a  word  to  add : 
his  in  the  Appendix  to  the  first  part' of  Rush- 
worth's  Coll.  and  also  in  Croke,  Car.  fol.  181. 
Jt  was  there  pleaded  to  the  juriwiiction  of  this 
Court,  that  it  was  a  matter  done  in  parlia- 
inetft :  in  our  case  it  is  pleaded  that  an  im- 
peachment is  depending  in  parliament;  that 
was  but  a  nrosecuiion  for  a  misdemeanor,  this 
is  a  case  01  high -treason.  It  fell  out  in' that 
case,  the  Court  here  did  adjudge,  that  the  in- 
formation did  lie  ;  hut  upon  a  Writ  of  Error  it 
was  afiprccd  by  tlie  Lords  unanimousl  v,  that 
the  ju%nient  was  erroneous,  and  that  the  par- 
ties should  be  restored  to  all  which  they  had 
(ost,  by  reason  of  it :  but  if  tliis  man  should 
lose  his  life  by  your  jud^ent,  what  help 
would  there  be  uj)on  a  Writ  of  Error  ?  Tlic 
flanger  of  such  a  thin^  requires  gieat  consi- 
deration ;  and  it  wouldbe  of  fatal  consequence. 
If  the  Lords  should  hereafter  adjudge  tluit  this 
Court  had  no  jurisdiction. 
.  As  for  Mr.  Attorney's  objectioD  to  day,  that 
we  have  not  set  forth  actually,  that  there  was 
any  impeachment ;  I  ((o  confess  I  was  a  little 
litartled  at  it ;  for  the  words  of  the  plea  are, 
That  Edward  Fitzharris,  by  the  knights,  citi- 
zens and  burgesses,  was  impeached ;  which 
impeachment  is  in  force.  I  no  not  know  how 
in  the  world  we  could  have  thought  of  more 
express  n^ords,  than  to  say,  he  was  impeached ; 
and  that  that  impeachment  is  in  full  force,  as 
appear?  by  the  record. 

•  For  the  other  objection,  the  other,  day  (for 
we  ^Fould  mention  all,  how  little  soever  they 
deserve  an  answer)  that  the  king  may  chuse 
in  what  Court  be  will  sue  ;  if  is  agreea,  when' 
it  is  at  his  own  suit :  but  this  is  not  so,  but  at 
the  Commons  suit,  and  can  be  no  where  els^. 
proaecuted,  than  where  it  now  depends.  This 
IS  the  method  and  course  of  parliaments  we 
«iy  ;  and  that  the  method  and  course  of  par- 
liaments is  the  law  of  the  land,  your  loniship 
will  take  notice  that  it  is  so. 

To  conclude,  as  this  plea  now  stands,  the 
demuiTerconfcssinfirthematter  of  it,  it  cannot 
be  over-ruled,  without  deciding  whether  ihe 
Lords  ran  proceed  upon  such  general  impeach - 
nicnts,  and  whether  the  Commons  can  impeach 
in  such  a  general  way.  We  submit  the  whole 
to  your  judgment :  it  is  a  case  deserves  great 
^nsideration,  as  being  of  great  weight  and 
moment ;  and  highly  concerns  the  junsdiction 
of  the  Lords,  the  privileges  of  the  Commons, 
^nd  the  rights  of  all  the  people  of  England. 

Mr.  Wallop,  May  it  please  jour  Icn^hip, 
there  are  in  this  plea  three  principal  parts  upon 
which  it  turns,  wliich  are  expressly  alledged. 
First)  that  Fitzharris  before  the  indictment  was 
according  to  the  law  and  custom  of  parlia- 
ment impeached  of  high-treason,  and  this  I 
humbly  conceive  is  confessed  by  Mr.  Attorney 
upron  toe  demurrer.  The  second  thing  is,  that 
this  impeachment,  be  it  as  it  will,  genend  or 
bartichiar,  does  remain  in  full  force  and  virtue. 
This  is  plainly  alledged  and  demurred  to,  and  so 
ooofested  by  Mr.  Attorney;  for  aU  thinss  well 
'  aoa  pleaded, ara  ^^pnfassed  byUic  de- 


murrer. The  third  ^reat  point  and  hing^  upon 
which  it  turns,  is  this,  that  the  high  trta.<i0i^ 
mentioned  in  the  indictment,  and  the  hiffb 
treason  for  wliich  he  was  impeached  in  tna 
House  of  Lords,  is  one  and  the  same  treason. 
This  we  have  plainly  averred,  and  this  Mr, 
Attorney  hath  llKewise  by  hisr  demurrer  plainly 
confessed,  as  we  humbly  conceive. 

For  the  two  former  points  there  is  no^ffi- 
culty  in  them,  and  therefore  I  shall  pass  there 
over.  It  is  the  third  matter  which  I  take  to  be 
the  only  point  in  the  case  ;  and  if  we  hate 
well  averred  it,  and  cao  by  law  be  let  into  such 
an  averment ;  then  I  hojte  your  lordship  and 
this  Colirt  will  not  pretend  to  go  on  in  this 
case.  The  J  object,  and  say,  because  he  is  im- 
peached of  high<treason  generally,  without 
naminff  any  particular  treason,  that  cannot  be 
averred  to  be  the  same,  and  a  demurrer  doet 
never  confess  the  truth  of  tliat  which  by  law 
cannot  be  said  ;  but  if  it  may  be  said,  and  1$ 
said  plainly,  then  the  demurrer  confesses  it. 

My  lord,  I  humbly  conceive  this  matter  i» 
well  arerrable,  and  we  have  taken  a  good  aver- 
ment.    I  grant  that  a  repugnant  and  an  impos- 
sible averment  cannot  be  taken,  as  to  aver  a 
horse  to  be  a  sheep,  which  is  apparently  repug- 
nant and  impossible ;  and  in  that  case  a  demtir- 
rer  can  never  confess  the  truth  of  that  which 
appears  impossible  to  be  true.    But,  my  kyrd, 
if  there  be  no  impossibility,  nor  repugnancy, 
nor  contradiction  in  the  averment  between  the 
matters  that  are  averred  to  be  the  same,  as  there 
is  not  between  that  which  is  but  generally  ex- 
pressed, and  that  which  is  more  especially  al- 
Hedged ;  where  aU  may  well  stand  together,  and 
the  one  includes  the  otner  and  needs  only  some 
farther  explanation ;  it  is  not  only  allowable  to 
aver  it,  but  most  proper,  and  in  such  case  only 
necessary.  For,  '  quod  constat  clare  non  debet 
verifican,'  in  this  case  it  is  not  necessary  that  tt 
should  appear  to  the  court  upon  the  view  of  the 
indictaient  and  impeachment,  that  the  matter 
contained  in  both,  is  the  same  ;  bat  it  is  sufii- 
cient,  that  it  be  proveaUe  upon  an  issue  to  be 
taken.    And  so  much  is  admitted  by  the  judges 
in  Sparry's  case  Co.  5  Rep.  51.    That  if  there 
be  convenient  certainty  which  may  be  put  ia 
issue,  it  is  sufficient,  and.  consequently^  not  ne- 
cessary to  appear  at  the  first,  but  upon  the  event 
of  the  issue  afterwards  to  be  tried.    And  if  they 
intend  it  otherwise,    I  confess  I  understand 
them  not.    It  is  true,  it  must  appear  to  the 
court,  either  at  the  first  opening,  or  upon   an 
issue  subsequent  to  be  found.     And,  my  lord,  if 
this  matter  may  appear  at  first  or  at  last,  and 
the  tiling  is  possible  to  'be  proved,  then  we  are 
well  enough.  -   In  Corbet  and  Barne's  case,  in 
the  first  Croke,  fbl.  590,  a  battery  supposed  to 
be  in  London,  and  a  battery  supposed  to  be  in 
Herefonishire,  were  averred  to  oe  one  and  the 
same  battery,  which  naturally  is  impossible  ; 
yet  being  transitory,  and  therefore  supposable 
to  be  done  in  any  county,  such  an  averment  is 
allowable,  though  it  seemed  contradictor^^  and 
could  not  appear  to  the  court  by  comparing  the 
several  dedaratioDs  to  be  any  way  the  same. 
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-^^  — — ,  ^,^^  %,ikBnfifrrr  ibr  tkitl  OMse  m 
litt  <— ,,lhi  tiib  <tf  ibe  ftvwiaentirat  niM 
i»i»oiNii^aMi  l^tbft  donnmer,  and  so  here 
l»  ^  deiaia^nr,  the  tnidk.of  Ae  siiggestMm, 
iMt  the  treaaoB  in  tbe  unp^icfameiit,  and  thts 
in  A«  iadifltBieBt,  mmm  and  the  Mine, 


Sftekatg^dwAvcnaflBl,  we  olfer  them  here 
fiar  iMoe,  w  ksua  of  iecl  trieUe  ^  a  JW7} 
kttein  the  attonMy-genirat  mi|*ht  have  joined 
Qty-if  he  had  yhneed ;  *birt  nefiwiiig  thai, 
aadhavii^  demurred,  and  thefehy  conlessed 
vhatweiia»ealledged»itmiistbe  taken  to  be 
tone,  aa  if  feand  l^  a  jorj.  AaA^  my  lord, 
thai  ^if  innitar  is  propcriy  arenrable  aiid  tria- 
Ub;  I  think  it  i$  plain ;  it  beiqg^  a  i|pieatiDQ  uf 
&tt,  which  is  pMoerijf  tnabie  hy  the  ooimtry: 
Indif  limy  had  tUDeo  usne iipon  tibat,  we  mi^ 
hanasone  tea-jory,  whore  the  matter  wcmld 

hnsvleim  ea.1^7^    For  npon  evidence 
gman,  the jnry  aaightiairly  take  mto  oonaide- 

Kon  the  reading' of.  this  vaiy  mimarical  libel 
ibclfein  the  indictDient,  and  the  partinilar 
apaeial.  debate  of  the  House  of  Commons 
thncupon-  JIaA  that  lipon  those  very  dsbales 
the  Uoufo  voted  that  Fitzhnms  shoufd  be  im- 
peached finr  matters  contained  in  that  lihsL 
ihidthal  upon  those  votes  the  impeachment 
was  earned  oj^to  the  Lonis,  This  »  evidence 
snUifiiail,  that  ^  House  of  CommoDs  did  in- 
lead  to  accuse  him  of  the  same  tieason  oon- 
teined  in  die  indictment;  which  proves  the 
imue,  that  ia,  that  the  ttesson  oontawed  in  the 
impeachment,  ia'tbe  same  with  that  contained 
m  the  indictment  JiiMt^  ia  this  to  put  the 
ialentioa  of  the  miiNi,  or  secret  thoughts  of 
the  hooit  ia  issue,  whioh  is  against  the 
lulss  of  few:  bill-  to  put  them  into  a 
way  t)f  proofy  which  weU  stands  with  the 
tuiea  of  hiw,  Whioh  upon  the  general,  or 
ether  eoUatiNral  issue,  may  well  he  enquired 
ef by  «be jury.  JU  inan  action,  *  ^nare  eaneao, 
^  mordaoem  oefendens  scienter  retmuit'  Here 
*  sdoBter'  is  not  direc% issuable,  hut  itis  prov- 
sUe,  and  mmst  be  proved  upon  thpynersl  mnie. 
80  in  the  present  oaeeii  the  intention  of  the 
Conuaona  unon  the  issue  offered  by  us,  and 
wfustd  by  me  attonMy-general,  might,  and 
ought,  and  would  luvre  be«  proved ;  ^idwtth- 
eat  de«At,  found  bythe  jury.  Neither  is  this 
■sneral  imposchment  such  a  ff^*"vtfl^  thing  as 
ms  other  sule  would  preCend ;  hut  it  is  as  if 
Ihty  rfiould  my,  wio  do  cbaige  him  to  have 
asnnnitted  certain  crimes  that  are  treason.  Now 
whoihsr  Ihocrimes'^^  my  be  hod  committed, 
sad  for  which  they  unneaohed  him,  axe  the 
tmae  with  those  for  wbion  he  is  indicted,  is  a 
fmd-and  pnmer  issue.  And  if  it  appears  to 
ileeourt  to  ae  the  same,  you  will  certainly 
ysunsbeateke  off  your  haadaiiom  those  pro- 
eesdinga.  ThJaiaoA  IshaHsayastetheaver- 
msBt.  iknd  if  we  can  wdl  get  over  that,  I  take 
it,  aU  the  rest  is  wdl  enough. 

ButsgniiL  they  any,  the  Impeachment  is  too 
Cmenl,andno  man  shall  be  put  to  answer  to 
teeb  a'geaer^l  nflcaaation. 

ABdImyaoteD,Boi«hershaD  Maharris  be 
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outtoanawertoitvfiliMut  special  articles;  yet 
he  cannot  quash  the  in^ieachment  for  this 
cause,  as  he  might  the  indictment;  which 
shews  the  diffETcnee  betwixt  im  impeachment 
and  an  indictment,  which  always  contain^  the 
special  matter,  and  without  which  it  misht  be 
quaahed  and  made  no  record.  But  here  by  the 
law  of  narhament  such  ceheral  impeachments 
are  hield  good  ;  and  articles  are  usually  brought 
in  afterwards^  and  after  those  additional  artidea 
which  cannot  be  in  the  course  and  way  of 
indictment ;  and  therefore  we  must  take  the 
impeachmeiit  as  we  find  it ;  and  since  it  stands 
sgaiost  ua  as  a  record,  though  it  is  general,  we 
may,  and  must  plead  it  in  t&  same  genemlity  ; 
having  no  way  to  make  it  on  record,  as  we  have 
in  case  of  such  a  general  indictmeat. 

Ho  then  this  bemg  an  impeachnsent  accord- 
ing  to  thecQuiae  ^parliament ;  it  is  well  lodged 
in  the  House  ol'  Lords,  where  it  only  ought  to 
be  tried,  and  we  must  plead  it  as  we  may,  and 
as  we  find  the  caee  to  be.  And  having  averred 
thecnmeatobethesame,  wehaye  £Miewhat 
we  could,  and  therefore  enough. 

And  that  a  general  Impeadunent  vnlfaout  ar* 
tioies  is  a  bar  to  any  indtotmeut  for  the  same 
matter,  waa' resolved  by  aU  ih^  judges,  as  I  am 
informed,  in  the  case  of  the  Ix>rds  in  the 
Tower,  *  who  were  all  indicted  for  treason, 
either  in  the  King's  bench  or  before  commhntim* 
ers  of  Oyer  and  Terminer.  And  afterwards 
(5  Dec.  1678,)  geoerafly  impeached  before  the  ' 
Lordfrin  paihament;  and  no  articles  exhibited 
tiU  3  Apnl  lary.  And  ^et  in  the  mean  time  it 
was  restored  at  the  Council  Table  by  aU^the 
Judgee  there  attendmg,  that  atWr  the  general 
impoiehment  before  articles,  they  coulcTnot  tie 
proceeded  against  upon  tiiosc  indietmento, 
thouffh  the  |wryament  wherein  they  were  ia^- 
peacbed  waa  dissolved. 

And  that  was  a  stronger  case  than  this  ot 
Fitxhanis :  for  there  the  inferior  court  was  firs| 
possessed  of  the  cause,  and  yet  the  general  im- 
peachmient  closed  up  the  handjB  or  the  court*.. 
But  in  this  case,  the  superior  court,  the  parlia- 
ment, was  first  possest  of  the  cause,  which 
cannot  be  ttikea  out  of  their  hands  by  the  in* 
fonor  court. 

Thereis  a  forther  difference  betwixt  an  im* 
peaohment  in  parliament,  and.aa  indictment ; 
that  in  an  indictment  which  is  always  as  par* 
ticular  as  furticles  upon  an  impeachment,  yon 
cannot  plead  amter  foitz  arraigned ;  but  you 
must  plead  outer  fUtz  convict  or  acqi^t,  as  ^'- 
peass  m  sir  WiUiaro  Wishipde's  case,  Chron.  1. 
105.  But  in  an  impeachment  in  parliament, 
the  other  side  will  acknowledge,  that  after  ar- 
ticles exhitnted,  there  can  be  no  proceedinsa 
upoupan  indictment  for  the  same  ofience,  ta- 
though  the  defendsnt  in  the  impeachment  be 
neither  convict,  nor  acquit.  Otherwise  you  - 
may  bring  back  all  the  lords  in  the  Tower  to 
the  &inn  Bench  to  be  tped,  which  Mr.  Attor- 
ney ,wiJl  not,  I  suppose,  attempt. 

And  it  is  observable  in  the  case  of  sir  Wilham 

*  See  vol.  7,  p.  13  IS,  of  thii  CeUecUon. 
X 
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Wisbipole,  That  to  avoid  the  doiibt  that  the 
party  there  should  not  be  questioned,  both  upon 
the  Coroner's  Inquest,  and  the  indictment  of 
murder ;  it  was  ruled  by  the  court,  that  the 
flratshould  foe  quashed  as  insufficient :  80  care- 
ful were  the  judges  to  avoid  the  double  vexa- 
tion, in  a  case  compared  with  this,  of  no  great 
import.  ^ 

i  shall  say  no  more  to  the  case,  but  only  ob- 
serve liow  scrupulous  the  judges  have  been  to 
touch  upon  a  case^  where-  they  had  the  least 
vuspicion  of  jealousy  that  t)ie  parliament  had, 
or  pretended  to  have  ajunsdiction,  or  were  pos- 
sessed of  the  cause,  t-  am  sure  I  could  never 
get  any  thing  by  any  labours  of  min^  in  those 
cases.  '  But  upon  all  such  motions  they  were 
so  aware  ol'what  miglit  be  the  consequence, 
that  they  would  always  worship  afar  off,  and 
would  never  come  near  the  mount,  they  would 
ever  retire  when  tbeycame  but  near  tue  brink 
ofthisgulph. 

Now,  my  )onl,  if  you  retain  this  cause,  in 
consequence  you  chaise  yourselves  with  the 
bldod  of  this  man ;  wherein,  if  you  proceed 
regularly,  and  according  to  *  the  law  all  is  wdl. 
But  however,  by  overruling  his  plea,  you  take 
upon  you  bis  blood  one  way  or  other ;  through 
i>*bich  3'ou  must  wade  to  come  at  the  cause. 
And  whediei*  it  be  advisable  to  come  at  it  upon 
these  terms,  I  leave  it  to  your  lordship's  wisdom 
to  consider. 

•  Mr.  FoileTfen,  My  k>rd,  1  A$\\  not  make 
any  long  ar^ment,  there  bath  been  so  much 
sard  before  me.  Butl  would  fain  come  to  the 
question  if  1  could  ;  for  I  must  confess,  afW 
all,  1  cannot  see  what  the  other  side  make  the 
luiestion.  Mr.  Attorney  was  pleased  to  s^y, 
tliat  both  for  the  matter  and  form,  he  objected 
^tfainst  our  plea.  But  if  for  the  matter  it  be 
admitted  to  me,  that  an  impeachment  in  par- 
liament for  the  same  matter  will  out  this  court 
of  jurisdiction ;  I  will  say  nothinir  at  all  of 
•It,  for  I  aoprehend  that  is'not  then  m  question. 

L.  C.  J.  No,  not  at  ail. 

Hr,FoHexfen.  Tlien  the  matter  seems  to  be 
agreed^  and  Only  the  maiiUer  and  fonn  of  a 
■plea  are  now  in  question.  And  for  the  manner, 
they  e;xcept  to  it  m  these  particulars.  First,  they 
say,  it  is  not  alledged  that  there  is  any  impeach- 
ment upon  record  ;  now  I  confess,  form  is  a 
inibtti  matter  in  itself,  and  it  is  easy  tor  any  man 
that  reads  oilier  men's  words  and  writings,  if  he 
will,  to  make  what  construction  lie  will  of  them, 
eir'en  Nolumus  to  be  Volumus  ;  but  I  know  the 
Court  will  not  do  so.  But  for  an  answer  to  the 
abjection,  1  think  it  b  as  strongly  and  closely 
panned  as  I  can  tell  how  to  pen  any  thing,  he 
.was  impeached, '  Quae  ^uidem  Impc^tio,  6cc.' 
^Vhat  can  thta  *  qus  quidem'  signify,  but  the 
impeachment  that  was  just  mentioned  before  ? 
•But  what  they  mean  by  this,  to  say,  this  is  not 
the  same  impeachment,  when  the  words  are 
positive  that  it  is  th^  same,  I  must  confess  I 
cannot  fathom. 

My  lord,  there  was  another  thing  spoken  the 
last«iay,  but  thev  have  not  mentioned  it  now  : 
'£  thrrebe  any  thing  stirred  in  it,  I  hope  your 


lordship  will  be  pleased  to  hear  us  bflfiwe  yoo 
give  your  judgment  in  it,  That  it  was  not  said 
to  be  «if  6  pede  iigiUi ;  but  I  know  they  will  not 
insist  upon  it,  ther^ore  I  say  nothing  to 
that. 

But  the  great  question  now  is,  whether  or  ns 
this  be  not  too  general,  the  alledging  that  he  was 
impeached  in  parliament,  and  not  saying  how 
or  for  what  crime  ;  though  there  be  an  aver- 
ment af%erwards,>that  it  is  for  the  said  crime  ? 
Whether  this  be  not  so  general,  as  that  theie^ 
fore  dkis  plea  should  be  naught  P 

First,  For  this  of  the  averment,  I  take  it  with 
submission,  let  the  crimes  be  never  so  parti- 
cularly specified  in  the  record  that  is  pleaded^ 
and  in  that  upon  which  the  party  is  mtw^t 
in  judicature,  yet  always  there  must  be  an  ^ 
averment ;  and  that  avennent  is  so  mudi  th« 
substantial  part  of  the  plea,  that  let  the  matter 
never  so  much  appear  to  be  the  same  without  an 
averment,  it  would  be  naught ;   and  it  vkwSi 
come  to  be  tried  per  paUj  whether  the  offence 
be  the  same  or  not :  For  if  a  man  plead  one 
indictment  for  th^  murder  of  J.  S.  to  another 
indictment  for  the  murder  of  J.  8.  tbpugh  they 
bear  the  sanoe  name,  he  must  aver  they  are  sb» 
and  the  same  person.     For  else  nen  constat  to 
the  court ;  but  there  may  be  two  J.  S's.  There- 
fore all  averments  are  still  the  substance  of  the 
plea,  to  briuff  the  identity  of  the  matter  into 
rad^ment,  and  are  to  be  tried  by  the  country  : 
So  wen  the  objection  to  the  genendity  is  not  ah 
objection  to  the  sijdwtance,  fiut  radier  ad  objecf- 
tion  to  the  form  on  theirside  ;  because  the  sub- 
stance is  alledged  in  the  plea,  that  itis  for  th« 
same  treason :  Which  siiostance,  if  Mr.  AW 
tomey  had  thought  not  fit  to  have  demurred  to 
but  taken   issue  on^  nuist  have  been  tried 
perpmit,  •• 

Having  thus  spoken  to  the  averment,  my 
lord,  let  me  speak  to  the  general  allegation  that 
he  was  impeached  fur  treason,  and  not  say in|f 
particularly  what  the  fact  was. 

Mv  lord!,  if  they  admit  the  law,  tliat  an  im- 
peacnment  in  jiartiament  does  suspend  or  tako 
away  the  junsdictioa  of  this  court,  then  they 
have  admitted  great  part  c€  the  fact,  and  theSk 
the  matter  in  question  will  be,  what  impeacb- 
ment  in  parliament  it  is  that  will  take  away  tho 
jurisdiction  of  the  court,  and  there  can  lie  bat 
two  scMTts ;  the  one  at  ku^,  where  the  wbolo 
offence  is  specified ;  the  other  not  at  lar^,  but 
only  in  general  w<nds.  The  knights,  ntnsenm^ 
andf  bumsses  in  parliament  assembled,  in  the 
name  ot  thssoselves,  and  of  all  tlie  Commons  o£ 
England,  do  impeach  such,  an  one  of  hi^h- 
treason.    Now,  my  lord,  if  so  be  sucb  un-- 
peachment  in  pamment  be  a  good  impeach- 
ment, then  have  we,  I  think,  the  moit  plain 
case  pleaded  that  can  be,  as  plain  as  Ae  fact 
that  this  is  an  impeachinent  in  narlianient; 
and  then  this  court  is  outed  of  tts  juriadfec- 
tion. 

They  that  have  gone  before,  have  'said, 
which  1  must  pray  your  lordship  to  remembep, 
that  the  court  ana  w^  are  to  take  notice  pf  tha 
prooeedin^  in  Other  courts,  as  other  courts  m^ 
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Moid  to  lAlDe  iiotiee  of  themwee^nn  ofthk ; 
iImo  I  wvoid  sitpiMMe  in  odier  funiSur  emesy 
there  »  geaeraify  (w  it  is  true  in  Spurry 's  cue) 
tbe  writ  «Mr  declaration,  which  does  in  all  eivii 
caoKs  set  forth  the  particoiarity  of  the  thingin 
ywstiop,  y  el  in  some  cases  we  ave  sore  it  £es 
not  do  80 ;    hot  the  ooorse  and  practioe  of 
same  oontts  admit  general  proceedings.    Now 
wheiefer  that  is  so,  the  party  cannot  mend 
himsdf  hy  making  their  course  otherwise  than 
itis :  For  he  must  not  say  it  is  more  particobor 
than  die  course  of  the  court  dpes  make  it 
Therefore  he  Ikath  no  other  way  hy  the  law  to 
Ving  his  Doatter  on,  and  help  himself,  bathy 
an  arerment  that  it  is  the  same.    I  will  sup- 
nose  a  case  of  such  a  nature  as  this ;  a  man 
•rings  an  account  in  London  upon  *  Concessit 
soNere,'  and  he  does  not  particulariase  in  the 
coait  any  thing  what  or  how  his  debt  did  arise ; 
but  after  he  bimgs  another  account  or  delivery, 
a.  special  declaration  in  an  account  of  debt : 
shall  not  I,  because  the  first  declaration  is  hi 
general  words,  aver  that  this  is  the  same  mat? 
ler  that  he  sue^  for  by  the  *  Concessit  solvere,' 
whk^  he  now  sues  for  in  this  particular  decla- 
ratien :  Or,  suppose  a  man  in  this  court  does 
^ng  an  account  for  divers  wares  and  mer- 
chandixes  sold,  and  does  not  express  any  par- 
ticulars, but  that  he  was  indebted,  in  general 
words,  lor  wares  sold ;  and  afterwards  becomes 
and  hnngs  another  account,  and  says,  it  is  for 
snch  and  such  wares ;  so  much  for  cloth,  so  much 
ftrwine^  dec.  though  his  first  declaration  be 
',  not  expressing  what  the  wares  were, 
die  last  is  particular ;  shall  not  I  come  and 
plead  ia  abdement  to  the  second  declaration, 
that  the  first  and  second  were  for  one  and  the 
saaae  thing  ?  Bnppoae  again  an  indictment  of 
huwitiy  be  found  against  a  man,  which  is  an 
sAncQ  ibai  is  only  scaend,  and  hath  no  par- 
•Hedjned  in  me  indictment ;  shouhl  not 
that  IS  the  second  time  indicted,  come 
ly,  this  is  one  and  the  same?  My  lord, 
uaderlanMnr;  in  all  these  and  snch  like  cases, 
the  law  most  be  governed  by  its  own  proceed- 
ings, and  take  notice  of  the  nature  of  die  thbgs 
^fffSKlti^g  helbre  the  court.    And  if  so  be,  upon 
csnsideratMm  of  die  natare  of  the  thing,  there 
is  as  much  of  certainty  set  fordi  as  die  case  will 
admit,  uidis  possihle  to  be  had,  we  must  pennit 
the  party  to  plead  as  he  can,  and  help  himself 
by  the  averment 

Theft,  my  lord,  the  question  is,  whether  an 
impeiciyiient  geueraOy  in  narliament,  without 
prtfcolarly  srang  forth  for  what,  be  a  good 
laqieachmeBt  there  or  nop  If  they  s»r  it  is  not, 
then  die  bottom  of  the  plea  is  naught,  and  all 
isfoitegone;  butifthey  say  itis,  then  I  have 
iwwicrf  my  matter  as  it  is.  For  I  cannot  say, 
tbatthat  is  pardculary  or  make  that  particunr 
Ibrtiiiiot;  and  I  have  done  all  that  is  possible 
fiv  oie  to  «k>in  my  case.  1  have  pleaded  what 
tiiatfae  reootd;  and  as  it  is  in  the  record, 
6am  which  ray  plea  must  not  vary,  and  I  have 
srerredit  is  ibr  ttie  same  matter,  and  yon  have 
enfeaed  it  by  the  demuner. 

Mykifd,  I tvMrikd  not intugte dM ^esdoD ; 


but  I  must  confess,  I  cannot  see  how  they  lean 
extricate  themselves  out  of  this  dUemna,  it  tb^ 
ilo  admit  a  general  impeachment  is  a  good  im- 
peachment, llien  there  are  fresh  instances  of 
this  consideraUe  in  the  case,  as  that  which  hath 
been  particularized  of  tbe  lords  in  the  Tower,  and 
of  theopiniott  in  February  of  the  judges  in  their 
case.  For  in  the  beginning  of  IJecember  viere 
those  lords  indicted ;  an4  after  on  the  5th  of 
Dec.  die  House  of  Commons  taking  it  into  their 
consideration,  that  there  was  a  eomroission 
going  out  for  an  high-steM'ard,  widi  an  intent 
to  bnng  tbem  to  triid  before  the  peers ;  they 
purposely  to  have  the  carriage  and  prosecution 
of  this  great  and  horrid  treason,  and  take  ofT  the 
prosecution  upon  tbe  indictment,  do  impeach 
the  same  lords,  and  there  the  impeacbinent  is 
just  the  same  as  diis  in  our  plea  of  high-trea- 
son ;  but  not  of  any  particular  fact,  adding, 
only  of  other  crimes  snd  misdemeanors,  which 
is  as  general  as  can  be.  Now,  my  l<Nrd,  the 
judges  did  take  so  much  notice  of  it,  that 
though  tbe  parliament  was  dissolved  before  tbe 
particular  articles  were  carried  up  to  set  forth 
the  particular  offence ;  yet  in  February  follow- 
ing (some  of  die  judges  are  here,  and  they  will 
rectify  me,  if  1  be  mistaken)  their  opinions  be- 
ing abked  about  it  at  the  council-board,  unon 
the  petition  of  the  Lords,  to  be  either  bailed  or 
tried ;  they  were  of  opinion,  that  this  impeach- 
ment, though  thus  general,  was  so  depending 
in  parliament,  that  they  coidd  not  be  tried .  So 
that  I  think  the  proceedings  in  parliament  are 
of  that  nature,  that  if  yotk  will  meddle  with 
what  they  do,  you  will  take  notice  of  dieir 
method  of  proceedings,  as  you  do  of  other 
.courts. 

Why  then,  my  lord,  if  this  be  so,  how  is  it 
possible  for  us  to  do  bettor  ?  We  have  pleaded 
as  our  fact  is  an  impeachment  of  high  treason, 
what  would  they  have  us  to  do,  or  wherein  is 
our  fi^ult  ?  What  wouM  they  have  had  us  said? 
We  were  impeached  of  any  high-treason,  so 
and  so  particiuarizing,  how  can  that  be  ?  There 
is  no  snch  diing.  Tnen  diey  would  have  said, 
*  Nul.  Tiel.  Record ;'  and  we  must  have  been 
condemned  for  failing  in  our  record :  Then  in- 
deed we  had  been  wnere  they  would  have  had 
us.  But  havn^  done  according  to  our  fact,  if 
that  fact  be  such  as  in  law  will  out  this  court  of 
jurisdiction,  I  see  not  how  it  is  possible  we 
should  plead  otherwise,  or  what  answer  they 
will  give  to  it. 

My  lord,  I  will  oieddle  as  little  as  I  can  with 
what  hath  been  said,  they  have  mentioned  (hat 
itis  a  case  of  an  high  nature,  and  this  im- 
peachment in  pariiament  they  will  look  upon  it 
as  the  suit  of  all  the  people  of  England;  B-hy 
then,  my  k>rd,  this  must  needs  be  amed  to 
me,  if  this  impeachment  in  parliament  be  in  the 
natore  of  an  appeal,  surely  an  appeal  does  sus- 
pend the  proceedings  upon  an  mdictraent  for 
that  fact:  Which  is  the  case  expressly  in  my 
lord  Dyer,  fol.  296.  Stanley  was  indicted  of 
murder,  and  convicted ;  after  he  was  convicted, 
and  before  any  judgment,  the  wife  of  the  party 
murdered  brought  ner  appeal:  then  eame  they 


311}         STATE  TftULS,  33 Chablu  IL  }6Sl^PrHeoding9  t^m^  [»i€ 


suod  moved  for  jadgmant:  No,  said  the  oourt, 
heire  is  an  appeal  broaght,  and  they  oould  not 
go  to  judgment  till  that  appeal  was  uetermined. 
So  the  Stat,  of  3  Hen.  f,  cap.  1.  and  Vaox's 
Case,  4  Report,  fol.  39.  An  app^  of  murder 
t^e  party  convicted  bdTorejudfl^aent,  the  peti- 
tioner in  the  appeal  did  die.  Then  an  indict- 
ment broug-ht,  and  this  conyiction.  pleaded  in 
bar  of  that  indictment,  and  adjudged  to  be  a 
good  plea  ;  but  then  there  was  a  iauk  found  in 
we  appeal,  uj^n  which  the  conviction  on  the 
appeal  was  void  in  law,  and  they  went  on  upon 
the  indictnient.  This  is  to  shew,  that  if  this  be 
of  the  nature  of  an  appeal,  then  ought  this  suit 
first  to  liave  it's  course  and  determination, 
before  your  lordship  proceed  on  this  indict- 
ment. 

But,  my  lord,  whether  it  be  of  this  nature 
or  no,  is  a  matter  we  know  were  under  great 
controversy ;  and  whether  your  lordship  wiH 
interpose  in  that  great  question,  or  whetner  it 
comes  in  jctdgment  under  this  question,  you 
will  do  well  to  consiider  :  For  it  is  a  matter  of 
parliament,  and  determinable  among  them- 
selves, not  in  the  courts  below,  nor  have  ever 
inferior  coui-ts  taken  upon  them  to  meddle  with 
the  actions  of  the  su^rior  courts,  but  leave 
them  to  proceed  according  to  their  laws :  And 
if  that  be  done  in  any  case,  there  will  be  as 
much  regard  had  in  this  great  cause  to  the 
court  of  parliament  as  in  others. 

Besides  the  authorities  cited  out  ^y  lord 
Coke  and  others,  1  would  cite  one  more,  and 
that  is  Cotton's  Records,  5  H.  4,  fol.  4S6,  the 
earl  of  Northumberland's  Case.  He  comes 
and  confesses  himself  to  be  guilty  of  an  offence 
against  his  allegiance,  the  king  deliveied  his 
petition  to  the  justices,  and  would  have  them 
to  consider  of  it ;  no,  said  the  jparUament,  it  is 
matter  of  parliament,  and  the  judges  have  no- 
thing to  do  with  it :  the  Lords  m&e  a  proles.- 
tadon  to  this  purpose,  and  then  they  went  On 
themselves,  and  adjudged  it  to  be  no  treason. 
There  is^nly  that  one  record  more  which  has 
been  otlen  ated,  and  that  is.  Rot  'Pariiamenti, 
11  R.  2,  pars  1,  n.  6,  in  this  parfiameok  the 
Lords  spiritual  and  temporal  chumed  the  same 
privilege.  My  lord,  I  only  offer  these  thinn 
with  what  my  lord  Coke  says  haUi  been  &- 
metly  thought  prudence  in  the  judges  to  do.— 
So  that  I  hope,  diat  if  the  matter  be  good,  the 
form  is  as  good  as  the  matteir  can  be  put  into, 
and  thei-efore  we  hope  you  will  allow  us  the 
benefit  of  it. 


Aitorni^  General.  May  it  please  yonr  lord- 
ship, I  am  of  counsel  in  this  case  for  the  lp*>gj 
and  notwithstanding  what  hath  been  said,  I 
take  it,  with  submission,  that  this  plea  m  a 
naughty  plea,  as  a  plea  to  your  jurisdiction, 
and  there  is  no  matter  disclosed  therein  that 
we  can  take  a  good  issue  upon. 

The  great  substance  or  the  aigumenta  of 
€hese  gentlemen  assigned  of  ooun^  ftr  die 
pvisoner,  is  af^ainst  the  prisoner.  For  the  gnat 
matter  of  their  arguments  was,  lest  thia.^en- 
tleann  aboiUd  eso^  (whiijh  arguaaoili 


m 


sevml  lastaiwea  they  l|Mra  vnod  to  wipfoct  1km 
plea)  but  the  prisoner  pleads  thispMa ta  thn 
puigpose  that  he  might  esca^M.  TbneforB  if 
these  gentlemen  had  taken  instraotiona  froaa 
bim,  surely  th^  woidd  have  used  aBgumcnln 
to  the  same  purpose  that  he  might  escape. 

My  lord,  niey  dject  we  have  admitted  lier« 
that  there  is  an  impeachment  depending,  thn| 
we  have  ad;^tted  it  is  for  the  same  matter,  and 
that  we  have  admitted  the  parliament  to  be  ia 
being ;  but  no  iact  is  admitted  that  is  not  well 
pleaded.  Indeed  if  that  be  admitted  that  tlie 
parliament  is  still  in  being,  then  it  goes  vcnr 
nard  with  us ;  and  if  not  so  admitted,  the  whole 
force  of  Mr,  Williams's  argmnent  falls  to  t)m 
ground.  But  I  say,  mv  lora,  with  subqiisiMMV 
to  this  matter,  that  the  beginning,  continnaaoa^ 
prorogation,,  aiyoumments,  and  diasoltttio* 
ofpaniaments,  areofpuUic  oqgniKaaoe,  and 
the  court  ex  officio  will  take  notice  of  them,  s* 
that  they  need  not  be  averred.  And  so  is  the 
41  of  the  queen,  the  bishop  of  Nor^iich's  Caan. 
A  private  act  of  pnrliament  was  pleaded,  and 
the  day  of  the  parliament  mistaken;  dierewaa 
a  general  demurrer,  and  it  was  resolved  tliat  it 
was  naught,  and  judgment  given  against  the 
bishop,  &ougli  no  exception  was  taken  in  par- 
ticular, because  the  days  of  the  beginoing  and 
ending  of  pariiamients  aie  of  public  notioe ;  end 
the  judges  take  notiee,  when  a  parhament  is  in 
being,  and  when  not.  That  is  a  anffioient  as* 
swer  to  that  matter. 

Then  for  theee  man vcantiona  that  have  beoi 
^ven  you,  what  a  dimcnk  thing-it  is  for  tvre 
jurisdictM>ns  te  interfere,  Mr.  Fitananris  is  miieli 
ooncerned  in  that  matter,  who  hath  forleiled 
his  life  to  the  law  as  a  most  notorieus  offeedler 
that  ceitaiiily  deserves  nothing  but  miwak* 
ment;  yet  he  would  fiun  live  a  little  longer, 
and  is  mudi  ooncerned  that  the  jtaliealiire  ef 

Cirliament  shouM  be  preeerved.  If  it  be  nei 
w,  he  shaft  not  be  oppressed  in  it ;  hot  if  it 
be  hiw^fuU  JuHitia.  Certainly  no  eonaidevfe^ 
tion  whattoever  enght  to  ^ ut  courts  of  jnsiiee 
out  of  their  sleeify  eomee ;  bet  tbey  oMnt  to 
proceed  aoeordhig  to  the  laws  ef  the  len£ 

My  lord,  I  dnerte  it  is  en  ttinsnal  ^iee, 
and  perhaps  they  had  aome  reason  to  pift  it  ee« 
It  concludes,  <  si  cnria  ptecedcra  ndt,'  I  vean-i 
der  they  did  not  pet  in  ae/  deU^y  thet  is  tlm 
usnetfMtn  of  such  pleas  $  .-^er  ^^have  ne  wfll 
but  the  law,  and  if  you  cannot  givejedgeient» 
yon  oii^lflft  not  to  bepvesscid  in  it ;  ieit  it  being' 
eooonhnff  to  .lew  liiatgreit  offonders  end  wek  ' 
fiustors  snoidd  be  broeght  to  oondige  p«ni8li«- 
ment,  ere  enust  press  it,  wiuMeoever  die  eone^ 

rioes  era.  And  if  we  did  not  tsim  it  te  he 
interset  of  ell  the  kingdom,  end  ef  ifae 
Commons  too  as  weH  asei'thekniKvmy  kiei, 
I  should  m^  press  it;  butit  is  sdl  Seir  ieteieet 
diet  so  notanoos  a  mektetor  that  hselh  cer- 
ttunl^  been  cuiky  of  treaeen  in  the  ^igkest  da^ 
giee;  end&tftrttie  utteest  edveeceeeent  ef 
ttie  late  Popish  Phrt»  ainnld  net  eaoepe,  er  the 
truth  he  sttiled,  het  hronght  into  ski 
in  the  face  of  the  enn,  thet  eM  men  esagr 
e  viUeiMDektlAMr  .heth  ibenettinBUieft  to 
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lk«t  tb0  omt  bad  n»  MigiinKl  jarifldMaiu 
My  krd  ShaAabunr  was  (Hmuiiiitad  by  tW 
I^HslOTa  ctioie  mttiatHaiite;  aoontcnpl 
10  that  Hoose^  he  ia  brought  here,  aad  it  appeara 
te  be  a  eomniitflaeBl  in  ezecntioB.  My  k)rd| 
that  waa  out  of'  year  jofiMlictioii ;  and  if  you 
had  bailed  hina,  what  wvuM  yen  have  done  ? 
would  yovk  have  bailed  Urn  to  be  tried  here  T 
No,  yeu  ceiild  not  do  it,  and  therefore  yea  pro* 
eeeded  not  in  that  case.  And  bo  in  the  ether 
caaes:  for  there  ia  not  one  of  their  eaaea  that 
have  been  cited  of  the  other  aide,  but  where  it 
waa  out  of  thejnriadietion  of  theoeurt  originally, 
and  not  at.all  within  it  Aa  ibr^die  case  of  the 
five  Lorda  in  the  Tower,  becanae  tfaey  aay  it 
win  have  a  mighty  influence  upon  them,  and 
they  pat  the  case,  that  there  waa  in  December 
an  mnetment^  and  aflterwarda  an  impeachment 
&om-the  Commona ;  and  they  cifeaome  opi- 
nion, given  at  the  Coundi-board,  which  I  hope 
these  gentlemen  will  not  aay  was  a  judicial  opt* 
nion,  or  any  way  afiecbi  tnis  cause :  but  tor 
that,  my  lord,  I  obaerre,  the  Lords  took  cam 
that  theae  ia^ctments  should  be  all  removed 
into  thelioiila'  House  $  ao  they  did  foresee  that 
the  fcin^  might  have  preceded  upon  the  indict- 
ments, if  they  *  had  not  been  reihoved  thither; 
But  oar  case  now  is  quite  another  thing :  foflr 
those  Lovds  were  not  iiiUy  within  your  jurisdic. 
tion.  Yon  cannot  try  a  peer  of  the  reaim  for 
trason  ;  and  besides,  the  Lords  have  pleadod 
iaftill  parliament,  where,  by  the  law  of  par- 
liaaoent,  all  the  peers  are  to  be  their  judges  ; 
and  80  you  cannotout  them  of  thatrigiit  And 
the  reason  is  plain,  beoaose  thereby  yarn  mast 
do  them  an  appstentpr^udioe ;  tiiey  Wv«]Aend- 
ed  there,  all  the  whoke  peerage  are  their  ^rieaa. 
But  upon  trial  before  ceBGOBunsioBen^lhey  xomt 
hove  but  ft  select  number  of  peers  to  be  their 
triers.  But  in  none  of  those  oaaes  hathaii^ 
judicial  epmion  been  given :  for  the  cane  c£  il 
K.  3.  first  cited  by  sir  Fran.  WiniMnj;toa,  ntfi 
diett  by  Mr.  Poneacfen,  a  declaration  m  parlia' 
ment,  That  they  proceeded  according  to  te 
law  of  parlnunent,  and  aoc  aMsnbng  U  ikm 
common  law,  nor  accordin^lo  the  aracliae  <Mf 
inforier  couria;  mud  thatwUlbewjlttng«)««r 
purpose  at  all,  that  was  inciaeof  the  Lordi' 
^ipeHaiiia.  A  proceeding  ooHtsary  to  Magnn 
Charts,  contrary  to  the  fhntttte  of  Edw.  3.  aM 
the  known  privflege  of  the  «iid»ject.  But  theae. 
pnweedingslndn  countemmoe  in  pMrhammt ; 
for  diere^iias  an  oaih  taken  by  iiil  the  Lorda  1ft 
pariiaxiieut,  liMt  tfaey  vronU  SMAd  by  the  Lordi 
appellants.  Aad  thereupon  lii^y  would  be  cob* 
trooM  by  none,  and  they  would  not  be  adviset 
by  'die  jutfgub,  tat  pmceed  to  the  trjpvng'of  peei* 
and  comttKiottft  aoeordingto  their  own  ttin  aitA- 
pteasunft.  tbed  betwwoi  that  time  of  11  fl.  f« 
and  1  H .  4.  nee  what  him>ck  they  made  by 
those  illegal  f^voeeedings  $  tnrd  m  1  H.  4.  y<ni 
wiN  see,  fivat  these  very  tords  weresenteneed, 
except  eiK  e^  two  of  them  whb  were  pardoned  7 
and  ^en  it  was  eftpreMly  T^solved  by -act  <C 
parliament,  thift  no  moi^  appeals  of  Aat  nature, 
^  Ate^iL  3,  p.  990,  xifthia'Ctelleclion.  nor  aMTJppedb  whttttoever,  should  be  any  noi^ 
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ihoUftg: 
ta  th^  a|^,  if  it  be  not  hnr,  ^  wiU  not  pre- 
eaed,  it  t»a  year  hands.  But,  withoubaiia^ 
risB,.they  have  not  given  you  one  initanfe  to 
nake  good  what  they  aar.  Mai^  thinga  have 
^MBy  thai  n  plen  dependmr  in  a  superior  court 
is  pieadahie  te  the  jurkidiction  of  an  hiforior 
«Hiit:  for,  my  lord,  that  ia  it  we  pot  «pon 
Ihflmtoahew:  if  it  had  been  pleaded  in  abate 
acttt,  it  warold  have  had  ita  weight,  and  been 
eaoaideKd  of,  as  in  Spany'a  Caae,  whore  it  ivas 
ns^ea  to  the  jurisdiction. 

ft*  the  caae  it  had  been  a  good  imiMaeh- 
asst,  and  he  had  been  airaignol  upon  it  and 
ao|Bitted;  ff  he  had  after  warda  come  to  be  in- 
disicd  in  this  court,  and  the  prisoner  will  not 
plead  tfaoB  in  bar  hot  to  the  jurisdiction  of  the 
esart,  it  wuidd  nat  have  been  a  good  plea ; 
bat  he  bmd  tat  his  advantsge  by  mispleading. 
If  then  an  anraigninent,  and  an  acquittal,  or 
dwre^pen,  18  not  a  good  plea  to  the 
I'j  then  certainly  an  impeachment 
oii^ly  cannot  be  a  good  plea  to  the 
I.  Tins  court  hath  a  full  jurisdiction 
e,  and  of  this  person,  both  of  the 
ntae  and  of  tta  party,  who  ia  a  commoner ; 
md  not  onhF  to  find  die  indietment,  but  to  ptt>- 
aaad fta jns&e;  and  thisyou  had  at  the  time 
tfltaftct  committed.  T^  certatiriy,  we  need 
■it  M  «aaeB  for  to  proi«  that  the  Kh^'s- 
tach,  eapecioliy  moe  the  statute  for  ttying 
taaaan  beyond  the  seas,  hath  an  univeraS 
^■mdhstion  of  all  persons  and  oflhnces.  Pray 
thsnsrfaatis  it  that  must  out  this  court  of  tbar 
jmtaioliQii?  For  all  the  ooaes  that  have  been, 
»eanta  pot  aboot  matters  which  are  not  on- 
ynoDy  csminable  in  this  court,  make  not  to 
me  oontter  in  question :  there,  it  is  true,  the 
naybety  ptacnted  of  its  jurisdiction; 
m  mw,  where  a  fact  is  done  '  super 
a,' and  so  pleaded,  that  puts  it  out 
af  Ita  eimrt*s  jmMiction ;  and  that  was  my 
•-^  •*«i's  and  sir  J.  ESIot'^  Case,«  and  so 
iniylevd^taiftesbnry'sCaaef  too,  die 
ffcme  outnf  their  iurisdietkm,  and  that 
n^  ta  ^ptaMled  to  the  juridKction,  because 
dmytadne  ori|^  jurisdicdDn  of  the  foct; 
tat  svtemtta  crime  end  the  fierssn  were  ab- 
'^^"^  ^dllrin  dM  juriAtadon  of  the  comt, 
wtemMKi  may  originally  take  cogntance 
OS  lliiaaMUt  hnd  of  d%  pilesent  case,  I 
knew  what  ean  out  that  jurisdiddon 
ihiAnnact  ef  partanent:  f  wWbebeM 
r^  tta  kiaif  by  hli  gmnt-oeal  cannot  db  it ; 
unantnf  «6dMrlio«ne,  orbotb  Hoiuwa 
wiAonttta  tag^  4Nit  the  jurisdiction. 
1W  aay,  ttairfvoooedhiga  m^httobe  a  bar, 

cose,  tta  Mortp^  liafth  Ms  ad- 
i^  Intend  it  m  obamement  or  bar, 
■hyiu as;  forifthoKfiad  Ibeen  an 
tflfoittnl  cr  ^^ontidden^  die  piitV  coiM  not 
ftadltaaitaywriadietiobw  Th^efore  for  those 
itaiy  Mity-wtan  ^n  ctn^^^stoiinethe 
\  of  dieas  yon  vce  taw  4iey  ^tand.  Viz. 
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best  consider  how  ijjey  make  an  impeacbnieDt 
like  an  appeal :  for  in  ifiat  statute,  it  is  said,  there 
shall  be  no  more  appeab.  And  the  petition  upon 
which  this  act  is  founded,  runs  thus :  they  pray 
Aat  no  impeachment  or  appeal  may  be  in  parlia- 
ment. ^  -But  when  the  king  came  to  make  the 
grant,  he  grants  only  ior  appeab,  and  principally 
to  out  those  Lords  appellants  who  were  condemn- 
ed by  that  Tery  parliament.  So  that  it  is  vefy 
pretty  matter  at  tliis  time  of  day  to  like  an  im'- 
peachmentto  an  appeal. 

But,  my  lord,  tne  other  great  point  is  this. 
There  is  nothing  at  all  certainly  disdosed  to 
you  by  this  plea ;  therefore  there  is  nothing 
confessed  by  us,  only  the  fact  that  is  well  plead- 
ed :  therefore  I  shall  come  to  consider  what  is 
said  by  them,  as  to  the  form  of  it.  lliey  say,  riiy 
lord,  that  they  have  pleaded  it  to  be  *  secun- 
dum legem  et  consuetudinem   pai'liamenti ;' 
and  if  that  be  sufiicient,  let  them  liave  said  what 
they  would,  that  would  have  healed  all.     But 
I  say,  my  lord,  with  submission,  they  must 
disclose  to  you  what  is  the  law  and  custom  of 
parliament  m  such  case,  or  else  you  must  take 
It  upon  you  upon-  your  own  knowledge,  or  you 
cannot  give  judgment.    It  is  very  well  known 
what  this  '  Lex  et  consuetude  parliamenti'  is ; 
no  person  versed  in  the  records,  but  knows  it, 
thai  by  course  of  parliament  a  message  goes  up 
with  a  decfauration  to  impeach  the  pwty  gene- 
nJly;  and  then  after  there  are  articles  or  a 
bill  of  impeachment  produced.     Now  till  that 
be  produced,  sure  there  is  no  counsel  of  the 
odier  side  will  say,  that  ever  the  party  can  be 
called  to  answer.  And  because  these  gendemen 
do  pretend  to  urge  ^their  knowledge  herein,  I 
would  observe  there  are  three  thin^  to  be  con- 
sidered of  the  parliament;  the  lt?0slative  part, 
the  matters  of  privilege,  and  the  judicial  part 
proper  to  this  case.     For  the  legislative  part, 
and  matters  of  privilesne,  both  Houses  do  pro- 
ceed only  *  secundum  legem  et  consuetudinem 
pariiainenti ;'    but  for  tne  judicial  part,  does 
any  man  question,  but  that  in  all  times,  they 
have  been  ^ided  and  directed  by  the  statutes 
and  laws  ot  the  land  ?  And  have  been  outed  of 
a  iurisdiction  in  several  cases,  as  by  the  statute 
of  4  £dw.  3.  and  1  H.  4.  And  the  Lords  in  all 
writs  of  error,  and  all  matters  of  judgment, 
nroceed . '  secundum  legem  terrs ;'  and  so  ibr 
ufe  and  dealh.     And  there  is  not  one  law  in 
Westminster-Hall,  as  to  matters  of  judgment, 
i|iid  another  in  the  court  of  the  Lords  above. 
But  I  will  not  trouble  your  lordship  any  further 
to  pursue  these  things.    But  it  is  not  snffici- 
wiy  disclosed  to  you,  that  there  is  any  such 
thing  as  an  impeachment  depending  there; 
it  is  only  alledged,  that  he  was  impeacSied,  and 
fio  much  the  news-book  told  us,  that  he  was 
impeached :  but  to  infer  irom  thence  that  there 
was  an  impeachment  carried  up  and  lodged  for 
the  same  High  Treason,  is  no  consequence. 
And  then  it  is  alledged, '  Uuk  quidem  impetitio,' 
when  no  impeachment  is  before  set  forth,  but 
oulv  that  he  was  impeached  generally.    And 
as  I  observed  before,  a  person  might  go  up  vi  ith 
a  message  to  impeach,  but  thai  cannot  be  said 


to  be  an  impeachment  to  which  thepiity  is 
.  compelled  to  answer ;  it  most  be  an  inipeadi- 
rnent  on  record,  and  appearing^  on  the  taoe'of 
the  record  for  what  crime  it  is ;  and  so  they 
ouglit  to  have  set  it  forth- 

Now  that  this  is  too  general  that  is  aliedcied 
here,  I  take  it  the  books  are  very  full.      H'hen 
a  record  is  pleaded  in  bar  or  in  abatiement,  the 
crimes  %ught  to  be  set  out  to  appear  the  saaiey 
and  so,  my  lord,  are  all  the  precedents  of  Coke's 
Entries,  i)3,  Holdcroft's  and  Burgh's  case,  ahd 
Watt's  and  ii  ray's  case  in  41  and  42  of  quees 
Eliz.    Coke's  £nt.  59.     Wrott's  and  ^ipg's 
case,  4  Rep.  45,  and  in  Lewes  ami  Skiioiastica'a 
case,  and  Divers  and  Manning's  case.   The  re- 
cord must  be  set  out,  that  the  court  may  judge 
upon  it ;  aiid  the  record  most  not  be  tned  per 
puiitj  but  by.  itself.      But  for  what  they  say, 
plead  it  never  so  certainly,  there  must  be  an 
ave^nieut,  it  must  be  so  it  is  true ;   but  that  m 
for  auotiier  purpose  than  they  uige  it     The 
reason  is,  because  if  it  be  for  another  fiu!t  that 
he  hath  committed,  he  may  be  indicted  agiin^ 
though  it  be  of  the  same  nature ;   but  whether 
of  the  same  nature,  or  not  of  the  same  natoie, 
is  the  thing  must  appear  upon  the   record 
pleaded,  because  the  court  mustbea8oeitained« 
that  it  was  sufficient  for  the  party  to  answer  to 
it ;  for  if  it  were  insuffideot,  he  may  be  again 
proceeded  a^nst :    As  if  an  indicthieiit  be 
pleaded   which  was  insuffident,  though  the 
party  pleads  an  acquittal  or  conviction  upon  it. 
It  will  npt  avail  him ;  for  the  court  will  proceed 
on  the  other  indictment.    And  so  is  the  resoio^ 
tion  in  Vaux's   case,  and  in  Wigg's  case  i 
though  there  was  a  judgment  given  of  acquit- 
tal,  yet  he  was  tried  again.     So  that,  my  lord* 
that  is  one  grreat  reason  why  it  must  appear^ 
that  the  court  may  judge  whedier  it  be  suffi- 
cient for  the  party  to  answer.      And  yoa  have 
now  that  here  before  you ;  if  thi»be  such  an 
impeachment  as  they  have  pleaded  it,  as  this 
|)er8on  could  not  answer  to  by  any  hiw  of  ^« 
liament  or  other  court ;  then  it  is  not  suffioMnt 
to  out  you  of  your  jurisdiction.  And  I  do  think» 
that  by  no  law  they  are,  or  can  be  compellable 
to  answer  to  a  general  impeachment  of  higli 
treason.     And  to  give  you  authority  in  that, 
there  are  many  might  be  cited,  as  the  caaea  ot* 
my  lord  Stafford,  and  the  other  Lofds  in  the 
Tower,  and  so  is  the  ancient  course  of  paiiii^ 
ment :   with  submission,  I  will  be  bald  t»  say, 
the  impeachments  are  all  so,  that  ever  I 


with.  And  it  appears  by  them,  that  they  ell 
conclude  <  contra  eoronam  et  dignitatem  regis/ 
in  the  form  of  indictments,  laying  some  overt 
acts  and  the  KpeciaJ  particular  crimes  for  wbkli 
the  person  is  impeadied,  as  overt  acta  for  tree- 
son  required  by  the  statute  of  S5  Bdw.  3.  And 
f  hope  they  wiO  not  say,  that  withoot  an  otert 
act  laid  in  the  impeachment,  the  impcedtment 
can  be  good.  If  then  Uiis  be  so  general  t|iat  H 
cannot  make  the  crime  anpear  to  the  eoan,  end 
is  so  insutficienti  that  the  ooort  cannot  gwe 
judgment^  I  take  it  you  will  go  on  upon  &e  in- 
dictment, which  cbargeth  him  with  a  pvliea^ 
lar  crime. 
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My  fcMl,  Mr.  PoB^en  does  |Mit  Uie  case  ef 
ImicU^V  where  «wh  ayermoBl  k  aUowaUe ; 
•but  that  »  ft  9p«cial,  certain,  and  paiticiikr 
cnme,  bol  high  treaaon  b  not  to;  there  are 
ahnmfamce  of  apecfad  eorts  of  high  treaaon,  there 
ia  bat  one  aoit  of  banelry,  and  there  are  no  aub- 
^anmoBB ;  therefore  thoe  ia  nothing  to  he 
averred  but  the  apeeial  4act  that  makea  that 
aarretry. 

Then  there  was  another  anthori^  out  of  the 
book  of  aaaizeS^ted  by  air  Fran.  Winnington, 
and  greatly  relied  upon.    A  man  ia  indictal  for 
the  murder  of  J.  8.  and  ailerwarda  for  the  mur- 
der of  J.  N.  the  Ibniier  waa  plnded  to  the  se- 
cond, with  an  arerment  that  it  ia  the  aame  per- 
aon ;    that  b  but  according  to  the  common 
IbrmofaTcrments,  tobeofmatterof  (iict.  For 
if  J.  S.  waa  known,  aa  well  by  the  name  of  J. 
N.  aa  of  J.  S.  the  indictment  was  for  the  mur- 
der ef  the  same  person,  and  th$re  it  ia  pare  fiict 
avecred.    But  where  it  ia  eaaential,  aa  thia  caae 
ia,  that  the  particniartreaaon  do  appear;  to  say, 
that  it  is  the  aame  particular  treaaon,  and  to 
aay,  thai  matter  of  fact  aTerred  shall  enlarge  a 
record,  1  think,  is  impoasible  to  be  found  any 
where.     And  of  all  the  casea  that  I  have  seen 
ar  heard,  I  confeas  none  of  the  instances  comes 
ap  to  it:   for  the  caae  in  Moor,  King  and 
iiowanl,  cited  by  sir  Pranda  Winmngton,  that 
«  an  audiority  Sb  expreasly  against  him,  that 
Bothing  can  be  more :  for  if  tl^re  be  an  indkt- 
anent  wt  felony  in  such  a  particular  act,  and 
then  he  is  indicted  again,  he  cannot  come  and 
plead  a  geDenlindictmentoffdony,andthen 
arer  it  is  for  the  particular  felony,  and  so  to 
nafce  the  fact  enlarge  the  record,  and  put  mat- 
ter of  record  to  be  tried  by  a  jury. 
.    Mr.  Wallop  waa  of  opinion,  that  upon  this 
averment  the  jury  may  tiy  the  fact     What  a 
preltjr  case  would  it  be,  tliat  a  iury  sbonld 
jndge  upon  &e  whole  debates  of  the  House  of 
Conammis,  whether  it  be  the  same  matter  or 
BD ;   for  those  debates  must  be  given  in  evi- 
doioe,  if  such  an  iasoe  be  tried.      I  did  demui; 
with  att  the  care  that  I  could,  to  bring  nothing 
of  that  io  queation ;  but  yjanr  lordahip  k^nfMs  if 
they  have  erer  so  much  in  particular  again^it  a 
,  when  they  come  to  make  ^[ood  tbeir  im- 
*~        "  they  must  ascertain  it  to  a  particu- 
^  cnme ;  and  the  overt  acts  must  be  alledged 
IB  the  impeachment,  or  else  there  is  anouier 
way  to  hang  a  subject  than  what  is  the  king's 
highway  allorer  Engbmd.     And  admit  there 
#aa  an  intimation  of  a  purpoae  to  impeach,  a 
meaaage  aoit  up,  and  any  .judgment  given 
thcrenpon,  pray  copaider  what  may  be  the 
^HBsenVimce  as  to  the  government;   a  very 
great  matter  depends  upon  this :   if  there  be 
aoy  record  of  that  parliament,  then  ia  tiie 
French  act  gone :  for  ao  ia  the  resolution  in  IS 
^acobi,  YFhae  the  journal -book  waa  full  of  pro- 
^fwiaagB  ;    vet  because  'there  waa  no  judg- 
MBt  paaaea,  iior  no  record  of  a  judgnoMut 
ia  a  writ  of' error,  they  adjudged  it  no  aession ; 
iait  if  any  jodgment  had  been  given,  then  it 
bad  been  oUierwise.    So  that  the  consequences 
vf  these  things  are  not  easily  sceq,  when  men 
debate  upon  touchy  oilers. 


But  that  which  is  before  your  lordship  ia 
thia  point  upon  the  pleading,  and  I  conceive  I 
have  anawered  all  the  preced^ita  they  have 
cited  ;  therefore,  my  lord,  I  take  it,  with  sub- 
miaaion,  there  is  nothing  of  that  matter  before 
.you  concerning  an  impeachment  depending  be- 
iore  the  parliament ;  but  whatsoever  ivas  done, 
it  is  so  imperfectly  pleaded,  that  this  court  can- 
not take  any  notice  of  it. 

Mr.  Solicitor  General,  My  lord,  I  shall  en- 
deavour to  be  short,  and  shall  confine  myself 
piecause  I  am  tender  of  your  time)  to  the  point 
in  question ;  which  is,  whether  this  plea  be 
sumcientin'point  of  form  ?  There  have  been 
many  things  said  on  the  other  side,  which  I 
must  crave  leave  to  take  notice  of,  so  far  oply 
as  to  shew  they  are  not  in  question  before  you. 
Those  are  what  relate  to  the  matter  of  the  plea ; 
for  they  Brgue  it  is  good  both  in  matter  and 
form  :  and  fVom  the  matter  of  the  [dea  they 
have  taken  occasion  to  debate,  whether  a  com- 
moner may  be  impeached  ?  Whether  this  Court 
hath  power  to  judge  of  the  urivileges  and 
course  of  parliament  ?  Notie  ot  which  ques- 
tions will  arise  upon  our  case  now.  Therefore 
I  will  not  now  debate,  whether  Magna  Charta, 
that  hath  ordained  that  every  man  ahall  be 
tried  by  his  PCers,  and  the  statute  of  4  £dw.  3, 
which  says,  Hiat  the  Lords  shidi  not  be  com- 
pelled, nor  shall  have  power  to  give  judgment 
upon  a  commoner,  have  sufficiently  secum  tha 
liberty  of  the  subject  from  impeachments. 
Nor  is  it  the  question  before  your  lordship, 
whether  you  shall  judge  of  any  matter  that  is  a 
ri^ht  or  privilege  of  (larliament;  here  is  no- 
thing before  ^^ou  that  was  done  in  parliament ; 
but  this  is  an  indictment  for  high-treason,  com-* 
mitted  by  Fitzharria  in  this  county.  Now,  my  . 
lord,  aa  that  ia  not  the  queation,  neither  will  it 
be  the  question,  whether  an  iinpeacbment  da* 
pending  in  tiie  House  of  Lords  against  a  com- 
moner, by  the  House  of  Commons,  will  bar 
this  Court  of  jurisdiction  ?  For  though  they 
have  entered  upon  it,  and  debated  it  at  larga> 
dnd  aeemed  to  obviate  the  otjections  made  to 
that  if  it  had  been  a  question  ;  as  by  sayinjjp 
that  the  king  hath  no  election,  because  this  la 
not  the  suit  of  the  king,  but  the  suit  of  the  sub- 
ject :  I  will  not  now  tx  imtituto  argue  that 
point ;  but  I  will  humUy  ofier  a  few  things  to 
your  lordship's  consideration,  and  I  shall  take 
my  hints  from  them.  They  si^,  the  House  of 
Commons  are  the  grand  inquest  of  the  natioo^ 
to  enquire  of  treasons  and  other  high  Crimea^ 
md  thtey  make  these  presentments  to  the  Houao 
of  LorfUL  Now  when  such  a  presentment  la 
made,  it  is  worthy  consideration,  whether  it  be 
not  a  presentment  for  the  king ;  for  an  im- 
peachment does  not  eonclude  as  an  appeal 
does,  but  <  contra  ligeantiffi  vast  dd>itum,  at 
*  Goronam  et  dignitetem  domini  regis ;'  ao 
ftritisthe  king's  suit.  In  an  impeachment 
the  witoesaea  for  the  priaoner  are  not  aworn, 
the  priaoner  hath  not  counsel  for  his  life  in 
matter  of  fact,  as  in  caaea  of  appeal,  at  tha 
suit  of  the  subject,  he  hath.  The  king  may 
pardon  part  of  tha  teataace,  it  waa  dona  so  la 
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ftitii.  &«  eadl'tt  tiwe,  aad  k  WW  4oiie  ib  iatelj 
in  my  lord  Staffbii^'s  «tte;  but  t»k«  it  for  a 
trnffomAtn  tiMt  k  it  the  sok  of  tke  jpeople, 
yet  tkBt'Cainotpradvde  the  Idor  from  his  wit 
MiUMr ;  ler  at  oenmioii  bw  heme  the  etatnte 
ef  S  Hen.  7,  whew  a  wan  had  an  apfieal  for 
mnrder,  the  Idnf^  had  not  his  hnds  tied  up, 
not  tb  proeesd  upon  the  indictment:  it  had 
been  used  so,  I  do  agvee,  and  so  k  is  rooked, 
tiiat  k  had  been  wed  so,  in  the  statute  of 
8  Hen.  7,  butdiere  wu  no  positiTe  law  finr  it, 
wot  €omld  it  have  been  pleaded  in  bar  or  an  in- 
didmsnt,  that  the  indictment  wai  within  the 
j«ar,  h«t  the  kinff  osed  to  stay  e«t  the  year  in 
feimmr  of  that  sort.  But  wice  the  statnte,  the 
«i9  b  otherwise ;  and  the  Kaaso  why  they 
prseeed  nwnodlittdy  is,  *  because  new  an  ac- 
qaktal  or  an  attainder  upon  the  iMJictmew  m 
tts  bar  to  the  appeal »  bw  the  party  may  go  en 
in  hii  appeal.  I  mention  tnis,  because  the 
caw tyenoe  which  they  mjge  w  wch  a  dissmj 
Ctta,  will  be  nothinr ;  which  is,  what  if  he 
dbenhl  be  acquitted  fere,  be  eouM  not  plead 
*  MUkT  Ibits  aoquk,*  so  would  be  twice  branght 
in  jeopardy  ftr  the  same  ofimce. .  Forkisthe 
aaawm  all  eases  ivfappeite,  a  man  oemes  in 
jmpardy  twice  if  he  be  mdicted  wkhm  the 
feit,  and  uttaiaHiii  oraoquillsd  widiin  the  year, 
It  is  no  bar  to  the  appeal.  But  this  is  not  like 
the  case  of  an  appeal  fbr  murder  neidier  ;  ihr 
thsu^  k  Wath  hew  wed  discietionally  in  the 
Ctart  to  slay  Jesuit  of  the  idng^,  and  to  pMtler 
the  enk  of  the  snhject,  k  WW  then  beoaase  the 
■irii»jeoi  had  ihtt  mt  and  neatest  eonoero,  w 
the  son  in  the  death  of  bis  father,  andk  dkl 
masdy  concern  him ta prosecute k.  Tkefcuif 
ii  eenotened  w  the  fmntain  of  jnstice  only,  to 
kmg  oSendmm  la  candifa  panuhment ;  but 
the  noaaest  damaoe,  and  the  irat  to  ,be  prs- 
ibsred,  WW  tiwt  of  the  party  who  had  lost  hk 
rciation.  N«w  the  reason  cf  that  turw  auile 
wntraiyhere:  ftr  w  in  that  caw  the  ■ufcant 
had  the  neatest  concern  in  tfaeloss  of  Ins  father, 
and  M  WW  best  tatitled  to  the  wk  ;  w  in  this 
WW  that  reiy  leaaon  viH  base  the  Idag^s  sak 
la  be  preferred :  tor  there  is  no  .treaaon  hut 
affamst  the  king,  and  m  treason  againat  himself, 
iSe  kinr  hw  the  wurwt  ceacern,  and  the 
amntf  »  primarily  and.  onsnnaUy  to  Umarif. 
And  9as  subfeots  damaf  e  is  btt  a  conaequenw 
ef  Aat,  w  all  hurt  to  the  Mo^  must  needt 
hurt  the  people.  8o  the  Idng^s  auk  is  to  be 
prafcreed  here,  w  th(P  mibjecta  ww  in  the  other 
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New forthe obfeoliaa  that  has  been  made, 
Thatif  youtry  thisaaan,  upon  the  same  reason 
you  maa^  try  the  Lords  in  the  Tower.  Ihek 
eawkdiffeirant,  w  hath  been  already  observed 
by  Mr.  Attorney ;  and  that  which  hw  bow 
donehythe  Lords  in  that  case,  to  we  does 
nther  aoam  to  impi v,  that  this  triid  may  he  in 
this  caw.  For  if  tli^  Ijsrds  ai)er  an  impeach- 
ment brought  up  agatnat  the  five  Lards  in  the 
Xower,  andalier  the  special  manner  in  the 
aili^des  which  does  aaoertain  upon  tdiat  they 
da  prowed,  hare  thought  fh  notwithstanding  ta 
wmaw  theindictmcwi^  CcrtiQcari  ipto  par* 


liameat^lbrwkww  hi  Jhai)  thataa  pvwe- 
cvtini  migbt  be  upon  thew  >  then  wi^aioly 
thev  thou^  the  King's  Court  might  prfowi 
wkboiitdonupsa. 

My  bird,  Iwi  mestiiin  no  mwe  upon  fhia 
matter,  but  leave  j^  to  jour  krdshia^  war 
sideratioa:  but  a$  tf  the nani  of  ^  [Mea*  J  do 
conceiTe,  with  sabaaiwion,  k  is  m^  a  fiNrawi 
plea. 

We  kaow  here  of  n<^  form  of  pleadfaig  an  in« 
djctment,  hot  what  does  sot  ibrth  the  iniict- 
Bwnt  paitiaoba' ;  the  preoediwts aro  «S  kis  w 
in  VauWs  ewe,  and  ail  the  precedents  that  I 
have  sew  :  w  is  the  precedent  in  Rest.  Eatk 
where  in  an  appeal  the  defiuidant  waged  battla^ 
the  plaintiff  realiw  he  ww  .fiNrmorW  indicted^ 
he  sets  teth  the  indictment  wrticalirly.  41 
the  preoedeats  are  so,  aad  the  law-bow  rtr 
8olv«  k  mast  be  w ;  w  Wrqit  and  Wicg's 
caw,  whecB  (be  dsftndant  an  an  appeal  of 
BMirdar  by  the  wile  pleads,  that  he  w|si  m* 
dieted  for  mawhHighter  befee  theeufoacr  sf 
the  verge,  and  coroner  of  the  counto',  Ibr  iilliii^ 
the  httsbaad  at  8h^perlon»  in  the  eonnty  of 
Middlesex,  and  had  hiscleigy  withrefertaoeto 
tl^  reeond,  and  theusual  averments ;  voth  thia 
ftrtber,  that  he  averted  that  Sbeppertoa  at  tb» 
timeoftheindactment  aad  dww  ww  aathia 
the  verffc.  To  which  the  pbintiff  deawsreil, 
aad  judgment  lor  the  plaintiff.  Now  twa 
thiagaare  lesolved  by  this  judgment. 

1.  lliatkisBecassaiytoseiibrththew^le 
veooid  ef  the  indictmeat,  or  otberwiw  tbey 
o«riit  not  to  have  ^onjodgmeDt  lor  the  plain* 
ttfi,  by  reason  the  ukhctmeatww  sulicifak,  w 
k  WW  pleaded,  in  that  k  did  not  say  that  8hep- 
perton  ww  wkhia  the  verge,  which  ww  ae* 
ooKsry  to  entitle  the  coroner  of  the  rerfe  to  a 
jqnsdictiott,  because  being  pleaded  with  no*' 
feronoe  to  the  record  upon  Nul  Hei  rsoaad 
pleaded^  and  the  record  thereupun  brought  ia, 
that  daioct  anght  have  been  cased. 

9.  That  no  averment  ofbct  can  supply  thai 
which  ahould  appear  upon  voosrd,  therdbce  tiw 
asennent  that  dneppeiton  ww  within  IhejrctM, 
did  not  mend  the  matter,  thiou|;h  confcawidhy 
the  deaaiurrerw  much  w  kis  m  this  oaw,  tiuu 
U  is  the  saaw  twaaon. 

But  they  wy,  there  is  a  diifcrenoe  hstwaea 
this  case  and  tnwe  whidi  I  hare  put ;  fbr  that 
it  is  the  courw  of  parliaopwit.  <of  which  yowr 
kaddiips  must  take  aotice),  to  impeach  ^[eBeral  $ 
so  thev  could  hot  have  pleaded  otberwiw  tbaw 
they  We  done,  ualesa  tbey  had  pleaded  it 
otberwiw  than  the  casw  ware :  that  i 
holds  radier  the  other  way  j  for  if  in  ao] 
each  a  general  way  of  plwding  witi 
to  the  rmrd  were  to  be  admitted,  it 
caw  of  an  indictment,  because  the  Court  kn^vra 
there  k  no  indictment  but  what  dow  paitacu- 
larly  wt  fbrih  the  felony,  which  when  pradniaedy 
is  capable  id'  being  applied :  hat '  here  if  tka 
record  be  hrourfat  in,  it  will  no  more  wrsitwa 
the  matter  of  the  inaaeachmeot,  than  the  plea 
dow  already.  And  whmaw  thoy  aay  yaur 
lordshm  is  hound  to  taki  notiw  or  the  ooaasa 
of  paifiam^  so  year  kvdihip  wiHtakanatioa 
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too,  tbst  it  IB  not  the  oflMme  of  parKamoats  to 
irj  aay  mmn  npoasiieii  a  general  impeaehmeot. 
i  iiefcr  beard  ofany  nmo  (T  apeak  it  with  sub- 
misaoii  to  them  ihat  know  better)  that  was 
bfini§^  to  pfead  Not  Guilty  upon  a  general 
iHpeBchaieBt  of  higfa-tieaion ;  that  is,  upon 
the  Commoni  bare  saying,  we  dto  impeach  such 
an  one  of  high-treason.  I  know  none  that 
was  hron^t  to  answer  that  general  accu- 


AmA  nawy  ray  lord,  as  ,the  ]dea  is  nought 
ftr  not  setting  out  the  reoofd,  so  is  the  aver- 
■ent,  with  snbmisston,  insufficient  too.  For 
though  be  does  arer.  That  the  treason  in  the 
ladietuient,  and  the  treason  for  which  he  was 
isipeached,  are  one  and  the  same,  and  not 
dhers  affirmatively  and  ne^^yely ;  yet  as  ihia 
case  is,  he  ought  to  hare  said.  That  toe  treason 
ftrwbieh  he  is  indicted,  and  the  treason  men- 
■B  the  impeachment,  is  one  and  the 
For  if  he  was  impeached  generally  for 
without  mention  of  particulars, 
it  is  impoflsibie  to  be.reduoed  to  a  certainty :  So 
it  is  an  aTerment  of  a  fact  not  capable  to  be 


Fint,  Because,  with  submission  to  these 
mtleBaeii  that  hare  said  it,  the  debates  of  the 
Hoose  of  Conunons  are  not  to  be  givoi  in  evi- 
dcBoe,  and  made  public  to  a  jory:  Nay,  they 
are  not  ahvaya  possible  to  be  reduced  to  a  cer- 
tnnty,  as  the  drcumstanoes  may  be ;  for  they 
da  not  always  particularly  resolve  upon  what 
piticalaxB  tn^  will  accuse  before  they  go  up, 
Mt  m  general  aflegation  serves  the  torn :  So 
Aat  waStk  arerment  is  not  triable  per  paUy  be- 
caaae  as  the  case  may  be,  it  may  not  be  capa- 
Ue  of  any  certainty  from  the  debates  of  the 
^ouae  of  €!ommons. 

Another  reason  is,  because,  by  this  way  of 
pleading,  proceedings  must  be  stiud  for  treason, 
though  snoseqoent  to  the  impeachment,  which 
■o  man  yet  has  pretended  to  say :  For  suppose 
now  a  general  impeachment  lodged,  and  a 
treason  aAerwarda  committed  bv  the  party,  I 
think  BO  man  will  say,  that  the  House  of  Com- 
when  they  hnng  up  their  special  mat- 

cannot  make  even  this  subsequent  treason 
sirtteie  upon  that  impeachment ;  neither  can 
it  be  said  tnat  such  averment  as  this  is,  upon 
sach  plea  pleaded  to  an  indictment  here  below, 
would  be  repniFnant,  because  there  is  no  time 
at  ail  laid  in  me  impeachment  as  it  is  here 
pleaded,  nor  no  time  when  the  impeachment 
was  brought  op ;  so  that  it  cannot  appear  to 
die  eoort,  whether  the  treason  in  tlie  indict- 
BMUt  be  subsequent  or  not :  The  consequenpe 
af  which  is,  we  must  try  whether  the  House 
of  Commons,  upon  this  general  impeachment, 
dM  intend  to  proceed  to  try  him  for  a-fact 
conmntied  after  the  impeachment  carried  up. 
My  lord,  this  would  be  to  affii-m,  that  a  man 
anee  impeached  in  parliament  shall  never  be 
tiied  for  any  offence  ;  it  would  be  like  that  Pr^ 
flii^'tfJB  CUricaie  which  they  made  use  of  to 

ipt  themaeives  from  punishment  for  all 
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1  matter,  widiout  entering  upon  the  dilate,  whe-> 
there  particnlar  impeachment  lodged  in  the 
House  of  Lords  does  preclude  the  aiug  from ' 
his  proceedinga,  we  have  a  good  case  upon  this 
plea ;  for  that  is  not  a  ques^on  neceasary  to  be 
resolved,  though  it  be  not  granted  by  the  king 
neither.     But  the  question  is.  Whether  this 
be  a  formal  plea,  and  whether  here  be  suifi- 
cient  matter  set  forth  upon  record  to  brins^  that 
other  matter  intit  quesbon,  and  tie  up  thenandn> 
ofthecomt? 

Seij.  Jefferies,  My  lord,  there  hath  been 
already  enough  spoken  in  this  case,  I  shall  de- 
sire only  to  offer  one  word  tb  that  single  point, 
viz.  the  infbnnality  of  the  plea ;  which  I  take 
to  be  the  sole  question  in  tJits  case:  For  to 
argue,  whether  because  there  was  no  hill 
passed,  or  decree  made  in  the  House  of  Lords 
^though  the  articles  had  been  carried  up,)  the 
impeachment,  did  not  fall  to  the  ground  by 
the  dissolution,  I  conceive  altogether  impro- 
per ;  for  I  think  it  does  not  afi'ect  the  ques- 
tion :  Though  I  desire  to  take  notice  that  sir 
Fr.  Winnington,  Mr.  Williams,  and  Mr. 
Wallop  were  all  mistaken :  For  there  were  no 
such  concessions  made  by  any  of  the  king's 
counsel  the  other  day,  as  tliey  alled^ ;  be- 
cause we  did  not  think  it  to  be  the  question,  and 
therefore  made  do  discourses  about  it. 

But,  my  lord,  I  desire  first  to  take  notice  of 
a  case  or  two  tiiat  hath  been  cited  on  the  other 
side ;  and  then  I  shall  apply  myself  to  that 
which  is  the  question  before  you  at  this  dme. 
They  cite  the  case  of  the  Lords  in  the  Tower  as 
a  judgment  for  them,  which  seems  to  be  ajudg-* 
ment  against  them  :  For  Uy  the  Lords  granting: 
a  Certiorari  to  remove  thejudgments  into  par- 
liament, they  seem  to  be  of  opinion,  that  not- 
» withstanding  they  were  impeached  before  the 
Lords,  yet  there  mi^t  have  been  prooeedings. 
below  upon  those  mdictmcn!s,  had  they  nOt 
been  removed  ;  and  there  they  remain  to  this' 
day.  Nay  further,  to  those  impeachments 
they  have  pleaded  to  issue,  which  is  read  for  a 
trial :  But  in  tlie  case  at  bar,  there  only  is 
an  accusation,  without  any  further  prooeedinga 
.thereupon. 

And, as  to  the  case  of  my  lord  Shaftesbury, 
that  makes  strongly  for  us  as  1  conceive:  Mr. 
Justice  Jones's  opinion  was  taken  notice  of  by 
sir  F.  Winnington,  that  they  would  not  meddle 
by  any  means  with  matters'  depending  in  par« 
liament :  But  I  must  remember,  he  then  g&v^o. 
this  reason  for  his  opinion,  because  the  parlia- 
ment was  then'  in  being.  And  I  must  hutobly 
put  your  lordship  in  mind,  that  tlie  whofe 
court  did  then  declare,  That  if  the  parliament 
had  been  dissolved,  they  would  have  said  some* 
thing  more  to  that  case.  I  do  not  say,  that 
they  would  have  given  such  or  such  a  judg' 
ment ;  but  I  attended  at  the  bar  at  that  tirne^ 
and  I  appeal  to  the  memory  of  the  court,  if  the 
court  did  not  then  make  such  a  declaration. 

But  now  to  the  question  :  Without  all  per- 
adventurer,  the  cases  cited  by  Mr.  Pollescien  are 
true.  If  I  bring  a  general //'£^6ita/t4i  anump^ 
sii  for  wares>  sold  and  delivered,  laid  ait«v 
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hnog  a  pirfionkur  htdekiimiwMimitwtpiU  for  Mob' 
aud  Bttch  M^res,  naroiDgp  tlie  paitieiilan,-  die 
partT  may  come  and  plead  in  bar,  and  a^er  it  is 
for  taesaoie  thing ;  and  it  is  a  gooA  avermeBi, 
beoQUse  there  is  sufficient  matter  set  Mtk  in  the 
raeord  to  support  such  an  arermeni :  For  tlte- 
doubt  is  onljr,  whether  the  particolar  goods  men- 
tioned in  the  second,  be  not  the  aame  that  were 
intended  under  those  general  words  (goods  and 
laerohandiaes)  in  the  first. 

But  suppose  there  had  been  only  an  aeoottnt 
brought  and  no  decfaration  put  iii,  oouid  tbto 
the  defendant  have  oleaded  such  *a  plea  with 
such  an  aTerraent,  wiien  there  was  not  suffici- 
ent matter  of  record  setforth  in  dieir  pleading, 
whereby  the  court  might  be  able  to  give  a  judg- 
itieat,  or  put  it  into  a  way  of  tria),  vrtiethe^  it 
was  for  the  same  or  not 

And  as4t  not  so  in  this  case  P  there  being  but 
a  bare  acctisation :  For  I  still  keep  to  the  mfor- 
malitj  of  the  pleading,  and  I  take  it  not  to  be 
such  a  dangerous  case,  as  these  gentlemen  of 
the  other  side  do  pretend,  for  you  to  determine 
it.  For  I  am  sure  it  will  be  better  for  the  oourt 
to  answer,  if  ever  they  shall  be  required,  that 
they  have  performed  their  duty,  and  done  jus- 
tioe  locordingto  their  consciences  and  uieir 
oatfas^  than  ever  to  be  afraid  of  any  threats  or 
buffbears  fhM»the  bar. 

/lorwo«Unotthey,byai«ninuierofrie«l- 
Jm,  put  i^iolv  your  lordships  a  difficulty  to 
jndge^  without  any  thing  contained  in  the  im- 
peachment to  guide  your  indgment,  whether 
#ie  prisoner  be  impeached  for  the  same  thing 
lor  which  he  is  mdicted  ?  Mi^  not  the  trea- 
son intended  in  this  impeachment  be  for  clip- 
pinff  or  coining  of  money  ?  for  it  is  generaHy 
asiutobeonly  for  High-tVeasoii.  How  comes 
this!  then  to  be  helped,  so  as  to  be  any  wav  i^ 
siudije,  and  be  tried  ?  Bhali  it  be  by  that  way 
which  Bfr.  Wallop  laid  down,  that  if  Mr.  At- 
tCHrney  had  taken  issue,  the  jury  must  have 
triedtheanestion  by  having  the  ddimfes  of- the 
House  or  Commons  given  in  evidence?  Cer- 
tainly tliat  cannot  be,  my  lord.     If  there  were 
but  one  sort  of  treason,  thei«  i|ught  be  some 
colour  for  this  sort  of  pleading ;  but  diere  are 
^V€xi  kinds  of  treasons,  and  now  is  it  capable 
to  be  tried  P  VVbo  can  prove  the  intentions  of 
tlie  House  of  Commons,  before  they  are  come 
to  a  resolution  P  and  therefore  cannot  be  given 
in  evidence,  or  be  regularly  brought  imo  judg- 
ment. 

Therefore  we  rely  upon  the  informality  and 
vnoertaintf  of  the  pleadinir  only,  and  meddle 
not  with  the  question,  whetlier  an  imneachrae&t 
in  the  House  of  Ijords  supersedes  anmdictment 
in  the  Kini^'s-bench  ?  For  we  say,  they  have 
not  pleaded  it  so  substantially,  as  to  enable  the 
oourt  to  judge  upon  the  Question  :  And  there- 
fore we  pray  your  lordsnip's  judgment,  that 
^e  plea  may  lie  overruled. 

8ir  Fran.  WUhtHti  Uy  lord,  there  has  been 

•0  much  of  your  tune  already  tak^  up  by 

those  gentlemen  that  have  ai^^ied  before  me, 

that  I  shall  be  very  short  in  wlMt  I  have  tosi^. 

The  question  is  not  at  this  time,  how  nir 


forth' Ae  Commons  in  parfiament  mayimMacs 
or  not  impeach  a  commoner,  before  tlw  Lord** 
in  parlisment,  or  where  the  Lords  may  admil 
or  not  admit  of  ancb  impeachments  P  That  i» 
not  the  ease  here  j  as  I  humbly  oonoeive,  nor 
will  I  meddle  with  it:  I  shall  onhr  apeak  to  div 
validity  of  the  plea  aroording  to  law.-   Now,  I 
sajr,  that  this  pieaof  the  prisoner  as  thasfdcad* 
ed|  cannot  ^  good  .to  out  this  court  of  juris- 
diction :  For  mrst,  the  prisoner  cannot  be  ad- 
mitted to  niake'tliea^nBeiit  id  this  plea,  that 
the  treason  mentioiied  in  the  impeaeoment  io^ 
parliament,  and  that  ooiitained  in  mis  iiidictinenl 
IS  thesame ;  for  if,  as  the  geotlemte  that  ar- 
gued on  the  other  side,  urged,  that  this  covrl* 
must  take  notice  of  the  proceedii^  and  law  of 
parliament,  theti  you  will  tsk^  notice  that  no 
person  is  there  tried  upon  a  general  impeach- 
ment of  treason.    Speciil  articlea  are  tdways 
fonst  exhibited :  In  this  case  then  eithet  w 
House  of  Commons  have  carried  up  special  ar- 
ticles against  the  prisonerto  the  Lords  in  par^ 
liament  or  not ;   if  the  House  have  done  it,, 
then  the  plea  mif^t  have  been  pleaded  better  by* 
setting  forth  the  articles(which  is  part  of  wbalr 
they  say  ovthe  other  side,  that  it  cotdd  ha 
pleaded  no  better,>  f  r  ^en  it  would  have  an<» 
peered  plainly  wnethcr  the  treason  ^#ei»  tW 
same  or  not.    If  the  articles  are  not  terried  up,, 
shall  it  lie  in  &e  month  of  any  particuhuf  pei^' 
son  to  say,  vrhat  articles  the  Cmnmonr  in  Far* 
liament  vronld  have  can-ied  up  P  Shall  any  sin* 
gle  person  be  admitted  to  say,  what  the  Hoih« 
would  have  done,  before  the  House  itself  as^ 
it  P  In  cases  of  impeachments  it  lies  in  the  dv^ 
oration  and  judgment  of  the  Commons  upon  de- 
bate to  exhibit  wluit  articles  therin  their  wisdomA 
shall  think  fit ;  and  sure  it  slrall  never  come,  th4i 
any  particular  [ierson  shall  limit  them  to  Aii^ 
or  that   particular  treason   before-hand ;    no 
surely. 

Mow  suppose  in  such  a  case  tA  this,  aOiev 
such  a  plea  pleaded,  the  Commons  upon  ddibei^ 
cation  snould  carry  up  articles  quite  diflfereiit  ^ 
such  a  plea  then  w  ould  appear  to  he  a  stark  lie, 
aild  thepleading  and  allowing  of  it,  an  apparent 
delay  or  justice.  80  that  I  conceive^  my  lord^ 
the  prisoner  shall  by  no  means  be  admitted  (nor 
indeed  can  it  be,  to  aver  the  intention  of  Ham 
House  of  Commons,  which  cannot  be  tried)  be» 
tore  they  have  declared  it  themselves;  and 
tlierefore  I  conceive  the  plea  to  he  nauglit  fov 
that  reason. 

But,  my  lord,  I  conceivethat  die  piamnet*^ 
plea  is  ill  tor  another  reason,  because  the  eo«rt 
ra  this  case,  by  any  thing  expressed  inthleplatt^ 
cannot  disoeru  nor  take  notice'  whathcr  it  he  thm 
same  treason  or  not. 

Now  the  reason  why  the  record,  aa  this  cm«m 
is,  ought  to  bealledgcd  specialh^,  is  because  tb« 
matter  contained  in  it  may  plainly  appear  te 
the  court,  and  then  by  that  nieana  the  conrl 
might  iudge  whether  it  be  the  same  treason  <Mr 
not.  Now  treason  generally  alledged  in  the 
impeachment,  is  the  genus,  and  the  particalBr 
treason  mentioned  in  the  indictment  is  oidr  it 
ipedias,  and  the  avemiieil  iatbf  pka  i%  ttwr 


iteflWWirtnil  4he ycck*  b  Urn  tme;  ^^ 
ii#Uurd,  And  tf  alknnBd,  tends  to  lioedl-mik 
a^  MM  «^  oourt,  iostead  of  inaking  the  ai«t- 
^  iMp  for  tk^  judgneoc. 

Plemongiitto  be  plaio «iidl  cerCain,  beccnae 
t]|^  eonH  npoD  ibete  «iiedg^,  b  to  judge  eHhe^ 
of  men's  estates  or  liyes  ;  and  for  that  reason 
th«#itttsrejiighitooB«»eplatfayandiiuHy  be- 
fee  them,  that  wrong'  may  be  done  to  neither 
paity  hy  reason  et' tlw  obicvOreDesB  or  doubtfnl- 
ne«  oT  the  alkigatioB :  Jtf  therefore  the  hood- 
wkheJuoiRghtinsteMlofa  plea,  it  ought  not 
Is  benllewed.  And  therefore  for  these  reasons 
(iv  wh^  I  hinre  &rther  to  say ,  has  been  already 
i|iAbgrottoa)lcoooeiireit  onsfat  to  be  over- 
ivfed.  IlMunblysabmitklodueoourt. 
.  X.  C.  J.  Yon  hare  done  your  arguneatsy 
^»tkaiea,  on  all  sides  P 
CmaueL  Yes,  my  lord. 
X.  C.  /.  XiOoJLyoa,  gentlemen,  I*U  tell  ysv, 
suhnvelakeii  npa  great  part  of  our  time, 
"e  never  intended,  when  we  assigned  Ibor 
10  Mr.  Fitzharris,  thnt  they  all  should 
ibnonal  ai)goments  im  one  day,  it  is  the 
tiin»  that  ever  it  was  done ;  but  because 
Jtis  AS  youiireas  it  m  a  ease  of  blood,  we 


^ 


sriUfaig  to  hear  all  yon  cooM  say,  that 
jwimi|gbt  nsft  afterwards  say,  but  that  you 


I 


We 


fully  heard  on  aH  sidot.    But  in  truth, 
teU   you,    you    have  started  a  great 
that  are  not  in  thecaseatall. 
^Te  nothing  to  4I0  liere,  whether  the  Com- 
BUMseatthis  day  can  impeadi  for  trea- 
iSQ  any  eommoner  in  the  House  of  Lords ; 
we  have  nothinjg   to  do   with  this,  what  the 
Lotds*  jnnadictiQn  is,  nor  with  this  poiot,  whe- 
ther an  impeachment  in  the   Lords*  House 
(when  the  Lords  are  possessed  fuUy  ot*  the  im- 
nearhmiont)  does  bear  the  ibringinff  any  suit,  or 
tunder  the  proceeding  in  an  interior  court: 
But  here  we  have  a  case  that  rises  upon  the 
nlendings;  whether   yon  have  brought  here 
MKe  us  a  sulficient  plea  to  take  awav  the  ju- 
risdiction of  the  court,  as  you  have  pleaded  it, 
Ihat    vill   bethesolepoiBtthat  is  Jbefisreus: 
And  you  have  heard  what  exceptions  have  been 
fiadr  to  the  fonn^  and  to  the  matter  of  your 
plending.    We  do  ask  you  again«  Whether  you 
think  ;fOtt  are  able  to  mend  your  pleading  io 
iny  Ihucf ,  for  the  court  will  not  catch  you, 
if  you  have  any  thing  wherein  you  can  amend 
itycitherio  matter  or  form?    If  youwiUiet 
ushaow  it,  we  shall  consider  of  it ;  but  if  you 
haeOAQt,  if  ymi  abide  hy  this  plea,  then  We 
db  Ihinfc  it  is  not  reasonable,  nor  will  be  ex- 
^seled  of  us  io  a  matter  of  this  consequence 
i^give  our  judgment  concerning  this  plea  pre- 
rnady.    AU  the  cases  cited  ooncenung  tacts 
^snein  parlisment,  and  where  tliey  have  en- 
4eivro«flBd  to  have  them  examined  here,  are 
'Mlhinir  ^  ^^  purpose  at  all.    For  plain^,  wc 
4s  not  assuttie  to  ourselves  a  jurisdictiou  to  en- 
fiir  of  imnb  matters :  For  words  spoken,  or 
teis  dene  in  .theXi^ommoos  House,  or  in  the 
i»ids»  we  cell  none  to  question  here,  nor  for 
any  thing  of  thiitt  .nature,  which  takes  off  moqt 
^  tli»i«tatooee  jrffi  |»ar^.gnr«n  ;  but  ornr  qvies- 


tjen  IS  tprely  upon  theplesduig  bcfotens^  Whe** 
ther  we  have  a  su£&cient  plesding  of  such  ant 
impeachment  as  can  fore^dose  the  bands  of  the 
court?  Andes  to  that,  we  shall  take  soma 
reasonable  time  to  consider  of  it ;  we  will  not 
precijHtate  in  such  a  case,  but  deliberate  well 
upon  it  before  we  give  our  judgment.  Take 
back  your  prisoner. 

'    Alt,  Gen.  Before  he  goes  away,  we  hope 
you  will  set  a  reasonable  time,  as  short  as  you 
can,  to  have  him  come  again,  for  your  jiuig'^^ 
ment 

JL  C.  J.  Mr.  Attorney,  we  can  send  forlup 
when  we  please,  to  come  hither  by  rule  ;  you 
see  this  business  hss  come  on  in  the  busy  pait 
of  a  term,  and  it  is  impossible  for  the  court  ta 
attend  nothing  but  this,  we  will  take  some  ma«: 
sonable  time^ 

Then  Fitzhanis  was  carried  back  to  the 
Tower. 

On  Tuesday,  May  10,  Mr.  Attorney  moved 
the  court  to  appoint  a  day  for  their  judgment  on 
the  plea,  and  for  Fitzharris  to  be  brought  up, 
which  they  appointed  to  be  the  next  morning. 

And  acconbogly  on  Wednesday  morning. 
May  11,  he  was  brought  fr(»n  the  Tower  to 
Westminster-hall. 

Jit.  Gen,  My  loni,  I  pray 'that  Fitzharrif 
giay  be  brought  to  the  bar. 

L  C.  J.  Where  is  the  Xientenant  of  the 
Tower  f  Bid  him.  bring  Fitzharris  to  |lie  bar, 
(which  was  done.)  - 

AtL  Geus  My  lord,  J  prey  your  judgment 
on  the  plea. 

L»  C.  J.  Mr.  Fitzharris,  you  have  been  ar* 
rak^ned  here  tor  High  IVeason,  and  it  is  for 
endeavouring  and  compassing  the  king's  death, 
and  other  treasons,  specially  mentioned  in;  tbi# 
indictment ;  you  have  pleaded  here  to  the  juris- 
diction of  this  court,  that  there  was  an  iinpeaqhr  , 
ment  against  you  by  the  Commons  of  J^gr 
land  in  parliament,  before  the  Lords,  for  the 
crime  of  High-treason ;  and  you  do  st^,  thi^ 
that  impeachment  is  yet  in  force ;  and  you  do 
sav,  by  way  of  averment,  that  this  tresson 
whereof  you  are' now  indieted,  and  the  treason 
whereof  you  were  impeached  by  the  Commoop 
of  £nglaod,  before  the  Lords,  are  one  and  the 
same  treason.  And  upon  this  the  Attorney 
General  for  the  king  hath  demurred,  and  you 
have  joined  in  demurrer  :  And  we  have  heafd 
the  an^uments  of  your  counsel,  whom  yre  an- 
signeato  arrue  it  roryou ;  we  have  heard  them 
at  huge,  and  nave  considered  of  your  pase  an^ong 
ourselves ;  and  upon  full  consideration  and  del^ 
beration  concerning  your  case,  and  all  tliat  hath 
been  said  by  your  counsel,  and  uponcqutereuce 
that  we  ha?e  had  with  some  other  of  the  judges, 
we  are  three  of  us  of  opinion,  that  your  piqa 
is  not  sufficient  to  bar  this  court  of  its  juiisdic- 
tion  ;  my  brother  Jones,  my  brotlier  Raymond, 
and  pnyself,  are  of  opinion  that  your  plea  is  in- 
suifipient,  my  brother  Dolben  not  being  j-osolvo^, 
but  doubting  concerning  it.  And  therefore  the 
court  does  order  and  {iward,  That  you  shsM  an* 
swerover  to  this  treason* 
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"  €1.  of  Crown,    Edward  Fitzharris,  hold  tip 
tby  hand. 

Fitzkarrin*  My  lord,  I  desire  I  may  haya 
Kberty  to  advise  with  my  eounse)  before  I  plead. 

£.  C.  J.  Mr.  Fitzharris,  when  you  proposed 
a  difficult  yon  had  in  a  matter  of  law,  the 
court  were  willing  to  assi^  you  counsel ;  be- 
cause it  is  known  you  cannot  be  a  6tUng  per- 
son fo  advise  yourself  concerning  the  law.  But 
as  to  this,  we  cannot  assign  you  couasel ;  it  is 
only  a  matter  of  fact,  whether  you  be  guilty  or 
not  guilty.  Therefore  in  this  case  yon  cannot 
luiye  counsel  allowed  to  advise  you. 

Fitzh,  My  lord,  I  desire,  before  I  plead,  or 
do  any  thing  of  that  nature,  that  1  may  make 
mn  end  of  my  confession  before  your  lordship, 
and  some  of  the  privy  council. 

Z.  C.  J.  Look  you,  Sir,  tor  that'  you  have 
^rifled  with  us  already  ;  you  preteoded  you  had 
some  scruples  of  conscience,  and  that  you  wei'e 
now  become  anotlier  man,  and  would  reveal 
and  discover  the  whole  of  this  design  and  Plot, 
that  you  are  said  to  be  guilty  of  here :  but  you 
have  trifled  sevei'al  times  concerning  it,  and  we 
can  say  nothing  concerning^  that  now ;  we  must 
now  have  your  plea:  ifanerwards  you  have 
a  mind  to  confess  and  be  ij^^uons,  you  may 
doit;  but  now  you  must  eiSier  plead,  or  not 
plead. 

FUzh,  My  lord,  I  have  some  witnesses  a 
Hfteat  way  off,  and  I  desire  time  to  have  them 
Rady  for  my  defence. 

CL  iff  Cr,  Edward  Fitzhavris,  bold  up  thy 
<band  (which  he  did)  ;  thou  hast  been  indicted 
of  high-treason ;  upon  that  indictment  thou 
iiast  been  arraigned,  and  bast  pleaded  to  the 
jorisdiction  of  tnis  court.  To  which  Plea:  his 
niuesty's  Attorney- General  hatli  demurred, 
and  thou  hast  joined  therein :  and  upon  the 
'whole  matter,  this  Court,  upon  mature  and 
DODsiderate  deliberation,  is  of  opinion,  that  thou 
fuightest  to  answer  oyer.  How  sayest  thou, 
art  thou  Guilty  of  the  high-treason  whereof 
thou  hast  been  indicted,  and  hast  been  ar- 
raigned, or  Not  Guilty  ? 

FUmH.  NotGnilty. 

CL  ofCr.  Cul.  Prist  &c.  bow  wilt  thou  be 
fried  P 

Fitzh,  By  God  and  my  country. 

C/.  ofCr.  God  send  thee  a  gooS  deliverance. 

i.  C  J.  Now  if  you  have  any  thing  to  move, 
4o  it.  We  could  not  bear  your  motion  till  you 
had  pleaded ;  for  the  method  of  the  Court  must 
))e  observed. 

Fiish,  I  have  some  witn^ses  at  a  distance, 
poy  lord. 

L.  C,  J.  Where  arc  your  witnesses  ? 

Fiigk,  I  have  one  witn^s  in  Holland,  a  very 
material  one ;  that  I  am  much  concerned  to 
liavefovmylife. 

Justice  Jones.  What  is  his  name  ? 

FUxh.  If  is  name  is  Steward^  my  lord. 

J*.  C,  J.  Lopk  you,  Mr.  Fitzharris,  I  will 
teU  3rou,  reasonable  time  is  allowed  to  all 
men  to  make  tfaeir  defence  in  ;  but  when  a 
yoMi  is  in  Holland,  1  know  not  what  time  you 
^  t«ke  for  that, 
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Fitxh,  What  time  your  lordabip  tlunks  fit 
for  a  nran  to  return  from  thenoe  hither. 

L.C.  X  Look  yovLs  Mr.  Attorney,  why 
should  not  we  allow  Mr.  Fitzhanis  time  for 
his  trial  till  next  term  ? 

Ait.  Gen.  I  think  he  hath  not  oflered  any  ' 
thine  to  entitle  him  to  it.    He  doth  not  tell  us, 
and!  would  fain  know  what  the  witnesses  will 
prove. 

Justice  Dolben.  It  maybe,  Mr.  Attorney,  he 
will  confess  what  it  is  that  witness  can  prove. 

Au,  Gen.  For  the  whole  proof  in  a  case  of 
treason  lies  on  our  side. 

L.  C.  J.  Commonly,  and  primafacity  it  does 
so ;  but  there  mny  be  some  thmgs  that  the 
prisoner  may  give  m  evidence  for  himself  thai  ^ 
may  be  matenai  fpr  him  to  ui^  for  his  defence. 

Fitzb.  Mykird,  I  know  not  whether  it  be^. 
safe  for  me  to  tell  what  he  can  say. 

Justice  Jimet.  Then  you  reserve  it  wholly  in 
your  own  judgment,  whether  he  be  a  materiar 
witness,  or  no  P 

Fitzh.  If  m;y  lord  chief  justice  pleases,  I 
will  acquaint  him'ih  private  with  it. 

Au.  Gen.  I  never  saw  any  gOod  eflfeet  of 
these  private  proceedings.  If  he  have  any 
thing  to  offer,  he  may  do  it  publicly,  in  tble 
face  of  justice :  and  therefore  I  desu*e  he  ma^ . 
be  tried  this  term ;  for  he  hath  had  a  whoto 
term's  notice,  and  time  enough  to  consider 
vhat  persons  are  material  witnesses  for  him. 

Justice  Jonet.  Unless  he  do  shew  good  cause 
to  the  contrary,  he  must  be  tried  this  term. 

Att.  Gen.  Jljid,  my  lord,  where  It  is  in  the 
same  county  whore  the  fact  was  committed, 
there  is  the  less  reason  to  stay ;  criminals  in 
high-treason,  the  fiict  must  be  plain  and  avi* 
dent  against  them. 

L.  C.  J.  liook  yon,  Mr.  Attorney,  peradven- 
ture  he  hath  been  made  to  depend  npon  hs* 
plea,  and  hath  been  advised  so  to  do. 

Fitzh.  Yes,  my  lord,  and  have  been  dose 
prisoner,  and  not  allowed  to  qpeak  with  any 
body. 

jL.  C.  J.  If  so,  then  it  may  be  a  snrprize 
li^n  him. 

FUzh.  My  lord,  I  have  been  allowed  nothing^ 
to  prepare  for  my  defence. 

SoUciior  General.  My  lord,  he  ought  to  be 
provided  tor  his  trial  this  term.  I  do  not  loiow, 
my  lord,  what  witnesses  he  can  pretend  to 
have;  the  fact  was  done  in  Middlesex  here, 
and  the  proof  of  the  circumstances  of  that  foot 
do  arise  here ;  and  I  do  not  know  what  fmr« 
prise  he  can  complain  of.  As  to  the  witness  he 
teUs  you  of,  that  is  in  Holland,  he  doth  not  tell 
you  to  what  purpose  he  is  «  vritness ;  ao  tlwt 
you  may  know  whether  it  be  material  or  not. 
1  know  very  well,  my  lord,  in  the  Old  Bailey, 
when  the  priests  did  urge  it,  that  they  had  wit* 
nesses  beyond  the  sea  in  other  coimtries,  th^ 
were  not  suffered  to  delay  their  trial  upon 
such  a  pretence.  We  must  subndt  it  to  your 
lordship's  discretion :  but  we  suppose  it  wiV 
not  be  a  precipitous  proce^ng,  he  having^ 
notice  of  his  trial  all  this  term. 

if*  C»  J.  A|r.  Ajttonejr,  trqly ,  since  he  pro* 
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temb  he  is  svpriaed,  aad  hadi  depended  npon 
Im  plea,  and  hath  witnessed  that  require  some 
tiaM  to  ftlcb,  we  think  it  reasonable  that  he 
should  hare  till  the  next  term  ;  and  we  will 
defer  it  till  then.  We  are  all  of  that  opinioa, 
(especialfy^it  being  such  a  litde  delay)  to  enable 
tarn  to  have  what  witnesses  he  doth  pretend 
to  hare. 

Att,  Gen,  My  lord»  I  never  desired  in  this 
case,  nor  in  any  otfaer^  nor  ever  shall  do,  that 
justice  be  precipitated.  I  know  these  open  and 
ttr  trials  proceed  with  such  equal  steps  to  all 
parties,  that  we  need  not  be  hasty  ;  and  there- 
fete,  if  jour  lordship  be  of  that  opinion,  I  sub- 
nit  to  n,  so  it  be  the  first  week  of  the  next 


X*.  C.  X  The  first  week  it  cannot  be. 

Ait.  Gen,   Within  the  first  seven  da^^s,  I 

can. 

X.  C.  J.  The  first  Thursday  in  the  term. 
Aad  take  notiee,  Mr.  Fitzhanis,  that  is  the  day 
appointed  for  ^our  trial. 

FUsh,  I  desire  liberty  to  see  my  wife,  and 
have  a  solicitor  in  the  mean  time. 

L.  C.  J,  I  wUl  tell  you,  for  that,  Mr.  Fitz- 
bsrris,  the  Court  would  never  deny  an^yr  thin? 
of  that  nature  to  any  one  in  your  condition  and 
circmmslanoefi  ;  but  your  wife  makes  an  itl  use 
•f  die  liberty  we  granted  her:  and  if  she  do 
wakfi  an  ill  use  of  it,  then  the  Court  roust  re- 
train her,  and  hold  their  hands  over  her.  If 
we  were  satisfied  ^e  would  use  the  Uberty 
fewfuliy,  and  not  abuse  it 

Fiizi,  My  lord,  I  am  sure  she  will  use  it 
kwfttlly  heieailer,  and  make  no  ill  use  of  it. 

-L.  C.  J.  Look  you,  upon  her  good  nsa^e  of 
it,  if  she  will  fimiy  demean  herself,  ano  not 
abuse  it  again,  we  are  willing  to  take  off  the  last 
role,  and  she  shall  have  the  same  liberty  she 
had  befine  that  rale. 

8oi.  Gen.  With  this,  if  your  lordship  please, 
we  desire  there  may  be  some  other  juoge  of 
her  pmdenee  besides  herself,  and  the  lieutenant 
of  the  Tower  be  by. 

Fiiih.  My  lord,  I  desire  I  may  have  a  soli- 
citor ;  for  he  was  never  allowed*  to  come  and 
qwak  to  me,  though  I  had  a  rule  for  him. 

jL.  C.  J.  Look  you,  as  to  your  counsel  now, 
whidi  was  the  main  reason  why  you  prayed 
a  solicitor,  we  cannot  alh>w  you  them  any 
More ;  for  now  we  are  come  to  a  matter  of  fact 
only,  and  we  cannot  by  the  rules  of  law  allow 
ftm  counsel. .  Therefore  what  need  you  have 
of  a  «#af<flli',  1  cannot  tell ;  his  business  before 
wtaio  go  from  you  to  the  counsel,  and  firom 
Ihem  to  you,  wnich  is  censed  now.  But  this, 
Mr.  Attorney,  if  he  have  a  desire  to  see  papers 
and  would  send  for  any  papers  that  concern  his 
defence,  so  as  they  contain  no  new  treasonable 
matters  and  eontnvanoes,  ho  ought  sure  to  have 
them ;  and  if  he  fai^ve  papers  at^  his  house,  or 
aa^  where  else,  which  he  desires  to  make  use 
of  m  his  own  defence,  being  inspected  by  the 
Bentmant,  to  see  that  there  be  no  matter  of  evil 
contained  in  them,  he  may  have  one  to  do  that 
hr  him  without  any  danger. 

&i/.  Got*  I  do  not  oppose  it,  my  k>rd;   but 


I  desire  that  aU  caution  may  be  used  that  can ' 
be ;    for  this  solicitor  of  his  is  a  lawyer,  and 
writes  tracts  of  law :    but  any  thing  material 
for  his  defence  I  am  not  against. 

L.  C.  J.  Mr.  Attorney,  you  need  not  fear  any 
harm  will  be  that  ways :  tor  he  is  not  to  spealt ' 
with  him  alone. 

Mrs.  Fiizharris,  I  hope  bis  solicitor  may 
come  to  him  to  take  instructions  how  to  send  for 
his  witnesses. 

Just.  Jone$,  You  can  tell  how  to  do  that, 
surely,  without  a  solicitor. 

L.  C.  J.  Just  as  the  last  rule  was,  let  there 
be  another  rule  made :  tor  he  must  have  all 
just  advantages  to  enable  him  for  his  defence. 

Fitzh.  I  hope  I  shall  have  a  rule  of  court  to 
make  my  witnesses  appear. 

Just.  Dolben.  That  you  may  have  without  a 
motion. 

X.  C.  /.  We  will  give  you  any  thing  that 
will  enable  you  to  make  a  fair  defence. 

CI.  of  the  Cr,  He  shall  have  subpoenas  fi»r 
his  witnesses. 

L.  C.  J.  Then,  Mr.  Fltzharris,  you  must  ex- 
pect no  other  notice.  Y(>u  must  take  notice 
now,  that  upon  the  first  Thursday  in  the  next 
term,  you  are  to  receive  your  trial  here.  Take 
the  prisoner  back. 

Att.  Gen.  In  order  to  his  trial,  I  desire  tjta 
sheriiTmay  bring  in  the  freeholders  book  to  the 
clerk  of  the  crown,  to  strike  the  jury. 

L.  C.  J.  Mr.  Attorney,  we  will  consider  of 
that,  how  far  can  we  do  that,  and  the  course  of 
the  court  shall  be  observed.  But  I  doubt  how 
we  can. 

Alt.  Gen.  That  is  the  practice  in  trials  at  the^ 
bar. 

L.  C.  J.  In  civil  causes,  but  not  in  criminal,' 
that  I  know  of.  . 

Att.  Gen.  }Ve  have  reason  to  desire  it ;  be- 
cause we  are  afraid  of  some  practice  in  this 
cause,  and  fear  there  may  be  some  odd  carriage 
in  the  return  of  them. 

FUzh.  May  I  not  see  my  wife  before  I  go 
hence? 

L,  C.  /.  With  all  our  hearts ;  she  may  go 
to  yon,  and  with  you,  Sir,  if  you  please  :  we 
win  not  hinder  you  of  her  company,  so  she  carry 
herself  fairly. 

Then  thcf  Lieutenant  took  back  his  prisoner. 


The  Trial  of  EDWARD  FITZHARRIS,  at 
the  King's- Bench,  for  High-lVeason, 
June  9,  168 J.    Trhi.  SS^Cbarixs  II. 

ON  Thursday  June  9,  1681,  Edward  Fits* 
harris  was  brought  to  the  bar  of  the  court  of 
Kioff's-bench  ;  and  the  court  being  sat  proceed* 
ed  thus : 

Mr.  Thompton.  My  lord,  I  moved  you  the' 
other  day,  that  before  Mr.  Fitzharris's  trial,*  he 
mig^t  give  such  evidence  as  he  had  to  gi^B 
against  sir  John  Arundel  and' sir  Richard  £A 
Ing,  concerning  the  death  of  sir  Edmundbory 
Godfrey,  before  he  be  convicted  of  treason  i  ml 
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"we  underaftood  that  it  was  the  cHrection  of  the 
coart,  that  we  might  move  it  this  morning  he- 
fore  coDFictioDy  that  he  might  declare  upon  oath 
here  in  court  what  he  knows  of  that  matter 
affaiost  thoie  gentlemen  :  for  afler  he  is  i:on- 
Ticted,  I  believe  it  will  be  too  late  for  us  to  think 
of  it.  Mr.  Godfrey  hath  a  great  deal  of  reason 
to  desire  what  I  now  move,  that  his  brother's 
murderers  may  be  prosecuted ;  and  we  hope 
all  the  favour  that  can  be  granted  in  such  a 
case  will  be  granted  unto  us :  for  there 
hath  been  a  design  of  late  set  on  foot,  to  make 
it  he  believed,  that  sir  Edmundbm^y  God- 
frey murdered  himself,  notwithstandmg  tliat 
clear  evidence  that  hatli  been  already  given  of 
this  matter,  and  notwithstanding  that  sevbral 
persons  bave  been  convicted  and  attainted  upon 
^at  evidence.  So  that  th^e  gentlemen  think 
themselves  obliged  to  nrosecute  the  matter 
as^  for  as  they  can,  and  oeg  of  your  lordship, 
tbat  what  can  be  done  for  them  luay.  And 
particularly,  tbat  he  may  perfect  bis  discovery 
against  the  two  named  at  his  last  -examination 
beibre  the  grand -jury ;  and  that  his  examination 
about  them  mav  now  be  taken  by  the  court. 

L.  C.  J.  Look  yoQ,  Mr.  Thompson,  that  that 
ou  moved  beiore,  had  some  reason  in  it,  that 
e  might  be  examined,  and  give  evidence  to  a 
grand-juiy,  and  we  told  you  ne  should  i  but  if 
there  be  never  a  grand-jury  sworn  vet,  who  can 
he  give  evidence  to  ?  Would  you  nave  us  take 
his  examination  and  afterwaras  give  it  in  ei  i- 
4enceto  the  grand -jury  ? 

Mr.  Tkomp*  My  lord,  I  only  say,  then  it  is 
our  bard  hap  that  he  is  not  exanuned  before 
m  grand -jiUT*  ^    * 

L.  C.  J.  *But  do  yoQ  think  it  is  fit  for  you  to 
move  this  now  ? 

Mr.  Thnmp,  My  lord,  I  understood  it  was  per- . 
mitted  me  by  the  eourt  the  other  day,  to  move 
i^n ;  and  I  iiK>ve  by  the  direction  of  my  cli- 
•Bt,  and  I  submit  it  to  your  lordship. 

L.  C.  J.  You  know  it  caoooc  oe  granted. 
Cro  on,  and  swear  the  jury. 

FitMh,  My  lord,  I  keg  that  my  wife  and  soli- 
citor may  be  by,  tp  help  and  assist  my  ^memory. 

X.  C.  J.  Let  your  wife  be  by  you,  if  she 
lilease,  and  if  you  think  it  is  any  advantage  to 
you,  with  afl  our  hearts )  if  she  will,  let  her  go 
down  to  you. 

CL  of  Crown.  Cryer,  make  anO  yes:  Who- 
ever can  inform,  &c. 

Att,  Gen.  My  lord,  I  know  not  what  the  ef- 
fect of  ^8  may  be  :  if  his  wife  be  instructed  to 
instruct  him,  that  ought  not  to  be  permitted, 
with  submission :  Suppose  she  should  come  to 
prompt  him  (and  for  certain  she  is  well  docu- 
meDtized)  that  your  lordship  won't  suflisr. 

Seg.  JeffericM*  My  lord,  she  comes  pr^ared 

ith  papers.in  her  hand« 

Mrs.  jP^zharris.  I  WouH  shew  them  without 
mj  lord's  permisaion. 

L.  C.J,  If  she  brings  anjr  papers  that  a^ 
drawn  by  counsel,  prepared  for  him^  without 
dnuht  it  is  not  to  be  flowed. 

Mrs*  F'Uzharr'u.  NO|iio  \  itisepJy  my  own 
Bttte  awmoraiidiiOM. 


X.  C.  J.  Whotioerer  is  writtao  by  ktt  has*  - 
band,  for  help  of  his  memory  in  maJM^nr  of  foct, 
let  her  do  it 

Fuxftarris,  My  ]ord>  (  humbly  beg  fny  wq* 
licitor  may  be  by  me  too. 

L,  C.  /.  We  allow  of  no  soUdtors  in  casfy 
of  High-treason. 

CI.  of  Cr.  Edward  Fitzharris,  hold  up  tbT» 
hand  (which  he  did) :  Thoee  good  .mefi  which 
thou  shalt  hear  called,  and  personally  a|^. 
pear,  &c. 

Fitzharris.  My  lord,  I  desire  they  may  he 
distinctly  named  as  tbey  are  in  the  pannel,  that 
I  mav  know  how  to  make  my  cliallenffes. 

Sol.  Got.  My  lord,  I  must  humoTy  offer  it. 
to  y<uu*  lordship's  consideration,  for  the  preee-, 
dent's  sake,  wnether  any  person  can  assist  |ha 
prisoner  as  to  matter  of  met  ? 

L.  C.  J.  Yes,  and  it  is  always  done  to  tak#^ 
notes  for  him  to  help  his  memorv. 

Seij.  Jcfferiet.  But,  my  lord,  I  would  ac- 
<liuunt  your  lordship  what  u  the  thing  we  find. 
in  this  case ;  here  is  a  particular  note  given  in 
to  the  prisoner  of  the  jury,  pray  be  sure  to  chal" 
lenge  such  and  such,  and  don't  challeiige  the 
rest.  God^ibrbid  but  his  m^mofy  shookl  her 
helped  in  matters  of  ifaut,  as  is  usual  in  thfisia. 
cases ;  but  no  iostrucdoos  ought  to  be  ^iven. 
him,  sm*e.  And,  my  brd,  the  example  wdl  m^ 
a  ^eat  way  ;  and  therefore  we  are  in  your  lopcd^ 
sluu's  directions  about  this  matter. 

i^Uzfiarri$.  My  lord,  I  hope  it  is  but  just,  tot^^ 
I  have  had  all  the  disadvantages  in  the  world.  I 
have  been  kept  close  prisoner,  and  bave  not  been 
permitted  to  nave  atoy  one  come  to  me,  to  h^it 
me  in  my  preparation  for  my  trial. 

Mt.  Gen*  Sly  l<^,  1  pray  your  judgment  \m 
point  of  law  ;  1  doubt  not  you  wiU  do  the  kio^ 
right,  as  well  as  the  prisoner  \  I  could  not  get  a. 
copy  of  the  pannel,  till  last  nig^t  about  four 
o'clock :  Here  m  prepared  a  copy,  with  xrwue^ 
and  marks  who  he  should  challenge,  and  wIn» 
not ;  and  truly,  my  lord,  since  1  had  the  pan- 
nel upon  looking  over  it,  I  do  £nd  the  sberiflT 
hath  returned  three  anabaptist  preachers,  and  I 
know  not  how  many  fanatiqs :  And  sinoe  thoie 
are  such  practices  as  we  ^d  in  this  case,  we 
doubt  there  may  be  more ;  and  therefore  1  pray 
she  may  beremoved. 

Mrs.  Ji/sAorris.  I  will  not  be  removed. 

FUgharrii.  Is  it  fit  or  reasonable  for  me,  that 
I  should  stand  here  without  any  he^  ? 

Atl.  Gen.  In  case  you  be  guilty  of  this,  yo^ 
deserve  no  great  favour. 

Mrs.  Fitzharris.  Surely  the  court  will  pevnr 
suffer  the  king's  counsel  to  take  away  a  man'p 
hfe  at  this  rate. 

X.  C.  /.  Mrs.  Fitzharris,  you  must^ve,g<0Qd 
words :  And  if  you  will  not  be  modest  and  civjl 
I  promise  you  we  will  remove  you  presently. 

Mrs.  Fitzharris.  If  you  do  remove  me,  tbivt 
is  the  worst  you  can  do  to  me:  What  i^juld  J 
came  here  for,  without  I  nuiv  help  my  husband  f 

L.  C.  J.  If  she  do  bring  him  instructions  tf 
except  sgain&t  such  and  such  jury-men,  8h# 
does  misbehave  herself,  and  must  be  removed. . 

4tt  •  Gpn.  This  paper  jthat  we  s^e^k  9^k  9l 
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e&pr  ef  lliepiaDri  ;  andthtre  ve  partieistaf 

ML  Gtfiu  A  troman  hith  a  renr  great  priTi* 
kgi^to  protect  her  IraBhand ;  bat  I  ncfver  yet 
kneir  mat  she  had  liberty  to  hring  hun  mstrae- 
tMoarea^  drawn. 

Mrs.  FiiskttMs,  My  knrdf  die  lady  matehio- 
ae»  of  Winchester  did  assist  in  the  caae  of  my 
lord  9talib>id,  and  took  notes,  and  gave  hini 
what  piqwra  she  fleaoed. 

X.  C.  /.  Sore  it  is  no  such  huge  matter  to 
let  a  man's  wife  stand  by  him,  if  she  will  de- 
Man  hWself  handsomely  andiah-ly. 

Ait,  Gtn.  It  is  not,if  that  were  aU ;  hat  when 
ihecoitaes  with  jkpers,  inatnicted,  and  with 
fsrtieolar  directions,  that  is  the  assigning  him 
sMisd  in  pbintoT  fact. 

JL  C.  J.  Let  her  stand  by  her  hnsband  if  she 
be^ioie^:  Bntif  shebe  troublesome,  we  shall 
saon  remove  her. 

Fitgh.  It  is  impossible  1  sbonld  make  my  da- 
fraee  %itliout  her. 

Serj.  Jefferia,  I  see  it  is  a  perfect  formal  brief. 
•  MiB.  tUih,  Most  he  haTe  nothing  to  help 
himsctf? 

FdMk.  In  short,  the  kioff's  ooonsel  would 
Irike  aEnr  life  away,  without  letting  me  make 
■y  defence. 

Ait.  Gen.  - 1  desire  not  to  take  any  papersftum 
Iwn,  if  they  be  such  as  are  permitted  by  law. 

SU.  Gen.  My  lord,  his  innocency  must  make 
Ins  defence,.and  noting  eise. 
'  Serf.  Jefferies,    lAj  lord,   we  are  in  yonr 
lordship's  judgment  whether  yon  will  allow 
cse  naocrs* 

£.  cTjrLet  us  see  the  paper. 
JIM.   Mjlord,  I  will  deliver  them  to  my 
w  acam. 

L.  C.  J.  Let  itbeao. 

CL  of  Cr.  CaH  or  William  Roberts  (who 
M  not  appear) :.  Sir  Michad  Henea^. 

Sir  JU.  Heneage.  My  lord,  I  am  so  dl,  I  can- 
■dl  attttid  this  oanse. 

L.  C.  J.  We  cannot  excuse  you,  sir  Michael, 
if  there  be  not  enough  besides,  it  is  not  in  our 
fower  to  excnse  yon. 

Sir  AC  Heneage.  I  must  suffer  all  things  n- 
{her ihan  looe  my  heidth. 

JL  C.  /.  Well,  stand  by,  till  the  rest  are 
called. 

CI  ff  Cr.  Sir  W91iam  Oulston,  Nicholas 
Rainttm,  Cherks  Umphrevile  (tiiey  did  not  ap- 
pear): JohnWiUman. 

AU,  Gen.  My  lord,  I  desire  he  may  be  aaked 
helbre  he  be  calfed  to  the  book,  whether  he  be  a 
fifee-hoUer  in  Middlesex  ? 

H^or  Wildmatu  I  am  a  prosecutor  of  thb 
pMjott  9  for  I  was  a  parlianient-man  in  the  last 
aarMsnient ;  and  I  dare  not  appear,  my  lord, 
Mr  fear  of  being  questioned  for  breach  of  the 
prmloges  of  the  C>ommons. 

Att,  6en,  My  lord;  I  pray  he  may  answer 
Ihsit  oDCStion  whether  he  be  a  iree-nolder  in 
JuaAescsc  f 

Mi^  WUdman.  I  pray  to  be  ercnsed,  unon 
m  rery  good  leteoB  $  I  was  one  of  them  that 
toM  tiK  Inpc^claiwotagaiiMtth^ 


Att.  Gen.  Are  you  a  frea^boMer  of  Middle* 
sex,  UDon  your  oath  f 

L.  C.  J.  Look  you,  major  Wildman,  yon 
are  returned  upon  a  panned  here,  you  have  ap- 
peared, and  your  appearance  is  recorded;  yon 
must  answer  such  questions  as  are  put  to  you  ^ 
it  is  not  in  your  power  to  deny. 

Major  wildman,  I  beg  tne  excuse  of  the 
conrt,  I  oannot  8«rye  upon  the  jury. 

L.  C.  J.  If  you  be  no  free-holder  the  law  wifl 
excuse  you. 

Major  Wildman,  Perhaps  there  may  be  soma 
estates  in  my  name  that  may  he  freeholds; 
perhaps  I  may  be  some  trustee,  dr  the  like. 

Att.  Gen.  Have  you  any  freehold  in  your 
own  Hght  in  Middl^x  ? 

Major  Wildman.  I  don't  know  that  I  have-^ 
if  it  be  in  the  right  of  another,  or  as  trustee, 
I  take  not  that  to  be  a  freehold. 

CI.  of  Cr,  Call  Thomas  Johnson. 

Mrs.  Fitth.  Let  him  be  sworn,  there  is  no 
exception  against  him. 

L.  C.  /.  Hold  your  peiice,  oi-  you  go  out  of 
court  if  you  talk  again. 

Mr9,  Jhi/xA.  I  do  not  say  any  thing  that  is 
any  harm,  my  lord. 

CI.  cf  Cr.  Swear  Thomas  Johnson :  you  shall 
well  and  truly  try,  &c. 

Flt^ih.  My  loid,  I  prey  the  clerk  may  not 
skip  over  the  names  as  they  are  returned. 

CL  <of  Cr.  Sir,  I  call  every  one  %si  they  are 
in  the  pannel ;  and  donU  do  me  wr(>ng. 

L.  C.  /.  It  may  be  he  doesndt  c&  them  as 
they  ate  mentioned  and  set  down  m  the  pannel, 
for  all  have  not  appeared ;  but  <^ills  those  whose 
appearance  is  recorded.  . 

CI.  of  Cr.  I  hare  called  them  as  thty  «re 
here  set  down. 

£.  e.  /.  Well  let  them  all  be  caBed  for ; 
m^  he  they  will  appear  now  that  did  not  appear 
before. 

C/.  ^Cr.  Maximilian  Beard.  . 

Mr.  Beard,  My  lord,  I  desire  to  be  tecused, 
I  am  very  in^rm  and  very  ancient,  threescore 
and  fifteen  years  of  age,  at  least. 

X.  C.  J.  Why  did  the  sheriff  return  you?  If 
you  be  of  that  age,  you  should  be  put  out  of 
the  freeholders  b^k.  But  stay,  you  ane  here 
impanneled,  and  have  appeared;  tf  there  be 
enough,  we  will  excuse  you. 

Justice  Jone$.  He  ougnt  to  have  witnesses  of 
his  a^ ;  and  if  he  would  not  have  appeared, 
he  might  have  had  a  writ  of  privilege  fbr  his 
discharge  in  regard  of  his  age, 

L.  C.  X  Well,  we  will  set  by  him ;  if  tiwte 
be  enough  besides,  we  v^l  spare  him. 

CL  ofCr.  Isaac  Honywood  (he  did  not  ap- 
pear) :  Lncy  Knightly  (who  was  sworn) :  Hen- 
ry lUdcer. 

Att,  Gtn.  My  lord,  I  challenge  him  fbr  the 
king. 

FUxharrii.  Mf  lord,  why  should  he  chal^ 
lenge  him  ?  I  desire  to  know  the  law,  whether 
the  two  foremen  should  not  try  ^e  challenge^ 
and  not  die  court  or  the  counsel. 

Serj.  Mmfnard.  If  the  kibg  challenge,  ha 
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tlifOUflffa  ;  the  law  will  have  the  minu*  suxpteii  ; 
but  if  there  want  any  thing,  the  king  must 
shew  good  cause. 

CLofCr,  Edward  Prohyn. 

Att,  Gen,  I  challenre  hun  for  the  king. 
.    C/.o^Cr.  Edward  Wflfbrd  (was  sworn.) 

Fitzharris.  My  lord,  must  not  Mr.  Attorney 
shew  his  cause  now  ? 

L,  C,  J.  Look  you,  Mr.  Fitzharris,  either 
sdde  iriay  take  theu*  exception  to  any  man ; 
but  the  cause  need  not  be  shewn  till  the  pannel 
is  gone  through,  or  the  rest  of  the  jurors  chal- 
lenged *. 

CLofCr,  John  Kent,  of  Stepney. 
•,    Mr.  Kent.  My  lord,  I  am  no  freeholder. 

L.  C.  J.  Then  you  cannot  be  sworn  here 
upon  this  jury  f. 

CL  qfCr.  John  Willmore. 

Alt.  Gen,  We  challenge  him  for  the  king. 

Fitzharris,    For  what  cause  ? 

Serj.  Jeffi,  We  will  shew  you  reasons  here- 
ailer. 

Cl.ofCr,   Alexander  Hosey  (was  sworn:) 
Giles  Shute. 
:    Att.  Gen.   Are  you  a  freeholder.  Sir  ? 

Mr.  Shute,  No. 
:    Alt.  Gen.  Mr.  Whitaker  is  got  near  him,  and 
he  tells  him  what  he  is  to  do,  my  lord. 

Fitgh,  Hcire  is  the  lieutenant  of  the  Tower 
between  me  and  him. 

Seij.  Jtff,  But  the  bar  is  no  fit  place  for  BIr. 
^Yliitaker,  he  is  not  yet  call^  to  tne  bar. 

CLofCr,  Martin  James. 

Alt.  Gen,  Are  you  a  freeholder.  Sir? 

Mr.  James,  Yes. 

Alt,  Gen,  Then  swear  him,  (which  was 
done.) 

CI.  of  Cr.  Nathanael  Grantham.   ^ 

Alt.  Gen.  Are  you  a  freeholder,  Sir? 

Mr.  Grantham.  No. 

CI.  of  Cr.  Henry  BeUing. 

Att.'Gen.  Are  you  a  freeholder.  Sir? 

Mr.  Belling.  Yes. 

Fitzh.  Then  I  challenge  him. 

Cl.qfCr.  Benjamin  Dennis. 

Alt.  Gen.  Is  he  a  freeholder  ? 

Mr.  Dennis.  No. 

Att.  Gen.  My  lord,  you  see  what  practices 
here  are,  most  of  the  jury  are  no  freeholders. 

Cl.^Cr.  John  Preston,  Mid  not  appear:) 
John  Yiner,  of  White  Chapel. 

Att,  Gen.  He  hath  fetched  them  from  all 
corners  of  the  town  here,  yet  not  all  of  them 
freeholders  neither. 

Ci.  qf  Cr.  Swear  Mr.  Viner,    (which  was 

*  «  Here  the  Chief  Justice  did  not  shew  the 
same  favour  to  Fitzharris,  which  he  afterwards 
shewed  to  count  ConinOTmark,  in  directing 
him  how  to  make  the  king  shew  cause,  hy 
challenging  all  the  rest."    Note  in  former  Edt- 

tloii. 

t "  In  lord  Russell's  Trial,  *  no  freehold*  was 

not  allowed  tn  be  a  ffood  challenge,  and  scre- 

ral,  though  no  freeholders,  were  admitted  to 

be  sworn  on  the  jur}-.    The  like  in  col.  Sidne^-'s 

/    Case.'*    Note  in  formflr  Edition. 
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done.)    WUtiam  Witliera,  (was  sworn :)  Wil- 
liam Cleave,  (sworn :)  Thomas  G^fie,  (swom:) 
Abraham  Greaves. 
'  Att.  Gen,  Ask  him  if  he  ia  a  fraeluiUar  ?      ' 

Mr.  Greaves.  No. 

C/.<»fCr.  H^nry  Jones. 
'  j4t^  Oeit.  Is  he  a  freeholder  ? 

Mr.  Jones,  No. 

CL  of  Cr.  Ralph  Farr. 

Att,  Gen.  Ask  him  the  same  question.         c 

Crier.  Are  you  a  freeholder.  Sir? 

Mr.  Farr.  Yes. 

CL  of  Cr.  Then  swear  him,  (which  watf 
done.)    Samuel  Freebody. 

Att.  Gen.  Are  you  a  Ireeholder,  Sjr  ? 

Mr.  Freebodif.  Yes. 

AtL.  Gen.  Then  swear  him,  (which  was 
done.) 

CL  of  Cr.  Gilbert  Urwin  of  Covent^gardeii 
(did  not  appear.)  Edu'ard  Watts,  of  West* 
minster. 

Ait.  Gen.   Are  you  a  fieehokier,  Sir  ?         «^ 

Watts,  Yes. 

Ati,  Gen.  Then  we  challenge  yon  for  th«k 
king. 

CL  of  Cr.  John  Bradshow  of  Holbom  (dkl 
not  appear :)  Isaac  Heath,  of  Wapping  ^ntf 
freeholder :)  Edward  Ilutchins  of  Westmm- 
ster. 

Att.  Gen,  We  challenge  him  for  the  kingi 

CL  ofCr.  John  Loduer  of  Westminster, 

Att.  Gen.  Are  vou  a  freeholder  ? 

Mr.  Loekier.  Yes. 

Att.  Gen.  Then  swear  him.  ' 

CL  of  Cr.  Count  these.    Thomas  Johnson. 

Crier.  One,  6ec. 

The  names  of  the  twelve  swom,  ore  these: 
Thomas  Johnson,  Lucy  KnighUey,  EdwardI 
Wilford,  Alexander  Hosey,  Martin  James^ 
John  Viner,  WiHiaira  Withers,  Wilham  Cleave, 
Thomas  Goffe,  Ralph  Farr,-  Samuel  Free* 
body,  and  John  Loekier. 

CL  of  Cr.  Edward  Fitzharris,  hold  >ip  tliw 
hand.  Gentlemen,  you  that  are  swom,  looik 
upon  the  prisoner,  and  hearken  to  your  charge. 

Fifzh.  My  lord,  I  humbly  beg  pen,  'mikf 
and  paper. 

X.  C.  /.  Let  him  have  pen,  ink,  and  paper* 

CL  of  Cr.  You  shall  have  them  presenuy  ; 
(which  were  given  him.) 

*'  He  stancM  indicted  ay  the  name  of  Edward 
Fitzharris,  late  of  tlie  parish  of  St.  Martin's  ia 
the  Fields,  in  the  county  of  Middlesex,  ^gent.  for 
that  he  as  a  fidse  traitor  against  the  most  illus- 
trious, and  most  excdlent  prince,  our  sovereigii 
lord  Charies  the  Seeond,  by  the  grace  of  €^ 
king  of  England,  Scotland,  France^  and  Ire- 
land, his  natural  lord ;  not  having  the  fesr  of 
God  in  his  heart,  nor  wdghing  the  duty  of  his 
allegiance,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil ;  the  love,  and  true  doe 
and  natural  obedience,  which  a  true  and.  futh* 
ful  subject  of  our  said  sovereign  loid  the  kingf; 
towanls  him  our  said 'sovereign  lord  thekin^, 
should;  and  of  ri^ht  ougirt  to.boir;  wboUy  witli- 
<kawing ;  and  with  all  his  might  intendiW  th* 
peace  jRadeommoB  tranqutUil^  withia  ibfB  vmff^ 
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dom  ofBnghiid  «»  dislaA,  and  war  and  rdiel- 
liM  agamse  oar  aud  Mnrttreign  lord  the  king'  to 
Mir  ap  and  move ;  and  the  goverameDt  of  our 
■aid  aOf«vekfii  kwd  tbe  king,  within  this  loDg- 
dot  of  Kngwndy  to  anbyert ;  and  oar  aaid  so- 
Tanogn  lora  the  king  from  the  title,  honour, 
and  r^al  name  of  ute  imperial  crown  of  his 
kingdom  of  England  to  depose  and  deprire ; 
amloior  said  sovereign  lord  the  king  to  death 
and  fiaal  deatmction  to  bring  and  put,  the  %^d 
day  of  Febrouy,  in  the  9Sra  year  of  the  reign 
sf  our  sovereign  lord  Charles  the  8econd,  now 
of  Bngland,  Sec.  and  divers  other  days  and 
aa  well  before,  as  after,  at  the  parish  of 
8t  ttTartin^s  in  the  Fields,  in  the  county  of 
Middlesex,  traitorously  did  compass,  imagme, 
intend  the  kiOing',  death,  and  final  destruc- 
of  oar  said  sovereign  loid  the  king,  and  the 
It  government  Sf  this  his  kingdom  to 
and  alter,  and  wholly  to  subvert,  and 
him  oiir  said  sovereign  lord  the  king,  that  now 
■,  fimm  the  title,  honour,  and  regal  name  of  the 
imperial  erown  of  his  kingdom  of  England  to 
depone  and  dmire,  and  war  and  rebellion 
againat  oar  said  sovere%n  lord  the  kinff,  to  stir 
ap  and  levy  within  this  kingdom  of  England, 
iad  iua  aaid  wicked  treasons  and  traitorous 
imaginations,  and  purposes  aiore- 
mid  to  fuTfii  and  neriiBCt,  be  the  said  Edward 
Kk^ams^  as  a  fiuse  traitor,  together  with  one 
Kdmond  Evovd,  a  subject  of  our  said  sove- 

3n  kwd  the  Im^,  did  then  and  there  traitor- 
y  aasemble  hunself,  meet  and  consuli,  and 
&e  same  liis  treasons  and  traitorous  compass- 
ingSy  imaginations,  and  purposes,  then  and 
there  to  the  said  Edmond  Everard,  in  the  hear- 
in|^  of  divers  other  subjects  of  our  said  sove- 
MigB  lord  the  king,  openly,  mahcionsly,  trai- 
teronaly,  and  advimly  speaking,  did  publish 
and  declare:  And  to  persuade  and  indnce  the 
mid  Sdnaond  Everard,  to^be  aiding  and-assist- 
mg^  in  his  said  traiterous  oompassiugs,  imagi- 
natioaa  and  ourposes,  he  theaaid  Edward  Fitz- 
harris,  aa  a  raise  traitor,  maliciously,  adviseiyy , 
and  tnutenrasly  to  the  said  Edmond  Everard  a- 
gicnt  reward  then  and  there  did  olBer,  and  pro  • 
mole  to  procore.  And  for  the  further  cdln- 
pWiiff  in  ha  treasons  aforesaid,  and  to  incite  | 
the  aim|ectB  of  our  said  sovereign  lord  the  king, 
as  one  man,  to  rise,  and  open  rebellion  and  in- 
mmction  within  this  kingdom  of  England  to 
laise,  against  our  said  aovereien  lord  the  king, 
and  oar  said  sovereign  lord  tne  king  from  the 
tide,  boDOur,  and  regal  name  of  the  imperial 
crown  d  his  Idnedom  of  England  to  cast  down 
and  depose,  he  me  said  Edward  Fitaliarris,  as 
aftbe traitor,  a  certain  most  wicked  and  trai- 
Iqpooa  hfael,  thetitle  of  which  is  in  these  English 
nw^  foHowiimp,  '*  The  trae  Englishman  i^>eak- 
iag  plain.  Ecgiidi,"  traiterousTy,  mahdousiy, 
sad  advisedly,  in  writing  to  be  made  and  ex- 
piesied,  did  then  and  thm  calSse,  procure  and 
pBJUish ;  in  which  said  libel  the  said  most 
wicked  tieaaoD,  and  traiterous  compassings, 
iai^finatiDas  and  pttfpoaes  afin'esaid,  or  him  toe 
mi  Edward  Fitzmnris,  to  excite  and  persuade 
d^  airigects  of  oor  aaid  aoTcreign  lord  the  king 
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of  this  kingdom  of  England,  against  our  said 
soverdgn  ford  the  king  to  rise  and  rebel ;    aud 
our  said  sovereign  lord  the  king  from  the  style^, 
honour,  and  regal  name  of  the  imperial  crown 
of  this  nis  kin^om  of  England  to  deprive  and 
depose,  in  writing  are  expressed  and  declared 
amon^  other  things,  as  i'oUoweth :  "  If  James 
(meanmg  James  duke  of  York,  the  brother  of 
our  said  sovereign  lord  the  king*  be  conscious 
and  guilty,  Chs.  (meaning  Charles  Q,  now  king 
of  England)  is  so  too,  believe  me  (meaning 
himself  the  said  Edward  Fitasharris)  lK>th  these 
(meaning  our  said  sovereign  lord  the  king,  and 
the  said  James  duke  of  York)  are  brethren  in 
I  iniquity,  they  (meaning  our  said  sovereign  lord 
the  king  and  Jfames  diuce  of  York)  are  m  con- 
federacy with  Pope  and  French  to  introduce 
]M>peiY  and  arbitrary  government,  as  their  ac- 
tions (meaning  the  actions  of  our  said  sovereign 
lord  the  king,  and  James  duke  of  York)  demon- 
strate.    The  parliament's  Magna  Charta  and 
Liberty  of*  the  Subject  are  as  heavy  yokes 
they'd  as  willingly  cast  oJBT,  for  to  make  them- 
selves (meaning  our  said  sovereign  lord  the 
king,  and  the  said  duke  of  York)  as  absolute  as 
their  brother  of  France.     Aud  if  this  can  be 
proved  to  be  their  aim  (meaning  our  said  sove-' 
reign  lord  the  king,  and  the  aroresaid  duke  of 
York)  and  main  endeavour,  why  should  not 
every  true  Briton  be  a  Quaker  thus  ihr,  and  let 
the  English  spirit  be  up  and  mure  us,  (mean- 
ing the  subjects  of  our  said  sovereign  lord  the' 
king  of  this  kingdom' of  England)  all  as  one 
man  to  self-defence  ?   Nay,  and  if  need  be,  to 
open  action,    and  fling  otf  those  intolerable 
riders  ?"  /leaning  our  said  sovereign  lord  the 
king,  and  the  said  duke  of  York.)    And  in  ano- 
ther place  in  thes^  most  wicked  traiterous  libel 
are  contained,  amongst  other  things,  these  false, 
seditious,  and  traiterous  sentences    in  these 
English  wwds  following.     **  J.  and  C .  (meaning 
the  said  Charles  our  sovereign  lord  the  king, 
and  his  said  brother  James  duke  of  York)  hcSk 
brethren  in  iniquity,  corrupt  both  in  root  and 
branch,  as  you  (meaning  the  subjects  of  our 
said  sovereign  lord  the  Jking)  have  seen,  they 
(meaning  our  said  sovereign  lord  the  king,  and 
the  said  duke  of  York)  study  but  to  enslave  you 
(meaning  the  subjects  of  our  said  sovereign 
lord  tlie  king)  to  a  Romish  and  French-like 
yoke.     Is  it  not  plain?  Have  you  (meaning  the 
subjects  of  our  said  sovereign  ford  the  kin^  not  • 
^es,  sense,  or  feeling?    Where  is  that  old* 
English  noble  spirit  ?   Are  you  (meaning  the 
sulgects  of  our  said  sovereign  lord  the  king)  be- 
come French  asses,  to  suffer  any  loadjo  1^  laid 
upon  you  ?  And  if  you  (meaniog  the  subjects 
ot  our  said  sovereign  lord  the  king)  can  get  ho 
remedy  from  this  next  pariiament,  as  certainly 
you  (meaning  again  tlie  subjects  of  our  said  so- 
vereign ford  meldng)  will  uot ;  and  that  the  K. 
(meaning  our  said  sovereiffu  lord  the  king[  tliat 
now  is)  repents  not,  coipplies  not  with  their  ad- 
vice, then  up  all  (meaning  the  subjects  of  our 
sovereign  lord  the  kitig)  as  one  man.    O  brave 
Englishmen!  Look  to  your  own  defence  'ere  it 
be  too  late,  rouse  up  your  spirits,"  Andm  anu-: 
£4 
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tker  place  in  the  said  most  wicked  and  traito- 
roi^s  libel  are  contained,  amongst  other  thiogB, 
tb(^se  false,  setlitious,  and  tVaiterous  sentencea 
in  tiiese  Enq^Usb  words  ibUowing ;  to  wit, "  I 
(meaning);  kiraself  the  said  Edwm  Fitzharris) 
Bill  only  add,  that  as  it  is  the  undoubted  ri^t 
of  parliaments  to  make  a  law  against  a  popish 
successor,  who  would  prove  destructive  to  our 
laws  and  liberties ;  so  it  is  their  undoubted  right 
to  dethrone  any  possessor  thai  foUows  "eni 
counsellors  to  the  destruction  of  our  ffOTem- 
ment,'^  ^meaning  the  gorerament  of  thu  kiiu^- 
dom  of  bnglaud.)  Am  in  another  place  in  ue 
9aid  traiterous  fibel,  are  oontainei  these  English 
^ords  following :  **  Then  let  aU  (meaning  the 
SMiJi^cts  of  our  said  soverdign  lord  the  kkig  that 
nowifl)  beieadyv  then  let  the  city  of  Lmidon 
sC^nd  by  the  parliament  with  ofiers  of  any  nM>- 
vey  for  tlie  maintaining  of  their  libertiea  and 
rengion  in  any  extreme  way,  if  paiiiamentary 
ooursa  be  not  compiled  with  by  the  kan^  y* 
(meaning  our  ^d  sovereign  lord  the  kmg) 
against  ue  duty  of  their  ali^iance,  and  aranst^ 
the  peace  of  our  said  sovereign  brd  theldngi 
his  crown  and  dignity,  Sec.  and  against  l£e 
l^rm  of  the  staiute  in  this  ease  made  and  pro- 
fided." 

Upon  this  Indictment  he  hath  been  arraign- 
ed, and  thereunto  hath  pleaded,  Not  Guilhr ; 
and  ior  his  trial  hath  put  hunself  upon  cTod 
and  his  country,  which  country  you  are,  &c. 

Crier.  Make  pnoclamation.  O  yes,  if  any 
one  wifl  me  evidence,  &c. 

Mx,  Heath,  May  it  please  your  lordship, 
and  yon  gentlemen  of  the  Jury,  thia  is  an  in* 
dictment  of  high-treason  asainst  Edward  Fits- 
harria,  the  prisoner  at  the  bar ;  and  the  Indict- 

Sent  sets  forft,  that  the  Slat  of  February,  in 
e  3Sd  year  of  ihe  long,  at  St.  Martin%.m- 
Ihe-Fields,  he  did  compass  and  imagine  the 
4eath  of  tius  king,  and  to  raise  war  and  lebel- 
Uon  within  this  kingdom.  And  Uie  indiotmeat 
does  set  forth,  that  for  the  accomijlishmebt  of 
this,  he  did  meet  and  assemble  with  one  Ed- 
mond  Ererard,  and  sevoral  others,  and  ihd  &- 
Ctover  this  his  traiterous  purpose  to  the  said 
Everard,  and  did  persuade  him  to  aid  and 
aasiBt  therein ;  and  offered  him  great  rewards 
ifhewoubldoso.  It  further  sets  forth.  That 
f&r  the  further  perfecting  of  this  tre^ponaUe 
imagination  of  the  said  j&ward  Fitsharris,  he 
did  frame  and  make  a  treasonable  libel,  and  the 
.title  of  the  libel  ia,  «.The  true  Englishman 

*  speaking  plain  English ;'  and  in  that  treason- 
aliie  libel,  are  these  treasonable  words  con- 
tained, *  If  James  be  guilty'  (meaning  the 
duke  of  York)  '  Charies^  (meanuff  the  king) 

*  is  so  too,'  Sec,  And  the  sereraf  words  tint 
have  been  read  to  you  in  thia  indictoient,  are 
contained  in  the  said  libel,  wluch  I  shall  not 
repeat.  To  this  indictment  he  hath  ^eaded. 
Not  Guilty;  if  we  provie  it  upon  hhn,  yon  are 
to  find  him  guilty. 

Seg.  Ma^nard,  May  it  please  your  lord- 
diip^  truly  it  is  a  sad  thing  to  consider  how 
Many  hava  been  found  guil^.  01 


the  king,  but  none  have  gpone  so  fo^  as  the  fn^ 
soner  at  the  bar :  for  they  designed  only  bin 
death ;  but  this  person  would  have  iCpmed  on 
his  treason  by  a  means  to  slander  him  while  btf 
was  alive,  and  thereby  to  excite  the  people  ah 
such  a  rebellion  aa  you  have  heard.  I  shall 
add  no  fUrdier  words ;  the  thing  is  not  Wgra* 
vataMe,  it  is  so  great  an  offence  it  itseir;  but 
we  will  call  our  witneaws,  and  go  to  our  proof. 
Alt.  Gen.  My  Lord,  yesterday  you  had 
here  the  primate  of  Ireland,  who  was  fonod 
g^uilhr  for  a  notable  high-treason  in  Imland : 
you  nave  now  this  day  before  jrou  one  ef  hin. 
emisaaries,  who  is  oome  over  into  EnghsMl, 
and  who  has  heoe  committed  one  of  the  moat 
^eorable  treasons  that  ever  wtta  brought  into 
a  court  ofjuatioe;  I  must  needs  say,  that  it- 
will  i^pear  to  all  the  audilers  this  day,  that 
here  u  the  highest  improveniettt  of  the  Pof^sk 
Plot,  and  aggravated  with  aueh  curciMPstanigea^ 
as  shew  they  have  out-done  themselves  in  it. 
Hitherto  those  cases  that  have  been  brongfat 
into  judgment  before  you,  have  been  ^at> 
tempts  npcn  the  hfo  ofthe  king,  in  iaslsnoQS  ef 
either  shootmg,  stabbing,  dr  poisoning :  I  say» 
hitherto  fhey  have  gone  no  further  than  t» 
practise  these  things,  and  that  by  pyish  hands» 
they  have  kept  tM  ptot  amongst  thewsehres^ 
but  now  they  have  gone  one  step  f urthery  that 
ia.  by  attempting  to  poisott  all  the  PMHlaBb» 
of  £nsland  aa  much  as  in  then  liea,  that  thi^. 
shoula  by  their  own  hands  destroy  ^me  aBOther, 
and  their  kwful  prince;  that  isthe tceaaoia 
now  before  you ;  and  I  take  it,  with  sabmis* 
sion,  they  can  go  no  further.  For  it  is  im« 
poarible  to  arise  to  a  higher  pleee  of  malioft 
and  viUainy  than  to  aet  the  people's  heai^ 
against  tbeur  prince,  and  to  set  thcan  togediflr 
by  the  ears  one  against  another.  TUsweaholl 
prove,  in  the  course  of  our  evidence,  to  be  the 
design  of  ^prisoner  at  the  bar.  'The^gmeak 
design  hath  been  opened  to  yon  out  of  theis'* 
dictment  to  kill  and  destroy  the  Idng,  and  ta 
{depose  him  from  his  goveroment ;  ani  we  shall 
charge  him  with  all  thoae  several  overt-ads, 
wIm^  I  shall  open  to  yon :  Fiist,  several 
meethwa  to  consult  about  this  matter  at  Chay^ 
Inn  and  several  other  plaoea ;  which,  my  km, 
I  think  there  te  no  <|nestkm  to  he  made,  hot  is 
an  overt-act  to  make  high  treaaon.  We  shall 
go  further,  and  shew  that  these  derigns  he  had 
to  depose  te  kuttT*  snd  rsise  his  pe<^  against 
him,  ne  doea  dec&re  openly  to  Mr.  Evsard  ; 
which  is  another  overt-act  vrithin  the  new  sta- 
tute. We  shaD,  my  lord,  go  further  yet,  aad 
move  the  great  rewards  he  hath  oflered  to  Mr* 
Everard  for  joining  with  him,  and  being  assist* 
ing  to  him  in  this  affiur,  part  in  ready  monsy^ 
ai2  uart  In  annual  pension.  And  there  yonr 
kidsnip  will  find  wbere  the  faring  is,  fiom 
whence  all  these  mischieis  srise,  some  fiweign 
power;  bnt the  Fapists,  the  priests  are  at  tha 
MttSBB  of  it,  they  are  the  persons  that  set 
himnn,  and  these  must  draw  m  a  great  parson 
beyond  sea,  niio  must  reward  this  tnmfle&iaii 
for  bemg  a  partner  in  tiiis  flot  And  we  shall 
pnnreaomo  maogj  psid  at  hand*    Butthsn^ 
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tttr  Iflrd,  HiAl^icb  wiA  tke  eflReei  of  this  coo- 
MK,  is  the  franring*  tfaitf  pernicious  libel ;  lor  so 
l^ive  me^letre  to  caH  it. '      ^ 

My  lonf ,  the  indictinent  is  modesi)  but  when 
ytm  eome  to  hear  ^e  Kbel  itself  read,  you  will 
find  it  so ;  and  it  was  nflt  prudence,  tnaSt  so  Tile 
t  thing*  shonld  ^pticar  upon  recbrd.  Andtmfy, 
I  believe  in  a  Protestant  kingdom  it  is  tiie  first 
attempt  of  this  nature  tbat  ever  was :  For  j  my 
Ibrd,  it  is  to  defame  the  whole  royal  Amify,  it 
is  to  stain  their  blood,  and  to  make' them  rile 
m  the  8%fat  of  the  whole  kingdom,  and  of  all 
posterity.  My  lord,  this  libel  io  its  particulars 
durgeUi  that  most  excellent  and  innocent  per- 
^9  ear  faite  and  never  to  be  forgotten  sovereign 
ISng"  diaries  l,  to  be  ihe  author  of  die  Irish 
lldiellidii ;  it  charges  our  present  prince  with 
Ihe  exercise  of  aroitraTy  government,  to  be  a 
I^ptBt,  to  be  a  person  that  deprives  his  sub- 
iecct  of  dT  manner  of  Lberty,  and  property ; 
m  express  terms,  itclrarges  hnn  with  this,  than 
irhkik  nodiing  can  be  more  false:  fbr  there  is 
■one  of  his  subj^ts,  I  think,  but  must  say, 
ttot  our  most  gracious  prince,  for  the  tiiiie  ne 
hath  reiffned,  may  vie  with  tne  best  20  years 
Ofanry  of  bis  predfecessors,  (or  the  preserving 
AeHierty  and  property  of  the  people,  fbrgiv- 
i^  TM  peace  and  plenty  all  our  time,  fbr  the 
permitting  and  securing"  to  them  the  free  cur- 
lent  {rf*  die  law,  and  ror  securing  their  dvil 
ind  religious  rights. 

My  lord,  when  we  have  gone  through  the 
eiridence  about  the  contexture,  and  this  libel  is 
md  and  orodnced,  we  shaH  prove  the  design 
df  it,  ami  how  it  was  framed,  and  the  eyes 
df  Ihe  world  will  be  opened,  and  you  will  see 
plat  this  was  no  intention,  no  engine  framed  to 
frepan,  or  ensnare  any  private  person,  or  as  it 
was  secretly  bruited  abroad,  to  be  put  in  such 
Men's  pocKets ;  but  a  piece  of  the  greatest 
MadbiaTeUian  D<^cy  that  ever  was  mvented 
And  prepned  for  a  public  press,  as  a  catholic 
poison  to  infect  all  the  king's  sulgects,  and  ex- 
eife  theui  one  agunst  another. 

And  we  shall  prove  that  this  person,  in  die 
several  methods  that  I  have  opened,  hath  pro- 
ceeded to  accomplish  his  traiterous  designs  of 
dethroning  the  king :  nay,  he  hath  said,  it  is 
Tesolved  among  them,  now  that  nothing  else 
trin  do  it  but  the  poisoning  the  hearts'  of  the 
people  widi  hatred  to  their  king,  and  malice 
Mmst  one  another.  And  when  we  have  proved 
Se  matter  foDy,  through  all  the  pftrts,  we 
DiBt  leave  it  to  the  jury,  who,  I  question  not, 
ynXL  do  dieroselves.  ana  all  other  iHtJtestants 
light,  as  well  as  their  prince.  We  shall  now 
|o  to  our  evidence,  and  fir^  we  will  call  Mr. 
fyarai^ ;  but,  my  lord,  I  would  only  first  ob- 
serfe  Io  you,  that  this  gendeman,  Mr.  Fitz- 
'banis,  and  Mr.  Everard,  were  both  employed 
B  the  Frpicb  king's  service^  and  there  ac- 
auainted  togelher.  Mr.  Evenrd  came  early 
off,  and  became  a  Protestant,  leaving  the 
fiencb  king's  service,  because  he  founif  their 
•everal  plots  and  designs  upon  England.  Then 
somes  Mr.  Fitzharris  to  him,  and  because  he 
Meed  apon  Hr.  Everard  not  to  be  rewarded 


a'ccordin^  to  his  merits,  invites  him  over,  with 
tellmg  him  diose  thins^s  that  the  witness  him-' 
self  win  tell  you,  bad^  again  to  the  French 
interest. 

Then  Mr.  Everard  was  sworn. 

Fiiiharris.  Look  me  in  the  face,  Mr.  Eve- 
rard. 

Eterard,    I  will,  Sir. 

Att.  Otn.  WSk  you  acquaint  my  lord,  and^ 
die  jury,  how  you  came  first  acquainted  with 
the  prisoner,  and  then  tdl  the  several  passages 
between  you. 

SoL  Gen»  Tell  your  whole  knowledge  of 
this  matter. 

Everard.  My  lord,  I  came  acquainted  with 
Mr.  Fitzharris  beyond  seas,  when  we  Tiere, 
both  in  the  French  king's  service,  and  on  con-. 
ference  with  him  of  late,  especiaMy  about  the 
beginning  of  February  last,  he  renewed  bis  ac-* 
quaintahce,  though  at  several  times  before  we. 
had  several  discourses  whereof  I  did  not  take 
much  notice,  but  in  those  meetings  in  February 
last,  and  in  those  visits  he  paid  me  then,  we 
had  several  discourses  tending  to  represent  thei 
disadvantages  and  sufferings  I  sustained,  for 
adhering  to  the  proteslant  and  English  interest ; 
and  besides  comparing  in  the  other  balance^ 
what  advantages  I  might  expect  if  I  would  re- 
ingratiate  lOj^lf  into  their  interest. 

£.  C.  J.  Wlmt  interest  ? 

Everard,  Tlie  French  and  the  popish  inte- 
rest And  there  was  an  opportunity  in  my 
hands,  wherein  I  might  be  serviceable  to  my« 
self  and  others  ;  and  he  lokl  me  there  were  se- 
veral persons,  among  whom,  were  some  par- 
.  liament  men,  diat  did  adhere  to  the  French 
interest,  and  gave  an  account  to  the  French 
amba&sador  ofevery  day's  proceedings :  And  aa. 
I  was  looked  upon  to  be  tlie  author  of  a  kind 
of  pamphlet,  that  was  called,  *  An  Answer  to 
'  the  King's  Declaration,  concerning  the  Duke 
•  of  Monmouth  ;*  therefore  I  should  be  fit  to 
fierve  them,  especially  to  make  such  another 

Eamphlet  to  reflect  upon  the  king,  and  alienate 
im  from  his  people,  and  his  people  from  biir. 
Whereupon  I  told  him  I  would  do  an/  thing 
that  was  for  my  true  interest,  but  I  did  con- 
ceive with  myself,  that  tliat  was  none  of  it. 
He  appointed  a  time  when  we  shouM  meet 
again  :  but  I  sent  him  a  note,  I  could  not  meet 
possibly  that  day,  which  v»  as  Monday,  as  I 
rememher^the  21st  of  February :  However  he 
was  impatient,  and  came  tome,  and  told  me  La, 
would  give  me  heads  and  instructions  tending 
to  that  pamphlet  I  was  to  write,  to  scandalize 
the  king,  and  raise  a  rebelUon,  and  alienate  the 
hearts  of  the  kingdom,  and  set  the  people  to- 
gether by  the  ears.  Upon  this  he  gave  mesoir  jft 
heads  by  word  of  mouth  :  As  soon  as  I  parted 
fromhim,  I  metwith  one  Mr.  Savile  or  Lin- 
coln's-Inn,  and  as  soon  as  I  met  with  him, 
I  acquainted  hnm  with  what  was  passed,  and 
told  him  I  wished  rather  than  10/.  I  had  met 
him  sooner,  half  an  hour  before.  Why,  wh:  t 
is  the  occasion,  says  he  ?  Why,  said  J,  there  is. 
a  person  that  htith  bad  such  anii  such  discourcd 
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with  me,  and  «neof  his  main  errands,  amongst 
others,-  is  for  me  to  write  a  scandalous  libel 
reflectiDgc  upon  his  mi^esty  and  the  ffovern- 
ment.    And  upon  this  I  said,  Mr.  Skvile,  I 
#hall  not  confer  with  him  any  further,  unless 
1  hav^e  somebody  by  to  witness  what  he  says ; 
he  speaks  most  commonly  French,  and  some- 
times Engplish,  and  therefore  it  must  be  one 
who  understands  both  the  tongues  well.    So  we 
went  into  the  city  together  that  aflemoon  to 
one  Mr.  Crow's,  who  is  a  silkman  in  Q^ueen 
Street ;  said  we,  Sir,  you  are  a  moderate  im- 
partial man,  and  understand  French,  we  desire 
you  will  be  present  to  over  hear  some  proposals 
&at  are  made  to  me  tending  to  set  bur  country 
together  by  tlie  ears,  and  he  comes  from  a 
popish  party.    Mr.  Crow  said,  he  would  be 
willing  to  undertake  any  th!nff  to  serve  the  pro- 
testant  English  interest,  but  he  would  not  un- 
dertake to  speak  French  so  well  as  to  be  able 
to  understand   aU   nice  passages   and  words 
that  might  be  proposed.     And  then  Mr.  Savile 
and  1  went  to  Mr.  Smith  a  Durham  gentleman, 
and  made  him  the  ^me  proposal  I  nad  mafle 
Mr.  Crow,  deshing  him  that  he  would  come 
and  overhear  our  discourse,  and  I  would  place 
him  in  a  fit  place.    Mr.  Smith  assented  to  the 
propositions  and  said  he  would .  Mr.  Smith  asked 
me  what  day  and  time  we  were  to  meet ;  I  told 
him,  to-morrow  at  six  or  seven  o^dock  at  night  at 
my  chamber  in  Grays- Inn :  But  further,  he  said, 
we  must  have,  other  witnesses,  for  one  witness 
would  not  be  sufficient ;  so  we  went  to  the  Ex- 
change Coffee-house,  and  there  we  met  with  sir 
William  Waller,  to   whom  we  made  the  same 
proposal,  that  since  we  must  have  some  that  un- 
derstood French,  and  keep  the    thinff  secret, 
till  it  were  time  to  have  it  come  out,  he  would 
please  to    undertake  it.    Sir  William  Waller 
promised  to  come,  but  failed  the  first  meeting, 
which  was  to  be  on  the  Tuesday  ;  then  we 
went  to  another  French  merchant,  who  was 
proposed  by  Mr.  Savile,  but  he  was  not  within : 
So  then  we  must  rely  on  one  witness  for  that 
meeting.      Mr.  Fitzharris  was   to  meet  me 
about  two  o'clock  at  my  chamber  in  Gray 's- 
Inn,  where  Mr.  Smith  and  Mr.  Savile  were  to 
meet  likewise,  and  they  came  first  to  the  tavern 
iust  at  the  corner  of  Fuller's-Rents,  which 
hath   a  prospect  into  the  court:   And  from 
thence  I  saw  Mr.  Fitzharris  in  the  court  point- 
ing to  another  gentleman  that  was  with  hun,  up 
t6  my  chamber,  and  he  was  walking  snspiciously 
up  and  down.    Then  I  went  out  of  the  tavern, 
And  came  up  to  my  chamber,  and  ailer  a  little 
while  captem  Fitzharris  came  up  to  my  room  ; 
I  placed  him  in  another  room,  where  my  wife 
was,  and  shut  the  door  to,  whilst  I  sent  word  to 
Mr,  Smith  to  come  into  the  outer  ro<Hn  and 
lAiut    himself    into  my  closet.    There   was 
Mr.  Smith  in  the  closet,  and  there  was  an  hole 
or  two  for  the  purpose  made  through  both  the 
planks  of  the   boards  and  hanging,  but  the 
nan^ngs  hung  over  the  hole  that  it  might  not 
be  discerned  by  Mr.  Fitzharris;  and  he  could 
raise  it,  and  then  see  who  was  in  the  room,  and 
hear  their  words;  for  I  placed  my  chair  towards 


i 


the  closet,  which  hadukmnfftB  oniwiardm  aad 
now  and  Uien  I  did  stand  agamst  the  hole,  tad 
now  and  then  sat,  to  giveB&.  Smith  adrantage, 
and -to  give  Mr,  Fitzhams  nosospicioii.    When 
we  were  so  placed,  Mr.  Fitzharris  asked  mH 
what    I  had   done   as  to  the  thing  propoi- 
ed,  this  Ubelthat  I  was  to  draw  up  ;  1  caid,  I 
was  busy,  and  had  not  been  able  to  finish  it  i 
but  here  are  some  heads  of  it,  said  I,  and  shewed 
him  lialf  a  dozen  lines  drawn  up  to^;ether ;  and 
when  I  had  read  them,  Sir,  said  I,  if  tfak 
your   mind  ?  Yes,   said   he,  but  I  atqit  add 
much  more  than  this  is  to  it.    Then  Mr.  Fits* 
harris  proceeded  to  give   me   further  infitmo- 
tions;    and    so    repeated   what  instructioaa 
he  had  nven  me  before,  that  the  Idng  and  all 
the  royal  family  must  be  traduced  to  be  po- 
l^hly  and  arbitrarilv  inclined  from  tiie  begin- 
ning, that  king  Charles  1  especially  had  aa 
hand  in  the  Irish  rebeUion,  and  that  hkewiie 
king  Charles  2,  that  now  is,  did  countenance 
the  same,  as  did  appear  by  Ins  promoting  those 
very  officers  that  were  in  the  Irish  rebellion, 
Fitz-Gerald,  Fitz-Patrick,  and  Mont-Garratr 
which  should  be  named  in  the  Ubel.    Besides 
that,  the  act  made  at  the  king's  coming  in,  for- 
bidding any  to  call  the  king  papist,  was  mereljr 
to  stop  people's  mouths,  mat  they  should  not 
call  him  a  papist,  when  he  should  incline  to 
further  popery,  and  did  intend  by  his  actions  so 
to  do.    And  besides  his  adhering  so  closely  to 
the  duke  of  York's  interest,  was  to  be  another 
argument  of  it,  his  hindering  the  duke  of  Yoiic 
from  coming  to  his  trial,  wd  to  be  proceeded 
against  by  we  parliament,  and  hindering  tiie 
officers  that  were  put  in  by  the  duke  ofVoifc 
from  being  cast  out.    Another  argument  waa^ 
because  those  privy  counselors  and  justices  of 
the  peace,  that  did  adhere  to  the  Protestant  in- 
terest, were  turned  out  of  all  places  of  tmst  ;. 
and  besides,  he  said,  it  did  appear  to  the  people 
consequently,  that  the  king  was  conscious  to 
himsetf,  that  he  was  as  giiil^  as  his  brother 
and  was  as  much  a  papist  as  his  brother,  and  it 
was  in  the  people's  power  as  well  to  depose  a 
present  popish  possessor,  as  a  popish  successor  i 
and  that  tne  people  must  be  stirred  up  against 
him,  and  encouraged  to  blow  the  trumpet,  and 
especially  that  the  city  and  common  council 
must  be  encoura^^  to  stand  by  the  parliament ; 
and  seeing  the  king  was  such,  that  no  hopes 
was  to  be  had  of  the  parliament  at  Qxon,  ixiey 
were  bound  to  provide  for  themselves  and  to 
advance  some  hundreds  or.  thousands  of  pounds 
to  the  parliament  to  settle  the  Protestant  reti- 
giou  without  the  king,  if  parliamentary  waya 
would  not  succeed.    These  were  some  of  the 
instructions. 

Alt,  Gen.  Did  he  say  any  thing  that  day 
about  a  reward  you  should  have  ? 

Everard.  He  spake  in  the  general  about  a 
reward,  but  he  spoke  more  tully  to  that  the 
day  afler ;  he  did  not  then  come  so  much  to 
particulars  :  then  some  part  of  those  instruc- 
tions I  writ  in  ray  table-hook,  which  is  pro- 
duced here,  and  others  of  them  in  another 
scroll  of  paper.    He  then  desired  to  know  of 
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WMBe  raoQBipenoe  for  Jiie»  what  tlnU  I  iMve  Ibr 
reiAapag  iSbm  ?  Why^  sm  he,  after  this  libd 
is  delivered  up,  and  that  nalh  gpolten  you  ^Mir 
oonfidenoe  tint  you  aretniBty,  then  I  will  gfain 
Ae  French  ooniessor,  who  is  very  shy,  and 
may  so  well  be«  because  one  of  the. confessors 
of  an  embassador  hath  been  already  tn^panned 
upon  soeh'sn  occasion.  Therefore  he  is  rery 
wary,  but  he  must  have  an  assurance  under 
your  band,  which  he  shall  haye  br  this  tibel  ; 
and  then^in  a  few  davs  yon  shall  hsTo  forty 

guineas,  and  a  roonmly  pension,  which  shaU 
e  some  thousands  of  crowns  ;  fer  my  master 
the  French  king  is  not  a  niggard  as  to  these 
things.  The  Spanish  embwsador  is  so  very 
nig]§^urdty  and  penurious  a  man,  that  he  cannot 
keep  a  table ;  but  said  he,  you  ^hall  be  well  re* 
warded  by  the  French  king ;  and  be  not  dis« 
oouraged  by  the  danger,  for  I  am  in  as  ij^reat 
danger  as  you.  A£&r  some  such  instructiona, 
and  encouragements,  that  Mr.  Fitzharris  gav6 
togooninthe  work,  he  departed;  and  I  cannot 
wdl  call  any*  tbuig  to  mind  of  more  particulars ; 
but  upon  questions  asked  me,  perhaps  1  may. 
But  tnen  at  that  time,  or  the  next  time,  captam 
Fitzharris  gare  roe  half  a  sheet  of  paper ;  fer 
I  told  him  I  may  chance  to  forget  part  of  your 
instructions,  therefore  pray  write  what  is  your 
mind  ;  snd  in  that  paper  ne  writ  down,  that  it* 
was  in  the  people^s  power  to  depose  a  popidi 
possessor,  as  it  was  to  oppose  a  popish  suc- 
cessor, and  certain  other  treasonable  heads: 
the  half  sheet  of  paper  is  to  be  produced  in  the 
Ckrart,  under  bis  own  hand,  which  he  hath 
confessed,  besides  other  treasonable  instnicdons, 
that  he  ^ve  me  by  word  of  mouth.  But  he 
at  that  tune  departed,  and  came  the  next  day 
to  ha?e  a  copy  of  the  treasonable  libel  writ  out 
fair,  and  promised  me  to  meet  at  the  Boarded- 
House,  where  we  usually  met  in  Holborn  at 
Mr.  Fashion's  ;  and  I  did  there  come  and  de- 
liver him  a  copy  of  this  treasonable  libel,  and 
he  said  I  should  hear  in  a  few  days  from  him^ 
and  should  have  a  recorapence,  and  this  slioold 
be  but  as  an  entrance-business  ;  for  I  should 
be  brought  into  the  cabal,  where  several  Pro* 
tcstants  and  parliament-men  came  to  give  an 
account  to  the  embassador,  how  things  were 
transacted  :  but  to-morrow,  said  be,  I  cannot 
go  to  receive  the  libel  back  again,  for  I  am  ta 
go  to  Knieht's-bridge. 

Fitzk,  Where  there  P 

Everard,  To  my  lord  Howard's  ;  for,  said 
he,  you  have  seen  his  son  often  with  me.  My 
loid  Howard  is  very  civil  to  me,  he  was  my 
father's  lawyer. 

Att,  Gen.  Will  you  ask  him  any  questions^ 
Mr.  Fitzharris  ? 

Fiizh»  Did  you  write  this  hbel  ? 

Everard.  Yes,  by  your  instructions,  I  did. 

Fitzh.  Do  you  bebeve  I  had  any  traiterods 
intuition  in  it  F 

Everard,  Yes. 

Seij.  Jefferiei,  You  said,  the  more  treason 
the  better,  Mr.  Fitzharris.  • 

Fitxh,  Were  you  put  upon  this  to  trepan 
others? 


4tosohflosev4»f  thssthkir  ^"''('Q^  ^ 
Mady)  said  l^  yoa  may  come  to-moirow ;  I 

mSkf  says  he,.eQme  about  si^  or  seven  o'dodc 
in  tbe'evenine.    In  the  mean  time  I  writ  a 
letter  to  air  William  Waller  in  Fkvndi,  which 
IssHt  by  %  porter,  and  thereinl  said,  Sir,  you 
hayemmedf  a  great  opportunity  of  rendering  a 
gnaiaervioe  to  the  king,  by  not  coming  to  see 
newhen  yon  were  expected  ;  for  the  person, 
the  Frenck  emissary  whom  I  spoke  of  to  you, 
hath  proposed  very  scandalous  seditious  things 
to  be  written,  and  therefore  I  desire  you  not  to 
lail,  as  you  tender  the  king's  interest,  to  come 
to  my  chamber  at  six  o'clock  at  night.  Sir  Wil- 
iam  Waller  received  my  letter,  uid  came  thi- 
ther accordingly  ;  I  pboed  sir  William  Waller 
in  another  room,  and  I  placed  my  own  chair 
9i  a  nanvw  table  near  the  place  where  sir  Wil- 
liam Waller  was,  and  there  through  the  wains- 
eot  and  hangings  we  made  a  slit,  whereby  sir 
WiUiam  W^ler  mi^t  see  into  the  next  room 
where  Mr.  Fitzharris  and  1  sat  r  but  before  1 
placed  him  there,  I  shewed  sir  William  Waller 
two  eopies  of  the  instructions  forthe  libel  drawn 
up.    Said  I,  Sur,  here  are  two  copies  which  are 
both  the  same,  and  I  desire  you  to  counter- 
mark them,  that  you  may  know  them  agaiif, 
and  thereby  see  what  alteration  will  be  made  ; 
fer  here  are  BO  Uots  now,  and  by  tliat  you  will 
find  the  alteration.     Sir  William  Waller,  while 
ray  back  was  turned,  counter-marked  those 
eopies.     I  went  into  the  next  room,  and  I  had 
not  been  long  there,  but  Mr.  Fitzharris  came 
in ;  I  placed  the  table  near  the  alcove,  where 
air  William  Waller  was,  within  his  hearing 
and  seeing.    Mr.  Fitzlyirris  asked  me  what  I 
had  done  in  the  business :   Sir;  said  I,  here 
are  two'  copies  of  it,  pray,  will  yon  see  how 
you  like  it?  So  he  took  one,  and  I  took  the 
other. 

Serp.  JcfferUs.  My  k>rd,  I  must  interrupt  this 
gentleman,  for  I  see  they  continue  to  give  the 
prisoner  papers. 

Fitzkirris.  It  is  only  a  paper  of  tlie  names 
of  my  witnesses. 
X.  C.  J.  Go  on.  Sir. 

M-Btr^d.  My  lord,  captain  Fitzharris  did 
read  one  copy  of  this  pamjphlet,  and  did  amend 
it ;  he  did  add  some  things,  and  struck  out 
other  tlungs :  then  said  I,  Is  this,  sir,  according 
to  your  hlong  ?  Yes,  says  he,  but  I  must  add 
aomethio^,  for  it  is  not  yet  full  enough ;  but 
says  he,  this  must  be  fair  copied  out ;  for  it  is 
not  the  French  embassador's  confessor  to  read, 
who  should  present  it  to  the  embassador.  Upon 
dns  I  told  hnn  it  should  be  done  agahist  the 
next  day  ;  but  in  the  mean  time  1  told  bim. 
Sir,  these  are  very  treasonable  thingx,  and  thb 
a  very  treasonable  project.  Oh,  said  he,  the 
more  treasonable  the  better,  and  that  wUI  do 
the  effect  better.  What  is  that.  Sir,  said  I? 
That  is,  says  he,  to  set  these  people  together 
by  the  ears,  and  keep  them  clashing,  and  whilst 
diey  are  so  in  clashing,  and  mistrusting  one 
another,  the  French  diall  gain  Fianders,  and 
then,  said  he,  we  shaH  make  no  bones  to  gain 
Eogluid  too.  Bat,  airy  said  I>  you  spoke  of 
7 
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bireugrht  bf  the  w^maii  thM  dnrieft  p^pelir  ^oMf 
about,  andf  out  of  tliat,  to  imke  i^dit  wort,  and 
outof  TbediaMcferof  a  Polish  Successor,  in 
^hichbegaid  were  mrfriy  thin^  materiAl,  W 
would  have  some  of  the  espressioM  of  this  libel 
tiiken :  so  I  copied  slome  or  the  queHes  orft  of 
that  paper,  which  was  said  to  be  a  letter  hiter-  " 
cepted  to  Roger  L'Estrange,  and  that  daj^at 
I  was  under  examination  oefore  Mr.  Secretary 
Jenkins .  that  libel  lay  before  him  upon  his  table. 
He  asked  me  if  I  had  seen  that,  1  toH  him  tes, 
for  I  had  copied  in  that  paner  that  was  the  nbel 
those  queries ;  and  then,  said  he,  here  is  a  war- 
rant to  be  given  out  a<ifaiDst  ftiirtis  for  it. 

Serj.  Jeff t  if s.  After  such  time  that  you  hail^ 
carried  him  the  copy  that  sir  Wiftiam  had 
market^,  and  he  amended  it,  did  you  shew  it 
sir  William  Waller  presently  ? 

Everard,  Yes,  immediately ;  and  I  askedf 
him,  Sir,  says  I,  is  there  any  alteration  ?  iTes, 
said  he,  I  see  alterations,  and  shewed  them  one.. 
Do  you  know  the  difference  of  hands,  said  I  f 
Yes,  said  he,  I  do,  and  suppose  will  give  you  an 
account  of  it. 

Mr.  Johnson.  My  lord,  I  humbly  beg  Mr. 
I^i^erard  may  be  asked,  who  those  parliament- 
men  were  that  were  to  concur  with  the  French, 
ambassador  in  this  design  ? 

L,  C.  J.  Did  he  name  any  parliament-mai  T 

Everard,  No,  he  did  not,  he  said,  I  should 
know  them  hereafter. 

L,  C.  /.  Then  he  did  not  name  any  ? 

Everard.  No,  he  did  not. 

Atl.  Gen,  Then  swear  Mr.  Smith.  (Which 
Was  done.)  Pray,  sir,  will  you  look  about,' and 
give  an  account' what  y»u  know. 

Mr.  Smith,  Will  you  have  an  account  how  it  ' 
came  first  to  my  knowledge? 

Ait.  Oeii.  Yes,  the  whole,  from  the  bottom 
to  the  top,  from  the  begining  to  tlie  end. 

Mr, 'Smith.  I  remember,  about  the  $9d  or. 
the  21st  of  Feb.  either  one  or  the  other,  Mr. 
Everard  and  one  Mr.  Savile  came  to  my  cham- 
bera,  and  told  me  ihe  same  design  that  Mr.^ 
Everard  hath  reiieated  belbre,  and  that  there 
was  an  Irish  gent,  an  officer  of  the  French  king's 
"army  that  was  to  manage  the  thing ;  he  wai^ 
one  that  could  speak  French  very  well,  and  they 
desired  me  to  be  concemedin  it,  because  I  under- 
stood French.  Upon  this  I  told  hhn,  I  would 
willingly  undertake  such  a  business,  if  Fthought 
there  were  any  convenient  place  in  the  room 
where  I  might  hear,  and  see.  undiscovered. 
After  he  had  fold  me,  as  he  has  bdfbre  told  yoor 
lordship,  that  it  was  to  make  a  difference  between, 
the  king  and  his  pebple,and  to  misrepresent  the 
kinff,  as  I  shall  inform  you  by  and  by.  I  went 
to  ni8  chamber  after  we  liad  spoke  to  Mr., 
Crow,  who  would  not  nndertake  to  speak 
Frencm  so  wdl  as  to  be  capable  of  understanduigf 
all ;  but  at  last  we  met  sur  William  Waller,, 
who  undertook  the  matter.  I  walked  imme- 
diately  after  dinner  to  the  chamber,  and  saw  the 
Gonveniences,'  and  the  ne^  night  we  expected 
sir  W.  WaDer ;  but  he  not  coming  that  night 
I  wtot  mto  Ae  closet  myself  till  Fitzharris  came 
aooordiiig  to  flie  qp  pofitftm^ir;    Whw  Fitz*^ 


AtL  Gen,  It  ii  no  tnpanniiigto  aakthem 
to  come,  and  hear  you  give  him  those  instmc- 
tioiis,  sure. 

Fitzh,  But  I  ask  him  this  question,  Bfr.  At- 
tdraey  ;  was  he  put  upon  it  to  trepan  olher»  ? 

Everard,  Can  yfWi  mention  any  person  that 
I  was  to  trepan? 

Fitzh,  Were  you  put  upon  it  to  trepan  the 
PnMestant  Lords,  and  the  House  of  Cuinmons  ? 

Evetard,  No,  I  was  not. 

Fitzh,  is  this  the  same  libel  that  was  read 
in  the  House  of  Commons,  upon  which  I  was 
impeached  ? 

Evtrard,  Yes,  I  beheve,  Mr:  Fitzharris,  it 
was. 

Alt,  Gen,  Mr.  Everard,  because  he  puts 
you  upon  it,  and  to  Satisfy  all  the  world,  I  ask 
you  upon  your  oath,  did  any  person  whatsoever 
pint  you  upon  this  to  trepan  other  persons,  or 
to  put  it  into  then*  pockets,  as  it  Is  reported  ? 

Everard.  I  was  put  upon  it  by  none  but  Mr. 
Fitzharris,  of  whom  I  asked,  what  wiU  be  the 
use  of  this?  8aid  he,  we  shall  disperse  tfaeni, 
we  know  how. 

Att,  Gen.  Did  he  tell  yon  in  what  ndanner  ? 

Everard,  No,  he  did  not  tell  how. 

Att,  Gen,  To  whom  was  it  to  be  delivered  P 

Everard.  I  was  to  deliVi^  it  to  Fitzharris, 
who  was  to  deliver  it  to  the  French  confessor, 
and  it  was  to  be  drawn  in  the  name  of  the  Non- 
conformists, and  put  upon  them. 

Serj.  Jefferies,  'What  religion  is  Mr.  Fitz- 
fawrisof? 

Everard.  He  was  always  looked  upon  to  5e 
a  papist. 

Fitzh,  When  £d  you  see  me  at  masa  ? 

Att,  Gen.  Hath  he  not  owned  himself  so  ? 

Everard.  He  hith  owned  himsdf  at  sevend 
times  to  be  a  papist. 

Sol,  Gen.  What  did  he  say  to  yidu  about 
your  being  a  Protestant,  and  what  csnue  you 
nad  to  turn  to  the  Popish  religion  ? 

Everard.  He  said,  1  was  under  great  disad- 
Wtntages,  apd  had  m{ich  loss  by  leaving  them, 
I  had  better  have  adhered  to  their  interest  still. 
He  had  this  discourse  with  me  at  several 
meetxiigs,  and  gave  me  several  visits,  some  at 
my  chamber,  some  at  Gray's- Inn  walks,  some- 
times at  the  house  with  buick  posts  m 
^bere  we  talked  of  several  things. 

Mrs.  Fitzh.  I  am  sorry  he  kept  sneh  a  rogue 
a^  you  are  company. 

Ir.  C.  /.  Oncers,  take  her  away,  if  she  can't 
kokl  her- tongue,  and  give  better  mnguAgte. 

Fitxh.  Sm  will  sp^tk  no  more,  my  lord. 

L,  C,  J.  Stand  still  then,  and  be  quiet 

Att,  Gen,  What  was  your  discourse  at  the 
ale-house. 

Everard,  To  give  instructions  to  set  die  peo- 
ple together  by  me  ears ;  and  one  most  eftec* 
tnal  means  was  by  scandalizing  and  libelting  die 
government,  ana  especially  the  king. 

Mr.  Jones,  Did  any  body  else  assist  you  in 
drawing  the  libel, 

Everard.  There  is  at  the  latter  end  of  the 
libel  a  paragraph  that  was.  taken  out  of  another 
hook;  there  was  a  acandatous  libel' thflt  ims 
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imnitt  eeme^  liiere  vcce  tvo  chairs  set,  one 
^•iraezt  tbe  dowl  irb^re  I  atoo^and  anoUier 
qpftoeite  H^gauat  me;  that  opponte  against 
me,  WW  t&at  wbere  Mr.  Fitzhiinris  sat,  akid 
Jfr.  Eveiwd  was  next  dose  to  me,  aiud  I 
laoksd  ««t  thfOfngli  the  hole,  aad  I  heaid 
tlHPe  some  littte  disoouraes  about  Hke  bu- 
men  m  lia^d.  At  last  Mr.  £verar4  ataads 
1^  and  gees  to  the  8ide4ioard,  and  brio^  a 
pieoe  of  paper,  afaovt  half  a  sheet,  as  I  thmk, 
wltit  him  ;  and  he  read  it,  which  was  a  sediti- 
•os  kuid  of  paper,  which  1  shall  tell  yoa  of  by 
and  by :  and  he  asked  him  io  French^  wh^l^r 
tUs  were  a|;neaUeor  no ;  to  which  the  g^. 
answered,  it  was  weQ,  but  something  must  be 
added  to  it  Upon  Ihis,  Mr.  Everara  tool^  out 
his mCe-book, and  read  some  things  therein,. 
andllwo  Bb*.  Everard  desired  him  to  instance 
what  beads  he  would  hare  more  than  wens 
Acre.  To  which  Fkzharris  replied,  that  he 
waold  haTe  him  to  represent  the  kine  as  a  pa- 
fiit,  which,  might  be  demonstrated- hy  seyeral 
aoasons:  first,  his  adhering  to  the  duke  of 
York,  and  peremptorily  resolving  to  espouse 
that  iaieresti  The  second  reason  was,  the  pre- 
htniBg  such  as  were  die  duke's  creatures,  both 
at  sea  and  land,  and  keeping  in  office  those  that 
were nreteiTed  by  the  duke,  known  papists; 
ttd  tois  waa  also  another  reason  to  proye  that 
head  of  the  instmctknis,  that  the  kinff  after  his 
lesfeotation  procured  an  act  to  be  muU  that  it 
shocdd  be  treason  for  any  to  call  him  papist ;  and 
Ifais  was  only  that  he  aaght  the  better,  and  widi 
mare  ease,  mlroduoe  pepery  into  England.  He 
dmged  likewise  kine  Charles  1,  to  be  a  pro- 
moter of  the  Irish  rebellion,  and  that  Chartw  S 
fiitfliared  and  appro?ed  it ;  that  is  anodier  in- 
tfaoce.  That  the  parliament  at  Oxford  was 
mAj  a  aliam  to  delude  the  people,  and  that  such 
a  kmg  wasnot  to  be  tnistea  with  sncha  people, 
neillier  as  to  their  lives,  libertiefiL  orreligfion; 
bat  that  the  people  must  provide  (or  themselves 
in  time,  and  btow  the  trumpet  boldly.  Ano- 
ther instance  was,  as  it  was  the  undoubted  rig^t 
of  the  people  to  make  laws  against,  and  to  op- 
peae  a  popish  successor,  so  they  might  depose 
apopi»i  possessor.  To  this  eflect  was  the 
snetanoe  of  what  was  said. 

Att.  Gen.  Did  he  name  a  reward  that  Mr. 
Everard  was  to  have  f  > 

Smith,  'Hiore  was  a  reward  mentioned,  but  I 
don't  remember  any  particulars. 

Aii.  Gen.  Did  he  tell  who  set  him  on  work  ? 

Smith,  He  said,  if  thev  did  but  set  England 
twelher  by  the  ears,  the  Frendi  would  set 
Fbaders,  and  at  length  prevail  here,  and  Mr^' 
Everard  should  set  an  interest  in  the  commob- 
comeil,  and  make  it  his  business  that  they 
dMNiU  make  a  kind  of  an  address  to  the  par- 
liament, and  promiBC  to  dtand  by  diem  with 
their  lives  andfortones  in  oj^tosinff'  popery,  and 
arbitrary  government,  and  if  paniament^wavs 
frSedy  to  assist  in  another  way ;  and  if  the 
long  hindered  the  duke  of  York  to  come  to 
a  Iqial  trial,  that  then  they  should  take  other 
couises. 

*4tt.  Qfn.   What  did  h^  desiK  Irom  Mr.. 


E^r^erard,  whaihe  seined  to  bogg^  at  his  in- 
structions ? 

Smith.  Mr*  Everard  said,  he  would  do  these 
things,  yet  he  was  in  great  dasgt^r ;  why,  says 
Mr.  JF'itzhaiTJs,  so  am  I,  and  a  great  many 
DMwe«  What  other  oonferencQ  was  faetiveen 
thein,  I  know  not,  for  I  n^?er  saw  them  toge- 
ther after. 

8c9rj.  Ji^net-  Look  yov,  Sir,  is  this  the  same 
person  P 

Smith.  Yes,  I  did  know  him  to  be  the  same 
person  that  night  he  was  taken. 

L,  C*  J.  You  cpuld  see  him  where  yoa 
were? 

Smith.  My  lord,  I  saw  him  dear  enough, 
there  were  three  candles  lighted,  and  I  was  aa 
near  to  him  as  I  am  W  your  lordship. 

X.  C  J.  You  were  not  in  the  room  ? 

Smith.  I  was  in  a  little  closet  dose  by, 

Ati.  Gen.  You  knoi^  nothing  of  the  pop^  of 
instructions  ? 

Smith.  I  remember  he  told  me  of  such  an 
one,  but  I  was  not  there  the  second  night. 

S$ir  JP.  Withim.  Mr.  Everard  saM  they  wove 
treasonable  things,  what  then  said  Fitzharris  f 

Smith.  He  ssm  the  more  treason  was  in  them 
the  better. 

Seng^  Jefferiet.  And  the  particulars  were  to  set 
tbepeopleto^etherby  the  ears,  and  to  bring  in 
the  rrench  lung. 

Smith.  It  is  all  one  in  terms. 

Seij.  Jeffa^iet.  How  was  it  ? 

Smith.  That  the  king  and  the  people  should 
be  set«t  variance,  then  the  Frenoi  long  would 
fall  upon  Flanders  and  Holland,  and  afterwards 
would  take  England  in  his  way,  and  make  no 
bones  of  it. 

Serj.  Jefferiet.  Will  you  ask  him  any  questions, 
Mr.  Fitzharris  ? 

Fitxh.  Do  you  believe  that  I  did  it  with  a 
treasonable  intention  ? 

Smith.  Sir,  I  am  not  to  judge  of  that,  I  ain 
not  of  your  jury,  nor  to  answer  any  such  thing. 

rUMh.  What  do  you  think.  Sir,  pray? 

Smith,  You  couid  have  no  good -design  to 
bring  about  by  any  such  matter  (I  think)  aa 
this  paper  is.        ' 

Fit»h.  Is  this  the  samepaperfhat  was  read 
m  the  House  of  Commons  r 

Smith.  Sir,  I  was  not  of  the  House  of  Com- 
mons, I  don't  know  what  was  read  there. 

Mr.  Johnton .  Mr.  Everard  d  id  seem  to  hint  at  a 
desi|;n  amongst  some  protestant  Lcnrds,  and 
pariiament-mcn,  and  others,  dissenters  from  the 
church  of  England  ;  I  desire  to  know  whether  ^ 
Mr.  Smith  heud  those  words  P 
'  L.C.  J.  That  was  not  the  first  night. 

Smith.  I  did  not  hear  it. 

X.  C.  /.  Look  you,  Mr.  Johnson,  Mr'.  Smith 
was  not  present  at  the  second  meeting,  then  sir 
William  Waller  was  there,  it  was  only  the  first 
night  Mr.  Smith  Was  there,  and  he  speaks  to 
tfaSt. '  Therefore  as  to  the  alteration  of  the  copy 
and  some  other  things,  he  tells  you  that  was 
done  the  second  night,  and  tli^  was  the  dis- 
course concerning  the  French  confeisor,  and 
those.othar.things  wbich^yoaKnehtion. 
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Att.  Oen,  i  Miere  the  jury  nuteppreheod 
Mr.  £verud  in  that  too. 

X.  C.J.  Ittras  only  what  FitiEharrb  told  faim. 

-  Ait.  Gen,  But  I  tee  the  thing  Bticks  whh 

the  jury ;  therefore,  I  would  ihin  ask  Mr.  Erer- 

ardthifl  question,  did  you  declare  any  audi 

tlui^,  or  waa  it  Mr  Fiteharris  that  told  you  ? 

Mr.  Everard,  Mr.  Fitzharris  told  me,  that 
aereral  parliaiiient-men  were  joined  with  the 
French  ambassador  to  sive  him  an  account  of 
^mga,  but  he  told  me  besides,  that  it  must  be 
drawn  up  as  it  were  in  the  name  of  the  Non- 


,toiajtheritupOhthem;  yet  when 
there  was  one  word  in  it,  Thou,  as  if  it  were 
in  the  Quakers  name ;  no,  says  he,  it  must 
aot  be  so,  but  it  must  be  under  the  name  of  all 
the  Non-Confiyrmists,  that  it  may  be  common 
to  all  the  discontented  party. 

L.  C.  J.  8k>  you  must  take  the  sense  of  this 
right,  gentlemen.  It  is  not,  Mr.  Ererard  tells 
you,  some  parliament- men  and  lords  were  en- 
gaged in  this  business,  but  Mr.  Fitzharris's  de- 
Xwas  to  engage  Everard,  and  be  urged 
t  he  could  to  encourage  him  to  it.  So  wat 
the  arguments  he  used  were,  that  some  lords 
«nd  parliament-men  were  engaged  in  this,  to 
encourage  him  to  go  on. 

Mr.  Johnibn.  ft  is  true,  my  lord,  so  that 
here  does  appear  there  was  some  other  interest 
than  the  French  interest  in  this  matter,  if  what 
BIr.  Fitzharris  said  was  true. 

Act,  Gen,  Fitzharris  said  so,  to  engage  him. 
'  X.  C.  J.  Look  Tou,  Mr.  Johnson,  we  do  all 
▼erily  believe  ana  hope,  there  was  no  such 
thing  as  that  any  hn^,  or  any  of  the  Commons 
of  England  were  so  engaged ;  it  was  his  in- 
terest, as  Mr.  Fitzharris  took  it,  to  mention  it 
so,  to  engage  this  gentleman. 

JUnerard.    I  did  not  say  lords. 

X.  C  J.    What  did  you  say  then? 

Everard,   Parliament-men  in  general. 

Att  Gen,  Then  swear  sir  WiUiam  Waller, 
(which  was  done.) 

Sir  Fran.  WiihinM.  Pray,  sir  WilHam,  will 
you  gfive  an  account  of  what  you  know  of  this 
matter. 

Sir  Wm.  Waller,  My  lord,  the  last  time  I 
was  here  in  this  court,  being  summoned  to  give 
in  my  evidence,  I  did  make  some  difficulty  of 
it,  upon  the  account  that  this  person  was  im- 
peacned  by  the  Commons  of  Enghuid  in  Par- 
Jiament ;  but  Mr.  Justice  Jones  baring  declared 
the  law  required  me  in  such  a  case  to  (^ve  in 
my  evideifce,  I  am  now  ready  to  give  it  m,  and 
•^hali  do  it  as  briefly  as  I  can. 

X.  C  J,    Well,  Sir,  pray  go  on. 

Sir  Wm,  Waller.  My  Icml,  upon  the  92d  or 
S3d  of  Feb.  last,  Mr.  Everard  met  me  in  the 
city,  and  told  me,  he  had  a  business  of  very 
great  concernment  to  discover  to  me ;  wh««- 
upon,  my  lord,  we  went  into  a  place  where  we 
might  conveniently  discourse  together;  and 
he  told  me,  in  short,  that  Mr.  Edw.  Fitzharris, 
that  unfortunate  gentleman  at  the  bar,  had 
been  with  him  several  times,  and  endeavoured 
to  engage  him  in  a  business,  which  would  in 
effect  tun  ail  into  confotkn  in  EngUndi  and 


render  the  long  very  odious  in  the  sight  of  hit 
subfects.  Many  things  he  did  there  till  me, 
and  earnestly  pressed  me  to  join  in  this  d^sigtf, 
to  endearour  tne  discovery  ot  it.  I  was  indeed 
at  the  first  shy  of  meddling  with  it,  being  do 
way  in  the  commission  of  the  peace,  and  so 
not  liable  to  engage  in  li  business  of  that  na- 
ture ;  but  i  was  amid  to  discourage  Blr.  Smith, 
who  voluntarily  and  ingeniously  offered  him- 
self for  the  serrice  of  his  king  and  country : 
but  I  did  not  g^  that  afternoon,  being  wiHing 
to  hear  whether  the  business  went  on,  and  wan 
likely  to  come  to  any  thing.  The  next  morn- 
ing Mr.  Evaiard  writ  to  me  this  letter  (plucking 
out  a  paper.^ 

Just.  Doiben.   Read  it.  Sir. 

Sir  Wm,  Waller.    My  lord,  in  effect  it  vraa 
for  to  let  me  know,  Mr.  Smith  hath  been  with 
him  the  ni^ht  before,  and  that  according  aa 
they  had  laid  their  business,  Mr.  Fitzharris  didl* 
indeed  come,  and  had  some  discourse  in  the 
hearing  of  Mr.  Smith,  several  things  beyond 
what  they  had  aoquaioljed  me  with,  things  of 
the  highest  nature  imaginable  ;  and  therefore 
he  earnestly  pressed  me,  as  I  tendered  the  wel- 
fare of  my  Jcmg  and  country,  that  I  would  not 
fail  to  come  that  afternoon  to  be  an  ear-witnesa 
of  the  treasonable  practices  that  were  in  hand. 
I  looked  upon  myself  then  obliged  to  go,  and 
did,  accoruing  to  the  directions  he  gave  me,  go 
about  three  oVlock  in  the  afternoon  to  a  tavern 
at  the  lower  end  of  Fuller's  Rents  near  Gray'a 
Inn,  and  there  we  weretao  discourse  further  of 
the  business.     I  bad  not  been  there  k>ng,  but 
I  looked  out  of  a  back  window,  and  8pi»l  Mr.- 
Fitzharris  with  another  gentleman  in  a  brown- 
cobured  suit,  walkingjust  before  Gray'a- Ina 
door.    I  do  not  know  the  name  of  the  court, 
but  there  I  saw  them  walking,  but  in  their- 
going  he  frequently  looked  up  at  Mr.  Everard's 
chamber,  and  pointed  at  it.     When  he  was 
gone,  I  told  him,  it  may  be  Mr.  Fitzharris  may 
come  sooner  than  the  hour  appointed,  there- 
fore I  think  it  will  not  be  amiss  to  go  without 
further  delay  to  your  chamber,  and  see  what . 
conveniency  there  may  be  to  lie  secret,  where 
I  may  he  both  an  eye  and  an  ear- witness.    I 
went  to  his  chamber,  and  when  I  came  into  • 
the  room,  there  was  a  little  closet,  which  I 
thought  not  so  conveiuent  for  me,  and  I  rather 
diose  to  look  about  if  I  could  And  another 
place  more  convenient.    In  diort,  in  the  next 
room  I  found  by  my  cane  there  was  a  duor, 
and  hangings  over  it.    J  turned  up  the  hang- 
ings there,  and  in  the  door  there  was  a  crevice, 
which  I  opened  a  little  with  ray  knife, .  and 
ripped  a  hole  in  the  hangings  which  looked 
into  the  room  where  the  gentleman  was  to  be. 
And  before  Mr.  Fitzharris  came,  Mr.  Everard 
had  given  me  a  large  account,  much  after  the 
same  manner  that  ne  hath  given  in  his  testi- 
mony here,  and  he  shewed  me  two  papers.     I 
took  the  two  papers,  and-  gave  them  a  private 
mark,  that  I  might  know  them  again ;  and 
withal  we  dbiced  a  table  and  a  db^r  ready 
against  Mr.Fitzharris's  coming  in,  and  agreed 
that  he  should  be  placed  so,  at  that  through 
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tkehofeliqi^thareafttll  oght  of  him :  bat ) 
kst  by  an  acode^t  he  should  be  removed  from 
tiMDoe^  1 4eaiiied  Mr.  ETenuil  to  ask  him  three 
^nestiona.  The  1st  was.  Whether  he  had  not 
^nanieda  daughter  of  one  captain  Findi,  whose 
£rther  was  killed  in  his  EQiyesty's  service?  The 
Sd  was.  Whether,  as  He  read  over  the  p«per, 
it  was  drawn  up  aocording  to  his  instructions  ? 
And  the,  3d  >^'  Who  was  the  person  that 
ihoaid  reoompenoe  Mr.  Ererard  for  running  "so 
great  an.  hazard  ?  Acoordiu?  to  Utese  instruc- 
tkmsy  the  table  being  placed,  and  every  thing 
in  order,  about  seven  o'clock,  or  between  si± 
and  seven,  Mr.  Fitzhanis  came  in,  and  being 
sat  down,  he  began  to  ask  some  questions ; 
sflDflDgit  others—*— 

[llieD  aome  eomf^aint  was  made  by  the 
Mag^a  counsel,  of  papers  given  to  Vh.  Fitz* 
bania.] 

Fitxharris,  Pray,  my  lord;  I  beg  that 
faper  may  be  given  to  my  wife  again. 

Mi.  Gen,  f  pray  it  may  be  giren  to  the 
cooit.   . 

Sag.  Maynmrd.    I  pray  it  may  be  read. 

SoL  Gen,  It  is  not  the  duty  of  a  solicitor  to 
bring  papers,  he  was  only  app<Hnted  by  the 
court  to  run  of  errands  ;  he  was  not  to  advise 
orfumisii  with  matter  of  defence. 
.  Serj.  Jeferiet, .  My  lord,  this  is  an  oflfence 
convnitteain  die  face  a^  the  court,  therefore 
we  pray  Ae  person  that  hath  done  it  may  be 
cwiBiutted. 

^nst,  Dolbcn-  It  is  nothing  but  the  resolu- 
tioiia  of  the  House  of  Commons ;  give  it  him 
again. 

X.  C.  J.  If  Mr.  Whitaker  lies  there  to  trou- 
ble the  ooort,  we  shall  find  another  place  for 
him. 

Sal.  Gen.  My  lord^  Mr.  Whitaker  hath  done 
his  duty  now,  and  what  service  ^our  lordship 
appointed  him  j  so  I  think  he  may  be  sent 
awaTy  for  here  is  no  more  bosiness  for  him. 

Bur  Wm.  Waller.  Mr.  Fitzharris  came  in,  I 
diiflk  it  was  between  six  or  sev)en  o'clock,  and 
coming  there,  he  sat  himself  down  in  the  chair 
prepared  for  him ;  and  Mr.  Everard,  accordihg 
la  the  instructions  I  had  given  him,  did  ask 
l^ several  questions;  but  Mr. Fitzharris did 
aafc  him  iirst,  Whether  he  had  finished  the 
paper  aocording  to  some  instructions  he  had 
ffTOk  him  ?  Mr.  Everani  produced  two  papers, 
the  woe  was  the  copy  of  the  other,  as  I  counted. 
Mr.  Fitzharris  had  one  given  into  his  hand, 
woA  &e  other.  Mr.  Everard  had.  Mr.  Everard, 
afler  he  had  read  a  httle  iit  it,  did  ask,  whether 
ihn  was  drawn  u^  according  to  the  instruc- 
twns  Mr.  Fitzhams  had  given  ?  He  answered. 
It  was  exai!tly  according  to  the  instructions 
he  had  given  him; .  Af\3er  he  had  read  a  little 
fnther,  says  Mr.  Everard  to  him,  This  is  a 
tiiftffff  of  a  very  dangerous  consequence,  what 
reward  ahfiJt  I  hove  ror  running  so  great  a  ba- 
ttrd  ?  He  told  him  again  thus :  Sir,  says  he, 
I  tkigk  I  run  an  equal  hazard  with  you ;  for 
pm  have  a  paper,  under  my  hand,  wiiich  will 
lander  me  liable  to  danger.   And  then  he  went 
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please  to  let  me  see  the  paper,  there  is^one  par^ 
ticukr  obtuse  in  it  that  i  took  specnl  notice  of. 

Ati.  Gen.  Would  you  have  tne  Itbel^  or  the 
paper,  sir  Wilham  P 

Sir  W.  WalUr.  TheUbel,  Sir ;  (which  waf 

rven  him.)  There  was  one  passageio it  which 
remember,  and  it  was  this  (speaking  of  the 
king's  preferring  persons  that  were  engaged  in 
the  late  Insh  retiellion)  the  paj[^  was  .fifs^ 
(prefers)  but  says  Mr.  Fitzhams,  in  French,  it 
must  be  (has  promoted :)  several  passages  of 
this  nature  I  heard  him  alter,  iind  I  saw  him 
alter  with  his  pen.  For  after  such  time  as  Mr. 
Fitzharris  was  gone  out  of  the  room,  I  went 
innnediately  into  the  room  where  Mr.  Ererard 
was,  and  took  notice  of  the  paper,  and  the  ink 
upon  the  p^>er  was  hardly  dry. 

Att.  Gen.  Look'unon  that,  that  is  the  ori- 
ginal, and  the  other  the  counter-part. 

Sir  FT.  Waller.  Here  is  the  mark  (then  poin^- 
mg  to  the  bottom  of  the  paper.)  These  two 
papers  I  marked  lioth  ti6gether,  ^d.thia  is  the 
paper,  Sir,  was  mended.  1  do  remember  it 
more  particularly,  for  this  paper  I  had  in  my 
own  custody,  and  signed  it  ahmrards. 

Z.  C.  J.  Well," go  on. 
.  Sir  W.  Waller.  He  was  asking  him,  pray^ 
Sir,  said  he,  what're\»^rd  diall  I  nave  ?  Why, 
says  Mr.  Fitzharris,  you  shall  be  very  well 
paid,  you  shall  not  need  to  fear,  vou  shall  have 
all  manner'of  encouragement.  This  business 
will  bring  a  considerable  advantage  to  you,  and 
you  shalTbe  otherwise  preferred  than  what  you 
were  in  the  French  king's  service.  Says  he^ 
You  cannot  but  know  how  you  have  been 
slighted  and  neglected,  notwijkhstanding  thl» 
service  you  have  clone ;  and  the  French '  am« 
bassador  is  the  person  that  is  to  recompenoa . 
you  for  your  pains ;  and  he  spoke  of  forty,  but 
truly  I  did  not  hear  whether  it  were  gumeas, 
or  what  it  was,  that  he  should  have  fbr  present 
payment ;  and  I  heard  him  speak  something 
of  a  pension,  he  named  SOOO  crowns,  but  whe« 
ther  annually,  or  how,  I  cannot  tell.  Pray, 
Sir,  said  he,  what  shall  I  do  in  this  case,  for  I 
do  not  know,  I  am  but  in  a  low  iM>ndition,  and 
have  occasion  for  money  ?  Why^  sajrff  he,  th4» 
French  ambassador  wifi  supply  you,  and  yoa 
shall  certainly,  aaf  soon  as  the  paper  is  per- 
fected, have  your  reward ;  and,  says  he,  tneri 
are  a  j^reat  many  more  that  we  haveemplcwed 
inbusmesaes  of  this  nature,  to  create  misunder- 
standing between  the  king  and  his  people,  by 
which  meims  the  French  will  easily  over-run 
Flanden».|M  the  Low -Countries,  atid  thca^ 
Eng|a4[iwiU  become  an  easy  morsel.  And  this 
is  the  sODstance  of  what  I  remember* 

IV/xA.  Do  YOU  believe  I  had  any  such  desiga 

as  treason  in  4^  ' 

Sir  W,  Waller.  I  crnnot  say  any  tiling!  to 
that,  I  only  apeaik  to  matter  of  fact.  , 

4U.  Gen.  Did  h^  declare  he  had  many  mbrt 
employed  in  the  service  ? 

Sir  W.  Waller.   Yes,  he  did  say  so,    Ai4 
said  4ie,  there  are  two  parhament-^b^  tfafl- 
frequent  my  lord  ShafVesbury's,  who  voy  lont 

2  A 
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doe9  not  tnupect,  tb^t  ^  ooipe  apd  woiid  him, 
and  then  go  and  acquaint  the  rrencli  embas- 
sador with  all  tliey'  can  discoyer. 

Fitzh,  Is  tfiis  the  same  paper,  by  the  oath 
yon  h(Mr«  taken,  for  which  1  was  impeached  ^y 
Ihe'  Commons  m  pailiament  P 

Sir  W.  Waller.  Yes,  it  is  a  copy  of  the  same 
paper,  and  that  paper  I  did  read  ifi  the  Bouse. 

Alt,  Gen,  It  is  the  original. 

Mr.  JoAnaon.  My  lord,  I  desire  to  ask  sir  W. 
Waller  one  question :  Sir,  you  haTC  heard  the 
indictment  read,  then  pray  tell  us  whether  this 
Tery  Idid  be  expressed  in  the  indictment  ac- 
cvraing  to  what  was  ddivered  in  the  Hooie  of 
Commons  ? 

Att.  Gen,  You  shsdf  hear  that  by  and  by 
yoursekes  :  for  yon  shall  hear  the  pi^^  read 
to  yoa  with  die  mdictroent. 

W  Vf.  Waller,  This  is  a  cony  of  that  puper. 

Mr.  Johnson,  (Foreman  of  tne  Jury.)  Does 
Mr.  Fitzharris  stand  impeached  by  we  House 
of  Commons  upon  the  same  treasons  mentioned 
i^Q  the  indictment  P 

Sir  W.  Waller.  Yes,  sir. 

Att,  Gen,  Vpon  the  same  treasons  ? 

Sir  W,  Waller.  Upon  this  treasonable  paper 
he  does.  Tor  as  soon  as  ever  I  had  communi- 
cated this  paper  to  the  House,  and  |  had  made 
toy  report  of  the  treasonable  transactions  of 
mt,  Fitzharris,  the  House  immediately  pro- 
ceeded to  the  impeachment. 

Sol,  Gen,  Dmb  the  impeachment  mention 
that  paper  ;  or  what  particular  treason  he  was 
impeached  upon  P 

Sir  W,  Waller:  I  know  nothing  of  diat.  But 
upon  this  paper  that  impeachment  was  ground- 
^  that  is  all  I  can  say. 

SoL  Gen,  That  this  libel  was  spoken  of  in 
ihe  House  of  Commons,  is  true;  but  it  does 
not  appear  upon  the  impeachment,  that  he  was 
impeachment  for  that  lioel. 

X.  C,  J,  HaVe  you  any  more  witnesses  ? 

Alt,  Gen,  Yes,  we  have  to  other  matters. 
But  we  desire  to  let  them  alone  till  the  libd  be 
lead. 

Mr.  Johnton,  My  lord,  we  beg  we  may  hare 
the  comparison  of  the  libel  with  the  indictment. 

Fitxh.  1  would  ask  sir  W.  Waller  one  ques- 
tion more  upon  his  oath,  whether  l^e  had  any 
design  of  trepanning  me,  or  any  body  else  iii 
this  thing? 

Sol.  Uen.  Had  you  any  design  to  trepan  the 
prisoner,  or  any  body  P . 

Sir  W,  Waller,  "NOf  Mr.  Fitzharris,  indeed 

QOtl. 

Fitzk.  I  looked  upon  you  always  as  a  pQrso|i 
tiiat  was  my  enemy. 

All,  Gen,  '\That,  because  you  were  a  papist  ? 
.  Fiiih,  No,  it  was  upon  aiiother  account,  1 
appeal  to  Mr.  Jusfice  Dolben. 

Justice  Potten.  W^  do  you  i^p«i)  to  me 
for  ?  .  ^ 

Seij.  Jeffiriet.  Hare  you  known  Mr.  Fitz- 
harris before,  sir  WiUiam  P 

Sir  W,  Waller*  Yes,  many  years. 

Serj.  Jefferies,  What  religion  was  he  rqurted 
labeof?  ^ 


Sir  W,  Waller,  A  Bomajn  Catholic. 
FUiH.  I  arbnotboundtoconimue'soalwaya, 
Mr.  Jofies.  Shew  your  conversion. 
4tt,  Gen.  Pray  let  (he  libd  be  read. 

[Then  the  Paper  waa  pvodueed.] 

Att.  Gen.  Sir  W.  Waller,  and  Mr,  £r^ri»rd» 
is  that  the  paper  ? 

Everara,  This  is  the  panar. 

Att,  Gen,  Is  it  intenine^  wi^  1^  owi^ 
bandP 

Everard.  Yes,  forthere  are  tfi^e  word*  (bav^ 
promoted)  that  I  said  before,  he  altered. 

^  Z.  C.  J,  GetUkmen,  prfty  mark  tlu^  nov,. 
you  will  hear  the  clauses  contained  ift  thi?  in- 
dictment read,  and  you  shall  hear  ibis  Mpef 
read,  and  then  yoursdves  shall  be  judges, 
whether  it  does  oontun  then,  jpn^  or  no. 

Mr.  JbAniofi.  We  desire  to  see  it  at  the  bar,  ' 

Att.  Gen.  Here  is  a  copy  of  these  dausea, 
you  may  eiamine  it  by  that. 

Seij.  Hiemnard,  It  is  not  the  whole  libd,  bif^ 
only  some  dauses  of  it  he  is  indicted  for. 

L.  C.  J.  Yes,  brother :  but  what  they  de^rv 
is  only  to  see  whether  90  much  a^  is  oontiNiprf 
in  the  indictment,  is  also  in  the  lAd. 

Alt.  Gen.  Piay  swear  Mr.  AslKey>theD^ 
(which  was  done.) 

L,  C,  J.  Look  you,  jgentlemeny  this  is  on^ 
that  is  intrusted  with  the  affairs  of  th^  crown ; 
he  is  now  sworn,  and  I  ask  him  thin  question 
for  your  satisfactbn :  Mr.  Astrey,  are  the  £ng-. 
lish  sentences  that  are  in  the  mdictmoi^  also 
conmrized  in  thelibd  P 

Mr.  Astrey,  My  lord,  I  did  ftYamine  this  in- 
dictment with  the  libel  at  Mr.  Attorney  Ge- 
neral's chamber  as  well  as  I  could,  and  they  are 
in  terminis  the  same  ;  the  words  in  the  indict- 
ment, and  the  words  in  the  libd. 

Mr.  Johnson,  My  lord,  if  all  be  not  in  the 
indictment  that  ism  the  libd,  then  peihana 
there  may  be  some  cont^ection  with  wha^  14 
antecedent,  something  to  esqSlain  those  clauses 
the  indictment  mentions,  so  toat  they  may  bear 
another  construction.  Therefore  we  woidfl 
hare  all  read. 

Serj.  Maynard,  It  must  be  all  read  to  them. 

L.  C,  J.  Yes,  brother,  it  shs^l  be  who%re^ 
Uiem,  though  it  need  not  be  expressed  de  verlfo 
in  verbum  m  the  indictment ;.  yet  for  tbeir  sa- 
tisfaction it  shall  be  wholly  r^m  to  than. 

Sol.  Gen,  These  gentlemen  are  rerj  ce/Oi* 
tious,  I  perceive. 

L,  C.  J,  Look  you,  genUemen,  if  yoa  wiH 
attend  the  Court,  we  wfll  give  you  what  sada-* 
foction  we  can  ;  pray,  Mr.  Solicitor,  pve  tfUrn 
leave  to  speak  to  the  Court :  what  yon  desiret 
een^emen,  is  reasonable  enough,  di«|t  you  may 
hear  the  ISbd,  to  nee  whether  thi^  ace  not 
clauses  taken  out  of  a  pi4per,  whidi  may  have 
another  import  in  the  pawr  than  they  hav^ 
when  they  are  taken  out ;  that  is  your  meaiiiii|^'. 
Mr.  Johnson,  Yes,  my  lord. 
X.  C.  J,  To  that  mient  you  diall  heap  ^ 
VSM  read  distinctly ;  yon  aball  have  tl^e  rery 
clauses  of  the  indictment  by  you,  tiijityom  WJT 
look  upon  them. 
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itoaf  eurl'of  oM,  who  fold  a  kin^,  thai  if  ha 
coiiM  wnt  be  defended  b;^  Ma^a  Chuta,  he 
Wwdd  be  relieved  by  Longa  &b£ia. 

««  Yel  to  ooiivince  the  worid,  that  flus  Scot- 
tish hiee  is  eerrupt,  reotaoHi  briuich,  and  Fopiah 
firom  the  very  begiikiu]^,  be  pleased  to  oomider 
these  reaflOfia  fojlowing^ :  ' 

**  iThe  grandfather  of  these  men,  James  the 
Soot,  was  cf  no  religion  at  the  b^ttoOL  but  en- 
tered by  a  pretence  of  a  sham  plot  of  the  Pa- 
pists against  his  Kfe,  whilst  reaHy  he  collogued 
with  w  Popish  party  nnder-hand ;  his  mother^ 
his  kindred  and  companiona  were  French,  and 
Papists ;  when  come  into  EngUmd,  he  wrote  to 
the  Pope  with  mat  gubDuvion,  yet  attend  aids 
thinking  it  for  his  purpose  to  ci^ole  the  parlia- 
ment, and  write  aisainst  tha  Pope  and  cardinals, 
he  sends  a  Spots  bird  to  bHnd  the  ayes  of  the 
Vatican  keeper  with  roon^,  and  to  steid  his 
letters  from  off  Ae  Roman  file,  and  then  he 
crows  as  boldly  as  an  unsuspected  harlot  for  the 
Prolestant  rehtfion  and  interest 

'<  Tliat  man^s  son,  Charles  the  First,  held  a 
secret  correspondency  with  the  Pope,  calling 
him  his  dear  and  holy  fiither,  as  is  to  b^fseen  iii 
his  letters  recorded  in  Rushworth's  Collections : 
Were  not  his  wife  and  courtiers  Papistis  P  Did 
he  not  countenance  and  promote  the  rebelfion 
in  Irdand  ?  As  the  Irish  grandees  and  his  very 
commisi^ns  testify  and  declare,  was  there  not 
a  Popish  Plot,  and  an  universal  conspiracy  of 
the  I^pistB  discovered  to  him  and  his  contessor 
Laud,  and  did  they  not  piously  stide  it,  lest  they 
should  have  discovered  the  nakedness  of  their 
mother  church  ?  whilst  that  goodly  Protestant 
prince  pretended  to  relieve  the  poor  b^eged 
ProtesUmts  at  Rochel  by  his  confident  Bucking- 
ham, ^d  h^  not  hoki  aurespondency  with  the 
French  cardinal  how  to  betray  them  for  a  snm 
of  money  ?  (which  bis  obstmai^  with  his  nftr' 
liament  made  lum  stand  in  need  of.)  But  they 
who  so  iU  approved  themselves  to  be  heads  of 
the  Protestant  church,  Charies  and  l^ud,  did 
they  not  lose  their  own  heads  by  a  manilieat 
judgment  of  God  P  And  was  not  the  false  heart 
of  ttieir  emissary  Bnckingham,  found  out  by 
an  assassin's  knileP 

*'  But  to  come  nearer  to  our  purpose,  these 
two  goodly  imps  of  our  days  are  stark  naiigbtf 
arrived  at  the  height  of  vrickedness,  and  of  pro* 
fessed  arbitrariness  and  Popery. 

"  As  for  James  he  was  a  Papist  whilst  he 
had  a  reghnent  in  the  French,  and  afterwarda 
in  the  Spanish  service  beyond  seas.  And  as  fiir 
Charies,  he  was  report»l,  ere  he  came  into. 
Bngland,  to  have  been  reconciled  to  the  churdu 
of  Home  in  cue  of  the  French  king's  country- 
houses;  and  since  they  came  in,  how  have 
they  wheedled  and  played  fast  and  loose  in  their 
profession  of  religion,  as  occasion  and  their 
affairtt  reooiredr  Have  they  not  att  along 
maiBtainea  secret  correspondency  with  franca 
and  RomeP  As  Coleman^s  letters  may  suffix 
cioitly  idstract  such  who  have  not  seen  more 
aecret  memoirs. 

'<  But  let  ui  come  to'  examine  their  Mtioni) 
which  are  a  better  proof  "of  their  hearts:  Wen 


Ai$,  O^.  The  other  poif  of  tlie  fib^l  WH 

X.  C.  X  ■  Pray  I  Mr.  Attorney  do  not  direct 
me ;  they  shall  tove  the  Indictment  whilst  Mr. 
M«y  MUb  '««  Ml«l,  tiMf  they  iflay  itee  the 
niport  of  the  words.  Yon  do  not  apprdiend  it 
il%hft :  Mr.  Johnson  does  not  desnre  to  see, 
wtiether  Mt,  Astrey  read  right,  but  whether 
flntte  clinBes  in  the'ln&tmentare  of  the  sasne 
fUfMt  in  the  In£ctment,  that  they  are  of  in  the 
fibel ;  therefore  they  must  have  a  copy  of  the 
in^B^j^ent  whilst  Mr.  Astrey  re^  the  libel ; 
And  Sir.  Astrey,  pray  mark  those  clauses, 
#^n  y^ou  ootne  to  tnem,  for  yon  wiQ  find  they 
ii€  dfmfBed  up  and  down  the  hbd. 

ite.iistrey,  I  do  not  swear  to  that  very 
fV^ ;  but  I  bdieve  yoa  WiH  find  they  are 
tipx&f  taken  out  of  the  fibel  in  the  Indictment 

Au.  Gen,  Thlt  is  the  copy  of  the  Indict^ 
ment  danses. 

CL  qfCr.  rea&9  «  Friend,  I  thank  thee  for 
fte  c^amcter  of  the  Popish  successor    ^       " 

;  Then  one  of  the  Jury,  having  the  copy  in  his 
Kandi  and  not  findmg  it  exact,  desired  a  true 
•spy. 

Snr  W.  Waller,  ttere  is  a  true  cony  of  it, 
which  I  took  myself,  and  read  in  the  House. 

Then  thelibd  was  read  through,  which  was 
asfbttowa: 

»  TBB  TRUE  BNGLISHMAN  speaking 
Plain  English,  in  a  Letter  from  a  Friend 
l^aFriead. 

**  I  Ifaank  yoa  for  the  char^uster  of  a  Polish 
sueceasor  whidi  you  sent  me,  wherein  our  just 
fears,  and  the  grounds  of  them,  are  justly  set 
oat  But  I  am  in  greater  fear  of  the  present 
poeseesor;  why  do  we  frighten  ourselves  about 
ike  evil  that  is  to  come,  not  looking  to  that 
whidi  is  at  hand  P  We  would  cut  off  the  bud- 
ding  Weed^  and  let  the' poisonous  root  lie  still ; 
we  wbuld  stop  the  channel  of  our  evils,  and  let 
flie  fimntu  still  run :  My  meaning  is  this ; 
can  l^lades  know  and  act  all  these  bloody  oon- 
anracMe,  and  not  impart  diem  to  his  dear 
Oiestes  ?  If  James  be  conscious  and  guilty, 
Chs^lea  is  so  too:  Believe  me,  these  two 
brethren  in  iniquity,  they  are  in  confederacy 
with  Pope  and  French,  to  mtrodnce  Pojwry  and 
arintrary  govertuneiit,  as  all  their  actions  de- 
iMDotrate.  The  Perliamept,  Magna  Charta, 
and  liberCy  of  the  Subjects,  are  as  heavy  yokes 
whidi  tfaey  would  cast  off  to  be  as  absolute  as 
dieir  brolDer  o£  France ;  and  if  this  can  be 
proved  to  be  their  only  aim  and  endeavour, 
Wfiy  diAold  not  ever^  true  B'riton  be  a  Quaker 
thoa  te?  Let  .the  English  rise,  and  move  as 
one  asaii  to  setf-defence,  to  open  actk>n,  and 
fling  off*  their  intolemUe  riders.  Bbw  the 
thm^t,  stend  on  your  guard,  and  withstand 
ttam  aabean and  tigers*  And  sincethere can 
he  BO  tntft  given  to  tms  goo^y  cei^  of  Popnh 
hiethreb,  nor  no  lefief  expected  from  a  parlia- 
meat;  truiAtflM^r'swoitlflfitf  ^tefenceofyoiir 
ivti>  UmUf  icl%folf,  nad  ptoperties^,  like  the 
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ttot^^tlM'diikc^rMnMa  iiid«Qiifidente«lliNfc* 
(ists  ?  Witikm  bis  tUbols,  PMiickB,  and  iAet 
IxiAtBh^em,'  Wtmiiottbediikeuidsiichof 
Ids  crmlKsres  as  wert  known  papists,  promot- 
ed  to  all  puMic  offices  of  trust,  both  at  sea  and 
land  ?  Witness  BeHasis^  now  a  traitor  in  the 
Tower.  Did  not  James,  hy  Coleman,  Tbrog- 
nuNrton,  and  others  hold  open  conespondency 
with  the  pope  and  cardinals  ?  And  c«ald  Charla 
be  ignorant  of  all  thisP,  Nay,  be  Uked  all  so 
welj^  that  be  bardly  employed  any  about  him 
but  papij^s,  as  Climurd,  whom  he  made  trea- 
surer ;  or  employed  any  abroad  but  persons  of 
the  same  stamp.  Witness  Qodolpbin,  whom 
he  sent  ambassador  into  Spain,  as  he  did  others 
elsewhere;  what  mere  obvious  than  that, 
though  the  duke's  treachery  against  the  king- 
dom and  protestant  oeligion  be  fuUy  made  out, 
and  the  people  and  parliament  seek  to  bring 
him  to  a  le^l  trial,  yet  Charles  obstructs  jus- 
tice, andwdl  not  suffer  it?  How  can  this  be, 
but  that  he  is  joined  in  will  and  in  deed  in  all 
the  duke*s  villainies,  and  that  he  is  afraid  to 
be  discovered  and  found  out  to  be  a  papist,  and 
a  betrayer  of  bis  people  and  the  protestai^t  re- 
ligion r  If  he  was  heartily  concerned  for  our 
religion,  would  he  not  oppose  a  popish  succes- 
sor, who  would  infallibly  overthrow  it ;  Can 
there  be  anv  thing  more  evident,  than  that  he 
continues  tne  duke's  adherents,  and  those  who 
were  advanced  by  him  in  all  offices  of  trust  ? 
And  hath  he  not  turned  out  of  his  counsel  the 
most  zealous  protestants,  such  as  Shaftesbury, 
Essex,  and  others,  and  inti-oducedin  th^  rooms 
other  mere  tools,  or  those  that  are  popishly  and 
arbitrarily  affected  ?  Hath  he  not  modelled  all 
the  sheri£%  and  justices  throughout  England, 
in  subserviency  to  a  popish « design  ?  Was  not 
sir  William  Waller,  and  Df,  Chamberlain,  and 
divers  others  turned  out  of  the  commission  in 
and  about  London,^  merdy  for  beinjr  zeatous 
prosecutore  of  priests  and  papists?  Doth  not 
Charles  all  he  can  to  hinder  the  furdier  de- 
tection of  the  popish  plot  ?  And  doth  he  not 
to  his  utmost  discountenance  the  discoverers  of 
it,  and  suffer  them  iio  want  bread?  And  doth 
he  not  in  the  mean  time  plentifully  encourage 
and  reward  Fitzgerald  and  all  the  sham  plot- 
ters? Whereas  Dangerfield  had  8/.  a  week 
whilst  a  fbrger  of  plots  against  the  protestants, 
be  is  cast  off  with  scorn,  and  in  danger  of  his 
life,  since  he  laid  open  the  popish  engineers. 
Is  not  Charles  so  much  in  love  with  bis  popish 
Irish  rebels,  (therein  treading  in  his  father's 
steps)  that  he  promotes  Mongarret,  Carling- 
fbrtl,  Fftz- Patrick,  and  others,  whowereue 
heads  of  the  rebellion,  to  honours  and  prefer- 
i^ent ;  though  Charles  took  the  covenant  and 
coronation  oath  to  preserve  the  protestant  reli- 

S*on,  yet  hath  he  not  palpably  broken  them  ? 
e  ihade  large  promises  and  protestations  at 
Breda  for  the  allowing  a  perpetual  liberty  of 
cooseieDce  to  non-con&rmmg  protestants,  but 
he  soon  forgot  them  all :  To  wbat  end  was  the 
act,  Tvhich  was  made  soon  after  his  restoration, 
probibitii^  any  to  call  him  papist,  pr  to  say.be 
was  popidily  bicUned^   and  reader  ^ucb  as 


shMild  ofcid,  guilty  of  stjpramuQirr;  botftf^' 
stop  ^e  people's  months  whenever  he  sbooUl 
aol  any  ttiag  11^  favour  of  popeiy,  aal^traft 
then  resolved  to  do  ?  *    ' 

«« la  it  not  manifest  therctoe  that  Soolck. 
oaths,  Breda  promises,  protestant  prafossien,, 
liberty  of  conscience,  war  with  France,  -attfiii^' 
of  Ffamders,  is  all  in  jest  to  delude  pretestMit 
subjects  ?  Is  it  not  apparent  that  bieaking«oC. 
leagues,  Dutch  war,  Smyrna  fleet,  Frobch 
measures  to  favour  their  ^XMiquestSy  low  of 
ships,  war  in  Christendom,  bk)od  of  Protea- 
tants,  reprieving  of  Popish  traitors,  is  all  in 
earnest,  and  dime  in  favour  of  popery  ?  And 
are  not  bis  fair  speeches,  bis  true  mnottttani 
love  to  parliaments,  just  rights,  ana  En^^ish 
liberties,  his  pretended  ignonnoe  of  the  pkity 
and  his  hanging  of  traitors  to  serve  a  turu  but; 
in  mere  jest  r  Are  not  his  great  debaudieriee, 
his  whoring  courtiers,  pojtiSi  councik,  cheat- 
ing rogues,  hellish  plottings,  his  saving  of 
traitors,  his  French  pensioners,  his  nests  of 
whores,  and  swarms  of  bastards,  his  Ufadcs, 
bis  cut-throats,  his  horrid  Ddqrderers,  bis 
burning  of  London  and  the  provost's  house  too, 
his  sham  plotting,  his  suborned  villains,  haa 
popish  officers  by  sea  and  land,  bis  strugglinffs 
for  a  popish  successor,  his  agreements  witt^ 
France,  his  frequent  dissolutions  of  parliaments, 
his  buying  of  voices,  his  false  returns,  all  of 
them  designs  to  ruin  us  in  good  earnest,  and  itt* 
favour  of  arbitrary  government  ?  And  is  it  not 
in  order  to  this  blessed  end  that  you  see  none 
countenanced  by  Charies  and  James,  but 
church  papists,  betraying  bishops,  tantivy  mb* 
horresrs,  barking  touzers,  popish  scribblers  to 
deceive  the  people,  and  fix  the  popish  sucoei- 
sor'sill^^l  title?  Are  not  Jesuits  oounsela, 
French  assistance  to  oonouer  Ireland,  subdue 
Scotbnd,  win  Flanders,  beat  the  Dutch,  get 
their  shipping,  be  masters  of  the  seas?  And 
are  not  facing  a  rebellion,  letting  the  plot  go  on, 
the  endeavouring^  to  retrieve  the  popish  cause 
by  getting  a  po[nsh  pensionary,  abhorring  par- 
liaments, who  shall  betray  their  country,  en- 
slave posterity,  and  destroy  themselves  at  last, 
means  only  to  save  a  popish  traitorous  successor, 
and  a  present  popisn  possessor?  James  and 
Qbarles  are  br^ren  in  iniouity,  corrupt  boA 
in  root  and  branch,  and  wno  study  to  enslave 
England  to  a  French  and  Romish  yoke,  is  not 
all  Uiis  phun  ?  Have  you  not  eyes,  sense,  or  feel- 
ing ?  nhere  is  the  old  English  noble  spirit  ? 
Are  you  become  French  asses,  to  suffer  anjr 
load  to  be  laid  upon  you?  And thensfore if 
you  can  get  no  remedy  from  this  n«Kt  narlia<» 
ment,  (as  certainly  you  will  not)  and  if  Cbarte 
doth  not  repent  and  comply  wim  it,  then  up  all 
as  one  man.  O  brave  EnglishmMi,  kw  ta 
your  own  defence  ere  it  be  too  late ;  rouse  Ufi 
your  spirits,  remember  your  predecasson,- re- 
member how  that  the  asserting  of  their  Ittier- 
ties,  justified  both  by  suooess  and  law,  the  wir 
of  the  barons  against  wicked  counsellors  who 
misled  the  king.  And  will  you  now  let  that  go 
which  cost  them  so  dear  ?  How  many  oppiciB* 
ing  kings  have  been  deposed  in  this  nft«9o»  « : 
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mf^mn'm  iwoidi  wfeited  unto  in  thit  wwthy 
vMlriot's  faktovr  of  the  raeeessHm;  were  not 
JtieMa,  HidHenrjra,  belfa  laidMide,  n»t 
tooieDlioQ  others,  and  was  there  erer  inch  a 
hmf^mUm^^Hum?  Wm  not  "king  John  de- 
UMJedl  for  gfring  about  t0.  emkaoe  the  Ufa- 
Bomedui  relttion,  and  for  enleri^  into  a 
leofoe  witb  me  \ang  ci'  Morooco  to  tSiat  pur- 
poee?  Tbougii  MahomfltaAiam  and  the  kimf[ 
of  Mevoeco  were  no  audi  enemiea  to  our  rights 
ahd  Kberticst  «s  |M»pery  and  the  French  are. 
Is  it  not  time  tben  tint  all  riioukl  be  leady  ? 
Let  the  city  of  London  standby  tJieperttameut, 
Ar  Ae  maintaining  of  their  Hbeities  and  relio 
gion  in  an  extreme  way,  if  parliamentary 
wnys  be  oM  consented  unto  by  the  long,  let 
the  eounties  be  ready  to  enter  into  an  assoda- 
tioa,  as  the  county  of  York  did  m  Henry  the 
6th^time." 

£.  C  J.  Gentlemen,  now  yoa  have  heard  it ' 
read,  and  you  may  observe  there  is  nothing  in 
this  paper  can  extenuate  or  mitigate  the  clauses, 
hut  abundance  to  make  them  more  horrid  and 


oeedinrly  aggravated. 
Ait.  Gen.    Thei 


hen  call  Mr.  SaviUe,  who  was 
on  Mr.  Everard  did  meet  with,  and  ac- 
quaint with  ^this  business  (but  he  did  not  ap- 
pear.) Then  call  sir  Philip  Uoyd  and  Mr. 
Bridgeman.  My  lord,  the  next  piece  of  evi- 
dence we  shall  give,  is  this  ;  sir  William 
Waller  and  Mr.  Everard  do  both  say,  that  he 

Eve  part  of  his  instructions    under  his  own 
nd  ;  we  shall  produce  the  paper^and  prove 
he  acknowledged  it  to  be  his  own  hand. 

[Tlien  the  Faper  was  ptoduoed.  ] 

Alt,  Gen,  Who  writ  that,  Sir? 
Everard.  Mr.  Fit^arris. 

Au»  Gen.  Are  those  the  insinuations  he  gave 
you  to  frame  this  libel  ? 

Everard,  These  are  part  of  the  instructions, 
jny  lord  ;  the  other  part  I  took  in  my  table- 
book  before  Mr.  Smith. 

Ait.  Gen.  We  will  prove  it  by  other  wit- 
neesesy  sir  Philip  Lloyd,  and  IMb*.  Bridgeman. 

Mr.  Bridgemam  sworn. 

Ait.  Gen.  Did  the  prisoner  acknowledge  that 
to  be  an  his  own  hana-wiiting  ? 

Bridgeman.  Yes,  my  lord,  Mr.  Fitzharria 
did  acknowledge  it  to  be  all  writ  with  his  own 
hand. 

$ir  PhUip  IMnfd  sworn. 

Ar  F.  Wiifdnt.  Look  upon  that  piqier,  Sir, 
(which  hedid.)  Did  Mr.  Fitzharris  ai^iowledge 
it  was  his  hand  wriCik^  .i^  • 

Sir  P.  Lkyd.  yeshedid  ;  and  that  I  might 
bearteatknoDy  of  itthe  better,  I  writ  with  my 
oim  hand  on  the  hack  of  it,  that  he  did  so. 

Att.  Gtn.  Reed  it. 

a.  tfCr.  reedp,  '*  Alter  this  sham  meetmg 
ef  the  pailiaroent  at  Ozon,  which  nobody 
eiipects  any  gtiod  of,   it  w31   ha  necessary 

BoL  Gen.  Tl^ee  words  are  likewise  in  the 


X.  C.  J.  When  was  that  «iTeiii»,ye«r,  Wfk 
Everard  ?  for— Mr.  Fitsharns  it  seems  ov^fted 
It  before  the  lor^  in  the  council,  bat  Jf  r.  Ever- 
ardawears  of  the  delivery  of  it;    what  time 
wasit? 
Everard.  It  was  eitho*  Monday  or  Tuesday, 
i.  C.  J.  In  February,  wai  it  not  f 
Everard.  Yes,,  and  I  ashed  ca^itain  FKe« 
harris,  according  to  sirWUliam  Waller's  queries 
whether  he  had  given  inatnkctions  according  to 
what  he  would  have  contained  in  the  thi^  P 
Yea,  said  he  ;  but  have  you  not  enough  umler 
my  own  hand  to  do  it  by  ? 

Serj.  Maynard.  My  ferd,  we  have  done  our 
evidence,  we  will  leave  it  now  to  hear  what  the 
prisoner  will  say  for  hi^  defence. 

X.  C.  /.  Mr.  Fitzharris,  if  you  have  any 
thing  to  say  for  your  defence^  this  is  your  tiiiM 
to  do  It 

Fuzh.  Yes,  my  ferd,  Dr,  Oates,  I  desire, 
may  hie  called'.  ' 

An.  Qen.  If  you  have  any  witnesses,  name 
them.  . 

Mrs.  FiUh.  Yes,  yes,  Dr.  Gates  f  and 
ask  hun  what  he  heard  Mr.  Everard  say. 

Ir,  C.  J.  What  say  yon  to  Dr.  Dates?  here 
he  IS. 

.Pj/zA.  Pray,  Doctor,  what  have  you  heard 
Mr.  Everard  say  about  this  libel  smoelwaa 
taken? 

*  iPli^'''?-  My  lord,  after  this  busmelss  wa 
t^ed  of  ahroad,  havmff  heard  that  sir  William 

Waller  and  Everard  had  made  the  discovery  I 
did  discourse  Mr.  Everard  about  die  business, 
and  about  the  hbd.  He  told  mehe  wrote^ 
hbel,  and  when  I  would  not  believe  it  die  man 
was  a  little  angnr  that  I  wouM  notbcfove 
It:  AndUienltoldhimhewaaamanveryun- 
totunate  in  speaking  5  for  he  spoke  buttiadlv. 
He  said,  though   he  vras  unfwtunate  m  hia 

tongue,  yet  he  was  as  fortunate  in  his  pen,  and 
that  he  took  a  great  deal  out  of  die  mt^cepted 
letter  to  Roger  L'Estrange  :  and  I  dien  a&ed 
hun  what  the  design  ofit  was,  he  told  me,  it  viraa 
to  bepnnted,  and  to  be  sent  about  by  die  pennv 
post  to  the  protesting  lords,  and  die  leadintrmeQ 
m  die  House  of  Commonu,  and  diey  were  to  be 
taken  up  as  soon  as  tbey  had  it,  and  to  be 
searched,  and  to  have  it  founil  about  tbem  I 
dien  asked  him  if  diere  were  any  odier  persona 
concerned  m  it,  besides  diooe  publicly  talked  of  • 
he  told  medieoourthad  a  hand  in  it,  and  diekm^ 
had  given  Fitzharris  money  already,  and  woM 
give  him  more  if  it  had  success.  This  be  toU 
a^  at  Oxford,  and  before  he  went  diidier.  and 
after.  .    *^^ 

FUzh,  Mr.  Sheriff  Cornish,  I  do  bar  wu 
say  what  his  majiesty  told  you,  when  ywcime 

to  him  iTom  me,  when  I  was  in  Newgate 
^^riff  I  do  not  know  what  yon  caU  me  fer. 
Mr.  Fitzhams.  ' 

Fitzh.  I  desire  you  to  acquaint  die  eoort 
what  the  W  said  to  you  whan  you  eaaae  to 
nun  iTom  Newgate  from  me. 

Sheriff.   My  kird    I  shall  desire  your  lofd- 
ship's  opimon  m  this  matter,  whedier  it  be^ 
feonly  or.  decent  for  a  snbjeGt  tp  dedaiv  what 
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him? 

,X.  C.  X  Look  yoa,  8ir,  if-yov  fM  any 
i9n4e«oe|ffive  it.  We  lit  «i»l  to  dinct  any 
witness  whether  they  shall  ghre  their  evidence, 
orAot. 

AtL  Gen.  Mr.  Sheriff,  Tim  oi^t  to  db  it 
Qp«Blyt]fywi|ji?e  any ;  wreforepray  let  us 
heir  yon. 

Skniffi  My  ktnd,  1  canmt  reNieiiilNfir  what 
WM  aaid  nbting  to  this  pertic»l*f  iMtter, 
There  WM  a  glint  deal  hi»  iDillesfy  lir«s  pleised 
to  dieooutse  .with  me  cwtocrtiing  thmgs  of 
tereial  kinds  md  naiiares  ;  my  meniery  may 
fM)mo$  hmif  Mr.  FMianispieMetoaflk&s 
to  any  particular  ttMltorr 

I'iteik  What  the  kiuif  gflid  wh€to  ^011  eame 
Irftt  Newi|Hte  to  him,  to  Mwoaint  him  tint  I 
itanld  makea  disooTery :  did  nts  my  I  was  em- 
fl0f0i  ^^^^9  ^^  re^eittd  any  money,  and 
whiatfiMrr 

Sktr^.  My  krdy  I  do  lem^mbe^  something 
of  that  kind.  When  I  was  giving  bis  majesty 
tp  acommt  &at  1  found  the  prisoner  at  the  bar 
in  a  distnwiiisn  to  make  a  discoteiy,  his  maiea- 
^  wap  Dteaaed  td  tell  me,  taehai  oAeil  had  him 
before  nim  and  his  secretaries  upon  ezamina- 
tian,  andeasU  make  nothmg  at  ul  of  what  he 
did  lay  or  dismrer  to  flhem ;  md  his  majesty 
wis  pleased  likewise  to  say,  that  be  bad  for  near 
thaao  momhs  hafota  aofimfaited  Mm,  tfatft  he 
WIS  hi  fmnmife  of  a  ptol,  a  anMar  tliat  refatod 
mjiek  to  his  mi^ealy 's  fMMon  and  gfo^eniment : 
aadte  loaydktaay,  iafaa  imicS  as  he  made 
mmi  prstaatalioai  ot  hia  zeiA  fcr  Ms'  service,  he 
tdeo ini  nanrii  aad  giiva  Mm  soaae  money.  I 
knav  MlhiiMmore* 

Aii»  0«ii.  Did  tk«  kmg  eH»  dewAara  tlhat  be 
aaw  Fitahandain  his  lif^  or  fkM  he  ever  was  in 
hiaoiCseaoer'-M<r#  Yek 


Iti.  Gem.  Axy  hat  hefcrehia  appearing  at 
t|be  cauadi-taMe,  did- the  faiag  ever  say  he  saw 
Ina^or  befoiB  he  was  arrestod  lor  IhkFfact  ? 

Sfiierif.  Yes,  his  auyes^  was  pleased  to  say 
aba«l  uvee  aasnriiB  Iwfofe,  he  came  to  hhn, 
aad  he  petended  be  wvald  dfeeofvr  a  great 
pMtohns. 

X.  C.  J.  Hw«  you  aay  other  aneations  to 
«k  Mr.  Sharift*? 

FiUh.  Na^    Wheve  is  colonel' MaiMd  P 

Oater.  Mylard,  I  deaire  that  if  1%e  prisoner 
httaa  any  toare  quaations  to  ask  me,  he  may  do 
ill  becauaetlbea»ud  ia great;  and  I  would 
g»o«t. 

MikA,  8ar,.^haaaaMBy  moie  questions  to 
ask  you,  I  desire  you  would  please  to  stay. 

X.  C.  J.  Yon  most  saar  if  ne  have  any  more 
qianrtionri  to  ank  voik ,  Here  is  Col.  liansel, 
what  say  you  to  him  P 

MUmH.  Colaael^whaidMyott  hear  sir  Wil- 
Ham  Waller  say,  after  thn  discovery  w«a  made  T 

GoL  MoMvl  Thai  which  I  heard  sir  W. 
Wate sayi,  waa this :  Ibadoecaaian  tospeak 
with  sir  Janiea  Hayes,,  ami  emphng  ftn*1lhw 
IfirapdhaweaettheDagi-'Baveni;  sol  went 
u|i,  and  finwl  in.  the  oan^any  w  W.  Waller, 
9ad  aaoiktr  jUiidkiinHi  one  Mr;  Enftf  aart 


aoiiieiiidn^,  Alle#  fln  riait  of  the  company 
iteragoncr,  aari  only  sir  Jtenea  Hayes,  Mt. 
Hunt,  myself,  and  air  W.  WaUer  left,  sir  Wil- , 
liam  waa  givtog  an  aecotmt  of  this  bdainassi 
and  said  tteti^,  when  I  had  acqmdnled  him 
wifh  it,  told  me  1  had  done  faim  the  grealesi 
■ieeeafaervtoathat  Over  I  bad  done  him  in  tot 
lilb,  and  gaveme  a  gveat  many  thanks :  but  1 
was  no  tfoonar  gone  from  thence,  but  two  wor<* 
th^geatteman  g«ve  mean  aeeotoft,  that  the  ki^g 
said,  I  had  biefcea  ril  his  aMasutes,  and  he 
woaM  have  me  taken  otf  one  way  or  ihoth^. 

FiCsh,  IMhe  aav  any  thiiur,  thItitwasA 
dtoign  toaut  the  libel npoB the  Protestant  Lsrda 
and  the  Honae  of  Commofla  ? 

Col.  Mtmel.  Thoewas  thatsaid. 

L.C.J.  What  was  said?  Don't  come  WiA 
yderimperfect  discooTses  here ;  but  if  you  give 
evidence,  tell  what  was  said. 

Col.  Mannl.  Sir  W.  Waller  said,  that  the 
design  was  against  the  Protestant  Lords,  and 
the  Protestant  party. 

Seij.  Maynaf4.  1  do  not  doubt  that  it  waa 
agointft  the  protestant  party. 

Att.  Gen.  Recollect  yourself:  was  it  against 
Ae  P»>te9tatit  Lords,  or  the  Protestant  pai*ty. 

Col.  Maruel.  He  said,  the  Protestant  party. 

Att,  Gen,  So  say  we. 

Fitzh.  t>fd  he  not  say  it  was  aniotber  sham 
plot,  Sir,  againM  the  fiuutdcks,  and  the  House 
of  Comtoofts  ?  Where  is  Mr.  Hunt  P 

[Mr.  Hum  appeaied.] 

Bunt,  Whaturoidd  you  have  viiA  me,  Mr. 
Fitzharris?  I  never  ban  any  c6tiversation  wiUi' 
you  in  my  life. 

JPifjtA.  No,  Sir;  but  what  have  you  beard 
nr  William  WalTer  Aiy  conoemiag  iny  busi- 
ness? 

jRaaf.  Mt  lord,  I  would  rather  I  bad  lost  my 
bearing  for  toat  time,  than  have  heard  it  to  re- 
peat it.  fSir  W.  WiUler  did  tell  me,  at  the  Do|p^- 
tavern,  wher^  was  sir  James  Hayes,  and  cole- 
nel  Mansel  by,  after  he  bad  read  over  the  Mbel 
to  us,  there  was  a  great  deal  of  company  more  ; 
bat  be  only  gav^  us  tlie  curiosity  to  see  what 
the  hbel  was :  Ami  wkaa  heiadvead  it,  he  did 
tell  us,  that  the  Idnggave  bin  particular  thanks 
hr  lilat  fipood  service  ne  had  done  him  in  detect- 
ing Fitzhanis ;  but  he  said  he  wal  toldby  two 
g^tlemen  diat  had  heard  the  king  speak  it, 
who  were  pf  undoubted  credit,  that  the  kioff 
was  in  an  extreme  passion,  bestowed  many 'hara 
names  on  hiifi,  and  said,  he*  would  give  any 
thine:  in  the  worid  totakelHii  out  of  tne  worid  ; 
thatlle  waa  an'inikifoable  vescslkm  to  bins, 
and  that  he  had  broken  aU  fain  meaanies.  And 
be  said  die  same  tilings  agahk,  m  thepresnce 
of  air  Philip  Hareonrt,  and'  my  Kml  Nwlhot'a 
son  Mr.  Baberta,  at  capt  UaH's  chamber,  ia 
Pembroke-college  in  Qxoni. 

AH,  Gen,  WWdid  he  8|y  about  the  pti- 
aonef. 

Ifoiie.  Thit  ^»aa  about  th^lHMi  of  Fitahtimt 
that  the  king  gave  him  particular  thanks  abostf 
thdt  buaiaM :  And  aftrrwaida  the  king  did  ex- 
press great  passion,  in  some  short  time  After' 


' 
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li^w«9gope:  i<idbcsdid«ay  Iwwwiiifbni^ 
by  two  witnes8««^  ih^  lieard  4i«ki9g  m  itt »» 
kftev  not  what  t9  ^o  with  binw  ke.mCie  aU  liis 

FiUh,  jpid  he  not  say,  «this  was  ^*  des^ 
against  tlieprotestaat$  ? 
.  Hunt,  He  did  say  it  was  a  ienffi^  to  con/- 
t($ve  tbeae  p^p^  i^tp  the  bands  of  poMsy 
to  make  thein  endeqces  of  r^Ilina «  and  tW 
was  liis  apprebyeosiouii  of  the  thing*  Apd  he 
s44  further  (for  I  am  a  witness  here,  and  must 
n^nilc  all  mv  knowledge)  that  he  bad  ^loother 
riot  which  ne  had  traced  near  to  ^  fifjil  dis- 
nqrj.  a  iQoet  horrid  Plot  than  this  or  Banger- 
tkiurs  ;  for  he  said,  this  was  Urn  coii|i|erpi|ftof 
9mger6dd's  Plot  I  hope  be  witt  mot  deny 
it  if  he  be  asked,  here  pe  island  9pon  his 
<W$h  ;  I  am  not,  aiod  I  desire  not  to  taj^s  credit 
unsworn,  but  am  witling  tp  gjyemy  twtimfljay 
on  oath. 

Fitzk.  Where  is  Br,  Gary  ? 

Ur.  Sh.  Corniih,  Dr.  Gary  is  not  well,  my 
lord,  and  can't  come. 

FUzlu  Then  Mr.  Sheriff  BetheQ. 

Oates,  My  l9rd»  1  pray  I  may  be  dJaeh^rgcn^- 

jL.  C.  /.  uoetotj  we  liaTe  n<rtbing  to  jiay  to 
you  but  the  prisoner  hath  move  qnestians  to  ash 
yoiL.  It  is  not  we  tb^it  det||in  ypHy  but  you  sfay 
opoa  the  pdsoner's  account. 

Fitik.  Mr.  Sheriff  Bethdl,  X  desive  tp  fcuQW 
whar  you  can  say  concerning  HAr.  !9?erard. 

Mr.  Sb.  BctMell.  My  kicd,  1  know  nothing 
4|f  Mr.  Everard  as  to  bif  hwajoespl  save  that  he 

ame^  be  writ  the  libel  himself*  And  I  oon- 
,  niy  lord,  further,  that  befiofeerer  he  knew 
ray  face,  or  before  ever  he  beard  me  sp^a]^  a 
word  in  bis  days,  he  put  in,  an  in|«rnnfitiott  of 
treason  against  me,  at  the  instigation  of  one 
thiitisknAwn  to  be  fny  mortal  eneqiy:  And 
it  was  so  groandlesfs,  fbat,  thpugib  it.  vas 
three  years  aeo  given  in,  yet  I  never  beard  a 
word  of  it  tilfFnday  last,!  can  hong  witnesses 
gf  this,  persons  that  sent  th^  nqtic^  o#it  to  me. 
FiixL  Pray  caJl  Mrs.  WsA,'  (wb»  came 
down  iVom  hor  8ea(.J 

FUzh.  Mrs.  Wall,  pray,  will  you  tell  the 
oomti  have  not  I  conveyed  some  Jibek  9pd 
treaffpqpble  nepers  to  the.  king  %.  yew  means^ 
ttid  recieiTea  money  upon  that  aQcqont  ? 
M^  Walk  Noto8lkn9vo£ 
tilzh.  pid  not  you  receive  some  of  them 
Imn  ti»  to  irive  to  the  king  ? 
'Mrs.  WaU,   So  indeed,  not  I. 

FUMk.  IstbefootD^heie^h^WwbyyWhen 
you  paid  me  the  money. 

MoL  Wall.  Yes^  and  the  porter  Uw),  th<mgh 
yon  h4^«  oo%  subpcena'd  them. 
tUxk.  How  aloi^  ago  is  that? 
Mn.  Wall  to  yean  ago, 
FUtJk.   Wai^  it^  i)ot  libout  Cbri^om  M 
was  tweiVe-month  I  g^veyou  ttw.  libel  abovl 
thekingand  your  lady ;  and  the  laQg<  thanked 
me  e^Smapmf  and  I  had  ^oO/^.  nven  me? 
Come  Mrs.  WaU,  don't  think  is  trick  me  out  of 
my  life  in  thecaye,  &r  I  wiU  Vot.b^  t^d^e^so. 
nmy  teil  tbe  C(]tWt.  Cm  jou  deny  tha^  I  b«l 
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Mn.  WkiL  Tkifc  waa  neilba  iiumIm  fm 

asked  me  at  first. 

Fmh.  But  nm|E>  had  I  a  ? 

Mrs,  WvU.  TiMere  waa  ^50L I  tbilOt  iiw«s 
2Q0ort50,  950/. 

FiUh.  What  use  was  it  for?  and  upon  «i>bil 
account? 

Mtf.  WulL  You  do  Jmow  il  was  Qel  fa- 
any  libeL 

W9A.  If  you  httcaany  mind,  tdl  it 

Bflfs.  WulL  Tbew  H  »:  (Dciivefing  in  • 
pajMr  to  be  read*) 

CLqfCr.Tkf^  hmnUe  palitioAef  Bdsvav4 
Fitzbaivifli* 

Mrs.  Wall.  I  njally  took  him  foraai|<wwt  % 
man  as  ever  I  knew  in  mv  life;  and  had  ifc 

been  in  my  powev  t»  ha?*  mn  him  ft  1wtaliitw» 
I  should  not  have  &iied  to  have  doaeit. 

Mt.  G«n.  WasbeyouroowntiyBMUH  madam  f 

Mrs.  Wall,  Yes,  he  is,  iM  my  mlaiien  tm^ 
I  knew  him  to  be  the  sonel'a  yen  matStumft 
hy$\  family ;  and  while  bin  momer  wm  ua 
tQwnt  he  caine  often  to  omr house;  and  wheK 
she  wepi  away,  be  left  Kisitiag.  dbo  hoiiia  m 
gre^  nhile.  And  yoo^  Mr.  Filitem,  diA 
once  tell  mi^  jroneould  bring  in  people  t»  Ih* 
king's  interest,  the!  wera  lery  oonpideniblo. 
So  I  spoke  to  the  secretary  of  slate  about  yewL 
that  there  wa»  one  that  had  basn  wiA  nM»  and - 
told  me,  that  he  oould  bring  in  theee  to  Ihtt 
king  and  duke's  inlerast  thiS  mere  very  cewi- 
derable.  The  asoEetaiy  of  state  desiwdef  mr*' 
to  know  who  they  wave ;  and  then  he  named 
to  me  one  Thomae  Merrey,  tndanettrr  persen, 
who  I  desire  to  bcfezcused  fram  nnpMig.  T bft 
other  party  he  did  name  waa-  thtmgjii  cenri- 
derable,both  fornuality  and  mwl  iHlwiiiliiM  ^ 
and  the  secretary  desifed me  to  gal  him^s  I 
could. 

Ait.  Gen.  Pray,  madam,  whcr  was  it  ? 

Mm.  Wall.  I  onire  Mr.  Fitaihaini  may  tell 
you. 

FUxK  fifh  Mrs.  Wall,  pray  do  you  tettit, 
since  you  bare  spoke  of  it. 

Mm.  Walk  I  say  nothing  but  whal  1  will 
t^dm  my  oath  of. 

FUzh,  Then  you  win  never  swear  thai}  whisht 
istnie.    Fjn^y  Mrs.  WaQ,  speaks  who  was  it? 

Mrs.  Walt.  I  desire  1  may  not  neraai  bim ;. 
blithe  mi^. 

AtL  Gen,  He  will  not. 

Mrs.  Walk  Truly  I  do  net  think  it  eosre- 
nientlor  me  to  name  s^  per8«ne.a8  those  an, 
npon  such  acooiwts. 

Fitzh.  Pray,  Mrs.  Wall,  name  the  paman 
that  I  wewldhaTebseiightinta  the  long's  ser« 
vice. 

Mrs.  Walk  If  tkr  Court  cemmvida  mn^  i 
will ;  otherwise  I  will  not. 

Fuzk.  I^i(}yovie«ier,npMiany«i^aeeoanl 
aethifWKCfsieapy  money  lor  me?  Speak  tb» 
truth, 

Mm.  Walk  GodfiEwbklyomrbkiodahoQld.iia- 
at  my  door;  I  asenre  yon,  I  slmnbi  ha^  aoiry 
for  it    He  told  me^  these  pertmns  wweioanai* 
derable  Ant  the  UogVinS^reg^  and  tuaMdo  him 
eitmwjdiMirji.gtw  MSiiie.    SOf.  an.  l  mkL,  h 
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spoke  to  the  seeretaiy  of  stale ;  and  he  woiilcl^ 
know  w&otbey  were.  And.  when  be  was  told 
who  they  were,  as  for  one '  of  them,  Thomas 
M errey,  lie  was  not  thought  worth  the  looking 
after,  fox  he  was  thought  an  inconsiderable 
rascal ;  hut  as  ibr  the  other  ^ntleman,  he  \^as 
thought  a  man  of  wordi,  ana  a  person,  that,  if 
he  would,  coufd  really  serre  thd  king.  Upon 
this,  when  you  first  came,  I  was  nerer  at  I'est 
for  you;  and  therefore,  after  a  while,  before 
you  came  again,  I  gare  the  poster  order  tn  tell 
you,  I  was  not  at  home;  and  I  desire  the 
porter  may  be  asked  the  question.  But  when 
I  next  saw  the  secretary,*  I  desiredr  that  he 
woukl  give  them  a  positive  answer,  one  way  or 
the  otiKr ;  and  the  next  time  I  saw  you,  t(iis 
was  your  business,  and  I  told  the  secretary  of 
state  of  iti  You  gaive  me  this,  paper,  and  de-* 
sired  me  to  solicit  for  ,your  quit- rent  in  Ire- 
land, ibr  you  were  in  gfreat  misery,  and  had 
been  a  great  suiTerer.  So  I  spoke  to  the 
dutchess  of  Portsmouth,  and  she  spoke  to  the 
secretary  of  state ;  that  if  this  man  be  so  con- 
siderate a  Buflferer,  it  is  convenient  to  give  him 
someihinff  for  his  encouragement :  and  if  yon 
will  giveibini  something,  said  I,  give  it  nim 
quickly.  I  was  four,  if  not  six  months,  a-getting 
tbisQMney. 

FUsh.  But  will  yon  fiay  it  was  upon  that 
aooount  ?  When  was  that  money  paid  ? 
'  Mrs.  Wall.    I  never  thought   I  should  be 
brought  in  ibr  a  witness ;  or  that  you  -  would 
have  abused  me  thu9>for  my  kindness. 

Fitih.  When  were  those  papers  given  you 
that  you  produced  ? 

Mrs.  Wall,  I  wish  I  may  never  see  the  face 
of  God,  if  I  know  any  more  than  what  I  g^vc 
evidence  ;  there  are  the  papers,  they  will  tell 
you  the  time. 

FitzK  Dkl  I  give  them  yod  ? 
'  Mrs.  Wall,  You  or  your  wife  did ;  and  I 
suppose  your  wife's  condition  was  yours. 
.  Fitslu  Was  no^  the  money  received  before 
those  papers  ever  were  given  you  ? 

Mrs.  WnlL  Nay,  Mr.  Fitzharris,  I  wifl  teU 
Tou  more  ;  send  to  Mr.  Henry  Guy, 'and  let 
him  tell  you  when  he  paid  it  you. 

Filzh,  Call  the  pwter,  and  the  footman  if 
he  be  here. 

L,  C.  J.  If  you  would  ask  any  more  ques- 
tions of  Mrs.  Wall,  do. 

Fitnh,  I>id  not  I  come  to  you  the  Wednes- 

.  day  before  1  was  taken,  and  told  you,  I  desired 

to  speak  with  the  king,  and  that  1  had  a  tibel  to 

prewattohim?  < 

Mrs.  Wall.  No,  so  farirom  that,  that  it  was 
the  Thursday  before  you  were  taken,  you  came 
about  nine  o'dock  at  night  to  our  k>dgings,  and 
sent  up  to  my  chamber  ;  and  I  sent  word  that 
Bfr.  Cowling  was  there,  for  I  did  not  care  t^ 
.w0f.  you  \  but  you  sent  word  up,  you  had 
something  of  consequence  to  tdl  me.  So  I 
caiQetlown.  and  you  desired  me  to  bring  ^ou 
to  the  speecli  of  the  king,  which  was  a  thing 
you  did  never  desire  before :  and  you  said  thus, 
if  you  did  but  see  die  king,  von  believed  yon 
couUsay  somothing  to  him  tW  might  do  bin 
senice.  * 


.  Fitzh,  Did  not  I  say,  here  is  the  libel  that  I 
come  to  deliver  to  the  king  now?  . 

Mrs.  WalL  No,  as  I  have  asonl  to  be  saved. 

Fitzh.  Mrs.  Wall,  I  did,  and  this  was  what 
you  said  at  the  sama  time  :  that  since  my  lord 
Sunderland  was  gone,  you  could  have  no  secret 
service.  I  did  desire  to  speak  with  the  king 
privately^  those  were  the  words ;  and  you  tofi 
me,  you  could  not  so  easily  do  business  widi 
the  king,  since  my  lord  Smido^and's  time. 

L.  C.  J.  We  must  nut  let  you  hold  a  dia- 
logue between  yourselves,  yon  must  speak  that 
the  Court  may  hear. 

Atl.  Gen.  Was  not  he  a  Roman  Catholic  f 
'Mrs.  WalL  Yes,  we  looked  upon  hhn  so, 
and  upon  that  account  we  said  it  was  danger^ 
ous  for  hitn  to  go  near  the  king. 

JU^  Gen.  Did  not  you  know  that  ever  he 
was  admittedto  the  king  ? 

Mrs.  Wall.  Never ;  but  he  hath  beentalkii^ 
with  me  in  a  room  as  the  king  passed  by. 

Alt.  Gen.  Did  the  king  overtake  any  notice 
of  him,  speak  to  him  P 

.  Mrs. .  Wall,  The  king'  never  took  notice  of 
him\  nor  spoke  with  nim  by  my  means,  dor 
gave  him  money,  other  than  what  I  speak  b^ 
nor  the  duchess  of  Portsmouth. 

L.  C.  J.  Look  you,  Mrs.  Wall,  I  think  you 
do  say,  that  there  was  some  money  paid  to  Mr. 
Fitzharris ;  pray  speak  plain,  upon  what  ac- 
count was  it  paid  ? 

Mrs.  Wall.  My  lord,  it  was  for  the  bringing 
in  of  my  lord  Howard  of  Escrick,  who  is  there ; 
since  you  press  ine  to  it,  I  must  tell ;  I  think 
my  lonl  will  not  deny  it. 

Lord  Howard.  I  will  never  deny  the  truth. 

Fitzh.  Where  was  my  lord  Howard  of 
Escrick  ? 

Mrs.  Wall.  He  was  not  so  much  for  the 
king's  interest,  or  that  which  they  caD  the 
king's  interest. 

Filzh.  How  long  is  this  since  ? 

Mrs.  Wall.  Two  years  a^  since  he  came 
first  to  me ;  but  wnether  it  be  a  year  and  a 
half  since  my  lord  met  with  the  king,  I  cannot 
tell. 

fiizh.  When  my  lord  was  admitted  in  to  the 
king,  I  did  watt  on  nim  to  that  piu'pose,  to  bring' 
in  my  lord  Howard. 

Mrs.  Wall.  I  desire  that  my  khrd  Howard 
may  be  asked,  whether  he  do  not  rememh^ , 
when  the  king  was  coming,  Mr.  Fitzharris  was 
put  out  of  the  room  first. 

i^tzh.  You  say,  I  never  shewed  any  Kbel  to 
the  king. 

Mrs.  WalL  I  tell  ^u  what  I  *  said  smce  to 
this  gentleman  that  is  here  ;  I  wish  you  had 
shewn  the  libel  unto  me,  that  I  might  huve 
been  in  a  capacity  of  saving  your  life. 

Fiizh.  You  said,  that  I  had  the  ?50£.  fe 
brinffii^  in  my  lord  Howard. 

Aura.  W^U.  I  say,  it  was  upon  promise  to 
bring  in  persons  that  would  be  aseful  and  ser- 
viceable to  the  king. 

X.  C.  J.  She  is  your  own  witness,  and  she 
tdls  you,  two  persons  you  did  undertake  to 
bring  iii|  end  for  that  you  had  this  money. 

1 
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Mn.  W4iU,  U  W9M  hu  porocty  and  this  to^ 
gether. 

.  Saj.  JejferUs,  Mrs.  Wall,  I  conceive  he 
|»erer  dboovered  this  libel  ^nto  you  ;  but  j^y, 
|Ed  b^  e?er  diseoune  with  you  about  Erenirct  ? 
And  what  character  did  he  give  him  P 

Mn.  WeiL  Once  he  did,  and  he  said  he.  wa» 
an  honest  mau;  and  asked  me  if  I  would  be 
fuoouainted  with  him  ?  I  told  him  no,  for  he  had 
a  knaTi^  re|iutatioii ;  he  was  sn  iniormer,  and 
I  cared  fi>r  no  informers. 

Fitxhi  Mrs.  Wall,  to  let  the  world  see  how 
you  shuffle  about  me,  when  did  the  king  see 
mykird  Howard  first,  when  I  brought  him  ? 

Mra.  Wali,  I  don't  know,  aSc  my  lord 
Howard. 

Fitzk.  Did  not  I  speak  to  the  king  in  the 
outer  room?  and  did  not  you  getme  to  make  a 
'stand  there? 

.  Mrs.  WalL  Mr.  Fitzharris,  don't  make'  me 
fell  that  thing. 

,  FUzh.  Pray  speak  the  truth,  Mrs.  Wall. 
.  Mrs.  WoU,  I  defy  vou  and  aU  mankind,  to 
^y  I  do  otherwise.  You  did  desire  me  to  tell 
the  dttke,  that  ypu  would  first  biing  my  lord  to 
hiniy  and  then  to  the  king ;  and  I  spoke  to  the 
duke,  and  he  said,  you  were  a  rascal,  and  he 
9^ukl  not  meddle  with  you :  This  you  know. 
.  FUzk,  Did  not  my  lady  Portsmouth  tell  me, 
^be  duke  was  anffry,  &;c. 

Mrs.  Wail.  Air.  Fitzhsoris,  when  you  came 
Id  me  upon  such  91k  en'and,  was  it  reasonable 
ihat  I.stiould  brin|jf  you,  upon  every  trifie,  to 
the  q»eech  of  the  kmg,  and  1  should  not  bring 
you  tfatti  ?  it  is  without  sense  and  reason. 
i  L»Ci  J,  You  must  not  ask  questions,  but 
lanswer*  .  And  Mr.  Fitzharris,  do  yon  design 
to  detect  Mrs.  Wall  of  &lsehood  ?  she  is  your 
omu  witnen,  you  consider  not  you  can  get  no- 
thi^bv^at. 

FUjh,  My  lord,  when  you  s^  the  papers 
yniduced,  you  will  find  it  is  upon  another  ac- 
comit. 

.  9frs.  Wall,  Is  this  your  hand,  Mr.  Fitz- 
harm?  {shewing  him  a  pap^r.) 

FitzJL  But  is  not  this  upon  the  account  of  a 
pe&uon  granted  in  Ireland  ?  Pray  let  the  gen- 
tlemen ot  the  jury  see.  this  is  of  another  dif- 
ferent nature ;  I  appeal  to  my  lord  Howard  of 
Escriek,  whethex:  he  did  not  speak  to  my  lady 
about  it 
g   Ixird  Howard.  I  did  so. 

Mrs.  WiUL  My  lord  did  second  my  lady,  to 
^etvou  some  charity. 

jfUzA.  So  that  the  money  received  here  was 
plainly  upon  another  account. 

L.  C.  J.  Look  you,  if  you  will  have  any  pa-' 
pers  read,  they  shall  be  read.  But  tbfs  gentle- 
men of  the  jury  must  not  see  any  papers,  but 
what  are  read. 

•    Then  die  Pethiofi  of  Mrs.  Fitzharrii,  and  the 
king's  letter  to  the  duke  of  Ormond,  was  read, 
,aboiit  a  pension  m  Ireland. 

FUzh.  My  lord,  if  you  i^eas^,  I  have  sorae- 
,lhing  further  to  say  to  Miy.  Wall.  Biit  I  de- 
sure  to  ask  Mr.  Cowling  a  Question,  and  that^  is, 

vou  VIII. 


sir^  what  Mrs.  WaU  said  tp  joo  ^bovA  m^  bu«> 
siness? 

Mr.  Qmling.  M)r  lord,  I  think,  the  day  after 
this  man  was  examined  in  the  council,  i  came 
to  Mrs.  Wall,  and  she  told  me,  i^at  the  second 
or  third  night  before  he  was  taken,  he  came  to 
her  to  bring  him  to  the  king ;  but  sne  sent  down 
stairs,  that  she  would  not  let  him  come  up. 
But  asked  him,  why  he  (lid  not  go  to  one  of 
the  secretaries  of  state  ?   No,  said  he,  I  can't 

K  thither,  without  being  taken  notice  of ;  but 
I  teU  you  my  business.  No,  said  she,  if  you 
will  write  down  your  business,  and  give  it  mo 
in  a  paper,  I  witi  carry  it  to  die  king  ^  and  if 
the  king  hare  a  mind  to  speak  with  you,  you 
shall  be  sent  for.  No,  said  he,'  I  will  nof  do 
that.  Then,  said  she,  I  must  beg  your  pardon, 
if  I  donH  bring  you  to  the  king.  And  Mrs. 
WalFsaid  further  to  me,  truly  her  blood  did 
chill  when  she  said  so,'  for  she  was  afraid  he 
was  come  to  do  this  king  a  mischief. 

AU.  Gen.  Tliis  was  three  or  four  nights  her 
fore  he  was  taken. 

FUzh.  Is  sir  Robcqrt  Tliomas  here  ?  (He  did 
not  appear.)  Then  I  desire  my  lord  JSoward  to 
stand  up.  '  \ 

Lord  Hoicard.  Have  you  any  thing  to  say 
to  me,  Mr.  FitzhaiTis  ? 

FUzh.  Yes,  my.loid,  if  vou  please.  My  lord, 
I  desire  your  lordship  wiU  please  to  tell,  wliat 
my  lady  Portsmouth  did  express  to  you  cou- 
cerninff  me,  at  your  coming  thither ;  and  whe- 
ther I  did  not  introduce  your  lordship ;  and  how 
civil  she  was  to  me  upon  that  account ;  and  how 
she  undertook  to  get  the  quit  rent  for  me. 

Lord  Howard.  8ir,  I  shall  answer  as  par- 
ticularly as  I  can  all  jrour  questions  ^  but  it 
will  be  nece^aiy^to  introduce  my  evidenoa 
with  the  i*elation  of  the  whole  transaction.  You 
know,  about  October  last,  about  the  begmnuig 
of  the  month  ;  for  it  was,  as  I  take  it,  ten  dajrs* 
or  a  fortnight,  before  the  sitting  down  of  the 
parliament ;  you  did  make  appucations  to  ii|e, 
m  the  name  of  the  king,  whether  with  or  with- 
out his  privity,  I  cannot  say ;  but  you  did  make 
several  mvitationsto  me,  of  putting  myself  into 
the  possession  of  an  honour  1  was  altogether 
unworthy  of,  of  waiting  upon  the  king.  I  gave 
you  my  reasons  why  I  tnought  myself  unfit 
for  that  honour,  because  I  was  not  in  any  capa- 
city of  d<Mng  the  king  any  service :  and  1  looked 
upon  the  ung  as  a  person  too  sacred,  and 
wnose  time  was  too  piecious  to  be  trifled  away 
upon  one  that  had^  nothing  to  ofier  to  him,  ana 
therefore  I  refuse^  it.  'But  notwithstanding, 
this  was  reinforced  by  you :  and  when  I  sub 
persisted  in  the  denial  of  that  which  was  an 
tionour  I  ought  rather  to  have  sov^h^  ^^^  ^^^f 
'  because  I  thought  myself  uncapable  of  deserv- 
ing it ;  after  several  applications,  I  did  at  last 
teu  you,  besides  the  impertinency  of  it,  I  did 
also  apprehend  it  might  be  ^e  occasion  of  some 
indecency :  for  perhaps  I  mi^t  thereby  put 
myself  upon  declaring  myself  in  some  of  my 
sentiments,  veiy  modi  difiering  fVom  Aose  or 
his  majesty.  And  for  me  to  seek  an  o{»por^ 
tunity  to  exprc^  my  controriity  to  his  ma« 
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^ety>%  tboitgte,  wiH  be  both  radenos  and  im- 
prudence ;  and  therefore  I  did  then  nlriiimtely 
MMwaryou,  I  wimld  by  no  means  be  prevailed 
witb.  Then  you  iHd  lower  it,  and  said,  H  should 
tniffice,  if  I  would  wait  upon  the  dachess  of 
fVmsmouth.  IVuly,  I  told  you,  as  to  that 
too,  you  did  me  a  great  honour,  and  greater 
than  I  could  expect,  for  I  had  nothing  (I  was 
afraid)  worthy  her  trouble;  and  therefore  I 
ilesired  to  know  what  it  might  mean.  In 
ihort,  you  did  resolve  it  into  this,  That  yoo 
ifid  find  the  king  under  great  apprehension, 
that  there  was  something  deep  in  th^  hearts 
9f  some,  that  stood  at  a  distance  fVorn  his 
titajesty,  and  opposite  to  his  interest;  and 
that  the  parliament  stood  at  an  irreconcilable 
difference  with  thd  kinff.  Truly,  said  I,  I  am 
a  person  not  fit  to  speak  in  the  name  of  a»  par^ 
liamcDt,  for  in  a  little  time  they  will  speak  for 
themselves ;  bnt  if  I  were  to  speak,  or  should 
presume  to  speak  in  the  name  of  the  parliament 
or  the  whtfle  nation,  I  should  say,  I  believed  the 
kiuff  would  find  his  parliament  meeting  him 
trhfi  as  great  affection,  duty,  and  lovauy,  as 
>>tiy  parhament  ever  met  any  king  of  England. 
Yoo  said,  then  vou  were  confident,  and  you 
^nted  her  grace  the  duchess  of  Portsmouth  for 
it,  Uiat  the  kin^  came  to  meet  them  with  incli- 
nations togratify  them  in  any  thing  they  could 
desire.  Then  said  I,  to  what  end  need  I  come 
there,  for  the  parliament  wfll  speak  its  own 
flense  speedily  P  Pray  do  me  that  kindness,  as 
to  go  and  satisfy  the  dudiess  of  Portsmouth, 
and  to  let  her  know  she  may  now  have  an  op- 
portunity of  declaring  how  willing  she  is  to  oe 
a  good  mstrument  between  die  king  and  his 
pemle.  Said  you,  I  can  assure  you,  that  she 
is  utogether  for  the  same  mterest  that  you  look 
towaras;  for  yod  are  very  much  mistaken 
if  you  think  she  is  a  friend  to  the  duke  of  York, 
dlylord,  in  short,  afW  much  mtreaty,  I  did 
give  myselfthat  honour,  which  I  have  no  cause 
to  repent  or  be  ashamed  of,  to  go  to  Whitehall, 
humbly  to  kiss  my  lady  duchess's  hand,  and 
receive  her  commands.  But  when  I  came  there, 
I  was  surnriseil  with  a  ^^^eater  honour  of  finding 
tiie  king  there,  and  I  think  it  was  an  opportnnity 
wherein  my  time  was  not  ill  spent  as  to  mysdr 
but  I  am  afraid  this  250/.  if  it  were  given  for 
the  bringing  me  thither,  his  majesty  doth  not 
think  he  hath  deserved  it  at  this  time. 

Fitih,  Your  lordship  came  there  in  October 
lest 

^  Ld.  Hoaard,  Because  I  will  do  you  all  the 
right  I  can,  it  was,  as  I  take  it,  the  beginning 
tif  October,  and  about  the  lOtb,  because  the 
.pariiament  sat  down  the  S3d,  and  as  I  re- 
member, it  was  a  fortnight  bdcire.  This  wm 
the  first  time  that  I  owe  ygu  thanks  for  the 
honour  of  seeing  the  king.  After  that,  a  mat^ 
ter  of  ten  days,  I  had  a  second  opportunity 
and  by  your  means  also.  This  was  the  last 
time^  1  had  the  honour  to  see  the  lung,  but  in 
public  After  this,  1  must  confess,  wlten  the 
parliament  was  ^ended,'  I  did  then  wiRingly 
•nopgb,  invite  myself  to  the  honour  of  wailing 
upon  the  duohess,  and  give  her  thanks  aad  ti;U 
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IrtT,  I  was  sensible  die  had  ehdeavemd^  as 
much  as  in  her  lay,  to  persuade  the  king  mte 
a  good  opinion  of  the  parliament,  and  to  gife 
them  time  ef  sitting,  and  thereby  to  give  them 
opportunity  of  ezpUinhig  thehr  intentioDS  for 
his  service  and  advantage.  This  was  also  the 
last  time  I  bad  the  hoiMnir  of  seein«^  her.  At 
last,  nar^g  from  her,  i  did  mSse  it  my 
humble  request  to  her,  that  she  would  be  pleased 
to  represent  yoor  condition  to  the  king,  since 
by  your  means  I  had  the  honour  to  be  shewed 
the  way  to  her  grace's  lodgings. 

Fkzh,  My  I^rd,  did  not  I  come  to  you  with 
a  message  the  night  before  my  lord*8tafibrd 
was  condemned  ? 

Ld.  Uowmrd.  Yoo  say  rights  and  it  i#as  in 
my  thoughts,  and  yet  I  thought  it  too  tender  a 
thing  to  speak  of;  and  therefore  I  thought  it 
so,  because,  I  must  confess,  at  that  time,  (yon 
must  excuse  lAe^  I  did  believe  you  did  not  cotti« 
with  that  authonty  you  pretended  to  make  use 
of.  After  the  time  that  unfoitnnate  lord  had 
had  his  trial,  and  the  House  were  preparing 
their  thoughts  for  the  sentence,  I  was  indis-- 
posed,  and  came  not  to  the  House  that  day, 
which  provoked  the  House  so  much,  that  tliey 
were  near  committing  me  to  the  Tower ;  but 
truly,  I  ivas  so  ill  in  body,  and  had  so  little  a  mind 
to  have  my  vote  mixed  with  his  Mood,  that  per- 
haps I  should  have  rnn  the  hassard  of  going  te 
the  Tower  about  it,  if  that  had  been  all.  But 
the  night  before  yon  came  to  me,  and  told  nte 
as  a  great  secret.  That  you  did  bring  it  as  the 
desire  of  the  king,  and  as  that  which  he  woukl 
take  as  a  great  instance  of  my  resigna^ 
tion  to  his  will  and  pleasure,  and  that  for  wmch 
I  might  promise  myself  all  the  greatest  kind- 
nesses poiBsible  finr  a  prince  to  shew  to  his  sub« 
Jects,  it  I  would  go  next  day  and  give  my  vote 
for  my  lord  Stafford.  Sv,  said  I,  I  have  wX 
the  o6ligntions  of  nature  and  blood  to  dispose 
tne,  as  much  as  can  be,  to  favour  my  lord  Staf- 
ford, as  fiu"  as  can  consist  with  the  intmil]f 
and  sincerity  of  a  judge:  but  though  Fwas 
waveringfln  my  own  thoughts  the  day  belbre, 
now  by  me  grace  of  God  I  will  ffo,  though  I  be 
carried  on  men's  backs  to  the  House ;  now  I 
see  there  is  so  great  ap  account  put  upon  it, 
for  I  see  it  is  the  concerns,  not  only  of  my  lord 
Staflord,  but  the  pnitestant  eauae ;  and  then, 
said  I,  if  all  the  relations  I  haye  were  melle4 
down  into  my  lord  Stafford,  if  I  had  but  bmth 
enough  to  pronounce  his  doom,  he  shall  die. 

Ait,  G^n.  My  lord  says,  he  did  not  think 
you  came  from  the  king,  when  yon  came  with 
that  message. 

Ld.  Howard*  Sir,  can  1 4eany  moise  aervicef 
I  shall  be  wflling  to  do  it  if  I  eaa.  I  cannot 
deny,  but  I  Jiad  by  your  means,  the  honour  of 
waiting  upon  the  kingand  the  dndieas ;  but  I 
hadab  litne  reason  to  value  my  own  wivtli, 
that  J  cannot  imagiQe  how  k  shapid  tuin  ta^t^, 
king's  aervioe. 

Oat€8»  My  knd,  I  desire  to  have  Kber^  of 
going  avray,  the  crowd  b  so  ereat  I  cannot 
standyittdtbeptiMmer  hathnoUung  to  say  to 
ine* 
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AttjOin,  My  Lord,  dial  mwy  he  part  pf  the 
fpfisk  pkt,  toloeep  Dr.  Oatet  here,  to  kiU  him 
ip  the  crowd. 

Filzk.  HaFeyoaDotsomethiDgiiioretosay, 
Doctor  ?  Truly  I  itbrget,  sdy  memory  is  so  dis- 
tracted. 

Oatet.  I  know  not,  if  you  hare  auy  questions 
to  ask  me,  I  will  speak  truth.  (But  he  had  uone, 
io  the  Doctor  went  away.) 

Mrs.  FUsk.  Call  Bfr.  Fanshaw ;  (who  did 
Bel  appear.) 

Ftttk.  My  lady  duchess  of  Portsmouth. 

"Mrs.  WaU.  She  is  not  come,  because  tiie 
court  IS  Tery  full ;  but  if  the  court  will  send  for 
her,  she  wii)  come  presently. 

FUzk,  My  lord,  I  beg  that  my  lady  duchess 
^  j^mrtsmenth  may  be  sent  for. 

Mrs.  Wall,  She  gare  me  a  cotnmission  to 
aay,  if  thfe  court  would  have  her  to  come,  she 
would  so  do. 

JL  C  J.  We  cannot  send  for  her,  if  she  please 
to  come,  80 ;  we  hare  no  occasion  to  send  for 
her. 

Ms.  Wall.  I  presume  he  can  ask  her  no 
questions  but  what  I  can  answer. 

X.  C.' J.  We  will  not  prejudice  the  prisoner 
in  his  questions,  nor  send  for  her  unless  she  will 


Fitzh,  Win  you  send  one  of  your  footmen, 
Mrs.  WaB  ?  I  am  a  prisoner,  and  have  no- 
body to  send.  In  die  mean  time,  where  is  the 
porter? 

Mrs:  WalL  Here  he  is. 

FUsh,  How  long  is  it  since  you  paid  the 
iBooey  .to  me,  from  my  lady  Portsmouth  ? 

Porter.    1  cannot  tell  mdeed,  it  is  so  long 


l>¥/j:A.  Let  him  have  his  oath. 
X.  C,  J,  No,  that  he  cannot  have. 
Fitxk,   Was  it  not  Christmas  last  was  1^ 
months? 
Porter.  I  canunt  indeed  tell  what  time  it 


FUsk.  You  ibure  not  speak  the  truth. 
JoBtiee  Dolben.    You  disparage  your  own 


SsTJeant  Jefiriet,  He  hath  no  witnesses  can 

£y  any  ibmf  for  him,  and  therefore  he  must 
id  fault  with  what  they  say. 
L,  C.  J. .  Hare  you  any  other  witnesses,  Mr. 

Fiizh.  Yes,  my  Kurd,  my  lord  of  Arran. 

X.  C  J.  What  say  you  to  my  lord? 

FUik,  Did  not  my  wife  shew  you  this  libel 
fibeSmiday  that  I  was  taken  ? 

£.  of  Arran,  I  do  not  remember  I  ever  heard 
it,tifi  I  beard  itread  in  the  House. 

Fii^fh.  Did  you  not  read  it,  my  lord  ? 

E»  of  Arran.  No,  not  that  I  remember. 

FUxk,  Did  not  1 1^  you,  I  was  carrying  it 

tothekhtf? 
£.  viArron,  Not  that  I  know  of. 

FUzL  Was  it  not  a  dispute,  whether  this 
was  treaaoa  or  not  ? 

£•  of  Arran*  Yon  did  shew  me  a  libel,  but 
whether  this,  or  no,  I  cannot  say,  perhaps  it 
lis.    I  look  him  for  aa  honsat  man, 


my  lord ;  I  haTo  known  hint  fire  yeaxs 
and  knew  his  family  to  be  a  good  &mily; 
I  happened  to  be  at  dmner  with  hua 
the  day  he  was  taken.  Afler  dtnoer  there 
were  some  papers  he  pulled  out,  and  I  threw 
them  away,  I  told  ^ou,  you  would  do  yourself 
a  mischief  some  time  or  other,  in  meddling 
with  such  papers.  There  we  drank  a  bottle  or 
two  of  wine  together,  and  then  we  parted.  As 
soon  as  I  came  home,  1  heard  this  gentleman 
was  seized  on,  and  taken,  which  surprised  roe 
much.  And  tliis  is  all  the  account  1  can  give 
ofthematto'. 

FUsk,  Then  your  lordship  did  not  read  the 
paper? 

E.  of  Arran.  No  indeed,  notL 

Fitth.    Did  not  I  tell  you,  I  had  a  promise  * 
of  a  quit  rent  for  secret  service. 

E.  of  ^rran.  I  do  not  know  particuUrly 
wliathetoid  me  of  the  quit- rent;  but  I  was 
willing  to  do  him  all  the  good  I  couk^  about  a 
rerersion  of  a  pension  that  he  had  in  the  riffht 
of  his  wife ;  that  was  part  of  my  business  that 
day,  thinking  he  very  well  deserved  it.  I  am 
very  sorry  to  see  that  his  father's  son,  as  the 
phrase  is  in  Ireland,  should  be  accused  of  such 


a  crime. 


Ait.  Gen,  My  lord,  before  you  oo,  I  desire 
to  ask  you  one  question :  Did  you  observe  ever 
that  he  was  employed  by  the  trench  king,  or 
the  French  ambacssador's  confessor. 

E.  of  i4rrafi.  No,  my  lord,  never, as  I  heard 
of.  He  used  to  speak  as  honestly  as  any  man ; 
I  thought  him  of  the  best  and  loyale^  princi- 
ples of  any  of  his  religion . 

Serj.  Jdfferiei,  What  religion  jid  you  take 
him  to  he  of  ? 

£.  oi'Armn.  He  alwr;  >  owned  himself  % 
papist,  and  he  and  1  )  .fe  had  some  disputes 
about  it.      t 

Fitzh.  Mr.  Sec.  Jenkins,  I  desire  to  know 
of  vour  honour,  what  the  king  said  of  me  ? 

i^c.  Jenkins.  I  remember  tne  king  did  con- 
jure him,  to  declare  who  the  author  of  the  libel 


was. 


Fitzh,  You  are  a  man  of  hononr.  Sir ;  did 
not  the  king  own  he  had  employed  me  ? 

Sec.  Jenkins^  1  never  rememoerthe  kiiur  did 
own  he  made  use  of  him,  by  Mrs.  nail's 
means,  or  otherwise. 

FUzh.  My  lord  Conway,  don't  you  remem- 
ber it?  ■     , 

E.  of  Contfay.  No,  not  upon  my  honour 
But  I  hare  heard  him  say,  he  did  formerly  em- 
ploy yon  in  some  triflin{f  things. 

Puzh,  Did  not  the  king  declare  in  council, 
that  1  had  gotten  money  of  him  ? 

K.  of  CoTuoay.  That  was  for  my  lord  Howard 
of  £scrick's  bvunness. 

Serj.  Jrfferies.  Now  your  lordship  is  here,  } 
wo  Id  ask  you;  Did  you  ever  hear  the  king 
declare  when  he  first  spoke  with  the  king? 

£.  of  Conway,  The  king  never  sjioke  with 
him  till  alYer  he  was  taken ;  he  was  taken  the 
S7th  of  February,  and  the  king  neVer  spoke 
with  him  tiU  the  28th,  the  day  iSter, 

Fitsh,  Did  not  you  tell  me,  if  the  kiltg  did 
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pvt  iumself  «ipoii  tfie  parHament,  fbey  would 
useiiim  as  bis  fktber  w^s  used  ? 

Mre.  WM  I  never  told  you  any  such  thing. 
You  pfottM^me  to  brin^  in  my  lord  Howara 
of-  Eflcrick ;  but  they  found  themselves  migh- 
tily mistaken  in  what  was  promiseid  he  would 
dawhenhecamein. 

L:  C.  J.  Why,  Mr.  Fitzhanis,  you  cast  any 
thi&ff-ntany  body,  to  make  a  noise. 

Fitzh.  W  here  is  Mr.  Peacock  ? 

Mrs.  FiUk.  I  would  know  of  her,  what  Mr. 
Bidstrode  sftid. 

L,  C.  J.  That  every  body  may  see  you  are 
feirly  dealt  with,  you  shall  have  all  the  liberty 
that  can  be  given.    You  must  not  ask  what 

X'^ier  saki,  but  caM  them  themselves  to  say 
tbey  know.    Here  b  Mr.  Bulstrode  him- 
self. 

Fitzh,  Mr.  Buktrode,  then,  what  message 
dklyon  bring  iVom  the  king  to  my  wife? 

Mr.  Buktrode.  No  message  at  all ;  but  I 
will  tefl  you  what  I  know.  Mrs.  Fitzharris, 
soon  after  her  husband  came  to  be  close  con- 
fined, delivered  a  petition  to  the  kinff  in  tlie 
park ;  and  the  king  was  pleased  to  give  it  to 
aac,  as  he  frequently  does.  Mrs.  Fitzharris 
came  to  me,  to  ten  her  what  the  king  said  to 
It.  Said  I,  the  king  hath  given  me  no  com- 
mands at  all  in  it,  but  this,  carry  it  to  the  se-^ 
cretMv  of  state,  for  I  cannot  say  any  thing  to 
^t.  For  th^  king  generally  tells  me  what  he 
will  hlive  done  with  such  a  petition.  Buf^e 
was  so  very  importunate,  1  adked  the  king 
again :  Sir,  said  I,  Mrs.  Fitzharris  is  very 
un]^rtunate,  what  Ls  your  majesty's  pleasure 
in  It  P  Said  the  kin^,  if  she  have  a  inind  to 
petition  the  councD,  she  may,  I  will  neither 
meddle  nor  make  with  it.  Aflerwai-ds  I  met 
her  several  tunes,  and  she  said,  her  husband 
was  rery  severely  and  hardly  used,  and'  she 
was  denied  the  liberty  of  coming  to  him.. 
Said  I,  I  herfr  he  isguiltv  of  a  very  foul  tblug, 


aiid  there  is  no  way  to  help  him,  but  by  dis- 
covering th6  author  of  that  villainous  libel.  For 
she  asked  me,  what  I  thought  of  her  husband ; 
and  she  told  me,  she  intended  to  try  ^hat  she 
could  do  for  him.  I  said,  there  was  no  way 
to  do  any  good,  but  to  make  a  full  discovery  of 
t5e  author.  Then  said  she,  if  the  king  would 
byt  lef  me  speak  with  him,  I  am  sure  I  could 
do  him  service,  and  prevail  with  him  to  discover 
the  author.  So  I  told  the  king  of  it ;  and  the 
king  said,  if  she  will  come  and  be  examin^, 
with  all  my  heart.  And  as  soon  as  ever  I  bean) 
she  was  come  to  town,  I  told  her  what  the  king 
'said :  and  she  told  me,  she  would  willingly 
come  ;  and  if  the  king  would  give  her  leave  to 
speak  with  her  husband,  she  did  not  dou^t  to 
prevail  with  him.  That  night,  about  mid- 
fi^t,  after  I  w»s  in  bed,  and  had  been  in 
bed  two  hours,  she  cajne  fo  my  door  and 
Icnocked  me  up,  So  I  reuse,  ana  put  on  my 
ni^t-gown,  and  went  down,  and  I  heaiti  ^ 
Toice  which  I  thpught  was  hers.  So  she  came 
•ut  of  the  coach  to  me,  and  told  me,  said  slie, 
I  am  GOine  to  you  to  beg  of  you,  that  you 
n  ould  be  secret^  and  not  to  let  t&  Court  know 
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that  I  was  to  come  to  have  any  eonference 
with  Tou ;  for  if  you  do,  t  aAi  undone  aftd' 
ruined ;  for  there  are  some  persons;  m  v  friends, 
that  will  not  look  upon  me  if  they  near  any 
such  tiling.  The  next  morning  I  went  to  her, 
and  told  her,  the  king  had  directed  she  should' 
be  examined  in  the  afternoon,  and  she  should 
come  down  to  be  examined :  which  she  did  ;- 
and  as  soon  as  the  council  was  up,  I  told  his 
miyesty  she  was  bebw.*  So  he  ordered  some 
to  examine  her ;  but  when  I  tokl  her  of  it,  said* 
she,  if  the  king  will  not  speak  akme  with  me,  I 
will  not  speak  a  word,  nor  be  examined.  This 
is  the  truth  of  it,  I  assure  you,  my  lord,  upon' 
my  salvation. 

Fitzh,  Where  is  Mr.  Peacock  ? 

Mrs.  Fitzh.  What  did  Mr.  Bubtrode  say  to 
meP 

£.  C.  J.  Look  you,  Mrs.  Fitzharris,  and 
you  gentlewoman,  you  must  not  be  heard  to 
talk  of  discourses  among  yourselves,  and  to  ex- 
amine what  discourse  passed  between  person' 
and  person,  up  and  down  ;  that  is  not  to  be  per* 
mitted  in^  a  Court ;  the  witness  is  here,  ask 
him  himself.  What  hath  beensaid  to  her,  wiR' 
be  no  evidence. 

Mrs.  Fitzh,  What  offer  did  you  makeme  ?  ' 
.  Mr.  Bulstrode.  None ;  I  told  you  this  would 
be  the  way  to  ruin  your  husband. 

Fitzh.  My  lord,  I  beg  of  you,  may  not  I  ask 
what  he  did  say? 

L.  C.  J,  No,  it  is  no  evidence. 

Fitzh.  Then  call  Mr.  Henry  Killigrew. 
(But  he  not  appearing,  the  prisoner  would  have 
asked  what  he  had  been  heard  to  say,  btit  it  was 
not  permitted.) 

Mrs.  Wall.  Here  is  the  footman  Richard 
Perrot. 

Fitzh.  How  long  ago  is  it  since  yon  brought 
the  money  to  me  from  my  lady  Portsmouth  ? 

Ferrot.  I  never  brought  any. 

Fitzh.  Was  it  not  he  brought  the  money  ? 

Mrs.  Wall.  Ask  him. 

Fitzh.  Was  my  lord  Howard  ever  at  yoqr 
house  before  October  last  P    * 

Perrot.  I  do  not  know. 

L.  C.  J.  What  use  do  you  make  of  Aat  f 

Fitzh.  Pray,  my  lord,  when  did  you  go  to 
my  lady  dutohess^s?  Was  it  before  October 
last? 

.  Lord  Howard.  I  think  not,  I  take  it  as  near 
as  I  jcan,  it  was  just  before  the  session  of  par- 
liament 

Fitzh.  It  was  ten  days  before  the  session. 

Then  my  lady  duchess  of  Portsmouth  ap- 
peared, and  a  chair  was  set  for  her. 

Fifzh.  I  am  sorry  to  see  your  ffrace  ookne 
liere  upon  any  such  account ;  but  I  hone  your 
grace  wiU  excuse  me,  it  is  for  my  life.  1  desire 
to  know  of  your  grace,  whether  I  was  not  em- 
ployed to  bnng  several  papers  to  the  king,  and 
among  the  rert,  the  Impeachment  against  yoor 
grace  :  and  thereupon  your  grace  was  pteaaed 
to  tell  me.  That  it  was  a  great  piece  of  service 
to  bring  tiiose  sort  of  papers  ;  and  if  I  could 
fold  out  men  serviceable  for  that  pnipwe^  S . 
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dioald4o  the  kinf^  ffODd  M^mce.  I  told  yoar 
roee,  1  lowir  due  Mr.  Eirerard,  who  knew  all 
the  atmroes,  and  «n  the  dobs  in  the  city,  and 
eonU  tdl  aD  die  dengns  of  my  lord  of  Shaftea- 
iniry,  and  all  that  party.  And  vour  grace  did 
cneonrage  me  to  go  on,  and  I  did,  by  yonr 
gnoe's  direction,  and  by  your  means  1  came  to 
speak  with  the  kms:  about  it. ' 

Xsify  DiicAets.  When  must  I  speak  ? 

Sir  G.  Jefferiet.  Now,  madam ;  and  will 
your  grace  now  be  pleased  to  stand  up  ? . 

Lntfy  Duchesi,  1  have  nothing  at  all  to  say 
to  Mr.  Fitzharris,  nor  Mras  concerned  in  any 
sort  of  business  Mrith  him.  AU  I  have  to  say, 
is,  he  desired  me  to  give  a  Petition  to  the  king 
to  get  his  estate  in  Ireland  ;  and  I  did  three  or 
ftnr  times  speak  to  the  king  about  it.  But  I 
have  not  any  thing  else  to  say  to  him  ;  I  nerer 
^oke  to  him  about  any  thing  else. 

FUmA.  "Does  not  your  grace  remember  what 
directknis  I  receivea  about  my  lord  Howard  P 

Lady  Ducknt.  1  know  nothing  of  that,  I  sent 
yoQ  not  to  my  lord  Howard. 

L.  C.  J.  If  you  will  ask  any  questions  of  my 
bdy,  do ;  but  do  not  make  any  long  dis- 


Fitsh,  My  lord,  my  lady  may  fonret. 
M»hn>.  d*.  not  yoar  'g««e'teniei.ber% 
undertook,  noon  the  account  of  those  pi^iers  I 
conveyed,  that  you  would  procure  me  my 
^It-rent  ? 

Ladjf  Ducheu.  I  never  had  any  papers. 

FUzh.  Not  that  paper  of  the  Impeachment 
against  your  erace  r 

Lndjf  Duckets.  No. 

FUxh.  Upon  what  account  then  had  I  the 
iBoo^  I  received  f 

Lady  Ducheu,  For  charity. 

J>'isA.  I  «m  sorry  your  grace  is  so  much 
under  Mrs.  Wall's  influence. 

Lady  Ducheu,  I  come  not  here  to  wrangle 
with  you,  Mr.  Fitzharris,  I  am  come 'here  to 
say  what  I  know,  and  will  not  say  one  bit 


Fitzk.  Have  I  had  any  money  of  your  grace 
since  you  knew  my  lord  Howard  ? 

Lady  Ducheu,  Yon  never  had  but  that  for 


FUzh.  When  did  your  grace  ask  it  for  nie  ? 

Lady  Ducheu,  I  do  not  remember  the  time. 
Mr.  Fiteharris,  if  I  had  any  thing  in  the  world 
to  do  jTOU  good,  I  would  do  it;  but  I  have 
it  not,  and  so  cannot  see  that  I  am  any  ways 
more  useful  here.  (Then  her  grace  went 
away.) 

£.  C.  J.  Mr.  Fitzharris,  haye  you  any  more 
witnesses  tbst  you  would  have  called  f 

FUzh,  No,  my  tord. 

Sen.  Maynard,  Will  you  apply  them  you 
have  called? 

*   L.C.J,  Wen,  have  you  any  thing  further 
lotty? 

FUzh,  Yes»  my  lord,  I  have  something  fur- 
ther to  offer  fir  myself :  I  will  tell  you  what  I 
know,  since  my  witnesses  will  not  do  me  ius- 
tiee.  Gentlemen  of  th«  jury*  you  are  my  judges 
in  pouitof  law  a0 well  as  ftct,  and  mj  blood 


will  be  requned  at  ywir  haadsi  if  you  do  not 
do  me  right.  My  lord,  I  cannot  ^Mrbear  coas«' 
plaining  to  the  court  of  the  hnrd  usage  I  re* 
ceived  m  prison,  contrury  to  the  statute  of  tba 
3l6t  of  his  majesty's  reign  ;  greater  oppreaioir 
hath  been  done  to  me  tlmn  to  any  berore.  Mf 
lord  Stafford,  sir  Thomas  Gascoign,  and  others, 
had  all  the  liberty  they  could  desure,  to  enable 
them  to  make  duar  defence  against  thdr  trial ; 
which  I  have  had  denied  me.  But  my  de- 
fence consists  of  two  heads,  and  I  shall  rely 
upon  the  consciences  of  the  iury  for  the  issue; 
Though  my  lady  Portsmoutn,  and  Mrs.  Wall^ 
and  the  res^  are  pleased  to  say,  that  I  was  not 
employed  nor  received  money>for  aecret  ser-' 
vices ;  yet  it  is  very  well  known  I  did  so.  As 
to  Mr.  Everard,  wfafu  I  met  with  him,  thooflli 
now  he  hath  made  a  Frendl  story,  yet  iThci 
would  tell  the  truth,  he  knows  dmt  it  was 
otherwise.  He  told  me  he  was  weJl  aftgimintiid 
with  my  lord  of  l^afiesbuTy  and  my  lord  How- 
ard, and  in  several  clubs  of  the  city  he  kn^ 
all  their  intrigues  ;  and  that  speecn  that  went 
by  the  name  of  my  lord  Shaftesbury's,  my 
lord  gave  it  him  before  it  was  printed,  and  he 
had  several  other  things  of  that  land.  80  then 
I  told  him  it  was  a  business-  of  the  greatest 
consequence  that  could  be,  if  he  would  oen« 
tinue  those  discoveries.  And  whereas  he  sayn 
I  would  betray  the  people  to  the  French  in- 
terest, it  is  very  wdllmgini  I  was  always  an  ene- 
my to  the  French  interest;  but  I  humoured 
him  in  his  discourse,  and  discoursed  him  to  re- 
duce the  paper  that,  he  accuses  me  of  under 
some  heads :  and  that  paper  I  no  sooner  had, 
but  I  came  to  White-hall  with  it :  and  thohigh 
he  said,  he  was  to  have  forty  guineas^  and  so 
said  sir  William  Waller  too,  yet  it  was  only 
fttrty  shillings  that  he  desired,  for  his  poverty, 
I  would  lend  him.  And  as  to  what  he  talks  of 
three  thousand  crowns  pension,  it  is  a  very  un- 
likely business..  When  I  came  to  Whitenall^  I 
was  advised  to  go  to  my  lord  Clarendon,  or 
Mr.  Hyde.  Accordingly  I  did  shew  it  to  a 
gentleman  who  was  to  give  it  to  my  loid  Cla- 
rendon, but  before  he  could  get  to  him,  I  was 
taken.  Now,  my  lord,  I  ho^  what  I  did  was 
with  a  design  to  serve  the  long,  in  discoverio^ 
what  was  oesigned  aeainst  him,  accwding  asl 
wasemployed,  thouffb  both  the  secretaries  are  %» 
unkind  as  not  to  declare  it :  When  I  know  I 
am  in  the  right  I  am  not  ashamed  to  speak  it, 
though  my  ufe  be  losed  upon  it ;  and  1  refer 
it  to  the  gentlemen  of  the  jury.  I  was  taken 
before  I  could  come  to  the  speech  of  my  lord 
Clarendon.  Next,  I  hope,  gentlemen  of  tb^ 
jury,  you  will  consider  these  are  great  persona 
that  1  have  to  do  with  ;  and  where  great  ,8tate 
matters  are  at  the  bottom,  it  is  hard  to  make 
them  tell  any  thing  but  what  is  for  their  ad- 
vantage: And  so  f  am  lef^  in  a  sad  condition. 
But,  my  lord,  in  the  next  place,  I  think  it  ia 
impossible  for  any  jury  to  find  me  guilty,  withr 
out  preyud^iDg  of  those  laws  which  are  not  to 
be  judged  by  any  jury  or  inferior  court;  fyr  if 
they  judge  me  and  bring  me  in  guilty,  ft  ia 
murder  in  them  ;  and  l<;t  the  bench  tell  them 
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wimi  tfaey  will,  it »  of  that  dangerous  conse- 
menee,  that  it  orertlirows  the  g^Temment. 
Sly  lordy  kere  » the  impeaofament  of  the  Hotita 
«f  Conuoani,  and  here  is  a  oopy  of  the  votes 
«f  the  CkHnmoiit  thereupon ;  and  though  they 
be  not  fatway  yet  they  are  sncb  dedaraitons  of 
Ihe  parlianient,  as  that  afterwards  no  other 
court ou(^t to ipeddie  with  that  matter;  and 
the  infenor  courts  do  not  use  to  ined<Ue  with 
pariiament-matters ;  And  so,  gentlemen,  you 
will  lay  at  your  own  doors  wiiat  would  lie  at 
tfaain,  if  you  med^Ue  not.  For  though  the 
ooort  have  over-ruled  my  plea,  yet  the  matter 
is  plain  belbre  you  now  who  are  my  judges, 
and  my  Ukol  will  lie  at  your  doors,  and  you 
must  answer  it  if  you  do  me  not  justice.  And 
them  is  no  insuffietency  of  %  i^eaas  tomattter  of 
law  will  excuse  yon  in  point  of  fact ;  and  you 
■re  obliged,  as  you  wiU  answer  the  contrary 
laQodandyourconseieaces,  to  do  roe  riglit. 
And  I  hope  your  lordship  and  the  jury  will 
take  particular  notice  of  this.  I  have  been  a 
dose  prisoner,  and  had  no  manner  of  lielp,  no- 
thing at  all  allowed  me  to  refresh  my  memory ; 
whimtt' I  had  had  means  to  do  as  I  ought,  I  could 
aay  a  great  deal  more.  But  this  I  insist  upon, 
tf  the  gentlemen  of  the  j  nry  do  bring  mein  guilty 
and  convict  me,  they  do  shed  my  blood,  and 
overthrow  the  law  and  course  oi  parUameuts. 
WlMreas,  if  they  brings  me  in  not  ffoilty,  my 
impeachment  stands  gyd  still,  and  I  am  liable 
to  answer  that  impeacument  before  the  parlia- 
nent :  And  I  hope  you  will  consider  the  per- 
sons I  have  bad  to  deal  with ;  and  that  *it  can- 
not be  made  so  plain,  as  in  matters  wherein  we 
deal  with  common  persons.  I  sabmitto  what 
you  shall  think  fit. 

X.  C  J. .  You  have  done,  Mr.  Fitzharris  ? 
.  FiiMh,  My  lord,  I  have  done  ;  only  j  wov.M 
flocamine-one  gentleman  if  he  were  here,  "but 
he  does  not  a[^ear.  But  here's  a  copy  of  the 
Impeachment  and  votes  of  the  House  of  Com- 
noas,  I  desire  1  may  deliver  them  to  the  jury . 

X.  C.  J.  No,  no  ;  that  can't  be. 

Fituk.  Sir  William  Waller  does  dechure 
upon  oath,  that  for  this  very  thing  I  was  im- 
ttoadied  by  the  House  of  (Jommons,  and  that  I 
ianre  them  to  take  notice  of. 

8eQ,  Jefferies.  Therefore  you  are  not  guil^p". 
Is  that  Uie  consequence  ? 
.'  SuL  Gen.  May  it  please  your  Lordships, 
and  yott  Gentlemen  of  the  Jury,  you  have 
beard  our  evidence,^aDd  what  the  prisoner  hath 
•aid.  The  crime,  for  which  he  is  accused,  that 
fe  hiffh-treason,  and  it  is  treason  in  conspiring 
^  &ath  of  the  king,  in  endeavouring  to  raise 
m.  vsbellion  here ;  and  diat  in  order  to  destroy 
the  king  and  the  liberty  of  all  the  people,  to 
bring  ihem  under  the  slavery  of  the  king  of 
l^ranoe.  This  is  the  treason  that  he  was  in- 
dictod  Ar ;  and  the  proof  of  this  treason  is  very 
luU-s  It  is  proved  to  yoo  by  three  positive  wit- 
nesses, and  all  men  of  credit,  of  whom  you 
eannot  have  the  least  suspicion.  They  prove 
to  you,  that  Mr.  Fitsharris  is  the  man  ^ilty 
-•f  ttiis  treason  ;  he  was  the  contriver  of  it,  lie 
was  the  mover  of  it  first  to  Mr.  Evenurdy  and 


he  gave  him  those  instructious  to  pime  those 
purposes  of  raising  a  rebellion  here,  in  order  to 
destroy  the  king,  by  contriving  a  sediooos 
pamphlet  to  set  tlie  people  together  by  tbe 
ears ;  and  he  came  to  bun  in  order  to  per- 
fect tliis  libel.  This  is  proved  by  Everard,  who 
upon  the  first  motion  of  it  to  him,  did  acquaint 
Mr.  Smith  imm^iately,  and  sir  Wm.  Waller, 
that  such  a  design  was  on  foot,  and  desired 
them  to  come  and  be  witoesses  of  it.  They 
both  came,  and  heard  the  communication  be«» 
tween  the  prisoner  and  Mr.  Everard,  to  con-' 
trive  such  a  libel  as  hath  been  opened  to  yon^ 
and  they  swear  it  positively,  ^fow  what  de- 
fence does  the  prisoner  make  to  it  ?  IVuly  I 
cannot  say,  whether  it  hath  more  of  folly  or 
impudence  in  it ;  for  it  is  a  defence  of  a  strange 
nature;  fbr  it  is  inconsistent  with  itself,  and 
shews  what  a  make  he  is  of:  and  the  latter 

ft 

pait  Ib  a  pursuing  the  same  treason  he  standii 
mdicted  for,  which  is  the  rendering  the  king 
odious  to  his  people,  by  those  insinuations,  that 
he  did  this  by  the  kmg's  order.  The  first  part 
of  his  defence  is,  I  am  not  guilty,  fbr  Mr.  Eve- 
rard is  the  man  that  did  contrive  it,  and  he  is 
the  author,  and  it  moves  from  him.  Now  pray 
consider  tlie  parts  of  your  evidence,  and  see  tt 
there  be  any  possibility  for  you  to  be  induced 
to  believe  any  thing  uke  it.  It  is  proved  by 
Mr.  Everard  positively,  that  he  came  to  him 
first;  and  when  you  consider  this  objectioi^ 
that  is  made  by  Mr.  FitBharris,  and  con«ider 
on  the  other  side  who  were  the  witnesses,  and 
who  is  the  man  tliat  makes  tbe  objection,  yot^ 
will  then  see  no  cause  in  the  world  fbr  you  to 
give  any  credit  to  it.  The  prisoner  says  he 
was  trepanned  into  it :  for  tliat,  pray  consider 
he  is  an  Irish  Pf^ist,  one  that  hath  }U1  along^ 
made  it  his  business  to  defame  the  proceedinfj^ 
about  the  Popish  Plot,  to  ridiculf  it,  to  deny 
that  there  was  ever  any  such  a  thing,  and  to 
lau^  at  the  justice  Uiat  was  executed  upoii 
the  Popish  ofienders  who  died  tor  the  Plot. 
The  witnesses  that  prove  it  against  him  have 
been  zealous  prosecutors  of  the  Plot,  men  that 
have  discovered  many  of  those  who  were  guilty 
of  it,  and  brought  toeni  to  justice ;  med  that 
have  been  material  evidences  upon  the  dis* 
covery.  Mr.  Smitli  is  a  man  that  spoke  ma- 
terially in  the  trial  of  my  lord  Stafford,  and  fbr 
which  service,  I  believe,  the  Papists,  and  Mr. 
Fitzharris  himself,  owe  him  little  thanks.  Am 
for  sir  William  Waller,  all  men  know  how  busy 
and  active  he  hath  been  to  bring  in  men  ti^at 
were  guilty  of  the  Plot,  and  he  hath  snfferod 
fyr  it.  Now  if  yon  can  believe  that  Mr.  Smith 
and  sir  William  WaUer  should  be  fwliy  of  a 
tr^Min  that  was  to  be  put  updo  Fitzharris,  a 
maD«,of  that  persuasion  you  hear  of,  fand  yoa 
must  believe  that,  or  you  cannot  bcueve  tlie 
defence  the  prisoner  makes)  I  leave  it  to  yoa. 
Mr.  Everard  could  do  nothing  alone;  'V'tiy 
then  sir  WilKam  Waller  most  ^  guilty  of  th& 
contrivance,  and  of  setting  Fitzharris  on  work 
and  Everard  too.  But  mis  is  so  unJikdy  a 
story,  that  if  there  were  any  to  assert  any  sucb 
a  thing,  yoa  oould  hotposiibly  give  any  credit 
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tD  iL    But  when  ron  ooosider  wbnk  hith  been 
proredy  and  wfa^  nalh  been  shewed  yoo  under 
the  haiid  <tfFhdiarfis  himself,  then  there  is  no 
raem  I  am  sare  to  doubt.    They  do  positively 
swear,  both  SmiA  ai»d  sir  WiUiam  Walkir, 
they  heard  him  own  that  he  had  giren  instruc- 
tioBs  to  Everard.    They  [irove  to  you  that  he 
mended  this  hbel  in  seFeral  places,  they  not 
ocMniag  up  to  the  instructioDS  he  had  liefore 
giTCQ.    liftey  prove  part  of  the  libel  written 
with  his  own  hand,  and  that  is  treason  enough : 
for  that  is  certainly  treason,  that  it  is  the  un- 
doidited  n^t  of  people  to  dethrone  the  king. 
I  nerer  heard  of  that  doctrine  any  where  but 
among  the  Papists,  and  it  is  a  Papist  that 
preaches  that  doctrine  to  you  now.    As  this  is 
an  evidence  in  a  matter  beyond  way  contradic- 
tion in  the  world,  his  own  band- writing  of  part, 
and  his  owning  the  gzring  the  instructions ;  so 
ihcre  is  no  room  in  &e  world  for  you  to  believe 
thatever  he  was  drawn  into  this  hy  Ererard ; 
or  that  he  was  the  man  that  was  the  cnriginal 
contctTer  of  it,  and  trepanned  him  into  it.    But 
it  sppears  plauily  upon  the  proof^  that  it  moved 
origBMil^  mm  Fitzharris ;  that  it  was  the  ma^ 
lice  of  his  heart  that  promoted  it ;  and  that  the 
eontxivanoe  was  how  to  raise  a  rebellioB  here. 
For  when  he  had  read  part  of  die  libel,  and 
£v€nird  told  him  that  it  was  treason,  why,  said 
he,  I  meant  it  so  ^  and  the  more  trefison,  the 
better ;  the  more  odious  yon  make  the  kin^  to 
be,  tbe  more  lilody  it  is  to  raise  the  people  mto 
n  leheUion ;  and  tne  sooner  you  raise  tne  peo- 
ple into  a  rebellion,  the  more  Kke  you  are  to* 
^looonplldi  l3ie  design  of  bringing  the  people 
into  slavery  to  the  French  king,  and  so  at  once 
to  ^kmti'oy  aB  liber^  and  property,  and  all  that 
is-sacred.    Nobody  can  helieve  but  Sir.  Fitz- 
hains  is  guiltT  of  this  hbel  and  contrivance  to 
dethrone  ike  king,  and  raise  a  rebdhon  here, 
as  the  witnesses  h«re  sworn.    Now  as  you 
cannot  possibly  doubt  but  this  moves  from  Mr. 
Fitadmrris,  so  then  consider  the  inconsistency 
of  the  second  part  of  his  defence,  and  the  im- 
pudency  of  it  too.    For  as  before  he  pretended 
he  was  drawn  into  it  fay  Mr.  Everara,  so  now 
he  woold  make  you  behove  he  did  not  do  it  out 
of  n  traiteTOUs  design,  for  that  he  was  employed 
shout  these  afiairs ;  and  this  comes  under  the 
title  of  secret  service:  and  he  wculd  lain  have 
it  that  yoo  should  believe  the  king  should  hire 
him  to  raise  a  rebellion  against  himself,  to  de* 
6me  himself^  and  to  incaise  the  minds  of  the 
peofde  aeainst  him.    And  this  must  be  the  ser- 
aioe  thttthe  is  put  upon ;  he  had  no.traiterous 
ialBBt  m  himMlf,  Ink  he  was  to  trepan  afl  the 
IfMrdi  that  stood  zealously  up  for  the  Frotestant 
idi^on  and  pioperty,  and  that  by  direction 
from  whom?  Fi«m me  kio^,  whom  Fitzharris 
wvM  iKwe  all  people  to  beheveto  be  a  Papist; 
and.he  would  have  peapje  believe  that  he  is  an 
laMoeDt  oian»  that  he  was  only  employed  upon 
inch  a  iperinl  piece  of  service ;  tnat  the  long 
ahoidd  beat  gnat  pamito  emfdoy  Mr.  Fitz- 
harria  to  des&oy  himself  and  the  whole  nation, 
nd  to  stain  his  wholeiamily :  and  i^nmi  what 
.vonM  1m  4uMF«  yoa  to  Ui^e-it?  As 


first,  you  obaerved  how  inconsistent  it  is  with 
the  former  part  of  his  defence,  that  he  waa 
^epanned  into  it ;  now  he  did  not  do  it  fron^ 
Mr.  Everard,   nor  with  a  treasonable  inten« 
tion.     But  certainly  this  is  a  treason  thai 
nothing  can  be   said  to  palliate  or  excuse^ 
and  I  am  sure  he  hath  said  nothing  wifl  do  it. 
Yet  all  the  defence  he  hath  made  has  tended 
that  way.     For  thougli  he  hath  not  arrived  to 
the  conndence  to  say  such  a  thing  is,  yet  he 
hath  insinuated,  bv  the  method  of  liis  proceed* 
ings,  that  he  would  fain  have  such  a  tning  be- 
lieved ;  and  that  the  man  had  no  traiterous  de« 
sign  in  it.    Now  what  evidence  hath  he  pro^ 
aoced  for  it  ?  He  hath  produced  to  you  evi- 
dence that  he  hath  had  money  from  tne  kingv 
and  hath  been  sometimes  at  the  dotehess  of 
Portsmouth's.    That  he  had  money  from  the 
king  is  true,   but  it  little  became  him  to  men" 
tion  it ;  for  it  was  charity  to  relieve  a  man  id 
necessity,  tliat  was  ready  to  starve,  and  was 
forced  to  go  ail  the  ways  he  could  to  work  to 
raise  compassion  ;  be  urged  the  sufienngs  of 
his  wife's  fether  ;  you  heard  the  petition  read 
es  a  ground  for  supply  ;  and  he  ham  so  far  pre* 
vailed  upon  the  king's  charity  (which  he  nath 
abused)  as  to  have  a  sum  of  money  given  himt 
and  he  hath  had  the  benefit  of  it :  ]mithe  hath 
made  a  very  iU  return  for  it ;  for  the  thanks  he 
hath  given  to  the  kmg  for  this  his  charity,  jui 
to  fly  in  the  face  of  him,  his  family,  and   tlie 
government.    He  bath  endeavoured  to  raise  a 
rebellion  ;  and  wbenlie  la  brought  to  liis  trials 
he  continues  to  defame  the  king,  which  Lb  an 
aggravation  of  bis  treason,  if  possible.    And 
now  having  no  proof  in  the  world  for  these  ma  * 
lidons  insinuations  ;  and  all  the  witnesses  thai 
he  hath   called  to  make  out  what  he   would 
fain  have  believed,  and  dares  not  mention,  ^not 
proving  any  such  thinc^)  you  will  have  little 
reason,  gentlemen,  to  helieve  any  thing  that 
comes  from  him,  eapeddWy  if  yon  consider  the 
nature  of  the  llbd  itself,  it  is  impossihle  this 
man  should  ever  be  set  on  work  to  contrive 
such  a  tfainff  as  this,  to  defame  the  king  and 
an  his  fanufy,  to  raise  a  rdbellion,  to  overUirow 
all  reli^n,  liberty  and  the  king  himself ;  it  is 
impossible  to  be  bdieved.    But.  I  fear  I  pteas 
too  much  upon  you,  as  if  I  did  suspect  there 
conid  be  men  in  this  kinc^om  so  bad  as  to  be* 
lieve  such  a  malicious  insmuation.    6entlemeii» 
I  leave  it  to  you  ;  you  hear  what  our  evidence 
is,  three  witoesses  that  positively  swear  dui 
treason  against  the   prisoner.    Now   as  yo« 
have  this  positive  evidence  on  the  one  side,  so 
you  have  no  colour  of  evidence  on  the  contniry,; 
and  it  is  impossiUe  for  you  to  find  him'  Not 
Guil^.     Itistodeny  the  light  of  the  day; 
and  it  is  a  thing  of  thatoonsequence,  that  aH  age$ 
when  they  hear  of  it,  will  say,  that  there  is  no 
justice  to  be  had,  if  an  English  jury  do  mit 
find  a  verdict  aoooiding  to  thw  evidence :  .lot 
what  securitv  hath  a  man  for  hislife  and  estate^ 
if  twelve  suDStantial  men  of  a  jury  shall  dare 
to  go  against  pbin  and  full  evidence  f    It  is 
aUtheaeourity  an  Englishman  has  for  aUhe 
eijoy%thathe4i|to.paa»  tbrou|^.thehandaQf 
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tvrslve  hoiiMt  men  of  his  own  ooiintiy.  And 
if  it  be  possible  lor  %  Jiirv  to  go  against  evi- 
dence  to  plain  as  this  is,  I  say,  no  man  is  safe 
ill  liis  life  or  estate. 

6er}.  Jeffieriet.  Gentlemen,  I  desire  to  take 
BOtioeofwhat  Mr.  Fitzharris'was  pleased  to 
conchide  withal.  He  says,  his  blood  is  to  be  re- 
ouired  at  your  hands,  and  therefore  he  would 
liiiQ  by  that  means  insinuate  you  out  of  your 
ronscienoes.  But  I  think,  if  you  consider  the 
eircumstances  that  have  been  men,  and  all  the 
^Tidence,  it  willbe  imjM>8sime  for  men  that 
tkare  any  respect  to  their  credit  and  their  con- 
icieDces,to  acquit  this  gentleman.  In  the  first 
{^ace,  it  is  known,  and  it  hath  been  given  in 
proof  to  induce  the  probability  of  the  matter 
evidenced  against  the  prisoner  at  the  bar,  that 
he  is  a  known  Roman  catholic;  they /are  all 
|MnoteStant8,  and  good  protestants,  and  you  are 
all  protestants  too.  And  then  ihe  case  goes 
thus  far  further :  You  that  are  protestants  must 
.take  it  upon  your  oaths,  that  these  gentlemen 
have  sworn  raise,  and  convifct  them  of  wilful 
iperfury ;  and  if  you  do  convict  them,  it  must 
be  upon  the  bare  allegation  of  a  papist:  And  I 
liope  never  to  live  to  see  the  day  that  men  that 
are  of  j^ood  credit,  and  protestants,  shall  by  an 
allegation  (though  never  so  confidentlv  af- 
firmed at  the  bar)  be  presumed  to  be  guilty  of 
peijury.  So  that  I  say,  my  lord,  besides  the 
naseness  and  venom  of  this  impudent  libel, 
which  certainly  no  honest  man  in  me  world  will 
give  the  least  countenanoe  to,  here  is  evidence 
enough  from  himself.  And  you  cannot  believe 
h  proceeds  firom  any  direction  from  the  crown, 
(as  this  man  would  insinuate)  and  therefore  he 
hath  given  us  the  greatest  evidence  by  his  Kbd- 
liidg  at  the  bar.  And  he  hath  not  only  libelled 
the  crown,  but  he  hath  called  up  some  witnesses 
^u  ptirpose  to  libd  the  rest  of  hb  ovm. 
And  then  I  hope  you  will  take  notice  how  he 
tifid  insinuale  with  Mr.  Everard  at  the  begin- 
ning :  When  you  were  in  the  French  king's 
service,  said  he,  and  have  been  neglected  ever 
■ince  3rou  left  it ;  if  you  will  come  and  join 
with  me,  without  peradventare  you  may  get 
encouragement  fitter  than  that  poor  and  mean 
<way  that  you  are  reduced  to  by  embracing  the 
protestant  interest.  He  gives  him  a  mmbod 
likewise  to  walk  by:  He  thought  him  the 
^^enon  that  had  wnt  some  pamphlet  before, 
and  therefore  was  fit  for  his  purpose,  and 
ought  to  be  encouraged.  And  he  does  tdl  you 
llie  words  not  only  against  die  present  govem- 
fAent,  but  that  which  everv  good  protestant 
miMt  needs  abhor  and  tremble  at ;  he  Inds  him 
take  care  to  libel  the  whole  fiunily.  He  telb 
hiQi  withal,  yo«  must  be  sure  to  say,  that  the 
late  king,  ot  blessed  memory,  wascopcemed 
e?en  in  the  Insh  rebellion;  and  that  this  king 
liath  piomgted  those  persons  that  his  father 
iiad oountonanced for thatactioii. ;  and  he  teils 
him  the  names  of  those  neraons  that  were  so 

f»moted.  After  this  is  done,  what  does  Mr. 
verard  do?  he  goes  and  maJoesa  discovery; 
lie  tells  the  circumstances  and  the  peiaons,  to 
whtttt  and  when;  And  4^e.  penoiie  he  mwle 
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that  discovery  to,  do  in  every  chcmnstance 
agree  with  time,  place  and  aU.  The  first  nigfat 
this  appointment  was,  I  hope  you  will  remem- 
ber, that  when  Mr.  Everard  luid  so  placed  thai 
gentleman,  against  whom  there  is  not  the  least 
word  said  or  imagined  to  find  fault  with  him, 
he  takes  notice  of  the  instructions ;  owns  that 
he  had  given  him  instructions ;  and  takes  par- 
ticuhu-  notice  of  one  passage,  •  that  when  nr. 
Everard  said,  But  there  may  be  danger  in 
them,  is  not  this  treason  ?  The  prisoner  made 
answer,  the  more  treason  the  better.  Ay,  but 
then  this  is  dangerous,  how  shall  I  ventore 
upon  such  mat^  P  Why  have  you  not  my 
hand  in  it  ?  I  am  as  guiUy  as  you,  and  in  aa 
much  danger.  What  then  was  the  reward  ? 
there  was  to  be  at  present  40  guineas,  and  an 
annual  pension.  But  to  whom  was  Mr.  Fitz- 
harris  to  discover  this  P  not  to  the  king,  but  to 
the  French  ambassador,  and  the  confessor  wan 
to  be  the  man  that  was  to  give  the  reward. 
Flanders  was  first  to  be  subdued,  and  the  parta 
beyond  the  seas,  and  then  England  would  be  but 
a  morsel  for  them,  tbey  could  take  that  in  ^e 
way.  All  this  was  done,  which  is  plainly  sworn 
by  a  witness  that  had  a  place  made  on  pur- 
pose for  him  to  overhear  all  that  passed. 
And,  my  lord,  for  the  neact  witness  there  is  sir 
William  Waller ;  there  is  this,  besides  what  is 
sworn,  agreeing  in  circumstance  :  he  teUs  yoa 
both,  to  their  very  money,  that  it  was  foi^ 
somewhat,  but  he  cannot  say  guineas ;  and  he 
tells  you  something  of  the  pension,  a  great 
many  thousand  crowns :  and  ne  teUs  you  par- 
ticularly of  that  circumstance  of  the  French 
confessor,  and  the  French  ambassador.  Be- 
sides all  this,  docs  not  sir  William  Waller  tell 
you  this  very  thing.  That  he  espied  him  with 
a  pen  and  ink,  thai  lie  ^ve  a  note  of  the  libel 
itsielf,  and  he  heard  hum  give  the  dii«ction»  ? 
and  when  he  came  into  the  room,  he  saw  tin 
ink  fresh  upon  the  paper ;  and  when  he  heard 
him  give  directions  for  the  alteration  of  partica- 
lar  words,  he  said,  You  have  not  worded  it  ac- 
cording to  my  mind  in  such  and  such  particu- 
lar places.  But,  mv  lord,  there  is  this  veuMii 
in  it  further  to  be  ti£en  notice  of,  that  he  ^ve 
his  instructions  to  draw  it  so,  as  that  it  might 
best  take  eflect,  according  to  his  intention :  For 
whtii  Mr.  Everard  thought  it  might  do  weU  to 
make  it  with  thou  and  thee,  as  though  it  shouhl 
be  the  design  of  the  Quakers,  be  said,  No,  by 
no  nteans ;  but  put  it  in  changing  the  phcaaew 
as  if  it  was  the  design  of  all  the  .Protestant  Dia- 
senters,  bnd  so  by  that  means  wouki  diaw  the 
odium  upon  them,  and  bring  them  in  «langer  as 
well  aa  others.  And  this  is  confirmed  too  hy 
sir  William  Waller :  so  that  in  every  cireum- 
stanoe  he  hath  shewed  the  feoom  of  nis  design. 
But  in  the  last  plaoe,  which  surely  the  ^fenue- 
men  of  the  jmy  will  not  for|^  what  #ir  Wil- 
liam Waller  said,  that  Fitzharris  did  say,  I  have 
taken  care  already  todispene  abundance  of  li- 
bels amoi^  our  party.  And  when  Everard 
told  him  or  a  libel  that  was  some  while  before, 
he  said  he  had- seen  that  a  ftoaA  while  ago,  and 
tliefie.j|ii^i)eaaiiiai»hJili&  it  to  Ihe  iwirpo» 
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Jbdftrtfiewfwtrtlwt  hath  been  gireo  to  it^ 
ai^  hrdf  I  diinkit  does  not  bear  any  sort  of  re- 
htton  to  the  charge  th^t  is  upon  him ;  fior  what- 
loever  diseounre,  or  whatsoever  he  hath  urged, 
m  not  much  to  hh;  purpose.    He  hath  brought 
hoe  a  nobleman :  but  after  aH>  I  would  put  him 
in  mind  of  one  diin^  that  nobleman  said,  he  did 
bdieve  he  came  to  him  in  the  name  of  one  that 
sent  him  not :  and  so  will  erery  body  say  that 
hath  heard  the  evidence ;   for  all  his  Hitneases 
4o  nositively  deny  that  they  ew&r  knew  of  any 
waOM  matters  as  ne  spesdu  of.     And  now,  my 
fordy  I  oottld  be  Tery  glad  if  thisj^ntleman  (in- 
stead of  saying  as  he  hath  said)  would  have 
eome  as  soon  as  he  had  this  libel  from  Everard, 
sod  discovered  it  immediately  to  apme  body 
Umsdf  before  he  had  carried  it  on,  as  Everard 
did  before  the^  things  was  perfected.     And  so, 
cntlemeB,  we*  do  think  upon  this  evidence,  we 
nave  left  you  vrithout  ail  manner  of  excuse :  it 
being  impossible,  upon  such  a  proof  as  this  is, 
and  c<msideriiig  the  nature  and  venom  of  the 
Aei  itself,  the  base,  v^omous,  malicious  insti- 
Mioos  he  made  use  of  to  effect  it,  and  the  ends 
ftr  which  it  was  done,  to  briiq^  in  the  French 
to  set  us  together  by  the  ears,  to  render  the 
kUg  odious  to  his  p^ple  \  and  the  person  it  is 
actal  bjT,  a  known  Irish  Fapist ;  I  cannot  doubt 
of  the  issue.     And  I  do  hope  when  I  see  so 
mAny  honest  gentlemen  and  Protestants  at  the 
har,  they  will  be  loth  to  forfeit  their  own  souls 
to  eternal  damnation,  to  save  a  i^an  that  is  guilty 
of  such  a  treason  as  this. 
X.  C.  /.    Have  you  done,  gentlemen  ? 
flu'  G.  Jefferie$,     Yes. 
2L  C  J.*    Then  look  ^ou,  gentlemen  of  the 
jvry,  here  is  Mr.  Fitzharris  indicted  for  treason 
against  the  king,  and  it  is  for  endeavouring  to 
tue  away  his  life,  to  make  him  odious  to  his 
subjects^  to  incite  them  to  a  rebellion,  and  to 
fane  arms  here  in  this  kingdom  against  our 
tdng,  our  sovereign.     And  by  the  mdictnient 
it  is  said,  that  he  hath  declared  these  endea- 
TDurs  and  these  intentions,  by  causing  a  scan- 
didoos  and  evil  pamphlet  or  hbel  to  be  written, 
with  an  intent  to  be  dispersed  through  the  king- 
dom.     The  words  of  the  libel  you  have  h^vd 
particulaiiy  read ;  some  of  them  are  taken  out 
and  mentioned  in  tliis  indictment.      Mr.  Fitz- 
harris hath  been  arraigned,  and  hath  pleaded 
Not  Guilty ;  and  you  are  to  try  the  sing^  mat- 
ter before  yon,  whether  Mr.  Fitzharris  he  guilty 
of  this  treason.    That  this  is  treason,  and  con- 
tains a  treasonable  matter,  gentlemen,  is  so 
fiain,  as  no  body  living  can  doubt  it :  but  it  is  a 
Ikeasou  of  as  high  a  nature  as  peradventure  ever 
was  in  the  kingdom  of  Enfflaad,  and  tends  as 
mmth  to  that  which  vrould  be  the  destruction 
bodf  of  the  l^ig  and  kitigdom.  The  king's  lifb, 
afl  our  lives,  alTwe  have  that  is  dear  to  us,  or  of 
say  advantage  or  avail  in  the  world,  are  con- 
ceived in  this :   for  what  does  it  tend  to  ?   It 
tends  to  a  popular  insurrection,  to  raise  the  peo- 
ple np  in  arms,  that  like  a  deluge  would  over- 

*  Sfar  RicbArd  Bulstrode  gives  in  his  M^ 

p.  dl6|  ma  abridgment  of  this  Charge. 
you  yiiu 


hm  and  swear  away  tA\,    It  is  to  noda  the  go* 

vemmetit  ana  all  order  in  the  kingdom,  ana  to 
destrov  the  life  and  beinir  of  all  that  is  eood 
amon^  us.     A  more^rulent  and  villaEoua 
book  certainly  was  never  written;   nor  any 
thing  that  tended  more  to  sedition,  or  to  incite 
the  people  to  a  rebeOion :  suchabookaaperad- 
rentnre  no  well  governed  kingdom  ever  heard 
of  the  like.    It  tends  to  defame  the  king  and'all 
his  ancestors,  and  to  blast  all  that  sbSl  conie 
ailcr  him,  to  raise  us  into  a  tumult.    And  what 
is  all  this  to  do  ?  To  settle  the  Roman  Catholic 
rdigion  amongst  us.    And  this  is  such  a  piece 
of  the  art  of  the  jusnits,  which  peradventura 
hath,  outffone  aH  they  have  dope  before.'  It 
seems  to  be  their  hand  directly,  and  we  are  all 
concerned  as  £ng[lishmen  to  take  care  of  such 
vilkinies.    This  is  tiie  nature  of  the  treason 
that  is  comprised  in  this  book.    Whether  Mr, 
Fitzharris  was  the  auUior,  or  director,  or  con* 
triver  of  this  book,  is  the  question  before  you : 
(For  plainly,  without  any  suppose,  the  book 
contains  in  it  as  high  treason  as  ever  was.) 
And  as  to  that,  gent£men,  you  must  consider 
that  this  appears  evidently  to  be  a,,  design  of  the 
Roman  Catnolic  party ;  it  is  a  Jesuitical  design: 
For  this  is  that  they  aim  at,  to  confound  all 
things,  that  they  may  fish  in  troubled  wateis* 
And  you  see  they  have  found  out  an  apt  instni- 
ment,  an  Irish  papist,  one  that  hath  been  aft 
along  continually  concerned  with  them,  and 
intermeddled  in  several  of  these  plots  and  pa* 
pers.    Gentlemen,  the  evidence  that  is  given 
here  against  him  is  by  three  persons,  and  there 
is  great  evidence  from  the  matter  that  is  prp^ 
duced,  besides  those  persons.    There  is  Mr« 
Everard  doea  declare  to  you  the  whole  of  thisy 
and  Mr.  Fitzharris's  appfication  to  him  to  wri(e 
this  book.    He  tells  you  the  intention  of  it,  kad 
be  gives  yon  the  very  grounds  upon  which  this 
was  to  be  written ;  that  is,  to  raise  a  sedition, 
that  was  the  first  instruction ;  to  raise  seditioa 
in  the  kingdom,  and  this  was.  to  busy  us  at 
home,  that  the  Frencli  king  might  get  Flan- 
ders and  the  Low  Countries,  while  we  are 
confounded  at  home :  And  then  the  catholics 
liave  their  game  to  play,  and  caiTy  all  beibre 
thenr.    LoSt  you,  gentlemen,  Mr.  Eferard  ia 
so  cautious,  that  he  walks  not  alone  in.  the  case, 
but  with  a  great  deal  of  prud^*nce  declares  it.  |o 
others,  that  they  may  be  witnesses  in  the  case 
for  him.    Mr.  Smith  does  agree  in  all  things 
for  the  first  night  that  Mr.  Everard  hath  de- 
clared, how  that  he  heard  the  directionjs  owned 
as  ffiven  by  Mr.  Fitzharris,  for  the  writing  this 
bo^,  and  he  heard  the  design  of  it,  he  heard 
there  was  a  reward,  promised  to  him  .for  die 
doing  of  it,  and  he  tells  you  some  of  the  in- 
structions.   The  next  night  sir  William  Waller 
was  present ;  and  he  teus  you  all  the  instruc<« 
tions  of  that  night,  and  that  Fitzharris  OM-ned 
them,  that  he  gave  those  instructioim  in  the 
private  consult.    But  that  that  is  not  to  be  an* 
swered,  gentlemen,  is  his  own  instructions  ia 
vmtuig;  whatcanbesaidtothat?  If  you  were 
doubtlnl  of  the  credit  of  these  gentlemen,  yet 
Mn  Fitzharris'£»  own  instructions  in.  writuit^ 
2C 
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under  hii  hand,  are  an  eridence  beyond  all 
(^th>nl  ill  tdc  world  that  he  gave  ^Ofle  dlrec- 
.fions ;  and  tfiese  are  .treason,  thai  is  plain. 
And  therefore  it  does  seem  to  be  as  strong  an 
evidence  again^Mr.  Fitzharria  of  this  treason, 
na  peradventure  ever  was  given  against  a^trai^ 
tor.  There  is  not  any  one  witness  that  stands 
•ingle,biit  there  are  two  to  each  night ;  and  his 
own  instructions  written  by  himself  do  not  stand 
upon  the  evidence  of  a  single  witness,  for  he 
owned  it  in  the  presence  of  three  witnesses :  So 
then  a  stronger  evidence  cannot  be  given  that 
.  he  was  the  author  and  director  of  this  book. 

Then,  gentlemen,  you  must  consider  what 

he  says  for  himself  in  excuse  of  this  liorrid 

treason  that  these  witnesses  seem  to  die  so  fully 

apon  him.    The  first  witness  he  brin^  is  Dr. 

Gates ;  and  he  does  tell  you,  that  havmg  some 

.  discourse  with  Everard,  Everard  should  say, 

this  was  a  design  of  the  court,  and  was  to  be 

put  into  some  lords,  and  I  think  into  some 

parliament- men's  pockets ;  and  th^they  were 

to  Jbe  apprehended.     I  think  this  is  Dr.  Oates's 

testimony.    Mr.  Everard  is  here  upon  his  oath , 

and  he  testifies  no  such  thing  in  the  world :  It 

is  easy  for  one  to  come  and  say,  I  heard  a  man 

say  so :  perhaps  he  said  it  by  way  of  conjec- 

*  ture ;  but  this  is  no  answer  to  direct  proof. 

Mr.  Sheriff  Cornish  is  the  next  witness,  and 

he  says,  he  had  some  discourse  with  the  king, 

.  and  the  king  should  say,  he  thought  Mr.  Fitz- 

hanis  had  been  an  honest  man,  and  had  given 

him  some  money. 

Mr.  Sh .  Cornish.  No,  my  lord,  the  king  said, 
be  took  him  to  be  an  ill  man. 

L.  C.  J.  Then  it  seems  I  was  mistaken ;  bis 

mi^esty  did  not  tell  him  he  took  Fil2barris  to 

be  an  Honest  roan,  but  an  ill  man.     But  that  he 

had  formerly  some  money  of  the  king,  upon 

pretence  of  doing  him  some  service ;  now  that 

orings  it  out  what  the  king's  meaning  was : 

For  it  seems  there  had  been   begged  some 

money  for  him,   and  the  king,  at  my  lady 

Portsmouth's  desire,  by  way  of  charity,  gave 

him  Sonne  little  n»tter  of  money ;  he  boasting 

and  telling  the  king  he  could  do  him  some  ser- 

vvce.    You  see  what  manner  of  service  it  is  he 

wonid  have  done  him  and  the  kingdom.    Then 

as  to  the. rest  of  his  evidence,  there  is  Mrs. 

Wall,  and  my  lady  duchess  of  Portsmouth ; 

and  he  hath  examined  them  concerning  the 

money  he  hath  rec.eivcd,  and  they  both  declare 

upon  what  ground  the  money  was  given :  It 

was  given,  they  tell  yon,  for  a  gratuity  from 

the  king  to  him :  and  upon  his  boasting,  says 

Mrs.  Wall,  that  he  could  do  the  king  service, 

and  bring  over  persons  to  his  inter^t.     I  think 

there  is  no  other  witness  very  materia^ :  For  as 

foi;  Mr.  Bulstrode's  evidence,  it  signifies  no- 

thing  at  alF;  it  is  not  material  for  him  or  against 

him,  in  the  case :  A  discourse  about  delivering 

a' petition  to  the  king  from  his  wife.    Now, 

Gentlemen,  you  must  consider  what  ill  use  this 

gentleman  designs   to  make   of  the  king's 

.  charity  and    favour  to  him ;    he  gave    him 

•  some  money  to  relieve  his  wants,  and  now 

would  he  interpret  tbir^  and  iiMJniuite  this  to 


be  given  for  ill  purposes,  for  to  make  Ufa  tre- 
pKa  his  sulijects :  Which  is  anodier  ^ece  of 
virulency  that  these  papists  always  exercise 
ai^inst  the  king ;  they  always  make  an  ill  use 
ot  his  b^t  actions,  and  an  ill  interpretation  of 
them.    For,  gentlemen,  can  it  be  believed,  that 
the  king  would  ever  design  such  a  thing'  as  this 
is,  to  blacken  his  family  foi*  ever,  to  stir  up  aE 
his  subjects  against  him,  to  endian^er  his  crown 
and  kinofdom,  and  all  that  he  has  m  the  world? 
And  all  t^its  to  ^hat  purpose?  No  colourable 
design  can  be  made  of  it.    This  is  such  a  thing, 
to.  excuse  such  a  villainy,  as  never  was  heard 
of,  by  wrestinff  the  king's  charity  and  genero- 
sity to  such  ill  purposes ;  but  that  some  men 
have  the  confidence  to  do  any  thing*.     I  must 
leave  it  to  you.   Here  are  three  witness  his  own 
hand  to  these  instructions,  and  his  making  a 
declaration  that  it  was  not  treasonable  enough, 
nor  virulent  enouj^.      All  these  tbin^  are 
strong  evidences  in  the  case.     And  if  yon 
believe  these  witnesses  and  his   own  hand- 
writing, it  is  a  plain  case,  you  must  find  him 
guilty. 

Fitzharris.  May  I  have  liberty  to  speak  one 
word? 

L.  C.  J,  Gentlemen,  I  had  forgot  one  thing^. 
For  fear  it  make  an  impression  in  you,  because 
I  see  he  hath  inculcated  it  often  and  often,  and 
that  is,  the  impeachment  that  was  by  the  Com- 
mons House  of  tre&«on  against  Mr.  Fitzharrifiin 
the  Lords  House :  I  must  tell  yon,  gentlemen, 
that  is  not  before  you  at  all ;   the  matter  of 
that  was  by  way  of  abatement  pleaded  to  the 
jurisdiction  of  this  court,  and  that  is  now  over. 
You  must  have  no  consideration,  nor  can  haT« 
any  consideration,  of  that  now.    Your  quest  ioa 
is  not  whether  we  have  authority  to  try  this 
cause ;  but  you  are  impannelled  and  sworn  to 
one  point,  and  that  is,  whether  Fitzharris  be 
cuilty  of  this  treason  or  not.  Whetlier  the  court 
nave  authority  to  do  it,  is  another  question  proper 
for  our  determination,  and  we  have  determined 
it ;  but  there  is  nothing  of  that  lies  before  you 
in  this  case.    Therefore  you  must  not  be  mis- 
led with  any  thing  that  he  talks  so  fondly   of 
concerning  the  impeachment,  or  concerning 
his  blood  ^ing  at  your  doors,  that  surely  wiU 
signify  nothing  to  men  of  understandmg  at  all. 
Mr.  Johnson.  My  lord,  it  is  our  happiness 
to  come  before  you  under  these  circumstances. 
We  have  understood  there  is  a  vote  of  the  Com- 
mons of  England  in  parliament,  that  says  this 
man  shall  not  be  tried  in  an  inferior  court ;  now 
we  take  ourselves  to  be  the  judges  of  this  man 
in  part  under  y«ur  lordship's  directions. 

Sen.  Mtitfnari,  You  are  not  judges  of  it, 
are  only  to  try  the  fact. 

Mr.  Johnson.  I  only  ofl^  my  sense,*  and  if 
the  other  gentlemen  tnink  oAerwise,  they  will 
speak  it.  I  think  the  office  of  a  juror  is  'sacb, 
that  it  is  within  his  power  to  acquit  or  condemn 
according  to  the  evidence,  as  it  lies  within  lus 
own  conscience.  Now  if  we  should  acqnit 
this  man  (we  have  no  assurance  we  shall  aoi|iiit 
him,  only^'suppose  it)  then  tjiere  is  ndtbin^ 
against  him  but  wh»t  lies  in  a  paxliameataiy 
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wfty,  and  we  disllftr^dgetiifur  cause.  There 
ibrelsay,  I  do  not  know  now  fiur  by  law  we  are 
oonpeOabfe  to  gire  a  verdict  io^thw  case  upon 

IttOl. 

L.  C.  /.  Look  yon,  gentlemen,  we  would 
ooBsnlt  your  satistaction  as  much  as  we  can 
in  all  thufis ;  and  it  is  reasonable  that  if  you 
hafe  any  <&ubta  you  should  propose  them  to  us, 
pad  to  that  purpose  we  are  to  give  you  satis^ 
ftcdon,  and  will  in  all  things,  i  must  tell  you 
as  to  thf  jurisdiction  of  the  court,  that  it  is  not 
nX  adl  betore  you :  and  as  to  the  vote  of  the 
Bouse  of  Commons,  alledged  l^y  him,  if  any 
such  there  be,  that  cannot  alter  the  laws  of  tlio 
land,  nor.  justify  any  of  us  in  ^departing  from 
our  dflties,  no  more  than  if  a  letter  or  mandate 
should  be  gained  from  the  prince  or  chief  ma- 
gistrate of  this  kingdom,. to  any  of  us  in  dero- 
gation of  justice  (as  it  is  possible  by  surprise  to 
be)  we.aie  to  take  notice  oftheone,  no  more 
tbaa  the  other.  Weateuponouroatlistodojus- 
lioeacooffding  to  the  law  (Kt'the  land:  you  likewise 
are  upoa  your  oaths,  and  sworn  to  do  justice  in 
jonr  sphere  ;  and  your  oath  is,  that  you  shall 
enquire  truly  whether  he  be  guilty  or  not; 
and  if  Jbe  be  guilty  in  your  judgments,  you  can 
no  more  spare  him,  than  you  can  condemn  an 
innocent  person.  It  never  was  pretended  by 
any  num,  nor  will  it  be  asserted  by  any  man 
that  ondeyrstands  himself  or  the  constitution  of 
tfaegovemment  -of  this  kingdom,  that  a  vote  of 
the  House  of  Commons  can  change  the  law  of 
the  land.  It  cai^iot  excuse  us,  if  we  deny  to 
try  a  man  that  is  brought  before  us  ;  nor  wUl  it 
excuse  you,  beiiM^  nn&r  an  oath,  justly  to  tcy 
|din.  if  you  sEouId  (because  the  Commons 
Hbiise  have  voted  that  he  shall  not  be  tried)  de- 
daie  that  man  innocent,  who  in  your  own  judg- 
jneat  you  believe  to  be  not  innocent ;  you  nor  we 
are  not  to  consider  what  will  be  the  consequence 
of  this  if  tlus,  man  be  acquitted  or  condemned ; 
that  is  not  before  us.  You  and  we  too  are  tied 
DTBpisely  to  the  laws  of  the  land,  and  by  that 
taw  ainst  this  man  be  judged.  As  to  our  parts 
we  must  do  it  as  to  the  law,  and  you  as  to  the 
fiiGt.  But  I'll  tell  you  ^rther,  gentlemen,  this 
doobt  was  moved  to  us  by  the  grand  jury,  be- 
fore the  bill  was  found ;  we  had  an  intimation  that 
jiiey  would  move  such  a  doubt  to  us  as  seems 
to  be  your  doubt  now.  Therefore  for  their  sa- 
tisfaction, and  the  talqng  away  any  scmple  that 
might  be  in  the  case,  au  the  judges  of  England 
did  meet  together,  and  seriously  debate  the  mat- 
.ter  and  substance  of  all  this ;  and  it  was  not  our 

r'oion  of  this  court  only,  but  the  opinion  of  all 
judges  of  England,  That  we  had  ajurisdic- 
tioatotrythis  man.  This  we  have  told  you, 
because  we  would  satisfy  all  men  to  go  on 
fiorly  in  the  things  that  ai*e  before  them .  There- 
fore, that  being  putout  of  the  case,  you  must  cou 
sider  of  your  verdict,andgive  it  in  upon  this  tiial. 
Mr.  Johnson,  We  do  not.  doubt,  my  lord, 
but  your  opinion  in  this  case  will  indemnify  us 
fiom  any  future  charge  by  jthe  Commons  of 
Fngiyy^if  But  it  lies  before  us  to  consider  what 
we  are  bound  to  do  in  the  case. 
,    JusLjo^ia,  GeutJemeOy  I  suppose  you  do  not 


doubt  bat  we  are  aU  of  the  same  opinion*  It  is 
ho  marvel  indeed  to  hear  a  man  that  stands  in  ' 
Fitzharris's  place,  to  object  any  thing  that 
may  cast  a  mist  before  your  eyes.  And  yet . 
it  cannot  but  be  wondei-ed  at  too,  that  when 
three  protestant  witnesses  have  sworn  precisely, 
he  should  have  the  confidence  to  urge  any  thing 
of  thijs  nature.  He  who  appeani  by  the  mdiut- 
roent  itsdtf*,  and  the  proora  made  upon  the  in- 
dictment, to  ha?e  endeavoured  to  destroy  all 
the  laws  of  England,  all  Magna  Charta,  al) 
our  liberty  and  our  religion,  and  to  iuslave  us 
to  the  king  of  France :  For  Uiat  api>ears  plainly 
the  design,  if  you  have  any  credit  to  the  wit- 
nesses that  are  produced :  He  that  wou.d  have 
pujied  down  all  that  is  sacred  amongst  us,  is 
so  zealous  for  the  authority  of  the  House  of.. 
Commons.  We  have  all  of  us  a  great  re- 
verence for  the  House  of  Commons,  ond  ior  • 
their  opinions  ;  but  as'  my  lord  hath  told  you^ 
so  I  tell  you  my  opinion,  ihat  a  vote  ot  the 
House  of  Commons  does  not  in  the  least  sort 
alter  the  law ;  For«  indeed  if  it  did,  it  were  to 
give  a  legislative  power  to  the  Commons,  whicli 
does  only  belong  to  the  King,  the  House  of 
Lords,  and  the  Commons  together.  And,  gen- 
tlemen, though  Mr.  Fitzharris  says,  if  he  be 
aoQuitted  here  by  you,  yet  he  should  remain 
to  be  questioned  again  in  pariiament ;  there  is 
no  man  in  the  worn  can  doubt,  if  he  were  ac- 
(|uitted  here,  and  were  questioned  in  par- 
liament, but  be  would  say,  he  hath  been 
upon  his  legal  trial  by  his  peers,  and  that 
he  hath  been  acquitted  by  nis  peers  ui)on 
solemn  evidence.  But,  gentlemen,  you  are 
to  consider  what  \a  your  business :  Your 
otfice  is  to  be  jurors,  not  to  be  judges ;  you 
are  not  to  take  upon  yon  any  such  autlio- 
rity.  Your  commission  is  your  oath,  and  by 
that  oath  you  are  sworn  to  incjuire  whe- 
ther the  prisoner  be  guilty;  as  he  is  indicted, 
or  not :  If  you,  as  Englishmen,  can  say  be  is 
not  guilty,  let  it  lie  upon  your  consciences, 
and  the  danger  of  the  king's  blood  and  life  ba 
upon  you. 

Just.  Dolben.  Gentlemen,  I  desire  to  speak 
one  word  to  you,  to  let  you  know,  I  am  of 
the  same  opinion  with  my  lord,  and  with  toy 
brother ;  and  I  cannot  but  wonder  at  you  for 
making  this  scruple :  For  if  there  were  any 
thincf  in  what  you  have  said,  it  concerns  us  that 
are  jud^fes,  and  not  you  at  all ;  lor  it  is  a  mat- 
ter of  jurisdiction:  And  whether  we  have  a 
jurisdiction  or  not,  we  must  satisfy  ourselves 
that  we  have  a  commission  to  do  it ;  it  con- 
cerns not  you.  Do  you  but  consider  the  oath 
you  have  taken,  that  you  will,  well  and  truly 
try,  and  true  deliverance  make  betwixt  our  so- 
vereign lord  the  king,  and  the  prisoner  at  the 
bar,  according  to  your  evidence:  And  you 
have  sworn  a  true  verdict  to  give  upon  it,  and 
do  you  now  scruple  whether  you  should  g^ve 
any  verdict  or  no,  when  but  even  now  you 
have  sworn  you  will  give  a  verdict  ?  If  any 
such  thing  as  this  had  been  in  your  heads,  (for 
it  might  be  then  in  your  heads,  as  well  as  now) 
why  did  not  you  speak  <^  it  before  yoi^  took 


Silence  prodaimed  during  ju4gnait. 

€/.  of  €r.  EdwMrd  Fitsharris,  lioM  «qf  % 
band.  Thou  hast  been  iodicled  and  arraigned 
of  High-treason,  and  hast  thereunto  pleaded^ 
Not  guilty,  and  for  thy  trial  put  thyself  upon 
God  and  thy  country,  and  diy  country  hare 
found  thee  g;uilty  :  What  canst  4lioii  say  for 
thyself,  vhy  judgment  of  death  should  not  te 
given  against  thee,  and  execution  awarded  ac- 
cording to  law  ? 

Fitzn.  My  lord,  I  think  it  will  be  pimdicial 
to  the  king's  service,  that  Soitenceshoind  pass 
before  I  hare  made  an  end  of  iAm  erideiMDe  1 
haye  given  in  against  my  lord  Howard. 

L.  C.  /.  Mr.  Fitzharris,  we  can  take  no  no* 
tioe  of  any  thing  of  that  nature.  When  ye« 
are  asked,  what  you  can  say  why  jftdgment 
should  not  pass  against  you,  it  is,  what  legal 
matter  you  have,  what  matter  in  law  to  eieus6 
yourseJt*  from  that  judgment  ?  For  this  is  no* 
thine,  the  saying  you  are  to  give  evidence  ; 
we  know  nothing  of  that,  it  will  not^  delfe^ 
judtrment  a  minute.  And  for  what  you  say,  tt 
willbe  prejudicial  to  the  king's  service,  it  is  the 
king  that  prays  judgment  against  you  by  hi* 
attorney. 

Fitzh,  Ibegtheldng'smercy  fortransporo 
tation,  my  lord. 

L,  C.  J.  We  can  do  nothing  in  ikiaA. 
FUzh.  Nor  to  give  me  time  before  my  cxe* 
cution  ?  I  can  say  no  more,  my  lord. 

X.  C.  X  Look  you,  Mr.  Fit2harns,  yam, 
have  been  here  indicted  for  a  very  great  a»i 
heinous  treason,  a  treason  ttiat  is  m  truth  «f 
the  first  magnitude ;  for  it  is  a  treason  thait. 
tends  to  the  rooting  up  the  whole  govemm^fit 
of  this  kingdom,  and  the  destroying  of  us  all  ; 
plainly,  both  of  the  king  and  of  all  his  sub^eota^ 
It  does  not  only  destroy  the  peace  and  quic^ 
but  it  tends  in  truth  to  the  titter  destroctieB  «l* 
the  whole  kingdom,  and  to  bring  us  into  a 
confusion  and  dnorder,  never  to  be  avoided  «r 
retrieved,  if  your  designs 'shotdd  ha^e  taken 
effect.  You  have  be^  here  arraigned,  and 
put  yoursdf  upon  tiie  cotmtry,  and  they  bA^e 
found  you  gvuity  of  this  treason :  h  is  a  thia|p 
you  should  well  consider  ;  for  certainly,  yoci 
nave  contracted  to  yoursdf a  migh^  goiltin  aaeli 
a  thing  as  this  is.  You  have  endeavoured  tbe 
destruction  of  the  king,  and  in  such  a  way,  mk 
must  have  in  truth  destroyed  aH  his  gooA  sab» 
iects  together  with  him.  Your  design  hntb 
been  to  excite  Ae  people  to  a  rebellieB,  and  % 
popular  insurrection,  that  would  have  swe|ii 
away  all  like  a  deluge,  if  it  had  taken  eflbct. 
In  truth,  it  is  a  treason  against  all  mankind, 
the  stirring  up  of  the  people  is ;  it  is  of  evil  ex- 
ample to  all  mankind,  the  stirring  np  of  the 
people  against  their  natural  lord,  to  whom  wb 
owe  all  ailejgfiance  and  obedience.  But  yovr 
design  in  this  way  was  by  setting  the  people  of 
£n^and  together  by  the  ears,  to  bring  in  tlie 
Roman  CaUkohccehgion  upon  such  as  should 
be  left.  It  seems  you  tore  an  Irish  papist,  nad 
sucked  in  very  ill  principles  where  yon  linv« 
lived;  andvoahanrehereviidetvoam.^do  M 


yearnsAf  Yea  now  lie  under  die 
ef  an  oadi  to  give  a  verdict  according  to  your 
•videnesy  and  would  yon  acquit  him  against 
•nch  an  evidei|oe  as  hath  been  given  ?  For,  be- 
sides what  sir  William  Waner,  Smith,  and 
Bverardhavedeposed,  the  very  note  sworn  by 
tar  Philip  lioyd  and  Mr.  Bridgmao,  to  be  owned 
by  Fitzharris  as  his  hand,  contains  trea- 
son enough  ui  it  if  there  were  no  more :  There* 
fore  there  must  be  something  more  in  it,  than 
for  the  sake  of  such  an  unreasonable  scruple. 

Just  Raymond.  I  am  of  the  same  opmion, 
tndy. 

A)r.  Johnson.  My  lord,  I  took  the  liberty  to 
speak  it  now;  I  could  not  speak  it  before :  For 
1  was  not  then  to  enquire  what  I  was  to  be  sworn 
to,  nor  could  I  know  what  would  be  the  matter 
that  would  come  before  us,  till  we  were  sworn. 
Therefore  I  humUy  beg  your  pardon,  diat  I 
mi|de  the  motion. 

Z.  C.  J.  We  are  net  at  all  troubled  at  any 
diing  you  have  said :  do  not  mistake  us,  vre 
do  not  take  it  ill  from  you,  that  you  acquaint  us 
with  your  scruples  :  We  are  ready  to  give  all 
satisfaction  we  can,  to  any  that  are  concerned 
before  us ;  theretbre  we  are  no  way  troubled 
that  you  made  any  such  scruple,  but  have 
given  yon  a  fair  answer  to  it. 

Mr.  Jokfuon.  My  lord,  I  desire  a  note  of  the 
naipes  of  the  jury. 

JL  C.  J.  Give  it  him,  Mr.  Astrey,  ot  else 
the  crowd  is  so  great  he  may  not  know  them. 

SThen  the  Jury  withdrew  for  half  an  hour, 
at  their  i-etum  beinff  called  over  and  ap- 
pearing, the  clerk  took  Uie  yerdict.] 

CL  of,  Cr.  Edward  Fitzharris,  bold  up  thy 
hand  :  (Which  he  did,)  look  upon  the  prisoner, 
bow  say  you,  is  he  Guihy  of  the  high-treason 
whereof  be  stands  indicted,  or  Not  Guilty  P 

Foreman.  Guiltv,  &e. 

X.  C.  J.  I  think  you  have  found  a  very  good 
verdict,  and  upon  very  liill  and  strong  evi- 
dence. / 

Sol,  Gen.  Will  your  lordship  please  to  give 
judgment  ? 

£.  C.  J,  We  will  take  time  for  that. 

Sol,  Gtn,  Will  you  give  a  rule  to  have  him 
brought  up  to-morrow  ? 

JL  C.  J,  Move  us  another  day  for  it. 

Fiigh,  My  lord,  i  hope  I  may  have  the  li- 
berty of  my  wife,  and  some  triends  now  to 
come  to  me. 

.  X.  C.  J,  Any  friend  I  think  may  come  to 
yott :  But,  Mr.  Fitzharris,  you  must  be  modest 
m  the  usi^g  that  liberty  we  give  you.  You 
have  heretofore  abused  your  liberty :  I  do  not 
love  to  exasperate  things  to  one  in  your  cir- 
ourasta&oes,  but  you  must  be  prudent  and  oare- 
fuL  knowing  your  own  condition,  that  you  do 
nothing  prejudicial  to  the  king  or  ktngdiom. 

Upon  Wednesday  June  15,  1681,  Edward 
Fitznanis  wa.s  brought  to  the  Bar  of  the  Court 
of  King^B- bench,  to  receive  liis  Sentence. 

Att,  Ghi.  My  lord,  I  humbly  pray  your 
judgment  lu^nst  Mr.  Fitzharris,  wno  is  ^n- 
vicM  of  U^  treason. 
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tBubb  migdiidriii  ikoB  kbig^diHii, 
salable  bode,  uaUea  in  any  <me  man's  power 
Mrbapatodo.  -It  B«inercT  and  a  happiness, 
»at  it  hath  pleased  God  in  bis  prondence  to 
deif er  us  out  of  your  hands  ;  for  this  was 
your  deagn,  if  yon  coaM  hare  brougiit  it 
about :  but  it  hath  {leased  God  now  to  brin^ 
^ra  to  justice  for  k,  and  the  juikfment  of  thfe 
hm  nusf  pass  upon  you.  Now  ^at  jndgment 
islhk:  *  You  ttust  return  to  the  Tower,  from 

*  whence  you  came,  and  from  tiience  you  must 

*  bediavm  through  the  streets  of  the  city  of 
^I^MidoD  to   Tyburn;    diere    you    shall   be 

*  hanged  by  the  neck,  but  cut  down  before  you 
«  are  dead;  your  bowels  shall  be  taken  oni  and 
'%unit  before  your  fiw*,  your  head  cut  off,  and 
'  yjror  4>ody  divided  into  four  quartera,  to  be 
<  disposed  as  shdl  please  the  kin|f;  and  I  pray 

*  Ocd  to  have  mercy  upon  your  soul,  to  give 

*  you  a  sight  of  your  sin,  and  repentance  for 

#V<sA.  My  k>rd,  I  hope  1  may  have  the  li- 
fctt*>  of  my  wife  to  come  to  me,  and  any 
vkmL 

L,  C.  J.  You  have  that  Kbcrty  already. 
Fiitk,  No,  not  without  the  presence  of  a 


C3»t^ 


I*  C,  J.  We  w3l  not  restrain  them  as  to  that, 
let  them  come  to  you. 

^  Oficer.  There  is  no  rde  of  court  for  it,  my 
iofd. 

Ir.  C.  /.  We  will  not  restrain  any  thing  of 
ysur  wife's  coming,  there  is  no  rule  to  restrain 
fcy;  bntlet  him  We  that  Kbertytfaat  other 
prisoners  in  his  condition  usually  nare  had  in 
the  Tower,  his  wife  to  come  to  him,  or  any 
Mber  friend  or  Protestant  minister  whatsoever, 
^^ictfr.  Play  let  it  be  put  into  the  rule  of 
Cswii,  ray  lord. 

JL  C  J.  We  mdke  no  rule,  there  does  not 
newl  any.  Look  you,  Mr.  Fitzharris,  we  lay 
no  restraint  opdn  your  wife,  or  any  other  friend ; 
hot  if  your  wife  be  in  another  condition,  that 

we  cannot  meddle 


cannot  come  to  you, 
witn  tliaL 

Justice  Jones,  We  are  not  to  deliver  her  out 
Sf  prison. 

X.  C  /.  No.  we  make  no  rule,  but  take  off 
the  hands  of  the  Court  from  restraining  any 
sue  to  oome  to  you. 

Then  the  prisoner  was  taken  away,  and  in 
pursuance  of  this  Sentence,  the  last  dby  of  Uie 
said  Trinity. term,  being  the  %2d  of  June,  1681, 
a  writ  issued  out  of  the  Court  of  King-'s-hench 
directed  to  the  lieutenant  of  the  Tower  of 
London,  redtiiig  the  judgment,  and  command- 
ing him  to  ddirer  the  prisoner  to  the  dheriff  of 
Middlesex,  upon  Fridi^  the  first  di^  of  July. 
Jlpext  foUowinpr  $9  be  executed  according  to  the 
sentence.  Which  writ  foUoweth  in  these  wards. 

*  Carolos  Secundus  Dei  gratia  Angl.  Scot. 
^  Pranc.  et  fiibem.  Rex,  tidei  ddensor,  &c. 
^  Loc.  tenen.  Turris  nostrse  London,  salutem. 

*  Com  nos  in  Cur.  nostra  coram  nobis  consi- 

*  deraverimus  quod  Edwardus  Fitzharris  nnper 
^  dePtevduB  A  Mttftiui  in  Cainpis  in  Com. 


Midd.  Gen.  pro  4f«ibwsdam  ahi»pi<iitiuiiibMi 
nude  ipse  coram  nobis  indicts*;  sst,«lsap«t«» 
inde  per  qnandam  Jmata«i  PatM-inde  iMw 
nos .  et  pnefat.  Edwanhun  capt.  oourict  et 
attioct.  existit,  ac  Turr.  nostra  London,  pec 
medium  Civitatis  nostree  Liondon.  praed.  usq ; 
ad  Furcas  de  Tyborne  trahatur,  et  super  FuT'* 
cas  iUus  ibidem  suspendatur,  et  yivens  ad 
terrain  prostematur,  ac  interiora  fl|ua  extra 
ventrem  suum  capiuntur,  ipsoque  vivente 
coniburentur ;  £t  quod  Caput  ejus  amputetur, 
quodq;  Corpus  ejus  in  quatuor  partes  divi* 
datur,  et  quod  Caput  et  Uuarter.  uL  ponantur 
ubi  nos  ea  assignofe  voluerimus :  ideo  tibi 
prBBpipimus  fimut.  injungend.  quod  die  Ve- 
neris prime  die  JuUi  pros,  fiitur.  apud  Tosrt*  , 
Hill  cum  Vic.  Midd.  conveniss,  etpmd.  £d- 
wardum  Fitzharris  eidem  Vie*  Midd.  diJlihs 
rail  facias,  ut  idem  Vic.  executionem  de  m 
in  ferma  pned.  fieri  faciat,  prout  inde  asins 
respondere  volueris.  Teste '  Fraaeiseo  l^mi* 
berton  apud  Westm.  xxii  die  Junii,  Anno 
Regni  nostri  xxadii.  *  Psr  Cor.  Mtnn^ 


And  anodier  writ  at  the  same  time  was  issoed 
out  of  the  same  Court,  directed  to  the  sheriff 
of  Middlesex,  to  receive  the  priwner  from  4lie 
tieutenant  of  the  Tower  at  the  time  appointed, 
and  to  execute  him  according  to  thesentenee. 
Which  writ  was  in  these  words : 

*  Carolus  Secundus  Dei  gratia  ^Ai^l.  Soot 
Franc,  et  Hibem.  Rex,  ndei  DefeosoTy  &c. 
Vic.  Midd.  salutem.  Cum  nos  in  Cur.  nostra 
coi-am  nobis  consideraverimusquod  Edwwrdns 
Fitzharris  nuper  de  Parochia  S.  Martini  in 
Campis  in  Com.  Midd.  Oe«.  pro  quibusdaio 
ajtis  pFoditionibus  node  ipse  coram  nobis  in- 
dictat  est,  6t  superinde  per  quandam  Jiir« 
Patrise  inde  inter  nos  et  prefet.  Edwardi^ 
capt.  convict,  et  attinct.  existit,  de  Tout,  aos*^ 
t^  London,  per  owdium  Ciritatis  noflbca 
London,  pned.  vaqi  ad  Furcas  de  TyhonKa 
trahatm-,  et  super  Furcas  iUas  ibidem  snspen*  ' 
dator,  et  vivens  ad  teraun  prosteroativ  s^ 
interiora  sua  extniiventrem  saum  i^piflntur^ 
ipsoq;  vivente  covibureotur ;  £t  quod  Caput 
q)us  ampiitetur,  quodq;  Corpus  ejus  in  qua- 
tuor partes  dividaUur  et  Quarter.  jU  fMnaotur 
ubi  nos  ea  assignare  voiuerimus  :  idfo  .tibi 
preecipimusfirmiter  iqjungen.  quod  com  {iOc» 
tenen.  Turr.  nostre  London,  pried,  die  Va- 
neris  prime  die  Julii  pros,  futur.  a|^  Tower* 
Hill  oonvenias,  et  ipsum  £dwardttm  Fits- 
harris  de  prefet.  Loc.  teooi.  recipiss,  et  EjL 
ecutionem  de  eo  in  forma  pned.  laciaB  proot 
deoet.  Teste  Frandsos  Pimbertsn  apud 
Westm.  xicii  die  Junii  Anno  Rcgni  nssta 
xxxiiL  Per.  Cur.  AnsT.' 

Upon  the  day  appointed,  viz.  July  1,  IBdward 
F^znarris  was,  ne&i^  the  Tower-0ate  on  Towers 
Hfll,  dettvered  into  the  caait>dy  of  tiie  sboriA 
of  London  and  Middlesex,  riz.  flUngsby  Bethd 
and  Henry  Cornish,  esquires  ;  who  upon  tha 
pfaice  signed  a  disduinre  f or  him  to^lieute- 
nant  of  the  Tower.  Then  he  was  pot  on  m  ^ 
sledge,  and  Ihe&oe  onnveyed  dmmgh  the  oi^ 
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of  Londoii  to  Newgate,^  where  he  oyevtook  Oiiror 
Plttoket,  who  was  jost  before  on  another  sledge, 
IiMBing  to  the  same  place  of  execution. 

Where  beinff  come  (soon  after  Piunkef  s  pri- 
Tate  prayers,  &c.)  FitzHarris  asked  capt.  Rich- 
ardson, Whether  the  sheriffs  had  a  warrant  for 
ihe  disposal  of  his  body  ?  Capt.  Richardson 
answered,  Yes.  Then  he  desired  Dr.  Hawkins's 
assistaifce,  which  the  sherifl^  readily  granted,' 
and  called  for  him  to  go  to  him  on  the  sledge  ; 
which  the  doctor  did,  and  on  his  knees  em- 
braced him,  and  continued  a  private  discourse 
with  him  for  some  time. 

Sheriff  IkMcf/  asked  Mr.  Fitzbarris,  what 
^have  you  to  say? 

■  Bfr.  FUxk,  answered  the  Doctor  of  the  Tower 
would  answer  fox  hijii>  he  having  left  his  mind 
with  him. 

.  Mr.  ShertfT  Bethel.  You  will  do  well  to  dis- 
charge your  coQscienoe. . 

Fitzh,  Ifattrelefttt  tiUwith  the  Doctor  in 
writing  under  my  hand,  w|io  will  communicate 
it  with  witness,  to  the  world. 

Doctor  Martin^  of  Woodstreel,  bein^  at  the 
Qame  time  in  the  presence  of  the  sheriffs,  de- 
•htid  Mr. .  Fitzharris  to  declare,  whether  he 
died  a  Protestant  or  a  Papist.  He  answered, 
tiaving  left  his  mind  iuUf  with  T>r.  Hawkins, 
he  hoped  it  might  be  satistactonr .  The  Doctor 
replied,  it  womd  be  more  satisfactory  to  declare 
himsdf  there,  and  that  it  was  no  shame  to  die  a 
Protestant.  To  which  Mr.  Fitzharris  replied 
as  before. 

Then  Mr.  Fitzharrit  said,  Good  People,  this 
infamous  kind  of  death  is  much  more  irksome 
to  me  than  death  itself:  such  judgments  as 
these  my  sins  against  Ood  may  justly  bring 
upon  me,  and  I  do  most  humbly  submit  unto 
ft.  But  as  to  the  crimes  which  I  now  die  for, 
I  take  God  to  witness,  I  was  no  further  con- 
berued  in  the  Libel,  than  to  discover  to  the 
Icing  what  practices  of  that  kind  were  against 
him,  being  employed  to  that  end  ;  though 
those  that  employed  me,  refused  to  do  me 

^'ul^tIce  at  my  tnaL  And  I  call  €rod  to  witoess, 
[  never  had  a  farthing  of  money  of  the  king  in 
my  life,  but  on  the  account  of  the  like  service. 
And  as  to  the  witoesses  that  have  sworn  against 
me,  I  do  here  solemnly  declare  now  at  my 
death,  that  I  have  not  seen  the  French  ambas- 
sador since  the  beginning  of  the  breaking  out 
of  the  Plot,  neither  have  I  had  any  acquaint- 
ance with  him.  And  as  to  his  confessor,  I 
never  spoke  with  him  in  my  life ;  neither  had  I 
ttnydefdiflc',  either  directly,  or  indirectiy,  in 
toy  life  wiui  them,  though  sir  William  Waller 
and  the  rest  swore  most  falsly  to  the  contrary. 
And  how  like  is  it  that  the  French  ambassador 
would  give  three  thousand  crowns  for  writing 
ihat  libel,  I  ieajre  the  world  to  judge.    What  I 

fay  further    declare,  I  have   Idl  with  Dr. 
awkins.    I  forgive  all  the  world,  and  do  hope 
^t  God  will  forgive  me.    I  beg  the  prayers 
of  ail  good  Deople  for  a  happy  passage  into 
the  other  world. 
Mr*  Fitzharris  desired  to  know  of  the  sherifis. 


whMherhis  body  might  not  tie  at  the  disvDsaL 
of  his  wife,  without  quartering.  Upon  which 
th^  sheriftread  him  the  warrant. 

(9oon  after  which  he  was  executed. 

The  PAPER*  referred  to  was  as  follows : 

**  I  Edward  Fitzharris,  having  been  indicted 
of  hjf  h-treason,  for  endeavouring  to  dethrone 
the  King,  was  thereupon  found  Guilty,  and 
^Sentence  of  death  passed  on  me.    I  the  afore- 
said  Edward   Fitzhariis   do   voluntarily  and- 
freely,  without  any  hopes  to  save  my  life,  but  a> 
dying  man,  and  to .  dischai^ge  my  conscience* 
towa^ls  God,  and  for  the  better  satisfaction  of 
the  world,  inake  this  declaration  following,  in 
the  presence  of  God,  and  unto  Dr.  Francis 
Hawkins,  cliaplain  of  the  Tower  of  London. 

"  I  do  profess  and  declare  my  religion  in  the 
general  to  be  that  which  hath  been  truly  and 
anciently  delivered  in  the  first  four  i^nerai 
councils ;  and  in  particular,  my  belief  is  that 
true  faith  of  a  Christian,  briefly  contained  ia 
those  three  Creeds,  commonly  called  the  Apos- 
tles Creed,  St  AUiaoasius's,  and  the  Niceue 
Creeds :  and  I  die  a  member,  and  in  the  com- 
munion of  Christ's  holy  Catholic  church,  hop-; 
ing  for  mercy,- through  the  ak»ne  merits  of  the 
Passion  of  our  Lord  and  Saviour  Jesu^  Christ. 

(t  I  do  also  confess  and  declare,  as  to  the 
crimes  which  I  die  for,  I  was  no  further  con« 
cemed  in  the  libel,  than  as  employed  to  g^ve 
tlie  king  notice  of  what  libels  or  other  accusa* 
tions,  there  were  against  hhn  ;  and  to  this  in- 
tent, and  no  other,  I  endeavoured  to  get  this  li- 
bel: which  at  leng[th  I  did  from  Mr.  Ev^ard* 
all  written  under  his  own  hand,  and  carried  it  to 
Mrs.  Wall,  by  whose  means  I  conveyed  all 
matters  of  this,  or  the  like  nature,  to  the  king. 
1  told  her  I  had  a  business  of  great  consequeDce 

*  u  'fi^ig  Paper  contains  many  notorious  fal- 
sities, which  were  impossible  to  be  true  ;  and 
carries  with  it  gross  marks  of  artifice  and  con- 
trivance practised  on  him,  while  he  was  en- 
tirely under  the  management  of  Dr.  tlawkins, 
mixuster  of  the  Tower,  who  soon  after  was 
made  Dean  of  Chichester.  Fitzharris*s  wife 
was  not  then  admitted  to  him  ;  but  he  wrote 
several  Letters  to  her,  one  the  very  morning 
on  which  he  suffered,  informing  her,  how  he 
was  practised  on  with  hopes  of  fife,  if  be  would 
accuse  the  earl  of  Shaftsbury  and  lord  Howard 
of  the  libel  :  he  declared,  that  they  were  inno- 
cent, and  that  what  he  had  deposed  against  the 
Papists  was  true ;  he  chaiged  her  by  no  means 
to  he  prevaOed  on  to  swear  falsly  against  any« 
These  Letters  had  such  a  tendency  to  destroy 
the  credit  of  Hawkins's  Paper,  that  the  Court 
got  her  to  deliver  them  upon  the  promise  of  a 
pension. "    Note  to  former  edition . 

This  Paper  was  published  under  the  title  of 

<  The  Confession  of  Edivard  Fitzharris,  eaf^ 
'  Written  with  his  own  hand,  and  delivered  to 

<  Dr.  Hawkins  Minister  of  the  Tower,  July  1, 
*  1681.    Being  the  day  of  his    Execution. 

<  London ;  Printed  for  S.  Cfur,  1681.^ 
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to  acquaint  the  Iking  with :  hut  she  answered 
me,  That  my  lord  Simderland  bdng  out,  there 
would  be  DO  money  had  for  secret  service,  and 
adTtsed  me  to  go  to  the  lord  Clarendon  or  Hyde ; 
but  befbre  I  could  do  this,  I  was  taken.  As  for 
that  part  of  thelibd  which  I  left  with  Everard, 
as  a  pledge,  to  assure  him  I  would  not  betray 
him,  I  received  it  of  the  lord  Howard :  and  tlie 
iiKoiiev  I  received  from  the  king,  was  for  bnng- 
ing  a'libel  called  j  **  The  King  unveiled,  and  the 
Lady  Portsmouth's  Articles."  I  call  God  to 
witness,  I  never  had  a  farthing  charity  from  the 
kiipg. 

*<  I  do  further  confess  and  declare,  that  the 
lord  Howard  told  me  of  a  design  to  seize  upon 
the  kinsc's  person,  and  to  carry  him  into  the 
city,  ^nd  there  detain  him  tUl  he  had  conde- 
scended to  their  desires.  Heyns  and  myself 
were  privy  to  this  design,  and  bad  several  meet7 
kigs  with  the  lord  Howard ;  and  as  an  encou- 
ragement, the  lord  Howard  assured  us  of  break- 
infif  the  settlement  of  Ireland;  taki^  off  ^e 
ad(fitloDal  revenue  of  the  bishops,  forty-nine 
men,  and  grantees,  whose  estates  were  to  be 
shared  amongst  the  narty. 

<'  1  do  coiwess  ana  declare,  That  while  I  was 
ia  Newgate,  the  sherifis,  Bethel  and  Cornish, 
euae  to  me,  with  a  token  from  the  lord  Howard, 
which  I  knew  to  be  true,  and  brought  heads 
inth  them  from  Everard,  wherein  he  accused 
me  of  being  a  court  emissary,  or  Yorkist,  put 
on  by  the  king  to  put  the  libel  into  Protestant 
houses  to  trepan  them.  But  I  declare  upon  my 
death  1  had  no  such  intent,  nbrdo  know  any 
.such  thing.  The  sberifTs  likewise  told  me,  I 
was  to  be  tried  within  three  or  four  days,  that* 
the  people  would  prosecute  me,  and  the  parlia- 
ment would  impieach  me,  and  that  nothing 
would  save  my  life  but  discovering  the  Popish 
Pk>t ;  and  then'  the  sheriffa  aforesaid  «ive  me 
jjrreat  encouragement  from  my  lord  Howard, 
that  if  T  would  declare  that  I  believed  so  much 
of  the  Pkit  as  amounted  to  the  introducing  the 
R.  C.  or  if  I  could  find  out  any  that  could  cri- 
minate  the  queea,  R.  H.  or  make  so  much  as  a 
plaasible  story  to  confirm  the  Plot,  that  the 
parliament  would  restore  me  to  my  father's 
estate,  with  the  profits  thereof,  since  his  ma- 
jesty's restoration.  I  finding  myself  in  the 
-condition  I  was,  in  Newgate,  fettered,  money- 
less and  friendless,  my  wife  ready  to  lie  m, 
without  any  subsutence,  my  children  in  a  mi- 
serable condition,  and  must  needs  be  in  a  worse 
by  my  death,  and  I  could  see  no  other  refiige 
for  li^,  but  complying  with  them  ;  so  not  with 
ambitiDiis  intent,  mat  to  save  my  lifie,  I  did  com- 
ply. The  sherifis  brought  instructions,  which 
they  said  came  from  the  Lords  and  Commons 
who  met  that  day  in  order  to  address  the  king 
20  my  behalf  (if  I  should  confirm  the  instruc- 
tions) and  they  made  use  of  my  lord  Shaf^- 
bary's  nam^,  and  others,  what  advantage  I 
miebt  have  thereby.  At  the  first  I  made  a  for- 
mal story  concerning  the  Plot,  which  was  not 
pngndicial  to  any  rody,  but  most  relating  to 
general  heads  known  publicly ;  upon  which 
nr.  Coraish  told  me  thefe  were  things  cri^ 


about  the  streets  two  years  ago :  I  replied,  I 
could  say  no  more.  Mr.  Sheriff  said,  be  was 
sorry  for  me  with  all  his  heart,  but  thought  f 
could  say  more  if  I  would,  and  pressed  me  fand 
to  speak  to  several  heads;  unto. which,  unless 
I  spoke,  he  said,  there  was  no  hope  of  life ;  tfift 
heads  I  was  to  speak  to,  is  what  the  examina- 
tion taken  by  sir  Robert  Clayton,  and  sir 
Georafe  Treby  contains,  and  a  great  deal  more 
that  I  did  not  say  then,  relating  to  the  queen 
R.  H.  earl  of  Danby,  declaring  French  pen- 
sioners, lord  Halifax,  Hyde,  Clarendon,  Fe- 
versham,  S^mer,  and  others ;  the  burning 
the  Fleet,  -I^>rts  and  Governments  in  Popish 
hands,  Meal-Tub  Pk>t,  Prentices  Plot,  the 
Contrivanoe  of  the  Libel  on  the  kidy  Ports- 
mout|i,  heing  a  French  design  to  destroy  Pro- 
testants. These  and  manv  other  haaoi  were 
brought  to  me  by  the  sheriffs. 

*<  I  do  further  confess  and  dedare,  that  sir 
Robert  Clayton,  and  sir  George  Treby,  coming 
to  me  to  examine  me,  sir  Robert  Clayton  asked 
me  what  I  could  say  ooncertung  Godfrey^s 
murder  ?  I  answered  somethmg.  He  replied. 
It  may  be  I  was  in  a  confusion ;  recollect  your- 
self. And  what  I  said  concerning  Father  Pa- 
trick, was  forced  out  of  me,  and  what  I  said 
concerning  him  is  not  true.  Sir  George  Treby 
was'  with  me  three  hoiirs,  or  thereabouta,  and 
nressed  me  to  say  something  concemiog*  God- 
frey's death  :  and  said,  Unless  I  could  speak  to 
that  murder,  I  could  say  nothing ;  whereupon 
I  said  something  I  had  from  others.  He'  asked 
me  if  1  could  say  no  more  ?  I  replied,  is  not 
this  enough  to  save  my  life  ?  Am  not  I  rogue 
enough  ?  The  Recorder  hereupon  swor^ 
Zounds,  what  were  you  ever  but  a  rogue? 
Then  the  Recorder  entered  upon  the  heads  of 
the  examination ;  which  being  done,  he  told 
me,  AU  this  would  not  save  my  lifie,  unless  I 
would  speak  to  the  fibel,  which  was  a  'court 
trick ;  *  and  it  was  not  for  nothing  tliat  I  have 
been  so  often  seen  at  the  lady  PDrtsmouth'a. 
The  lord  Shaflesbury  said,  You  know  more  of 
these  matters  than  any  man.  Sir  George  vrould 
have  me  speak  to  the*  considt ;  that  me  duke 
was  at  it,  the  lords  Belbisis,  Arundel,  and 
Powis,  were  at  it ;  you  have  seen  them  go  to 
it  at  St..  James's,  without  doubt  they  weiv 
there;  do^ou  but  say  it,  we  have  those  that 
will  swear  it.  . 

*<  I  do  fivther  declare  and  confess,  that  whsyt 
I  said  against  the  queen  and  the  duke,  I  was 
put  upon,  in  the  matter  of  sir  Edmimdburjr 
Godfrey's  murder;  and  do  further  declar^ 
That  what  1  swore  against  the  earl  of  Danby  ; ' 
the  threatening  words  that  were  uttered,  I' did 
(to  the  best  of  my  remembrance)  hear,  but 
whom  tliey  concerned  I  could  not  well  know, 
by^  what  my  lord  himself  said.  And  what  d6 
Puis  told  me  concerning  mr  lord  of  Danby,  1 
do  belie\t;  was  spoken  oilt  of  iff*  will ;  and  what 
I  Said  against  him  was  to  stave  off  my  trial  till 
a  parliament ;  and  they  were  the  more  desiroob 
to  accuse  the  lord  Danby  of  Godfrey's  murder^ 
because  the  crime  of  miu^er  is  not  inserted  ib 
hit  pardoh.     I  am  nonry  for  what  P  have-said 
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kins  freely,  and  of  my  own  Tolnntvy  aoooni, 
without  any  manner  of  promise  made,  or  hope* 
ffiven  me  by  him  from  the  king  of  saving  toy 
me  by  this  eonfession,  I  having  given  bma  to 
understand  beforehand  they  were  matters  of 
conse^pience,  and  soch  as  cmefly  concerned  the 
good  of  the  king  and  kingdam. 
and  I  call  God  and  liis  angels  to  witness        **  I  give  the  doctor  my  hearty  thanks  for  aS 
Una  truth  of  it ;   and  I  renounce  mercy  at  the    his  prayers,  counsel,  and  charitable  officea  he 
haiKls  of  God  Almighty,  if  this  be  not  true.  hath  done  me,  and  I  pray  God  to  bless  him  foe 

'^  And  I  do  further  declare  and  protest,  as  a    ever  for  it     I  forgive  all  the  world,  and  desire 
dying' man,  unto  James  Walmesly,  Edward    aU  the  world  to  forgive  me;  and  the  Lord 
Iwei»  and  Maiy  Walmesly,  That  I  have  made    have  mercy  ou  my  soul. 
tbia  aMeasaen  wid  dedaiatioB  unlo  Dr.  Haw-  "  £oward  FirzHASitia.** 


^  the  qoMD,  his  royal  highnen,  and  the 
eui  of  Danhjr ;  I  desire  God  to  forgive  me  the 
wvong  I  did  them,  and  do  heartily  beg  their 
pardon.. 

^*  I  do  fufftiier  dechire  and  protest,  That  this 
coBfaMien  and  declaration  of  mine  I  own  sin- 
oml^,  aa  a  dving  man,  and  not  to  save  my 
caU 


In  the  same  Year,  1681,  and  we  may  suppose  shortly  after  the  Eoce- 
cutiofi  cf  Fitzharris  or  Fitz-Harys^  the  JdUfwing  Articles  ttfert 
published:  viz. 

*  ^ 

A  Narrative,  being  a  true  Relation  of  what  Discourse  passed 
between  Dr.  Hawkins  and  £dwarp  Fitzharys,  esq,  late 
Prisoner  in  the  Tower;  with  the  Manner  of  taking  his  Con* 
FEssioN.  Published  by  Authority.  London :  Printed  for  Sa-- 
muel  Carr,  168L 


To  TUB  READER. 

TfTERB  will  need  no  other  apologjrihr  the 
exposing  of  these  Papers,  than  the  command 
and  warrant  of  the  following  Order  of  Council 
for  their  pnMication : 

«-Atthe  cenri  at  Whitdiall,  this  2d  day  of  July 

*  1681.    By  the  king's  most  excellent  ma^ 
'*  jes^,  and  the  Lords  of  his  mi^|esty 's  most 

*  Banoarayiep  privy  ooonciL 

<  It  was  this  day  ordered  by  his  majesty  in 

*  council,  That  the  confession  of  Edward  ritz- 

*  harris,  thb  day  deltTered  by  Dr.  Hawkins  to 
■  the  boardand  hereread,  be,  and  it  is  hereby  or- 

*  dered  to  be  forthwith  printed  and  published. 

*  And  the  said  Dr.  Hawkins  is  desired  to  take 
<care  to  see  the  same  done:  And  likewise  to 
<  cause  to  be  printed  and  published  a  narratiTe 

*  cf  what  oommimication  he  had  with  the  said 

*  Fitzharris  upon  that  subject.     Pun..  Loyd.' 

Now,  aa  I  did  not  at  the  first  intermeddle 
withlMLr.  Fitzharris  but  bv  order,  so  neither 
ham  I  done  any  thing  in  tne  business  concern- 
lag  him  without  a  sufficient  iluthori^  for  what 
Idid.  And  it.  will  appear  likewise  that  I  have 
pot  it  aff*as  kmsf  as  I  could,  till  now  at  length 
tba  -unraaaonable  damoura  and  calumnies  of  ill 
jniaded  mea  have  rendered  it  absolutely  neoes- 
8aiyv-^^<^^^^>t^  vindication  of  common  jus- 
Itoa,  aa  of  wy  particular  duty.  , 

Aa  to  the  truth  of  what  I  now  dehver^  and 
tha  ooafesgion  of  Mr.  Fitzharris,  formeriy  pub- 
lisbady  t  do  aolenmly  here  declare  unto  the 
waiid,  upon  the  word  of  a  minister  of  the  gospel, 
thatit  manwndMiimpartiil  report  of  what  inad 


firom  his  own  tongue  and  pen,  as  his  own  volun  - 
tary  act,  without  any  art  or  inducement  of 
mine  directly,  or  indirectly,  to  draw  it  from 
him. 

And  as  I  have  made  a  conscience  of  keeping* 
myself  exactly  to  the  truth  m  this  rehUkHif 
without  anv  iiyury  to  the  memory  of  the  dead, 
so  I  have  done  all  |  could,  on  the  other  side,  to 
spare  the  names  of  the  living,  separating  the 
fact  from  the  persons  reflected  upon  io  the 
stoi'y ;  my  busmess  being  only  to  communi- 
cate the  substance  of  the  cQscourses  I  had  with 
Mr.  Fitzharris.  But  as  I  have,  upon  a  point 
of  tenderness,  lefl  onfy  spaces  for,  instead  of 
Dientioning  several  names  concerned  in  this 
Narrative,  I  shall  be  ready  to  discharge  myself 
upon  my  oath  in  that  particulai*  also,  whenever 
required  by  a  lawful  authority  so  to  do. 

A  True  Relation  of  the  occasion  of  Dr.  Hasfu 
kias's  going  to  Mr.  Fitaharris,  late  priso* 
nerin  the  Tower,  sentence  to  die,  and 
siAc6  executed  at  Tyburn  ;  of  the  manner 
<^  taking  his  Confession,  and  of  all  thvt 
passed  t^tween  Fitzharris  and  him. 

Upon  Friday  the  17th  of  June,  about  four 
o'clock  in  the  afternoon,  I  received  orders  from 
captain  Cheek  lieutenant  of  the  To\i  er,  to  go 
to  Mr.  Fitzharris,  who  Taa  Mr.  Lieutenant  of 
the  Tower  had  before  informed  me)  seemed  to 
he  disturbed  in  his  mind,  and  was  very  trouble- 
some to  his  warders  and  those  about  nim.  As 
I  entered  his  room,  he  saluted  me,  and  said,  I 
was  welcome  to  a  poor  prisoner,  and  if  I  would 
came  and  see  him  now  and  then,  it  would  be  k 
^gceat  comfort  to  him  in  his  sad  condition.   8a^ 


401]  STATE  TRIALS/  '33  Charles  II.  i£8l  ^Edward  FiiAam't.         l4g» 


(Mid  I),  f  sbfJlbe  t^iiy  to^o  aO  that  becomes 
lAe,  Bod  win  do  ytm  oil  the  service  I  can. 
fbm  Mr.  Fitzhams  begian  to  complain  of  some 
hard  usaee,  in  that  his  wife  and  fnends  were  not 
peraiHtea  to  come  to  him  ;   whereas  it  wait, 
(he  said)  die  only  faroor  he  begged  of  the  eonrt 
after  sentence  was  passed,  that  his  wife  and 
ffieiHfa  might  hare  fibertv  to  see  him ;    but, 
(ssidh^  1  hear  mj  wife  is  in  oostody,  and 
■otone  firiend  of  mine  can  come  bear  me :  this 
tmuhies  me  extremely,  and  makes  me  restlen 
di  my  mind,  and  so  uneasy  to  my  keepers. 
I  desnred  him  to  have  patience,  and  said,   I 
dnrst  assore  him,  the  Lieutenant  of  the  Tower 
wooJd  not  deny J^m  any  favour  the  court  had 
granted  him.    Then  he*  desired  we  might  be 
alone ;  hot  I  told  him,  I  had  no  orders  to  be  in 
private  widi  him.     He  spoke  to  one  of  the 
warders  to  ^  to  the  Lientenant  of  the  Tower  to 
knew  his  mmd  in  it ;  and  the  messenger  return- 
presenthr  with  leave  for  us  to  be  as  private  as 
we  would,  sirthe  keepers  withdrew. 

Hien  I  laid  before  him  the  danger  of  his 
eenditioa,  and  the  indispensable  necessity  of 
doiag  all  that  lay  in  his  power  to  make  his 
peace  with  God  ;  that  he  must  needs  discharge 
na  oonscienoe,  and  give  the  world  satisfaction 
before  he  died.     He  answered,  he  bad  already 
done  an  that  he  could ;  he  was  heartily  sorry 
ibr  aO  the  sins  he  had  committed,  and  he 
hoped  God  would  have  mercy  upon  him.     I 
told  him,  I    Would  pray  for  him,  and-  was 
come  to  profer  him  my  a^istance.  He  tlianked 
me,  and  desired  me  to  assist  him  with  ray  pray- 
ers.    Then  he  began  to  relate  how  he  came  to 
fiAiiito  that  great  misfbrtune  he  was  in;  he 
told  me  how  he  had  lived  abroad,    and  his 
fortune  being  small,  after  his  return  irtto  Eng- 
land, he  took  upon  him  an  emnloyinent  which 
(he  snd)  was  much  a^inst  his  inclinations, 
out  be  must  do  something  to  live  i  his  father 
lost  his  estate  in  Ireland,  which  was  the  ntin 
of  their  family ;  and  he  most  unfortunately  took 
imoQ  him  to  find  out  libellers  against  the  king, 
which  led  him  into  the  company  of  ill  men,  and 
had  brought  hhn  to  that  condition.  Would  you 
(say  I)  hazard  your  Ufe,  only  to  live  ?  You  should 
have  lnx>ught  down  your  mind  to  your  fortune, 
and  endeavoured  to  have  been  oonli^ntwith  your 
cowfilfon,    for    nothing    runneth    gentlemen 
into  ill  courses  like  a  mind  above  tneir  con- 
eondition.    I  need  not  ask  your  religion,  I  sup- 
peoe  you  are  a  Papist.    Ae  answered  he  was 
orsaght  up  in  the  Boman  Catholic  Religion, 
yet  never  had  a  good  opinion  of  the  Jesuits,  for 
they  are,  said  he)  an  order  of  men,  who,  for 
their  meddling  with  government,  are  ill  thought 
of  in  all  parts  of  the  world.    Their  principfes, 
(said  I)  oo  strangely  influence  their  minds  to  be 
tampering  with  government ;  the  pope's  sti- 
premaryTof  which  they  are  the  great  upholders) 
mustneeris  interfere  with  the  power  of  the  civil 
magistrate ;  and  to  keep  up  the  liuthonty  of 
tbev  church,  they  wiU  ever  be  lessening  the 
power  of  Dfiliees,  but  while  they  so  contend  for 
a  iopenonty  over  kings,  they  bring  a  disparage- 
ant  apoB  th^  teff(^  3  for  ai^  opmion  in 
voc-  Tin/ 


reh^ott  that  encourages  the  subject  to  attenpd 
agamst  his  prince's,  either  person  or  govern* 
ment,  to  f  iUse  and  antichtistian.  He  went  o« 
and  said,  he  ever  held  the  bond  of  a)|egiaBee 
indissoluble,  and  had  subscribed  that  position, 
that  no  power,  either  spiritual  ami  tempovaH 
could  dispense  with  the  duty  of  alkgiai)ce»  i 
asked  him,  whether  he  -had  ever  taken  the 
oaSlis ;  and  he  answered,  he  ijuitted  a  lieiit«* 
nam's  oonmiissioo,  because  he  refusad  to  take 
them. 

Yet  die  8aid,>he  was  in  a  good  measure  la* 
tiafied,  he  might  lawfully  take  them,  jnr  he  had 
the  opinion  wsome  learned  men  about  them  ; 
and  particularly  of  an  acquaintance  of  his,  a  doc- 
tor of  Horbon,  and  canon  of  St.  Bonnets  in  Pa* 
ris,  who  told  him,  the  oath  of  supremacy  might 
lawfully  be  tak^i  by  all  the  catholic  suDJects  of 
the  king  of  England ;  it  was  no  more  than  what 
the  catholic  church  of  Kngland  had  done,  before 
they  were  forbidden  by  the  pope's  order ;  which 
order,  being  but  a  private  onler  of  the  pope's 
and  not  of  a  general  council,  was  not  aoconUng 
to  the  canon,  and  therefore  of  no  force. 

Why  did  you  not,  said   I,   take  the  oaths, 
seeing  you  was  so  well  satisfied  about  them  ? 
He  replied,  it  was   the    lest  that   went  more 
a^inst  him  than  the  oaths  ;  beside,  I  was  ad- 
vised, said  he,  by  a  person  of  quality,  not  to 
take  the  paths ;  and  be  gave  me  this  reason 
for  his  advice  :  That   so    long   as    I  was  not 
obliged  to  the  king  by  oaHi,  I  migiit  act  against 
him  with  the  more  freedom.    That,  said  I, 
was  a  special  friend  to  the    government :  But 
you  say,  it  was  the  test  went  against  you.     He 
^d,  he  would  not   be    compelled  ^y  an  act  of 
parliament  to  dedare  his  opinion  of.  the  Sacra- 
ment of  the  body  and  blood  of  Christ.     Points 
in  religion,  he  eaid,  were  not  to  be  determined 
in  parliament.    My  answer  to  this,  was,  That 
when  the  bishops  ^and  those  of  the  clergy  of 
the  convocation,    commanded    by  the  king's 
writ,  have  met/  and  consulted,  and  are  agreed 
in  a  point  in  religion,  it  is  afterwards  brought 
into  parliament  to  receive  a  civil  sanction.     If 
I  coiud,  said  he,  be  satisfied  about  the  real  pro« 
sence,  I  could  come  up  to  all  things  else  in  the 
church  of  England  ;  as  for  the  word  traiisub- 
stantiation,  I  ao  confess,  I  never  understood  it. 
Sir,  said,  1  this  is  not  a  time  for  you  to  pu2zle 
yourself  about  difficulties  in  relisnon,  your  bu- 
siness is  repentance  ;  yet  for  your  better  sa* 
tisfaction,  I  will  turn  you  Uy  a  abort  answtf  in 
our  church  catechism  :   Wheve  the  question 
bein^  asked,  What  is  the  inward  part,  or  thing 
-signified  by  the  outward  elements  ?  .Answer  is 
made.  The  body  and  blood  of  Christ,  which  is 
verily  and    indeed  taken  and  received  by  the 
ftithful.    Endeavour  to  understand  theae  wordtf. 
in  their  proper  sense,  and  yon  needtrouble  your- 
self no   further.    As  you   cannot,     wuhout 
offering  violence  to  both  ^or  reason  and  your 
senses,  believe  the  elements  upon  the  words  of 
consecration,  to  be  turned  into  the  natural  body 
and  blood  of  Christ.    So  not  to  believe  Christ 
to  be  present  in  that  Sactanent  in  a  moreea* 
peoial  maimer  tbaa  many  doy  that  talk  of  fl^* 
2D 
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bols  and  firares,  naked  elementB,  is  a  mean 
•pillion,  and  unworthy  the  greatest  myttery  in 
the  Christian  relififion  :  The  body  ana  blood  of 
Christ  is  Terify  and  indeed  taken  and  recerred 
by  the  faithful.  You  and  1  will  not  dispute 
the  manner  of  it  at  this  time.  I  enquire  no 
further,  said  be,  I  will  reoeiTe  the  Sacrament 
«f  you  before  I  die,,  and  the  Lord  fit  me  ibr  it. 
Amen  (s«d  I  ;)  and  since  yon  hate  made  this 
vesolntion  of  yam  own  accord,  yon  must  friwe 
me  leave  to  mind  you  of  it.  He  said,  there 
was  nothing  iiinder^  him  from  reoemng,  but 
the  disturiwnce  he  was  in,  f>r  the  absenpe  of 
bis  wife  and  friends  ;  he  could  give  no  direc- 
tions concerning  his  poor  wife  and  children, 
and  untifhe  had  seen  his  wife,  and  disposed  the 
affeirs  of  his  family,  and  therebysettled  his  mind, 
he  dilrst  not  veceire.  I  toM  him,  he  roust  not 
discompose  himself;  the  seemg  his  wife  was 
not  his  great  concern,  he  must  prepare  to  die, 
and  if  he  were  not  fit  to  receive  the  sacrament, 
he  was  not  fit  to  die :  Wherefore,  said  I,  you 
must  needs  lay  aside  all  thoughts  of  this  world, 
and  prepare  for  another ;  you  must  examine 
yourself,  and  set  your  sins  in  order,  and  lament 
the  follies  of  your  past  life  ;  the  work  you 
'have  to  do  is  great,  and  your  time  is  but  short, 
and  yon  stand  upon  the  very  brink  of  eternity  ; 
and  if  you  neglect,  or  be  not  sincere  and 
hearty  in  what  you  do  now,  you  ^  lost  and 
nndone  for  ever. 

Here  Mr.  Fitzharris  began  to  be  veir  much 
moved,  and  fell-  a  weeping,  and  said,  lie  would 
•deal  ingenuously  with  me  ;  he  thanked  me  for 
my  admonitions,  and  falling  upon  bis  knees 
hegged  of  rae  to  hear  him  ;  for  he  was  resolved, 
he  said,  to  give  the  world  satisfaction.  I  lifWd 
him  up,  and  desired  him  ta  keep  his  chair. 
Sir  ^said  he)  you  are  a  stranger  to  me,  and  to 
my  Knowledge,  I  never  saw  you  before  in  all 
my  Kfe ;  yet  the  good  opinion  I  have  of  yon, 
that  you  deal  faithfully  by  me,  shall  oblii:;e  me 
to  say  that  to  you,  which  I  have  refused  to  say 
to  others ;  I  will  declare  to  jrou  all  that  I 
know  of  public  nmtter^.  Mr.  Fitzharris,  said  I, 
I  have  no  orders  to  hter  yon  in  those  matters  ; 
I  come  to  you  as  c  divine,-  as  a  guide  to  your 
soul,,  to  help  3ronr  devotions,  and  to  oouiolete 
your  repentance ;  I  am  not  a  fit  person  townom 
you  should  declare  yourself  in  tilings  of  state  ; 
you  have  had  some  of  die  greatest- ministers  of 
state  with  you,  who  came  to  yes  on  purpose  to 
have  you  declare  your  mind  f  they  were  the 
fittest  persons  to  whom  you  should  have  done  it ; 
they  cotdd  have  served  you,  I  cannot ;  I  can 
give  yon  no  hope^  of  life,  whatever  you  de- 
clare :  Let  me  desire  you  to  send  for  them 
again,  I  will  go  to  tiiiem  from  you,  and  ac- 
quaint them,  mat  yoa  desire  they  wonld  come 
to  you  once  more,  and  you  will  speak  your 
mind.  No,  said  he,  they  are  g^reat  men,  and 
I  care  nottospeak  before  them  ;  bc»ide,  what 
I  shaU  declare,  is  for  the  discharging  of  my 
'oonscienoe,  and  not  out  of  hopes  to  save  my 
Ufeby  it ;  I  do  not  believe  the  king  will  par- 
don me ;  and  those  assurances  that  have  heep 
-given  me  from  «t^c»  hsve  mai&me  obstinate; 


I  have  been  made  baliave  alt  aloiig  thatl 
should  be  brought  off;  but  Iflee,.i»w  atistao 
late,  that  I  have  been  deluded  ;  and  to  dedate 
to  the  king'aministera  would  be  to  no  pmrpoaai 
1  diall  not  save  my  life  by  tt ;  yet,  if  yon  wilt 
hear  me,  I  will  dedare  tlie  tram,  and  you  m&f 
acquaint  the  king  with  it ;  for  they  are  tluiigi 
of  consequence,  and  such  as  concern  thegoii 
of  the  king  and  kingdom.  Well,  said  I,  if  jm 
are  resolved  ~to  declare,  I  am  obliged  to  hear 
you,  and  if  they  be  thin^  of  moment,  I  ca* 
do  no  less  than  let  the  lung,  or  some  lords  of 
the  privy  council  know,  wluityou  declare  ;  hat 
as  for  any  hopes  to  save  your  life,  I  can  give 
you  none  :  It  is  towards  sfvening,  and  I  nave 
neidier  pen,  nor  ink,  nor  paper ;  I  will  take  my 
leave  of^yOu  for. to  ni^t,  and  will  be  with  yoo 
(God  willing)  again  m  the  morning ;  a  nrad 
night  to  you,  aiM  I  pray  God  be  your  coownrt. 
Saturday  June  We  18th,  about  10  o'okick 
in  ihe  morning,  I  went  up  to  Mr.  Fitdnum 
a^ain ;  and  atW  some  discoume  conoemiQ^ 
his  hopes  of  a  better  life  aiier  death,,  he  beean 
to  declare,  how  he  had  been  employed  to  iad 
out  libels  and  things  of  that  nature  against  the 
king;  as  you  have  it  in  his  confesnon ;  and  he 
furmer  declared  how  Mr.  Everard  methodised 
and  put  the  Ubel  for  which  he  suffered,  intt 
form,  and  writ  it  fair ;  and  when  he  came  t» 
Mr.  Evenrd  for  the  libel,  he  acruiiled  deliver- 
ing, it,  nnkss  he  could  be  secured,  Mr.  Fits*> 
barris  would  not  betray  him :  So  Mr.  Fitv* 
liaiTis  left  part  of  the  nbel  (mentioning  those 

ei^t  heads,  he  said,  he  had  of ) 

with  Everard  as  a  pawn  for  his  fidelity :  then 
Everard  gave  him  the  libel,  perfected,  and 
fair  written  with  bis  own  liand ;  and  Fitzhanis 
said,  h€  went  presenUy  to  court  with  the  libel, 
but  could  not  deliver  ilthat  night :  In  the  meaa 
time  sir  William  Waller,  wuom  Everard  had 
made  privy  to  the  secret  of  the  Itttely  with  an 
intent  to  discover  Fitzharris,  goes  to  a  secre- 
tary of  state,  and  informs  against  him,  as  the 
aumor  of  the  libel,  who  is  thereupon  ordered 
to  betaken  into  custody,  and  being  brought 
before  a  secretary  of  state,  and  examined ; 
afler  some  interrogatories,  he  took  sir  Wilbam 
Waller  aside,  in  the  secretaries  chamber  and 
told  him,  that  if  he  designed  he  should  aocuee 

the he  was  mistalcen,  he  wouhi  run  any 

hazard  before  he  wouM  betray  friendship.  This 
I  took  in  short  notes,  as  he  spoke  it,  and  thea 
repeated  it  to  him,  and  asked  him,  whether  I 
understood  him  right,  and  chai^ped  him  to  aaff 
the  truth,  as  he  would  answer  it  to  God,  and 
he  protested  it  was  true,  and  I  iia^e  it  under 
his  hand.  What  he  dedared  next,  was  tbe 
design  to  seize  the  king ;  of  this  he  spokeofteny 
and^said,  when  they  (me  party  he  always  cidl* 
ed  them)  had  seoed  me  king,  they  wonld  have 
obliged  him  to  call*  a  parliament,  which  shoidd 
sit  until  the  bill  of  exclusion  i^punstthe  duke 
was  passed;  all  evil  couosidiknrs  removed  $  and 
men  of  their  chasing  put  into  pkees  of  tnnt ; 
the  militia  settled,  and  the  navy  put  into  ^ood 
haods^  an  grievanoea redseasaiC  aad.all  thuBiipz. 
erdered  to  their  own  liking ;  dyod  haddua  de-- 
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HvnfiMedBd,  heMJd, the bidboptwid oUim 
of  Hm  cleMry  wwid  haFe  soflfered  teTerelY* 
The  putjr  thai  weie  cogiigedl  in  this  dcnfn»  £• 
nad,  wwe  meii  of  intMest,  and  had  60,000 
lai  at  command,  al  vetj  short  warning:  Be* 
flidet  the  onoouragemeDt  mentioned  in  hie  oon« 
ftmittu,  he  toU  me,  that  himself  was  to  hare 
had  a  commuiir  of  ibot,  Heyas  a  company, 
and  QBO  Jobtt  O'^eil  a  oompanj ;  and  a  person 
whaee  name  he  purposely  eonoealed,  was  to 
hive  had  the  command  of  a  man  of  war.  This 
Ihkewise  writ  down,  and  repeated,  as  before; 
and  thia  way  1  took  in  all  that  he  declared  unto 
ma;  and  then  I  demanded  of  him  to  speak  as  a 
dyii^  man  whether  this  that  he  had  deckured, 
concerainflr  the  desigii  to  seize^  the  king,  wtere 
trae,  and  he  called  God  to  witness,  that  it  was 
erarv  word  true. 

iMnhe  went  on,  and  decku^  what  happen* 
•d  to  him  while  he  was  in  Newgate,  how  the 
seonterica  of  state  came  to  him  to  ojcamine 
him ;  and  how  he  wa^oartied  to  Whitehall  to 
he  inramined  bdbre  the  king  about  the  Ubel: 
He  told  me  likewise  all  that  passed  between 

Mr. aad  himself;  that  Mr. brought 

him  iBStmctioaa,  first,  by  word  of  mouth,  and 
afierfrards  in  writing,  from  persona  whom  he 
naaaed ;  and  that  he  pressed  turn  hard  to  oon- 
ina  the  iastradions :  be  said  moreover,  what 
cmsomragement  he  gare  him,  if  he  would  con- 
fimi  th^ ;  that  certain  lords  and  oommonera, 
ahoat  40  in  number,  met  that  day  at  a  chib  in 
thecity,  in  order  to  the  drawing  up  an  addrem 
vtato  the  Idn^  on  his  behalf;  and  that  they 
WDold  use  their  interest  when  the  pariiament 
sat,  to  get  him  restored  to  all  his  fioher's  es- 
tate in  Ireland,  with  the  profits  thereof  since 
his  m^iesty's  veitoratiott :  i,  s^id  he,  ooosider- 
mg  tbe  conditian  1  was  in,  in  Newgate,  fetter- 
ed naoneylem  and  friendless,  and  could  see  no 
•efoge  m  hfe,  but  hv  oomplyinff  with  them, 
dtiaiwd  to  be  oTaminetf  again  by  the 


of  stale,  but  I  wasotiUkMith  to  say  any  thing 
dml  might  he  pr^udicial  to  any  man :  After 
lUa,  he  was  emmined  a  third  time  by  the  ae- 
cntariea  of  slate,  at  which  third  eiamittation, 
faeaaid,  he  spoke  several  things  which  he  had 
from  others;  as  what  father  Gougb,  father 
Phrrey,  and  the  marquis  Monticuculi  said, 
conoeminflf  the  king's  being  to  be  destroyed, 
and  tbe  lloman  CathWc  religion  la  be  esta- 
bfishedinEogland:  But  the  marquis,  he  said, 
did  not  kmpoae  any  oath  of  secrecy  upon  him, 
Mr  did  he  engage  to  kill  t^  king ;  but  he 
ijpoke  very  onwmhily  of  the  Mng,  and  mid, 
it  were  no  matter  if  the  king  were  made  off. 
Then  he  told  me,  how  Mr.  ^—  came  to  him, 
widi  a  taken  firom—'-—— and  the  token  was 

dM,  Tell  Fitadmirk,  that  1, to  Mr. 

ipoflcd  accttain  lord's  going  into  the  withdraw- 
kgrsom  at  Whitehall,  by  saying,  he  spoke 
against  tbe  ^leen ;  I  forbear  to  mention  the 
lord's  name,  out  of  respect  to  his  lordship. 
Tbe  a«a  of  this  aa&en  was  to  assure  Fitzhams, 
that  --r*^  and  Mr.  — —  weraaoqmdnted,  and 
that  tlm  iMtraetioM  be  bvougbt  him  cane 


•   After  this,  he  dedared,  how  sir  — - —  and  air 

came  to  him  to  ea^mine  htm :  sir ,  he 

said,  did  not  stay  lonff ;  he  only  asked  him  a 
few  qmMions,  and  bid  him  recollect  himself ; 

but  sir was  with  him  about  three  hours^ 

and  was  earnest  with  him  to  speak  to  aeveral 
heads,  chiefly  to  the  murder  of  sir  Edmund- 
bury  Godfrey  ;  and  when  he  came  to  that  of 

sir swearing  at  him,  I  said,  surely  the 

would  not  swear :  But  he  answered,  that 

he  did  swear  those  rery  words  mentioned  in  his 
confession ;  and  he  vowed  it  so  amazed  bim,  to 
be  hectored  to  speak  against  his  oooscience, 
that  he  wished  himself  dead  rather  than  live  to 
be  so  used.  When  I  had  taken  this  in  writing, 
I  read  it  to  him,  and  he  affirmed  it  to  be  tru^ 
falling  down  upon  his  knees,  and  wishing 
he  might  never  see  the  face  of  God,  if*  al 
this  that  he  had  declared  to  me  were  not 
true. 

He  declared  several  times,  that  he  was  sori-y 
with  all  his  heart  for  what  he  had  said  against 
the  queen  and  the  duke,  and  sworn  against  the 
earl  of  Danby ;  what  he  deposed  against  the 
earl  of  Danby,  he  said,  he  was  put  upon  it,  and 
it  was  purpoaely  designed  to  stave  off  bis  trial 
until  a  parliament ;  and  he  desired  me  when  I 
saw  the  earl  of  Danby  n^xt,  to  tell  bis  lordship, 
he  humUy  begged  his  lordship's  pardon  for  the 
wrong  he  had  done  him.  I  complied  at  the 
first,  said  he,  with  them  merely  to  save  my 
life,  and  not  being  then  upon  my  oath,  I  did 
comply;  but  withal  consideredl,  that  before 
they  could  make  use  of  me  as  a  witness,  they 
must  arocure  my  liberty,  which  so  soon  as  they 
bad  done,  1  was  resolved  to  have  made  my 
escape  beyond  sea,  and  to  have  sent  over  a 
pid>hc  dedaration,  that  all  that  I  had  declared 
m  that  examination  (which  was  published  aa 
my  act,  when  nothing  was  more  against  my 
oonacienoe)  was  purposely  to  save  my  life: 
And  be  said,  he  would  have  retracted  publicly 
what  he  had  said  a^nst  the  queen,  and  the 
duke,  and  sworn  against  the  earl  of  Danby. 

Then  I  took  my  leave  of  him  for  that  time; 
and  the  same  day  June  the  18th,  I  w^t  to 
Windsor  to  acquamt  the  king  or  some  of  the 
lords  of  the  privy  council  witn  what  Fitzharria 
had  declared  to  me ;  and  at  my  lord  Conway's 
lodgings,  I  related  to  his  lordship,  to  my 
lord  Hyde,  to  Mr.  Seymour,  and  Mi.  Secretary 
Jenkins,  all  that  he  had  declared ;  and  the  next 
day  June  the  l^th,  I  rekted  the  same  again, 
to  the  king :  Before  I  was  dismissed,  I  hum- 
bly desired  directions  what  I  should  do  ;  The 
Idn^  was  pleased  to  say,  he  would  give  no  di- 
rections in  such  a  case ;  but  Mr.  Secretaries 
advised  me  to  assist  Mr.  Fitzharris,  as  a  divine, 
and  if  he  said  any  thing  more,  to  take  notice 
of  it,  and  acquaint  them  wkh  it.  So  on  Mon- 
day June  the  ^th  I  returned  to  the  Tower, 
and  as  soon  aa  conveniently  I  CQukl,  I  went  up 
to  Mr.  Fitaharria,  who  had  sent  for  roe  often 
in  my  absence.  I  asked  him  how  he  did,  and 
prayed  God  be  his  comfort ;  and  gave  hnn  aft 
aoooont  of  my  journey  la  Windsor. 

UpaaT«eiiAqr  tbe  Slat  oCJund,  in  the  af- 
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hid  m  tlie  claie  cf  libgpMob)  nAnod  the  pe»« 
pie  t^  tomelhiiMr  nor*  wliieli  ha  bad  kft  with 
rae ;  the  sberiA  w^hseemeet  to  Imew  what  it 
weeandwhereP  I  teldtbeiii,th^  weeepepen 
which  probftUy  were  not  in  my  power  to  oro- 
dttoe. '  1  had  them  not  about  me,  hot  they 
should  be  deliTiered  to  whom  they  did  propefly^ 
beloDff ;  end  for  that  Fitshania  had  mentMmed 
hia  Cooftaaion  Ml  with  me ;  and  I  haying  no- 
tice be(fore  of  the  deaign  to  stifle  his  confaflMon 
by  hia  not  owning  it  at  hia  death,  desired  him 
to  declare  whether  all  that  he  had  left  with  me 
were  true  ?  The  sheriffs  seemed  to  be  mooh 
ooncenied,  that  I  should  put  this  queelioB  e» 
Fitzharris,  and  said,  I  ha4i  nothing  to  do  to  ffH 

aueationa  there,  iiorshould  I.  I  urged  again, 
liail  I  not  bid  the  dying  speak  the  truth  ? 
Mr.  Fitaharris  turned  to  me  and  said.  Yea,  it  in 
true.  Then  I  took  him  by  thehandandreoom- 
mended  bis  soul  to  God,  and  so  took  my  leave 
of  hhn  ;  I  went  down  from  the  cart  ana  stood 
close  by  it:  When  Mr.  Bethel  said,  Mr.  Fits- 
luris  you  declared  when  yon  were  in  Newgate, 
that  yoi*  knew  more  of  Uie  Popbh*Flot  than 
any  man,  you  ought  to  say  what  you  knew  be- 
fon  you  die.  He  referred  the  sbleriff  to  what 
he  had  left  with  me.  Then  Mr.  Comidi  apoke 
to  him  and  said,  Mr.  Fitzhanris,  if  you  knoir 
any  thing  that  may  €tLwe  innocent  blood,  yea 
ought  to  deelareit.  He  I'efened  Mr.  Cornish 
likewise  to  what  he  had  left  with  me.  Then 
Dr.  Martin  asked  him  if  he  died  a  Pnrtestanty 
and  bid  him  dedare  his  religion.  He  icfeiied 
the  doctor  also  to  what  he  had  left  with  me.  He 
asked  wh^er  his  body '  were  to  be  broken. 
Mr.  Cornish  read  the  wanrant.  Mr.  Fits- 
barria  deanred  me  to  take'care  of  hia  body  ; 
1  answered  the  employment  wasTery  unbeeom- 
ing  me,  there  were  others  appointed  to  do  it. 
He  prayed  —  to  eootinne  their  kindneia  to 
hiapoor  w^  and  children ;  his  last  words  wer^ 
1  desire  your  prayera  for  an  happy  paasage. 


to  meandtothe  nittwmiis,  abdaaM,  I  thank 
yon  ibr  all  your  kindnem  ;  I  hare  nothmg 
moie  to  do,  but  to  die. 

About  half  an  hoar  after  came  his  wife  and  his 
amidf  and  he  told  them  he  had  signed  his  oon^ 
ftsrien,  and  that  I  would  giTe  tlMi  a  copy  of 
it,  ii*  they  desired  it  His  wife  answered,  *  My 
dear,'  what  shouldest  thou  trouble  thyself  about 
confessions,  thou  art  basely  betrayed ;  thy  life 
is  taken  away  ;  I  baTO  done  all  that  I  could  to 
mre  thy  life,  but  to  no  purpose.' 

fiomethine  eiW  nine  o'clock,  he  was  guarded 
out  of  Ihel^er,  and  defivered  to  the  sheriflp 
of  London  and  Middlesex  at  the  bars  onTower- 
hiH.  I  accompanied  him  thither,'  and  ^ered 
toga  wiUihimonthealedge;  he  said,  it  was 
enMghdmt  I  would  meethim  at  the  plaoe  of 
enecution,  which  I  did  ;  and  when  he  called  fer 
me,  I  stepped  On  the  riedge  to  him,  and  said 
a  prayer  for  him  ;  then  we  went  up  into  the 
cart  together,  where  he  kneeled  down,  and  de- 
ared  me  to  give  him  the  abw^ntion  of  the 
churah  of  England. 

Then  the  aherifi  apoke  to  him  todeeUne  his 
mind  before  he  died;  He  answered,  thatwhat 
hehadtomy,hehadleftwithme:  Theypres- 
■aed  him  agam  to  speak  there  at  his  death,  for 
Hi^  knew  not,  they  aaid,  what  he  had  left  with 
me.  Then  he  began  to  say  how  he-had  been 
eorployed  to  find  out  libels  against  the  king, 
and  was  at  a  stand,  and  referrd  the  dierilbfor 
the  rest,  to  what  he  had  left  with  me.  This 
moved  the  sherifb a  third  timeto  desire  him  to 
apeak ;  Mr.  Fitzharris  aaked  me  whether  I 
had  hia  short  speech  about  me  r  I  produced  ihe 
speech  and  he  read  it,  and  gnveit  to  me  agaitt ; 
The  aheriffii  said  the  speech  waa  thein,  it  be- 
lonsed  to  them ;  I  anawered,  Mr.  Fitzhanris 
hadffiirenittome;  and  he  seconded  me,  and 
•aid,  ne  had  given  hia  speech  to  me,  and  they 
might  havea  ospy  of  it ;  which  they  had  be- 
fefel  came  away.    And  because  Fitzharris 
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OCTTefa  just  care  that  the  Protestant  Reli->  We  oonidaot  iudeed  suddenly  resolre  wha^* 

gioB  and  interest  may  not  suiier,  ner  our  own  ther  it  were  needful  to  open  the  yiUany  of  thne 

autatioDS  be  bbMtedhy  the  most  odious  scan-  peper,  in  regard  it  carries  in  its  ownforsheada* 

I  causelessly  cast  upon  us  in  the  execuliott  of  many  erident  marks  of  mahee  and  falsehood  In 

fur  several  offices,  we  are  constrained  to  make  etcry  obserfing  man  that  knows  what  hap* 

kmwn  unto  the  werid  the  abominable  false-  pened  about  Fitshairis. 

koodaand  fictions  of  that  prelsndedConiession  But  having  heard  that  aome  haFe  been  de^ 

ofFMbHrtis^puMMied  by  Dr«  Fraacia  Haw-  ceived  by  that  paper,  and  hMhieed  to  beiiera 

~    ^  that  it  waa  wBttn  by  FilBhanii,  fana  ,/Ui^ 
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oof«r  the  PtopiAh  traifc^  wHiMQft  an  inp«dB«t 
direet  fonwmtiag  tlu»  ptrticiilBrs  that  have 
been  e^ideDtlv  {iroTed,  aiMl «  deai^  by  eonifo- 
catums  and  my  intkiiiatiooafliised  whh  down- 
right MahmM  and  fictione,  ta  peranade  tfaa 
world  that  there  are  amongst  tjie  Protettanta 
abotninahle  niaclioes  of  anbomatwi  of  peqnnea 
agpuoat  the  Fapistg,  wicked  oonauiacieaaeaiMt 
the  king,  queen  and  duke  of  Yoiii,  and  vila 
designs  acainat  the  Lords  of  the  eooncil.  We 
doubt  not  but  time  will  diacoirer  how,  and  hf 
wh»m  this  pretended  ConfeMion  was  modelled 
and  put  together,  and  how  long  it  was  upon  the 
anvu  to  ftshion  k,  andliow  HSd  miaerabie  man 
was  prevailed  upon  to  giTe  a  seeming  consent 
to  it,  against  the  dictates  of  his  consetenee, 
with  hopes  to  save  his  life  by  serving  SQciidcK 
signs,  though  he  was  seemingly  to  renonooa 
those  hopes,  to  make  himsdf  the  better  to  be 
beheved. 

For  thepcesent,  let  it  snffioe  that  weaoato* 
mize  this  Mock  Concession,  and  shew  its  shame- 
ful ialshood  out  of  its  own  matter  and  Ann. 

It  is  to  be  observed,  how  he  benns  his  Gon- 
fession  ;  not  like  a  man  that  had  hefyte  eon* 
iessed  upon  his  oath  many  Popish  treasons  and 
designa  agfiinst  the  Protestants,  theii:  religioo 
and  lives ;  and  irom  whom  (beii^  now  at- 
tainted^ treason)  was  to  be  expected  a  dear 
aecoBHbteof  all  ,the  Popish  intru^wa  he  knew : 
but  without  apology  Or  preamble,  he  tells  the 
world,  believeit  who  can,  '*  That  the  traaaen 
of  the  libel  whereof  he  was  convicted,  came 
from  a  Protestant,  viz.  the  lord  Howard ;  and 
that  he  was  no  further  concerned  in  it,  tbanaa 
be  was  emploved  to  give  the  king  notice  of 
such  libels,  which  he  was  wont  to  do  by  Mrs. 
Wall,  the  lady  Portsmouth's  woman*" 

But  the  conscience  of  this  poor  wretch  ooulA 
not  bat  witness  within  him,  that  he  had  often 
protested  before  God,  that  the  lord  Howard 
knew  nothing  of  the  Mbel,  and  that  he  had  bit- 
terly eomplamed  sometime  to  sheriif  Cornish, 
and  sometime  to  sheriff  Bethel  in  Newgale^ 
that  he  was  pressed  with  the  powerful  argu- 
ment of  saving  his  life,  to  accuse  my  ford 
Hcward  and  my  lofd  of  Shaftesbury  of  the 
libel ;  and  that  he  was  so  importuned  thereunto, 
that  he  was  forced  to  down  .of  his  knees,  and 
beg  that  he  might  not  be  further  pressed 
therein,  the  lord  Howard  being  innocent  of  it, 
and  the  lord  Shaftesbury  being  such  a  stranger 
to  him,  as  he  had  scarce  ever  spoke  to  him : 
adding  with  mat  asseverations,  that  if  it  were 
to  save  his  me,  he  could  not  be  guilty  <xr  so 
base  a  villaoy  ;  but-  would  rather  die  than  ac- 
cuse the  innocent  What  large  offem  were 
also  made  to  some  of  his  fr  ends,  to  persuade 
him  to  accuse  the  IcHrd  How  rd,  may  hereafter 
be  proved.  He  alsoknew  (a*.  *^«nv  thoosands 
do)  that  the  evidence  given  at  me  Kiog's- 
bench,  up<ai  his  Irial,  was  full  and  clear.  Thai 
he  provided  and  furnished  all  die  matter  of  the 
lib^,  and  dictated  other  pasts  of  it,  and  that  it 
was  drawn  into  form  at  his  sequest,  and  for 
lum.  And  himself  ooufoaed  he  shewed  te 
papers  of  the  libdtntherloalArcaii.    But.pnr- 


fiam  aome  oamponotion  ofedMoienoeor 
afehliffation.to  reveal  the  tnith  at  his  deith, 
«e  hM  it  our  duty  to  disooi^  the  Popish 
practioeand  eontrivance  in  tiie  forming  and 
poUishing  that  vretended  Confession. 

Hie  poor  deluded^  timorous  wretch  con- 
amting  perhaps  to  the  .vnckedBfasy  whilst  he 
was  persuaded  it  shoold  save  him  from  the 

fia9r8,  though  he  was  conscious*  to  himself, 
;  the  matters  pretended  to  be  ooofiBaBed  were 
a  pared  of  falsmods  invented  to  serve  base 
designs ;  the  whole  paper  having  no  &oe  or 
appearance  of  a  djring  criminal's  open-hearted 
'  HI  of  his  sins,  nor  any  eapressionB  of 
of  conscience  for  them.  No  more 
taken  of  anj^  of  thoae  (too.  well  known) 
debaucheries  and  wickedness  CHThis  life,  than  if 
ka  had  lived  like  a  saint  or  angel,  no  acknow- 
Jadgment  or  mention  is  made  of  those  odious 
tepeated  pefjanes  to  the  secretaries  of  state,  to 
sir  Robert' Qayton,  &c.  and  to  the  judges  of 
the  Kin^B-Bencfa,  of  viiiich  he  must  have 
known  himaelf  to  beg[uilty,  if  he  had  thought 
this  inetended  Con&ssion  to  be  true.  There  is 
nothing  in  it  that  look^  pkin,  elear  and  natural, 
as  aenously  intended  to  discharge  his  consci- 
anee,  and  satialy  due  world  about  the  matters 
leranrly  sworn  by  him,  and  published  by  an- 
thority.  If  any  such  purpose  had  been  really 
in  hia  heart,  like  a  true  penitent  sinner,  he 
mnat  naturally  have  deac^ided  to  the  particu- 
lars of  what  he  had  sworn,  and  have  declared  to' 
tiie  world,  whether  his  ghostly  father,  Oouffh, 
did  really  tell  him  in  the  year  1673  (as  he  had 
deposed)  **  of  the  Papists  designs  tp  bring  the 
dake  of  York  to  be  king,  to  restore  popery, 
and  of  killing  the  king  to  make  way  for  it.'' 
He  cottld  not4>ut  have  oonfirmed  or  denied  the 
truth  of  his  oath,  That  his  other  ghostly  father 
pBirry,  (the  Portuguese  embassador's  ctmfessor) 
told  him  in  1678,  "  That  a  council  of  Roman 
CathoUes  had  re8<dved,  that  seeing  the  king 
fiiled  in  the  expectations  they  had  from  him, 
he  should  be  destroyed,  and  that'  the  business 
was  near,  and  he  should  soon  see  it  done."  If 
his  conscience  had  been  to  be  unburdened  in 
this  confession,  be  could  not  have  fbrbom  to 
say  cleaiiy,  that  he  deposed  truly  or  falsly, 
**'  That  the  marquis  Montecuculi  in  1679,  swore 
him  first  to  secrecy,  and  then  ofibred  him 
10,000^  to  kill  the  king  either  in  his  own 
person,  or  by  any  other." 

And  if  this  uretended  Confession  were  con- 
scientiously taken  by  Dr.  Hawkins,  as  from  a 
penitent  smner  whom  he  absolved  from  his 
sins  (as  he  says)  be  could  not  be  so  nu^ligent 
or  ignorant  in  hts  pricasftly  office,  or  so  ndw  to 
dieldngandthe  religion  he  professes,  as  not  to 
ediortwe sinner whm  he  seemed  to  retract 
what  he  hnd  sworn  before^  to  confess  the  truth 
in  matters  of  such  concern  to  the  life  of  the 
king,  and  the  bein|2^  of  the  Protestant  religion, 
naddie  public  justjoe  of  the  kingdom,  knowing 
tbatliis  Confession  f|)boat  those  mings  had  been 
♦pnbliBhcd  to  Ihe  whole  woiid. 

But  this  Pi^er  shews  itself;  when  dnly  eza- 
jmed»4»  he  aotadiedartifimL  oontdvanoBto 
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haps  this  miseti^e  tnan  wtt»-  deladad  to  think 
iiis  life  mig^t  be  saved,'  by  accasing  the*  Pro- 
tiistaDts,  and  excusilip  himself  as  a  spy  upon 
tfaen^.  Therefere  he  next  proceeds  (in  his 
sham  Confebsieu)  to  a  Protestuit  Plot,  tis. 
''*  That  the  lord' Howard  told  him  of  a  design 
to  seize  upon  the  icing's  person,  to  carry  him 
into  the  city,  and  there  detain  him  till  ne  had 
oonde^cended  to  their  desires;  and  .that  him- 
self and  Heyns  were  privy  to  the  design.'* 

Hare  is  a  wonderful  tale  of  a  Protestant 
Plot  between  two  Irish  papists  and  a  Protestant 
lord ;  one  English  'sheep  in  conjunction  with 
two  f  rish  wolves,  to  Jiunt  and*  pursue  the  same 
prey,  and  this  is  told,  to  be  believed  and  swld- 
wwed  like  the  articles  of  the  Popish  faith,  with- 
out chewing  or  asking  question  about  the  parti- 
cnbun,  or  the  probability  or  possibitity  en  the 
-thing: 

Doubtless,  if  those  words  havfe  any  sense  in 

them,  viz.  **  by  detaining  the  king  until  he 

-hath  condesoended  to  their  desires,"  it  must  be 

meant,  until  he  hath  passed  acts  of  parjia- 

•meat,  or  laws  suitable  to  the  Protestant  desires. 

Surely  the  inventer  of  tliisf  never  considered 
that  such  a  design  was  of  a  thincr  impossible, 
'unless  the  parliament  did  concar^and  act  in 
-soch  a  treason,  and  prepare  and  frame  their 
desires  into  bills  for  that  purpose  ;  aodeuniess 
^tbe  ^vemment,  and  also  the  force  of  Ae  city 
Nlid  join  with  the  pai'liament  to  detain  the  kin^  ^ 
in  custody  for  the  same  ends ;  and  doubtless  it 
was  an  amolute  impossibility  to  know  the  mhid 
and  sense  of  a  parliament  before  it  had  a  being ; 
-and  another,  to  understand  the  resolutions  of 
•the  vast  body  of  the  city  in  a  matter  never  pro- 
pounded to  any  of  tbeur  assemblies.     Yet  this 
sham  Cobfession  hath  the  confidence  \o  say, 
iliat  Heynes  and  Fitzharris  were  privy  to  tliis 
'design,  and  had  several  meetings  with  the  lord 
Howard,  and  particularizetb  the  revocation  of 
-ihe  act  for  the  settlement  of  Ireland,  as  one  of ' 
the  acts  that  was  to  be  passed  in  the  execution 
tof  this  design. 

'  Yet  there  is  nothing  of  circumstance,  or 
partioidar,  pretendedly  (Usoovered  to  induce  tftie 
wttikest  of  men  to  believe  it.  If  this  counter- 
teit  ooD^ssor  wora  privy  to  such  a  design,  and 
met  to  consult  it,  he  must  certainly  have  known 
what  forces  were  thought  of  to  master  the 
Kiug's  Guards,  and  who  was  to  command 
thorn,  and  out  of  what  ifround  they  were  to 
spring  np  in  a  night,  like  mushrooms,  and 
which  oi  those  newborn  rQ|[ittients  were  to 
carry  the  king  prisoner  to  London;  he  must 
have  also  heard  who  were  to  prepare  and  pre- 
vail with  the  members  of  pariiament  to  pursue 
this  design.  Fitzharria  and  Heynes,  two  Irish 
papistb,  and  neither  of  quality,  parta,  estates,  or 
imereautf  were  doubtless  well  clMisen  inatm- 
menta,  to  apply  to  the  members  of  parliament, 
to  revoke  the  settlement  of  Ireland,  and  were, 
likely  to  be  admitted  into  secrecy  with  tham 
about  thiadesiffnttad  treason. 

Weaak  pantoB  that  we  cannot  speak  more 
gnantf  ortfais  niMnr,  this  feigned  discovery 
of  a  Protestant  Plot  being  miovt  ridiookms  than 


the  birdi  of  the  moantaim ;  and  for  that 
redaon,  we  think  it  needless  to  r^ate  the  fins 
quent  protestations  made  by  Fitzhairis,  that  he 
knew  nothing  of  any  de«gn  of  the  kird  Hownrd 
against  the  king  or  government :  this  veiy 
Confession  itsdf,  when  examined,  b^g  the 
clearest  evidence  of  its  own  wickedness  an4 
folly. 

Now  this  MockConfeasienhavittjg  told  thi^ 
vain  story  of  a  desi^*  ajpainst  the  kmg  by  th^ 
Protestants,'  he  applies  himself  in  the  next  paffe^. 
by  folse  insinuations,  to  persuade  the  worn, 
in  effect,  that  there  was  no  Popish  Pfet,  and 
that  the  Protestant  officers  and  magistrates 
havewiekedly  endeavoured  to  suborn -fiim,  Uk 
make  a  Confennati  that  might  confirm  a  Popish 
Plot.   . 

He  declares,  that  in  Newffate,  the  aheriflh 
Bethell  and  Gwnish,  came  to  Aim  with  a  token 
from  the  lord  Howard^  which  he  knew  to  be 
true,  and  told  him  nothing  would  save  his  lifis, 
but  discovering  the  Popish  Plot,  and  gave  him 
great  encouragements  from  the  knrd  Howard, 
mat  if  he  .would  declare  that  he  believed  ao 
much  of  the  Plot  as  amountc^i  to  the  introduc- 
ing the  Roman  Catholics,  or  if  he  would  fond 
out  any  that  would  criminate  the  queen,  royal 
highness,  or  make  so  much  as  a  plausible 
story  to  confirm  the  Plot,  that  the  parliament 
would  restore  him  to  his  lather's  estate,  with 
the  profits  thereof  since  his  majesty's  restorat^ 
tion. 

We  have  no  way  left  us  in  nature  to  evince 
the  tal9h<XKi  of  this  whole  stnry ,  hut  ))ycircuin>- 
stances,  or  the  testimony  of  such  as  were  pre- 
sent when  the  sherifis  were  severally  wHh 
him,  or  their  own  averments  upon  oath,  whlldi 
they  ace  ready  to  give,  that  all  those  partieu- 
lars  arefolse  and  groundless  inventions. 

It  is  so  for  from  the  least  appearance  of 
truths  that  the  sherifis  went  to  him  with  a  token 
firom  the  lord  Howa^d,  that  they  will  severally 
depose,  that  they  never  saw  or  beard  from  the 
lord  Ho^-ard  in  any  kind,  whilst  Fitzharris  was 
in  Newgate  ;  and  capt.  Richardaon  and  the 
keepers  can  witness  that  they  never  came  to- 
)|fether  to  Fitzharris,  or  discoursed  him  tot^ 
ther,  or  were  in-  Newgate  at  the  same  tinae 
whitet  be  was  there,  save  only  that  sheriff 
Bethell  on  the  10th  of  March  was  coming  out 
from.  Fitzharris,  when  sir  Robert  Clayton  and 
sir  George  Treby,  wiih  sherifi'  ComLh  wem 
^soming  in  to  exannne  him  ;  but  sherifi"  Beifiiel^ 
made  then  no  stay,  but  lefi  them  ibilbwith  ; 
nor  did  he  ever  see  Fitzharris  in  his  lifo,  unlft 
Wednesday  the  QtH  of  March  last,  which  was 
four  days  aftei-  he  had  made  his  first  oonfoasion 
of  the  Popish  treasons  to  the  secretaiies  of 
state,  the  same  in  substance  with  that,  printed 
by  order  of  the  Commons  in  parliament ;  and 
sheriff  Bethell  had  not  then  come  to  Fitz- 
harris, if  he  had  not  sent  to  him  the  day  before 
to  deaiie  to  apeak  with  him. 

Sheriff  Gomish  likewise  never  saw  "Fits* 
harris,  until  Sunday  the  fith  of  Mardi,  whicU 
was  after  the  Secr^Brie»of  Btate's^rat  exauni* 
nation  of  ium,  ax&d  he  theq  disoouned  him 
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4Mly  in  the  ppwaipi  of  oBolaiii  Biehsrdfion, 
WM  cw  testify  the  ftlsefaood  of  thoee  sugces- 

tethat  he  piietendeaJ  to  come  lioin  the  lord 
ird  with  a  token,  &c.  And  can  prore 
thitibertffCornish  chiefly  adrised  him  to  make 
aa  hoMst  true  ooiiieiBioa  aboat  the  libel,  and 
ili  anchors  and  abettors ;  but  Fitzhanris  of  his 
(Am  accord  and  motion,  told  hina,  that  he  bad 
kiioirn  the  piooeedings  of  the  Popish  Plot  i'or 
Mrcn  or  eight  years,  and  that  he  oould  make 
great  and  considerable  discoveries,  wherein  his 
laajsitys  Ufe  was  still  in  danger,  for  tliat  the 
giaiid  Plot  (so  he  called  it)  was  still  carrying 
on.  And  fioirther -said,  that  hecoiihl  discover 
consideKaUe  things  about  the  JPopi&Ii  Plot,  and 
Godfiey-'s  murder,  not  yet  discovered.  Then 
he  desnned  sheriff  Cornish  to  take  his  examina- 
lion,who  told  him,  he  could  not,  for  he  was 
not  in  the  commission  of  the  peace :  then  Fitz- 
harris  prayed  him  to  send  a  justice  of  the  peace 
to  him,  bat  sheriff  Cornish  forthwith  applied 
himself  to  his  majesty,  and  acquainted  him 
with  the  discourse  herein  related  ;*  and  there- 
upon, Monday  March  the  7  th,  tbe  Secretaries 
sf  Scale  and  the  king's  Attorney,  came  and  ex- 
amined  him  a  second  time,  and  the  next  day  a 
third  time,  before  sir  Robert  Clayton  and  sir 
George  IVeby  ever  saw  his  iac&,  their  exami- 
aatioii  of  him  being  taken  on  Thursday  March 
the  lOth  ;  so  that  neither  of  the  sbcrics,  or  the 
aty  justices,  ever  floake  word  in  private  with 
Fitzharris  until  he  had  been  fully  examined  at 
th»e  several  times  by  the  Secretaries  of  State, 
and  before  them  sworn  to  the  substance  of  all 
his  printed  examination. 

Y/  e  hope  from  these  matters  of  lact  which  are 
hs^  truly  related,  it  will  a^pau:  to  be  a  wicked 
device  in  the  mock  contession,  to  insinuate 
most  falsly  to  the  worid,  a  consultation  and 
GonfiBderaey  between  the  lord  Uoward  and  the 
sheriffii  (who  never  saw  nor  heard  Irom  his 
lonlship  m  the  case)  to  suborn  Fitzharris  with 
promiseB  of  rewards,  mixed  widi  threats,  to 
confess  the  Popish  Plot,  or  to  put  him  upon 
chaiffiiig  the  queen,  his  royal  highness,  or  any 
nan  elw,  as  is  suggested. 

But  Hie  stupid  foUy  of  this  lalse  tale,  if  con- 
sidered, may  be  ak>ne  sufficient  to'  render  it 
worthy  ef  no  credit,  in  that  it  makes  the  she- 
fiflh  so'^vokl  of  uuderslandtng,  as  to  have 
thought'  a  declaration  from  such  a  wretch  as 
FiKharris,  of  his,  belief  of  the  Popish  Plot  to 
have  been  of  great  value,  and  that  it  was  worth 
a  high  reward  for  him  to  have  invented  a 
plmnhle  story  to  confirm  the  Plot,  aHer  the 
nOany  of  it  hath  bean  declared  in  so  many 
IVsdamations  of  his  majesty's,  the  votes  of 
Aqt  sucoessife  parliaments,  and  sentences  of 
death  given  against  the  Popish  Plotters  in  all 
die  highest  judicatures  of  the  laqgdom. 

Who  bat  Dr.  Hawkins  coukl  have  had  faith 
ensagfa  in  such  a  stdry,  to  suffer  his  pretended 
penlHit  (as  he  di^)  to  renounce  before  him,  all 
ttwf  mcreia  of  God  Ahnighty,  if  it  were  not 
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tiib  to  have  bcought  heads  with  tlim  ftoiii 
£verard,  to  have  accused  JPitzharris  for  ^ 
Yorkist,  put  on  by  the  king  to  put  too  libd  into 
Protestants'  hopses  to  trepan  Uiem ;  and  Fjtz* 
hands  denies  dut  he  knew  of  any  such  thing. 

We  could  not  have  eattly  thought  the  hMCt 
of  any  man  so  vile,  to  have  formed  out  of  no* 
thing  this  horrible  dander ;  but  the  wicked  in- 
tent herein  is  not  hard  to  be  discerned. 

If  the  king  can  be  induced  to  bdievejt,  tha 
popish  ends  are  comjpassed ;  he  must  needs  be 
nighly  incensed  agttnst  the  sherifia:  and  if  ho 
should  ihiok  (as  it  is  insinuated)  that  they  did 
it  by  consent  widi  other  Protestants,  his  royal 
heai-t  must  pass  severe  censures  upon  them,  and 
be  jealous  of  base  designs  against  him.  And  it' 
any  artifice  can prevauupon  his  majesty  to  dis- 
trust the  loyalty  of  any  number  of  tiis  Protest- 
ant subjects.  It  is  matter  ef  triumph  to  the 
Popish  party  and  their  adherents. 

Other  wicked  uses  of  this  slander,  might  be 
to  blunt  the  edge  of  the  evidence  given  upon 
Fitzbarris's  trial,  about  a  trepanning  use.inr 
tended  to  be  made  of  the  Ubel,  and  to  make  the 
world  believe,  that  he  was  a  wretched  counter- 
feit, when  he  desired  the  sheriA,  as  they  came 
severally  to  him  (with  seeming  uprightness  and 
sincerity)  to  advise  my  lord  Sharahury,  and 
other  members  of  parliament  firom  Fitzharris 
himself,  to  take  heed  to  their  podcels,  for  that 
tliere  was  a  deaim  to  slip  treasonable  paners 
into  them,  and  men  seize  them,  whilst  tn^ 
had  them  about  their  persons. 

Tbe  next  business  of  the  Mock  Confession  i^ 
to  pensuade  such  as  will  be  deceived,  that  tho 
confessions  he  made  about  the  Popish  Plots, 
and  Godfiiey's  murder,  were  altogether  false, 
and  forced  from  him  by  the  sherifls.  <*  I" 
(saith  the  Paper)  "  findinc^  myself  in  Newi^ate, 
lettered,  moneyless,  friendless,  and  I  could  s^ 
no  other  refuge  for  life,  but  complying  with 
them"  (i.  e,  the  sherifis)  '«  so  to  save  my  life  I 
did  comply." 

This  kMks  something  like  the  practioe  of  that 
ihfamoiM  Popish  midwife,  Mrs.  Celier,  who  a^*> 
temipted  to.  cozen  the  world  into  a  briief,  That 
the  Protestants,  ujpon  false  accusations,  cast 
some  innocent  papists  into  Newgate,  and  there 
tormiented  them  in  irons,  and  otherwise,'  to  ex- 
tort false  confessions  firom  them  of  a,  Popish 
Plot. 

But  the  truth  will  be  attested  by  many  wit- 
nesses, that  Fitzharris  was  never  fetteiid,  or 
put  into  irons,  or  harshly  used  whilst  in  Ao 
sherifis'  custody ;  but  on  the  contrary,  toeatod 
with  all- the  civihty  hi^  case  woidd  permit,  and 
so  he deohured  at ttie ^pillows;  and  thanked  the 
sheriffs  even  with  his  dying  breath,  when  ^e 
ought  to  ha3reexpresssd  just  indignation  aflaioist 
them,  (and  a  dying,  repentant  smnor  could  npt 
have  forborn  it>  if  he  had  thought  (as  this  sham 
confessiwi  says)  that  thoy  had  forced  of  per-^ 
soaded  liim  to  defile  his  conscience  with  f» 
many  perjuries,  and  to  Idot  the-  names  of  his 
ghostly  fathers,  and  whole  p<msh  party,  and 
many  great  penonawithso  many  bbMaktrapiOfia 
and  ether  orasof*  -     - 
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upon  ni8l)odjr. 

The  sheriffs  jointly  (as  is  said  before)  never 
discoursed  him,  and  neither  of  them  took  any 
confession  upon  oath  from  him,  or  pretended  to 
any  power  so  to  examine  him,  nor  had  it  in 
their  power  to  reward  or  punish  him.  Whaf- 
soever  this  mock  confession  saith,  Fitzharris 
could  not  ^ink  the  sheriffs  a  refuge  to  save  his 
life,  whom  he  knew  not  to  have  power  to  save 
ahairx>f  his  head.  ^ 

There  is  another  invention  in  this  sham  con- 
fession as  false  and  as  ridiculous  as  nny  of  the 
former,  never  dreamt  of  by  the  sheriffs,  not  per- 
haps by  any  body  else,  save  the  inventors  of  it, 
till  that  vile  ua|ier  came  forth,  viz.  That  the 
sheriffs  brougtit  instruction  from  the  Lords  and 
Commons  ^as  tliey  said)  who  met  that  day  in 
order  to  adaress  to  the  king  in  his  behalf,  if  he 
should  confirm  the  instnictions :  which  must 
be  intended  surely,  if  he  should  swear  as  they 
would  have  him,  that  is,  as  the  mock  confes- 
sion explains  it,  to  the  heads,  which  the  exa- 
inination  taken  by  sir  Robert  Clayton  and  sir 
George  Treby  contains  ;  and  a  great  deal  more 
relating  to  the  queen,  his  royal  highness,  and 
the  ean  of  Danby  ;  declaring  French  pension- 
ers, lords  Halifox,  Hyde,  Clarendon,  Fever- 
sham,  Seymor  and  others  ;  the  burning  the 
Fleet,  Forts  and  Government  in  Popish  hands, 
Meal -Tub  Plot,  Appi'entices  Plot,  and  these 
and  many  other  heads  Fitzharris  is  niade  to 
say,  were  brought  him  by  the  sheriffs. 

Hurelythis  was  contrived  to  persuade  the 
credulous  papists  in  foreign  countries^  that  the 
Lords  and  Commons  were  then  sitting  in  par- 
liament ;  and  that  the  sheriffs  consmted  and 
eonfedetvted  with  them  to  suborn  Fitzharris  to 
'be'  a  witness  of  the  popish  plots  and  practices, 
which  they  had  declared  to  the  world  ;  or  at 
'  least  that  some  Lords  and  Commons  were  privy 
and  partif*8  to  the  subornation  of  Fitzharris  by 
'  the  sheriffs,  to  swear  as  they  should  instruct 
him ;  and  that  those  Lords  and  Commoners  in- 
tend^ to  use  their  interest  witli  his  miyesty  for 
his  pardon,  to  make  him,  though  false,  their 
ie^l  witness. 

^m  as  in  truth  there  was  no  parliament  sit- 
ting whilst  Fitzharris  was  in  the  sheriffs  cus- 
tody, nor  in  ten  days  atlter,  and  the  place  of 
their  sitting  is  well  Imown  was  to  be  at  Oxford, 
and*  not  at  London;  so  there  Were  no  instruc- 
tions for  him  to  con6rm,  or  swear  to,  either 
from  Lords  or  Commoners,  none  of  tlve  heads 
mentioned,  nor  any  others  brought  to  him  by 
the  sheriff,  or  either  of  them  ;  no  address  for 
his  pardon  inregined,  or  Uionght  of  by 
cither  Lords  or  Commons,  nor  mentioned  by 
the  sheriflb  or  either  of  them ;  no  meeting  for 
anv  such  intent,  no  discourse  between  the  she- 
riin  and  any  man  or  men  under  the  sun,  about 
such  an  address  ;  every  circumstance  at'  this 
hellish  tale  coming  out  of  the  fmrge  of  the  fa- 
ther of  lies.  . 
Y^titmay  be  this  was  thovght  anhopeful 


be  a  crafW  way,  to  throw  dirt  at  all  those  s<f- 
lemn  declarations  made  in  pariiament  concern- 
ing the  abettors  of  those  popish  and  Frendh 
designs,  and  the  adherents  to  them,  by  lihose 
countenance  all  their  ]>lots  have  been  managed, 
that  have  so  endangered  the  king  and  kmgtfom. 

And  thougii  this  false  poisonous  tongue  seems 
to  spit  its  venom  directly  at  the  sheriffs,  yet  H 
endeavours  to  do  the  greatest  mischief  to  the 
king  and  the  pariiament,  and  to  defame  to  the 
whole  world  all  the  late  proceedings  of  par- 
liaments against  the  |>opish  plotters,  and  meir 
favourers. 

The  mock  confession  goes  on  ftiHber  to  de- 
fame (if  his  tongee  be  a  slander)  sir  Robert 
Clayton,  and  sir  George  Treby,  justices  of  the 
peace  for  the  city,  darkly  insinuating  thnt  they 
would  have  induced  him  to  say  more  tlian  was 
true,  and  plainly,saying  that  what  he  deposed 
'before  them  concerning  Father  l^itrick,  was 
forced  out  of  him,  and  was  not  true  ;  and  he 
so  represents  sir  George  TVeby*s  carriage  in 
taking"  his  whole  examination,  that  he  would 
have  the  whole  thought  to  be  of  no  validity . 

But  doubtless  Mr.  Fitzharris  did  not|  nor 
could  he  possibly  have  behoved  himself,  if  he 
consented  to  have  it  ^vritten,  that  sir  Robert 
Clayton,  and  sir  Georg-e  Treby  dealt  unfairly 
with  him,  or  foro^  out  of  him  either  what 
he  swore  concerning  Father  Patrick,  or  any 
thing  else  of  his  confession. 

He  knew  very  well  that  they  came  to  take 
his  confession,  not  officiously,  but  upon  his  own 
earnest  reiterated  mtreaty,  at  several  times,  to 
each  of  the  sheriffs  apart,  that  some  justices  of* 
the  peace  might  be  sent  to  him,  to  whom  he 
mignt  make  a  full  discovery  of  matters  not  be- 
fore discovered  in  the  Grand  Popish  Plot,  (as  he 
called  it.)  He  knew  also  that  they  came  not 
till  Thursday  yn  the  afternoon,  the  10th  of 
March,  and  that  he  had  been  thrice  examined 
by  tlie  secretaries  of  state  lord  Conway,  sir  JL. 
Jenkins,  and  the  Attorney  General,  liefbre  air 
Robert  Clayton,  and  sir  Gtor^e  Tirebr,  er%r 
saw  him ;  and  he  was  conscious  to  mmselfy 
that  he  had  first  sworn  belbre  the  seci^taries  all 
that  he  would  now  retract  conceminjg  Father 
Patrick,  as  forced  out  of 'hini  by  sir  Robert 
Clayton,  and  sir  George  Treby,  and  the  other 
matters  also  in  substance,  that  are  contained  in 
his  printed  examination,  by  sir  Robert  Claytbvi, 
and  sir  George  Treby,  except  that  one  nascage 
in  it  about  De  Pu^  ;  and  the  whole  House  of 
Commons  at  Oxford  are  witnesses  herein.  Thai 
when  sir  George  Treby  read  Fitzharris^  Kxaiui- 
nation  to  the  House,  Mr.  Secretary  Jenkins  ile- 
chired,  That  he  had  before  confessed  the  same 
in  substance  to  the  lord  Conway ,  the  Attorney 
General,  and  himself,  except  that  about  Ue 
Puy.  Yet  for  what  reason  we  know  not,  tbe 
contrivers  of  this  sham  retractation,  or  deda- 
ration,  took  no  care  to  retract  or  excuse  hia 
swearingth^Moie  ntttan-  before  the  seapeHi- 
net  of  stale. 
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Pa1«^  becaute  tiioee.  emroinatioiia  were 
i^rver  pnnted,  ainl  scarce  any  foreunieri  nor 
aaDy  Bnglishmen  did  know  that  Fhzliarhs 
Jiad  thiice  sworn  to  the  same  confessioo  in  sub- 
stance before  the  secretaries  of  state,  which  he 
did  the  ibixrlh  time  before  ^  air  Robert  Clayton, 
and  sir  Gecnng^  Treby, 

Besides^ nbest answered  the  design  of  this 
aham  confession,  to  conceal  the  first  Examina- 
tioos  as  much  as  could  be,  and  to  represent  it  to 
the  world,  as  if  sir  Robert  Clayton,  and.  sir 
George  Trdiy,  had  forced  out  of  him  the  con- 
.CessioB  of  all  thdse  popish  treasons  mentioned  in 
his  printed  examination,  as  it  was  reported  to  the 
parliament.  There  is  a  trial  of  skill  also  fbr 
the  same  purpose  in  this  mock  confession  to 
wrest  some  of  sir  Robert  Clayton's,  and  sir 
Ge<^e  Treby's  words  iirpm  their  honest  sense 
wherein  they  were  qpoken,  and  to  separate 
them  from  their  other  words,  properly  joined 
with  them  (as  the  devil  used  the  Scripture)  thafc> 
they  might  seem  to  imply  a  wicked  intent,  to 
^w  Fitzharris  to  say  what  was  not  true. 

WkeD  it  was  late  in  the  night,  and  Fitzharris 
eomplahied  he  was  tured,  haring  been  about 
three  hours  upon  examination,  and  was  asked 
what  he  coukl  say  concerning  Godfrey's  mur- 
der ;  and  he  answered  in  general  only  (some- 
thiiw.^  Could  any  thing  be  replied  tnore  narm- 
leady  W  sir  Rob^t  Clayton,  than  to  wish  him 
to  leoodect  himuself  against  the  next  day,  when 
it  was  intended  to  examine  him  furdicr,  if  he 
had  not  been  removed  out  of  th^  power  ?  Yet 
ereD  these  words  of  sir  Robert  Clayton's  are 
recited,  as  if  they  implied  some  iU  practice  by 
him  ifpon  the  examinant^  or  at  Least  some  si- 
nistier  mtent  of  his  in  that  matter. 

The  sham  confession  further  craftily  insi- 
nuales  (though  It  doth  not  expressly  say  it), 
.that  thia.  wretched  roan's  depositions  about  the 
oounseb  held  at  St.  James's  and  Windsor  con- 
cerning Godfrey's  murder,  \^ae  taken  by  sir 
Rotort  Clavton,  and  sh*  George  Treby  (which 
is  utterly  nJse)  ;  then  the  confession  declares 
that  he  was  put  upon  what  he  said  against  the 
oqeen  and  the  ean  of  Danby  about  Uiat  raur- 
oer ;  and  that  sir  George  Ti'eby  would  have 
had  him  say  diat#the  duke,  the  lord  Bellasis, 
Arundel  and  Powis,  were  at  the  consult,  and 
that  he  had  seen  them  fi^  to  it  at  St.  James's. 
Sorely  these  sham  confessions  are  thus  m^ho- 
fzed  and  put  tocher,  in  hope  to  abuse  or  de- 
oeiTe  the  world  uito  a  belief^  or  opinion,  that 
whatsoever  this  Fitzharris  deposed  first,  and 
last,  about  the  jpopish  plot,  and  Godfrey's  mur- 
der was  done  by  the  practices,  force  and  in- 
ducements of  the  city  sheriffii  and  the  justices 
of  the  peace. 

Whereas  it  b  most  notoriously  known,  that 
k  was  upon  Fitzharris's  own  motion  to  the 
jn^es  of  thelCing's-bench,  that  his  depositions 
were  taken  before  that  court,  about  Godfrey's 
murder,  and  that  then,  and  not  before,  he  dis- 
covered  Ihe  councils  hdd  at  St.  James's  and 
Windsor  about  Godfrey's  murder  and  the  per-. 
1008  concerned  and  present  therein  ;  and  the 
irocds  he  heard  from  the  earl  of  Danby  coming 


>out  from  the  consult,  and  the  account  he  ibea 
had  from  De  Puy,  of  the  resoluidons  taken  for 
that  miirder. 

An4  this  was  in^J^e  term,  nfier  that  the  par- 
hament  at  Oxford  was  dissolved,  and  above  six 
weeks  after  his  most  close  iraprisoDment  in  the 
Tower,  where  the  city-sherifis,  or  magistrates, 
or  any  from  them,  were  never  admittecl  to  se^ 
him.  Indeed  the  counterfeit  confession  (to 
avoid  a  plain  conviction  of  its  falshood)  durst 
not  say  by  whom  Fitzhariis  was  put  upon  say- 
ing that  he  did,  of  the  queen  and  earl  of  Danby 
alKiut  Godfrey's  murder; 

But  as  the  matters  are  connected,  it  is  strong- 
ly implied  to  have  been  by  the  city-magistrates, 
none  other  being  named  oj^  referred  unto. 

And  to  persuade  the  world,  that  the  vilest 
wickedness  D^ay  justly  be  believed  of  them 
(viz.)  the  city-officers,  the  impudence  of  hell  is 
assumed  to  bring  in  sir  George  Treby,  desiring 
or  williitt;^  him  to  accuse  the  earl  of  Danby  and 
the  PopSh  Lords  in  the  Tower,  thus  speaking 
(as  if  the  worst  of  dievils  had  spoke  in  him)  do 
but  you  say  it,  we  have  those  tnat  will  swear  it. 
If  such  as  know  not  sir  George  Treby  can  be- 
lieve him  to  be  so  vile  a  wretch,  as  he  is  ren- 
der«l,  and  could  also  think  sir  Robert  Clayton 
oouM  have  been  ^vJlty  of  the  same  wicke<mess 
in  consehting  to  it,  or  silently  conniving  at  it, 
to  which  a.  thousand  worlds  could  not  ^have 
hired  him :  yet  when  they  shall  hear  of  sir 
Georffe  Treby 's  profession  of  the  law,  his  re- 
putation and  place,  surely  it  is  impossible  for 
them  to  believe  him  to  have  been  so  exceeding 
silly,  as  to  discover  to  an  Irish  Papist,  whom 
he  bad  never  seen  beibre,  such  a  strange  mys- 
tery and  secret  of  darkness  amongst  the  Pro- 
testants, and  city-magistrates,  viz.  That  they 
had  a  pack  of  knights  of  the  post,  godless  per- 
jurous  wretches,  in  readiness  to  swear  what- 
soever they  would  have  them. 

If  they  had  been  so  provided  with  false  wit- 
nesses, against  the  duke  and  the  Popish  Lords, 
as  this  counterfeit  confession  suggests,  and  if 
there  had  been  a  wicked  desig[n  against  them, 
there  was  no  need*  of  Fitzharris  his  saying  any 
thing  about  them ;  uo  body  can  think  that  he 
was  oettcr  able  than  su*  George  Treby  to  in- 
struct a  false  witness  a^^ainst  them,  especially 
when  the  sham-confession  represents  him  first 
instructing  Fitzharris,  what  he  should  say 
against  the  duke  and  Lords,  that  then  the  sons 
<^  BeJial  might  come  from  their  lujkihg-places, 
and  swear  to  his  words. 

Surely  it  had  been  the  wiser,  the  safer,  and 
the  shorter  way  for  sir'  George  Treby,  to 
have  given  his  swearers  (if  there  had  been  such) 
their  lessons  immediately,  without  desiring 
Fitzharris  (as  is  vainly  suggested^  first  to  saj' 
it  over  afler  him,  that  then  the  witnesses  might 
swear  it.  .  ^ 

Neither  the  false  suggestions  nor  the  perju- 
~ries  could  have  gained  any  wcightor  credit  Iruin 
the  authority  of  Fitzharris,  by  his  saying  ^hat 
they  were  to  swear. 

'  In  fine,  they  must  desire  to  be  cozened,  that 
will  but  seem 'to  believe  so  black,  so  vain,  sw 
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unlikely,  Hud  80  foolish  a  slander  of  rir  Robert 
Olayton  aafi  sir  Geonre  Treby,  only  upon  Dr. 
Hawkins's  oaying^,  (tf  he  hath  said  true)  that 
be  had  the  words  of'  Fitzharris  for  it;  who 
hath  convicted  himself  of  forty  pcijuries,  if  the 
pretended  confession  to  Dr.  Hawkins  had  been 
•onafiie  made  by  him. 
.  Bivt  this  pretended  confession  hariiig  loaded 
with  infamy  the  sheriflb  and  justices  of  peace 
employed  m  Fitzharris's  examination,  takes 
-^vuderful  care  with  all  the  art  and  skill  the 
contrifers  had,  that  the  earl  of  Danby  might  be 
wiped  clean  from  Godlrey's  murder,  for  which 
he  was  indicted  by  the  occasion  of  Fitzharris's 
oath. 

,  For  that  purpose  the  words  of  this  confession 
lire  so  framed,  that  the  world  may  think,  that 
the  sheriff  or  justices  of  tiie  city,  were  the 
practisers  witili  mm  in  that  deposition,  the  paper 
sayinr,  «*  They  were  the  more  desirous  to  ac- 
cuse the  lord  Danby  of  Godfrey's  murder,  be- 
cause the  crime  of  murder  is  not  inserted  in  his 
pardon." 

The  word  "  they"  will  be  understood  to  re- 
late to  sir  Robert  Cla^n  and  sir  George  Treby , 
Who  only  were  mentioned  before,  or  the  she- 
riflfs,  thoufi;h  Fitzharris  was  never  examined 
about  the  lord  Danby  by  any  of  them,  nor  had 
any  of  them  ever  heard  die  feast  of  the  matters 
■worn  by  him  against  the  kird  Danby,  about 
ftat  murder,  until  they  were  public  at  the 
King's-bench-bar,  which  was  six  wedcs  after 
Fitzharris's  removal  from  tl^e  sheriffs  custody 
|o  be  close  prisoner  in  the  Tower. 

And  if  he  knew  before  hisoath  against  the 
k)rd  Danby,  that  murder  was  not  in  his  pardon 
(which  we  do  not  believe)  he  was  better  inform- 
ed than  sir  Rob.  Clayton  or  the  sheriffs,  and 
themost  men  of  England.  But  it  seems  strange 
that  this  mock-confession  did  not,  for  the  hdp 
of  thb  Popish  Plot,  absolutely  retract  the  whole 
evidence  given  by  Fitzhams  at  the  King's- 
bench  court;  whereas  those  parts  of  it  are  now 
left  as  true,  that  deposed  the  councils  held 
at  St.  James's  and  Wmdsor,  and  that  the  lord 
Danby  commgout  of  one  of  them,  breathed 
out  the  threatening  words  (as  Fitzharris  rei|iem- 
bers)  and  that  De  Puy,  that  was  then  hi  hear- 
ing of  the  council,  presently  toM  him,  that 
'  Godfrey's  murder  was  then  resolved  upon,  &c. 
hut  a  ffoc,  thin  etcuse  is  mvented  since  his  oatli 
'  that  he  believes  De  Puy  spoke  out  of  ill-wHl 
*  to  the  k>rd  Danby.  Yetnotbinyissaidtoshew, 
how  he  now  comes  so  to  believe,  more  than 
when  he  was  sworn  in  the  court  to  speok  the 
whole  truth,  and  nothing  but  the  truth. 

We  hope  weliave  said  enough  to  convinre 

every  impartial  reader,  of  the  impietv,'  fraud, 

and  mockery  of  the  pretended  confession  ;  yet 

'  we  shontd  not  have  tdcen  this  trouble,  if  w© 


aion  of  adring  man  should  bemed  nf  by  t^ 
papists,  at  home  and  in  foreign  ootmtnes,  aa  a 
gn^ond  to  have  it  so  bdieved. 

We  have  reason  to  fear,  that  the  sufferingi 
of  the  Protestants  beyond  the  seas,  are 
this  occasion  already  encreased,  our  £i 

papists  there  daily  decrying  the  popish , 

and  catching  at  occasions  to  scandaliae  idl  Pro- 
t^tants  in  authority  that  oppose  them,  and  to 
stir  up  enmity  and  rage  thereby  against  theop* 
pressed  Protestants. 

We  must  acknowledge  that  we  were  sur- 
prived  with  astonishment,  when  we  first  saw 
this  mock-confession  of  Fitzharris  published  ; 
and  the  more,  that  it  should  be  done  by  a  Doctoir 
of>the  English  church,  either  Fr.  Hawkins,  or 
Hawkesworth,  (which  name  he  will  own,  wt 
cannot  yet  learn)  but  that  a  Doctor  of  our  ehurdi 
should,  upon  pretence  of  his  private  conference 
with  a  papist,  attainted  of  treason,  publish  inf 
print  to  the  whole  worid  for  truth,  that  two 
justices  of  the  peace,  and  tWo  mmisters  of  jus- 
tice, high-shenfis  of  the  city  of  London,  han^ 
combined  with  certain  Lords  and  Comraonir  of 
the  Parliament,  in  a  horrid' conspiracy  agamsi 
the  queen,  duke  of  York,  and  many  privy- 
counsellors,  and  in  wicked  practices  against 
thepapistst,  and  endeavoured  to  prevail  wifh 
Fitztiarris  to  perjure  hims<^,  by  fbrming  a 
plausible  story  to  confirm  the  popish  Plot. 

Wesa}'  agahn,.  That  a  Doctor  of  our  churdi 
should  cause  to  be  sent  into  all  kingdoms  and 
countries  such  Uack  scandals  of  so  many  persona 
of  quality  and  authority  in  our  kingdom,  to  ren- 
der timi  (as  much  as  in  him  is)  moreinfhrooQ* 
and  odious,  than  words  can  express ;  at  this 
we  were  struck  with  horror ;  ana  so  much  th^ 
more,  when  we  consider,  diat  the  doctor  was 
not  i^orant,  that  tiiese  pretended  words  or 
confessions  of  Fitzharris,  were  contrary  to  hir 
most  solemn  oaths,  sworn  before  the  kuig's  mi- 
nisters, as  well  as  before  those  justices ;  and 
that  an  the  Commons  of  England  in  pailia- 
-ment,  had  by  order  caused  what  he  had  so 
sworn  to  be  published  :  And  the  doctor  could 
not  be  ignorant,  that  the  whole  scope  of  that 
mock  confession,  was  to  throw  the  odium  of  a. 
plot  against  the  king's  person  upon  some  Pro- 
testants, and  to  discredit  and  prevent  the  prose- . 
cutipn  of  the  popish  Ph)t.    ^ 

The  iloctor  also  might  with  very  little  pains 
huve  satisfied  himself  by  undoobted  evidence  of 
the  fhlshood  of  several  of  the  matters  of  fact 
in  the  confession  ;  and  surely  his  function  as  a 
divine,  his  duty  as  a  neighbour,  and  much 
more  as  a  ohristian,  requir^  that  he  should  in 
some  kind  have  heard,  at  least,  some  of  tha 
parties  accused,  in  then:  own  behalf,  (to  whom  * 
he  mi^ht  have  had  easy  access)  before  he  had 

,. ,  M.     1     . .       -. ^  -'    '"    prodlaimed  them  to  the  worid,  to  be  guilty  of 

aonld  have  suffered  with  fi^ce,  that  all  the  |  such  infamoua  crimes:  He  cannot  excuse  him. 
iwpish  treasons  and  wtekeduesses  lately  dieo-  ]  self  for  want  of  time,  this  mock  confession  was 
vered,  ^nst  our  region,  the  king  and  ki^--  taking  and  fomiing,  aa  we  can  prove,  a  week  at 
dom  should  beTepre«eWeil  to  the  world,  a^s '  least  before  Ktzhwria's  deathT  And  we  hava 
tiiedei^  and  practines  of  the  Protestants,  reason  to  think,  that  the  miserable  deluded  man 
S Jo^SS!  f  »«»l?«trates  against  the  jpa-  undetstood  many  things  in  it,  as  they  weia 
piijr,  and  Omt  a  eaaming  convoientioitt  oo&fes-    modciM,  aa  litOs  aa  ho  did  the  doctrine  of  the 
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ftte  UpBBcnl  oomcih-,  irtHch  he  imiieA  for  Ids 
fthhf  wlMMoever  put  k  apon  bim. 

Bot  ti|e  doctor  took  eare  that  none  of  the 
pvties  Bocoaeil  m^ht  see  the  arrows  intended 
t»  woond  them,  tfll  their  good  names  should 
fed  them,  and  therefore  kept  his  confession  in 
secret  until  the  poor  wretch  was  dead  and  cold, 
thalwonU  perhaps  have  shewed  thefraucl  with 
fats  kst  breath,  if  he  had  been  absolotefy  cer- 
tain tfiat  it  was  to  be  his  last;  but  that  the  doc- 
tor assured  him  of  the  contnur  even  Tery  near 
hia  hut  hours,  hi  due  time  witt  be  proved. 

The  sherifis  at  the  gaUows  remembered  Fitz- 
harria  of  hia  promise  made  to  each  of  them  in 
Newgate,  <«  That  if  they  did  put  him  to  death, 
before  he  could  discover  to  the  parliament  what 
was^  undiscovered  of  the  Popish  Plot,  which 
he  said  he  reserved  for  them,  he  would  leave  it 
bciind  him  in  writing.''  He  answered  them. 
That  he  had  left  it  with  Dr.  Hawkins.  i 

The  flberifis  demanded  of  the  doctor  that  it 
nicrht  be  read  to  the  people,  whilst  the  man  was 
linnv  to  own  it ;  but  the  doctor  only  refused  it, 
not  ttieman,  (how  he  was  a\ved  w%  know  not), 
then  the  sh«iifs  demanded  a  copy  of  it  from 
the  doctor  as  their  due,  aa  what  belonged  to 
Fitzharris.;  but  alter  some  shuffling  answers 
(hat  he  had  it  not  about  him,  and  that  a  great 
man  had  it,  he  promised  them  a  copy  ;  but 
either  bethought  he  W88n«»t  bound  by  his  pro- 
mise, or  else  he  made  no  conscience  of  break- 
inrjdiebond. 

We  doobt  not  but  time  will  bring  to  light  the 
whole  contrivance  of  obtruding  upon  the  world 
tUamocl^-CQiifession,  and  m&e  it  appear  that 


Dr.  Hawkins,  or  Hawksworth,  knewthat  Wtz- 
harris' never  intended  it  shoiddpass  tor  a  trtte 
and  real  confession,  if  he  died  for  the  treesdn. ' 
And  perlia{is  for  that  reason  there  was  noona 
person  of  quality  or  authority  about  the  Tower, 
or  any  other  of  eminency  and  integrity  caflint 
in  all  the  days  of  its  contrivance,  before  whom 
Fitzharris  might  own  any  article  of  the  confes- 
sion, though  doubtless  if  there  had  been  only 
fairdeafoig,  the  doctor  must  needs  hare  de- 
sired it  for  bis  own  safety  and  credh,  nor  is  it 
accountable  why  it  was  done  ;  it  may  be  also 
those  two  obscure  men,  and  the  wonian,  whosa 
names  are  set  to  the  printed  paper  as  witnesses^ 
knew  no  more  what  the  confession  and  deda* 
ration  was,  which  Fitzharris  protested  to  them 
he  had  made  to  Dr.  Hawkins  freely,  than  the 
sfaerifis  knew  what  the  further  discovery  was  of 
the  popish  plot,  which  he  also  told  them  with 
his  dying  breath,  he  had  left  with  Dr.  Haw- 
kins, no  shadow  of  any  such  discovery  having 
yet  been  produced  by  him ;  but  on  the  con* 
trary  this  odious  sham  confession  to  perswada 
the  world,  that  the  noise  of  popish  Plots  hatb 
been  from  the  wicked  practices  of  some  Protes- 
tants. 

.  We  have  only  left  to  pray,  That  the  God  of 
truth  may  bring  to  ligiit  all  the  hidden  works  of 
darkness,  that  no  wicked  device  formed  against 
the  Protestant  religion,  his  majesty  and  the 
kingdom,  may  ever  prosper ;  and  let  evcr^'  good 
man  say.  Amen. 

Here  followed  the  Paper  printed  in  the  teat, 
at  p.  39a. 


Remarks  on  Fxtzharris's  Trial,  by  Sir  John  Hawles,  Solicitor 

General  to  King  William  the  Third. 


Sir  John  Hawles,  who  was  Solicitor  General 
t$>  King  Wilham  the  Third,  published, 

^  REMARKS  on  the  Trials  of  £ow.  Frrz- 

*'  HARRIS,  ^SPHEN  CoLLEDOB,  Count  Co- 

**  xmosMARK,  the  Lord  Russbl,.  Colonel 
**  SiRVEY,  Henry  Cornish,  and  Charles 
**  Bateman  ;  as  also  on  the  Earl  of  Sliafts- 
'*  bnry's  Grand  Jury,  Wilmer's  Homine 
^*  Replegiando,  and  the  Award  of  Execn- 
**  tion  against  Sir  Thomas  Armstrong  :'^ 
with  the  following  Introduction : 

THE  strange  Revolution  whicli  hath  of  late 
happened  in  our  nation,  naturally  leads  one 
into  the  consideration  of  the  causes  of  it.  The 
danger  of  subverting  the  established  religion, 
and  mvading  property,  alone  could  not  be  the 
causes.  For  if  ifbe  true,  that  the  same  causes 
have  generally  the  same  effect ;  it  is  plain,  ihat 
In  the  reiffn  oi' a  precedent  monarch,  the  sub- 
vernon  of  the  established  reli^on  was  as  much 
des^ed^  or  at  least  was  beheved  to  be  so,  as 
oflate ;  and  it  is  not  material  whether  what 
was  suspected  was  true,  or  not ;  and  property 
as  mudi  invaded  as  of  late,  by  imposing 


Ship-Money,  and  other  taxes  in  the  nation,  but 
more  especially  Hhip-Money ;  which  at  first 
was  hght  and  easy,  but  in  progress  of  time  was 
mcreased,  according  as  it  was  found  the  nation 
would  bear  it.  And  at  length  it  was  feared,  as 
there  was  just  reu^n  so  to  do,  that  it  would 
become  as  biirthensome  as  what  is  now  imposed 
on  the  French  nation  by  the  French  king ;  and 
yet,  when  the  war  broke  out,  if  the  hisUny  of 
those  times,  or  the  persons  who  lived  about  tuof« 
times,  are  to  be  believed,  the  majority  of  the  na- 
tion took  part  with  the  king.  There  were 
therefore  some  other  reasons  for  the  disaffec- 
tion of  the  nation  to  the  late  government,  uuf 
they  may  be  ranked  .under  these  six  heads : 

Exorbitant  Fines ;  cruel  and  ille^  Prose- 
cutiqns;  outrageous  Danoages;  seizing  tha 
Charters;  dispensing  with  the  Test  and  Penal 
Laws ;  and  undue  Prosecutioas  in  criminal, 
but  more  especially  in  capital  matters.  ' 

For  the  First,  I  shall  only  obserfe,  that 
when  the  House  of  Commons,  in  the  parlia- 
ment 1680,  took  that  matter  into  consideration, 
and  intended  to  impeach  several  persoiis  for  ^ 
sami;,  the  highest  rine,  at  that  tiftie  cbmplaidod 


427]  STAT£  TRIAJ.S,  33  Chablbs  IL  iSSU-^Procefimi^  ^gp¥^  [42 S 


of,  was  but  1>000'.  and  yet  in  few  Tears  they 
were  lieigiitened  to  10,000/.  20,0001  8O,Q0o2. 
and  40,000/. 

For  the  Second,  ttie  punishment  of  Oates, 
Dan^eHield,  and  Mr.  Johnson ;  and  the  close 
impnsonraent  of  ]\Ir.  Hampden,  sir  Samuel 
Barnardiston,  and  of  several  other  persons,  as 
they  were  against  the  law,  so  they  were  witli- 
out  precedent. 

For  the  Third,  thoi^h  the  Damages  giren 
to  Bols worth  were  the  first  outrageous  damages 
given,  which  were  taken  notice  of,  and  in  truth 
were^such ;  yet  in  Uttle  tune  damages  for  mat- 
ters of  like  kind  were  quickly  improved  **  to 
10,000/.  £0,000/.  40,000/.  nay  100,000/.  the 
ti-uth  of  which  a  great  many  living  witnesses, 
to  their  sorrow',  can  testify. 

For  the  Fourth,  the.  seizing  the  City,  and 
Other  Chai'ters,  upon  the  pretences  on  which 
they  were  questioned,  was  without  example. 

For  the  Fifth,  the  dispensing  with  the  Test 
and  Penal  Laws  was  as  mischievous  as  it  was 
fllegal ;  it  making  persons  capable,  who  were 
incapacitated  by  law  of  being  m  places,  of  ex- 
ercising offices,  for  whom  the  persons  who  had 
power  to  confer  or  bestow  the  same,  had  more 
affection,  than  for  the  persons  who  at  that  pre- 
sent enjoyed  them  :  The  consequences  of  which 
were  quickly  seen,  in  turning  out  the  present 
possessors,  to  maJce  room  for  others ;  which 
was  the  thing,  which,  as  a  Scotch  bishop  said 
of  another  matter,  '  set  the  kiln  a-fire.' 

Of  these  five  particulani  something  hereaHer 
may  be  said ;  at  present,  this  treatise  is  only  to 
consider  how  far  the  proceedings  in  capital 
matters,  of  late  years,  have  been  regular  or  ir- 
reguliur:  and  as  to  that,  I  shall  not  at  all  con- 
sider how  fiur  the  persons  hereafter  mentioned 
were  guilty  of  the  crimes  of  which  they  were 
accused,  but  how  fiir  the  Evidence  against  them 
was  cOnvinoiottf  to  prove  them  ^lilty,  and 
what  crimes  the  fiicts  proved  against  them  in 
law  were. 


Remarks  on  Frrzaijuus's  Trial. 

The  first  person  I  shall  begin  withal  shall  he 
Fitxharris ;  and  that  it  may  not  be  wondered, 
that  the  trial  and  condemnation  of  a  person, 
who  wak  confessedly  an  Irish  Papist,  i^uM 
be  complained  of;  and  one  whose  crimes  were 
snch,  ttiat  if  the  law  declared  had  not  made 
capital,  it  had  been  just,  in  respect  of  the  male- 
fkctor,  for  the  legislative  power  to  have  enact- 
ed, lliat  he  should  suflbr  the  severest  punish- 
mesit  usually  inflict^  for  the  highest  crime : 
yet,  in  respect  of  the  common  good,  it  had 
Been  fust  and  fit  to  have  panlonea  him,  if  he 
would  h^ve  confessed  woo  were  his  conspi- 
rators and  setters-on  ;  for  I  am  apt  to  think. 
that  if  that  matter  had  been  thoroughly  looked 
into,  some  persons,  afterwards  witnesses  in  the 
lord  Russers,  cokmd  Sidney's,  ind  Mr.  Uamp- 
dte's  Trials,  had  either^  never  been  prodn(»d, 
or  bad  not  been  credited  if  produced ;  nor  would 
ttiy  tod  of  £fl«cz's  throat  have  been  cut ;  and 


my  lord  RujMel  aqd  colonel  Sidney,  migltt  have 
Worn  their  faei^ds  on  their  shoulders  to  tbif  d%y . 
All  will  agree,  tliat  the|?e  was  a  tpeat  strug- 
gle between  the  Whiffs  and  Tories,  as  they 
were  then  called ;  for  nangbg  or  savmg  thi^ 
man :  Both  agreed  he  deserved  to  be  nang- 
ed;  the  first  thought  it  their  advantage  Xq 
save  him  if  be  would  confess,  the  hist 
thought  it  was  fit  to  hang  him  for  fear 
he  would  confess.  And  to  exjdain  the  mat- 
ter, it  is  fit  to  go  a  little  higher :  It  cannot  but 
be  remeinberea,  that  before  the  hreakinjg^  out 
of  the  popish  plot,  Mr.Claypole  was  imnnsooed 
in  the  Tower  for  designing  to  kill  the  ting,  in; 
such  place  and  manner  as  Oates  afterwardts 
discovered  the  papists  intended  to  do  it.  In 
Trinity  term,  1678,  he  had  an  Habeas  Corpus 
to  the  King*s-bench,  and  was  brought  thiuier 
in  order  to  be  bailed,  and  produced  persons  of 
worth  to  bail  him;  but  the  penaltv  of  the  bail 
set  by  the  court  was  so  high,  and  the  court  so 
a^^ravated  the  crime  for  which  he  was  com- 
mitted, and  the  likelihooil  of  the  truth  of  it, 
that  the  bail  refused  to  stand,  and  Clay  pole  ws^ 
remanded  to  the  Tower.  But  the  term  afte^ 
when  the  matter,  of  which  he  was  accused, 
appeared  barefaced  to  be  the  design  of  other 
people,  lie  was  let  go,  for  fear  the  examinatioa 
of  it  should  go  further  in  proving  the  popish 
plot  than  any  thing  at  that  time  discovmd. 
And  if  if  were  now  discoverect,  upon  whose  and 
what  evidence  he  was  committed,  ii  would  go 
a  great  way  in  discoverixu^  the  tnith  of  many 
matters,  as  yet  in  the  £rk  (but  that  design 
miscarried,  because  the  intrigue  was  discovered 
before  it  took  efiect ;  and  yet  a  like  design  was 
still  carried  on,  and  many  of  the  clei^y  of  the 
church  of  England  had  been  prevailed  with  to 
cry  the  popish  up  as  a  fanatic  plot).  The 
papisti  and  the  clergy  of  the  church  of  Eng- 
land being  in  the  late  times  equally  sufferers, 
and  oppressed  by  the  fanatics,  they  naturally 
grew  to  have  a  idndness  for  each  other,  and 
both  joined  in  hating  the  fanatics ;  and  therefore 
pretendedj  at  least,  that  they  did  not  believe 
any  thing  of  the  Ponish  plot,  but  that  report 
was  given  out  by  the  fanatics,  whilst  they 
themselves  were  desigmng  something  against 
the  church  of  England.  The  papists  having 
so  great  a  part  of  the  clergy  of^the  church  of 
England,  ready  to  believe  any  thing  of  a  fana- 
tic plot,  which  they  should  for^e,  and  observ- 
ing that  that  which  gave  credit  to  the  Popish 
plot,  was  writings  concurring  with  oral  tes- 
timony, which  it  did ;  for  very  Utde  of  the 
truth  of  the  Popish  plot  depended  on  the  credit 
of  Oates,  Bedlow,  or  any  other  person,  most 
of  the  tacts  of  that  design,  when  discovered, 
proving  diemselves :  To  instance  in  one ;  Gates 
discovered  Coleman  hod  intelligence  with  La 
Chaise  of  a  design  on  En^and,  and  that  Cole- 
man had  papers  testifymg  as.  much ;  when 
those  papers  were  seized,  and  owndl  by  Cole- 
man, and  the  purport  of  them  was  what  Oates 
said  they  were,  it  was  not  material,  whether 
Oates  was  a  tnan  of  truth  or  not ;  ti^e  papers, 
without  Gates's  further  evidence,  tufficieDdjr 
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imffed  tlie  dsrign :  I  wy,  the  pcpists  having 
•bserT«d  wlwt-tfaee?Kleaioe  was  which  gare 
credit  to  that  plot,  raolTed  to  punue  the  same 
steps,  and  therefore  DsBeerfieU  was  made  use 
fo  to  leave  papers  in  eol.  Mansers  lodging,  who 
Wis  an  aoquaistsiice  oi'-my  lord  Hhatbburv's, 
impoii^ng  a  plot  ;'*  but  that  was  so  foolishly 
esiried  oo,  mmI  the  the  then  Attorney- General 
(sbr  Creawd  Levins,)  who  had  the  enmination 
oftbat  matter,  not  being  qualified  with  the  ss- 
sVliaaioe  his  sucoessor  Ind  to  carry  on  a  thing 
that  had  neither  sense  nor  honesty  in  it,  made 
sneh  a  scurvy  report  of  the  matter  to  the  king 
and  bonncil,  that  they  were  enforced  to  vote 
Msnuel  innocent,  Dangerfieid.  guilty,  and  that 
it  ^^  as  a  design  of  the  papists  to  lay  a  plot  to  the 
dissenteis  cmuve,  ami  a  further  proof  of  the 
Popish  plot.  Bat  that  Attorney  <6eneial  being 
removed  to  a  place  of  more  honour,  though  of 
less  profit,  and  another  (sir  liobert  Sa\t-yer)  put 
in  his  place,  the  papists  resolved  to  carry  on 
the  same  design ;  and  no  person  a  fitter  instru- 
ment dian  Fitxharris,  in  ivfifiect  of  his  religion 
and  his  acquaintance ;  but  before  his  design 
came  to  perfectirm,  it  was  discovered. 

He  was  first  impdsoned  in  Newgate,  where 
some  persons  (amongst  whom  Mr.  Cornish,  as 
I  remember,  thenvHheriff,  was  believed  to  be 
one,  and  it  was  not  the  least  of  his  crime  that 
he  ende^roured  to  look  into  that  Arcanum) 
went  to  examine  him  as  to  the  particulars  of  that 
design ;  which  was  quickly  taken  notice  of, 
and  the  prisoner,  in  breach  of  the  Habeas  Cor- 
pos  act,  removed  from  thence  to  the  Tower, 
where  he  was  kept  dose  prisoni?r. 

The  parliament  at    Oxford    meeting  soon 
after  Fitzharris's  apprehension,  andthellouse 
of  Commons  being  informed  of  as  much  of 
his    designs    as  was  then   discovered,  they 
thought  themselves  highlv  concei-ned  to  ex- 
amine him  ;  but  how  to  do  it  they  knew  not : 
only  they  resolved  (upon  a  report  which  one 
of  their  members  made  them  of  one  Hul^rt, 
who   confessed  himself  guilty    of  firing  the 
City  of  London,tupon  which  it  was  resolved 
to  examine  him  in  the  House  of  Commons  the 
next  morning,  but  before  the  House  sat,  Hu- 
bert was  hanged)  that  Fitzbarris  should  not  be 
banged  inthout  their  knowledge  and  consent ; 
and  to  effect  it,  thev  remembered  a  design  to 
Ivy  the  five  poiibn  lords  in  the  Tower  ■  upon 
Indictments ;  whereupon,  Mf  they  shoukl  be 
acquitted,  it  was  thoi^it  that  these  acquittals 
might  be  pieaiiable  to  impeachments.    To  pre- 
vent which,  the  Uouwt  had  exhibited  general 
impeachments  of  high-treason  against  uiem.in 
the  House  of  Lords  ;  wMch  had  such  success, 
that  the  lords  were  never,  and  the  judges  eave 
their  ooinion  that  they  could   not  be,  triou  on 
the  inmctments,  as  long  as  the  impeachments 
were  in  being ;  for  which  reason  the  House  of 
Commons  exhibited  a  general  impeachment  of 

highrtceaaon  in  the  House  of  Lords  against 

*       ■    ■ 
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Fitzhairis,  which  was  received ;  after  which 
the  House  of  Lords  made  an  order,  diat  Fits- 
harris  migtit  or  should  be  tried  in  the  King's- 
bench  for  the  same  treason ;  suddenlv  after 
which  that  parliament  was  dissolved,  whether 
Fitzharris's  business  was  the  break-neck  of 
that  partiament,  1  know  not,  but  it  was  shrewd^ 
ly  suspected  it  was. 

There  was  at  that  time  a  Chief  Justice  in 
the  King*s-bench,  (sir  l^illiam  S^^roggs,)  who 
was  himself  under  an  impeachment  of  high- 
treason,  and  had  not,  for  that  reason,  satin 
coTMt  for  some  terms  preceding  ;  and  the  trial 
of  Fitehanis  being  generally  looked  upon  to 
be  as  illegal  as  it  was  odious,  it. was  thought 
convenient  to  carry  it  on  by  a  person  of  better 
credit ;  whereupon  one  who  had  been  a  puisne 
judge  of  that  court,  (sir  Francis  Pemberton) 
and  had  behaved  himself  very  plausibly,  ana 
bad  ffained  credit  by  being  turned  out,  was 
thou^t  to  be  the  fittest  person  to  undertake 
it,  and  accordingly  the  tlien  present  Chief 
Justice  was  removed,  and  the  other  was  pre- 
ferred to  his  place. 

It  being  resolved  that  Fitzharris  should  be 
tried,  the  business  was,  how  to  get  Witnesses 
to  give  evidence  to  a  jury,  and  how  to  ^t  ju- 
ries to  find  the  bill,  and  to  convict  the  prisoner, 
which  were  diiBcult  preliminaries. 

A  person  (sir  William  Waller,)  who  had  been 
one  of  the  House  of  Commons  M-hich  had  ex- 
hibited the  Impeachment^  was  a  principal  wit- 
ness ;  but  if  he  should  give  eviilonce  on  the  in- 
dictment,  he  knew  not  how  far  he  might  be 
hereafter  questionable  and  punishable  for  -it^ 
when  a  parliament  should  sit  again  ;  but  at 
last  that  person  was  prevailed  upon,  to  give  evi- 
dence, bnt  by  what  means  is  best  known  to 
himself.  And  as  for  the  juries,  giand  and  pettr» 
they  were- satisfied  with  the  direction  of  the 
court,  that  they  not  only  mi^t,  but  ought  to  find 
the  bill  and  verdict,  acconhng  to  their  evidence. 
And  I  tliink  the  court  was  so  far  in  the  right. 

That  matter  being  adjusted,  a  Bill  of  High- 
Treason  was  found  against  the  prisoner ;  whm- 
upon  he  was  presently  arraigned,' and  after 
much  contest,  and  declaration  of  the  court, 
that  they  could  hear  nothing  till  he  had  pkadad 
in  chief  (which  if  he  hod  done,  the  plea  he  af- 
terwards {deeded,  which  ^yasthe  iunsdictionof 
the  court,  had  come  too  late),  he  had  leave 
given  him  to  plead  the  special  luatter  of  the 
impeachment ;  and  accordingly  counsel  w.ere 
assi^ed  him  to  draw  up  and  argue  his  Plea 
put  in  to  the  jurisdiction  of  the  court :  .  wiiich 
vvas,  *<  That  he  was  impeached  in  a  superior 
court  for  the  same  treason." 

.  Great  endeavours  were  used  to  have  the  plen 
over-rpled,  without  so  much  as  hearinglJie  pri- 
soner's counsel  for  the  maintaining  it.  The  pre- 
tences were,  that  the  prisoner  on  his  plea  ought 
to  have  produced  the  record  of  his  impeack- 
ment,  and  that  the  plea  of  the  impeachment 
for  High-Treason  in  general  was  naught,  with- 
out snecifyiiig  whst  the  High-Treason  was  ibr 
whicn  he  was  impeached ;  for  an  inapeaob-^ 
ment,  or  i^  indictment  of  High-Treaeon  in  ge«. 
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aend  was  luiaght ;  thai  the  king  had  power  to 
proceed  on  an  impeadimeut  or  indictment  for 
the  same  4hin)^,  at  his  election :  That  the  alle- 
lotion, ''  thai  ri'izharris  was  impeached,  which 
impeachment  stood  in  full  force,''  net  having 
mentioned  an  ifnpeachmcnt  before,  «ras  naught. 
Bat  afterwards  tLe  Attorney  Geoeml  demuired, 
and  the  prisoner  joined  in  the  demurrer.  And 
then  a  day  was  given  to  argue  the  j^ea  till  Sa- 
turday the  7th  <^  Af ay,  at  which  time  the  M* 
temey  added  to  the  excepti<ms  he  toi^  to  tlie 
plea^  Whether  a  suit  in  a  superior  court  can 
takft  away  the  juiisdiction  of  another  inferior 
court,  who  had  au  original  jurisdiction  ^of  the 
cause,  of  the  person,  and  Of  the  fact,  at  the  time 
of  the  feet  committed  ? 

To  maintain  tlie  plea,  the  counsel  for  the 
prisoner  alledged,  that  an  impeachment  differed 
from  an  indictment ;  the  first  was  at  the  suit  of 
the  Commona  of  England,  and  was  like  an  ap- 
peal, or  ratht^ran  appeal  resembled  an  impeach- 
ment; that  the  proceeding  were  diffoent  in 
tbe  trials :  in  the  first,  the  trial  is  by  the  House 
of  Lords;  in  the  last,  of  a  commoner,  by  a 
jnry  of  Commons.  In  the  last,  but  -little  time 
was  allowed  for  giving  or  considering  of  the 
evidence ;  in  the  first,  a  much  lonrar  time. 
Hiai  this  matter  was  never  practised  before ; 
that  the  king  nuiy  paidon  a  cnminal  prosecuted 
by  an  indictment,  but  not  by  an  impeachment 
no  more  than  if  prosecuted  by  an  appeal.  If 
he  should  be  acqnittedon  tne  indictment  it 
might  be  a  question,  whether  that  may  be 
pleaded  in  bar  to  the  impeachment ;  and  if  not, 
the  prisoBcr  dionld  be  brought  twice  in  jeopardy 
ef  bis  life  for  the  same  crime  contrary  to  the 
rule  of  law. 

To  the  objectioB,  Thatthe  Plea  waanot  certain ; 
it  being  pleaded  as  an  impeachment  of  High- 
Treason,  not  setting  forth  the  High-Treason  in 
particolar ;  it  was  answered,  that  an  impeach- 
ment differed  from  an  indictment :  for  by  the 
custom  of  Parliament,  which  is  the  law  of  the 
bind,  such  a  general  impeachment  is  ^oqd ;  but 
by  the  kw,  a  general  indictment  of  High-Trea- 
son, without  speoifyinff  what,  when,  where,  or 
how,  is  not  g^rad  ;  and  therefore  the  plea  of  an 
indictment  and  an  impeachment  is  variAnt. 

To  the  objection,  That  there  was  no  impeac^fa- 
ment  mentioned  before  the  averment  of  qua 
quidem  impttitio^  it  was  frivolous ;  for  it  was 
before  meatier,  ei  that  he  was  impeached,  and 
then  hy  a  necessHury  consequence  there  was  an 
impeachment. 

Asrto  the  objection,  Tiutt  the  king  might,  in 
vhidi  court  h%  would,  orosecute  for  High- 
Treason,  it  was  little  to  the  pnrpose ;  for  the 
■leaaedid  noioOme  up  to  it,  the  impeachment 
being  the  suit  of  the  Conunons,  and  not  fA'  the 
king;  and  that  the  courts  of  Westminster-Hall 
had  refosed  to  meddle  with  matters  rehting  to 
the  pariiament.  That  though  the  impeach-' 
mentwvs  genera],  yet  it  was  made  certain  by 
the  nvcnneBt ;  that  it  was  for  the  same  crime 
fw  which  the  hidictment  was :  That  the  At- 
tanwy*6eiieral  might  h«reiakm  iasne,  that 
theire  wso  Midi  impeachaient  mm  wa^pteded. 


or  else  he  mighr  have  saiil, -that  the  itepeaoh» 
niont  was  not  for  the  same  treason,  fer  which 
he  was  indicted ;  but  having  demvrreds  he  ha4 
confessed  both  to  be  true.  Hist  at  commo» 
law.  if  an  appeal  of  munder  had  heen  broug|i^ 
the  king  could  not  prooeedonthe  indictniaiit* 
till  Uie  appeal  was.determined ;  that  the  iud^fes* 
whereof^some  were  then  in  court,  had  givot 
their  opinions  to  the  king  and  oosincil  ooQcenir 
ing  the  tiye  Popish  LorJb,  that  they  couU  not 
be  tried  upon  indictments,  so  king  aBgeoenJ 
impeachments  were  depending  for. the  same 
treason  :  and  yet  their  oases  iura  this  deferred  ; 
there  the  indictments  were  found  before  the  Un*' 
peachraents  preferred,  and  here,  after  the  im- 
peachment. 

In  the  reply  to  vitiate  the  Plea,  it  was  insist- 
ed. That  it  did  not  conclude  «  si  curia  prooedeiv 
*•  debeat'  as  well  as  *  vult,'  as  was  usual  lor 
Pleas  of  tlmt  nature  to  do ;  that  perhaps  tfaie 
matter,  if  the  prisoner  had  been  acquitted  unon 
the  Impeachment,  might  have  been  pteaded  in 
bar  to  tiie  Indictment,  but  it  wns  not  pleadable 
to  the  jurisdiction  of  the  court;  that  in  the  case 
of  the  Five  Lords,  the  Indictments  were  r»> 
moved  into  the  House  of  Lords ;  that  appeals 
in  treasons  are  taken  away  by  the  first  of  Uenrr 
the  4th ;  that  in  the  Plea  it  ought  to  be  averred* 
what  Lex  et  Consuetude  Parlmmenti  are ;  that 
till  Articles  carried  up,  no  man  impeached  is 
oWged  to  answer ;  that  in  all  cases  of  Appeals, 
a  man  is  put  twice  in  jeopardy  of  his  life,  if  ba 
be  tried  upon  an  indictment  within  a  year. 

To  take  a  short  review  of  what  hath  been  re- 
cited, it  was  thought  the  king's  cotuisel  run  the 
court  upon  a  rock,  and  it  was  hard  for  diem  to 
^  off.  The  court  had  advised  them  to  taloa 
time  to  consider  what  course  tliey  would  take  $ 
but  the  king's  counsel  were  hasty,  as  they  al- 
ways were,  when  they  were  resolved  to  carry 
a  matter  right  or  wrong ;  and  having  three  baa 
ways,  they  chose  the  woi'st. 

If  they  had  taken  issue  on  the  record,  or  the 
averment,  that  the  impeachment  and  indict- 
ment were  not  for  the  same  treason,  they  might 
have  pretended  that  the  Journal  of  the  Houee 
of  Lords  was  not  a  record,  or  that  the  Debates 
in  the  House  of  Commons  were  not  eood  evi- 
dence ;  or  if  they  had  replied,  the  order  of  the 
House  of  Lords  for  trying  the  pfitoner  in  the 
King's-Bencfa,  to  the  plea,  tliey  mig^t  have  in- 
sst<3  on  the  power  of^the  House  so  to  do ;  but 
having  demurred,  they  confessed  the  tmth  of 
all  the  matter  of  the  plea,  and  waved  the  benefit 
of  that  order,  and  stood  upon  points  of  law, 
either  conceded  by  the  cdurt,  or  resolved' by  the 
judges  before,  or  such  necessary  inferences 
firom  them  as  were  impossible  to  be  denied* 

It  could  not  be  denied,  but  a  general  im- 
peachment of  high  treason,  by  the  custom 
of  parliaiMnt,  was  good  ;  it  coul^  not 
be  denied,  iTut,  by  the  resolution  of  the  judges 
in  the  case  of  the  Lords  in  the  Tower,  a  ge- 
neral impeachment  of  high  treason  etopped 
proeeedinffs  upon  an  indioanent  for  the  same 
matter.  It  did  not  difo  the  case,  that  the  ia- 
diotments  in  the  Siag^BcDoh  egmost  the 
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fti  efery  inie  knows  neir  indidiaenlB  migfat 
hOTtkem  |iwlbimd  agMMt  Ihem  for  the  Mune. 
iaMMa»  -ADdifthstMbecAtliereaaMftoftbe 
jv^pet  reiolotioD,  wfa^  did  not  the  judgfN  then 
IB  «o«l;  aII^  Off-moil' pMrfrof  whom  wvrejadges 
iOihe  giving' Ifanl  opinioa,  deny  the  opioion,  or 
thoienMialMg«d?  which  ihejr  did  noL  It 
wMbiO  a  reaooii-  to  dsoUow  the  plea,  becaooe 
ptfticnhff  ariiolei  use  to  fbihnr  gonevaL  io»T 
ptdchnfenli^  aBdkthe  impeached  are  aoc  hiand 
to  aiwM  tiit  the  pofticcilarxarticleo  were  «]rhi>- 
I,  whieh  io  true ;  for  by  die  same  reaaoo,  a 
■t  entnol  |neaa  an  action  depending' 
him'  for  the  eano'matter  i&  a  superior 
infefls  the  pbintiflr  hath  decfauied  against 
hiiMidio  eoperior  oomt,  which  is  not  trae.  It 
was  not  a  fcaeeii  that  all-  records  in  inforior 
oomts  nraol  be  plsaded:  parlicni»)y,  aaindict- 
MoiiUiiaadthefeo;  becanse  such  records  must 
bo  ooMain  and  partKuhur,  or  else  they  are  eiro- 
BSOK,  aad  cannisi'be  pleaded ;  bat  an  impeach- 
■ant  BMy  be  gqwak 

I^MPe  the  matter  of  a  plea  is  naught,  no 
ftiai«avmaltoilgood;  thou^  where  tte  mat- 
Ut  of  a  plea  is  ^od,  an  ill  iorm  may  spoil  it. 
If  dutcfora  a  genenal  ladictment  or  record  is 
BBHipbt,  as  in  all  the  cases  dted  against  the 
plHy  it  wa^no  spoeial  vrena^  to  rShlce  it  to 
a  eartaiaty,  or  iny  ftvm  can  make  it  a  good 
plea:  hati^gaicTU  impeaohment  is  good,  and' 
therefore  iimay  and  most  be  pleaded  generally ; 
and  ploadii^  itspeetaUy  would  make  itfidsc^  if 
time  were  no  snbseqoent  articles,  as  in  tnis 
ease  thcte  were  not,  to  ascertain  it. 

It  ioto  no  purpose  to  ma  through  all-  the 
rimMo  of  ^le  counsel  or  ooait  against  the  plea, 
wiMnthay'att  said  the  matter  <^  the  plea  was 
not  in  question,  bat  the  form ;  and  yet  when  so 
often  ask«l,  in  what  of  the  form  it  was  defoc- 
tivev  ^7  ^>***^  ^}  &M*  ^  answor.  If  it  be 
agreed  ttatUie  matter  of  a  plea  is  good,  but  it 
lodtfailiia  in  form,  they  alf^ys  shew  how  it 
ought  or  m^jht  have  been  mended ;  whidi  in 
this  case  was  never  done:  and  as  this  case  was 
Msr  in  several  paiticttlavs,  so  it  is  in  this,  that 
in  readm^ail  the  avgumenta  of  this  ploa,  no 
man  knowo,  by  what  wat  disoouiBed,  muA  was 
the  point  in  questfout 

After  the  aigomente,  the  chief  justice,  in 
show  at  least,  very  fovoorably  oflers  the  pri- 
soner'e  oomiaei  liberty  to  amend  the  plea,  if 
ihey  could  ;>'  v^hich  tfaejb^prehending'  as  thejr 
1m-  rotfloni  for  I  ^ak  none  can  shew  howit 
ndght  havvbeen  mended,  rather  a  catch  than  a 
foveor)  refused  to  do ;  whereupon  the  coort 
took  tmie  to  consiiler  of  k,  and  on  the  11th  of' 
May,  there  bishig  a  great  auditoiy.  raiherto 
hev  hosTthe^  jim^  would  bring  thensdves 
of;  tkm  to  know  what  the  Ikw  of  the  plea  was, 
the  eli|ef justice,  withont  any  reaoons,  delivered 
dwiiphiion  of  the  oouft,  ujpoa  Oonforeuse  hod' 
with  other  judges^  that  his  brothers,  Jonea, 
Bayraond;  and  faunodf,  were  of  o]»nioD  that  the 
plea  .was  insufficient;  his  brother  Dolben  not 
resolved,  hut  doubtrnj^  oonccmhtf  ft,  and  there- ' 
Are  awarded  tho- pOiOIHr  ihOW  pkt4  to  tho 


iodicimeot,  whidi  ho  did>  Not  Chnlty ;  and  h\f 
trial  ordered  to  be  the  aeit  term. 

I  think  it  wouldpuule  any  person  to  sheWy 
if  ever  a  court  of  Westminster-Uall  thought  a 
matter  to  be  of  such  difficulty  as  fit  to  be  ar« 
gued,  that  they  gave  their  judgments  afler«t 
wards  without  the  reasons  :  it  is  true,  that  th9 
courts  of  civil  law  allow  debates  amongst  thai 
judges  to  be  private  among  tfaemselv^ ;  but 
the  proeeedintfs  at  common  law  alwMrs  were, 
and  ought  to  be,  m^aperia  curia**  Had  this- 
practioe  taken  place  beretofore,f  as  it  hath  of. 
late  (bat  alf  smoe  this  precedent),  no  tauk 
>tonld  have  Imewa  what  the  law  of  Eaglaml 
'Was,  for  the  year-hooka  and  reporti  are  nothinas 
but  a  relatk>n  of  what  is  saiu  by  the  eounsd 
and  judges,  in  ipvingjudgment,  and  contain  the 
reasons  of  the  judgment,  which,  are  rarely  ex« 
pressed  in  the  record  of  the  judgment ;  and  it' 
18  as  much  the  duty  of  a  judge  to  give  the 
reasonawhy  hedoubts,  as  it  is  of  him  who  ia 
satisfied  in  the  judgnaeut.  Men  sometime^ 
will  be  ashamed  to  over  those  reaaons  in  ^blic^ 
i^ich  they  may  pretend, -satisfy  them,  ifcon^ 
oealed  ;  besides,  we  have  a  maxim  inlaw  un^ 
deniable,  and  of  great  use,  that  any  person 
whatever  may  rectify  or  infoim  a  Court  off 
jud^  publicly  or  privately,  as  Amicus  CurisBy 
afnendto  the  Court,  ir  a.iViend  to  jusdoes 
but  can  that  be  done,  f  the  stande«-by  know 
not  die  reason  upon  which  the  Court  pronounce 
their  judgment  ?  Had  the  three  jud^fea,  whe 
were  clear  in  their  opinioo,  given  their  reasons 
of  that  opinion,  peihaps  some  of  the  standeroM- 
hfy  might  have  shewed  reasons  untheught  of  by 
tliem,  to  have  made  them  sta|;ger  in,  if  not 
alter  that*  opinion  ;  or  if  justice  Dolben  had 
given  the  rraaon  of  bis  doubt,  perhaps  m 
stander-by  might  have  shewn  bkn  a  reasoi^ 
unthought  of  by  him,  which  would  have  mada 
him  positive  that  the  plea  was  or  was  not  a 
gvodplea. 

if  a  man  swears  what  is  true,  not  knowing  i| 
to  betme,  thaugl>it  be  logically  a  truth  as  it  ia 
distinguished,  yet  it  ia  moraUv.a  fye  ;  and  il'^ 
judge  give  judgment  acoonfinff^  to  law,  not 
knowing  it  to  be.  so,  as  if  he  did  notknow  tha 
reason  of  it  at  that  time,  but  bethought  himselC 
of  a  reason  tor  it  alterwar^,  though  theiudg- 
meat  be  iegalv  yet  the  psonounctng  of  it  ii» 
unjust. 

Judgea  ought  to  be  bound  up  by  the  reason* 
given  in  public,  and  not  satisfy  or  make  good 
Sietr  judgment  by  after-thought  of  reaaona* 
Howveiy  ill  did  it  become  the  chief  justica 
POpham^  a  person  of  learning  and  parts,  in  thai 
attahrtmg  sir  Walter  Raleigfa,  oi'  whieb  trial 
all  staeo  that  time  have  copiplfl^ei  r'when  ha 
gav«  his  opmbn,  that  the  affidavit  of  the  loni^ 
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t  Ofdd  timabefose  Edw.  d,  tb^  reawoo 
uaedtobaeatorod  on  reoord incases  of  dJffi« 
oakyy  but  over  afterwards  were  cqastantbp 
prowMROPoad^by  the  Coatt,  that  they  mi^t  ba 
pnUMied  in  tba  BookH  of  Cafoo  ooA  R^ortTi 
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Cobbam,  t^en  in  the  absence  of  sir  Walter, 
might  be  given  in  evidence  against  him,  without 
vrodacing  the  lord  Cobham  face  to  faice  to  ^ 
Walter  (which  was  desired  by  him  ahhougli 
the  lord  Cobham  was  then  forthcoming). 
When  he  summed  np  the  evidence,  he  said, 
*  Just  then  it  came  mto  his  mind,  why  the 
accuser  should  not  come  face  to  face  to  the 
prisoner^  because  he -might  retract  his  evi- 
dence ;  and  when  he  shomd  see  himself  must 
die;  he  would  think  it  best  that  his  fellow 
should  live  to  commit  the  like  treason;  and 
80 in  some  serf  seek  revenge.'*  Which,  be- 
sides that  it  is  against  the  common  law,  and 
reason,  it  is  against  the  express  statute  of 
£dw.  6,  which  takes  care,  that  in  treason  the 
witness  shall  be  brought  face  to  face  of  the 
person  accused. 

Did  it  become  a  just  man  to  give  hi^  opinion, 
and  bethink  himself  of  a  reason  afterwards  f 
And  I  am  mistaken  if  it  will  not  herein  appear, 
that  many  persons  complained  of,  have  not 
keen  gulty  of  the  same  weakness  or  injustice, 
eall  it  jrhicb  vou  will ;  so  foolish  are  the  best 
lawn^ers  and  plausible  speakers,  when  they  re- 
foive  to  carry  a  point,  whether  just  or  not : 
however  they  may  deceive  the  ignorant,  yet 
they  talk  and  argue  veiy  absurd^  to  the  ap- 
prehension of  the  nuyority  of  mankind.  And 
Ifaey  had  been  sooner  discovered,  but  that  the 
discoverers  werequickly  suppre^ed  and  crush- 
ed, as  scandalizersof  the  justice  of  the  nation. 
And  I  think  this  may  bejustly  called  the  first 
nute  judgment  given  in  Westminster- HaU. 

But  to^  return  to  Fitzharris's  trial,  which 
came  on  the  0th  of  June  ;  and  then  the  king's 
eounsd  made  use  of  their  arts  in  managing  the 
jory.  And  first,  there  were  a  great  many  per- 
aons  for  jurors  to  whom  Mr.  Attorney  had  no 
atomach  ;  some  challenged  for  cause,  for  that 
they  were  no  Freeholders,  as  John  Kent,  Giles 
Shute,  Nathaniel  Grantham,  and  several  others; 
and  the  chiallenge  allowed'  to  be  a  good  chal- 
lenge by  all  the  Conrt ;  for  .though  the  chief 
justice  only  spoke,  yet  ail  the  Court  assent  to 
what  one  judge  says,  if  they  do  not  shew  their 
dissent.  I  <m  not  talLe  notice  of  this,  as  com- 
plaining of  it,  for  I  think  it  is  a  good  cause  of 
«haJlei^  in  treason  ;  but  then  I  cannot  but 
wonder  at  the  assurance  of  the  same  king's 
counsel,  who  denied  it  to  be  a  good  cause  of 
•hallenge in  the  k)i^  Riusel's  trilil.  It  is  tiue, 
that  was  a  trial  in.  the  city,  but  that  matter  had 
so  consideration  in  the  judgment ;  for  after  the 
lord  Russel's  counsel  had  been  heard,  all  the 
judges  delivered  their  opinions,  that  at  common 
law.  No  Freehold  was  no  diallcnge  in  tr^eason ; 
and  that  the  1  and  9  Phil,  et  Mar.  had  re- 
alored  the  trial  in  treason  to  be  what  it  was  at 
oomroon  law  :  of  which  number  of  iudges,  sir 
Francis  Pemberton  and  sir  Thomas  Jones  were 
two.;  nay,  sir  Frahcis  Pemberton  asked  Mr. 
PoUexfen,  whether  he  found  any  resolution  at 
eommon  law,  that  no  freehold  was  a  challenge 
in  treason.    And  that  judgment  is  afterwaras 

*  See  Yol.  S,  p.  31|  of  H^  CfiU/scAia, 
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citedin  colonel  Sidn^s  trial,  as  the  opinion  «C 
all  the  judges  of  En^and,  That  no  freehold 
was  no  challenge  to  a  juror  in  treison  at  com- 
mon law  ;  and  colonel  Sidney's  trial'  was  in  a 
county  at  large! 

But  if  it  W9S  not  a  challenge  at  commoii' 
law,  I  would  know  how  it  came  to  be  a  chal- 
lenge in  Fitzharris's  ease?  There  was  no  in- 
tervening act  of  parliament  to  alter  thelawiiQ- 
tween  the  two  trials,  that  I  know  of. 

Another  art  used,  was  to  challenge  for  tim 
king  without  cause,  where  no  cause  could  be 
shewn,  such  jurors  as  they  did  nut  like. 

The  prisoner  was  troubled  at  this,  and  ap» 
peals  to  the  Court,  whether  the  Attorney-Ge- 
neral was  not  obliged  to  shew  his  cause  of 
challenge;  but  is  ansvfered  by  the  Courty 
that  he  need  not  till  all  the  pannel  was  gone 
through,  or  the  rest  of  the  jurors  chaHenged, 
which  is  true ;  but  had  the  prisoner  been  ad- 
vised to  challenge  the  rest  of  the  jury,  as  h# 
would  have  been  if  he  had  had  counselj  the 
attorney  must  have  waved  his  challenffe,  or 
pat  off  the  trial.  And  since  he  was  not  attowed 
counsel,  why  should  not  the  Court,  accordinfl^ 
to  their  duty,  aa  they  have  said  it  is,  advised 
him  so  to  do  ?*  I  am  tnire,  in  count  Coning- 
smark's  trial,t  when  sir  Francis  Winningtoa 
challenged  a  jnror  without  cause  for  the  kiagv 
the  Court  presently  asked  ihe  caose;  and 
such  answer  was  made  by  the  prosecutor's 
counsel  as  was  made  to  Fitzharria :  wha«- 
upon  the  Court  told  the  count,  that  the  way  to 
make  them  shew  their  cause  of  challense,  was 
to  challenge  all  the  rest  of  die  jury ;  and  there- . 
upon  the  challenge  was  waved,  lliey  were 
different  practices,  tending  to  different  ends  ; 
and  accordingly  it  succeeded  ;  Fitzharria^  was 
convicted,  and  the  count  acquitted. 

Upon  the  trial  the  evidence  was  this ;  Fitz- 
hamswas,  the  81st. dav  cf  FdNuary  1681, 
with  Everard,  and  gave  him  heads  by  word  of 
ikiouth,  to  write  the  pamphlet  in  the  uMttct- 
ment  mentioned,  to  scandalize  the  king,  miss 
rebellion,  alienate  the  Jiearts  of  the  vaoale,  and 
set  them  together  by  the  tars  ;  the  Ubel  was  (o 
be  presented  to  the  French  ambassador's  con- 
fessor, and  he  was  to  present  it  to  the  French 
ambassador  ;  and  it  was  to  set  these  people . 
together  by  the'ears,  and  keep  them  claaUnflk 
and  mistrusting  one  another,  whilst  the  Frendi 
should  gain  Flanders,  and  then  they  would 
make  no  bones  of  England :  for  which  libel 
Ever;:rd  was  to  hare  forty  jgmaeam^  and  a 
monthljr  pension,  which  should  be  some  thou- 
sands M  pounds.  Everard  was  to^-be  brought 
into  the  cabai,  where  several  Protestants  and 
parliame&t<!Bwli  came,  to  0.ve  an  aooount  to 
the  ambasaadorjiow  things  were  transacted. 
Everard  asked  what  would  be  the  use  of  the 
libels  ?  Fitzharris  said,  we  shall  disperse  theyi 
we  know  how  ;  they. were  to  be  ^r^wn  in  &e 

■   '?.■— ■    -.^i    1^ 

*  See  the  Note  to  tite  Case  of  Don  Panta- 
loon Sa,  vol.  5,  p.  466,  and  that  to  Twynls 
Case,  vol  6,  p.  5 16,  of  this  Collection 
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aune  <kf  the  NoooopAtfinists,  aad  to  be  put  and 
&tliei«d  upoQ  tben.  Tiiis  was  the  sum  of 
Everard's  eirideiice. 

Mr.  Smith  [WMred  Fiuharris's  ^vuif  in- 
•tructions  to  Evemrd ;  aod  sir  William  Waller 
and  others  proved  the  libel,  and  Uie  discourse 
•boat  gaining  Flanders  and  England  :  other 
witpesses  .were  examined  to  prove  Fitzliarris's 
hand.  For  the  pnsoner,  Dr.  Qates  said,  £ve- 
rard  told  him  the  libel  was  to  be  printed,  and 
to  be  sent  about  by  the  penny- post  to  the  pro- 
testing ioids,  and  leading  men  of  the  House  of 
Commons,  #ho  were  to  be  taken  up  as  soon  as 
they  had  it,  and  searched,  and  to  have  it  found 
about  them.  jEle  said  the  Court  bad  a  hand 
in  ity  and  the  king  had  given  Fitzharris  money 


.employed  by  him  in  some  trifling ^ 

and  that  he  had  got  money  of  him  ;  but  added, 
as  of  his  own  knowledge,  that  the  king  never  - 
spoke  with  him  till  ailer  he  was  taken,  which 
was  tte  28th  Februai^  last. 

AU  the  Evidence  being  over,  it  was  summeyl 
up  by  the  counsel,  That  upon  all  the  circum- 
stances of  it,  Fitzharris  was  the  contriver  and 
director  of  the  libel  \  tliat  it  was  a  treasonable  " 
libel,  and  a  Jesuitical  design  ;  that  the  excuse 
he  made,  as  if  E^'erard  drew  him  into  it,  or 
trepanned  him  into  it,  was  in  vain,  nothing  of 
that  being  proved.  That  Everard  could  do 
nothing  alone,  and  therefore  sir  William  Waller 
roust  be  in  the  contrivance  ;  but  that  was  un- 
likely :  that  the  prisoner  would  insinuate  that 


lor  it  already,  and  wowd  give  him  more  if  it    the  king  hired  him  to  do  "it,  because  the  king 
i-_j  gave  him  money,  but  that  was  out  of  charity  ^ 

and  therefore  concluded,  with  a  great  many 
words,  that  an  Eng^lish  Protestant  jury  of  \^ 
substantial  men  could  not  but  find  the  prisoner 
Guilty. 

The  Court  added,  that  though  Dr.  Dates 
said.  Everard  said  it  was  a  design  of  the  Court, 
and  was  to  be  put  on  some  Lords,  and  into 
some  parliament-men's  pockets  ;  yet  Evenurd 
was  thei-e  upon  oath,  and  testified  no  such 
thing  in  the  worid  ;  and  for  the  Impeachnieot 
m  the  Lords  House,  they  were  not  to  take 
notice  of  it. 

After  which  the  jury  informed  the  Court, 
that  they  heard  there  was  a  vote  in  the  House 
of  Commons,  that  the  prisoner  should  not  be 
tried  in  any  inferior  Court :  to  which  the  chief 

^*ustice  said,  that  that  vote  could  noi  alter  the 
aw,  and  that  the  judges  of  that  Court  had  oon« 
ference  with  all  the  other  jud§[es  concerning 
that  matter;  and  it  was  the  opinion  of  all  the 
judges  of  England,  that  that  Court  had  a  juris* 
diction  to  try  that  man.  After  which,  justice 
Jones  was  of  opinion,  that  if  he  were  actjuitteil 
on  that  indictment,  it  might  be  pleaded  m  bar 
to  the  hnpeacbment ;  and  justice  Raymond 
delivered  his  opinion  to  the  same  purpose.  It 
is  strange  that  all  the  judges  should  w  of  that 
opinion  ;  yet  before  it  was  said,  justice  Dolbea 
doubted.  It  is  more  slranjg;e,  that  if  justice 
Dolben  was  not  of  that  opinion,  he  would  hear 
it  said  he  was,  and  not  contradict  it.  It  is 
most  strange,  thatifthe  Judges  of  that  Court 
were  of  that  opinion,  they  had  not  declared  so, 
in  the  arguing  or  giving  jud^ent  on  the  PJea^^ 
for  that  was  toe  matter  of  it,  beine  pleaded  to 
the  jurisdiction  of  the  Court,  that  they  had  not 
power  to  try  the  prisoner  for  that  criipe,  np 
circumstanced. 

If  the  Plea  had  been  over-nlled  esto  the 
matter,  none  would  have  been  so  imperdneni 
as  to  go  about  to  maintain  tbe/orm  of^it. 

Now,  to  say  truth  iabehatf  of  the  publie» 
and  iiot  on  behalf  of  JFitzharris,  the  evidence 
was  unfairly  summed  up ;  for  Fitzharris  never 
pretended  Everard  drew  him  in,  or  was  to 
tcepan  him  :  it  is  true«  he  asked  Everard  what 
the  design  of  the  pamphlet  was,  and  whether 
he  was  or  not  put  upon  it  to  trepan  others? 
Who  aosweiedy  he  was  not    But  aftenrank 


had  success. 

Mr.  Cornish  said,  when  he  came  from  New- 
gale to  the  king,  to  give  him  an  account  in 
what  disposition  he  found  the  prisoner  to  make 
a  discovery  ;  the  king  said,  he  had  had  him 
often  before  him  and  liis  seisretaries,  and  could 
make  nothing  of  what  he  did  discover  ;  that  he 
had  for  near  three  months  acquainted  the  king 
he  waa  in  pursuit  of  a  Plot,  of  a  matter  that 
rdated  much  to  his  person  and  government, 
and  that  in  as  much  as  he  oiade  protestations  of 
seal  for  his  service,  he  did  countenance  and 
give  him  some  money ;  thkt  the  king  said  he 
came  to  him  three  months  before  he  appeared  at 
the  oouncil-teUe. 

Coloael  iVIansd  said,  that  sir  William  Waller 
gave  him  an  account  of  the  business  in  the 
preaence  of  Air.  Hunt,  and  several  others  ; 
aiid  said,  that  when  he  had  acquainted  the  king 
with  it,  the  kiogsaid  he  bad  done  him  the 
greatest  piece  of  sen^ice  that  ever  he  had  done 
nim  in  his  life,  and  gave  him  a  great  many 
timiiks  :  but  he  was  no  sooner  gone,  but/ two 
eentlemen  told  him,  thp  king  said  he  had 
OToken  all  his  measures,  and  the  king  would 
have  taken  him  iff  one  way  or  other :  and  said 
that  the  design  was  against  the  Protestant 
Lords,  and  Protestant  Party.  Mr.  Hunt  con- 
firmed the  same  thing  ;  and  added,  that  he 
said  the  desi^  was  to  contrive  tliose  papers  into 
die  hands  of  the  people,  and  make  them  evi- 
dences of  rebdlion  ;  and  appealed  to  sir  Wil- 
liam Waller,  who  was  present,  whether  what 
he  said  was  not  true  ?  5lr.  Bethel  said,  Eve- 
rard, before  he  had  seen  Bethel,  or  heard  him 
spfalr  a  word,  put  in  an  infonnation  of  treason 
against  him,  at  the  instigation  of  Bethel's 
mortal  enemy ;  which  iubrmation  was  so 
groundless,  that  though  it  was  three  years 
Eelbre,  vet  he  never  heard  a  word  of  it  tul  the 
Friday  oefore. 

Mrs.  Wall  said,  Fitzharris  had  850/.  200/.  or 
150/.  for  bringing  in  the  loni  Howard  of  Es- 
.crick ;  she  added,  that  Fitzhanis  was  looked 
apon  to  be  a  Roman  Catholic*;,  and  lipon  that 
account  it  was  said  to  be  dangerous  to  let  him 
go  near  the  king  ;  that  he. never  was. admitted 
4e  the  king. 

The  lora  Conway  said,  that  the  kbg  had 
declared  in  council,  that  Fitzharris  had  been 


*heme  tow  n^rly  pnssd  by  ihe  Attonwy-Ge- 
serai,  he  mid,  ritzhams  told  him  the  use  of 
ihti  libek  were  to  disperse  them  he  taew  how  ; 
that  they  wcreto  be  drawn  in  the  nwne  of  the 
NonconFormj^ts,  and  put  upon  them.  And 
Oates  said,  Everard  said  the  Ubeb  were  to  be 
printed,  and  sent  abroad  by  the  penny-post  to 
'the  protesting  Lords,  and  l^ing  men  of  the 
House  of  Commona,  and  ^e  persons  seized 
'with  them  in  their  pockets  ;  which  is  all  strong 
^idence  that  the  libel  was  designed  to  trepan 
others ;  and  that  was  all  along  the  import  of 
fitsdliarris's  questions,  though  cunningly  not 
answered  by  some  of  the  witnesses,  and  as 
cnnnnigly  omitted  in  summing  up  the  evidence. 
It  is  true,  the  chid*  just5«  said,  Everard 
«aid  no  fiubh  thing  as  Oates  h^d  said  ;  but  why 
iwis  not  Everard,  who  was  then  present,  asked, 
Hrhether  he  said  what  Oates  had  giTen  in  evi- 
dence f 

'  There  cannot  be  shewn  any  precedent  where 
:^  witness  contradictai,  or  says  more  or  less  than 
«  witness  that  went  before  him,  by  the  hear- 
^v  of  that  witness  ;  but  the  first  witness  is 
wked,  what  he  savs  to  it  ?  Why  was  not  sir 
William  Waller,  who  was  also  present,  asked 
vhat  he  said  to  the  evidence  of  Mr.  Mansel 
jnd  Mr.  Hunt?  And  who  it  was  that  m- 
€>rmed  sir  William  what  the  king  said  ?  It 
was  no  vmj  m  proof,  nor  pretended  by  Fitz- 
tiarris,  that  any  person  was  concerned  in  Aat 
matter,  but  Everard  and  Fitzharris,  though  it 
-was  shrewdly  suspected  by  thfe  House  ofCora' 
mans ;  and  no  mata  that  reads  the  trial,  but 
i)elieves  there  were  many  more  concerned  not 
Tet  discovered ;  but  the  counsel  might  have 
brought  in  any  judge  of  the  Court  by  the  head 
^?  J,.2.  " ^^^  confederate,  as  well  as 
ttr  William  Waller,  who  was  a  Jack-a-knt  of 
^eirown  setting  up,  in  order  to  knock  him 
down  agtun. 

It  was  not  pretended  by  Fitzharris  that  the 
lung  gave  him  any  money  to  frame  that,  or  any 
Mher  libel ;  there  was  evidence,  that  he  had 
cot  money  of  the  king  for  some  little  matter 
he  wte  empteyed  in,  perhaps  for  brhiging  in 
libels  dispersed  abroad,  or  discovering  Plots. 

Upon  the  whole  evidence,  it  was  plain  that 
Fitzharris  was  an  Irish  papist ;  it  was  plain 
he  was  the  only  visible  contnvcr  of  the  libel ; 
who  were  behind  the  curtain  is  not  plain,  and 
to  know  them,  was  tlie  design  of  the  impeach- 
ment. ' 

It  was  plain  it  was  a  devilish  jcsuiUcal  design, 
AS  the  Court  and  cxionsel,  in  summing  up  the 
evidence,  agreed  it  to  be  ;  it  was  plain,  that 
the  hbel  was  such,  that  if  dispensfed  with  inten- 
tion  to  stir  up  the  king's  subjects  against  him, 
It  had  been  high-treason  within  the  statute  of 
the  13th  of  the  king :  but  what  the  intention  of 
the  contriving  of  the  libel  was,  was  not  very 
certam  ;  and  therefore,  consequ^i^,  what  the 
4»me  of  it  was,  was  uncertain. 

To  take  the  evidence  all  the  ways,  as  to  the 
deaiga  of  the  contriving  of  the  libel,  it  is  ca- 
pable of  being  interpreted ;  the  easiest  oon- 
4rtnict)on  is  to  sa^»  he  framed  ti  libel  with  in- 


.""VromiUfgi  ogahif        t^^ 


tetrtiMi  to  pNlMMl  40  tiM^kaif ^  iiiit  4«  InA 
ter«fepled'«  liM  ^piivatel^  ilistKi'sid ;  and  t» 
mgke  it  more  likdy,  it  sbpidd  416  framed  la  Att 
Nonconforaiists  vames,  to  make  tis  report  tha 
morecredftle  (for  of  papitii  or  eharoh-meiiib 
could  not  be  believed),  to«^«iore  money  of 
the  king  ;  and  that  mattor,  oy  all  hia-qaesliOBS 
to  the  witnesses,  he  most  droveat:  and  thai 
woidd  atmost  be  but  a  cheat. 

A  more  crimind,  bat  less  credible  oonstnio* 
tion,  is  to  believe  be  designed  to  Asperse  them^ 
to  excite  and  prevail  upon  the  disooiHeiited  ta 
take  up  arms. 

For  what  effect  had  that  nampUet,  when  il 
was  (for  it  was  afrerwards)  mspersed,  upon  4ia 
minds  of  the  people  ?  Or  whateffeot  could  anv 
man  of  sense  think  it  could  have  ?  For  tfaattf^ 
it  was  a  virulent,  yet  it  was  as  foolidi  a  ooR* 
trived  libel  as  ever  was  writ ;  yet  I  own,  if  it 
had  been  writ  and  disposed  with  that  d€fligu» 
it  had  been  high-treason  within  the  statute  af 
Edw.  3. 

But  the  mostmatural  oonstractien  of4i# 
worst  design  of  it,  was  to  trepan  tibe  pariia* 
ment-men,  and  make  the  hbels  evideQces  of  « 
rebellious  conspiracy:  this  Everard  oonfessea 
Fitzharris  told  him  was  the  use  to  be  made' at* 
them  ;  and  Everard  could  not  know  the  design 
of  them,  but  by  what  Fitsharris  told  him.  An4 
Oates  well  explains  wh^t  Evermd  meant  by 
the  words,  in  his  evidence,  *  put  the  libel  on 
<  the  Nonconformists,'  by  whi&  Everard  toU 
him. 

But  yet  even  that,  thoo^  in  itsdf  the  hi^» 
est  crime  a  man  can  be  guihy  of,  next  puttmfp 
it  in  execution,  is  but  a  conspiracy ;  which  was 
mildly  punished  in  Lane  ana  KnoT  their  case, 
though  this  exceeded  that ;  that  being  a  desiga 
only  against  one  person,  this  against  many. 

Yet  though  this  was  of  no  higher  cnme  by 
the  law,  as  now  established,  man  a  misde* 
meaner,  it  was  fit  for  the  legislative  povrer  to 
have  punished  it  in  the  manner  it  was  punished ; 
which  yet  the  legislative  power  ouffht  to  resent 
as  an  ii^my,  for  an  inferior  Court's  SBalrhin|f 
the  exercise  of  that  power  out  of  their  hands^ 
which  only  belongs  to  the  supreme  authorit?^r 
That  this  crime,  upon  construction  of  tfie  evi«. 
dence  taken  in  the  best  sense,  is  no  treason  ; 
though  the  libd  shoidd  in  all  probability  iadta 
the  subject  to  levy  war,  which  it  vras  net  likely 
to  do,  or  if  in  frtct  it  had  been  the  cause  of  a 
rebellion,  yet  if  it  was  not  designed  by  ike  con- 
triver to  that  purpose,  it  was  not  treason  by 
the  statute  of  Edward  3,  or  Charles  ^,  fbr  in 
the  last  statute,  it  is  designing  to  levy  war,  and 
in  the  statute  of  Edward  3,  it  is  a  strained  06n» 
stniction,  to  make  designing  to  levy  war,  trea» 
son ;  yet  none  ever  pretended  to  strvu  the  senia 
of  that  statute  farther  than  designing  to  do  {t 

If  the  ill  effects  the  hbel  did,  or  miffht  proa^ 
dnoe,  made  it  treason,  then  sir  Samud  Ajiref 
who  read  it  in  court  at  the  trial,  and  the  printer 
that  afterwards  prhitad  and  p^liBhed  it,  and 
sir  William  Waller  who  read  it  to  Mr.  Hunt, 
and  others,  were  guilty  of  Treason ;  fhr  the 
libel  carried  no  venom  or  chann  with  it  ^ 


of  tin  niMfanfy  dwMigiiiff^lliA 
•gaiiuAtlie  chy,  wkerebyUiecrBdilof  the  eiiy 
wMlottfiod  many  iimhans  atMTcMi»Mi4  moteim* 
pOTerished,  b^rand  ttie  poinbiUty  of  reeoviery  ? 
And  it  was  yet  lieigfatened  by  tlie  jurigaieiit 
fHireD  in  the  highest  etse  that  ever  «Mfie  inte 
Westminster-biSl,  by  two  judges  only,  and  that 
without  one  word  of  xeaarn  given  at  the  m*o«> 
nooncing,  according  to  the  fMttern  of  Fttai* 
harris's  case,  and  .was  the  aecoDd  mutejudg*^ 
meat.    Did  it  not  iiright  all  honest  menlrooft 
being  on  criminal  juries,  when  IVilmer  ^vas  so 
ille^pdly  jjuroaeeuted  for  not  giving  a  verdiet 
against  his  oonicience,  by  an  hamine  repkgHtnd¥ 
and  information  f  And  did  not  that  make  ail 
merchants,  who  had  transactions  beyond  sea, 
afraid  to  send  their  servants  thttlicr,  for  fear 
they  might  be  laid  by  the  heels  till  they  felclied 
them  back  again  ?  X&d  it  not  startie  the  Lords 
and  die  leading  men  of  the  House  of  Commons^ 
mentioned  so  often  in  Fitadiarris's  trial,  whcft 
the  earl  of  Essex,  lord  Russel,  cokmel  Bidney, 
Mr.  Hampden  and  several  others,  were  cap- 
ped up  close  prisoners  in  the  Tower  ?  Did  it 
not  deter  an  honest  man  from  appearing  to  wit- 
ness the  truth,  when  sir  Patience  Ward  wai 
convicted  of  perjury ;  Did  it  not  provoke  two 
great  and  noble  fiimilies,  when  the  lord  Russel 
and  ookmel  Sidney  were  so  ill^;ally  and  nli- 
handsomely  dealt  withal,  as  shall  be  hereaftpf 
declared  ?   Did  it  not  provoke  all  the  nation, 
except  tlie  ckrgy  and  soldiery,  when  all  the 
charters  of  £ngbuid  were  seized,  and  not  re» 
ffranted,  but  at  excessive  rates,  to  the  stsrving 
Sie  poor,  who  should  have  been  fed  with  the 
money  which  went  to  purchase  the  new  char* 
ters,  and  reserving  the  disposition  of  all  the 
places  of  profit  and  power,  withiu  the   new 
corporatians,  to  the  King,  but  which  indeed 
the  confederates  shared  among  themselves? 
Nay,  the  very  election  of  burgesses,  the  free^ 
ness  ofnhichis  the  great  fundamental  of  the 
government,  was  monopolized,  and  put  intd  a 
few  hands.  $  l>id  not  the  unreasonable  fmes  and 
cruel    puni^iments  inflicted,  oppress  many, 
terrify  all,  and  consequently  maae  thfe  govern* 
meat  odious  to  the  subject?  Did  not  the  cruel- 
ties acted  in  the  West,  enrage  above  a  third 
part  of  the  nation  ?  Did  not  tlie  tomilig  ^nit 
many  of  the  soldiery  and  deigy,  without  any 
reason ;  and  for  that  purpose  erecting  arbitrary 
courts,  and  flranting  dispensations  to  persons 
by  law  dJgaWed,  to  enable  them  to  have  and 
enjoy  the  places  and  offices  of  such  as  were  iU 
k guly  turned  out,  and  of  all  who  shonld  be  in 
like  manner  turned  out  ?  And  was  it  not  seen 
what  the  conse^uenct^  of  these  things  would 
he,  by  aU  who  did  not  wink  their  eyes,  or 
who  were  not    blinded  by  the  profit   then^ 
made  of  such  illegal  and  oroel  acta  ?   Was 
not  the  king  at  hMt  sensible,  thai  the  osnse- 
qtMice  of  wnat  is  be^  recited  wonM  be  what 
afterwards  happened?   And  did  ha  not  in  less 
than  .a  month's  time,  when  too  late,  tinow 
dtfWB  all  thai  Babel  of  oonfMan  wfaiah  had 
heen  so  kng  a-baiMing?  and  4id  all  in  hia 
ff9l.  |^o#tf,  aadwQoldhavedaQasmreifliecotildi 
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The  'difiennoe  is, .  Astrey  read  it  aloud,  as  his 
doty ;  the  printer  printed  and  published  it  for 
gain ;  air  WiHiam  Waller  pubhsM  it«s  a  no* 
vd^;  awl  if  Fitzhanis  contrived  it^  topntit 
npsa  the  MMconftnnist,  or  paiiiament-men, 
and  not  to  atir  up  a  rebelUon,  tiioa|^  it  tended 
t9  all  the  ill  oonBeqnanoes  mentmied  in  his 
iudiolHMBt,  y^  it  was  not  treason. 

Bat  it  wili  be  urged,  how  shsH  Fitsharris's 
JateiitionB.be  moved  P  It  was  a^qnestion  which 
Made  a  mignty  spotter  in  arguing  the  plea. 
Hawahsllk  be  proved,  thattM  impeachment 
— 4hr  the  same  treaaon  for  winch  the  indict- 
I  ?  But  ni  the  trial  of  FMiarris,  that 
was  fully  dcarcd ;  for  it  was  proved 
',  that  die  very  libel  then  prodoeed  in  coart, 
tkesane  Khid  read  in  the  House  of  06m- 
inoflB,.tipon  which  the  impeachment  was  voted. 

And  4o  sav  troth  nothing  can  be  put  in  issne, 
bMtis4Mipableof  trial :  ^o«nJmo  a  thing  n  done 
in  all  oirert  acts  of  a  desi^,  is  one  of  the  main 
wiasiioMu  ;*  or  to  speak  m  law  phrase,  whether 
dene  prorfilorii  or  nott,  an  adverb  of  great  use 
^nd  sense,  though  Iheretofbre  slighted ;  and 
under  which,  I  believe,  a  great  many  persons 
i»ill  be  enforced  to  shelter  tfaonselves  from  be- 
ing muriaked  by  the  few  established. 

No  man  will  pretend  that  libel  did  any  man 
Misckiefbot  the  contriver;  nor  in  probability 
could  have  done,  if  not  used  to  the  purpose 
Cverani  said  to  Oetes.  Yet  other  persons  have 
b^en  guilty  of  as  illegal  acts,  of  worse  conse- 
quences m  prospect,  and  much  worse  in  effect, 
andit  dkl  not  amount  to  treason.  I  dare  say, 
the  alleviation,  that  they  disturbed  the  kii^g^m 
by  tbetr  acts,  and  war  caused  to  be  moved 
agamatthe  king,  ia  true  of  them,  and  they  are 
guilty  of  all  the  aggravations  used  in  indict- 
memsoftieascn. 

To  instance  in  some  of  many  ;  did  it  not 
•take  a  mighty  heart-burning  in  the  city 
flgamat  the  government,  and  raised  great  jea- 
loaaieB  between  the  king  and  people,  when  the 
<facriflh»  North  and  Rich,  were  imposed  on  the 
eityfDid  not  the  taking  away  the  city  ^s  right 
of  ^eeiii^  sheriffii,  and  tlie  suspicions  for  what 
and  it  was  done,  bendes  the  illegalities  that  fol- 
lawetli  if  i^at  sir  Edward  Herbert  says  in  his 
kte  Vindication,  fd.  16.  be  hiw,  as  it  hath  an 
aspect  as  if  it  were,  that  grand  juries  returned 
by  such  as  are  slierifis  in  foct,  but  not  in  right, 
ire  illegal,  and  oonvktkms  on  their  present- 
flsentsareiHeffal  and  void,  give  great  distur- 
haace :  and  that  opinion  aeenis  to  be  counte- 
naaoedby  myhnJiOofce'^tMrdlnstit.  fol.  39. 
ki  Ilia  eomment  on  the  llth  of  Henry  4.  and 
ceoieqtMntly  my  lord  Russel's,  and  other  at- 
Irindem  void?  JDid  it  not  add  to  the  heart- 
biiruiug,  ihc  punishing  titose  citizens  as  rioters 
who  were  at  GmJdbaS,  innocently  contesting 
Aor  right  of  electing?  Was  it  not  an  increase 
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4o  hare  set  thinfiB  as  right  as  they  were  befoife 
the  paiiiament  m  Oxon  ?  for  from  theace  toe 
cxtraFaganeies  may  be  dated.  But  alas !  more 
Hiischief  can  be,  and  was  done  by  weak  brains, 
^han  the  best  wits  can  retrieve;  those  that 
were  dead  conM  not  be  brought  to  life ;  the 
i«s1£itutton  of  the  citv's  charters  was  but  in  shew 
a  relief.  How  shall  all  those  defend  themselves 
who  have  acted  under  aU  the  illegal  sherifis 
twnstituted,  and  not  elected  ?  How  shall  those 
defend  themselves,  who  have  acted  under  offi- 
cers appoint^  by  the. new  charters,  which  by 
the  restitution  are  ffone  as  if  they  never  had 
been  ?  How  shall  snerifls,  gaolers,  and  other 
officers,  who  have  had,*  or  now  have  custody  of 
prisoners,  and  having  not  taken  the  test,  trust 
to  the  validity  of  a  dispense,  behave  them- 
selves P  Shall  they  continue  to  keep  their  pri- 
soners in  cu$tody,  or  let  them  go?  If  the  last, 
they  are  subject  to  actions  of  escape ;  if  the 
first,  they  are  liable  to  false  imprisonment 
These,  and  a  ^eat  many  more  mischietii,  not 
yet  seen,  are  we  natural  results  of  these  ill^;al 
actions. 

I  never  reflect  on  these  things,  but  I  remem- 
ber TuUy,  in  his  Offices,  lays  down  as  a  rule, 
that  nothings  is  pro^table  but  what  is  honest, 
and  gives  many  reasons  for  it ;  but  nothing  so 
convindng,  as  the  examples  he  brines  in  pub- 
-  lie  and  private  matters.    And  though  the  em- 
pire was  vi^st,    and'  he  bore  a  great  figurs 
tn    it,    and    was    very   knowing,   and   was 
well  read  in  the  Greet  and  Roman  histories, 
yet  he  was  not  able  to  bring  a  hundredth  part  of 
^examples,  to  prove  his  position,  as  have  been 
in  this  litt'e  island  in  the  space  of  eight  years. 
And  the  persons,  by  whose  advice  these  things 
were  transacted,  are  the  more  inexcusable,  if 
it  be  true  what  a  certain  noblenuin  (who  bore 
a  considerable  character  in  the  two  late  kings 
oouncih  once  said  to  me  was  true.    He  was 
ooraplainin^  that  the  king  was  misled  by  the 
advice  of  his  lawyers.     I  asked  him  whether 
die  king  put  his  judges  and  counsel  upon  doine 
what  was  done,,  without  considering  whether  it 
^as  legal,  as  the  common  vogue  was  he  did  ; 
or  that  his  lawyers  first  advised  what  to  be 
done,  was  law?  He  answered  me,  on  his  ho- 
nour, the  king's  connsd  at  law  first  advised, 
the  king  might  do  by  law  what  he  would  have 
done,  before  he  commanded  them  to  do  it. 
Yet  I  agree,  none  of  the  matters,  though  so 


though  I  doubt,  toot  siiioAre  protestaata,  as  my 
lord  Rusfel  said,  words  which  were  matter  of 
laughter  to  those. who  brought  him  to  thi 
block.     < 

But  though  neither  Fitzharris's  crime,  takea 
in  the  last  sense,  nor  the  above  crimes,  were 
high-tr&i^on-  .by  any  statute ;  and  the  judges 
have  not  power  to  punish  any  other  treasons : 
yet  in  all  tunes  the  parliaments  have  practised, 
and  .it  is  necessarily  incident  to  aU  suprema 
powers,  in  all  governments,  to  enact  or  oeclare 
e^lmvagant  crimes  to  be  greater  than  by  the 
established  law  they  are  declared  to  be,  not  by 
virtue  of  the  clause  iiy  the  statute  of  Edward  the 
third,  whereby  some  have  by  mistake  though$ 
tliat  &  power  was  reserved  to  the  parliament  to 
declare  other  matters  treason  than    what  ia^ 
tlierein expressed:  For  admit  that  clause  had 
been  admitted,  there  are  none  can  doubt,  but 
in  point  of  power,  the  parliament  could  (how 
far  m  justice  they  mi^ht,  is  another  question) 
have  declared  any  other  matter  lo  be  treason  ; 
and    the .  words    of  that    clause  .are    very 
improper  expressions,  either  to  vest  or  serve 
a  power  in  the    parliament ;   for  the  words 
are    only   prohibitory  to  the  judges  to    ad- 
judge any  other  matters  treason  than  thosa 
expressed  in  the  act,  though  they  were  some- 
what  like    those   expressed ;  .and   therefore 
might  be  supposed  treasons ;  and  it  b  a  sort  of 
monition  to  offenders,  that  they  should 'not 
presume  to  be  guilty  of  enormous  crimes,  upon 
presumption  that  they  ivere  not  treasons  within 
tliat  act.  For  in  the  preamble  it  is  said,  because 
many  other  like  cases  of  treason  (which  in  seiise 
are  cases  like  treason  declared  in  that  act)  may 
happen  in  time  to  come,  which  could  not  be 
thought  of  or  declared  at  that  present;  there- 
fore if  any  such  should  happen  before  any 
justice,,  the  justice  should  tarry,  and  not  pro- 
ceed to  give  judgment  of  treason  on  it,  till  it 
should  be  judged  in  parliament  treason  or  fe- 
lony;   How  well  the  judges,  in  late  days,  have 
observed  this  prohibitory  law,  let  the  world 
judge ;  and  most  certainly  the  parliament  mi|^ht 
have  declared  in  Fitzharris's  case,  as  they  may 
in  those  other,  that  the  crimes  were  treason^ 
felony,  misprision  of*  treason,  trespass,  or  what 
other  crime  known  in  the  law,  and  inffict  what 
punishment  they  thought  fit:  and  it  is  qo  iur 
justice  for  the  supreme  power  to  punish  a  fact 
_  ^  m  a  higher  manner  than  by  law  established,  if 

inconvenient  and  grievous,  are  treason  by  the  I  tlie  fact  in  its  nature  ia  a  crime,  and  the  cir- 


Btattttes  of  £d.  3.  or  Car.  2. 

For  profit  in  some  cases,  revenge  in  others, 
the  endeavouring  means  to  escape  punishment, 
and  a  natural  propennt^  to  cruelty  in  many, 
were  the  true  ends  driven  at ;  and.  not  the 
hringinff  their  prince  into  the  hatred  K>f  his  sub- 
jects, £onpfh  that  was  a  necessary  consequent 
of  all  recited,  and  of  many  more  matters  omit- 
ted. .And  let  Fitzhanis'a  crime,  and  those  re- 
€it«*d,  be  but  examined,  lus  was  but  a  peoca- 
dlUlotothe  least  of  those  ^  though  this  was 
acted  by  an  Irish  papist,  and  tliese  by  .English 
protestants,  sons  of  the  church  of  £!iigkind  as 
ty  law  ertahlishedi  as  th«y  call  tbeauclreB ; 


cumstances  make  it  much  more  heinous  than 
ordinarily  such  crimes  are.  It  was  not  iniuslioe 
in  the  parliament  of  the  second  and  tmrd  of 
Philip  and  Mary  to  enact,  that  Smith  and 
others,  who  were  supposed  to  be  guilty,  as 
accessaries  to  a  barbarous  murder,  and  were 
equally,  if  not  more  guilty  than  the  principal, 
to  enact,  as  they  did,  that  if  they  should  ba 
found  guiltv  as  accessaries,  they,  should  not 
have  their  clergies,  which  at  the  time  of  com- 
mitting the  fact  accessaries  to  murder  were  al- 
lowed to  liave.  It  is  true,  to  declare  or  enact 
a  fact,'  afler  it  is  committed,  to  be  a  orioae, 
M  tiich  when  commhted  waa  in  itself  QonC}  sacls 
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as  transpordng  wool  bejond  sea,  and  the  like, 
would  M  bigfh  injustice.   * 

•  It  has  alieady  (in  aNote  to-p.  236)  been  inti- 
mated, that  this  Case  of  Fitzharris  presents  ano- 
ther proof  of  the  tinsettledness  and  irregularity 
of  the  *  Lex  et  Consuetudo  ParUam^ti.'  In 
the  dis|mte  which  occnired  in  the  year  1671, 
opnoemin^  the  right  of  the  Lonb  to  alter 
Money -iSis,  they  required  to  see  the  ^\  charter 
or  cootnust  by  wnich  they  had  divested  them- 
selves of  that  right,  and  appropriated  it  to  the 
Qommons^with  an  exclusion  of  themselves;'' 
to  vrfaich  requisition  the  Commpns  prayed  they 
Qiiiirht  ^*  answer  by  another  question,  Where 
k  wbX  record  or  contract  by  which  the  Com- 
nonB  submitted  that  Judicaturei  should  be  ap- 
propriated to  the  Lords  in  exclusion  of  them- 
s^es?  Whereyer  your  lordships  find  the  last 
seoord,  th<^  will  shew  the  first,  indorsed  upon 
tj^  back  of  the  same  Roll.*'  It  may  be  ques- 
lioned  whether  this  conceit  was  worthy  of  in- 
troduction into  a  solemn  debate  between  two 
frrut  legisladye  bodies  <H>ncemiofif  some  of 
their  most  important  rights ;  and,  aner  all,  the 
jfst  poflsesKed  not  the  indispensibie  requisite, 
DOv«ty  :  it  was  merely  a  repetition  of  the'old 
jscular  call  npdn  the  Pope  to  produce  Con- 
^aatine's  Grant  of  the  Papal  Padimony.  Mr. 
Qa^ell's  four  volumes  (but  especially  the 
Sad  and  3rd)  of  *<  Pieoed^nts"  abound  in  propisi 
cf  the  nnsettledness  and  irregularity  of  this 
^  Lex  et  Constietudo,'  with  respect  even  to 
matters  of  most  essential  import,  such,  for  in- 
stanees,  as  whether  -and  to  what  extent  the 
House  of  Commons  is  a  Court  of  Record ,  (see 
vol.  3,  c  4),  whether  the  House  of  Commons 
can  administer  an  oath  (see  vol.  2,  c.  10).  His 
obserratiiMis  upon  this  last  subject,  be  con- 
dodes  with  a  very  salutary  and  memorable  re- 
jection :  *'*  I  trust,"  says  he,  *<  that  the  House 
of  Commons  having  desisted  now  for  so  irreat 
aleagth  of  time  frL  taking  anv  even  themost 
strfemn  examinations  upon  oath,  it  will  never 
he  proposed  to  recur  to  that  measure  a^;ain,  as 
it  is  highly  essential  in  this,  as  well  as  m  every 
other  part  of  then:  conduct,  that  the  House  of 
Commons  should  not  appear  desirous  of  ex- 
ceeding the  limits  of  their  acknowledged  -au- 
thority ;  or  of  going  beyond  those  bounds  wliich 
are  set  to  their  power  by  the  law  and  consti- 
tution of  the  country." 

The  first  earl  of  Chatham  rery  indignantly 
rmeUed  the  doctrine  of  the  indefiniteness  of 
what  is  allied  Privilege  of  Parliament.  In  re- 
plying to  a  Speech  of  the  first  earl  of  Mans- 
field, he  said: 

.  *^  The  principles  of  the  English  laws  are 
•olBciently  clear :  they  are  founded  in  reason, 
and  are  the  master-piece  of  the  human  under- 
standing ;  but  it  is  in  the  text  that  I  would  look 
for  a  direction  to  my  judgment,  not  in  the  com- 
mentaries of  nsodem  professors.  The  noble 
Ifld  assures  us,  that  ne  knows  not  in  what 
€Dde  the  law  cnf  parliament  is  to  be  found ;  that 
the  Usm%  of  voB;igi(p|Ops,  when  they  act  as 


judges,  have  no  law  to  direct  them  but  their 
own  wisdom )  that  their  decision  is  law  ;  and 
if  they  determine  wrong  the  subject  has  no  ap- 
peal^nt  to  Heaven.  What  then,  my  lorcEit 
are  all  the  generous  efibrts  of  our  ancestors^ 
are  all  tliose  glorious  contentions,  by  which 
they  meant  to  secure  to  themselves,  and  to 
transmit  to  their  posterity,  a  known  law,  a 
certain  rule  of  litug,  reduced  to  this  conciu« 
sion,  *  that  instead  of  the  arbitrary  power  of  a 
^  king,  we  must  submit  to  tlie  arbitrary  power 
^  of  an  House  of  Commons?'  If  this  be  true^ 
what  benefit  do  we  derive  from  the  exchange  ? 
Tyranny,  my  lords,  is  detestable  in  every 
shape  ;  but  in  none  so  formidable  as  when  it  w 
assumed  and  exercised  by  a  number  of  tyrants. 
But,  my  lords,  this  is  not  the  fact,  this  is  nol 
the  constitution ;  we  have  a  law  of  parKamenty 
we  have  a  code  in  which  every  honest  man 
may  find  it.  We  have  Magna  Chana,  wa 
have  the  Statute  Book,  and  the  Bill  of  Rights. 
If  a  case  should  arise,  uhknown  to  these  great 
authorities,  we  have  still  that  plain  English 
reason  left,  which  b  the  foundation  of  all  our- 
English  jurisprudence.  That  reason  tells  us, 
that  every  judicial  court,  and  every  political- 
society,  must  be  vested  with  those  powers  and 
privileges  which  are  necessary  for  performing 
the  omce  to  which  they  are  appointed,  ft 
teUs  us  also,  that  no  court  of  justice  can  have^ 
a  power  inconsistent- with' or  paramount  to,  the 
known  laws  of  the  land»:  that  the  people,  when 
they  choose  their  representatives,  never  mean 
to  conyey  to  them  a  power  of  invading  the. 
riffhts,  or  trampling  upon  the  liberties  of  those 
whom  they  represent.  IV hat  security  would 
they  have  ror  their  rights,  if  once  they  admitted 
that  a  court  of  judicature  might  determine 
eyery  question  that  came  before  it,  not  by  any 
known,  positive  law,  but  by  the  vague,  unde- 
tcrminate,  arbitrary  rule,  of  what  the  noble 
lord  is  pleased  to  call  the  wisdom  of  the  court  ? 
With  respect  to  the  decision  of  the  courts  of 
justice,  I  am  far  from  denying  them  their  due 
weight  and  authority  ;  yet  placing  them,  in  the 
most  respectable  view,  I  still  consider  them^ 
not  as  law,  but  as  an  evidence  of  the  law,  and 
before  they  can  arrive  even  at  that  degree  of 
authority,  it  must  appear,  that  they  are  founded 
in,  and  confirmed  by  reason:  that  they  are 
supported  by  precedents  taken  from  good  and 
moderate  times ;  that  they  do  not  contradict 
any  positive  law ;  that  they  are  submitted  to 
without  reluctance,  by  the  people;  that  they 
are  unquestioned  by  tne  l^pslature  (which  is 
equivalent  to  a  tacit  confirmation)^;  and  what»- 
in  my  judgment,  is  by  far  the  most  important 
that  they  do  not  violate  the  spirit  of  the  con^. 
stitution.  My  lords,  this  is  not  a  vague  or 
loose  expression :  we  all  know  what  the  con* 
stitution  is ;  we  all  know,  that  the  first  prin- 
ciple of  it  is,  that  the  subject  shall  not  be  go- 
verned by  die  arbitrium  of  any  one  man,  or 
body  of  men  (less  than  the  whole  legislature), 
but  hy  certain  laws,  to  which  he  has  virtually 
given  his  consent,  which  ase  open  if>  him  to  ex&- 
mine,  and  apt  beyond  his  «l»lity  tn  undecstand^" 
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S7S.  The  Trial*  of  Dr.  OIltvee  Plunket,!  Titular  Primate  of  Ire- 
land, at  the  King's-Bencli^  for  High  Treasoa :  33  Chabls^  II. 

A.  D.   1681. 


The  f(rd  of  May^,  1681,  in  Easter.  SSCkt. 
Dr.  Oliver  JHnnket  was  arraig^ned  at  the  Kin^^s 
Bench  bar  ibr  biffh-treasoB,  for  endeavounng 
and  cempasfling'  me  king's  death,  and  to  levy 
war  in  Irefauid,  and  to  alter  the  trae  relijs^on 
tiiere,  and  to  introduce  a  foreign  power :  and' 
at  hta  arraignment^  before  his  plea  he  nrged 
Ibr  himself,  that  he  was  indicted  of  the  same 
high-treason  in  freland  and  arraigned,  and  at 
the  day  foi'  his  trial,*  the  witnesses  against  him 
did'  not  appear;  and  therefore  be  desired  to 
know  if  he  coidd  be  tried  here  for  the  same 

Act.    The  Caurt  told  him,  tliat  by  a  statute 

— -  -  •        ■         -    ■    -  — *     t 

*  <  I  do  appoint  Francis  Tyton  and  Thomas 
<  Basset  to  print  the  Trials  of  Edward  Fitz- 
*•  Harris  and  Oliver  Plunket,  and  that  no  others 
*  presume  to  print  die  same.     F.  Pbwberton.' 

t  **  Phmk^  the  Popish  Primate  of  Arniogl), 
was  at  this,  time  brought  to  |iiB  trial.  Home 
lewd  Irish  priests,  and  others  of  that  nation, 
llearing  ihai  England  wa»  at  that  tiine  disposed 
to^eancen  to  good  swearers,  thought  the^- 
Sdfeswell  qualified  ibr  the  employme&t:  so 
they  came  over  to  swear,  that  there  was  a 
great  plot  in  Irehmd,  to  bring  over  a  French 
anny,  and  to  massacre  all  the  English.  The 
witnesses  were  brutal  and- profligate  men :  yet 
Ihe  earl  of-ShaAsbury  cherishtS  them  much  : 
tiiey  were  ^Eamined  by  the  pariiameat  at  West- 
.minster:  and  what  they  said  was  believed. 
Upon  that  encouragement  it  waa  reck(med  that 
we  should  have  witnesses  come  orer  in  whole 
compaikies.  .Lord  Essex  told  me,  that  this 
Phmket  was  a  wise  and  sober  man,  who  was 
always  in  a  different  interest  from  the  two  1%I- 
bots ;  the  one  of  these  being  the  titular  arch- 
bishop of  Dublin,  and  the  other  raised  after- 
wards to  be  duke  of  Toxxmnell.  These  were 
medding  and  factions  men ;  whereas  PInnkbt 
wa»  for  their  livtng  quietly,  and  in  due  sub- 
mission to  the  government,  without  enga^ng 
into  hitrigues  of  state.  8ome  of  these  pnests 
tuid  been  censored  by  him  for  thdr  lewdness : 
and  they  drew  others  to  swear  as  they  directed 
ti>em.  They  had  appeared  the  winter  before 
upoh  a  bill  offered  to  the  grand  jury :  but  as 
the  foreman  of  the  jury,  who  was  a  zeak>us 
Protestant,  told  me,  uiej  contradicted  one  ano- 
ther so  evtdendy,  that  they  would  not  f^nd  .the 
hiH.  But  now  they  laid  their  story  better  to- 
gether; and  swore  against  Flunket,  that  he 
Sad  got  a  great  bank  of  money  to  be  prepared, 
and  that  he  had  an  army  listed,  and  was  in  a 
correspondence  with  France  to  bring  over  a 
fleet  from  thence;  He  had  nothing  to  say  in 
his  own  defence,  but  to  deny  all :  sd  he  was 
condemned;  and  suffered  very  decently,  ex- 
pressing himself  in  many  particultts  as  liecame 
,  a  bishop.  *  He  died  denymg  every  thing  Aat 
■ad  btcQi  fvf 01 A  igwt  faisL'' .  Bunw%  603* 


made  in  IMs  kingdom,  he  might  be  tried  hi  the- 
court  of  Kiug's-Bench,  or  by  CommissiMi  cf 
Oyer  and  Terminer  in -any  part  of  Englaad,  T6r 
f  bets  arising  in  Ireland ;  and  tiiat  this  arma- 
ment there  (he  being  never  tried  upon  it)  was' 
not  sufBcientto  eicempt  him  from  beii^  tiied^' 
here;  because  tSl  a  trial  be  passed,  an^T  there 
be  a  conviction  or  acquittal  thereupon,  an  ar* 
raignment,.  barely,  is  ho  plea :  fbr  ib  such  caae» 
the  party  is  put  twice  m  danger  of  his  life^ 
T^hich  only  w  the  thing  the- law  in  such  cases 
lo<dcs  after  to  prevent.**    He  then  desired  time, 
for  his  witnesses,  whidi  they  toM  him  he  coultH 
not  do  tin  af^  plea  pleaded ;  whereupon  he* 
pleaded  Not  Guitty,  and  put  himself  upon  ihe 
country  fer  his  tnal.    And-  after  some  const* 
deration  had  about  time  to  be  allowed  him  tf> 
bring  his  witnesses  from  Irriand,  the  court  up^ 
pointed  the  day  for  hit  trial;  to  be  the  tint 
Wednesday- in  neoA  tenn,  which  was  fall  fire 
weeks  time. 

And  accordrngk-  on  Wednesday  the  8di  oT 
June,  in  Trinity-Terra,  he-.^vas  brought  to  Uer 
trial;  and  proclamation,  as  iii  such  cases  a 
usual,  being- made,  it  proceeded  thua : 

CL  of  Cr.    Oliver  Phmket,  hold  up  thy 
hand,  uose  good  men  winch  thou  shalt  Rear, 
calted,  and  personally  appear,  are  to  pass  he-  > 
tween,  &c. 

Piunket»    May  it  please  your  lordship,  I' 
have  been  kept  close  prisoner  fbr  a  lon^  tnne, 
a  year-and  an  half  in  prison :  when  I  came 
from  Ireland  hither,  I  was*  told  by  peMons  of 
good  repute,  and  a  counselior  at  law,  that  T' 
could  not  be  tried  here ;  and  the  reasoiis  they  - 
gave  me  were,  that  first  the  statute  of  Henry  8> 
and  all  other  s^tutes  made  here  were  not  re- 
ceived in  Irelaad,  unless  they  were  an  express  * 
mention  made  of  Ireland  in  them :  so  that  none 
were  received  there  but  such  as  yvae  before 
POyning's  act.    So  I  came  with*  that  persua  -  * 
sion  that  I  could  not  be  tried  here,  till  at  my^ 
arraignment  your  lordships  told  me  it  was  not- 
so,  and  that  I  must  be  tried  here,  though  there- 
was  no  express  mention  made  of  Irdaoid.  Now, 
my  lord,  upon  that,  whereas  my  wifnessev 
were  in  Ireland^  and  I  knew  nothing  of  it,  and 
the  Records  upon  which  I  very  much  reljr^ 
were  in  IrebuM^  your  lordship  was  pleased  to 
give  me  time  from  the  4th  of  the  last  month  to 
this  day ;  and  in  the  mean  time,  as  your  lord- 
ship had  the  ^d^vit  here  yesiteTday,  and  as 
captain  liichardson  can  testify,  I  have  not  dis- 
patched only  one,  but  two  to  Irdand,  into*  the^ 
counties  of  Armaffh,  Dublin,  Sec  uid  where 
there  were  records  verv  material  to  mrde- 
fbnce ;  but  tiie'derk  or  the  crown  woula  not*' 
give  me  any  copy  of  any  record  at  all.  nnlew 

■     "I    ■■■        —        I      I  I ■!  I  ■  II  W« 

*  See  the  Case  of  Whitebread  and  oters  int' 
thfa  Qolksami  vol;  7^  pp;  79,*9ll. 
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hm  had  nomm  eniimw  ordgr  from  ywir  tonfahip. 
l8o4htit  whetliCT  il  wwe  ttiat  tliev  weremis- 
Ukea,  or  witfuUy  rtfiised,  I  could  not  get  the 
If  ff  witi,  wkkk  wwpe  veiy  Material  for  me.  For 
m  aome  of  tlioae  recordb,  aome  of  thoae  that 
aocoae  me  wen  oonTided  of  high  crimes,  and 
flChera  vete  oot-lawad  and  imprisoned,  and 
hrokepriaon;  and  there  were  other  records  abo 
«f  cxoommunicalion  against  some  of  them,  and 
I  ooiild  not  j^  the  reoorda,  mikip  your  lord- 
afaip  wouM  mstmct  me  in  some  way  or  other, 
}iow*I  can  get  over  them  that  are  most  mate- 
mi  for  my  deftnee.  The  servants  that  I  sent 
bsnee,  and  took  shipping  for  Ireland,  were  two 
days  at  aaa,  and  east  liackaeain,  and  from 
tfafnof  were  forced  to  goto  Holy<*Uead,  and 
fiam  H«ly-Hfad  in  going  to  Dublin  they  were 
13  or  J4  dayai  the  winm  were  so  contrarv ; 
and  then  my  servant  want  about  to  go  into  the 
county  of  Anoajgh  and  Derry,  that  were  100 
nilta  from  Dublin  and  Meadi,  siid  other  places : 
•0  that  in  so  short  a  time,  my  lord,  it  was 
moraDy  impossible  for  them  to  have  brought 
the  witneisrffover ;  and  thoae  that  were  rsady 
tnhaveenme,  would  not  stir  at  all,  unless  they 
liad  It  nam  finom  hence,  because  some  of  them 
were  Roman  Catholics,  and  they  had  heard 
that  here  name  were  talaw  prisoners  that  were 
fiwmm  CaAolica,  and  that  none  ought  to  come 
witboot  a  pMt;  and  tb^  being  witnesses 
^igainst.tho  kincr,  they  might  be  dqjiped  up 
M«,  and  brou^t  into  very  iO  oanditMm ;  so 
ihoy  sent  one  over,  that  made  affidavit. 

L,C.J.  ifBT  Fmncia  Peaaberlott).  It  was 
die  affidavit  that  was  read  here  yesterday. 
'  Plunktt,  So  that,  mv  lord,  I  conceive  your 
isadsliip  will  Unnk  I  didit  not  out  of  any  in- 
tent to  pnt  off  my  trial ;  for  captain  Ri<»ard- 
is  bf  re,  who  knows  that  I  writ  by  the  post 
desired  them  to  come  with  the  pacquet-boat, 
ihej  writover  to  the  captam  mar  they 
yrem  landed ;  so  that  I  depended  upon  the 
wind  and  the  weather  for  my  witnesses,  and 
waited  your  lordship's  order  lor  the  records  to 
be  farongm  over,  and  that  their  examination 
migbt  he  brought  into  court,  apd  their  own  ori- 
ghml  exanunation  here  might  be  compscred 
%rith  it  So  I  humbly  beg  your  lordship's  £i^ 
your,  the  case  is  rare,  and  scarcely  happens  in 
five  hundred  years,  that  one  should  be  in  my 
circumstanoes.  I  am  come  here  where  no 
jury  knowa  me,  nor  the  quality  of  my  adverse- 
if  I  had  been  in  Ireland,  I  would  have 


fttt  myself  npon  my  trial  to-morrow,  with- 
out any  witnesses,  before  any  Protestant  jury 
that  knew  them  and  me.  And  when  the  orda« 
'UFent  over  that  I  ahould  be  tried  in  Ireland,  and 
Ihatno  Ronam  cathotic  should  be  upon  the 
|nry,andaoitwaa  in  both  the  grand  and  other 
jury  ;  yet  then  when  I  came  to  my  trial,  after 
•I  was  arraigned,  not  one  appeared.  This  is 
mnirifest  upon  the  record  and  can  be  proved. 
X.  C.  J.  There  vras  no  prosecution  of  you 


Phmkei.  But,  my  lord,  here  is  nojury  that 
knows  mo,  or  the  ^[uality  of  my  adveraaries ; 
they  aas  not  a  jury  of  the  neif^ibombDod 


that  know  tham,  and thereforemy  case  is  no 
the  same  with  other  cases.  Though  I  cauno 
harbour,  nor  do  not,  nor  will  not,  nor  ought  not, 
the  least  conceit  of  hard  measure  and  injus- 
tice ;  yet  if  I  have  not  full  time  to  bring  my 
records  and  witnesses  all  tosether,  I  cannot 
make  rary  defence.  Some  where  there  then, 
pome  arer  off,  ao  that  it  was  a  miracle  that  in 
six  or  seven  counties  they  could  do  so  much  as 
theydifl:  But  they  gotm  seven  or  eight  of 
them,  yet  there  werenve  or  six  wanting.  Th^e- 
fore  I  bese^  your  lordship,  that  I  may  have 
time  to  bring  my  records  and  witnesses,^  and 
then  I  will  defy  aH  that  is  upon  the  earth^  and 
under  the  earth,  to  say  any  thing  'against  me. 
JL  C,  /.  Look  you,  Mr.  Plunket,  it  is .  in 
vain  for  you  to  talk  and  make  this  discoucse 
here  now ;  you  must  know  that  by  the  laws  of 
this  kingdom,  when  a  man  is  indicted  and  ar- 
raigned of  treason  and  felony,  it  h  not  usual  to 
give  such  time ;  it  is  rare  that  any  man  hath 
had  such  time  as  you  have  had,  five  weeks 
time  to  provide  your  witnesses :  If  your  wit- 


you  y|ii. 


nesses  are  so  cautious,  and  are  sucn  Mraoi 
that  they  dare  not,  or  will  not  venture  for  fear 
of  beinff  apprehended,  or  will  not  come  into 
England  without  such  and  ouch  cautions,  we 
cannot  tell  how  to  hdp  it ;  we  can't  furnish 
you  with  witnesses,  you  must  look  to  get  your 
witnesses  yourself:  If  we  should  stay  till  your 
witnesses  will  come,  peth^>s  they  will  never, 
come  here,  and  so  you  will  eecape  out  of  the 
hands  of  justice.  Do  not  be  discouraged  in 
this,  the  jury  are  strangers  to  you  peradven- 
ture,  but  they  are  homnt  gentlemen,  and  you 
shall  have  no  other  upon  your  jury ; .  and 
you  may  be  confident  that  if  there  be  not 
some  Cact  proved  against  you,  that  may 
amount  to  treason,  you  shall  be  discharg- 
ed ;  there  are  persons  that  understand  ao 
much,  and  we  wul  direct  them  so  much.  You 
shall  have  as  fair  a  trial  as  if  you  were  in  lie- 
land  ;  but  for  us  to  stay  for  your  witnesses,  or 
send  you  bade  to  Ireland,  we  cannot  do  it : 
Therefore  you  moat  submit  to  your  trial.  Wo 
heard  your  affidavit  yesterday,  and  we  did  then 
tell  the  gentleman  that  moved  it,  as  much  as 
we  tell  you.  You  are  here  to  be  tried,  look  to' 
the  junr  as  they  are  called,  and  except  against 
them  if  you  wul. 

Flunkei,  My  lord,  I  desire  only  to  have 
the  fiivour  of  some  time,  some  time  this  term* 

L.C.J,  We  can't  do  it. 

CL  €f  Cr.  Swear  sir  John  Roberts. 

Plunket,  I  homUy  present  this  to  your  lord- 
ship, I  am  then  in  imminent  danger  <^  my 
Ufe,  if  I  cannot  g^  ten  days  to  )>ave  my  wit- 
nesses over :  I  desire  I  may  have  but  to  the 
31st  of  this  month,  and  then  .if  they  do  not 
come,  you  may  go  oji. 

L,  C.  J.  We  cannotdo  it,  yon  have  had  fim 
weeks  time  already. 

Phtnket.  I  desue  bnt  a  few  days. 

Clerk.  Sir  John  Roberta,  take  dm  book, 
look  upon  the  prisoner :  Yon  ahall  well  and 
traly  try,  &c. 

Pkmket*  Ify  kHdt  I  dewo  to  know,  wbo- 
26 
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ther  they  have  been  of  the  juries  6f  Lang- 
liorn,  or  the  five  Jesuits,  or  any  that  were  con- 
(femtied. 

JL  C.  J.  What  if  they  hare  ?  That  is  no 
exception.  ' 

•  Then  the  jury  was  sworn,  whose  names  fol- 
low. Sir  John  Roberts,  Tlioraas  Harriot,  Henry 
Ashhurst,  Ralph  Buckiyill,  Richard  Gowre> 
Bichard  Pagctt,  Thomas  EarsbVf  John  Hajme, 
Thotnas  Hc^gkins,  James  Faruierich,  8amael 
Baker,  William  Hardy. 

CL  of  Cr,  Olirer  Plunket,  holcl  up  your 
hand.  You  of  the  iury  look  upon  tnie  pri- 
soner, and  hearken  to  his  charge. 

"  He  stands  indicted  by  the  name  of  Oliver 
Finnket,  late  of  Westminster,  in  the  coonty  of 
Middlesex,  doctor  in  divinity,  for  that  he  is  a  i 
false  traitor  against  the  most  illnstrious  and 
most  excellent  prince  oursovereign  lord  Charles 
fi,  by  the  gprace  of  God,  of  Enmnd,  Scotland; 
France,  and  Irdand,  king,  and  his  natoral  lord, 
the'  fear  of  God  in  his  neut  not  havioff,  nor 
weighing  the  dnty  of  hi9  allegiance,  but  neing 
moved  and  sednced  by  the  mstigation  of  the 
devil,  thexordial  love,  and  true  and  doe  natural 
obedience,  which  true  and  faithful  subjeots  of 
our  said  soveragn  lord  the  king,  towards  kim 
<Nlr  said  sovereign  lord  tlie  long  do  and  of  right 
ou|[ht  to  bear,  utterly  vnthdrawing,  and  con- 
triving^ and  with  all  his  nugiit  intending  the 
peace  and  common  trani|uiUity  witlun  the  king- 
dom of  Ireland,  as  dso  <Mf  thb  kingdom  of  £ng- 
had,,  to  disturb,  and  war  and  rebellion  against 
our  mad  sovereign  kvd  tiie  long  in  the  kingdom 
of  Ireland}  then  lM«ng  the  dominionof  our  said 
soveteign  kird^^e  King,  m  parts  beyond  the 
seas,  to  stir  op  and  move,  and  the  gowmnent 
of  our  said'sovereign^Iord  the  lung  there  tm  sub- 
vert ;  and  our  said  sovereign  lorathe  king  fttim 
Itts  rml  power  and  government  there  to  depoee 
and  £pnTe;  and  our  said  sovereign  ford  the 
knig,  that  now  k,  to  dealh  and  final  destmctMm 
to  wing  and  put ;  and  the  true  worship  of  God 
Within  the  said  kingdom  of  Ireland,  by  law  es- 
tablished and  used,  to  alter  to  the  supeniCiUon 
of  the  Romish  church :  The  first  day  of  I>e- 
cember,  in  the  year  of  the  reign  of  our  sore- 
reign  tord  Charles  the  Second  nowking  of  Engu 
and  &e.  the  two  and  thirtieth,  and  diveis  other 
days  aind  times,  as  weU  before  as  afler,  at  Dub- 
lin in  the  kingdom  of  Irdand,  in  parts  beyond 
the  seas,  wiSi  divers  odier  false  traitors  un- 
known, traiterously  did  compass,  imagine,  and 
inlend  the  killing,  death,  and  final  destruction 
0f  our  said  soveragn  lord  the  king,  and  the  an- 
cient government  of  his  said  kingdom  of  Ire- 
land tubresaid  to  change,  alter,  and  whdiy  to 
subvert ;  and  him  our  said  soviereign  lord  the 
king,  that  now  is,  from  the  crown  and  govern- 
ment of  his  kingdom  of  Ireland  afbnsaid  to  de- 
pose and  deprive,  and  the  true  Protestant  re- 
hgion  to  extvpate,  and  war  and  rebelhon  against 
the  said  sovereign  lord  the  king  there  to  move 
and  levy.  And  to  fulfil  and  aooomj^ish  faia  saki 
most  wicked  treasons,  and  tratterous  oompass- 
iags,  imaginations,  and  purposes  atoesaid,  he 


the  said  Oliver  Phmket,  the  said  fhst  di^  «f. 
December,  in  the  abofcsaid  twa  and  thirtMHb 
year  of  the  reign  of  our  said  sovereign  lord  the 
kine,  that  now  is,  widi  foree  and  arms,  he  aft 
Dublin,  in  the  kingdom  of  Ireland,  then  being' 
the  dominion  of  our  said  sovereij^  lord  the  lung 
in  parts  beyond  the  seas,  malieiottsiT,  detilidi«^ 
ly,  and  traiterously  did  assemble  and  gather  to- 

f  ether  himself,  with  divers  other  traitors  nn* 
nown,  and  then  and  dieredevilisUy,  advisedly, 
itaaiiciously,  subtlely,  and  tntteroualT  did  con- 
salt  and  agree  our  sajd  soi«reign  lorathe  king, 
that  now  is,  to  death  and  iiiMil  destmctioii  to 
bring,  and  finonyhis  crown  and  govenmient 
aforesaid  to  depose  and  dmrivt,  and  the  reli- 
gion of -the  flomish  diufch  into  the  kinffdnm 
of  Ireland  aforesaki,  to  introduce  and  estaUishv 
And  ^e  sooner  to  fulfil  and  perfsct*  hi»said 
ihost  wicked  treasons,  and  traiteroue  imagina*> 
tiens  and  purposes,  he  the  said  Oliver  Pkiakefv 
with  divers  other  fldse  traitors  uidmown,  Ihea 
and  there  advisedly,  maUoiimsly,  and  traiter*- 
oualy ,  did  further  consult  and  agree  to  contri- 
bute, pay,  and  expend  divers  great  auma  of 
money  to  divers  subjeoto  of  our  said  sorepreiga 
lord  the  king,  and  other  persons  unknevm,  !• 
proenre  them  the  said  persons  unknown,  oar 
sasi  sovereign  lord  the  Imifr,  that  imhw  is,  trai- 
torously to  kill,  and  the  Romish  rdisioii  into 
tiie  said  kingdom  of  Irekmd;  to  introdnoe  and 
establish.  And  that  he  the  said  Oliver  Plunket^ 
and  other  traitom  unknown,  afterwards,  to  wi^ 
the  said  first  day  of  December,  in  the  two  and 
thnrtieth  vear  ofthe  rem  of  our  saidsovereiipi 
lord  tfading  abovesaMi,  at  Dublin  aferesaki,  m 
the  kkigdora  of  Ireland  aforesaid,  within  the 
domhuon  of  our  said  aovereign  lord  the  long; 
with  forte  and  aims,  &e.  mdawfully,  maliciMs- 
ly^devilisbiy,  and  traiterously  did  receive^  efA- 
feet,  pay,  and  expend  divers  gveaftsums  ef  mo<r 
ney  toi&vers  persons  nbknowny  to  persnadeand 
mduee- divers- ethep  persons  also  unknown,,  the 
sakl  fiJse  tsaitors  in  their  said  treaaons  to  help 
and  maintain,  against  the  du^  of  his  allegiance, 
and  against  the  peaee  of  oursaid  soverei^lord 
the  lung,  ^at  new  is,  his  crown  and  dignity^ 
and  agamstthe  form  ef  thestotutesinthat  case 
made  and  provided." 

To  this  Indictment  he  hath  pfeadled,  Not 
Guihy. 

Mr.  H€€tk.  Bfay  it  please  your  lordship^ 
and  you  gentlemen  of  the  jur^,  this  is  an  inr 
dictment  of  high  treason  against  Dr.  Oliver 
Pinnket,  the  prisoner  at  twbar;  anditseto 
fi>rth,  That  the  two  and  thirtieth  year  of  the 
long,  at  Dublin  in  the  Idiiffdom  ef  Ireland,' he 
did  compass  and  imagine  the  death  of  the  king, 
and  to  deprive  the  long  of  his  kingdcmi  of  Ire^ 
land,  and  to  raise  war  to  extirpate  the  Protest- 
ant religion  in  the  kingdom  of  Ireland,  and  to 
esteUish  the  Romish  religion  there*  And  it 
sets  forth  further ;  that  for  the  accomplishment 
of  these  treasons,  the  defendant,  wim  aevend 
otherr,  did  meet  together  at  severaT  plaeea  at 
Dublin  in  the  kingdom  of  Ireland,  and  else- 
where,  and  at  these  several  meetings  did  coap 
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siilt  and  agM  Id  p««  the  king  to  death,  t»  niit 
war,  to  extirpate  the  PiroteBtaat  reliflWo,  and 
aet  up  tiia  Ronuah  reKskm.  ^  And  the  indict- 
OKDt  lorthar  tflte  Airth,  that  to  ac^sompUrii  thase 
traasoos,  the  deiendant  did  raiie  mat  sums  of 
Money  in  the  kingdom  of  ireland,  and  did  get 
teversl  persons  to  oontribote  several  sums  for 
these  treasons,  and  that  the  defendant  with 
otiiers  did  disburse  sereral  sums  of  money  to  se* 
veral  persons,  to  persuade  them  and  entice  them 
to  be  aiding  and  asiistuig  in  thepe  treasons,  and 
to  recompence  them  for  them.  To  this  indict- 
iMnt  the  defendant  hath  pleaded.  Not  Guil^. 
If  we  prore  these  things,  yon  are  to  find  him 
Guflty. 

6eQ.  Maynard,  My  lord,  we  will  quickly 
eome  U>  the  eridence  s  But  in*  short,  you  have 
heard  his  charge  is  as  high  as  can  be  against 
the  king,  and  aeainst  the  nation,  and  agafaist  all 
diatisgood.  Toe  design  and  nideavour  of  this 
sentleman  was  the  death  of  the  kiitf ,  and  the 
destrnction  of  the  Pirotestsnt  religionin  IreUmd, 
and  the  raising  of  war  .-.and  to  acoomj^h  this, 
we  charge  him,  that  there  was  a  confederacy 
made^aaaemUies  and  consultations  had  to  these 
ends,  and  raising  money  to  accomplish  it.  Gen^ 
tiemen.  Dr.  Pluaket  was  made,  as  we  shall 
prove  to  yon,  as  they  there  call  him,  primate 
oflrdand;  and  he  got  that  dignity  from  the 
pope  upon  this  very  <fesign.  He  did  by  virtue 
of  that  power,  vHuch  he  thought  he  had  got- 
ten, make  out  warrants,  significations,  I'know 
not  what  they  call  them,  to  know  how  many 
men  in  Irdand  could  bear  arms  from  sixteen  to 
ftrty ;  he  rsjses  taxes  upon  the  people  and  the 
cfeivy  there.  But,  my  lord,  the  particubOT 
will  biest  faU  from  the  witnesses  that  we  shall 
csB  and  |tove  it  by,  and  we  need  n^it  make  any 
aggnvation ;  fbr'snch  a  thing  as  this  cannot 
be  more  aggravated  than  it  is. 

Aiiom^  GeneraL  (Sir  Robert  Sawyer.) 
lUv  it  pftoise  your  lordship,  and  yougentmnen 
of  the  jury,  the  character  this  gentleman  bears, 
as  ptimate  under  aforei^and  usurped  juris- 
diciion,  will  be  a  great  mduoement  to  you  to 
ffire  credft  to  that  evidence  we  shall  produce 
oefiNreyoB.  We  shafi  prove  that  this  rery  pre- 
iferipept  was  conferred  upon  him  upon  a  con- 
tn&Bt,  that  he  should  raise  60,000  menin  Ire- 
land, for  the  pope's  .serHce,  to  settle  popery 
there,  and  to  subvert  the  government.  The 
evidenoe  that  we  shall  give  you,  will  prove  how 
it  leads  to  destroy  the  king  ;  and  I  take  it  ac- 
tardiag  to  te  roolutions  that  haTc  been,  to 
raise  war  in  the  kingdom,  and  to  introduce  a 
Aeeign  power,  will  &  eertainlv  evidence  of  an 
attempt  and  machination  to  fie8trDy.the  king. 
Ai  aooQ  as  he  was  in  possession  of  his  primacy, 
he  goes  about  his  work*  There  are  two  great 
uHMBMiifH  to.be  provided,  men  and  money  : 
Ur  men,  Imving  this  great  spiritual  jurisdiction, 
whereby,  indeed,  all  that  are  nnder  it  are  be- 
came saves,  be  isBiies  out  his  warrants  to  all 
the  dsigy  m  Ireland,  to  give  an  account,  and 
make  return  from  the  several  parishes,  and 
alLtfae  men  in  them  above  fourteen,  and  under 
fiity.   And  letwna  were  aoooidiDgly  made  by 


them,  that  he  might  accordingly  take  a  mea- 
sure what  men  to  pick  out  for  the  service.  The 
next  thinff  was  money,  my  lord ;  and  your 
lordsliip  takes  notice,  that  when  the  mind  is  en- 
filared,  the  purse,  nay  all  the  body  bowa  to  it 
He  Issues  out  hu  warrants  to  his  clergy  to 
make  a  collection  of  money  ;  in  all  parts  great 
sums  were  levied,  and  when  they  were  levied, 
we  shall  give  you  an  account  by  our  proofs, 
that  several  sums  were  issued  out,  and  sent 
into  France  to  further  the  business.  Tbece. 
was  also  provision  made  of  great  ammunition 
and  arms ;  and  we  shaU  prove  in  particular, 
several  delivereil  out  by  this  genlleman's  order, 
to  carry  on  this  thing  ;  and  to  go  through 
stitch  with  this  business,  he  takes  a  view  of  all 
the  several  ports  and  places  in  Iceland,  where 
it  would  be  convenient  to  land ;  for  they  were 
to  have  from  France  an  auxilianr  force,  and 
upon  his  view  lie  pitched  upon  dariingford  as. 
theplaoe.  We  shall  prove  the  sereral  corres- 
pondencies between  ICoroeand  him,  and  France 
and  htm,  and  several  messengers  employed, 
and  monies  issued  out  from  time  m  time  for. 
their  maintenance*  This  will  be  the  course  of 
our  evidence;  and  we  will  begin  first  with 
some  that  do  not  speak  so  particularly  to  this. 
Doctor,  but  prove  there  was  a  general  design  in 
all  parts  of  the  kingdom  of  Ireland,  to  bring 
in  the  king  of  France,  and  extirpate  the  Protes- 
tant religion.  And  then  we  shall  call  the  par-, 
ticular  persons  to  the  particular  facts  against, 
him.  First,  we  call  Florence  Wyer,  (Hho 
was  sworn.) 

Sol,  Gen.  Are  you  sworn,  Sir  ? 

Wyer.  Yes,  Sir. 

Soi.  Gen,  Pray  give  the  Court  and  the  jury 
an  account  of  what  you  know  of  any  Plot  in 
Ireland,  to  introduce  the  Romish  religion,  or  ta 
briiur  in  the  French  king. 

IVyer.  Yes,  I  know  there  was  a  Plo^  both 
before  Plunket's  time,  and  in  his  time  j  ior  .it 
vras  working  in  the  years  1665  and  1666,  but  it 
was  brought  to  full  maturity  in  the  year  1667. 
For  then  col.  Bliles  Rely  and  col.  Bourne  were 
sent  to  Ireland  from  the  king  of  France,  with 
a  commission  to  muster  as  many  mien  as  he 
could,  promising  to  send  an  army  of  40,000 
men  with  a  commission,  upon  St  Lewis's  day 
in  August  next  following  to  land  at  Callingford, 
to  destroy  all  the  true  subjects,  to  destroy  the 
reliffion  as  it  was  estaUished  there,  and  to  set 
up  jOie  French  king's  authority  and  the  Roman 
Caiholic  Rel^on.  And  one  Edmund  Angle, 
that  was  a  justice  of  peace,  and  clo-k  of  th^ 
crown,  sent  for  all  the  rebels  abroad  in  the 
North  to  come  up  into  the  county  of  Longford, 
and  they  marched  into  the  heaSi-tpwn  of  the 
county,  and  fired  the  town ;  the  inhabitants 
fled  into  the  castle :  then  they  came  up  to  the 

Siol,  thinking  to  break  it  open,  and  by  setting 
e  prisoners  free,  to  ioin  them  with  them ; 
but  then  Angle  was  shot,  received  a  deatily 
wound,  and  droptoft'  of  his  horse,  and  they  fledL 
So  then  when  they  were  without  the  town,  one 
Charles  Mac -Canal  alighted,  and  took  away  all 
the  papers  out  of  his  pocket ;  which  if  they 
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had  been  found,  would  have  diaooTered  all.  I  Friars,  beiuf  their  aomMmtanoe  $  one  <tmey 
This  occasioned  coi.  Bourne  to  be  suspected  ;    one  of  the  raers,  told  lum«-*-— ' 
..  . .,  .  ,  L.  C.  J.  Tokl  whom  ? 

Wuer,  The  prisoner,  that  he  did  expect' 
Dufly  should  have  been  primata ;  hot  the  pri- 
soner made  answer,  it  is  better  as  it  is ;  ibr 
Da£[y  had  not  the  wit  to  manage  tiie  thhigs 
that!  have  undertaken  for  the  general  good  0/ 
our  rdigion. 

L,  C\J,  Now  ten  me  this:  jrhat  thbgfl 
were  those  he  bad  undertaken  P  ^IKd  he  ex- 
plain himself.^ 

Wyer,  No  farther  than  those  words :  but  I 
did  conceive  this  was  his  meaning ;  because 
I  knewpaxtly  of  it  myself,  knowing  of  the 
fbrmerPlot. 

X.  €.  /.  I  ask  you  only  what  words  cain« 
from  him ;  and  you  say  tncr  Were  ^t  Dofff 
had  not  the  wit  to  manage  wnat  he  had  under-' 
tekenforthe  general  g^  of  their  religion. 

Wyer,  Yes,  and  then  asain  in  his  8ssembly» 
kept  by  him,  he  charged  bis  inferiors  to  coHm^ 
such  several  sums  of  money  bb  he  thought  fit, 
according  to  the  several  parishes  and  dignities^ 
to  assist  and  supply  the  French  forces  when 
they  came  over. 

L.  C.  J.  How  know  you  that  f 

Wyer,  I  have  seen  the  money  collected ; 
and  I  have  seen  his  warrant,  *  sub  poena  sos- 
*  pensionis,'  to  bring  it  in,  to  redeem  their  reli* 
gion  from  the  power  of  the  English  Govern^ 
ment.  ^gain,  there  were  those  rebels  that 
went  to  iMgiord- 


fttd  being  so  sui!^ected,  he  was  taken  prisoner, 
sSad  turned. to  Newgate  in  Dublin.    Then  od. 
Kely  fled  wwhy  a^ain  to  France,  and  the  Plot 
lay  under  a  cloud  during  the  life  of  primate 
Haley  the  prisoner's  predecessor.  This  primate 
Raley  died  beyond  sea.    Then  many  of  the 
gopisn  religion  would  have  had  the  primacy 
conferred  upon  one  DufT^ ;  but  the  prisoner  at 
the  bar  put  in  for  it ;  which  might  have  been 
apposed,  if  4>«f  prisoner  had  not  engaged  and 
promised  that  he  would.so  manage  ai&irs, 
that  before  the  present  government  were  aware, 
he  would  surprise  the  Kingdom  ;  provided  the 
pope  and  king  of  ^France  would' send  a  com- 
petent army  to  join  with,  theirs  ibr  the  effecting 
of  it.    So  the  nrst  year  of  his  coming  over  1 
^as  in  the  iriery  at  Armagh ;  I  was  an  acquaint- 
ance of  the  Fners,  and  they  invited  me  ;  and 
one  Quinetold  the  prisoner,  that  they  thought 
Dufly  would  have  been  primate.    Said  he,  it  is 
better  as  it  is  ;  tor  Duffy  hath  not  the  wit  to 
do  those  thmgs  that  I  have  undertaken  to  do ; 
meaning  that  he  did  undertake  to  supplant  the 
Protestant  refigion,  to  bring  in  popery,  and  put 
^e  kingdom  under  subjectiou  to  Uie  king  of 
France. 
&>/.(7eii.  How  do  you  know  that  P  ' 
Wyer.    Those  were  the   words,   and   the 
meanmg  I  knew  before,  because  I  had  heard  it 
talked  of. 

JL  C.  J.  .Who  was  the  first  of  these  primates 
you  speak  off    . 

Wyer.  Edmund  Raley  ;  he  set  this  business 
on  foot  first. 
L.  C.  J,  About  what  ? 
Wyer.  About  calling  the  rebds  together  out 
of  the  Nordi  when  they  came  to  Longford. 
X.  C:J.  What  year  was  that  ? 
Wyer.  It  was  in  1667. 
£.  C.  J.  When  died  he  ? 
Wyer,  He  died  a  little  while  afterwards. 
X.  C.  J.  Then  Duffy  would  have  it  con- 
ferred upon  him  ? 

Wyer.  Yes,  afler  Raley's  decease  he  would 
have  had  it  conferred  upon  him ;  and  there 
was  a  contention  between  him  and  the  prisoner, 
who  did  engage  he  would  bring  things  to  that 
full  maturity,  that  before  the  present  govem- 
taent  were  aware  he  would  do  the  work. 
L.  C.  J.  How  do  you  know  this  P 
Wyer,  I  know  this,  because  I  had  an  ac- 
count of  it  from  certain  school-fellows  that 
were  with  me  in  Ireland,  then  studying  in 
Rome ;  they  wrote  this  to  me,  desiring  me  I 
would  take  a  good  heart  with  the  rest  of  my 
countrymen,  and  assuredly  in  a  short  time  the 
kingdom  would  be  relieved,  and  the  Irish  re- 
stored to  their  former  patrimonies. 

L.  C.  J.  This  you  sjpeak  of  their  information. 
What  do  you  know  of^your  own  knowledge  ? 
Wyer.  All  that  I  know  is,  he  coming  into 

the  frieiy  of  Armagh 

X.  C  J.  About  what  time  P 
Wyer.  It  is  either  10  or  11  yean  ago,  and 
there  wasafiut  there,  and  I  was  invited  by  the 


X.  C.  /.  What  time  were  those  colletitiOtts  f 
Wver.  From  time  to  time  smoe  he  cante 
into  Ireland.  ^ 

X.  C.  J.  About  what  time  P 
Wyer.  S'me  years,  eight  years,  seven  years 
ago,  tmd  the  last  year  of  all. 

L.C.J.  Then  it  was  several  times,  yon  say  f 
Wyer.  Yes,  and  he  procured  the  Macdotiels 
a  piece  of  Eaoney  out  of  the  Exchequer,  pre- 
tending to  do  fipood  service  to  his  majesty  ;  hift 
he  sent  them  for  France,  meaning  they  should 
improve  themsdves,  and  bring  themsdves  into 
fiivour  with  the  king  of  France,  and  come  over 
with  the  French  king  to  surprise  Irelaod. 
This  one  of  the  rebeb  told  me.  So  I  have  aeen. 
the  prisoner's  letter  directed  to  the  grand  Tory 
Flemmingv  desiring  that  they  should  go  to 
France,  and  he  womd  see  them,  in  spite  of  all 
their  enemies  in  Ireland,  safe  ashore:  and 
Flemming  should  return  again  a  colond  to  hii 
own  glorv,  and  the  good  of  his  country. 
Ait.  Gen.  Do  you  know  his  hand  P 
Wyer.  Yes,  I  do,  as  well  as  my  own.  I  have 
seen  capt.  O'Neal,  son  of  general  O'Neal, 
coming  every  year  into  Irriai^,  and  carrying 
three  regiments  to  the  French  IdQg  hito 
France  ;  and  he  used  to  come  overto  Irdaiid 
every  year  to  get  a  recruit ;  and  he  did  get  my 
brotoer  to  go  with  him,  and  so  much  import 
portuned  me,  that  I  couM  hardly  withstand 
nim ;  but  I  did  not  yield  to  his  desire.  He 
told  me,  it  was  to  improve  me  for  my  good,  to 
improve  myself  in  military  disdpune ;  and 
then  I  diould  return  fbr  Irelaiid  a  c^tain 
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ar  Ae  FroMfa  Idnr,  to  surprise  tfw  kiiig- 
domind  settle  the  poiiishrieligioii;  andtlieiil 
ghoold  be  restored  to  my  estate. 

JL  C,  J.  WhetoM  youthisr 

Wjer,  Captain  O^oal.  And  in  tlie  mean 
vliUe,  says  he,  I  hear  Dr.  Plnoket  is  the  on!y 
man  uttrasted  in  Ireland  to  make  these  prepa- 
rationsy  and  get  things  ready  against  the 
French  king's  coming,  wlio  is  to  land  at  Car- 
Kngferd. 

Ati,  Gen.  How  often  were  yon  in  the 
l>oclor's  company  ?—1l^.  Not  Teiy  often. 

Fhmktt.  1  nercr  saw  him  with  my  eyes 
hefareinmylife. 

Wyer.  I  haire  seen  him  hi  the  priory  the 
first  year  that  he  came  over  to  Iieund ;  and 
vou  knew  the  meetings  hdd  at  OeoiveBhke's 
boose  in  the  Fives,  and  I  have  seen  him  in  his 
own  house. 

Josfice  Dolben.  How  came  yon  to  know 
thepriaoner's  hand  P 

Wyer,  Because  I  was  well  acoaainted  with 
his  hand,  seeing  his  hand  among  the  priests. 

Justice  IX»/6eA.  Did  you  ever  see  him  write  P 

Wjfer,  Yes,  in  the  prioiy,  and  in  his  own 


Justice  Doiben.  How  often  P—- 

Wyer.  Not  often. 

Justice  iX)l^.  How  often  P 

Wyer.  Ten  or  a  dozen  times.  I  should 
know  his  hand  from  aB  the  writing  in  London, 
if  it  were  among  never  so  many.  Let  me  bat 
seeit,  I  willknowit. 

■L.  C.  J.  Have  you  ever  heard  him  own 
himself  primate  P 

Wyr.  Yes,  my  knd  he  writes  himself 
*«  Olivcius  Armicanus,  Primas  et  Metropoli- 
laniB  toiius  Hibemis,"  that  is  his  stile. 

L.  C  J.  Who  did  he  say  made  him  primate  P 

Wjftr.  The  pope,  my  lord. 

X.  C  J.  Have  yon  heard  him  say  so  ? 

Wyer.  Yes,  I  heard  him  discourse  of  it  in 
ihe  priory. 

An.  Gen,  He  was  a  public  officer,  and  they 
mMit  wen  know  his  hand. 

X.  C.  J.  1  believe  any  body  that  hath  seen 
us  write  hot  a  fittle,  would  soon  know  our 
hands* 

Wycr;  His  hand  is  as  well  known  over  Ire- 
land, as  mine  is  among  my  acquaintance. 

X.  C  /.  -Wdl,  ffo  im.        > 

Wyer,  Dnrmg&elin)eof  hisimprisonnMnt, 
I  have  seen  his  commands  to  some  of  his  in- 
leiior  dignilaries,  commanding  them,  *  sub 
^  pema  suspensionis,*  to  bring  iu  the  monies 
asBSBsed  ihr  bringing  in  the  French  army ;  and 
ftat  liiere  was  no  better  time  than  the  time  of 
his  inuDrisonmenC  to  bring  it  in. 

X.  (;.  X  Who  were  they,  you  say,  that  were 
csmmanded '  suh  poena  suspensionis  ? 

Wyer.  Bfaicehis  taking,  I  have  seen  in  the 
tnns  of  his  imprisonment  his  commands  to  his 
inferior  d^nitaries,  net  to  be  forgetful  ofiAe 
inooies  that  were  assessed  towards  die  supply- 
higtfae  Fittich  army;  and  that  there  was  no 
biiteriinie  to  bring  m  the  French,  than  when 
he  was  id  prison. 


X.  C.  X  How  kmgitto  was^diat?    ' 

Wyer.  The  1st  of  February,  1679.  The 
Snd  and  test  of  it  was  in  July  aMlNovember  last^ 

X.  C.  X  Andthis  was  to  bring  in  the  mecey  P 

Wyer,  Yes,  to  supply  ihe  French  army^ 
And  that  there  was  no  belter  time  than  during 
his  imprisonment,  and  th^  should  not  be  so 
much  suspected.  ^ 

X.  C.  J.  And  these  manditea  you  hanre  seoD  . 
underhishand.  • 

H^er.  Yes,  I  have,  my  lord.    ^ 

Art.  Gen.  Whatdo  ytu  knoir^^f  his  sum- 
moning or  isBuing  om  these  warranto  fer  liaai 
of  men  P 

Wyer,  I  have  not  seenany  of  the  warranto ; 
hut  the  priesto  have  told  me  they  were  com« 
numded  by  his  warranto  to  let  tmn  know  how     • 
many  tiiere  were  in  all  their  parishea  firom  six- 
teen to  sixty. 

Att,  Gen,  You  say  you  nerer  sa#  the  Man- 
dates  P  i 

Wyer.  No,  I  did  not. 
•Sorj.  JefferUt.  What  do  you  know' about  the 
prisoner's  viewing  the  poits  P 

Wyer.  I  have  seen  him  going  about  irom 
port  to  port,  to  Derry,  to  Carridergus,  Casiiy- 
Down,  and  Carlingtord,  and  all  alwut. 

Serj.  Jefferia.  W  ben  he  went  to  take  a  view 
of  those  porto,  can  yon  tell  to  \ivhat  purpose  he 
did  itP 

Wyer.  Yes,  I  heard  it  among  the  church, 
that  ne  went  on  purpose  to  view  the  sea  porto, 
to  know  the  strength  of  all  the  garrisons,  and 
to  see  which  was  the  most  convenient  way  to 
bring  in  the  French  army. 

Serj.  Jefferiei.  Did  ^ou  ever  speak  with  the 
prisoner  at  the  bar  about  his  going  T 

Wyer.  No. 

Serj.  Jefferiet.  What  place  did  he  piteh  on  as 
most  convenient  P 

Wyer,  Carlingford. 

Att.  Gen,  Were  you  in  the  prisoner's  com- 
pany when  he  viewed  the  ports  P 

Wyer.  I  have  seen  him  goto  and  fro  ;  I  did 
not  go  all  the  circuit  round  with  him. 

Plunket.  Did  you  ever  see  me  at  Carlbg«> 
ford? 

Wyer.  No. 

Plunhet.  Did  you  ever  see  me  at  any  other 
of  the  porto  P 

Wyer.  1  have  seen  you  at  Hamilton's 
coming  back  froih  Deny.  Do  you  not  remem- 
ber that  you  k)dged  at  at  sir  Geo. 

Plunket,  1  never  lodged  there  in  my  life. 

Sir  JVa.  WitMnt.  Have  you  any  thmg  more 
to  ny  concerning  the  plot  in  geu^iU  P 

Jvyer.  No^  in  general  1  have  not. 

Serj-  JefferUt,  He  hath  not  only  given  an  ac- 
count of  me  general,  but  fixed  it  upon  the  pri^ 
soner. 

Att.  Gen.  Dr.  Plunket,  will  you  ask  him 
any  questions  P 

Plunket.  Yon  say  you  remember  you  saw 
me  at  my  ibst  coming  as  primate  ten  years 
ago,  and  that  you  were  at  the  priory  when  I 
was  there  P 

Wyer.  Yes. 
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Flunket.  You  were  invisible  to  me. 
L,  C,J,  If  you  will  ask  any  questioo,  do- 
Imt  do  not  make  these  kind  of  oMervatioDS. 

Plunket.  TeU  me  this,  why  did  you  not  ac- 
quaint some  justice  of  the  peace  then  with 
what  you  knew,  that  which  you  had  heard 
seFen  years  ago^ 

Wi/er,  When  T  first  knew  it,  I  was  as  wiU« 
iDg  to  have  it  concealed  as  they. 

L.  C.J.  What  is  your  question,  Dr.  Pluur 
ket?  Pray  tell  it  us. 

.  Planlut.  Jf^^savs,  my  lord,  that  ten  jem 
ftgo  1  had  such  a  design  in  hand,  and  he  knew 
the  money  was  collected  for  these  very  end% 
and  Ke  knew  4>f  the  design,  from  that  same 
captain  O'Neal,  whom  I  employed  and  sent 
abroad  ;  and  that  l.had  a  design  to  bring  in 
the  French,  at  Cariingtbrd,  and  went  about  to 
all  the  ports  in  IrelaiMl,  and  pitched  upon  that 
as  the  moat  convenient ;  and  yet  it  is  so  incou- 
venient  tor  the  Uringing  in  a  foreign  force,  that 
any  one  that  knows  any  thing  of  the  maps  of 
the  woiid,  will'  easily  conclude  it  otherwise. 
But,  I  say,  luy  '^''d,  why  did  not  he  tell  some 
justice  of  peace  that  I  was  upon  such  a  design, 
but  let  me  Uve  in  Ireland  ten  years  ailer,  and 
never  speak  of  it  till  now? 

jL.  C.  J.  What  say  ^^ou  to  the  question  ? 
Plunket.  When  he  saw  me  all  the  time,  and 
to  the  time  of  my  taking  prisoner,  and  never 
said-ooe  word  ;  for  I  was  a  prisoner  six  months 
only  lor  my  religion,  not  one  word  of  treason 
-spoken  of  against  me  for  so  many  years ;  why 
did  not  be  acquaint  some  justice  of  the  peace 
with  it  before? 
X.  C  J.  What  religion  were  yoi^  of  then  ? 
Wver.  I  was  a  Roman  catholic. 
Plunket.  And  are  you  not  so  now  P 
Wt/'er^  Yes,  I  am  SO. 

Just.  Doibcn.  Therefore  it  will  be  no  won- 
der that  vou  did  not  d  iscover  it. 
.    Serj;  JeffeHtn.  But  I  ask  you,  why  did  not 
you  discover  it  all  this  time?  * 

Wyer,  Because  I  was  a  papist  myself:  The 
first  that  did  discover  it,  he  and  I  did  consult 
about  it,  I  had  charged  him  so  to  do,  and  I  set 
him  on  work  ;  but  he  was  ill  paid  for  having 
discovered:  You  got  him  to  be  trepanned,  that 
he  hath  gpne  in  danger  of  his  life  tor  it 
Plunket.  Who  is  the  man  ? 
W^tr.  Mover. 
.    Sir  Fra.  Withins.  Call  Henry  O'Neal,  (who 
was  sworn.)  What  know  you  of  any  design  in 
Ireland  to  introduce  the  popish  religion  ? 

&Ne0L  lu  Augpst  1678,  bishop  Tyrr^ 
came  with  40  odd  horsemen  to  vicar  general 
Brady's  house,  and  alighted  at  the  door  ;  and 
he  gave  them  there  an  oath,  whiob  they  took 
wiliiody  andfreelv  fiiom  hand  to  h|U)d,  to  for- 
vvard  Sie  popish  plot  against  the  Protestant  reli- 
gion, to  make  an  end  ofthem  all  in  one  hopr  from 
end  to  end  in  Ireland ;  and,  said  he,  I  wift  come 
within  two  days  with  an  order  from  the  ]<ffd 
Oliver  Plunket ;  and  you  need  not  be  afiraid, 
for  the  lord  Oliver  Pkmket  and  I  have  sent  some 

g;old  and  money  into  f'rance  to  get  men  and 
ring  them  from  France  over  sea:  And  do 


not  fear,  diis  wittgo  on  in  one  hour  tfarougli  all 
Ireland  fix>m  end  to  end.  In  September  167^^ 
aiittle  while  after,  the  same  meeting  was  in  a 
plaoe  which  they  oill  yiigima^  in  the  comity  of 
bonnaugfat,  where  they  took  a  priest,  he  is 
here,  and  he  was  with  me,  and.  desired  me  to 
come  up  to  Dublin  alid  disoover  this;  and 
there  I  did  discover  it  to  sh-  John  Davis ;  which 
b  idl  that  I  can  sinr.  For  this  Flunket  I  never 
saw  him  in  mv  lire* 

Mr.  Jonet.  You  were  a  papist  then  P. 

O^Ne^  Yesy  I  was. 

Mr.  Jona.  Are  you  a^oman  cathofic  still  ? 

CPNtaL  Yes,  I  am. 

Mr.  Jonei.  And  were  you  acquainted  with  all 
these  orders? 

O'ifeal.  Yes. 

JL  C.  J.  How  came  you  to  know  of  this 
oath? 

0*NeaL  I  .was  in  the  house  with  ihem  ;  I 
was  one  concerned  to  take  my  oath  with  them, 
and  I  durst  not  but  take  the  oath. 

L,CJ.  Had  you  thef»th  of  secrecy  given*^ 
yoii? 

QNcmL  Yes,  and  so  this  priest  commanded 
me  to  go  along  to  Dublin  and  discover  it  • 

Sen.Jeffenei,  What  is  his  name? 

O'iVM/.  John  Mac  Legh. 

Sir  Fra,  Witkint.-  Do  Vou  know  any  other 
transactions  about  the  plot  ? 

O'NeaL  No,  I  will  not  swear  ^or  all  the 
world  more  tiun  I  know. 

Sir  F.  Withmt.  Then  call  Neile  O'Neal, 
^who  was  sworn).  What  do  vou  know  of  ar^ 
dea^gn  carrying  on  in  Ireland  against  the  go« 
vemment  and  tne  Protestant  religion  ? 

N.aNeni.  I  will  tell  vou  all  I  know:  I 
at  vicar  Brady^s  house  the  ttlst  of  August 

L.C.J.   What  year? 

N.  (yNeal.  1678.  And  bishop  Tvrrel  came 
with  40  horse-men  to  the  house,  and  went  into 
the  house,  and  discoursed  a  little  while;  and 
they  took  their  oaths,  every  one  roundi  to  keep 
secret  the  plot  to  destroy  the  Phytestant  reh- 

£'on  and  the  Protestants,  that  they  might  have 
eir  estates  aoain.  And  he  said  they  did  not 
need  to  fear:  mr,  said  he,  you  have  a  very  good 
man  to  aanst  you,  and  that  is  the  lord  CNiver 
Plunket,  and  you  need  not  fear  but  it  will  ge 
through  aH  Ireland. 

Ati.  Gen.  WiQ  you  ask  him  any  qoestions? 

Piunkct,  Why  did  you  not  dueover  h  he- 
fore? 

Seij.  Jeffhriet.  Were  you  a  Roman  Catholio 
atUiattime? 

N.iTNeaL   Yes,  and  am  so  still. 

Mr.  Paget^  (Jury-man).  I  desire  he  may 
be  asked  how  he  came  to  be  there. 

If.  C.  J.  You  say,  I  think,  this  was  at  vicar 
genera]  Brady's ;  how  came  you  to  he  tbm? 
.  N.  (yNeaL  I  was  there  several  times  before 
that ;  for  my  nmve  or  my  foster-mother  (I  do 
not  know  which  you  may  understand  best)  was 
houae-keoier  to  him. 

L,  C.  J.  Were  yon  required  to  take  the 
oath? 

N.  O'Neal  No,  my  Isfd,  1  waaacqaatnted  m 
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tbe  house,  1  lad  been  tkieve  two  or  three  weeks 


Piunkei,    Why  did  not  yoo  teU  it  to  some 

HioeofthepesGQ?  '^         '      . 

L.C.J,  £feirasaPk4pist»aiMisoheisnofr. 

Ji.  O'NtaL  There  were  many  there  that 
wece  wiser  than  i,  that  did  not  discover  it. 

L*  C.  X    How  old  are  yon? 

N.  (yStal,    I  beheve  »oat  Sd  years  old. 
'   X.  €.  J.    And  this  was  bat  in  1678. 
'  AM,  G^n.  Swear  Owen  Murfey,  (which  was 
done).    Gome,  wiial  say  yon  ? 

O.  Mttrfejf*  Mr.  Bomund  Mnrfey  disco- 
▼ered  the  Plot ;  he  went  to  one  heutenant  Baker 
and  did  disoover  the  plot  to  him,  that  there 
was  a  design  to  brmg^  in  the  French. 

JL  C,  J,  Bpeak  out  aloud,  I  cannot  hear  yon. 
«  ,  O.  Mwrfey.  All  I  know  is  from  Mr.  JSdm. 
Itnifinr — '— 

X.  C  J.  What  do  yon  know  of  any,  of  your 
•WB  knowledge? 

O.  Muffey,  Mr.  Lieutenant  Baker  told  me, 
diaft  he  did  hear  of  the  Fr^cb^ 

X.  C.  J.   Speak  what  you  know  yourself. 

O.Mwifty,  If  it  plesse  your  lordship,  this 
is  more:  I  saw  that  evidence  that  £amund 
Murfey  did  produce  in  Ireland,  when  he  was 
sent  to  the  gaol  there  ^  but  without  trial  or  any 
^hipuF* 

Ati.  Gen.  Then  swear  Huffh  Dufiy ;  (which 
was  done).  Speak  kmd,  ana  tell  my  lord  what 
you  know  of  this  plot  and  the  prisoner :  you 
know  the  prisoner,  do  not  you  P 

JDi^.   I  know  him!  yes,  I  know  him  well 

CfMHlgn. 

X.  C.  /.   What  9W  yon  more  of  him  ? 

Dir^  My  kurd,  I  say  I  have  seen  this  Dr. 
Olirer  Fhmket  raising  sereral  sums  of  money 
to  carry  on  this  plot ;  sometimes  lOi.  per  ann. 
•emetimes  20f. 

Sol.  Gen.   Of  whom.' 

pujfy.  Of  all  the  priests  in  Ireland ;  ofev&rj 
Bciest  aeoording  to  his  pension  and  parish.  . 

X.aX    InaUIrdand? 

Jhijfy.   Yes. 

X.  C.  J.  And  towards  the  proceedings  of 
tlie^f 

JjMff^  It  was  to  jpfive  to  his  a^nt  jrhich 
at. Rome,  and  rar  the  cariymg  on  the 


AiL.Crtm.  How  isanvp.  you  to  know  this?. 
i>i{^.  I  was  servant  to  Dr.  Du£^,  who 
as  inmiifely  beloved  by  this  man.  He  was 
FadierCk>u6s6ortothe^(DeenofSpaui.  There 
was  notbiBj^  that  happened  between  them,  but 
I  vras  by  aU.tbe  time^ 

C.  J.    W^ere  you  chaplain  to  him  ? 


Dufu.  Yes. 
JLCij. 


Yon  are  a  Papist  then  T 
Uufy.   Yes. 

AiL  Gen.   This  man  is  a  Friar,  my  lord. 
X.  C.  /.    Were  you  in  the  company  with 
f 


Dif^.    Yes,  I  was. 
X.C:/.   What  did  pass  there? 
Duffy,  About  the  plot^   how  they  lymld 
Mdinn  Hua  plot:  and  this  man  PltqJIetiSaid, 

4 


he  oould  prevail  with  the  king  of  Fra&ee,  and 
the.t}Cher  wil^  the  king  of  Spain. 

Att,  Gen,'  Pray  acquaint  my  lord  particu- 
larly when  this  was,  and  in  what  place,  and 
what  they  said  ? 

Duffy,  It  was  in  1673,  74,  and  75,  at  his 
/Own  house;  and  at  he  kept, 

three  or  four  Jesuits .  there,  and  a  matter'  of  a 
hundred  priests. 

Att,  Gen.   What  passed  in  the  oompaay  ? 

X.  C.  /.    Who  else  was  there  ? 

Duffy,  The  discoursb,  my  lordy,was  always 
about  the  plot,  how  they  could  ■  contrive  the 
matter  between  them ;  and  so  they  did  con- 
clude<ailerwards  to  raise  so  much  money  upon 
several  priests,  all  the  priests  in  Irel^,  somie* 
times  20«.  sometimes  40ff. 

X.  C.  J.   A-piece,  do  yon  mean } 

Duffy.   Yes. 

Att'  Gen,  What  discourse  had  they  about 
the  French  at  aiiy  time  ? 

Dujfy,  Yes,  a  hundred  times;  he  talked, 
sereral  times,  that  he  did  not  question  but  he 
should  prevail  with  the  king  of  France  not  .to 
invade  Spain:  and  I  have  seen  his  letter  to 
cardinal  Bouillon,  to  expostulate  with  him 
about  the  kins^  of  France,  why  he  should  wage 
war  with  the  Icing  of  Spain,  who  was  a  Catho- 
lic, but  rather  should  come  and  redeem  Iielanfil 
out  of  its  heretical  jurisdiction. 

Att.  Gen,  Did  you  see  the  le^? 

Duffy.   Yes.   ' 

Att.  Gen,  Why,  do  you  know  his  hand  ? 

Dufy.  Yes,  I  Know  it  as  wdl  as  I  know  my 
own ;  I  know  it  if  there  were  a  thousand  pa- 
pers together. 

Att,  Gen.  And  what  was  the  import  of  it, 
prav? 

pujg^.  That  cardinal  Bouillon  should  pre- 
vail with  the  king  of  France  not  to  invade 
%Hiin ;  and  the  contents  of  the  rest  of  the  letter 
were.  That  he  did  admire  he  shouJd  not  rathei^ 
wage  war  with  the  kioff  of  Epg^iand,  who  bath 
been  an  apostate,  and  help  their  poor  country 
that  was  daily  tormented  w^  heretical  juiis- 
dictioh. 

Att,  Gen.  How  came  you  to  be  in  France  ? 
Were  you  employed  ? 

Dufy.  I  went  to  France  to  live  there  in'a 
convent. 

Piuirket.  Did  Cardinal  Bouillon  shew  you 
my  letter  ? 

Dt^,  Yes. 

Fiunket.  What  year  P 

Duffy,  1677. 

Att,  Gen.  Pray,  sir,  you  were  speaking  of 
raising  ofmoney 

Duffy,  Yes. 

Att,  Gen,  Did  you  see  any  precept  about  it  f 

Duffy,  Yes,  1  nave  seen  several  precepts : 
I  was  Curate  to  one  Father  MurfW;  and 
while  that  man  was  with  Dr.  Oliver  Fiunket; 
and  other  Jesuits,  I  did  officiate  in  his  place, 
and  he  sent  his  letters  to  |ne  to  raise  40;.  ana 
,  20s.  a  time,  several  times. 

X.C.J,  You  yourself? 

Duffy,  Yes.       ^  .>       . 
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jKf.Oai.  WiMttof 

Dygy.lt  wMt«  tend  to  Dr. 
Wms  atlElome. 

An.  Gen.  Did  yoa  seadtiiyiiimM^rtlHit  jm 
know  ofT—Dufy.  Yes.  • 

il^#.  G«ff.  Tdlwliat  time  you  gare  the  mo* 
ney  yomrself? 

ihrfy.  In  16T3,  74,  T5. 

Att.G^n,  Where? 

jDt|^.  AthisowndwdUnffplaoeat 

Just.  Johtt.  Of  what  qmfity  was  the  pii- 
ioner  amoDgst  yoa  f 

Dsjgf.   He  WS9  primate  of  an  Ireland. 

Just.  Jon^f.  Under  whom  f 

Dtf^.  Under  whom  P  nnder  the  Pope. 

Jnst.  Jonet.  How  do  yon  know  he  was  so  f 


D<//^.  yfe  had  H  HI  his  writings. 

Z.!:.!.  Did  hostile  himself  so  mhis  let- 
ters? 

'  Dkffif,  Yes,  if  he  writ  hot  to  the  least  man 
in  the  country,  he  would  write,  "  Oiivertis  Ar- 
micanns,  Phitiss  totins  Hibemiee." 

L,C.J.  And  so  yon  always  understood  him? 

JDttj^.  yes. 
'  Atf.  Gen.  Were  yon  pnami  at  say  of  the 
Ifeneral  consultations  or  meetings  ? 

Duffy,  Yes,  I  was. 

Aft,  Gen,  What  nrnnber  might  meet  at  that 
time? 

Dtt^.  Fire  hundred  men  and  women. 

Att.  Gen.  Where  was  this? 

Dugjf,  AtCkmds. 

Att.  Gen.  What  was  the  oecasita  and  de- 
sign of  that  meeting  ? 

Dujfy.   Confirmation  from  the  bishop. 

Att,  Gen.  And  what  was  done  there  besides  ? 
"  Duffy,  The  second  ihinji^  was,  that  the  gen- 
tlemen of  the  three  counties  should  oondude 
together  idKnit  this  matter. 

L,C,J.  Abontwhat? 

Dnffv.  About  joimng  the  Freneh  andSpa- 
Jdshtosetiier. 

JusiKe  Dolben.  Where  was  that  meeting? 

Duffy,  In  the  county  of  Monaghan. 
'  Just.  Do&en,  Was  die  prisoner  there  ? 

Dufy,  Yes,  he  was  the  chief  man. 

L,jf,J.  When  was  this? 

Dujfy,.ln  1671,  to  the  best  of  my  know- 
Mtfe. 

Just  Dolben.  Were  yon  there  yonrs^? 

Duffy,  Yes. 

Att.  Gen,  What  was  the  transaction  of  that 
day,  besides  the  Sacrament  of  confinoation  ? 

Duffy.  It  was  agreed  that  the  gentry  of  Ar- 
magh, Monaghan,  and  Connaught,  should  join 
together ;  and  then  th«^  went  into  a  private 
council  to  get  a  list  of  au  the  officers  that  were 
In.  the  last  rebellion,  and  those  that  kst 


Att.  Gen,  How  do  you  know  that  ?  Did  yon 
go  into  the  consult  ? 

Pu^*  Yes,  I  was  in  the  same  consult  my- 
self, and  was  as  willing  to  proceed  in  the  matter 
as  any  one  in  Ae  wotM. 

L,  C.  J,  Where  was  tfiis  ? 

Duffy.  Withio  two  miles  of  Ckmds,  at  one 
Father  bouse. 


X.  €.  J,  Was  tbalaft  Ike  time  when  tbctn 
were  so  many  perMDs  met?  Fnj  Mpetkfgtm 
what  was  done  there  besides  confirmation  ? 

Duffy.  Why  t^y  wm  vithdimwa  aside 
mio  a  garden,  some  stood  up,  and  some  sat 
domi:  andOUw  riimlist  1111011  in  th<  mi<hllf 
of  thmn  all  as  aifrdate^  and  erery  one  knesM 
down  before  htm  and  kissed  his  hand. 

4l#/.  G^.  What  was  then  said  ? 

Dii^.  Then  they  did  consult  and  .gave  ape* 
eial  orter  to  some  of  them  to  get  a  liit  of  att  the 
officers  in^the  late  rebettmn,  and  that  k)st  their 
estates,  and  that  they  should  be  mere  fiinnnrd 
than  others  to  prooeed  in  that  wicked  design. 

L.C.J.  wW  was  that  design? 

Duffys  Todestroy  att  the  Protestants  iogm^ 

Att.  Gen.  Was  i4  to  mii«le  the  Irish,  and 
Spanish^and  French  anny  together? 

Dujfy.  Yes,  it  was. 

Att.  Gen.  Did  you  hear  the  prisoner  spank 
about  it?  . 

Duffy,  Yes, -and  he  made  a  speech  boAna 
them  cancel  ning  our  own  faith  and  religion. 

Att.  Gen.  Was  there  any  aMulMn  Qfinoney 
atthattime. 

Dujfy.  It  was,  that  every  man  of  them  that 
eookl  dHpose  of  money  sbonhl  provide  some  for 
those  gentlemen  that  would  soon  come  into  In* 
land. 

Serj.  Maynard.  Who  were  those  centknen  ? 

Duffy.  The  French  army  and  9ie  Spaaisk 
army  toc^ther. 

AtL&em,  Were  ynaal  any  other  meeting? 

Dug^,  No. 

Att.  Gen.  After  he  was  taken,  do  you  knovr 
of  any  erder  he  sent  ont  to  gather  money  ? 

Dujfy.  Yes,  at  the  assms  of  Dalkeith,  I 
think  ifiB  June  two  years  ago  he  was  eppie- 
bended-  ■  ^^  i, 

Att,  Gen.  IbfAeed  he  was  first  apprehended 
as  a  very  busy  papist. 

Dii^.  I  have  seantwo  or  tiiree  several  ordoii 
to  raiae  money,  for  the  same  purpose ;  and  that 
it  was  the  ony  time  to  bring  the  matter  to  ma 
cad  when  he  lay  in  ga(d  hiuMelf. 

Att.  Gen.  Was  that  the  efisct  of  the  letterf 

Dt^.  Yes;  and  that  tiie  French  andSpa- 
nish  kmga  should  take  the  advantage  that  usm 
was  ofiered  whilst  he  was  m  prison. 

Just.  Jmet.  You  say  some  money  was  sent 
to  Dr.  Cray  ? 

Duffy.  Yes. 

Just.  Janee.  To  what  end? 

Dujfy.  To  comply  vrith  this  design. 

Just  Jones.  Where  was  that  Dr.  Cray  ? 

Dufy,  He  was  at  Home,  he  was  made  a 
bishop  there. 

Att,  Gen.  Who  employed  him  there  f 

Duffy,  This  man  empkiyed  him  always. 

L.  C.  J.  What  was  his  name  ? 

Dttj^.  Cray. 

JusUce  Jones.  You  say  some  of  tiie  |aiiBia 
paid  jO,  some  40? 

Duffy.  Yes. 

Justice /oack  Did  the  ky-gentiy  agree  ta 
pay  nothhig? 


Dujfy.   Ye%  I  Jmt«  imb HQof  Ik^m  ftf 


l^dmt  lAoir  te  the  giMtry. 

Y^  I  pnil^  for  tW9  or  three  ymn 

^C.X  A&ddiBfewaafiirtfaeiMgB? 
Di;^.   Yes,  for  tke  f^Mch  tnd  Spanish 

Z\  aiid«tttkepn|Meeetoc^er. 
^Gm.  Whet  4eyMJuMW  of  ally  preoepl 
tehegifcamefallaortiof  pennw  ot  audi  an 
ageP 

-  •^'ifi^*    1 9^^  e  Iwt  of  the  eg«  of  erery 
pemn  from  16  to  60. 

JUa  Gm.  By  wheee  onler  ? 
Di^.  Byhuonler. 
'  Stm^J^  Te  whom  did  yea  give  it? 
Du^.  To  Dr.  PiuBket 
Smo^Jef.  Tfae|ifi,tolheKiMiierf 
I^nfy-  Yes,  out  of  my  own  precinct. 
Ati.  Gee.   Had  yon  had  any  ordor  from 

Dufy.  Yea,  it  ww  directed  to  the  parMi 
_BMl;  aDdI,heingoaT«leiBhiBplaoe,reoeiT- 

Sir  I.  WiUeat.  To  whal  puipofle  was  it? 

DMfy.  To  kaow'what  men  in  InlaMi  were 
aUetobearanns. 

JmiicaJma.  What  waa  tfie  nnmber  oon- 
tained  in  your  Ikt  ?^i>ii^.  2SO. 

JfoatiQe/MCf.  VHiaLm  one  parish? 

IMS'.  Yea. 
'  iShQ.  J«^  Mint  wu  the  parkh's  name  ? 

Dufy,  Coghan. 

Ati.  Om.  00  yen  kaovv  any  thiof  of  his 
geiBg  to  view  the  porli  ? 

Dt^.  laooompaniedhimtaCarlingford. 
,  jtti:  Gem.  DM  yon? 

Ihify.  Yea,  in  parsdn  I  did. 

8ei3.J#  Whal  did  htfsagff 

Di^.  l9e  went  rouitd  ahoot  the  jdaee  where 
«nieofdiedailODi«>8hipteoaMin;  there  wasa 
g[reat  castle  there  near  the  sea,  and  he  went  to 
Yiew  the  plaoev  butconU  BOtfpeta  boat!  And 
Aere  was  a  ajfeat  talliof  Gaihngfordtobeone 
«f  the  b^  havens  in  frefand ;  ihere  was  no 
great  gairison  at  the  place,  and  any  ship  might 
aone  to  tbegates  of  me  town,  and  surprize  it, 
httn^ehttletowB. 

Mi.  Gem*  What  did  he  eonchlde  upon 
that?  ^^ 

,  D¥fy.  That  henigbtKet  the  French  army 
to bndsafely  there. 

:  Jkt.  Gem,  What  do  you  know  of  delivering 
aayamaMwiti<m  id  anns? 
r  J^fy'  He  did  send  aemeof  thismoney  to  get 
^iMiiiiaitisBi  hite  Irekaid. 
•  FimmkM,  You  iay  yon  were  Murfey's  cu- 
mle :  Can  yon  shew  me  mioh  Institution  as 
]i»B  sav  eam^  to  VM  to  faiae  money  ? 

Dufy.   I  <JbuId  have  brongfat  them,   but 
it  needless, 

Fhnket.  Can  you  name  any  other  pereen  I 
liiiintmepeylrom? 

Dftfy    I  have  seen  your  paper  of  tkeiBOQniy 

ef  MowighHi. 

jPshmiBsi.  Bsva  y«n  asesaiyofiliempay 
any  money  ? 

VOL.  Ylll. 


Jnstioe  DeHem,  Why,  you  are  ao^ainbeA 
with  thie  awn*  are  yon  not,  Mr.  IPlunkat  ? 

Plunkei,  My  lord,  I  believe  I  have  sesiK 
him. 

Justice  Dolkem.  Don't  you  know  he  wm 
chaplain  to  bishop  Dufiy  ? 

Biunket,   No,  I  never  waa  in  hia  eompeuT. 

8ery.  Jeffi  Pray  tdl  him.  what  time  of  tfia 
year  it  was  that  you  were  at  Carlingford  ? 

Dujfy.  Itwas^  the  end  of  1677,  and  the 
beginning  of  1678. 

Att.  Gem.  Pn^s  if  you  can  reeoUeet,  waa 
you  once,  or  twice,  or  twenty  .times  in  hit 
company? 

Di^.  As  I  am  a  christian,  ^  I  have  been  an 

.  hundred  times  in  his  .oompaay  •    And  when  yot 

were  creating  priests,  you  would  always  send 

ior  me  to  be  present ;  and  I  wonder  how  the 

man  should  foroet  hknielf. 

PiHukit.  I  do  not  say  I  have  uot  seen  him, 
or  that  I  am  a  stranger  to  the  man ;  but  in  the 
company  of  bishop  Duffy  I  never  saw  hioai,  nor 
I  never  sent  him  orders  to  pi^  an^  mommf  ( 
and  if  he  did  pay  any  sMney,  he  might  shew 
the  order. 

Se^.  Jeff,  If  he  did  pay  any  money,  yon  did 
iUtotakeit. 

Ati.  Gen.  Pray  let  him  have  fair  play  toaek 
any  questions. 

iSW.  Gen.  Teil  how  you  came  tP  remember 
that  you  saw  him  at  Sir  Nich,  Plunket's. 

JOuffjf*  Dr.  Duffy  did  send  me  tP  sir  Nichor 
las  Pluoket'ss  and  I  met  Dr.  Plonket  as  I  wair 
coming  Qut  of  the  dty.  I  had  been  half  a  year 
at  the  Spanish  ambasmdor's,  and  he  eent  me 
fiMT  Ireland  a^fain^  and  then  I  lived  at  the  con-^ 
ventin  Dubbn;  end  then,  when  I  knew  that 
be  would  come  to  town,  i  went  to  Bing's-end* 
where  .the  ehine  came  in,  to  meet  him. 

Pluuket.  Yon  siy  you  were  with  htm  at  mf 
house? 

D^fy'  Yes. 

Plunhei  If  yottwetfe,  yon  were  invisibles 
But  I  ask  you,  Why  did  not  yon  tell  thk  to 
some  justice  of  the  peace  ? 

Just.  Dolben.  Good  Mr.  Plunket,  he  tells 
you,  he  was  as  willing  to  forwlfd  ft  thei^  as 
you. 

L.  C.  J.  Hew  isame  you  now  to  chaogt  your 
mind? 

Dujfy,  I  went  into  France  in  1677,  and  I 
was  not  there  a  year  altogether ;  but  when  I 
have  seen  how  the  poor  people  were  brought 
into  such  slavery  by  uie  French  king,  I  thought 
of  it,  and  had  rather  the  devil  should  reign  ever 
us,  than  the  Frenchman. 

ilust.  Doiben,  He  gives  you  a  very  good 
rational  aceonntwhy. 

Dufy,  I  have  been  at  sir  Nicholas  Pluohrt'a 
Md  Dr.  Petrick  Phmkel's,  where  these  fell 
some  variance  about  something  this  man  had 
dene  to  Father  Dalfy.  Saye  bishop  Duiy;,  I 
might  have  had  you  drawn  and  (juartered,  U*  1 
were  as  ilia  man  as  yen;  and  1  might  have  ba>ti 
primate  of  Ireland,  if  I  would  hnf  e  midvtaketi 
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wya.sir  Nidiolaa  PI«idMl»  WbatM  thai?  Why 
B  was  Mu1i9.it  WW  to  iMse  60,000  men  in  Iichnd 
at  ainr  dme  whfaeFer  the  French  «r  the  8pa* 
niah  img  ibeuW  wage  war  witbJBngbnd,  Scot- 
VKodf  ortreU^d.  And  thia  nan  did  ceiifeas 
before  my  &oe  to  Father  IMN,  that  it  was 
not  only  to  eqadi  hiraaelf,  but  aU  the  Romlrii 
clergy,  and  all  the  geotrjr  that  had  loet  their 

.  PlunkiL.Mx.  Dofiy,  one  werd  with  yon: 
la  not  thia  oatof  mahoe  to  me,  Ibr  conectuig 


aome  of  the  cleivy  ? 

otthad 

I  waaV 


JD^.  Y^lii  MAing  U,io  with  »>«.  for 


.  Mt,  Ge*.  Swear-  Edmund  Murfey  (which 
was  done.)  Tell  tout  whole  Imowledge  of  Dr. 
Plunket  and  the  Iiiah  Plot. 
'  Mmrfiey.  May  it  pleaae  yon,  my  lord,  I  was 
oneoftbeiintdiacoycreneftiuaplot;  hut  of 
nine  witnesses,  I  have  hut  one  in  town. 

X.  C.  J.  Well,  teU  your  own  knowledge. 

Murfey,  Now  I  bes^  yosr  lordship,  as  to  Dr. 
IlnnlKty  that  you  willrespite  it  tiU  next  tenn ; 
i  could  bring  ten  witnesses. 

Ait,  Gfin,  Dojjronspeakyoiur  own  evidence  P 
,  Miu^jOf,    I  refer  it  to  tiie  king  and  councU, 
what  evidence  I  have  given. 

£.  C.  /.  Do  not  ^rouble  y oursdf;  b^  directed 
a  little :  You  are  here  now  to  speali  what  you 
know  .<90iu)eminff  any  treasons,  or  may  omer 
matters  against  me  king,  done  by 'Dr.  nunket ; 
speak  your  oWn  knowledge,  for  as  toother  wit- 
i|esses  we  do  not  cafl  you. 

Murfiy.    If  I  be  cafled  m  question  for  this 


4tt.  Oek,  Come,  «r,  yoiihave  been  at  the 
Spanish  ambassador's  lately^  answer  m^  ques- 
tion ;  have  you  ever  been  with  Fluhket  in  Ire- 
huid  T^Muffiw.  Yes,  Sir. 

'  Alt*  Gen*   Hape  you  ever  heard  him  own 
nmiseif  Primate  of  Irdand  f 

Murfin.  Yes,  Tittthur  Primate. 

Ait,  Gen.  Under,  whom  did  be  claim  that 
authority  f  undertbe  long,  or  under  the  pope? 

3f«fAv,  I  think  he  oonM  not  be  under  the 
Idt^atafi. 

Att.  Gen.  Under  whom  thenP 

Murfey,  It  must  be  ekhar  Ae  king  or  the 
pope. 

X.  C.  J,  Answer  me  direcdy,  did  he  claim  to 
be  titular  primate  under  the  pope? 

Murfmu   I  simpose  he  dad. 

X.  C.  X  Washe  reputed  geMndly sate beP 

Murfey.  Yes,  mylinl. 

Alt.  Gen,  Ml.  Aturfey,  remember  what  you 
swore  before  the  smnd  jury :  pray  reeoflect 
yourself  whether  that  be  true,  and  tell  all. 

X.  C.  X  You  are  upon  your  oath,  you  must 
spMkthetnitfi,andtMwlioletmyi;  youmust 
not  mince  or  conceal  any  thing. 

Beti^J^.  Were  you  swum  before  the  grand 

ifvrfey,  I  was  swom  before  the  king  and 
parliament. 

Sqj.  J^,  Did  yua  give  m  any  evidenoe  to 
the  granidjury? 


Murf(Ms  Yea,  I  did. 
.  Sen*  Jeff.  Was  that  yMi  -swute  ueRM^  fbo 
grand  jury  tma,  upon  your  oalh  P 

Mvrfey,  I  cant  say -hut  it.  was.' 

Serj.  Jfe^.   Uepeatit;  teH  nay  lorl  and-tfie 
jury  whatit  was,  and  teD  the  tnilh.   ■ 

iiurf^.  Ihavefoigutit. 

Att,  Gen.  Why  tiien,  I  would  ask  you^aiit^ 
tk;  you  remember  I  was  by,  and  itis  no hRi^* 
ing  matter,  Mr.  Muifey,  y^u  will  find  it  W9^ 
what  do  you  know  of  any  ordeia  issued  out 
by  Mr.  Plunket  to  raise  money  fnm  ikM 
priesti  ?         ' 

Murfey,   I  know  there  were  orders,  in4 1 
took  tike  orders  mysdf  in  my  hand. 

Att,  Gen.  From  whom  had  you  theae«rdersf 

Murf^.  From  another,  ana  not  from  hmi. 

Att,  Gen, 


Under  whose  hand  were  those 
orders?  -   - 

Murftt^  Ybeywew  from  the  Primale.    • 

Att.  Gen,  INd  you  see  any  order  undeif 
Fhinket's  hand  for  raising  of  money  P  ■ 

Murfey.  No^  but  under  the  VtcarOeooaPs, 
by  his  authoritv,  as  I  suppose.  ' 

Att.  Gen.  I^en  your  om,did  you  net swter 
before  the  Grand  Jury,  that  yon  saw  tte  orders 
under  his  hand  ?  •.       < 

Murfey,  No,  I  did  not,  or  I-  was  mistaken^ 
for  it  was  only  by  his  direction.  ■        - 

Att.Oen.  Pray  had  you  any  convevse  with 
Oliver  Plunket aMut  the raisiugof  monc^ ? 

Jl&r^.  Oliver  Phmket  about  the  raisuig«f 
money?  ^  .        , 

Att.  Gen.  Yes,  that  is  a  plain  question. 

Murfeff.  It  was  about  odier  matters  I  cob** 
versed  with  him. 

Att.  Oen.  But  did  you  converse  witir  hhii 
about  money?   •  .  j 

Myrf^.  No,  not  about  tiie  money. 

Att.Oen,  Upon  your  oadi,  did  yott  converse 
with  him  about  oringing  in  the  French  ? 

Seirj.  Jeff\^  Declare  tl^  trath,  corioe* 

L.C.J.  Come,  dtot  trifle ;  what  distrfiurse 
have  you  had  with  the  prisoner  abodtiuistnglMP 
money,  or  bringing  in  the  Freneh?  Either  eiP 
them,  Sir? 

Murfey.  I  know  this^  if  the^uke  of  York 
and  duke  of  Ormond  had  proceeded  accoidittg 
to  their  imemlons,  it  was  a  general  ^xpeotation 
at  the  same  time,  tiiat  all  the  French  and  Irish>' 
would  come  and  foil  upon  the  English  nation, 
as  lunderstood. 

L.  C,  J.  Pray  answer  the  question  directlt-t 
You  must  not  come  and  think  to  trifle  with  tino 
court,  you  must  speak  the  trath,  you  are  s^om 
to  it ;  you  must  not  oome  to  qmbble  and  run' 
about  to  this,  and  that,  and  fotM-,  but  answer 
directly,  have  yon  had  any  diseourse  withlhd 
prisoner  about  orders  for  raising  of  menCy  fu 
IiebndP  ^        -. 

Murfey.  Yes,  i  have  seen  orders  fWMiM^ 
Vicar  Gkaoeral  for  tfie  ralsmg  of  money. 

L,C.J.  Hath  he  owned  them  to  4e  by  Mi 
directidh  P       . 

Murfey.  Not  before  me,  but  others  he  Immi 

Att.  Gen.  BavayousesR  any  money  paid  ^. 
hunp 


4t$)     smanfmuaSf  3$^etuMMjm 

H ii»:^.  To  wbom  ? 

Murfy.  To dio Vmt Qmmnll bkw. 

X.aj.  BnitoPlwkotr 
.>  JIm^.  Noao  to  Plaiikel. 

X.  C.  J.  &fe  ywk  kod  aa^T  diMonw  with 
iuin  at  any  time  about  the  vauiiig  of  moiiey 
wMrhtfco  Vicar  GepewJgwre order  for? 

JIfiiffiry.  1  hare  iMiddiflooiivaewidi  the  Vicar 


.  X.  C  X  Sir,  don't  trtflo ;  bavo  yoa  had  any 
Wihim? 

Mytfiv.  Withhim? 

-  Z^C-J.  Yes^withhim. 

JHor/ey.   Yet,  I  hoTO  had  soom  diaooima 

.  X.C/.  Tell  me  what  dHeoorae  this  was? 

Muffiy.  I  think  it  was  abootthisf  If  the 
4ake  of  York  and  the  duke  of  Monmouth  fdl 
out  totfodiev,  that  he  had  smae  men  to  raise 
about  9ie  matter,  and  if  ^e  duke  of  Monmouth 
would  ruse  the  IVotestant  rehgiou 
.  AtUOm^B  You  see  he  hath  beai  in  Spanish 
htndii- 
JLCJ.  W€M yoa 0 FMeslaat, Sir ? 

-  Mui^.  Ko,  I  em  s  priest. 
^ei^.Jeff.  He  is  to  seek  yet. 

Murfey,  I  am  indifiernit  whdther  I  bo  s 
lyotastant  or  miest 

Mt^Gm*  Myhnd,  boas  s  pfiest  in  orders, 
and  so  both  acknowledged  himself . 

Mmrfy.  Yes,Iamspiieit,butitmakesme 
Ibrgct  mys^to  see  so  many  evidences  to  come 
in,  that  never  kxiew  Phmket. 

JL  C.  J.  Sir,  you  refiose.  to  answer  those 
^pMStionft  that  we  put  to  you  here* 

Mmf9.  What  I  sakl  bdbio  the  Parliament, 
I  answer  punctually. 

I*.  C.  J.  You  are  asked  questioiis  here,  and 
poduced  SB  a  witnem,  will  yon  answer  direct- 
ly, or  net? 

Muffey.  Yes,  I  wiU. 

.h»C^J.  Then  let  me  hear  what  discourse 
yon  hsd  with  the  Primate  Plonket  concerning 
aay  money  raised  by  him  or  his  Yiear  General. 

Murfey,  May  it  please  your  k>rdship,  first  of 
aH,  I.did:  not  impeach  Primate  Phukety  but  the 
offioenand  justices  of  the  peace. 

Just  Jraer.  Had  you  any  discoune  with 
hui,  jeaorno? 

.Murf^.  That  he  should  find  so  manyXDa- 
flioiics  in  Ireland,  if  the  duke  of  York  and  the 
duke  of  Moiftnooth  fdl  out. 

:  JnsL  Joac». .  Why,  tt  plaudy  appears  what 
yon  dro%«  at  at  firit,  to  put  ootlus  trial  if  you 
could. 

JU  Ci  J.  The  aapifits  in  Engfamd  hare  bean 
idi^oikwitbyeii:  r^ 

rBa§,  Mffenet,  I  petoeiTed  this  gentleman 
was  reiy  busy,  looking  iqion  bis  bat,  I  desire 
ha  maybe  awrclied,  •  if  heluwe  no  paper  about 
him.  ' 

-  jm.  Gem,  Mr.Sobcitor  and  myaelf  heard  the 
efideace  he  ^Te  to  the  grand-jury. 

Then  he  went  otit'ofthe  court,  and  would 
sf«rc€be  petiMled  to  conia  back  again. 


MuQmu  WerboAlMD^  tihti,  anah^gsTe 
the  liulestendeBce,'Dnicli  fhllerto  allinstanceif 
ttd  particuhuv  of  this  H^^fa-TVeasOn,  much 
liyler  than  Dttliy,  totbe  grand-jorir.  iftpr- 
wards,  about  three  weeks  ago,  Ac  tnal  coraiOff  • 
OB^heranawayand  ky  iSd;  I  took  agreS 
deal  of  painsto  find  bnn  out,  and  sent  messen- 
ganabout ;  at  hMt  I  heard  he  was  got  to  the 
Spanish  ambaesador'f ,  I  sent;  and  &y  w^ 
huninthecbapel;'butthe  Spanish  ambassa- 
dor's servant  feU  upon  th^  messengers  sad 
beat  them,  tiie  ambassador  was  first  sent  to 
about  it,  and  bis  excellency  promised  ^at  he 
shouU  be  brought,  and  when  he  [was  finmd 
he  toU  me  but  the  last  night,  that  aO  he  haif 
'swoni  befiire  the  grand  jury  was  trae,  and  ha 
was  ready  to  nnake  it  out  again. 

X.  C.  /.  And  now  he  says,  he  knows  not 
what  he  said  then ;  pray  take  notice  of  that 

Mmrfey.  I  told  the  grand  juiy  this,  that  my 

lord  Phmket  had  adeaign  toget  60  or  70,000 

nieain'  Ireland,  if  the  duke  of  York  and  the 

duke  of  Monmouth  should  fall  out. ' 

Att.  Gen.  Did  you  tell  a  word  of  that  to  tho 
grand-juiy  ? 

Mwrfof,  Ym^  sir,  or  I  was  mistaken. 

AU.  Gem.  Not  one  word  of  that  did  ha  ihan 

X«  C.  X  Do  Toa  own  this  piao,  Br.  Phinke^ 
to  be  of  your  re^gion? 

^P'  ?^*Sf**  '^  y®"  ^™^^  this  Seeker  F 

ihii 


Plitnket.  He  says  himself  he  is  u 
be  a  fwoteslantor  a  papist 

Serj.  Jefferief,  I  win  only  try  you*  by  one 
questton  more,  for  you  are  sought  out,  and  it 
may  be  you  may  be  found:  doyon  know  how 
many  men  he  was  to  raise  in  Ireland  f  remem- 
ber what  you  said  to  i^e  grand  jury. 

Mwfeu.  70,000  men. 

X.  C.  X  What  were  they  to  dof 

Mur/ey.  For  establishing  if  occaskm  should 
be-^— 

Serj.  Jeftrm.  Bstablisbing,  estaUishmB 
what? 

Muffey,  Of  the  Romish  religiott'. 

Serj.  Xr^rier.  Well,  so  fin*  we  hare  got  70,000 
men  to  establish  the  Romish  religion :  l^at, 
was  Phmket  to  do  this  f 

Murfty,  As  fitf  as  I  undenlood. 

Just.  Jonu.  And  you  understood  it  by  him- 
self?    .       .  "^  ^ 

Murfty.  I  reodred  letters  finom  die  ric^r* 
goneralto  get  so  mndi  money  collected,  a^id 
as  soon  as  Tgot  the  letten  to  my  hands,  I  sent 
them  to  a  pnvy  coonssUer. 

X.  C.  X  Do  vott  not  know  that  he  was  on-^ 
gasped  to  assist  the  French  anny  P 

Murfog.  I  do  not  know  thatby  him,  but  by 
others. 

Just  Di^Un.  Did  you  ever  discourse  wiil^ 
himaboutitf 

Mmrfey.  I  did  discoursa  with  him  about  sa- 
rerat  matters. 

Just  DolbeH,  AbovtdieFrench'anny  r 
Murfey,  Yes. 

L.C.J*  Do  you  know  that  be  didsndaavour 
to  bring  tbem  into  Isalandf 
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;    MtLtfey.  l\mk  «  ewresponde^ce  in  France 

•H  i^  Mitie  time — 

«    £.C.J.  With  whom? 

Jkftir/ifft.  WHkoDeMaeCufty. 

£.  C.  J.  And  dp  you  knoirAfttlie  had  eot- 
ilesMttdenoe  in  Prance? 

murfty.  Yes,  I  know  that. 
'   Just,  volhen.  With  whom  had  Flanket  cor- 
iModdtooe  in  France  P 
'    Minff^,  He  had  cortespondeDoe  withDr 
Ohiy  and  oUien  in  France,  as  1  understood  by 
•them. 

^  Jittt.  JDolben.    Was  ^e  end  of  that  corrte- 
{Kmdenoe  to  brings  men  from  France  into  Ire- 
land ? 
'    Murfijf.  Yes,  so  ikr  as  I  understand. 

Just.  Dolben.    You  understood  the  letters 
^Hlen  you  r6ad  theni,  did  you  not  ? 
•    Mur/ey.  I  know  not  how  these  people  come 
lo  swear  this  business,  whether  mey  had  not 
Inalice  aj^inst  him — 

AU.  Gen,  Well,  sir,  pray  give  yoh  your 
eyidence,  we  will  take  care  of  the  rest. 

Just.  Dolben.  I  reckon  this  man  hath  given 
Ae  hesi  evidence  that  can  be. 

X.  C.  J.  Yes,  it  is  evidence  that  the  catholics 
have  been  tampering  with  him. 

Seij.  Jefferics,  I  desire  he  may  be  committed, 
ny  lord,  necause  he  hath  fenced  from  the  be> 
ginning  (Which  was  done  Bccordinzly .) 

ill^t.  (z6f(.  Swear  John  Mac  Legh.  (Which 
Wail  done.J 

Sir  F,  Witkens.  Tell  my  lord  and  the  jary 
Ivtet  you  know  of  any  plot  in  Irdand  to  bring 
m  the  French. 

Mae  Legh,  I  was  a  parish  priest  in  Ireland, 
m  the  county  of  'Mcnaghan,  and  Dr.  Oliver 
Phmket  received  several  sums  of  money  in 
Ireland,  and  especially  in  tiie  diocese  where  1 
•m.  .  I  raised  some  of  it,  and  paid  him  40r.  at 
ine  time,  and  90s,  another  time,  in  1674 1  paid 
lum  40ff.  in  1675,  I  paid  him  SQs.  and  it  was 
«bout  July,  and  it  was  for  the  better  advance- 
ment of  the  French  coming  in. 

Mr.  Jonet,  Did  he  tell  you  that  the  money 
was  to  be  employed  that  way  ? 
.  Muc  Legh.  Yes,  that  tne  money  was  to  be 
kept  for  arms,  and  ammuaition  for  the  Ro- 
man catholics  in  Ireland. 

•  £.  C.  J.  Before  you  paid  tt,  did  you  i^ceive 
any  order  from  him  ? 

mac  Legh,  Yes,  I  received  an  order  *  sub 
■tenia  suspeDsionis,'  and  there  was  a  public  order 
mroughout  Ireland,  or  we  would  not  pay  it ; 
nay,  several  would  not  pay  it,  and  they  were 
Id  be  suspended. 

Ftunket.  Cfku  you  shew  any  of  the  orders 
under  my  hand  ? 

Mac  Legh.  Yes,  I  can  shew  them,  but  only 
tlhey  are  arar  off,  I  did  not  expect  to  have  them 
asked  for. 

Phtnhet»  Aave  you  no  superiors  of  yoiu* 
«wn? 

Mac  Ltgh.  Yes,  ^mlk  yen  being  lord  pri- 
mate, you  could  suspend  bishops  umI  iiiferior 
4ler|[*y  tegether. 

Fluaket.  When  waatfni  r  ' 


Mac  Legh.  In  1674  mii  f$fb. 

Fltttiket,  WhatistlitMasaDyiNi  htft  h-f 
secret  all  fhift  while  F 

Mac  Legk.  In  tbftyear  ^77,  I  did  dii* 
cover  it  to  one  Mr.  CAaal,  wham  I  sent  Id 
Dublin  to  discover  this  plot  i  was  jb  9mm 
myself,  myfcwd, 

Ptumket,  How  manyyeanisit  sinee  jt^ 
returned  from  France  ? 

Mac  Legh,  In  May  in  the  year  1678. 

Fhmk^.  Why  did  yea  4Mt  ipcak  afi  tuB 
while  till  now  ? 

Mac  Legh.  I  did  send  one  Mr.  Hcmr 
O'Neal  to  Dublin,  for  I  durst  not  gio,  lest  1 
riiouM  have  been  suspended  and  excommuni* 
cated. 

Att.  Gen,  This  is  the  priest  that  Hany 
O'Neal  speaks  of: 

JL.  C.  J.  Is  not  this  a  very  good  reason  f  If 
he  had  come  to  Dtihfin  to  discdver,  you  wnvM 
have  suspended  him.  • 

Plunket.  But,  my  lord,  then  he  might  faavs 
shewn  my  suspension,  and  brought  m^  into  s, 
pnemunire, 

Serj.  JegMi9.  If  you  please.  Doctor,  let  \m 
who  are  for  the  kingf  liave  done  with  him  ftrsl. 
I  would  ask  you  another  question,  sir,  weieyoa 
at  one  vicar  Brady's  house  ? 

Mac  Legh^  Yes,  I  was. 

Ati.  Gen.  Tell  what  was  done  there. 

Mac  Legh.  Thete  was  bishop  Tynrel'Cfiina' 
there  widi  40  horsemen  well  mounted  and^ 
armed,  he  came  into  the  house  i^bont  10  in  the 
morning,  and  staid  till  about  11  at  night,  f  watf 
very  moch  amonff  them,  and  was  as  wilHn|f  to 
be  of  the  plot  as  tliemselves'. 

Att.  Gen.  Tell  what  was  done  there. 

Mac  Legh.  There  bishop  Tyrrd  said,  that 
he  had  orders  from  doctor  Oliver  Hunket,  nod 
others  to  partake  of  the  Plot  to  bring  in  thtt 
French  and  subvert  the  government  in  Ireland, 
and  destroy  the  Protestant  religion  and  the  Pro- 
testants. 

Att.  Gen.  Wastherean  oath  given? 

Mac  Lefh.  Yes,  they  were  Si  put  to  fheir 
oaths,  which  they  did  takewiOinsiytofceeptt 
private  during  their  lives  time,  and  the  reason 
was  they  were  to  have  their  estates  during  their 
lives  time. 

Serj.  Jefftrkt.  Now  tell  us  when  this  was  f 

Att.  Gen.  My  lord,  Henry  O'Hleal,  and 
Phelim  O'Neal  speak  to  the  same  purpose. 

Setj.  JeJFeries,  Do  yon  rememwr  whether 
Henry  O'Neal  was  there?  DidhetaketheoaSh 
of  Secre^? 

Mac  Legh.  Yes, 

Att.  Gen.  What  do  yon  know  of  any  ilBt- 
ters  from  Ptunket  ? 

Mac  Legh.  In  TVaace  I  binded  at  BkbI, 
and  going  throorii  Brittany,  I  aoet  wi^  biritop 
IVrrell  and  Dr.  Crar, '  vHko  was  my  kRdOlif«r 
Ptunket's.  agent,  ana  duke  John  of  Great  Bri* 
tannv  came  into  them ;  for  he  heard  oftharia 
two  bisbope being* newly-  oomeovt  €f«ltoae» 
sent  for  ttan^  and  I  btiaflr  a  piiaalaf  Tjrxiell'li 
diocese,  IvrentabNBg  wiathan,aiidlhef  w«% 
well  aooepledy  andM  shewdlDr.  Qlteer  FUmk 
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kert^  conditioiM  ii4df  ibe  Iftng  of  France;  which 
was  tlttr;  "togiet  -Dubfin  and  Lond^Bderry, 
and  all  the  sea-ports  into  their  own  hands,  19 

a'  wsr  and  destroy  the  prdtestaot  rdigion, 
^diat  thef  ahoold  hate  him  to  protect  tbem 
duiuig  his  ufe^thne. 

X.  C,  J,  Did  you  see  those  conditions  ? 

Mac  Lejgh.  A  oopj  of  them  I  did,  the  go- 
vernor or  Brittany  did  shew:  them  to  the 
nsfaop. 

'Serj.  Jeffries,  What  language  were  those 
conditions  in  ? 

Mac  Lefih,  Hiey  were  in  Latin,  sir. 
'  Setj.  Jefiries,  V^as  Edmund  Moriey  put  out 
of  the  diocese  ? 

Mac  Legh.  Not  as  I  know  of. 

Ll  C.  X  What  do  you  know  of  his  being 
primate  f  Upon  what  conditions  was  he  made 
primate  ? 

Mac  Legh,  He  was  made  primate  hy  the 
election  or  the  kitij^  of  France. .  And  upon  his 
election,  he  made  those  conditions  with  the  king 
of  France,  to  raise  men  to  join  with  the  French, 
In  destroy  the  Protestant  religion. 

JvbL  Jones,  Yon  know  that  man,  Dr.  Fhm- 
feetP 

Phnhet,  Yes,  my  lord. 

Ait,  Gen,  WD1  yoa  ask  him  any  cmestions  ? 

Ptunket,  None,  bnt  what  I  asked  tne  o&ers. 

Jnsv.  Dolben,  Tften  if  that  is  all,  he  hath 
^ivoLyon  a  good  answer  to  that  already,  he 

as  as  ihrward  then  as  the  rest. 

AU,Gen,  Then  swear  John  Moyer.  (Which 

S8  done. 

Jost.  Jones,  What  do  you  know  concerning 
any  plot  in  Ireland,  and* Dr.  Plunket's  being 
in  itr 

Mayer,  I  knew  him  fh^t,  my  lord,  to  be 
made  primate  of  Irekuid,  encasing  that  he 
diould  pcop^te  ^  Romish  &th  in  Ireland, 
and  to  restore .  it  to  the  catholic  goremment ; 
mid  1  know  the  time  by  relation,  that  I  came  to 
Rome  within  two  months  after  his  being  made 
primate  of  Ireland,  ifpon  the  same  conditions 
mi  hhve  been  related  to  you ;  and  I  was 
hnmgiit  infb  the  convent  of  St.  Francis  in  Rome 
by  one  Father  ■  ■  ■  and  this  Father  was  rery 
intimate  «Mi  Cardinal  Spiiiola,  and  when  he 
Bsed  to  go  abroad,  heuseo  to  carry  me  along 
#itfa  him  as  a  companion,  and  there  I  found  se- 
foral  of  the  Rommh  cardtnals  say,  that  the 
kingdom  of  Irdand  should  come  under  the  ca- 
ihoEc  goremment  by  the  way  and  means  of 
Ibe  ford  nrimate  Flunket. 

Ait,  Gen.  What  do  you  know  of  yonrself  f 

M<Mer.  As  i  was  then  from  Rome,  I  hap- 
parted  to  come  hrto  a  Conrent  of  the  order  of 
St.  Fnmcb,  and  there  came  out  of  Irdand  a 
ymms  gc  ntoaan  of  the  Ihmily  of  the  O'Neals 
wbo  hath  been  my  lord  Primate's  page. 
•    Phtnket.  I  ncrer  hsd  a  page. 

jifoper.  YoH€ennedhirosQ,my  lofd,tnIre- 
lB■d,  and  as  1  c«tae,  tiiis  young  man  had  a 
padoBt  of  ktteni  wiUi  him,  as  though  they 
WttoeomaneBdatioiis  ib  enter  him  ifito  the  co(- 
legie  de  prrmmgmndm  fide^  dnected  to  the  secre- 
wynCtMeHiegv.    And  4DdKiiig^H»B  turte 


letters  of  reeomnieiidatioQ,  an  old  Father,  call, 
cd  obe  Thomas  Crawley,  and  I,  thought  it  nq| 
pr^udicial  to  open  the  seal ;  and  the  contenti 
were  these,  I  translated  tliem  iHe  year?  ago^ 
an)i  here  are  tiie  contents  following,  -  if  you 
please,  they  may  be  i-ead,  I  wili  do  niy  best  tp 
read  them  in  Kqch^h,  the  original  were  in 
Latin,  and  some  porases  in-  Italian.  A  nd  when 
I  was  surprised  by  JMb:.  Murfey  the  last  year, 
and  taken  suddenly,  all  my  papers  WTre  taken 
away  before  I  could  return  mck  again^  by  the 
soldiers  and  thetories.  I  only  kept  a  copy  olf 
this  letter  I  had  in  English  as  near  as  I  oonld, 
and  if  I  did  not  diminish  any  thing  by  thetian- 
slation,  upon  the  oath  I  hare  taken,  I  hare  not 

{lut  any  thingin  it,  but  what  theoontaUs  of  tha 
etterwere. 

X.  C  J.  Was  that  letter  under  his  own 
hand? 

Mwfer,  My  lord  cannot  doiy  that.      > 

Plunkei.  JDo  you  know  my  own  hand" 
writing  ? 

Mayer.  Does  your  lordship  deny  that  1 
know  your  hand  ? 

Plunkei.  Ptay  sir,  wiB  you  answer  it  ? 

Mayer.  Yes,  J  do  Tery  well. 

Pinnket.  When  did  you  leave  Irdbnd  f 

Mayer.  I  will  tell  you  that,  my  ferd,  it  is 
some  14  or  15  years  ago.  .    , 

Seij.  Jeffl  You  were  giving-  an  account  of 
the  letter,  read  it. 

Mayer.  Here  is  the  contents,  IlIustrissii|M 
Domine ;  it  was  directed  to  Seignior  --^~.,  who 
is  now  secretary  of  the  college  de  propaggk^da 
fide.  (So  then  he  read  his  Paper.) 

Sal.  Gen,  You  say,  you  translated  that  ovt 
of  a  Letter  under  thte  prisoner's  own  hand  P 

Mayer,  Yes,  1  translated  itiuraiediatdy.  and 
to  prove  it,  t  have  statutes  which  his  lordshm 
made  in  the  general  national  council,  whidn 
are  under  your  ov^ti  hand,  my  lord. 

Sol,  Gen.  When  did  you  make  this  trans- 
lation? 

M0yer,  Five  years  ago. 

Sol.  Gen.  Where  did  you  make  it  ? 

Mayer.  I  made  it  out  of  tl|e  original  in 
Ireland* 

Sol.  Gen,  Where  is  the  original  ? 

Mover,  When  I  was  taken  by  Bf r.  Mmrfej 
and  Mr.  Hethrington  the  last  year,  the  soHisrs 
and  tones  came  and  took  them  away,  vi& 
other  papers  I  had  of  the  same  business.  < 

L.  C.  J.  Was  the  paper  you  translated  from, 
of  his  hand-writing  ? 

Mayer.  Ncf,  my  lord,  the  paper  I  took  thiB 
out  o^  was  a  copy  of  the  original. 

£.  C.  J,  "Was  fte  origmal  of  his  hand- 
writing ? 

Mayer.  Yes*  it  was. 

L.  a  J.  When  did  yon  take  it  f 
'  Mayer.  InCaprenmca,  whenlmetwtthiiffy 
lord's  jpage. 

L.C.J.  What  made  you  take  a  copy  of  it? 
^    Moyer^  It  was  in  Lafin  and  Italian,  and  I 
translated  it  allerwanb. 

L,  C.  J,  And  the  Engbh  fkther,  you  afty^ 
made  bold  to  opes  it  f 
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Moyar.  Yeit  becaxiae  he  Ibmiriit  it  wm  a 
letter  or  reoommendatioiii ;  bat  the  origioal  pf 
i^e  statiites  mad^  at  Clouds.  I.  d^^  tike  the 
eiigiiia],  and  ffa?e  a  copy  to  the  page. 

X.  C  J.  £kTe  you  tne  orimal  Sere  ? 

Moy^,  Yes,  my  lord,  uQi£r  his  own  hand. 
'Tlunket.  That  18  another  thing.^ 
'   L,C.J.   But  we  would  know  that  other 
thing. 


Seri.  J^eries.  My  lord,  I  desire  that  he 
would  produce  it,  it  is  his  own  hand- writing  ; 
see  wheth^  his  grace  can  deny  it. 

Mqyer,  The  signing  of  it  is  lus  own  hand- 
wxilih^,  I  got  the  writing  aloi^^  with  the  letter, 
and  tlunking  to  have  a  copy  of  the  one,  as  well 
as  of  the  other j  it  was  tlie  Statutes  I  got,  and 
I  nerer  knew  i  had  them  till*I  was  in  jf  adiid, 
ipiSpam. 


ingof 


Theft  the  Piaperwiae  shewn  to  the  Prisoner.  * 

Ptunkdt*  My  lord,  it  is  my  hand. 

Moyer,  Indeed,  my  lord,  it  is  your  own 
hand. 

Se^.  Jtffitrin.  He  owns  it. 

Miyer.  And  there  is  an  order  in  those  Sta- 
tutes, wherein  Irdand  was  bound  to  send  so 
much  money  to  Borne,  upon  sach  adengn. 

Vhen  tiift  Witness  read  the  Ikie  in  Latm. 

Just  Dolhen,  Look  out  that  claoae  fiur  the 
raising  of  the  money. 

M^.  My  hnd,  it  li  that  I  k>ok  for.  'Cum 
*  tol.  ClcTO  in  Hibemia  neoessarium  sit* 

Just.  Dolben,  That  is  but  negotia  generally. 

Serj.  Maffnari,  That  was  to  solicit  their 
aflairs. 

Atl.  Gen.  It  is  SOOL  in  the  whole. 

Fltmket,   Is  it  500/..^ 

Mqyer.   It  is  in  figures  a  5  and  two  00. 

JPlunket.  My  lora,  this  is  counterfeit,  it  is 
put  in  by  other  mk. 

Just  DoUf^n.   Like  enough  so. 

£.  C.  J.  Nothing  more  ordinary,  you  leare 
a  blank  for  the  sum,  and  then,  may  be,  you 
pnt  it  in  with  odier  ink. 

Just  JMhcn,  How  much  do  you  say  was 
the  money.  Dr.  Plunket  ? 

Pfunket,  My  lord,  every  agent  that  is  kept 
at  Rome  hath  a  maintenance,  as  all  countries 
have  their  agents  at  Rome. 

Just  Dolben,  How  much  was  it? 

Plunket,   It  was  50/.  a  year.    ' 

L.  C.  J.  Look  you,  Mr.  Plunket,  consider 
with  jonrself,  50  or  500  in  this  case  is  not  five 
fitfthmgs  difference,  but  the  money  was  to  be 
raised  by  your  order. 

Plunket.  Ay,  but  whether  it  was  not  raised 
to  this  effect  There  is  neycr  a  nation  where 
the  Roman  Catholic  religion  is  professed,  but 
hath  an  agent  finr  their  spintoid  affidrs  at 
Rome,  and  this  was  for  the  spn-itual  afiairs  of 
the  cleigy  of  Irdand. 

Sen,  J^eria,  And  the  letter  was  for  spi- 
rituafaffiurs  too^  was  it  not? 

Pkinket,  I  desire  nothing,  that  is  a  tmtht 
ercry  nation  hath  an  agent,  and  that  agent 
must  be  maintained ;  aiiS  tha  xeaaon  is  tnis, 


because  we  .lunre  many  osAjps  bemdsea,. 
and  so  there  is  no  country  of  MomanCatfaolioa 
but  hath  an  went  inRome. 

X.  C.  J.  You  had  better  reserve  yonradf 
till  bv-andrby,  to  answer  that  and-  the  letteV; 
to^neOier ;  for  this  is  but  a  small  part  of  th* 
evijdence. 

Alt,  Gen.  About  thi^  letter  you  wens  ipcak<- , 
of,  pray,  mil  you  tdl  what  fell  out  about  it  ?. 
tf«y«r,  I  wiQ  tell  you  how  it  feD  out  after-, 
wards.  Then  I  came  along  mto  Marseilles  in 
France,  and  there  were  two  captains  dial  had- 
as  much  notice  as  I  had  in  that  letter,  for  ^icy 
were  diaooursiI^^,  that  fliey  would  ^vinea 
themsdres  in  the  French  kinv's  service,  and 
hoped,  Aat  by  the  king  of  France's  h^  to 
have  the  Roman  Cathonc  faith  set  up  in  their 
own  country;  why,  that  discourse  paesrdoff, 
for  I  was  mightOy  afraid  of  any  siibh  things 
because  I  was  of  another  opinion ;  for  perhapa 
I  might  think  the  Roman  Cadtfdic  fiuth  would 
flourish  as  well  as  ever  it  did,  and  hpped  so  as 
well  as  any  bochr  else,  but  not  by  tne  sword» 
As  I  came  to  Madrid,  there  came  one  Hugii 
O'Donneil,  son  to O'DonndL  widi  let- 
ters of  recommendation,  and  those  iettersweiw 
to  intitle  the  young  man  earl  of  Tywne;  and 
likewise thatnis  migesty,  the  king  of  Spain, 
should  help  him  for  Ireuuid,  according  to  the 
form  of  the  letters  he  had.  And  then  aa  I 
came  for  Ireland,  speedfly  after  there  cana^ 
letten  of  recommendation  to  me,  that  I  should 
present  myself  to  my  Lord  Primate,  to  hear 
confessions,  and  be  heard  preach.  I  came  to 
his  lordship  at  his  own  house  the  0th  of  De- 
cember 1674,  and  there  he  kept  me  several 
hours,  and  wnroved  me ;  and  the  copy  of  the 
approbation  I  nave  to  shew.  And  after  a  long 
dispute  we  went  aside,  and^pent  to  kwk  Fath^ 
Patrick^  and  Acre  he  shewed  me  such  and 
such  things*  And  after  a  long  discourse  I  told 
my  Lord  Primate,  I  saw  your  kwddiip's  let- 
ter which  you  sent  by  young  O'Neal  in  such  a 
phice,  and  neshewed  me  the  contents  of  it,  and 
said,  A}r,  my  hwd,  it  is  a  good  mtention  and 
design,  if  it  can  be  done  without  bhKNished : 
then  my  hnd  mused  a  littfet  ^oA  he  saki,  well 
father  Francis  (which  is  my  name  in  rdigion,. 
my  Christian  name  was  John)  pray  will  you 
ke^  it  secret?  WeU,  my  lord,  said  I,  yon 
need  not  fear  ;  for  said  be,  w^iatever  I  liave 
done  herein  was  not  for  my  own  good,  hut  fo^ 
the  public  good  of  the  Catholics.  Well,  said  I, 
it  is  well.  Then  he  does  commend  me  into  the 
parish  of  where  this  Mr.  Murfey  here 
was  to  put  in  a  bull,  that  I  had  from  n^  I^id 
Primate,  which  buU  was  brought  here  last 
jrear;  and  there  he  proffered  me  high  promo- 
tions, if  I  would  further  such  doings,  and  solicit 
such  gentlemen  as  I  knew  would  be  private 
in  such  a  business,  such  as  were  old  command- 
ers among  my  friends  and  relations.  8hi 
after  this  I  saw  Plunket  and  bishop  T 
and  captain  Con  O'Neal,  practising  to 
soldiers  ready  fbr  Ireland,  as  soon  as  they 
get  opportunity.  This  captain  Con  O'Neal 
coming  to  the  place  where  we  kept  our  prioiy^ 
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QVtaL  Jbii  •there  eaptifn  CtmeomeB  in  die 
■Mt-tmie  and  lodgei  llndi  vm^  and  diMoarsed- 
wfih  liw- brother  and  I,  liecaiue  I  was  bis  com- 
MDHcm  bejond  aem,  about  these  matters,  that 
ne  expe^ed  my  Lord  Ftimate  and  bishop 
TVrrd's  ooimng  thither  tint  night,  to  make 
4^iktefra|idaa]8  abodt  the  Cfaurdi  and  other 
afiurs.  Axler  10  o'clock,  or  thereaboulB,  mv' 
Lord  Primate  and  bishop  Tyrrel  came,  with 
Men  in  their  company,  and  thete  they  and 
MherO^Neal  did  consiut  amongst  themsehes, 
timt  dMn[  shoidd  send  captain  Con  to  France 
Ikad  Id  Barcdona  with  soch  and  such  instra- 
BeMs ;  and  sendin|^  those  instraments  away, 
e^pCstoCon  departs  theconntry,  and  goes  for 
mrieesocli  Btiet ;  and  speedily  my  Lord  Pri- 
Bsile  midertook,  thM  he  and  bisnop  Tyrrel 
should  Tvenr  Mimster  and  Ulster,  and  other 
psHsoflreSandfte  see  how  aflbirs  stood.  Soon 
aftarny  L^d  Primate  calls  a  genera!  provin- 
^1  eoundl^  and  sends  ont  hii^  orders  to  levy 
•veh  ttdsucfa  taxes  and  Sabi^ies,  andwa^- 
nnls;'lo anthe psrish miests, that  ibev should 
gir€  them  newnsti^,  to  vnow  whether  tne  num- 
Nn  they  hid  sent  to  Rome  before,  woold  com- 
ply witli  that  hst.  And  then  O'Neal  went  to' 
Tieir  die  fbrti  of  Charlemont  and  Bon-GannoD, 
uMlBt  thioe  tords  did  collect  the  money :  the 
cfdera  I  Imto  seen  with  my  own  proper  eyes, 
'  ^  Iris  own  man  oonfessedbefore  the  council  in 


IWiaiid,  that  my  lord  gaTe  them  under  his 


8c9j.  Jtfferia.  What  year  was  tins  ? 
Jiiyer.  k  was  in  1076,  to  the  best  of  my 


£.  C  J.  Look' yon,  8ir,  waafthis  at  apro- 
fhwiiS  meeting  f 

l^fer*  Yes,  my  lord,  a  general  national 
0a«mcil;  to  send  over  instruments,'  to  tdl  them, 
thiiftlli^  Were  ready  to  assist  any  for^^n  army 
that  sbookl  help  on  the  design. 

L.  C.  /.  And  to  raise  money  ? 

Mayer,  Yes,  my  lord. 

JHat.  Dofkem.  Ha?e  you  paid  him  any 
f 

JUmftr.  I  was  exempted  mysdf,  but  I  hate 
othera. 


JmL  Dolben.  How  many  ? 

Mb^.  I  believe  30. 

Jost.  Dolben:  It  was' not  a  secret  thing  then, 
loft  openly  done  by  them. 

Minfer,  Yes,  I  saw  them  when  they  came 
wilii  Aiders,'  there  were  four  priests  and  they, 
had  « gMt  bkwk  bag  gmng  with  orders  up 
and  down. 

fieri.  Jeff.  Why  were  you  exempted  ? 

M&yer.  Because  lam  a  regular  prieSt 

flir  ¥^  WUhmu.  You  say  you  saw  the  orders 
ftff^aAtUg  mon^,  hdw  do  yon  know  for  what 
k  Wife  to  be  emph>yedf 

Mcj^.  It  #a0  ureiis  spedfled  down. 

Mmhet.  Can  you  shew  uny  of  the  orders  f 

tt^r,  letaldhot  tak6them>  they  did  not 

ttr  J:  tf^iUni^  How  was  it  sped^  P 
Mdjfttm  T<^  litvy  ^  mimh  mcmey  per  priest. 


that  every  priest  shonkl  give  so  much  towards, 
an  agenlm  Rome  to  solfcit' their  business,  and 
forward  it. 

X.  C.  J.  Whatyearwaslt?r-i%g/«r.  Uf6, 

L.  C  /.  Was  any  of  the  money  speddedibr 
raisfaig  an  army,  or  bringing  in  the  French  ? 

Afoy€r.  it  was  both  for  the  arait  Uid  to 
summon  a  natiODal  council«  to  get  UiingB  reedy 
prepared  to  entertain  and  aco^  the  Fittu^h. 
army  when  it  should  come.  I  am  not  so  good 
in  expressing  myself  in  Bngli^. 

£.  C.  J.  I  our  Ijense  is  ^od,  it  is  no  matter.^ 
for  your  expression.  .    ^ 

Bf  r.  Janes.  What  niore  do  you  know  ? 

_  Moyer,  limowthathebaathesamecoupciln 
and  that  they  did  agree  upon  the  businessy^and 
this  I  know  by  one  Patrick  Bourne,  and  1 
brinff  willing  that  this  wicked  notion  shoiddbe 
hindered,  sent  to  the  next  justice  to  discharge 
myself  of  it,  ivhich  justice  was  as  fovourable  to 
the  business  as  my  lord  himsstf  was. 

X.  C  J.  Win  you  ask  him  any  questions* 
Mr.  Phmket  ?  ^  ^         ^ 

Phinket. .  I  derire  to  know  when  he  left  Ire-' 
land. 

Mbyer.  I  cannot  tell'  how  to  number  the' 
years,  hm  I  think  k  was.inlMro^.«^tatfie' 
best  of  my  remembrance  it  was  16  or  17  years' 
ago.— Pte9tfo^  When  did  you  return  ? 

Moyer.  I  came  back  m  i674,  you  know  it, 
my  lovd. 

Fiunket.  Veiy  wdl,  when  did  yon  see  the 
letter  With  the  young  inan  in  Caprennica  ? 

Mo^er.  Ini67d. 

Piunket,  How  then  did  you  know  my  head,- 
which  you  had  never  seen  r  * 

Moyer.  I  have  seen  it  several  times  to  seve- 
ral instruments  to  8eifimior  — -i-^.  and  I  bare 


seenrseveral  other  letters  of  your  hand. 

Flunket.  How  did  you  know  my  hand  P 

Miiver.  I  cannot  pointively  say  f  then  knew 
your  hand,  but  acoordinrto  rebtion,  I  heard 
It  from  those  cardinals  I  converaod  with  at 
Rome. 

£.  C.  J.  But  now  yon  are  acquainted  withi 
his  hand,  is  it  the  same  liand  that  you  have  seen 
up  and  down  in  writings  with  his  name  to  ? 

Moyer,  Yes,  my  lord,  it  is  the  very  saime  ' 
hand. 

Serj.  Jefi'.  1  ask  you,  Sir,  when  you  came 
back  again  and  told  him  you  had  seen  such  a 
letter'under  his  hand  with  (VNeal,  djid  he  own 
it  to  you  ? 

Moyer.    Yes,  he  did  own  it,   tod   that'  iie  . 
did  not  do  it  for  his  own  benefit,  but  for  .the- 
public. 

Serj.  Jeff.  Did  he  desire  you  tp  bo^sei^ret  ?  - 

Moyer.  Yes,  he  did,  and  to  be  di^cix^et,  and 
he^uidsee  me  highly  promoted.  And,  my. 
bid,  you  sent  proposals  to  me,,  to  give  me  •• 
too/,  that  I  should  not  prosecute  you,  accords' 
in^  as  they  told  nie,  and  they  gave  me.  ona 
gruinf^  in  band  for  it. 

L.  C.  J.  Some  of  it  came  to  t&e  Wids,of  ^ 
Murfey,  I  believe.  , .    V 

PiunkeK  Vfy  Idd,  I  eaunol  say  aby  thing  ^ 


L.  C.  J.  But  TOO  know,  you  bad  time  to 
hixng  them. 

I^imnkef,  My  lord,  I  degire  to  know  whedier 
Ikisbe  his  hand  (shewing  the  paper  to  Mr. 
ll<^er.) 

Mover,  Yea,  I  believe  it  is. 

Plunket.  1  desire  it  may  be  read. 

M'ver,  Yes,  I  am  very  well  satisfied  it. 
abould. 

CI.    of  Cr.    reads.    "  For   my   rererend 

Father  Authoby Guardian  of  Andagh, 

jtmr  letter  and'citation'' It  is  dated  in  Joly 

Ifirs. 

'  Viunkei,  He  can  best  read  it  himself. 

CLofO.  Read  it  right  (the  papor  being  de- 
lirered  him.) 

Mo^er.  My  lord,  I  pity  him  witii  all  my 
heart,  that  a  man  of  my  own  fnnctioii  skouM 
ba  brought  into  question  for  such  things  as 
Ihese  are,  (he  reads)  '  Very' reverend  Father 
« Gaardjto,  it  is  dated  1  Jul^r  1678,  your  pater- 

*  nity's  paternal  letter  and  citation  homeward, 

*  Idid  iiistantly  peruse.    As  for  my  lord  Oliver 

*  Plunket,!  wrote  a  letter  to  him  the  dav  beftre 
^  I  saw  your  nverance  last,  that  he  mignt  cause 

*  my  fame,  which  is  as  dear  to  me  as  my  life 
\iohe  recalled,  or  I  should  cause  hia  name  to 

*  be  fixed  at  every  public  place,  which  by  the 
<JUmigfaly  I  witt  do,  nature  and  all  reason 

*  oompcUing  me  to  do  it.' 

plunket.  My  lord,  I  say  this,  he  s^ys  he 
^UBBelomirliMsewhcB  ke*eame  ow,  and  I 
imparted  uu6  secret  It  kins,  yet  yon  see  I  had 
den^oed  him  tkraggh  my  whole  Recess,  and 
ka  iiere  calb  me  bv  ai  thoae  names  of  Elymas, 
fiimon  Magus,  aao  BanasQa,  and  it  is  isspolnhle, 
if  I  had  esamunicated  suck  a  secret  to  him, 
^at  1  would  deal  so  with  kim. 

Just.  Dolbtm,  He  dees  not  say,  you  imported 
this  jiecrette  him  ;  but  he  says,  when  keteld 
you  of  the  letter,  you  answerad  him,  but  you 
aeemed  surprised  and  aauised  fimt 

JL  C.  J.  You  seemed  to  flatter  him  then,  and 
tpldhim  yutt  hayed  to  see  him  tiie  best  of  his 
etdcE,  Isipbr  pmnot^. 

Just.  Do&en.  How  canae  you  to  fall  out, 
Morer? 

Mother.  When  first  they  had  this  meeting 
«(k  Brantf^F,  seeing  a.  cloiid  a-coming,'  and 
dreading  a  war,  and  the  consequences  of  it,  I 

went  and  applied   myself  to  at  

Hamilton,  one  of  his  m^esty's  pri^y  counsel- 
lors in  Ireland,  and  I  gave  in  all  my  informa- 
tions the  7th  December  1676. 
'  Just.  Dolben*  And  thereupon  he  denounced 
you  eKcommunicate? 

Mc^r.  Yes,  and  aftcrwaidB,  wken  ke  saw  I 
wns  in  communication  and  lanuKar  with  these 
wivy  ^unselk^  tiien  ke  was  eertain  I  had 
discovered  the  matter,  and* then  he  get  a  great 
QMmy  dsivioes  to  get  the  letters  out  of  my  hand. 

flunket.  You  shall  see  under  kis  own  kand 
sfl  ike  stratagem  of  tkiSy  if  I  kad  my  witnesses 
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te  ibis,  ny  bands  are  tied  because  my  witoeasee  hei«,  you  ybeqldlkeR  see  under  bis^^m^kimd^ 
nrenotkore.  My  lord,  if  I  bad  my  witnesses  upon  what  aooount  he  fell  out  wilk  me.  9t$iy^ 
Stod  records,  I  did  not  cate  for  all  these  wit-    my  lord,  aak  kim  if  tkis  other  letter  be  kin  ksMii. 

Aloyir.  I  befieve  it  is  my  own  kand. 

X.C.J.  Readit. 

Mo^er.  rReads)  ''  Very  reverend  father 
goardian,"  (men  speaking)  My  lord,  yoa  knosr 
that  I  was  lotk  te  mscover  my  self,  being  auMB^ 
peoul^  knowing  of  the  Plot 

£.  C.  J.  WeB,  read  it  over. 

Moycr.  (Reads)  «  The  23rd  of  April,  ld78» 
I  was  somewhat  comforted  by  your  tetter.  But 
now  1  hope  your  reverence  hath  eoeeidttedl 
what  wrong  I  have  sustained,  by  my  envieue 
adversaries  calunasiies,  only  for  staadiiv,  as  % 
have  a  soul  te  save,  for  your  rigkte  and  prnri- 
leges,  as  also  fiif  endeavouring  to  kinder  my 
native  country's  ruin  and  destruction.'* 

Just  Dolbtn.  Read  tkat  again  (wkiek  be 
did.) 

PlunkH.  Observe,  that  I  was  his  edvcisa 
for  standing  for  the  rights  add  privileges  «f 
friars. 

Just  Bolbtfi,  As  also  fbr  endeatreufing  tei 
hinder  bis  country's  rum  and  destrvctitei. 

L.  C.  J.  The  one  and  the  other  we»  Hie 
reason  of  your  fidling  out. 

Mo^er,  (Reads  on.) 

Moyer.  My  kird,  I  was,  I  eenite,  a  bccm|» 
fnar,  and  stood  up  for  the  privikfes  ^fke 
iniars* 

Pltmket  Didyou  write  any  proe^is  to  RflMw 
against  me  P 

Moyer,  No,  I  never  did. 

Piknhtt.  My  lord,  does  not  he  ssy  I  was  in 
disgrace  at  Rome  ? 

iioyer.  No,  nothing  of  tkat. 

L.  C.  J.  I  don't  hear  it,  bu^  what  if  ke  didl^ 
wkat  is  that  to  tke  purpose  P 

Plunket.  To  shew  his  conlradictisiis ;  m«f 
he  says,  I  was  great  in  Rome,  and  but  tkeii  m 
his  letter  he  says,  1  was  in  disgraee  at  RemcL 
Now  he  says,  nU  that  be  had  against  me,  was 
for  his  fiiars,  and  to  hmder  tke  destruetioB  of 
lus  counti^r,  because  I  hindered  .the  fir^te  beg* 
there,  is  tne  destruction  of  the  country,  an  ke 
was  doing  therr.  Upon  that  he  fbll  out  with 
me,  and  upon  that  his  own  superiors  sent  that 
order.  ^ 

L.  C.  J.  We  canH  meddle  with  your  anpe* 
riors*  orders,  they  are  nothing  before  us. 

Serj.  Jef.  My  lord,  I  thiidc,  for.  the  present 
we  ha\ie  dene  our  evidence. 

Plunket,  My  lord,  to  shew  whet  was  part  of 
the  falling  out,  1  woi^ia  ask  him  if  he  wcms  ie«' 
<ficted  for  any  crime,  and  fbund  guilty  by  e 
jury? 

Mayer.  That  was  for  discovering,  fi>r  I  dis- 
covered it  before. 

Pluukel.  My  lord,  he  confesses  he  was  eon** 
vict  for  nving  powder  and  shot  te  the  lebeia. 

Just.  Volhin.  No,  he  docs  not  say  so ;  pro* 
ducc  the  record,  if  you  have  any  $noh  thuig. 

Moyer.  To  patisiy  the  court 

Ser|.  Jejf]  Look  yoo.  Dr.  Plunket,  if  yv^ 
will  ask  lum  any  questions,  that  by  law  be  » 
boiwdte  anewer^di^  it  in  God's  BMne,wewiil 
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ttftlliMppMK;  Viit  if  yov  nit  bim  any  queftfluut 
tlMi  maj  trad  to  Mcine  hitnadf ,  we  intitt  fiell 
jFMly  be  k  not  bound  toFaosn'OT  them. 

FbtnkH,  He  iMtfr  been  conneled  and  firand 
gsA^,  he  will  conftes  it  bimsdf. 

JLC.Jf.   He  is  not  bound  to  answer  eiidi  a 


It  was  a  Toty  swore  against  me, 
ytn  did  absolFe. 
Jost  Doiben.  Boa't  tefi  ns  A  story  of  your 


JL  C.  J.  liook  yen,  Mr.  Plunfcet,  don't  mis- 
~  year  own  time ;  for  the  more  you  trifle 

Ibcse  thii^;s,  the  leas  time  you  will  hare  for 
defence.  I  desire  you  now  to  consid^, 
aid  weH  husband  your  time  for  vtmr  defimoe  ; 
what  bare  you  to  say  for  vourseU'P 

Flunket*  My  knrd,  I  teli  yon,  I  bare  no  way 
to  defimd  myseJt^  in  that  1  was  denied  time  to 
bring  over  my  records  and  my  witnesses  wbich 
^re  10  oi^  19.  iind  if  I  had  them  here,  I  would 
Ma&d  in  defiance  of  all  the  world  to  accuse  me ; 
bvt  1  hare  not  sufficient  time  to  bring  over  my 
iiaeetdi  arid  my  witnesses,  and  I  am  brought 
iMre  om  of  my  natire  country ;  were  I  in  Ire- 
kild,  Aere  both  I  and  they  should  be  kno^n : 
but  when  I  was  to  be  triecL  they  would  not  ap- 
pear; and  it  is  all  folse,  and  obly  malice.  These 
aeir  need  to  call  me  Ohverus  Cromwellus  out 
dfapito. 

Serj.  Maynard,  Yon  are  rery  like  him,  a 
Jtatieyiir  of  the  government. 

Sei^.  J^     Were  not  you  acquainted  widi 

Bhmket,  This  is  all  I  can  say,  if  I  had  my 
t^itneaaes  here,  I  sbould^make  my  defence. 

JL  C.  J;  Here  are  some  things,  that  if  yon 
0nl  tme  an  answer  to,  yon  will  So  well  to  do  it ; 
for  tney  stick  close  to  yon.  They  do  testify 
%minst  you  here,  that  you  did  undertake  to 
laise  a  body  of  men  in  ^Ireland,  70,000  men 
Aey  spedc  of^  ont  of  your  own  nation,  and  all 
these  were  to  join  with  the  Fredcb,  for  the  in- 
frododng  the  religion  o^  the  Romish  church 
ibto  Irdand,  and  settling  that  again  there.  And 
ftat  yoQ,  in  order  to  this,  did  take  a  survey  of 
aO  taoee  Roman  Catholics  that  were  able  to 
bear  arms,  from  16  to  60 ;  and  there  is  plenti- 
ftd  evidence,  that  yon  did  go  a  circuit  there  to 
j^eraae  all  towns,  and  see  vr%ich  might  be  most 
eoavenientfbr  the  taking  in  and  entertaining  the 
Fnneh,  aitd  landing  their  forces ;  and  Charle- 
moot,  you  did  design  that  for  one  strong  place 
to  be  ti^een,  and  \hm  Gannon  for  another,  and  I  where  they  coidd  g^et  nothing,  it  being  at  the 


to  them?  it  does  import  you  to  consider  what 
answer  you  can  five. 

Fhtnket,  My  lord,  first  as  to  the  first  point, 
I  answer,  that  I  never  received  a  farthing  of 
money  out  of.  my  own  dEtrict,  and  but  for  my 
own  hvelihood,  and  that  I  can  prove  by  thosfa 
th^  have  received  it  for  me,  that  I  nei^er  re- 
ceived over  threescore  pound  a  year  in  niv  life, 
unless  some  jrontleman  would  now  ana  the^ 
rive  me  10*.  for  my  relief.  For,  ray  lord,  this 
u  the  way  in  Ireland,  every  priest  hath  so  lui^iy 
fiimiliea  allotted  to  him,  and  every  Roman  Ca* 
tiiolic  family  gives  2«.  a  year  (as  they  that  pro* 
fess  that  way,  know)  and  the  piiesto  give  me 
who  am  superior  over  them,  in  my  own  districi| 
some  20«.  some  90f .  and  I  never  got  so  much 
in  my  life  as  to  maintain  a  servant,  and  this  waa 
attested  before  the  council  in  Irdand. 

Just.  Dolben.  Ay,  but  the  witnesses  say,  out 
of  your  own  district  you  sent  into  another  bi- 
shop's diocese  to  collect  monev. 

Plunket.  My  lord,  I  say,  1  conld  never  g^ 
so  muph  as  to  keep  a  servant,  and  till  now  1 
never  got  a  farthing  out  of  my  own  ttiooese^ 
unless  I  have  been  called  to  an  ai'bitration  ot 
some  such  thing,  it  may  be  for  my  journey 
and  ezpences  40  or  50  miles  they  would  give 
me  something  for  my  mainfainance.  If  you 
should  find  any  thing  else,  I  ^ill  be  content  to 
suffer  ;  and  if  my  evidence  were  brought  from 
Ireland,  there  is  nothing  but  what  would  be 
made  clear,  both  under  their  own  hands  and 
by  records,  and  that  is  all  well  known,  and  was 
attested  in  his  presence  before  the  couneirin 
Ireland ;  which  threescore  pounds  M'as  a  very 
small  thing  to  maintain  me,  and  I  never  ha(j|^ 
above  one  servant,  and  the  house  I  lit.ed  in  was 
a  little  thatehed  house,  wherein  was  only  a 
little  room  for  a  library,  which  was  not  seven 
foot  high,  where  once  this  fellow  came  to  af^ 
front  me,  because  I  hindered  him  from  beg-. 

Fing,  and  that  is  for  the  money.  For  the  men, 
defy  a:iy  one  that  ever  see  me  make  a  list  of 
men  in  my  life,  or  can  produce  any  list  made 
by  my  ordfer,  I  was  never  in  my  life  at  Kingf* 
sale,  at  Cork,  at  Dun  Gannon,  at  Limerick^ 
&c.  or  those  parts  of  Munster  which  were  the 
clyefports  where  the  French  should  comein| 
and  not  in  Carliiigford,  which  lb  the  narrow 
seas  in  Ulster,  which  any  one  that  knows  the 
world  will  judge  to  be  a  very  improper  place 
for  the  French  to  land  in.  It  is  all  one  as  to  say 
that  the  French  should  come  in  at  a  poor  place^^ 


ftat  you  did  design  tlie  French  aimy  to  land  at 
Carlingfbrd,  and  all  that  vras  with  you,  tells  the 
reason  you  gave,  why  that  should  oe  the  place, 
that  they  might  come  up  with  a  burdened  ship 
to  the  very  gates  of  the  town ;  that  you  did,  in 
to  the  entertaining  these  foreign  forces, 
money ;  that  yon  did  send  out  your  or- 
iub  pmna  nisperuumis  to  all  that  were  of  the 
Xoman  clergy,'  and  that  this  money  was  re- 
ceived, several  of  them  testified  that  they  paid 
it  to  yon,  and  this  man  hath  seen  great  num- 
bers of  persons  pay  money  to  you  upon  these 
mcfmuHB.  All  these  are  treason :  what  sty  yon 
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narrow  sete,  and  the}'  never  saw  me  there  in 
their  lives.  -^ 

L.  C.  J,  Yes,  one  does  say,  he  was  with 
you. 

Plunket,  Well,  one  does  say  he  saw  me 
there,  but  if  I  had  my  witnesses*  here,  I  co^ 
prove  he  was  a  friar,  and  declared  an  aposlat^ 
by  his  own  provincial,  as  thiV  gentleman  is  ^ 
and  because  1  hindered  them  to  be?  in  my  dis« 
tricts,  therefore  they  have  this  muice  agiUnsI^ 
me,  that  is  all.  Well,  my  lord,  that  is  for 
that,  I  was  never  in  my  hfe  in  Connaught ; 
and  they  caimot  ^aV,  I  took  atiy  list  in  Uteler, 

21  . 
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.  n^r  was  twelve  miles  in  Monster  b  my  lif<i* 
Buttlius,  mjlord,  sometimes  there  would  lie 
as  our  w^y  is,  so  many  families  aasisned  to 
erery  priest,  (and  this  is  the  plain  truth,)  this 
.  priest  complauis  to  me  of  the  inequality,  my 
companion  near  me  hath  150,  and  I  have  but 
threescore,  which  I  must  rectify ;  though  I 
never  knew  but  one  of  these  complaints.  And 
'if  I  had  my  witnesses  from  Ireland  and  the 
records,  T  would  defy  all  Uiese  wimesses  to- 
gether. For  my  sendinj^  to  Rome,  I  never 
Bad  an  agent  in  Rome  mr  these  seven  yean 
]^ast,  because  I  was  not  able  to  maintain  him, 
and  indeed  it  was  a  great  shame  to  us ;  be- 
cause there  is  never  a  community  of  friars,  that 
liath  a  college  beyond  sea,  but  hath  some 
ag^nt  at  Rome. 

X.  C.  J.  It  is  a  shame  to  have  one  there,  not 
to  want  one. 

■  Just:  Dolhen,  Well,  if  you  have  witnesses,  I 
cannot  tell  what  to  say. 

.    Plunkei.    If  I  had  gotten  but  to  the  latter 

end  of  the  teirm,  I  had  defied  them  all  together. 

Ai^d  your  lordship  should  have  seen  under  their 

•wh  hands  what  they  were. 

'    X.  C.  J.  You  forget  this  all  this  while,  your 

own  letter  whemn  Uiis  matter  is,  that  you  had 

searched  the  to^Ds  and  considered  it. 

'    Att,  Gen,    He  does  deny  there  was  such 

•a  letter,  he  does  not  own  there  was  such  a 

letter. 

Plunket,  I,  my  lord,  I  never  did  write  such 
a  letter.  And  that  young  man  that  he  speaks 
*f,  I  could  prove,  if  I  had  my  witnesses,  that 
he  never  was  in  ,my  service  or  company  in  Ire- 
land, no^  writ  any  letters  by  him. 

■  L:  C,  J.    Did  you  never  send  any  letter  by 
oneO'NeaV?  ' 

•   Plunket.  No,  my  lord,  but  he  went  over  a 
begOTOg. 

Moi/er.    This  young  man's  brother-in-law 
^•rffl  testify,  that  he  was  your  lordship's  page.    " 
"  Plunket.  I  have  three  witnesses  that  he  came 
Aere  begging,   naked,   and  was   sick  three 
months,  and  went  over  a  begging,  and  was  at 
Rome  as  a  straggler. 
"''^  Moycr.  Call  Hanlet,  (who  came  in.) 
"'Sir   Pr.    WilUn$,    Did   you   know   Neil 
D;Neal?* 
'Hanlet,  Yes. 

^r  Pr:Withens,  Whose  servant  was  he  f 

Hanlet,  My  lord  Plunket  sent  him  to  Rome ; 
he  was  sent  there  with  his  letters,,  and  I  saw 
tile  young  man  and  his  letters. 
'  Mr.  Jon€%.  Did  he  come  a  b^ging  there? 

Hanlet,  No. 

Plunket,  Wh'ere  did  you  see  hjm  P 
'  Hanlet,  At  M antz. 

Plunket,  Where  is  that  f 

Hanlet,  In  France. 
'  Plunket.    And  you  iHcw  him  with  my  let- 
ten  T-^HanUt.  Yes. 

Plunket,  And  this  man  says,  the  letlen 
were  opened  at  Caprennica,  because  he  thought 
they  were  letten  of  recommendation. 

Wmlet,  Whyhe  went  that  way  afterwards, 
mdUiey  were  not '^^aood  when  t  saw,  tbaoit 


Seij.  J^^fjes.  Did  you  Jbi0w.  ha.  was  Ihi 
doctor's  servant  ?  / 

Hanlet,  Ves,  he  was. 

Plunket,   Did  vou  sae  him  in  my  service  f 

Hanlet,  I  saw  him  in  Mantz.  > 

Justica  Dolhen,  How  da  you  know  he  was 
the  bishop's  servant? 

Hankt,  Because  he  shewed  me  his  letter. 

X.  C.  J.  Was  he  owned  for  his  servant^  and 
was  be  takeu  for  his  servant? 

JEfoa^^.  Yes. 

Plunket.  Did  he  go  on  foot,  or  on  hoise» 
back?  .       .. 

Hanlet,  He  went  on  foot 

Plunket,  He  was  in  a  poor  condition  .in  ft 
place  not  above  four  miles  from  Rome,  thai  I 
can  prove. 

X.  C.J,  Did  he  beg  as  he  went  ? 
.  Hanlet,  No. 

X.  C.  J.  Mr.  Plunket,  if  there  is  any  quea^ 
tion  you  will  ask  of  the  witnesses }  or  if  tbert 
be  any  evidence  you  would  ^ive  yourself,  this 
is  your  time  for  tne  doing  of  it ;  if  not,  we  nmsa 
leave  your  case  to  the  jury,  who  hav^  heard  the 
evidence  all  along. 

Plunket,  Only  this,  my  lord,  your  lordsbiii 
sees  how  I  am  dealt  ^vith.  First  and  foremost 
I  have  not  time  to  bring  my  witnesses,  or  my 
records,  which  if  I  had,  I  woidd  not  weigh  ona 
farthing  to  leave  my  cause  with  any  jury  in  Aa- 
world.  Besides  all  t^is,  I  am  brought  out  of 
my  own  native  couuiry,  where  these  men  lived 
and  I  lived,  and  where  my  witnesses  and  recorda 
are,  which  would  shew  what  these'  people  are. 
I  sent  by  the  post,  and  did  all  that  Ixxmld,  and 
what  cah  I  say  when  I  have  not  my  witniywas 
against  these  people,  that  may  swear  any  tluog 
in  the  world  ?  You  cannot  but  observe  the  ioa- 
prolmbility  of  the  thing  in:  itself,  and  unto  what 
a  condition  I  am  brought.  My  lord,  my  life 
is  in  imminent  danger,  because  I  am  brought 
out  of  my  own  country,  where  these  people 
would  not  be  believed  against  me. 

Sol,  Gen.  My  kuil,  I  thmk  this  matter  Kos 
in  a  narrow  compass,  the  evidence  hath  heeo 
long ;  I  would  only  repeat  the  short  heads  of 
that  which  hath  been  given  at  hurca.  He  is 
indicted  for  a  conspu*acy  to  kill  toe  king,  the 
overt  act  is  an  endeavour  to  introduce  a  foreign 
power  into  Ireland,  to  raise  an  army,  and  levy 
war  there ;  and  the  proof  of  it  hath  been  very 
fidi  The  proof  in  general,  that  there  waa  a 
plot  to  introduce  the  French,  is  pUiin  bv  all  tha 
witnesses  i  and  the  proof  in  particular  upon 
this  penon  at  the  bar,  hath  been  as  phuu  as  any 
thing  can  be.    They  prove  to  your  lordship  ia 

funeral,  that  there  was  an  expectation  that  tha 
renck  should  come  in,  that  there  was  an  isb- 
vitation  of  FloreDce  Wyer  the  first  witness,  to 

go  over  into  France'  and  speedily  he  •ahould 
ave  a  command,  upon  his  return,  in  Irelaiid  s 
that  there  were  preparatioBS ;  for  this  meaca 
by  the  oath  of  secrecy  given  to  several  meD. 
Forty  men  that  came  a]<mg  with  bishop  Tvrrel 
to  keen  it  private  during  war  Mves.  AjmI  there 
was  a  tartber  ^roof  of  t&t  gciieraLooDSiuBracy  by 
Duffyi  tliAt  when  there  wwt^g^mentmo&f^ 
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Uno  many  th^Dstnd  people  for  confirmatloD, 
there  was  by  tiie  gentlenien  of  that  meetmg  a 
fecrK  consultation  bow  ta  carry  on  the  desi^/ 
and  iiow  to  look  out*  the  old  officers  in  the  late 
rebellion,  and  to  see  what  noSture  they  were  ii^ 
m  fi>tlie  manageinettt  of  this  design  ;  and  this 
oomes  now  particularly  to  the  prisoner,  who 
was  by  at  this  consultatiDn,  so  the  witnesses  do 
ten  vou.  Bat  that  that  comes  nearer  to  him, 
is,  tnat  he  did  issue  oitt  ord««  for  the  raising^  of 
w>ney,  and  that  he  did  raise  money  pursuant 
to  those  orders,  and  did  receive  money  for  that 
▼ery  porpose :  Thb  is  proved  by  three  witnesses, 
Dttl^andMac  Legh,  who  paid  the  mohey, 
md  ij  M«y er  the  mX  witness,  who  savf  him  re- 
aeire  il  frani  several  persons.  •  This  is  positive 
upon  him;  nay,  they  say  Ikrther,  that  there 
was  a  list  made  of  the  several  men,  in  the  se- 
Teral  parishes,  that  were  able  to  bear  aims  upon 
oenmi,  irom  sixteen  to  vaky^  and  there  was 
ajirtofa  matter  of  threescore  thousand  men 
tfasi  weve  leady  upon  any  occaaicm  to  rise  foi 
the  purpose,  aim  this  list  was  delivered  over 
into  the  hands  of  dieprtsono'jal  the  bar.  There 
is  UM  witness  Dufiy,  that  says£irliier,  that  he 
saw  a  letter  nnder  Us  hand  in  France  to  the 
eavdinal  Bbfuillon,  to  invite  the  French  king 
into  Irekuid  ;  and  he  did  wonder  that  he  should 
•pepd  Ilia  time  and  blood  in  wars  against  Spain 
which  was  a  Roman  Catholic,  and  not  come 
iMalidand  to  extirpate  die  heretics.  And  this 
Istler  is  eonfirmed  by  another  letter,  whidi  was 
seev-l^  Bfoyer,  a  cony  of  which  is  produced, 
whkdi  be  translated  trom  tlte  original  in  Latin, 
and  the  letter  was  sent  to  Rome  by  Neil  O'Neal 
whOTnthe  prisoner  says  he  had  no  concern  for, 
but  to  ^ve  him  some  recommendations. 
Fimmket.  I  gave  him  no  recommendations. 
2#.  €•  J.  No,  he  says  he  did  not  gire  him 
any,  mnr  sent  any  letter  by  him. 

SoL.Gen.  Then  he  urged,  that  he  went  akmg 
beggmg  by  the  way ;  but  it  is  proved  he  was 
sent  by  him,  and  sent  with  ktters,  and  that  by 
bis  brother  in  Jaw,  who  met  him  at  Mants. 
And  it  is  proved  by  Moyer,  who  saw  tlie  letter 
opei^edy  taking  it  to  be  but  a  common  letter  of 
reeommendation,  he  read  the  letter  and  took  a 
Wfj  of  ity  and  transhtted  that  copy, which  trans- 
ition ia  enouffh  to  verify  all  the  matter  whieh 
the  wtaesses  have  sworn ;  for  it  is  agreeing  to 
what  he  said  of  Cardiiia]  Bonillon  in  his  other 
leMer,  that  it  was  mete  proper  for  the  catholic 
priniocs  to-agrce  together  and  extirpate  heresy, 
tibaata  vary  amongst  themselves  ;  that  now 
was  the  time ;  Ibr  there  were  threescore  thou- 
sand men  ready  to  rise  upon  such  an  invasion. 
Tim  m  the  substance  of  the  letter,  and  thb 
proves  folly  the  conspiracy  this  man  was  en- 
gaged in,  itis  receiving  of  money,  his  listing 
men,  and  his  invitation  of  foreign  princes.  And 
this-  is  fUIfy  proved. 
Ssrj.  Maynard*  And  so  his  viewing  the  ports 

tOOb 

&»/.  G€m,  It  was  likewise  agreed  that  Car- 
lingford should  be  the  port,  audit  is  like  enough 
tobe the  port, for  it  is  a  very  large  port, that 
jhipe'of  (m  greatest  burden  may  tome  «p  to 


the  town,  and  the  town  itself'Tiut  a  weak  town* 
This  is  the  substance  of  the  evi>!ence,  aui^.  tr^ls  is 
proof  enough,  we  think,  to  convict  any  mau  of 
this  fact. 

Seij.  Jeffcrm.    My  lord,  I  shall  trouble  yott 
but  with  one  word  that  hath  been  omittetl.    I 
think  it  is  a  cause  of  great  example,  and  that 
thing  which  the  prisoner  seems  to  make  hi5  ex-< 
cuse,  hath  been  answered  by  a  favour  and  in* 
dolgence  from  the  court  in  a  very  extraordinary 
manner.    For,  in  as  much  as  this  gentlemad 
would  make  it  a  very  hutl  case,  mat  he  ia 
brought  out  of  his  own  country,  and  hath  no^ 
his  witnesses ;  it  is  very  well  known  tha^4»y  a 
particubir  favour  of  the  court,  which  is  -not 
usual  in  these  cases,  h^  had  between  five  and 
six  weeks  time  for  preparation  fbr  his  trial :  to 
that  truly  as  to  what  does  appear,  1  think  all  the 
witnesses  that  have  beenexaoiined,  are  witnesses 
to  be  credited,  except  you  gentlemen  of  your** 
selves  can  convict  upon  your  own  knowledge 
these  persons  of  any  misdemeanor,  which  I  think 
you  cannot,  much  less  of  perjury.    But  besidea 
the  witnesses  we  have  produced ,  all  which  sneak 
to  the  plot  in  general,  and  four  of  them  nx  i| 
upon  tbe  person  at  the  bar  \  they  speak  partU 
cukrly,  and  every  one  agrees  in  circumstanoes, 
and  that  other  that  spokfe  mincingly,  1.  poC 
it  upon ;  it  is  the  greatest  evidence  that  can  he. 
For  that  person  that  could  come  before  a  g^rand* 
iury,  and  there  be' the  main  witness,  but  when 
he  comes  here,  must  be  scrued  and  pumped  to 
discover  the  70,000  men.     And   i  suppoaa 
,  1  you  did  observe  how  difficult  it  was  to  know  pf 
,     him,  whether  this  person  was  primate  of  Ire* 
land,  or  whether  it  were  from  the  authority  of 
the  king  or  the  pope ;  a  very  probable  tuagy 
that  he  shoold  be  such  a  one  aa  the  king  de« 
signed  to  be  nrimate  and  superintendent  of  Ira« 
Ismd.     Fnrtuer,  my  lord,  1  desire  to  tak^  no* 
tice  of  too,  that  Wyer,  the  first  witness,  fixes 
four  particular  things  upon  the  prisoner  at  the 
bar,  which  have  not  yet  been  taken  notice  o& 
First,  he  fixes  a  discourse  with  another  person 
I  that  was  competitor  with  him  for  this  very 
office,  bishop  Dufiy,  and  he  gives  the  reason 
why  he  was  admitted  into  the  office  rather  than 
the  other,  beoaute  he  was  a  man  of  greater  abi^ 
lity  to  canry  on  the  design ;  and  thou§^  he 
does  not  give  you  an  account  of  the  design,  yet 
the  rest  ot  the  evidence  do,  and  make  it  te  be 
the  design  then  carrying  on.   Another  thing  is^ 
heteUs  you  of  the  sending  one  into  France,  that 
was  to  come  back  again  m  order  to  this  design, 
rthink  his  name  was  Mac  Donnel,  and  th^i  the 
great  Tory  Flemming  and  he  were  to  coma 
back  agaili  cokmels  in  the  army  that  was  to  be 
raised.^    The  next  person  that  fixes*  it  upon 
him,  is  Mr.  Han  O'Neal,  and  he  gives  the 
plainest  circumstances^  That  at  a  time  in  Au« 
gust  when  bishop  Tyrrel  came  to  the  house 
of  one  Btiuly  with  so  many  men  well  equipr.ed 
with  such    and  such    arms,    and  took    the 
oath  of  secrecy  ;  he  himself,  but  not  only  ha 
but  the  othe^  priest  Mac  Legh,  was  present  at 
the  same  tim^,  and  took,  the  said  oath,  and  he 
^eetett  you  that  thai  very  priest  wass«ntta 
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Dnblii]  fo  discover  it  that  rery  time,  and  so  ha 
iiath  fixed  the  person,  and  time,  and  the  businest 
tbey  came  about.  Then  Mac  Le^h  comes  and 
(eiisyou  the  Bamething'iii  every  circumstance ; 
«y,  But  says  the  prisoner  ?t  the  bar,  and  vroold 
make  it  to  be  a  great  objection,  how  chance  that 
ihey  have  concealed  this  all  the  while,  and  not 
4iscovered  it  to  some  mstice  of  the  peace  f  Why, 
aays  one,  I  was  under  your  junsdictiction  m 
that  place,  that  is  the  very  reason  he  gives 
wherefore  he  durst  not ;  and,  says  .another,  I 
^ras  concerned  and  as  earnest  as  me  prisoner  or 
any  hod  v  else,  but  going  into  France,  I  ob- 
f^erveJ  the  slavery  that  all  the  subjeots  were 
und^r,  under  the  tyranny  of  that  king,  and 
mpprehendincf  that  the  same  king  was  to  come 
Into  Irdand  by  the  means  of  these  gentiemen, 
I  was  concerned  at  it,  and  had  ratlier  the  devil 
fhould  reign  over  us  than  9uch'an  one,  and 
therefore  i  will  discover  it.  And  he  said  very 
well,  I  thuik,  that  he  had  rather  have  the  devil 
to  reign ;  tor  it  seems  to  be  him,  or  one  in  his 
fhape  that  reigns  after  that  manner.  And  there 
•re  twc^persons  that  swear  to  the  very  year 
lliat  they  were  obliged  to  raise  the  money,  «nd 
fwear  positive]  V,  they  saw  his  orders.  Sub  pana 
Muspcnnonis,  I  do  not  know  whether  they  meant 
kanged  or  suspended  from  their  office.  But  it 
focins  it  was  so  terrible,  that  it  made  them  pay 
(twenty  shiUings  a-piece  for  three  yeiLiB  succes- 
iively.  And  there  is  another  ^pentleman  that 
ielk  yea,  that  out  of  a  small  Kviog,  wherein  he 
was  concerned  only  as  a  curate  to  a  third  per- 
ion.  it  had  been  paid  two  or  three  times,  and 
another,  though  he  was  exempt  himself  from 
Ifae  payment,  yet  so  great  a  confident  was  be 
9f  me  prisoner's  at  the  bar,  that  he  was  present 
when  he  saw  thirty  or  forty  pay  this  tax,  and 
whereas  the  prisoner  at  the  bar  would  make  it 
thought  a  strange  thing,  diat  he  should  raise  so 
much  money,  who  had  but  an  house  oeven 
foot  high,  it  seenui  there  is  above  that  thatched 
bouse  a  chapel. 

Plunhet.  There  is  no  chapel. 

8eij .  JeffsrUi,  But  now ,  my  loM,  that  which 
yubstattfiitlly  proves  what  these  witnesses  say, 
is  tbeletlortfaat  is  sent  to  Rome  to  the  secretary 
of  the  ooHege  de  propaganda  fide^  which  is  the 
last  letter  that  the  last  gantlemain  speaks  o^ 
wberain  he  does  particnMy  take  notice,  that 
lie  had  taken  'care  to  ttme  such  monies,  and 
fiaw  aU  Ae  ports  aad  places  of  strength.  And 
nky  loud,  Ahat  which  is  a  veir  great  dream- 
Irtance  to^kuiL  die  evidence  or  the  first  letter  to 
Ae  French  cardinal  Bouillon,  which  was  taken 
notice  of  by  the  first  witness,  and  there  is  such 
mpassagtem  this  too,  that  the  catholic  princes 
ahonld  not  spill  one  another's  Uood,  when  they 
anight  better  employ  it  here  in  Ireland  for  the 
fira^agation  of  the  faith ;  this  last  letter  takes 
purficuier  notice  of  this  very  instance  too,  that 
kfitead  of  drawing  their  swords  agilknst  one 
another,  they  had  better  come  to  pnmiote  the 
•atholic  faith  in  Irel^md.  Ihese  tour  witnesses 
are  pimctaal  and  precise  in  cveiy  particular 
circurastance  of  the  case,  and  against  thein 
lh«H»i»iiDtlaBjb«tlhaoafin^ob^^       If 


I  had  audi  records,  aad  wiimwia  ham,  I  ca^M 
make  my  defence,  that  ia,  if  ha  had  thaaa 
things  tiiat  he  has  not*  he  raighl  appear  ta  km 
anouer  man  than  he  is ;  but  I  am  aura,  aa  it 
af  pears  upon  the  evideooa^  that  hath  beta 
given  by  all  the  witnesses,  there  is  a  phua 
proof,  and  a  fall  proof  of  aaery  treawm  laid 
to  his  charge* 

Fiunkeu  My  lord,  I  desire  tfacia  wHatnai 
mav  be  called  [giving  in  a  Paper.] 

Cru^r,  David  FitaBgeraid,£ualaoeCQmniinBa 
and  Paul  Gormar. 

L,  C.  J.  Who  gave  him  this  paper?  Hahad 
it  not  before. 

Stranf^er,  I  W9a  iold  that  these  ware  gaod 
evidences  for  Pr.  Plunket,  and  I  gava  him  tba 
names. 

L.  C.  J.  Where  are  ther  P 

Stranger,  'They  are  hard  by. 

Au.  Qen'  Where  is  Eustace  C3aniBriBai  f 
For  be  was  one  that  gave  in  evidsnoa  agaiaat 
the  prisoner. 

Then  Paul  Gormar  appear^. 

X.  C.  J.  What  would  you  ask  him? 

FlvTtkgt,  1  desire  to  know  of  him,  whether 
Mr.  Moyer  did  aHure  and  andoehin  to  aWair 
against  me. 

Gormar,  Indeed,  my  lord,  he  never  did. 

L.  C.  J»  Will  you  ask  him  anv  msfoP 

Gormar,.  But  this,  my  lord,  Mr.  Moyer  aad 
I  were  in  discourse,  and  he  said  if  there  waa 
hiw  to  be  had  in.  Ireland,  he  would  ahew  Mr. 
Plunket  his  share  in  it. 

£.  C.  J.  Well  what  of  that? 

Gormar,  My  lord,  I  did  come  out  of  Ireiaii^ 
to  reveal  what  ploH  the  Irish  had  against  tha 
king,  and  as  for  this  Mr.  Plunket,  as  I  have  a 
soul  to  save,  I  never  heard  of  any  misdemeaAor 
of  him. 

Just.  Dolben.  How  came  vou  here  to  day  ? 

Gormar,  I  was  siunmoned. 

Just.  Dolben.  By  whom  ?  Waa  it  theAttsr. 
ney  Goieral  or  Plunket  that  stmimoned  you  f 

Gormar,  Here  is  the  summons. 

Serj.  Jefferies,  It  is  a  oomaaeQ  SabpcBaa. 

Plunket,  I  never  sent  1R»  him. 

Gormar,  It  was  not  agabst  you,  they  kaaW 
I  had  nothing  agaipst  you,  I  taught  you  did 
more  good  m  Irelaad  than  hutt ;  aa  I  de- 
clare it. 

It.  C.J.  Have  you  any  mara  witnesses  f  §f 
Fit2gerard  or  Commi&es  will  aome,  vre  will 
hear  them. 

Plunki4.  My  lord)  1  have  not  any  mare  wit- 
nesses. ^ 

L.  6.  J.  Laok4im|,  gentlemeB  of  the  jiuy, 
thisgentleman  hm, Mr.  Plunket,  is  taoeled 
of  High  'treason,  and  it  Is  for  oonspifhi^  iha 
king's  deetk,  and  endeavouring  to  bring  th^ 
French  antiy  into  Irehmd  for  to  invade  that 
kingdom,  and  to  jdant  the  Romish  religion  h^ 
that  kingdom.  You  have  had  evidence  againat 
him  that  bath  been  fully  examined.  And  thcae 
things  do  seem  to  be  vary  plain  by  the  witnesaea, 
thathehimselfhath  t^ena  commission,  or  a 
gnmt,  or  what  yon  will  please  to  caU  it,  fisott 
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tt»i»p>l»  hepriwii  pf  trtkuMJ,  tto  he  hilh 
^lakim  upoa  him  ta  make  kiwi  at  ikte  provincial* 
and  thai  he  hath  nndertakea  and  eodeavoured 
ta«ettftethe  popish  religion  ip  that  kingdom, 
aadki  ovderto^lial,  be  hadi  faivited  the  aid  of 
the  French  army,  and  that  he  hath  for  the  bet- 
Uf  lateling  of  them,  hk>ked  oAt  what  plac^ 
woe  moat  eonTepuent  for  them ;  That  he 
hath  Kt  a  tax  upoh  the  cJeigy  within  hia  pro- 
▼ioce  for  the  fodhtetiogof  2lth»,aiid  for  the 
■^alf^^^g^  jirapasatiDni  for  the.  entertainment  of 
this  amnr.    This  the  witneaies  testify  against 
him»  and  that .  there  wereaome towns,  as  Dun- 
lyannoD  and  anotiiier  town,  Uiat  were  ta  be  be- 
tmyedhyths'FBBneh.    Now  you  must  oonai* 
dar  coneeming  these  witnesses;   If  you  be- 
IjjBve  the  evidence  that  hath  been  given,  and 
i^ich  hath  beenrraeated  by  the  kind's  coun- 
cil, and   if  yon  behave  that  he  did  design 
la  teiMr  in  a  French  army,  to  cataUish  the 
Boniishfel^sjn  then  again,  and  that  he  took 
190B  him  ta  mise  money  for  that  purpose,  snr- 
veyed  the  ports,  and  made  such  provisions,  as 
the  witnesses  speak  of  and  was  in  that  oonspi- 
m^r ;  yon  mnsiftnd  him  gmhy.    I  leave  it  to 
jmit  it  is  a  pretty  strong  evidence,,  he  does  not 
my  may  thing  to  it,  btttth^t  liis  wttnesses  aw  not 
come  over. 

Fi^nket,  I  can  say  nothing  to  it,  but  give 
my  own  protestation,  that  tbeneis  not  one  word, 
of  this  said  against  me  is  true,  bat  all  plain  ro- 
mance. I  never  had  any  commnnication  with 
miy  French  miaister,  cairdinal,  nor  other. 

Then  the  jury  withdrew  for  a  quarter  of  an 
hooTy  and  being  returned,  gave  this  rerdict. 

CU  ttfCr.  -Oliver  Phmket,  hold  up  thy  hand. 
How  sa^  you,  is  he  Guiltv  of  the  high-treason 
whereof  he  stands  indioted,  or  Not  Guthy  ? 

Foreman.  Guilty. 

FhinkH.  Deo  gvalia,  God  be  thanked. 

Then  the  verdict  was  recorded,  and  the 
Court  rose.  And  the  Keeper  went  away  with 
his  prisoner. 

On  Wednesday,  15  June,  1681,  OKver 
Phinket  was  brought  t6  the  bar  to  receive  his 
Judgment. 

Att,  GtHp  My  lord,  I  pray  tout  judgment 
egamet  the  prisoner  Oliver  Pranket. 

CLefCr.  Oliver  Plunket,  hoM  up  thy 
hsnd;  thou  bast  been  indicted  of  high-treason, 
Ihou  hast  been  tftereupon  arraigned,  thou  hast 
thereunto  pleaded  Not  6uiky>  and  for  thy  trial 
hast  out  thyself  upon  God  and  the  country, 
whin  country  hath  found  thee  Goihy ;  what 
hast  thou  to  say  for  thyadf,  why  judgment  of 
tenth  should  not  pass  upon  thee,  and  execntion 
he  thereupon  awttded  according  to  the  law. 

Flunktt.  My  kird,  may  it  pfease  your  lord- 
ship, I  have  something  to  say,  which  if  your 
kMship  will  consider  seriously,  may  occasion 
the  Gouii^l  commiseration  ana  mercy. .  I  have, 
my  ierd,  far  this  foct  been  arraigned  in  Irdand, 
and  brought  to  m)rtrnl  there.  At  the  day  of 
my  trial,  all  the  witnesses  vohintarily  absented 
•cdBg  1  hnd  reeofdiaad  wttiemw  I 


to  convince  them  evideiltly,  and  ehetr  whet 
men  they  were,  and  the  proiensed  nudioe  that 
they  did  bear  to  me,  and  Bounding  that  I  co^ld 
clear  myself  evidently,  they  absented  them» 
e^es,  on  the  day  of  my  triui  uo  Chri^tiatt  ap^ 
peered,  but  hither  over  they  came,  and  pro* 
cured  that  I  should  be  brought  hither,  where  I 
could  not  have  a  jui^  that  knew  the  qualities 
of  my  adversaries,  or  who  knew  me,  or  the 
<arcumstnnce  of  the  places,  times,  and  persons  ; 
the  juries  here,  as  i  say,  were  altogether 
strangers  to  these  affairs,  and  so,  my  lord,  they 
could  not  know  many  things  that  conduce  to  « 
foir  trial,  and  it  was  morally  impossible  ths^ 
should  know  it.    1  have  been  accused  prina- 
pally  and  chiefly  for  surveying  the  ports,  for 
iixing  upon  Carlingford  for  the  landing  of  the 
Frei^,  for  the  having  of  70,000  men  veadj 
to  join  with  the  French,  for  collecting  money 
for  the  agents  in  this  matter,  tor  assisting  of 
the  French'and  this  great  Utopian  army.    A 
jury  in  Ireland  consisting  of  men  that  lived  in 
that  country,  or  any  roan  in  the  world  thikt 
hath  but  seen  Ireland  in  a  map,  would  easily 
see  there  was  no  probability  thai  that  shouH 
be  a  pUce  fit  for  tlte  French  to  land  in,  though 
he  never  was  in  Ireland,  yet  by  the  map,  be 
would  see  they  must  come  between  the  narrow 
seas,  all  along  to  Ulster,  and  the  rocks,  and 
such  places  would  make  it  very  dangerous  | 
and  by  their  own  confession  it  was  a  poor 
town,  and  of  no  strength,  a  very  small  garriaott» 
which  had  not  been  so,  if  it  had  beena  place  of 
any  consideration.    And  where  I  had  influence 
only  upon  one  province,  as  is  well  known, 
though  I  had  the  tide  of  Primate  of  all  Ire* 
kmd,  as  the  ardibishop  of  Canterbury  hath  of 
all  England  \  yet, the  arehlnshop  of  York  did 
not  ^rmit  bira  to  meddle  with  his  province  ; 
and  It  is  well  known  by  the  gentry  there,  aa4 
those  that  areaccustomed  to  the  place,  that  in 
all  the  province  of  Ulster,  take  men,  women^ 
and  chddren  of  the  Roman  Catholics,  they 
could  not  make  up  70,000.    This,  a  iury  there^ 
my  lord,  had  known  yery  well,  and  therefore 
the  laws  of  England,  which  are  very  fovomv 
ahleto  the  s>risoner,  have  provided  tnat  there 
should  be  a  jiury  of  the  place  where  the  fact 
was  committed,  as  sir  Thomas  Gaseoigne,  as  I 
haye  h^uxl,  had  a  Yorkshire  jury,  though  he 
was  tried  at  London.  And  then  after  ipy  coming 
here,  I  was  kept  ckwe  prisoner  lor  six  monthS| 
not  any  Christian  was  permitted  to  come  to  moi 
nor  did  I  know  any.  tbug:,  how  things  stood  ii| 
the  world.    I  was  brou^t  here  the  third  i 
May,  'to  be  arraigned,  and  I  did  petition  your 
lonisbip  to  haye  some  time  for  my  trial,  and  I 
would  nave  it  put  o^till  Micbaehnaa,  butyouf 
lordships  did  not  think  fit  to  grant.«o  long,  but 
only  till  the  eighth  of  this  month,  when  my 
witnesses  who  were  ready  at  the  sea-aide| 
wouM  not  come  over  without  passes,  and  I 
could  not   get  over  the  rscovos  without  an 
order  from  toice ;  which  records  .would  have 
shewn  that  some  eif  the  witnesses  vrere  in^iicted 
and  found  Guilty  of  high  crimei^  some  were 
imprJMMwdforrobbedesxiiidsaiiieQf  tlibwit* 
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what  I  have  said.  < 

Then  Prodamation  mu  made  for  silenoe^ 
while  judgment  was  passing  upon  the  pri- 
soner. 

X.  C  J.  Look  von,  Mr.  FluBlnt,  Ton  hafts- 
been  here  indielea  of  a  wy  great  aaa  heitioiis 
crime,  the  greatest  and  most  heinous  of  aU* 
crimesv  and  that  is,  high-tnason ;  and  Iraly ' 
your^s  is  treason  of  the  nMest  natwe,  it  is  • 
treason  in  truth  against  God  and  yonr  king, 
and  the  country  where  you  K?ed.    You  hare 
done  as  ranch  as  you  could  to  dishonour  God 
-in  this  case ;  for  the  bottom  of  your  treason . 
was,  your  setting  up  your  labe  raligion,  than 
which  there  is  not  an^  thing  more  displeasiBg- 
to  God,  or  more  periiioioua  to  mankind  in  Hm 
worU.    A  idigion  that  is  ten  times  woiselhaa^ 
all  the  heathenish  snpentifionB ;  the  most  dls« 
honoui)Ude  and  derogatory,  to  God  and  his 
glory,  of  all  religions  or  pretended  rehgionu 
whatsoever,  for  it  nndertakes  to  dispenae  with 
God*s  Uws,  and  to  pardon  the  breach  of  thsm* 
So  that  certainly  a  greater  crimn  there  eaaaot 
be  committBd  against  God,  than  for  a  man  19 
endeavour  the  propagation  of  that  retigioii  ; 
but  you  to  effect  this,  have  designed  the  death 
of  our  lawful  prinoe  and  king :  and  then  your 
design  of  blood  in  the  kingdom  where  you 
lived,  to  set  all  together  by  the  ears,  to  destroy- 
poor  innocent  people,  to  prostitate  their  lives 
and  liberties,  and  all  that  is  dear  to  them,  to; 
the  tyranny  of  Rome  and  France ;  and  that 
by  introducing  a  French  army.   What  greater, 
evil  can  be  designed  by  any  manf   I  men-' 
tion  these  things  because  they  have  dl  been 
fully  proved  against  you ;  and  that  you  may 
take  notice,  and  repent  of  them,  and  maku. 
^our  peace  with  (xod,  by^a  particular  applica- 
tion for  mercy  for  all  these  faults ;  for  it  seems 
to  me,  that  against  God,  your  prince,  and  fel- 
low-subjedi,  you  have  behaved  yourself  very 
ill,  designing  very  great  evil  to  ail  these ;  and 
now  it  hath  pleased  God  to  bring  yoo  to  judg- 
ment 

I  must. tell  vou,  peradventure,  what  ^ou: 
urge  for  yourself  might  introduce  pity,  if  it. 
were  to  be  b^ved ;  mat  is,  that  you  are  in- 
nocent, and  had  witnesses  to  prove  it ;  but  wul 
cannot  suppose  any  man  innocent,  that  hath 
had  a  legal  and  fair  trial,  and  a  trial  with  as' 
much  candor  to  you,  as  your  case  could  bear, 
or  as  perhaps  any  man  m  such  a  case  ever 
had.  You  nad  tune  upon  ypurioequest  to  send 
for  your  witnesses,  to  help  y4Mi  in  your  defence, 
and  to  have  proved  your  innocence,  if  y«a 
could  have  done  it ;  tune  long  enough  to  your 
own  content,  you  youreelf  thought  it  so,  at. 
the  time  it  was  given.  To  give  a  prisoner  un- 
der your  circumstances,  five  or  six  weeks  tine 
to  send  for  witnesses,  is  not  usual ;  we  coold 
have  put  you  upon  a  present  defence^  and  hur-  - 
ricd  you  out  of^the  world  by  a  sudden  trial,  if 
we  liad  had  any  desigu  against  you ;  but  wa 
^onina&ir  way,  and  with  i^gtl  proceed- 
ings, and  with  «s  much  respect  to  y«tt»  as  ia. 


werein&motts  people  ;  so  I  petitioned 
the  8th  of  this  month,  that  I  might  nave  time 
but  for  IS   days  more:-  but  your  lordship 
thought,  when  the  notion  was  made,  that  it 
ws^^NiIy  to  put  off  my  tiial,  and  now  my  wit- 
nesses are  come  to  Coventry  yesterday  morn- 
ing, and  they  wijl  be  here  in  a  few  days,  and  so 
for  wi^ii^  of 'time  to  defend  myself  in,  I  was  ex- 
posed to  my  adversaries,  who  were  some  of  ray 
own  fllJIisyi  ^hom  for  their  debauched  lives  1 
hafve  covfiBC^,  as  is  well  known  there.    I  will 
not  deny  mysdfy  but  that  as  long  as  there  wus 
any  tuleratioa  and  connivance,  I  did  eofecxAe 
ikM  tVnction  of  a  bishop,  and  that  by  the  2nd 
of  Eliaeabeth  is  oidv  A  premunire,  and  no  trea^ 
son.  ,$0  that,  my  (ard,  I  was  exposed  defence- 
le^  to  my  enemies,  %^ereas  now  my  vritnesses  ^ 
nre  cpme  on,  that  could  make  all  appelu*.    I 
did  beg  for  12  days  time,  whereby  yon  might 
have  seen  ss  pkun  as  the  sun,,  what  those  wit- 
Q^sea  are,  ibat  began  the  stoi^',  and  say  these 
things  against  me.    And,  my  iprd,  for  those 
d€|Kitiitionsof  the  70,000  mat,  and  the  momes 
m^  are  coUected  of  the  cle;^y  in  Ireland,  th^ 
cannot  be  true ;  for  they  are  a  poor  clergy 
^at.have  no  revenue  nor  land ;  tne^  hve  as 
the  Presbyterians  do  here,  there  is  not  a  priest 
m  all  Ireland,  that  hath  certainly  or  unoer- 
twly  above  threescore  pounds  a  year,  and  that 
\  should  collect  of  them  40f .  a-piece,  for  the 
raisinfit  of  an  anpy,  or  for  the  landing  of  the 
French  at  Cailingford ;  if  it  had  been  brought 
before  a  jury  in  Ireland,  it  would  have  been 
thought  a  mere  romance.    If  they  had  ac- 
cused me  of  a  Premunire  for  the  exercise  of 
my  episcopal  ftmction,  perhaps  they  had  said 
Something  that  might  have  been  behoved  ;  but 
my  lord,  as  I  am  a  dviiig  man,  and  hope  for 
saJyation  by  my  LonT  and  Saviour,  I  am  not 
guilty  of  one  point  of  treason  they  have  swore 
against  me,  no  more  tlian  the  child  that  was 
hom  but  yesterday.    I  have  an  attestation  un- 
der my  lord  of  £ssex's  hand  concerning  my 
fi^ood  behaviour  in  Ireland,  and  not  only  from 
nim,  but  from  my  lord  Berkley,  who  vras  also 
governor  there,  which  the  king's  attorney  saw ; 
but  here  I  was  brought,  here  i  was  tried,  and 
not  having  time  to  bring  my  witnesses,  I  could 
not  prove  my  innocency,  as  otherwise  I  might. 
$0  tW  if  there  be  any  case  in  the  world  that 
d^rves  compassion,  sure  my  case  does :  and 
it  is  such  a  rare  case,  as  I  beueve  you  will  not 
^nil  two  of  them  in  print,  that  one  arraigned 
ui  Ireland,  shoukl  be  tried  here  afterwards  for 
the  same  fact.    My  b^rd,  if  there  be  any  thing 

fthe  world  that  deserves  pity,  this  does ;  for 
can  say,  as  I  hope  for  merey,  I  was  never 
guilty  ofany  one  point  the;|^  liave  swore  against 
me,  and  if  my  petition  for  time  had  been  grant- 
ed, I  could  have  sliewn  how  all  was  prepense 
malice  against  m<^  and  have  produced  ail  cir- 
cumstances that  could  make  out  the  inuocency 
of  a  person.  But  not  having  had  time  enough, 
and  being  tried,  I  am  at  your  merey. 

X.  C.  /.  AVell,  you  liave  nothing  further  to 
say  in  bar  of  judgoie^t,  you  have  said  all  you 
can?  ... 
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yeuBf  aad  they  wcrerenegttdoeB  from  durircK^ 
gMm»  and  declared  apostates. 

X.  C.  J.  Look  joa,  So*,  they  gHte  a*  eti^ 
denoe  Tery  home  to  yoar  matter ;  yoa  had  ti- 
beity  to  examine  them»  and  they  gpate  yon  a 
rational  account  of  any  thing  you  aSced.  Let 
me  but  put  you  in  mind  or  one  thing.  Yo« 
made  exoepdcms  to  one^s  evidence,  (and  indeed 
that  was  very  much  of  y oar  exertion*  to  «B) 
why  he  did  not  reveal  this  in  all  that  time: 
Trmy  he  told  you  he  was  of  youMnfakd,  till  h« 
went  into  France,  and  saw  what  davery  and 
mischief  you  endeavoured  to  intfoduce  upon 
his  and  your  own  oountiymen,  and*  this  his 
spirit  rose  asainst,  to  see  what  a  eonditioa 
Ireland  was  liLe  to  be  broaght  into.  And  pray^ 
did  he  not  give  yen  ar  foD  aniwer  to- that  ques- 
tionP 

Flunked  1  had  mifficient  witnesses  t^  prove 
he  was  an '  apostate,  and  waftcfaastvied  by  me, 
and  therefore  had  prepensed  puJice  against 
roe. 

ImCJ.  Therefore  I  have  spoken  this  to  ihjl 
satisfadum,  I  hope,  of  yourself,  and  all  that 
hear  it.  I  do  now  wish  you  to  consider,  yov 
are  near  your  end.  It  seems  you  have  lived  ia 
8  false  rMigion  hithcclo ;  it  is  not  too  late  at 
any  time  to  repent,  I  wish  you  may  have  th« 
grace  to  do  ao :  In  the  mean  time  there  is  no 
room  for  us  here  to  mnt  you  any  khid  of 
nMTcy,  thouffh  rUtRUyou,  #earemclined  ta 
pity  all  male&ctors:  '\Vhoever  have  doneev^ 
we  are  inclined  to  pity  them,  and  wish  hear- 
tily that  they  may  repent,  as  we  do  that  yot| 
may,  of  what  you  have  done.  But  all  we  can 
do  now,-  is  to  say  what  the.  law  says,  and  that 
is  to  pass  judirment  Upon  you. 

Phnket.  May  it  please  your  lordship  to  give 
me  leave  to  spedc  one  word.  ^  If  I  were  a  man 
that  had  no  care  of  my  conscience  in  this  mat- 
ter, and^  not  think  of  God  Ahi^^hty,  or  con- 
science, or  heaven,  or  hell,  I  might  have  saved 
my  life ;  for  I  was  offered  it  by  £vers  peopfe 
here,  so  I  would  but  confess  my  own  g^lt,  and 
accuse  others.  But,  my  lord,  I  hid  rather  die. 
ten  thousand  deaths,  than  wnmgfiiUv  accuse 
any  body.  And  the  dme  will  come  wfien  your 
lordship  will  see  what  these  witnesses  are,  that 
have  come  in  against  roe.  I  do  assure  your 
lordship,  if  I  were  a  man  that  had  not  good 
orindples,'  1  might  easily  have  saved '  my  life ; 
but  I  nad  rather  die  ten  thousand  deaths,  thaa 
wrongfully  to  take  away  one  farthing  of  any 
man's  goods,  one  day  of  his  liboty,  or  ont 
minute  of  his  life. 

L.  C.J.  I  am  sorry  to  see  you  persist  in  the 
principles  of  that  religion. 

Plunkei.  They  are  those  principles,  tliai 
even  God  Almi^ty  cannot  dis[>ense  withal. 

X.  C,  J.  Wdl,  however,  the  judgment  which 
we  must  ffire  you  is  that  which  me  law  says^ 
and  speals.     ^  And  therefore  you  must  go 

*  from  hence  to  the  place  from  whence  you 

*  came,  that  is,  to  Newgate,  and  from  thence 

*  ycru  shall  be  drawn  through  the  dty  of  Lon« 
'  don  to  Tyburn  ;  there  you  shall  be  hange^ 

*  by  the  iMd^  but  eut  4e#a  befere  foa  vt 


eaeh  i.-eese  oeeid  be  used,  forwegmveyou 
an  the  fair  hearing  and  lib»ty  that  yea  desired 
to  have. 

Look  you,  as  to  what  you  urge,  that  your 
trialrwas  in  this  kingdom,  whmas  your  of- 
fence was  in  another,  that  is  a  thing  that  does 
ootbeeomeyea  by  any  nieans  to  object;  for 
jno  have  1mm  a  trial  here  by  heaest  perms, 
.end  that  acoordinsf  to  the  lavra  which  obtain  in 
this  kingdom,  nd  that  too  of  Ireland^  which  is 
by  a  Sliinte  not  made  on.purpoie  to  hrinff  you 
inlaeaaere,  but  an  ancieat  Statete, . aiui  not 
widioot  precedents  of  its  havinff  been  put  m 
.esecotioo  before  your  time:  for  your  own 
cooDtiy  will  afford  you  several  preeedoits  ia 
tkia  case,  ee  O'Rurke,  and  several  others  that 
have  been  arrawned  and  condemned  for  treason 
done  ^ere.  oo  that  you  have  ao  reason  to 
CBEO^  againat  the  legality  of  your  trial.  Yen 
My,  now  you  have  witnesses  that  eoidd  prove 
ail  thiaiaatter ;  why  that  lies  m  the  mouth  ef 
any  man  that  is  oondeaaned  to  say ;  but  pray 
eonrider  vHth  yourself,  what  regard  ought  to 
be  gisen  to  this.  We  cannot  help  it,  if  your 
irifBfsnrs  de  not  come ;  you  may  remember 
they  wanted  not  time  nor  opportunity  to  come 
over ;  hot  yon  told  us  thiy  wonld  not  come 
vdesB  they  had  a  passport. 

FlunkeL  My  h^,  they  got  apass  to  come 
ever  aAerwards,  and  so.  in  eight  days  they 
eame  hither. 

JL  C.  /.  You  might  have  provided  yourself, 
if  they  wanted  such  a  thing.    In  the  first 

eae,  m  body  is  bound  to  give  it  them,  much 
GouU  you  expect  it  for  them  vrithout 


Plunkei.  I  could  not  get  the  copies  of  the 
feooids  neither  by  any  means,  unless  I  Had  an 
order  from  tiie  council,  and  they  would  not 

X.  C.  J.  We  cannot  tell  that,  you  should 
have  petitioned  m  time. 

PboihU.  How  could  any  one  foresee,  un- 
Jeaa  he  vras  God  Almighty,  that  they  woaM 
deny  it,  or  that  he  couM  not  eet  out  a  copy  of 
a  recovd,  pimng  for- it,  widwut  a  petition. 
AUthefiiai&  I  had,  told  roei  upon  motion 
there  it  might  be  had ;  but  here  I  nave  it  un- 
der the  lieutenant's  and  council's  hands,  that 
they  wonlrl  give  no  copy  of  records  without 
ovdier  fiwm  hence,  whicn  before  1  could  know 
itt  itwai  impossible  for  me  to  have  them  ready 
agtnstoaytriaU 

L^C.f.  Look  you,  1^,  I  do  speak  this  to 
yeo^  te  shew  you  ttiat  those  objections,  which 
joa  seem  to  make  against  your  trial,  have  no 
weight  at  an ;  but  in  this  case  it  is  not  the  jury 
that  are  so  materiaT  as  the  witnesses  them- 
asbes.  I  appeal  to  all  that  heard  your  trial, 
it  they  eoala  ao  much  as  doubt  but  that  ^ou 
were  goihy  of  what  you  were  charged  widi. 
For  ednaider,  here  were  persons  that  were  of 
yoor  own  region*  the  most  of  them  priests,  I 
niak  almost  ul  of  them  in  orders. 

Piuuk€t.  There  were  two  friers,  and  a  priest 
whoBi  I  kara  endeavoured  to  conrest  thiaaeviB 
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*  deiid,  ybtirbowefi  flhalt  be  tBk«n  oQt  and  Imnit 

*  before  yo«r  face,  3rtrar  bead  sball  be  cut  off, 

*  nnd  your  body  be  divided  into  fottt  qaarters, 

*  to  be  disposed  of  as  his  majesty  plettses.    And 

*  I  pray  God  to  have  mercy  upon  your  sou!.' 

Plunket.  My  lord,  If  hope  I  may  ^ve  this 
Ikrour,  of  leave  for  a  servant,  and  some 
few  firiends  that  I  hare,  to  come  at  me. 

Z.  C.  /.  I  think. you  may  have  liberty  for 
•by  sertant  to  come  to  you,  I  know  nothing  to 
the  contrary. 

FlunkeL  And  some  few  (Hends  that  I  haye 
bitovhi. 

L,  C.  J.  But  I  would  advise  yom  to  have 
Inme  miniMer  to  ogme  to  you,  some  protestaat 
fliitnkter. 

PUnicH.  My  lord,  if  yon  please,  there  are 
•ome  in  prison,  tb^it  never  were  indicted  or  ac- 
cused ofany  crime,  aud  they  will  do  my  busi- 
ness very  well ;  for  tliey  wm doit  according  to 
Che  rites  of  our  own  cborch,  which  is  the  an- 
cient usa^,  they  cannot  do  bet«er,  and  I  would 
/ImH  alter  it  now. 

£.  C.  J.  Mr.  Richardson,  you  tnay  let  his 
iervant  come  to  him,  and  any  friend  in  your 
presence,  to  see  there  be  no  evil  done,  nor  any 
contrivances  that  may  hereailer  have  an  mflu- 
ence  upon  afiairs. 

Justice  Jona,  Be  you  present,  or  some- 
body. 

PUtnket,  My  servant,  I  hope)  may  come» 
without  his  being  present. 
.    X.  C.  J.  Ves,  yes,  his  servant  may  be  with 
him  alone.    Well,  Hir,  we  wish  bettei  to  you 
than  you  do  to  yourself. 

Plunket.  God  Almighty  bless  your  lordship. 
And  now^  my  iord,  as  I  am  a  d^d  man  to  this 
world,  and  as  I  hope  for  mercy  in  the  other 
world,  I  was  never  guilty  ofany  of  the  trea- 
sons laid  to  my  charge,  as  you  will  hear  in 
time ;  and  my  character  you  may  receive  from 
my  lord  chancellor  of  Ireland,  my  brd  Berke- 
ky,  my  lord  £ssex,  and  the  duk)e  of  Ormond. 

Then  the  keeper  took  away  his  prisoner,  and 
upon  Friday  the  1st  of  July,  he  was  executed 
according  to  the  sentence. 

At  the  phca  of  exeoulioa  Dr.  Plunket 
apttke  as  follows: 

t  have  some  few  days  past  abided  mv  trial 
at  the  King!s-bench,  and  now  veiy  soon  t  must 
Mold  up  my  hand  at  the  King  of  Kings'-liench, 
tod  appear  Ix^ibre  a  judge  that  cannot  be  de- 
ceived oy  false  witnesses,  or  corrupted  aDega- 
iona ;  ipr  he  knawetb  the  secrets  of  hearts ; 
neither  can  he  deceive  any,  or  five  an  lUQust 
ientence,  o^  misled  by  respect  o?  persons ;  He 
h^ing  all  goodnesa,  and  n  roostjust  judge,  will 
inl^dSibly  decreean  eternal  reward  for  alt  good 
works,  and  condign  pnnisbuienl  lor  the  small - 
aat  transgTessioh  against  his  comiftahdments. 
Which  beii^  a  most  certain  and  undoubted 
truth,  it  would  be  si  wicked  act,  and  contrary  to 
my  perpetual  welfare,  that  I  should  now,  by 
ieolaring  any  diing  contrary  to  truth,  commit 
m4i(mtUmmnt  ftrwhiab,  withiflvf^rj short 


Hmtf,  I  ifttfst  fecelv^  feenfaiMie  of  e^cdptsftii^ 
AamaaiioD ;  after  which  ther^  is  no  repHere^ 
hope  of  pardon.  I  willthereforo  conl^'Ah 
truth,  without  any  eqtfivocatiort,  end  make  use 
of  the  Words  accoitiing'to  their  acci»totMed  slgf- 
niflcation ;  assuring  you  moreover,  that  I  ai& 
of  that  oertahi  persuasion,  that  no  ^owvr,  ruk 
only  upon  earthy  but  also  in  heaven,  can  M- 
pense  with  me,  oT'give  me  leave  to  Alike  a  fteb 
prolestatiott :  And  1  protest  upon  ti>e  word  6f|t 
dying  man,  aiid  as  I  hope  fbt  salvatkfe  al  thfe 
band«  of  the  Supreme  Judge,  that  I  will  dedaf^ 
the  naked  tnfth  Wfth  all  cai»doar  and  sincerity : 
And  that  my  aMfs  Aitfy  be  the  better  knowft 
to  all  the  world. 

It  is  to  be  obsored,  thati  have  MM  wotiw^ 
w  Ireland  of  ttreaaon  and  Prttmnnh^,  and  thait 
there  I  was  aitaigned  and  brought  to  my  fi^f^ 
but  the  jproeecutors  (men  of  £gitious  aikd  hi- 
iimious  hves^,  perceiving  that  I  ha<f  records  ahi 
witnesses  wno  woidd  evidently  convince  then^, 
and  eleariy  shew  my  innooeney  and  their 
wickedness,  they  voluntarUy  absented  thcta^ 
sdves,  and  came  to  this  city,  to  procure  thai  I 
should  be  broufifht  hither  to  niy  trial  (where  tiie 
crimes  objected  were  not  conHnitted)  where  tfie 
jury  did  not  know  me, '  «•  the  ^udRties  of  m  t 
accusers,  and  were  not  infbrmed  of  aererfl 
other  circumstances  conducing  to  tf  fair  triaL 
Here,  tfiter  nx  months  close  unnrisomnent  (tut 
thereabouts)  I  was  brought  to  tlie  bar  the'drA 
of  May,  and  arrraigned  ror  a  crime,  for  wfiicli 
I  was  Mbi^  arraigned  in  Ireland :  A  shrangf^^ 
resofntion,  a  rare  net,  of  which  you  will  hardrj^ 
find  a  precedent  these  five  hundred  yeartf  past  t 
But  whereas  my  witnesses  and  records  Were  lA 
Ireland,  the  Lord  Chief  Justice  ^ve  me  five 
Weeks  time  to  get  them  brmight  hither :  but  b^ 
reason  of  the  uncertainty  of  the  seas,  of  wind 
and  weather,  andof  tlie  difficulty  of  j^ettin^ 
copies  of  records^  and  bringing  many  witnessaft 
from  several  counties  in  Ireland,  and  fiir  m*nT 
other  impediments  (of  which  affidavit  was  mad^. 
I  could  not  at  the  end  of  the  five  weeks  get'thq 
records  and  vritneases  brot^ht  hither ;  I  there* 
fWre  begged  lor  twelve  days  more,  that  I  might 
be  in  a  readiness  for  my  trial,  which  my  Loitl 
Chief  Justice  denied ;  and  so  I  vh^  brought  to 
my  trial,  and  exposed,  as  it  were,  with  my 
hands  tied,  to  those  merciless  peijorors,  whd 
did  aim  at  my  life,  by  accusing  me  ofthese  ibl  - 
lowing  points : 

.  First,  That  I  harte  sent  letters  by  t)nft  Ni«l 
O'Neal  (who  was  my  pa«fe)  to  M.^BalifescliI^ 
the  Pope's  secretary ;  to' the  bishop  o^  Aix,  dnd 
to  Principe  Colonna,  tteit  they  might  solicit  fo- 
reign powers  to  invade  Ireland ;  and  also  to 
hare  sent  letters  to  cardinal  Bouillon  to  tfl^ 
sanfie  efffect.  Secondly,  Toiiave  employed  cap- 
tain Con  0*Neal  to  the  French  king  fb^  suc- 
ocur.  Thirdfy,  To  have  levied  and  e!tacfed 
monies  from  the  clergy  of  Ireland,  to  bring  ill 
the  French,  and  to  maintain^  70,000  men* 
Fourthly,  T6  have  had  in  readiness  70,000 
men,  and  lists  made  of  them,  and  to  havegiveii 
directions  to  one  friar  DuffV  to  make  a  Est  of 
450  OM  or  dieparish  of  FogM^  in  the  count/ 


m 

itf  LoHrA.  VmAjH  To  lti¥#  sivrmd  all  the 
ftiti  and  badboun  m  Ireland,  and  to  nave  fizad 
maik  CarKittfiird  aa  a  fit  harbonr  for  tlie 
Vieiieh's  kiiSng.  Sixthly,  To  have  had  sere- 
m  eouodla  and  meetuigB,  where;  there  was 
BMRi^  allotted  for  introducing  the  French. 
Vaaif^  Tbat  a  meeting  in  the  county  of  Mo- 
tt^ian,  aooole  10  or  13  years  {Mat,  where  there 
Were  300  gcutknieii  of'  three  aeyeral  coantief, 
tai^Monaghan,CaTan,aadAnnagfo;  whom 
i  did  exhoK  to  take  anna  to  reoorer  their  es- 
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neiUMr  is  it  lenunfiroe  whajlfiiar  Duffy  attc«^ 
ed,  Tie.  That  I  directed  him  to  make  a  list  of 
HSO  men  in  tiie  parish  of  Faghart,  in  the  county 
ofLowtfa. 

To  the  fifth  I  answer.  That  I  never  surveyed 
all  the  ibita  and  harbours  of  Ireland,  and  that  I 
was  never  at  Cwk,  Kingsale,  Branjtry,  Youg* 
hal,  Dungarvan,  or  Knockfergus ;  and  these 
36  years  past  1  was  not  at  limeiicky  Dungan- 
npn,  or  Wexford.  As  for  Carlingford,  I  never 
was  in  it  bat  once,  and  staid  not  in  it  above 
half  an  hour ;  neither  did  I  considec.  the  fort 
or  haven ;  neither  had  I  it  in  my  thoughts^  or 
imagination  to  fix  upon  it,  or  upon  any  other 
fort  or  haven,  for  landing  of  French  or 
Spaniards  ;  and  whiWt  I  was  at  Carlingford  (W 
mere  chance  passing  that  way),  Frier  Dtmy 
^'as  not  in  my  company,  as  he  most  falsely 
swore. 

To  the  sixth  I  say,  That  I  was  never  at  any  < 
meeting  or  council,  where  there  vras  mention 
made  of  allotting  or  collectiQg.of  monies  for 
a  plot  or  conspiracy ;  and  it  is  well  kaowu,  that 
the  catholic  cfei^  of  Ireland,  who  have  neither 
lands  nor  revenues,  and  hardly  are  able  to  ke^ 
decent  doaths  upon  their  backs,  and  life  and 
soul  together,  oan  raise  no  considerable  sum  ; 
nay,  cannot  spare  as  mnch  as  would  main« 
tain  half  a  regmient. 

To  the  seventh,  I  tmswer,  That  I  was  never 
at  any  meeting  of  300  gentlemen  in  the  county 
of  Monagban,  or  any  gentleman  of  the  three 
counties  of  Monaghan,  Armagh,  and  Cavan,nor 
of  one  county,  nor  of  one  barony  ;  and  that  1 
never  exhorted  a  gentleman,  or  gentlemen, 
either  there,  or  in  any  other  part  of  Ireland^ 
to  take  arms  for  the  recovering  their  <8tate«i 
and  it  is  wdl  known,  that  there  are  not  eVen  in 
ail  the  province  Of  Ulster  SCO  Iri^  Roman  ca- 
tholics, who  had  estatesi  or  lost  estates  bv  the 
Ute  rebellion  ;  and,  as  it  is  well  known,  all  my 
thoughts  and  endeavours  were  for  the  quiet  of 
my  countrv,  and  espectaUy  of  "that  province. 

"Now  to  be  brief,  as  I  nope  lor  salvation,  I 
never  sent  letter  or  letters,  ag«i|t  or  agents,  to 
pope,  king,  prince,  or  prelate,  concernufig  any 
plot  or  conspiracy  against  my  king  or.ooontry : 
I  never  raised  sum  or  sums  of  money  ,^great  or 
small,  to  maintain  aokiier  or  soldiers,  aU  the 
days  of  mj^  life  *,  I  nevei'  knew  or  boanl' 
(neither  did  it  come  tt>  my  thoughts  or  ima^- 
ation)  that  the  French  were  to  land  at  €arbi%<- 
ford  ;  and  I  believe  there  is  none  who  sav  Iro-. 
land  even  in  a  map,  but  will  thiqk  it  ^roete 
romance ;  (  never  knew  of  any  plotters  or  con«» 
spirators  in  Ireland,  but  such  as  were  nott^iOua 
and  proclaimed  (commonly  called  Tories)  whoor 
I  did  endeavour .  to  suppress.  And  as  l« 
ho[)e  for  salvation,  1  always  have  been,  and  am 
entirely  innocent  of  the  treasons  biid  to  my- 
charge,  and  of  any  other  whatsoever. 

And  though  I  be  not  guihy  of  the  crimes  of 
which  I  am  accused,  yet  I  believe  none  came 
ever  to  this  place  who  is  in  such  a  oondition  as 
I  am ;  for  if  I  should  even  acknowledge  (which, 
in  conscience  1  cannot  do,  because  I  should 
belie  myself)  the  chief  crimes  laid  to  my  cbargOi 


To  die  first  I  answer,  Tiiat  Niei  O'Neal  wna 
never  my  servant  or  page,  and  that  I  never  sent 
letter  or  letters  by  him  to  M.  Baideschi,  or  the 
lishop  of  Aix,  .or  to  Principe  Cokmnk.  And  I 
n^r.  that  the  English  traiuJation  of  that  pre- 
tenaed  letter  produced  by  the  friar  Blacmoyer, 
is  a  mere  invention  of  bis ;  and  never  penned 
by  me,  or  its  ori^onal,  either  in  English,  Latin, 
llnfiBii.  or  any  omr  langufge.  I  aifirm,  more- 
over, that  I  never  wrote  letter  or  letters  to  car- 
4&ud  Bouillon,  or  any  of  the  French  king's  mi* 
nisten;  neither  did  any  who  was  in  that  court 
cither  speak,  to  me,  or  write  to  me,  directly  or 
indirecd|y,  of  any  plot  or  conspiracy  against  my 
long  or  country.  Farther,  I  vow,  that  I  never 
aeat  9getA  or  .agents  to  Bome,  or  to  any  other 
coort,  about  any  civil  or  tooporal  affairs :  and 
i  is  weH  known  (for  it  is  a  precept  publicly 
frinied)  that  clergymen  (living  in  countries 
where  the  govemmejat  is  not  of  Roman  Catho- 
fiu),  are  commanded  by  Qome,  not  to  write  to 
Rome,  oonceming  anv  civil  or  temporal  affairs. 
And  I  do  aver,  that  I  nevei-  received  letter  or 
lelterB  firom  the  Pope,  or  i^m  any  other  of  his 
ministers,  making  the  least  mention  of  any  such 
matters :  so  that  the  friars  Macmoyer  and 
pmtty  swore  most  falsely,  as  to  such  letter  or 
letters,  agent  or  atfentB. 

To  the  second  f  say,  That  I  jo^ver  empk>yed 
captain  Cod  O'Neal  to  the  French  king,  or  to 
any  of  his  ministers ;  and  tliat  I  never  wrote  to 
him,  or  reoeived  letters  from  him ;  and  that  I 
never  saw  him  but  once,  nor  ever  spoke  to  him, 
to  the  best  of  my  remembrance,  ten  woi^^ : 
and  as  for  his  being  in  Charlemont.or  Dungao- 
nsB,  I  never  sawliim  in  thoae  towns,  or  knew 
of  his  bein^  in  those  places ;  so  that  as  to  Con 
O'Neal,  filar  Macmoyer's  d^osilions  are  most 
fiuse. 

To  the  third  I  say,  lliat  I  never  levied  any 
Boney  for  a  ploi  or  oonsinracy,  for  bringing  in 
%M&nI.  orlPioicb,  n2tb«r  (lid  I  <^er?ecliv« 
any  upon  that  aooouot,  from  priestB  or  friars, 
as  priest  M ac-Chive,  and  &iar  I>ttffy,  most  un- 
truly'asserted.  I  assure  you,  that  I  nelrer  re- 
oeived l&om  any  clergyman  in  Ireland,  but  what 
was  duis  to  me  OY  andtent  custom  for  my  main- 
tenanee;  and  what  my  piedecessors  these  huo* 
died  years  were  wont  to  receive ;  nay,  I  re- 
eeivea  less  than  many  of  them.  And  if  all  what 
^Catholic  clergy  of  Ireland  get  in  the  year 
were  put  m  one  purse,  it  would  signify  little  or 
nothing  to  intromice  the  French,  or  to  raise  an 
anny  of  70,000  men,  which  I  had  inlisted,  and 
y,  as  friar  Maca^oyer  most  fidsely  deposed ; 

VOU  VIII. 
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•toned  him  to  detlli ;  to  io  I,  fer'tiiMe  wht 
whh  perjuries  apiU  m Jr  umooeDt  bloody  ""y^V 
aaSt  Stephen  did,  p  Lord,  lny  not  this  tinio 
them.  I  do  heartity  foigive  theoBr,  and  ake 
the  judgw,  who  (by  oeayingf  me  sufficient  timtt 
lo  binnf  ray  secords  %nd  witnesses  from  lit* 
land)  did  expose  my  liie  to  evident  danger.  1 
do  also  foi^ive  all  those  wh6  had  a  mmd  in 
bringing  me  tram  Irehnd  to  be  tried  hens, 
where  it  was  morally  impossibie  lor  me  to  hsTt 
a  lair  trial.  1  do  finally-  lorgiTe  all  who  did 
concur,  directly  or  indirectly,  to  take  away  nt 
life,  and  I  aak  foreiveness  oSraU  these  whom  I 
ever  offended  by  mouglit,  word,  or  deed. 

I  beseech  the  all-poweHiil,  that  hisdiviDd 
majesty  grant  our  king*  qoeen,  and  fte  .dohe 
of  York,  cjidfiil  the  royal  family,  healtib,  loD|f 
life  and  all  prosperity  in  this  wcvld,  and  in  tht 
next  everlasting  felicity. 

Now  that  1  hare  shewed  suffidently  (as- 1 
think)  how  innocent  I  am  of  any  plot  or  con» 
spiracy ,  I  would  I  were  aUe,  widi  the  likft 
trutlijlto  clear  myself  of  high  erimes  committed 
against  the  'divme  majesty's  commaadmenti 
(often  transgressed  by  me),  for  which  I  am 
sorry  with  all  my  heart ;  and  if  I  sfaonid,  or 
oouid  hve  a  thousand  years,  I  have  a  firm  re^ 
solution,  and  a  strong  purposfe,  by  your  graen 
(O  my  God)  never  to  omia  yon ;  and  I  beseeeli 
your  divine  majesty,  by  the  merits  of  Chriat 
and  by  the  intercession  of  his  blessed  Baodmr 
and  all  the  holy  Angels  and  Saints,  to  ibcgtve 
me  my  sins,  and  to  grant  my  amA  eternal  rest. 
'  Misere  mei  Dens,  Sec  Paree  ammn,  &c.  In 
manustuas,  Sec«' 

P.S.*  To  the  final  satisfiMstien  of  aH  persona, 
that  have  the  chakity  to  bdieve  the  words  ofte 
dying  man,  I  agam  declare  before  God,  aa  I 
hopef<Hr  saKation,  what  is  contaniod  in  this 
paper  is  the  plain  and  naked  truth  without  aay 
equivocation,  mental  reservation,  or  aeeret  eva^ 
sioa  whatsoever ;  taking  the  words  in  their 
usual  sense  and  meaainflr,  as  protestanfts  do, 
when  they  discourse  with  dl  candour  and  sxii- 
ceriu^.  To  all  whidi  I  have  here  sidiseribed 
my  hand.t  Ouve&  FLONKvr^ 


no  wise  man  that  knows  Ii^daad  would 
me.  If  I  should  confess,  that  I  #as  able  to 
raise  ro^obomen  in  the  districts  of  which  I 
had  care,  to  wit,  in  Ulster ;  nay,  even  in  all  Ire- 
land, and  to  have  levied  and  exacted  monies  Irom 
the  Roman  olerey  for  their  maintenance,  and 
to  have  prepared  Carlingtbrd  for  the  French's 
fauuling,  all  would  but  laugh  at  me,  it  being 
well  known,  that  all  the  revenues  of  Ireland, 
both  spiritual  and  temporal,  possessed  by  his 
majesty's  subjects,  are  scarce  able  to  raise  and 
maintam  an  army  of  70,000  men.  If  I  will 
deny  all  those  crimes  (as  I  did,  and  do),  yet  it 
may  be  that  some,  who  are  not  aoouainted  with 
tiie  affairs  of  Ireland,  will  not  b^evethatmy 
denial  is  grounded  upon  truth,  though  I  assert  it 
with  ray  last  breath.  I  dare  venture  Ituther, 
and  aliirm,  That  if  these  points  of  70,000  men, 
5cc.  had  been  swpm  before  any  protestantjury 
in  Ireland,  luid  had  been  even  acknowledged  by 
me  at  the  bar,  they  would  not  believe  me,  no 
more  than  if  it  had  been  deposed  and  confessed 
by  me,  that  I  had  flown  in  the  air  from  Dublin 
to  Holy-Head. 

You  see,  therefore,  what  a  condition  I  am 
ip,  and  yon  have  heard  what  protestation  1 
have  made  of  innoceocy,  and  I  nope  you  will 
Jbefieve  the  words  of  a  dying  man ;    and  that 

Jou  may  be  the  more  induced  to  give  me  credit 
assure  you.  That  a  great  peer  sent  me  notice 
that  he  would  save  my  life,  if  I  would  accuse 
others :  but  I  answered.  That  I  never  knew  of 

a  conspirators  in  Ireland,  but  such  (as  I  said 
re)  as  were  publicly  knowu  outlaws ;  and 
that,  to-save  my  life,  I  would  not  falsly  accuse 
any,  nor  preiumce  my  own  soul.  <  Quidprodest 
homn  t  ,'&c.  To  take  away  any  man's  life  or  goods 
wrongfully,  ill  becometh  any  christian,  espe- 
cially a  man  of  my  caBing,  l>eing  a  clei^yman 
of  the  catholic  church,  imd  also  an  unworthy 

{relate,  which  I  do  openly  confess.  Neither  will 
deny  to  have  exercised  in  Ireland  the  func- 
tions of  a  catholic  prelate,  as  lone  as  there  was 
any  connivance  or  toleration ;  and  by  preaching 
and  teaclnng,  and  statutes,  to  have  endeavoured 
to  bring  the  clergy  (of  which  I  had  a  care>  to  a 
due  comportment,  according  to  theur  calUng; 
and  though  thereby  I  did  but  my  duty,  yet 
some,  woo  would  not  amend,  had  a  prgudice 
for  nae,  and  especially  my  accusers,  to  whom 
I  did  endeavour  to  do  good ;  I  mean  the  clergy- 
men ;  (as  for  the  four  lay -men,  who  anpeared 
affainst  me,  viz.  Florence,  Marmoyer,  the  two 
Neals,  and  Hanlon,  I  was  never  acquainted 
with  them),  but  you  ste  how  I  am  requitted, 
•nd  how  by  false  oaths  they  brought  me  to  this 
untimely  death ;  whioh  wicked  act  being  a 
defect  of  persons,  ought  not  to  reflect  upon  the 
order  of  St.  FVands,  or  upon  the  Roman  Ca- 
tholic clergy  ;  it  beins^  well  known,  that  there 
was  a  Judas  among  tSe  twelve  apostles,  and  a 
wicked  man,  called  Nicholas,  among  the  seven 
deacoiis ;  and  even,  as  one  of  the  said  deacons, 
to  wit,  holy  Stephen,  did  pray  tor  those  who 


*  Aceording  to  Bulstrode,  MemoirB  StSi 
Plunket,  at  tte  place  of  executkm,  spoke  what 
is  here  called  Postscrijpt,  concluding  at  thu  woidhl 
*  candour  and  sincentr.' 

t  Of  this  case  Mr.  Fox  observes  tiiat  the  king' 
<*  even  after  the  dissolution  of  his  last  parlia- 
ment, when  he  had  so  far  subdued  his  enemies 
as  to  be  no  longo*  under  any  apprehensioostram 
them,  did  not  think  it  worth  while  to  save  ilie 
Ufe  of  Plunket  the  popish  archbishop  of  Armagli, 
of  whose  innocenee  no  doubt  cowd  be  entei^ 
tained.  But  this  is  notto  be  wondered  at,  since 
in  all  transactions  relative  to  the  popish  plot, 
minds  of  a  very  different  cast  from  Chanea's 
became  ashy  some  fatality  divested  of  all' their 
wonted  sentiments  of  jnatioeand  humainty*' 
Fok's  mst  James  IL 
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SmifiiesiaiafABlMi,  btfottet,  was  indicted  at 
tfaeionoiiaof  OyoFand  TermitierattbeWeBt 
fidaig'of  theeoan^  of  York,  and  the  indiet- 


ifanorad  by  a  Writ  of  Gertiopari  to  the 
Khg*!  hincfa,  'wh&temr  MMcb  l^pleton  har- 
iD|r  been  arraigned,  and  pleaded  to  the  same 
Not  CNdlQr,  was  lent  down  to  be  tried  in  the 
«santvof  Yorik.  The  Indictment  was  as  fol- 
lowetn: 

•  ^mtWBku  Slaflcton,  late  of  Garicton  in  the 
toantf  of  Yfffk,  haronet,  stands  indicted,  for 
that  be,  as  aialse  tiaitor  against  onr  iUastrioas 
and  ezodlent  prince,  king  Gharies  the  second, 
lurnatvrallord,  not  having  God  before  his  eyes, 
nar  weigfamg  the  duty  of  his  allegiance,  but 
kf  the  insligaiion  of  the  devil  being  movecl  and 
•sdifced,  the  eordial  love,  and  true,  dne,  and  na- 
tan)  dwdieBo^,  which  true  and  iaithfal  sub- 
jests  cf  OOP  lord  the  king  shookl  bear  to  him, 
and  «r  right  ajpebocmd  to  bear,  wholly  with- 
drnwing,  denring,  and  whh  aH  his  power  in- 
iMding  to  distfirD  the  peace  and  common  tran- 
^tSS^ltf  ef  this  resin,  and  to  bring  and*  put  our 
and  lord  ^  kingto  death  and  final-  destruction, 
flMdthetraewonilnp  of  6od  in  this  kingdom 
%gfr]Mr  estAbKBhed  and nsed,  toaHer  to  the  su- 
past^unef  the  church  of  Rome,  and  to  move 
and  elirim  war  against  our  said  lord  the  king 
in  fbisreami,  and  to  subvert  the  ffovemment  S 
Ab  Imigdom,  the  80ti»  day  w  May,  in  the 
atst  year  of  onr  said  lord  the  king's  reign,  at 
Iheperiiliof  Bsrwiek  in  ElmetK  in  lite  said 
eeuiy  ef  York,  in  llie  Wesl>riding  of  tlie  same 
asmiy,  with  divars  other  false  traitors  unknown 
M  traiteieiisly  compass,  imagine  and  intend, 
Ihedcatband  final  destruotioti  of  our  said  lord 
dMldng,  and  to.  change  and  alter,  and  wholly  to 
guhverlthe  ancient  government  of  this  realm, 
aad  tadqpoae  and  wholly  to  deprive  ^e  kins  of 
flie  eidfwn  and  government  of  nie  said  kingdom 
and  to  reel  out  the  true  Protestant,  religion: 
ted  to  ftilfil  and  aecompHsh  the  same  most 
wicked  tyeasons,  and  tratteroiis  imagmations 
andperposes,  the  inid  sir  Miies  Simpleton,  and 
aliier  &Be  traitors  unknown,  on  the  ^d  dOth 
efi|ay4nthe9lBtyear  aforesaid,  with  force 
SBdams  at  the  parish  of  Barwick  aforesaid, 
ediiSiidlVT-  devilishly,  malickMisly  and  traite- 
rattiy)  did  iussemble,  unite  and  gather  them> 
•rffes  together,  and  ^en  did  devilishly,  advi- 
iHllj,inalieie«isly,  craliyy  andtraiterously,  con-' 
Mltsoidagree^'to-bring  our  said  lord  the  king 
leeili  and  final  de^ructionj  and  to  depose 
ids^prive  him  of  the  crown  and  government, 
'  JBtrodoee' and  estabhshthe rehgion  of  the 
church  ftt  this  reahn :  and  the  sooner 
tvMAI  and  accomplish  the  said  most  wicked 
Inasons  and  trakerous  imaginaltons  and  pur- 
poses, the  said  sir  Miles  wipleton  and  other 
fnknown  traitors,  then  and  there  advisedly, 
irtifiaiflnslyandtiMteionriy,  did<  fiirther  eoi\- 


suk  md  igree  to  contribute,  pay  and  ex- 
pend divers'  large  sums  of  money  to  di- 
vers of  the  king's  subjects,  and  other  per- 
sons unknown,  to  procure 'those  persons  tndte- 
rouSly  to  kill  our  said  lord  the  king,  and  to  in- 
troduce the  Romi^  rell^n  into  this  realm, 
against  the  dut^  of  his  ifiegiance,  against  the 
peace  of  our  said  lord  the  fing,  fais  crown  and 
dignity,  and  minst  th6  Ibrm  of  the  statute  in 
such  case  ma&  and  provided." 

Cierk  of  AisiM.  HoM  up  thy  hattd,  sir 
Miles,  thou  hast  heard  the  li^sons  and  other 
misdemeanors  whereof  thou  standest  indicted  : 
Art  thou  Gdilty  thiereof,  or  Mot  Guitty  ? 

Sir  Miles:  Not  Guilty. 

CLcfAstize.  How  wilt  thou  be  tried  ? 

f^Milei,  By  God  and  my  country . 

C/.  of  Assize..  Culpiet,  God  sendthee  a  good 
deliverance. 

Clerk,  of  Aaiate,  Sir  Miles,  this  imdefstand. 
you,  that  these  gentlemen  that  are  now  to  be 
sworii,  are  returned  by  the  sheriff  of  this  county 
to  pass  between  our  sovereigti  lord' the  king  and 
vott  for  your  liffe ;  therefore  if  you  will  chal- 
lenge any  of  them,  you  are  to  challenge  them 
as  in4^  come  to  be  sworn,  and  before  they  be 
sworn. 

The  Jury  being  called,  Mr.  Justice  Dolben 
took  notice  to  sir  Miles,  that  there  were  but  few 
appeared,  and  therefoi^  told  him,  he  i^uld  do 
weU  not  to  chaHen^e  too  many  of  them.  Sir 
Miles  thereupon  said,  he  shouid  cot  challenge 
many ;  and  enqoired-  whether  those  that  served 
on  the  lad^  Tempest's,*  Mr.  Thwing's,  and  Mr. 
Ingleby's  juries  did  now  appeal ;  and  the  iudffe 
answered  nun,  that  if  they  did,  care  should  be 
taken  ihatth^  should  not  be  sworn. 

Then  the  Jury  being  called  to  the  book,  siir 
Miles  challenged  these,  viz.  Sir  David  Fowles, 
hart.  John  Estoft,  Wiliiam  Bethd;  William 
Galey,  Towers' DriflRefild,  Marm.  Trueman, 
John  Wright,  John  Green, esquires ;  Rob.  BeQ^ 
John  Dixon,  Thomas  Wood,  Robert  TuriMf, 
John  Beckwith,  Simdn  Wanener,  Gervase 
Hatfield,  John  Goats,  gentlemen.  And  only  two 
of  the  jury  returned,  viz.  Tho.  Fletcher,  Rob. 
Gudgeon,  were  sworn. 

Just.  Dolheii,  iSir  Miles,  I  see  you  must  stay 
till  the  next  assizes,  fcft  yon  ch^lenge  so  many, 
here  vrill  not  be  a  jury  gotten . 

Sir  MiU$.  If  your  lordship  please,  f  shall  he 
content,  and  do  desire  the  jury  may  be  called 
that  served  the  first  day  ^  nay,  all  the  three 
juries,  if  you  please. 

Just  j5o/^tfn.  Thatis,  you  would  chuse  aU 
of  one  way,  and  leave  the  others ;  wfiere  is  tlie 
indifiereticy  of  the  trial  then;  but  come,  call 
them,  I  cannot  deny  it. 

The  three  Juries  called,  and  five  challenged, 

I    ,     ,  _|         I  t-      -       - T 1   ■-■■■■        ^— ^i-^^ ■ -  -- 

*  See  the  Note  to  Thwing's  case,  vol.  7» 
p.  1162,  of  this  GoUectioii. 
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viz.  Tho.  Woneley,  esq.  SamvcKTauii&t,  Ro- 
bert Bwhel,  Hoger  Strelirel,  gento.  Ros«r  L«e, 
69%  ^nd  tlifiseaivorDv  m.  Sir  Tlw.  i^ny-. 
maa,  Wt.  Tliomas  Rokdy,  esq.  Wiiliftrnfitone, 
Tluomas  €«iy««,  Christopher  Tankard,  esq. 
who  was  excepted  against  by  sir  Thomas 
Stringer,  as  «ne  that  disparaged  the  evidence  of 
the  Phif  and  catted  his  does  by  the  names  of 
Oates  and  BedWe ;  which  the  jud^  aUowed 
to.  be  a  good  exceptioa ;  but  ihere  bjnng^  no  wit- 
ness in  t^ie  court  to  prove  it,  he  was  sworn. 

Just  Dolhen,  Bir  Miles,  you  must  stay  till 
the  next  assizes^  we  hare  not  a  full  jurv. 

Six*  Miles*  Hei^  are  g«fitlemen  in  the  oouit, 
your  lordship  may  take  whom  you  please. 

Just.  Dolhen.  J  cannot  do.it  without  the 
king's  counsel  move  for  a  Taies,  which  as  this 
case  stsndfi  tliey  wilL  not  do. 

And  so  he  was  remanded  to  prison,  and  *  Re- 
*  manet  pro  delectu  Juraiorum '  until  tbe  IBth 
dav  of  July,  1681..  And  at  the  aasizes  then 
holden  for  the  county  of  York,  before  Mr.  Just. 
Dolben,  and  Mr.  Bai'on  Gregory,  was  proceed- 
ed against  as  followetb :      / 

Clerk. tifAuiu,  Sir  Miles  Staplpton,  hoM up 
thy  hand ;  thpu  standest  indicted  by  the  name 
or  Miles  Siapleton,  late  of  Carieton  in  the  county 
of  York,  hart  &c.  pro^  in  the  Indictment 

After  Not  Guilty  pleaded  to  Abe  Indictment, 
and  other  formalities  of  the  Court,  as  before, 
these  gentlemen  following  were  called*  Sir 
Thomas  Maleverer,  kt  chulenged  by  the  king's 
counsel  Sir  Rog«r  Beckwith,  kt  chalienged 
by  the  king's  counsel . 

^r  Miles.  Aoeanycballeoged? 

Just.  Dolben,  Yes,  there  are  two  challenged 
for  the  king. 

Sir  Miles.  I  hope  they  must  shew  cause  why 
ihey  challenge  them. 

Just.  DoSeu.  Yes,  they  shall,  but  they  are 
not  hound,  to  shew  cause  hefore  tbe.pannel  be 
gone  through,  and  then,  if  you  desire  it,  they 
will  shew  caufe ;  bui  I  suppose  sir  TIknomm 
Maleverer  married  a. kinswoman  of  your 's,  and 
if  so,  it  is  a  good  excep^on. 

Sir  MUe$*  I  desire  it  may  be  proved.  ^ 

Richard  Audbi-oogb,  esq,  challcuged  b>'  the 
king,  John  Dodswwth,  eaq.  challenged  by  the 
king.  Isaac  Fairfax,  esq.  Chriato|3ier  Brad- 
shaw^  esq.  challenged  by  sir  Miles. 

^  These  following  were  called  and  sworn,  viz. 
Sir  Barrington  Boncher,  kt.^Sir  John  Jemiin^s, 
kt  llichard  Hutton,  WeUbrouflfh  Norton,  Tp- 
bias  Hod80n»  John  Bevodeyy  Anthony  Frank- 
land,  John  Addams,  Francis  Battery,  Francis 
Fttldgam,  Humphrey  Bfook,  Thonias  l/ob^  es- 
quire% 

Cryer.  Twelve  good  men  a^  tiue,  stand  to- 
gether and  liear  your  evidence. 

Clerk  qf  Asiixe.  Sir  Miles  Stapleton,.hold  up 
your  band  (which  he  did).  Gentlemen,  you  m 
the  jury  that  are  sworn,  h>ok  upon  Uie  pri- 
soner, and  heariken  to  his  charge ;  you  sLali 
understand  thai  he  stands  indicted  by  the  name 
of  sir  Miles,  &c.  proui  in  the  Indictment ;  upon 
tUs  Indictment  ^he  hath  b^en'arrawnod,  and 
thereupon  pleaded  Not  JJuilty,  «a4  ^F  Ifis  trial 


hath  put  hSRUBlf  upon  haa  ooimlry,  whish  Mui«^- 
tryyou  are^  te. 

iJben  proofaunation  waa  made  f^cavideMee^' 
andair  Thomaa  Stringpr,  one  of  the  king's  ooun* 
sel,  agmvated  the  Indictment,  as  foUowelht 

Sir.  Miles  Sktpdeioiu   I  daah'e,  my  Isfd^thB 
king's  evidenoe  nsay  be  pot  apart,  motto  ~ 
what  each  other  swears. 

Just  Dolben,   No,  no^  sir  Miles,  Am 
not  be,  would  you  have  the  same  for^our  wit^ 


Sir  Thomas  Stringer.    May  it  please  your 
k>rdsbip,  and  you  gentlemen  of  the  jury  c  Sir 
Miles,  the  prisoner  at  the  bar^  stands  hae  in* 
dieted  of  the  greatest  and  bladk^  ireaaona  Ifaai 
can  be  invented  by  tho'woiat  of  men;*  be  ikaflda 
here  indicted  tor  endeavouring  to  dc|H>Oo  diai 
king  from  his  crown  and  dignity ;  and  ivaaffm^^ 
ing  and  compassing  the  death  of  the  king,  ti^ 
alter  the  established  gevenunent,  and  root  out 
the  true  Protestant^religioD,  aadto  artaMish  th* 
Romish  religion  among  us.     GeaUemwi,- 1^- 
compass  tb^  wicked  derig^s  w«  .shall  prawn 
there  hadi  been  several  oonsults  whmethe  ppi-*  - 
soner  at  the  bar  hath  bean^  and  whomheJmi- 
contributed  money  to  carry  on  lhMa,4iiokMi 
designs :  and  gentlemen,  I  must  acquaint  voiiy. 
there  haiii  beoi  a  horrid  Pk>t  agamat  the  Kiasp 
and  government,  and  1  needBotJloit»fiMr  ithnttti 
been  made  notoriously  known;  not  only  par« 
liameuts  have  declared  it  so,  but  thara  hav^b^am 
noblemen,  gen^^en;  and  priests,  n»y,  8om» 
men  have  been  found^guilty  fbr  eaicrying'On  fhm . 
horrid  tdesigfn,  and  have  recaivedrlMr  deaeita. 
This  Plot,  gentlemen,  is  no  new  Floty.noti  m 
Plot  of  a<lay>  nor  of  an  age;  hut  a  Platthnfe* 
hath  been  cmed  on  for  anrhundvedye^ra.  JUfy: 
lord,  since  we  were  deliverad  by  Gad'am^rqr* 
from  the  Popish  religioo  by  .the  Rsfowiatiiwh^ 
ever  sim^  that  time,  the  Pupe,  thoJafMitn,.tii»" 
priests,  and  those  of  the  Popish  panuaaiia^' 
ha.ve,  my  lord,  been  from  timeto  tioNs,  andtrver 
since,  endeavouring  to  carry  on  thia  widmdilef* 
sign,  and  had  desti-oyed  us  long  sineeyif  wa  had 
not  been  by  God  Almighty,  iron  time*to4MiM»- 
delivered  nom  their  power^    And  voikraitle— 
uieu  of  the  jury,  I  must  tell  you,  this  Plot  wnar 
carried  co  in  q^een  Eboabeth's  time;   mmI  aa 
ihev  did  in  this  Plot  carry  on  their  dcaigns,  witb- 
the^kinjg;ofSp9inatVaHadolidiBSpain.    IW 
king  of  Spain,  be  joined  with  the  Popiah  par^ 
bere;  bift  it  pleased  the  Lord  to  .take  the  queen» 
to  his  mfruy,  before  the  Pkvtwnsefiected*  And 
I  must  tell  you,  the  sam^men  of  tha  same  mm- 
lity  that  cainied  it  on  -ihen,  h^va  aoiw  aaicn" 
vouredtoean>itonintheqedaya.    Blyka^a^ 
the  king  of  Spain,  though  he  was  n  Papist,  yali 
it  was  so  horrid  a  thing,  i^ut  he  kfi  tbem  tm 
cany  on  their  ^cked  denspt,  9ui^^o^A\mif^Kky. 
did  preserve  the  queen,  .My  kw^  they  rsatfcd 
uot  here ;  but  in  lung  Jtasm^s  timelhay  iMgn* 
ed  to  have^esaroyed  both  Imv  and  pariismfl  : 
at  one  blow,  and  thereby  the  whole  nation  in  tin 
rapresentativea,  and  thia  they  maaaifed  hy.Gnjp 
Vaux  and  othent    Aadallkiag  Oh*iieaiB  tinan 
the  same  Pk^  was  on  foot,  and  pmy-haw  far 
did  ibey  bring  it  r  tiii^l|DB«g)iliito4he4leatli 
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•r  tki*  gwoMM  kiiif  ,  ud  tke  nAeffMti  of  a 
cml  war ;  and  they  have  brought  it  in  these 
itqm^rmmtMietn^  fenerals,  migor  generals, 
aaa  other  officers,  and  proeeeded  M>  lar  that  ao* 
toil  <«iiwiiiMieM  .waa  aelivered  tor  deatra^iDg- 
oar  kuig,  aad  if  litta  had  not  been  by  Ooclfs 
mmey  fiVOTeoted,  what  wooM  hare  been  the 
effleffects  thereof,  ere  this  ^j?  And,  gentle* 
Mn«i  flMBt  tettyou,  that  whieh  is  now  before 
yen  ia  the  greatest,  and  asoet  wieked  design  that 
ererwasbmremen;  and  though  you  be  of  the 
nlsliaoa  and -kindred,  yet  I  Iomiw  if  you  have 
hvtfooBseienoe  and  nfint  in  you,  you  wUl  ^ye 
a  venfat  aeooiding  to  the  kutness  of  the  thing, 
and  d»  cvidenoe  you  shan  have. 

-mrJokM  OtimUk,  We  caU  Mr.  Smith  first, 
who  wiU  give  you  an  aoooimt  of  the  plotm 


Mr.  John  Smith  called  and  sworn. 


Mr.  Smith,  pray  tell  the  court 
what'TOQ  know  of  the  pkM. 

Smth.  I  most  ^eak  of  it  then  what  I  have 
ieost  beyond  sea,  my  kird.  My  kifAi,  I  re- 
wMsniliii  Hyhen  I  had  been  jlrst  beyond  sea,  1  be- 
<aaig  aeqnaaited  with  one-abbotMontagfuand 
Mr.  TMiMa  Car,  at  Pfeuis,  and  tbe}rtt»ldme 
thSB^^-Ioame  to  the  Romish  rdigionwhat 
jmianaefft  1  dionU  have  here  in  England  ; 
they  told  me  what  fiieiids  they  made  in  Enpr- 
hati  thegr*  Hamed  several  persons  about  the 
eomt,.  awl  iweiri  gentry  in  Engtand  which  1 
diirMtthe»klMWrtD  be^papists.  1  staid  some 
timatHmnip  ftam  in  Pluis,  and  all  this  while  I 
dUttoftnemrrtathaRemish  religion  ;  though 
ter  tatl  ma  how  iDstty  Jesuits  they  had  sent 
ewel'^Bto  Si^inid.  After  1  left  France  I  was 
'Ihf  Reme^  where  i  met  with  Father  An- 
vactor  of  tha  English  caHege,  and 
^8s«tfawal,  and  father  Campion,  who  in- 
trodaaad  me  into  the  acnuainlanse  of  cardinal 
ChmnaMi,  whieh  is  aa  Itallaa  name,  but  he  is 
aMfebUm  of  that  phuse  ;  I  happening  there, 

aesmsd  me  to  apeak  to  the  eardiaal,  and  he 
Be  what  Iftelihood  there  was  for  intro- 
dniiiB|f  the  RomiA  reflgion  into  EngUmd,  and 
haloid  me,  be  wooU  prefer  me  rery  weU  Ihere, 
tf-iwanUtmntothanr  religion;  and  gave  me 
kHerata  several  firienda  in  Italy :  At  last  I  was 
panvrted  to  tiie  RomMi  religion,  by  virtue  of 


aad  this  ffantleman  at  last  asked 
I  had  a  mind  tashidy,  I  tdd  him  yes.  so 
I  «ame  intoiSD  Itaiian  eoUege^  and  becainmc- 
iranstod- with  aO  the  aeoiilar  priests,  both  Eng- 
hshrSeactH,  and  French  ;  who  told  me  what 
'Aey  had  marie  in  En^^d,  during' 


thacoOMnr  in nf  cardinal  Norfolk,  and  sttd, 

thsie  wsBDut  one  nMnin  the  way,  meaning  the 

Udgv  and  atid  they  dtosdd  soon  remove  him. 

^tat  DMen.  Did  ftey  mean  the  king*? 

-AvMi  Yaa,'  my  kMd,  they  aaki  there  was 

bntann  Bi^  in  the  way,  and  that  thev  woidd 

assn  mnka-an  end  of  him,  and  that  they  had 

^teply  ttt  EarlaMfor  it    Afterthis,  my 

i  I^faftthnllamtti  college,  ud  came  to  the 


BagiU^  oollega  ^  }  had  a  mmd  to  ecme 
Ikm^matiimfMlimaM  wiA  tha^ssiiiti :.  Aftar 


1  came  Ip  the  English  college,  my  lord,  I  wa# 
informed  of  one  Father  Andertoa,  rector  of 
that  college,  and  Falher  Mondfoid,  who  toUT 
me,  thai  by  means  of  this  eardinid  '  fibt^ 
folk  they  did  not  doubt  but  to  lake  the  kinr 
out  of  the  way ;  and  that  they  would  gite 
me  all  privileges  that  could  be. for  a  young 
man  in  tmit  time.  When  I  was  coming  away, 
my  lord,  trom  Rome,  and  had  my  letters' 
emissaries,  by  cardinal  Pferonn  (he  sent  forifte 
when  I  was  coming  away,  and  as  is  nsoalhr' 
done  to  all  scholars,  and  they  loss  the  pope's 
toe,  and  he  gives  them  his  luessing  and  parti* 
cular  indulgence  ;  which  I  had  when  I  came 
into  Enghmd)  said  he  to  me,  there  is  one  man 
ih  the  way  who  hath  made  ns  four  promises, 
but  will  peifofm  nothing,  therefore  we  mast 
take  him  out  of  the  way,  and  that  I  migbt  be 
instrumental  in  the  design ;  with  this,  my  lord^ 
I  took  leave  of  the  coU%e,  and  we  cam^  fire 
into  England  as  priests,  and  I  made  tny  appK* 
cation  to  the  arch-priest,  which  was  in  LoAdon« 
one  Purrat,  and  1  was  employed  a  long  thne 
by  him  in  England ;  but  prodamations  con^g 
forth  for  the  apprehending  pojHah  priests,  I  wsa 
constantly  after  at  the  Portoeal  embassador's 
chapel,  where  this  Purrat  had  a  ehamber, ' 
wherein  I  ifisooursed  with  several  of  the  clergy 
in  England,  who  said  they  donbted  not  but 
popeiy  would  soon  be  settled  in  Englmd.  T 
came  after  that  to  live  at  one  Mr.  Jenmson^a 
house,  where  the  clergy  had  several  meetinfft, 
and  we  were  all  of  opinion  that  course  wonldoe 
taken  with  the  king,  unless  he  brought  in  po^ 
pery .    And  this,  my  lords,  is  all  I  can  say  in 


Just.  Dolben.  Do  you  know  of  any  oon- 
spiraery  in  Yorloihtre  f 

Smth.  My  lord,  I  am  coming  to  that.  'What 
I  came  to  Mr.  Jennison's  house,  there  was  one 
Mn  Thwing,  a  priest,  who  has  suffered  as  a 
conspirator,   he  was  well  aoauainted  in  the 
house  before  i  came  there,  and  did  ver3^  much 
to  persuade  me  that  I  would  intreat  IMfr.  Jen- 
nison  to  send  his  daughters  ta  a  place  called  * 
]>olebank,  where  a  nunnery  was  to  be  erected, 
and  I  Imew  several  that  were  there.    This  Mr. 
Thwing  came  tome  oftentimes,  and  several 
priests  in  this  city,  and  they  all  pressed  me  to. 
It,  but  I  was  against  it,  knowii||f  what  their 
design  was. 

Just.  Dolhen.  But  do  you  know  any  thing' 
against  the  prisoner  ? 

Smith,  All  that  I  can  say  to  the  gentleman  at 
the  bar,  is  this :  I  never  saw  him  before  to  my 
knowledge ;  but  Mr.  Thwing,  whea  we  were 
at  Mr.  Jennison's,  and  discoursing  of  the  Plot, 
ashed  me  how  they  gave  money  in  the  Bi-' 
shoprick,  I  told  him  some  gare  more,  some  less. 

Jiist  Dto/tea.  What  were  these  CoUectiona 
for? 

Smith.  My  lord,  it  went  among  ourselves' 
under  the  notkm  of  killing  the  king,  and  root- 
ing out  tfie  Pktrtestant  rdlgffon  ;  but  we  gare 
it  ootthatit  was  repairing  a  college  at  Doway, 
which,  if  granted,  had  bean  penal  by  law. 
Then  I  asked  Mm,^  how  doth  the  eoH^c^ms  go 


•mai^  jrou  in  Yarkflhife)  SiHnet»  saitk  he,  give 
f^ieiy ;  but,  saith  he,  my  UDcle  and.hi0  frmds 
«re  engaged  another  waj ;  for,  saith  he,  they 
are  going  to  i^ajfie  a  tpunder  for  Dokhaok ; 
seVei*al  persons  he.  Damed,  amoog  which  he 
named  this  gentleman. 

J  u^t.  Polben, .  What  said  he  of  sir  Aliles  ? 

Smith.  He  ssmI  su*  MiJes  was  very  zealoua 
for  proiQotin^  the  Roman  CathoHc  religion, 
and  had  contributed  hurgely  for  the  inlaroduGing 
of  it  iato  England* 

^  Baron  Gregory,  You  say  that  amongst 
yourself  es  you  gave  it  out,  that  the  money  theit 
was  raised  was  vxr  the  kiJJug  of  the  king,  and 
rooting  out  the  Protestant  religion  ;  pray,  by 
what  way  t^id  means  was  it  to  be  done,  was 
that  ever  discoursed  i^mong  any  of  you  ;  was  it 
for  raising  of  an  army  ?  or  what  Mas  it  £6r  ? 

Smith.  Wherever  I  was,  my  lord,  it  was  re- 
solved, that  that  was  the  most  eifeetoal  means 
iw  the  introducing  of  popery. 

Mr.  Robert  Bolron  called  and  swoni. 

Sir  Thomas  Stringer.  Mr.  Bolron,  acquaint 
fay  lords  and  the  jury,  wl^t  you  know  of  sir 
l^ides  StapletoQ. 

Bolron.  May  it  please  your  Ic^ship,  I  came 
to  live  vritlx  sir*  Thomas  Gascoigne  in  1674,  as 
fteward  of  his  coal-works ;  and  was  then  a 
Protestant,  W  was  persuaded  by  Mr.  Bushton, 
fir  Thomas,  and  others,  to  turn  Bomaa  Ca- 
tholic ;  when  I  had  turned  Roman  Catholie, 
About  167$,  they  came  and  asked  me,  what  I 
tvould  do  for  the  Romidi  religion,  if  it  should 
9pme  to  it ;  I  told  them,  I  would  venture  my 
Vfc  in  tbat  cause,  and  then  I  went  to  Barrohow- 
Hail,  where  I  took  the  oath  of  secrecy  ;  after 
that  I  went  to  Barmbow-HaU,  where  air  Miles 
^tapfeton  was  at  a  consult  in  1677. 

JTust.  Dalftcn.  At  wluit  time  m  1677  ? 

JBo/ron.  It  was  abo^  Whitsuntide,  my 
lord. 

Just.  Dolhen,  TUt  was  the  Whitsuntide 
nfter  you  had  tidi;en  the  oath  of  secrecy  P 

Boirofu  Yes,  my  losd. 
,  Just.  Dolbcn.  Who  was  there? 

Bolron.  Sir  Miles  Stapleton,  sir  The.  Gas-^ 
coigne*  Mr.  Gascoigne  his  son,  my  lady  Tem- 

K»5t,  lawyer  Ingld^y,   Mr.    Thwing,  father 
.  ushton,  and f^veralothers. 

Baron  Gregory,  What  was  there  dbne  at 
that  consult  ? 

*  Bolron.  My  lord,  the  consult  was  about  kill* 
]|ig  the  king,  and  establishing  a  nunnery  at 
Bolebadk,  near  Ripley ;  sir  Thp.  Gascoigne 

give  90/.  per  ann.  and  SOO/.  for  killing  the 
ng ;  aj)d  I  remember  very  well,  Pickering 
was  mentioned  about  killing  the  king  \  and 
they  asked  sir  Miks  Btapleton  what  he  would 
g^ve  ?  and  he  said)  SOQ/.  for  kilting  the  king. 

Just.  Dolben.  Are  you  sure  tliat  in  the  pre- 
sence of  sir  Miles  Stapleton  it  was  resolved  the 
king  should  be  killed  ? 

Bolron.  Yes,  my  lord,  it  was  resolved  both 
by  him  and  all  othera,  tbat  the  king  ahonld  be 
kiU^  ;  and,  my  lord,  i  heard'  t&ta  further 
99fy  if  the  dute  of  YffEk,  did.  oaH  plflMp,  that 


esi^Trita  0/ Sir  Mk9  St^i^,  [Ml. 

they  weidilMrr«  him  as  they  w<ndii«rve  hk 
biotlier..  ^       V 

Baron  Gregory.  Who  eaid  thaee  laHsr 
words? 

Bolron,  Sberby  ef  Stone^houaeaaid  these 
latter  words,  and  flfr.  Sherebom  said 

Justice  i>oi^e».  Na  matter  what  Mr.  Shere- 
bum  said.    What  said  sir  Miles  ? 

Bolron.  The  g;entlemeQ  said,  that  air  Milw 
should  be  a  privy  couns^or,  and  thsit  tbejf 
would  procure  the  duke's  coDteot  to  it. 

Just.  Dolben.  Is  thataQ  P 

Bolron. .  My  lord,  1  was  further  at  a  oonsnlt 
in  1678,  about  tlie  13  or  14th  of  June.  . 

Baron  Gregory.  What  time  was  that? 

Bolron.  The  ISth  day  ot  June  167li,  and 
there  it  was  agreed  upon,  the  taking  of  Hiil^ 
the  letting  in  of  the  French  there,  as  the  ittoil 
place  for  the  French  to  land  at. 

Just  t)olbcn.  Where  was  this  ? 

Bolron.  At  Barmbow ;  and  hkewise  tftey 
did  discourse,  that  my  knnl  Beliasis  had  cansed 
the  block-houses  to  he  almost  rained,  that  the 
French  might  more  easily  come  in  ;  and  we 
had  all  paraons  fcnr  our  4Bins. 

Mr.  Lawrence  M(mbruy  called  and  sworn. 

Sir  Tho.  Stringer.  Mc^  Movtesy^  tei|  mjp 
lords  and  the  jury  what  you  know  against  nr 
Miles  Stapleton,  the  prisoner  at  the  bar. 

Mowbray.  My  kMoils,  you  have  beaid  what 
Mr.  Smith  and  Mr.  Bcdron  aay  to  tl^  Plot  m 
general ;  what  1  say  shall  be  very  brief,  in  ve* 
hition  to  sir  Bfiles  wpleUm,  and  na  tether. 
Sir  Miles  Staplelwi  beinjr  pEesent  widk  sir  TIm.- 
Gascoigne,  my  lady  Tempest,  esquise  6as« 
ooigue^  tad  set eral  ethers,  they  hod  several 
discouises  concesniog  %  deiign  of  kiUing  tto 
king,  sul>r.erting  the  goveamsnt^  and  bringiB^ 
iu  popeiy!»  And  acoi»rdingi|r  llNn^  wotthl 
London. 

Bsroo  Gregory.  When  was  this  9 

Mowbray.  This  was  in  16761,  when.     

Bushton  gave  him  an  oath  of  aeorec»fr,  and  he 
promised  to  be  torse  to  the  desigivandwouldl 
venture  his  Ufeaad  estate  forthepromo&ng  8» 
good  a  cause. 

Just.  Dolben'  Did  you  hearairMBee Sta- 
pleton say  he  would  adventure  hid  Ufe  naA 
estate  fiir  Idllmgof  the.ki&ff  ? 

Mowbray.  Ves,  my  lord. 

Just.  Dolben,  Am  was  it  resolved,  at  that 
conlult? — Mowbray.  Yes,  my  lord. 

Just  Dolben.  And  he  consented  to  it  ? 

Mowbray.  Yes,  my  tord,  and  tsok  the  onA 
of  secuecy  fywa  father  Buahfon,    . 

Just.  Dolben.  This  is  nottbetime  that  Mr. 
Bolron  speaks  of. 

Mowliray.  No^  niy  lord,  he  speaks  of  1071^ 
and  1676,  this  was  in  1678. 

Bolron.  I  have  seen  iu  1675  a  colhisive  oosi- 
veyance  of  eir  Miles  Stapleton's  eslsSe.  to  sir 
Joim  Daney.  .• 

Just.  Dolben.  Where  did  yoa  see  it  ? 

Bolron.  I  did  see  it  at  sir  Thomas*  Ymt* 
bcough'S)  and  heasidng  me  ndien  sur  Miles  St&- 
pletDn'ww  ^^sir.Tbo.  Gnecoigne'e;  vmy  it 
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^jkm^jm^mmi I»  I  cm  ttO  ymi  MmetfaSnf 
where  jou  are  conceraed  wilfa  nr  Miles  Ste- 
ifciDD  7  as  aodn  as  be  heard  tliat  he  blnriied, 
mi  ^vsT  he  wait,  and  wonid  bear  no  farther. 
/  Or  Ao.  Stringer.  What  say  y«ii,  Mr. 
Mowinay ,  nf  an  indolg^ence  you  had  r 

Jlav6ray.  Tes,  my  lord,  I  had  an  indnl- 
geoce. 

Jkm.  DMem,  Was  it  lor  the  tone  to  come, 
ordbe  tune  past? 

Membray.  It  was  for  tike  time  past ;  fbr  I 
was  to  enter  into  the  rosary. 

8ir  Tko,  Stringer,  Did  yon  ever  attend 
Rdshtoo  at  the  altar  ? 

Movbray,  Yes,  I  did. 

>  Jnst.  IMben,  Mr.  Bolron,  yoa  say,  ^onsaw 
aeoQusiv^  eonveyance  made  by  sir  Miles  Sta* 
^feton  to  she  John  Daney  ;  pray,  what  was  the 
nHeitareofit? 

Bolron.  It  was 
-  Jnst  Doihen.  Was  it  sir  Hio.  Yarbrongh, 
tr  sir  John  Dane^,  you  told  of  it? 

Bolron,  I  told  it  to  sir  John  Daney. 

JUbv^roy.  I  drew  a  oepy  of  that  very  con* 
Yeyanoe. 

Sir  Tho.  Stringer.  Tnriy,  my  lord,  we  want 
Mis.  Bolron,  one  of  the  most  material  eri- 
denoes*  against  sir  Miles,  being  nek  at  London. 

'    Mr.  Bayn€$  caOed  and  sworn.. 

Sir  Tka,  Stringer.  Coniie,  Mr.  Baynes,  de- 
clmto  tbe  Gonrt  what  yon  know  against  sir 
Niks. 

Barnes.  I  know  notliirig  munst  Mr.  Mifes, 
otiy  I  l^cre  seen  him  at  Barmbow-Hall  in 
WT. 

€&r  T.  String.  Ptaytdlusthis,  whether  yon 
obaerred,  m  me  year  1676,  sir  Miles  Stapleton 
come  to  severai  meetings  with  sir  Tho.  Oas- 
ceipie,  and  my  lady  Temnest,  and  others  P 

Baywa.  Yes,  my  lord,  I  have. 

Jost  Dolben.  Bot  do  yon  know  what  dig- 
amttse  they  had? 

Bayneg.  lHo,  my  lord ;  but  I  remember 
we  were  once,  discom^ng  about  some  nuns 
heyoodsea,  and  diey  were  called  galloping 
Bans. 

.Jnslioe  Doihen.   They  were  gallopers,  in- 


Jost.  Doihen*  %  IHSIes,  you  have  heard  what 
Inth  beeb  proved  against  you — 

flh-  Mila. '  My  lord,  there  is  nothing  of  tmth 
in  it  at  all ;  1  hope  to  make  it  appear  to  your 
locdslup.  I  call  God  to  witness  i  am  as  iono- 
eCBloi  what  they  say,  as  any  child  unborn. 

Just.  Doihen.  That  is  an  easy  tiling  to  say. 

Skt  MmUm.  1  hope  to  make  it  appear  to  your 
lordafaip.  Wili  your  lordship  please  to  give 
me  leave  to  ask  toe  witnesses  some  questions  ? 

Just  Doihen.  That  yon  may  hSive  allowance 
Ib* 

8nr  MUet.  Tlien  I  desire  to  adc  Bofatm  this 
^pestion;  did  you  accuse  me  in  your  informa- 
tion to  jcutice  Lowder  ? 

Bolron.  No,  my  lord,  I  did  not. 

SkMUa.  I>idI,oi»any  other,  desire  yon  to 
k«pp  any  secvet  finr  ma  ? 


Bohon.  Yes,  my  lotd,  I  have  bo^n  totted. 

JviOL  Dolben.  But  did  sir  Miles  ever  desird 
yonP 

Bolron.  No,  my  lord,  he  dkl  not,  bat  llosli-> 
tan  did,  when  I  was  introdac»l  by  Uie  priests 
to  the  consult. 

Sir  Miles.  Did  you  and  Mowbray  ImolT  that 
each  other  was  concerned  in  the  plot  ? 

Batran.  Yeb,  wedid. 

Bir  MUes.  Name  the  persons  that  were  fte» 
sent  at  the  consult.  / 

Bolron.  There  was  sir  Tbo.  Gascoirne,  my 
lady  Tempest,  esquire  Gasooi&pne,  Mr.lnglelnr, 
Mr.  Thwiug,  Mr.  Rushton,  Mr.  Addison,  Mr. 
Metcalf,  and  several  others. 

8ff  Miles.  How  long  did  the  consult  kstf 

Bolron.  tSomesix  or  seven  hours. 

Sir  Mild.  What  serrants  were  thel«  f 

Bolron.  I  took  no  notice  of  the  servants. 

Sir  Miles.  What  room  was  it  in  ? 

Bolron.  In  the  old  dining  room. 
'     l%r  Miles.  How  long  did  it  last  f 

Just.  Doihen.  Six  or  seven  hours  he  telb 
you.  • 

Sir  Miles.  Was  there  any  other  at  sir  Tho: 
Gascoigne's  ? 

Bolron.  None  else  that  I  can  remember. 

%  Milet.  Upon  what  occasion  did  he  men* 
tion  Mowbray  in  his  information  to  the  council  f 

Just.  Doihen.  There  hath  no  information  to 
the  coimcil  been  mentioned  here. 

Sir  Miles.  Pray  what  was  the  occasion  you 
were  turned  out  of  or  T.  Gascoigne's  service  f 

Bolron.  My  lord,  I  know  not ;  they  sa^ 
it  was  about  a  trunk:  sir  T.  Gasooigjie  sent 
him  to  York,  and  he  was  to  come  again.  I 
know  there  was  a  design  to  take  aWay  Moi^- 
bmy's  life  ;  but  I  never  told  him  so  much ;  and 
my  lady  accused  him  for  a  ring ;  I  nerer  durst 
tetl  him  this,  but  this  was  the  thing  contrived 
against  uim  to  take  away  his  l?fe ;  lean  make 
it  appear  where  he  bought  the  ring. 

Jnst.  Doihen.  What  tellest  thou  us  of  a  ring  f 
Can'st  thou  not  as  well  tell  us  it  was  for  that  n^ 
left  sir  T.  Gascoigne's  service. 

Sir  Miles.  When  did  you  first  become  a 
Protestant? 

Minchray.  When  I  made  my  first  informa- 
tion. 

Bar.  Gregory .  When  w^s  that? 

Mozcbray.  That  was  in  1679,  and  a  little 
before  that  I  kept  correspondence  with  Fadier 
Addison. 

Sir  Miles.  I  desire  to  know  whether  he  so^ 
a  list  of  names  ? 

Movhray.  Yes,  I  ^id. 

^T  Miles.  Whose  names  were  there  r 

Mowhray.  There  was  your  name  fbr  one^ 
and  sir  T.  Gascoigne's. 

.Sir  Miles.  What  was  it  fbr  ? 

Motohray.  It  was  a  list  of  those  that  wen 
actors  and  contributors  lor  killing  tbe  king. 

Just.  Doihen.  You  are  sure  sir  Miles  Staple- 
tun's  name  was  in  the  list  ? 

Mowbray.  Yes,  my  lord,  I  am. 
*    Just.  Dolben,  Was  it  parchment  or  paper  ? 

Mombray.  No,  my  bra,  it  was  paper. 
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Lomder.  ^«>Biy  Ml,  iMtaitbattNiiejflNil 
afterwania  be  came  and  he  gave  in  hia  infbr- 
niation  to  iia»  and  I  think  we  were  abeai  two 
lioiiti  abeut  it ;  and  then  he  did  not  charge  ai^y 
person  but  Rushton  and  air  T.  Gaacf^nfe ; 
out  said,  he  had  more  to  reooUect:  WeU^ 
said  I,  if  you  recjoUeet  any  mo^pe,  you  may 
come  again. 

Baron  Gramry.  Pray  who  did  he  name? 

Lowdef.  He  named  father  Rushton  and  sir 
T.  Gascoigne ;  he  namU  my  ladv  Tempest^ 
but  spoke  that  as  from  anotl^r.  And  whenh# 
came  again,  he  saiid  he  would  trouble  us  wilii 
no  more,  hut  woulil  go  to  the  king  and  ooimcil 
to  deliver  in  the  rest. 

Justice  Do/6en.  He  said  then  he  sho«id  cv 
collect  more. 

lewder.  Yes,  my  lord,  hedid,  and  when  ]i^ 
came  again,  he  said,  he  would  not  trouble  as 
with  it,  but  would  inibrm  the  ooun«il  (rf^  it : 
When  we  saw  him  so  positire,  he  had  a  letter 
of  recommendation  from  Mr.  Tindal  to  th^ 
council ;  and  he  lost  that  letter  at  Ware ;  Imt 
he  went  on,  anddeli?ered  his  inibrmation  to 
the  council. 

Justice  Do/^a.  Do  you  know  it  f 

Lowder.  Yes,  my  lord. 

Justice  Dolben.  You  cannot  know  tj^  wcrv 
you  there  then  ? 

Loader,  No,  my  lord,  but  I  do  know  it* 

Justice  Dolben,  How  do  you  know  it  f 

Lowdcr.  I  have  a  copy  of  the  order  under 
several  of  the  counciPs  bands. 

Justice  Dolben.  That  is  not  evidenoe,  yoa 
are  not  to  speak  what  another  man  k|l«ws« 
But  that  is  not  the  matter ;  it  seems  he  woat  ta 
give  in  his  information  to  the  coundl,  ibr  in- 
deed he  could  not  otherwise  have  been  safe. 

Lozcder,  After  this,  he  goes  up  to  Londoa 
again,  and  comes  down  and  brings  me  another 
oi*der  of  council  to  examine  Mr.  Mowbray  and 
one  Hickenngil ;  and  I  asked  him  if  he  knew 
any  thin^  about  sir  MUes  Stapleton's  beins 
concemea  in  the  plot,  and  he  said  no,  he  be- 
lieved he  was  very. dear. 

Just.  Lomder,  You  say  that  Boli-on  l>ronght 
you  another  order  of  council  to  examine  Mow- 
bray.— Loader,  Yes,  my  iord. 

Justice  Dolben,  Did  Bolron  bring  you  la 
writing  what  Mowbray  could  say  ? 

Lowder,  My  lord,  I  know  not  whether  it 
was  by  writiag  or  bywwd  of  mouth. 

Justice  Dolben.  What  was  it  he  told  yoia 
Mowbray  could  say  ? 

Bolron,  He  told  me,  he  could  say  he  saw 
sir  Miles  Stapleton  at  Barmbow  when  the  con- 
sult was ;  bvAy  said  he^  there  wiU  others  oooM 
against  sir  Miles. 

Justice  Do/6en.  Pray  let  us  ask  Bolron  that : 
Did  you  say  to  Mr.  Lowder,  you  knew  nodiin|^ 
ao|ainst  sir  Miles  Stapleton,  but  there  were 
Gtaerawoulddoit? 

Bolron,  No,  my  lord,  not  thai  I  le- 
member. 

Lofmder,  Bolron  himself  had  never  said  any 
thing  against  sir  Mfles. 

Baron  Gregory,  Did  you  Mk  Bdi«i  if  htt 


Juat  Dolben.  Were  you  to  aHitt  i»  killing 
^kingP 

Mowbray,  My  lord,  I  was  to  be  an  actor  in 
kiBingtheuMT. 

^  Sir  MiUe,  Whether  did  I,  or  any  other  de- 
sire  you  to  keep  any  secret  for  me  P 

Mowbray,  Yes,  Father  Rushton  did. 

SirJIfi/ec.  pid  I  ever  do  it  ? 

Mowbray,  No,  sir  Miles,  you  never  did. 

Sir  Miles,  Did  any  body  else  desire  you  P 

Just.  Dolb,  Father  Rushton,  he  tells  you,  did. 

Sir  MiUi,  Was  the  diseourse  so  loud  that  sir 
Thomaa  Gascokrne  could  hear  it  ? 

Mowb,  Sir  Thomas  could  hear  well  enough 
When  he  would. 

Sir  Mile$,  Was  it  in  1679  that  you  discover- 
ed the  plot? 

Bobnn,  Yes ;  I  went  to  Liondon,  and  there 
discovered  the  plot  in  1670, 1  think  it  was. 

Sir  MUe$,  -aou  said,  I  was  not  concerned, 
you  only  accused  sir  Thomas  Gascoigne  and 
some  others  in  your  information ;  but  did  not  | 
name  me. 

Justice  Dolben,,  Did  he  so  ?  you  may  prove 
that  upon  him. 

Sir  MUes.  It  was  so  in  his  information,  my 
lord. 

Justice  Dolhen^  Well,  then  let  it  be  so.  Call 
your  witnesses. 

Mr.  Lowder  called  and  examined. 

Sir  Miles.  I  desire  Mr.  Lowder  to  acquaint 
your  lordships  and  the  jury,  what  was  in  the 
information  Afr.  Bofaron  gave  in,  whether  he  ac- 
cused me  or  no. 

.  Mr.  Lowder,  All  I  know  of  it  is,  that  in 
January  1679,  on  Sunday  evening,  as  1  think, 
about  the  34th  day  of  the  month,  Robert  Bol- 
ron came  to  me,  and  told  me  he  had  something 
of  secrecy  to  impart  to  me,  and  J  asked  hira  n 
he  would  go  into  the  house  with  me ;  he  told 
me  it  was  a  matter  of  higii-treason ;  I  asked 
who  was  concerned,  he  answered,  sir  Thomas 
Gascoigne,  and  several  others :  Then  I  order- 
ed my  clerk  to  bring  a  bible,  and  pen  and  ink 
to  take  his  information.  I  desired  him  to  be 
yery  cautious,  telling  him,  that  several  lives 
were  at  stake :  At  that  he  began  to  be  fearful 
and  changed  colour:  I  asked  him  for  what 
cause  that  fear  was  ;  he  said,  if  it  were  upon 
my  conscience,  that  was  upon  his,  for  con> 
cei^iiff  it  so  long,  I  should  be  as  feaiful  as  he. 
I  bid  mm  seriously  consider  what  he  had  to 
say ;  he  then  said,  he  had  delivered  his  infor- 
mation to  Mr.  Tindal.  Well,  then,  said  I, 
why  is  it  you  come  to  me  ?  Said  I,  ])Lr.  Tindal 
is  to  be  at  my  house  the  2dth  day,  and  I  shall 
disooorae  it  with  him,  and  we  smdl  take  it  to- 
gether. Mr.  Tindal  did  come,  and  Bohon 
came  and  delivoed  in  his  infbrmatbn. 
,  Justice  Do/^».  You  did  not  give  him  his 
oath  at  that  time  ? 

Lowder,  No,  my  lord ;  for  it  seems  he  had 
not  then  delivered  m  his  mformation,  but  only 
a  writing  of  his  to  Mr.  Tindal. 

Baron  Gregory,  You  t09k  no  examination . 
Ihea? 
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kD«ir  wlMter  strHitoi  wu  ^omcernM  m  the 
^t,  or  no  f 

Lamder,  Y^B,'  my  lord,  I  did,  and  he  sn- 
iwered,  he.luaevi]Othh)gag^«imt  him. 

.  Jwttce  D(4ben.  He  was  not  then  upon  fiia 
«ath? 

'  Loifder.-  No,  not  tlien ;  but  after  thb  be  de- 
K?cred.hi>  mfawtiation,  and  did  svnear,  to  the 
«4bct  thai  Mowhray  did  swear,  that  sir  Miies 
was  at  Bannbow,  and  that  they  all  did  oon- 
nire  the  kflline  of  the  Iciogf  and  introducing 
£e  Romish  rdigion ;  and  he  said,  my  lady 
Tempest  came  to  him,  when  he  was  in  tlie 
passage,  and  said  to  him,  Mr.  Mowbray,  it  is 
fitter  for  you  to  be  treating  of  sir  Miles  Staple- 
tea's  servants  in  the  larder :  And  he  asked  me 
w^K^nr .  he  had .  best  go  and  apprehend  wr 
Jtf lies  ofT  Hr.  Ingiebyfirst 

•.  JustioeJDoAai.    This  was  your  discourse 
wkh  PobrDn.<^X0»ifer.  Yes»  jnv  lord. 
. .  Boinm.    May  it  please  your  lordship,  I  did 
SMlt  bnow  then  that  Mjc  Blowfaray  was  at  all 
anjcitaed  JnAfae  piot>  . 

Justice  Dolben,  He  tells  you,  how  vou  told 
him  what  'Mnwfany  wouU  say  before  became 
to  him,  and  what  he  woold  say  against  sir 
JKkss  at^^elon.    . 

JBo/nm.  No,  my  lord,  I  never  said  any  snob 
tfahig «     . 
Justice  JDolben*  You  say,  you  did  not  know 
Mowbray  woold  say,  Mr.Lowder  saith 


ALi  Hfy  laid,  I  did  not  know  what- it  was 
he  wrouiiht  it  himself,  and  he  brought  it 


mwiuing. 

Bar.  Greg*  Mk.  I4>wdec,  did.he  tefl  you  the 
ihurs^  or  only  said  he  was  to  depose 
against  sir  ^liles  Stapleten? 

My  lord,  he  told  me-  he  oonU 
Milias  was  at  the  consult  at  Barm- 
bow,  and  did  there  conspire  the  death  of  the 
haagj  and  iotrodQcing  the  Romish  rehsion. 

^ist.  Doib.  How  umg  was  this,  Mr .  Lowder, 
von  had  that  discourae  with  Bolron  before 
Hswbtay  flatt&.to  give  in  his  information  ? 

Ltm4ir.  It  wasi  m^  lord,  two  or  three  days 
belbre,  and  1  ordered  uim  to  come  agab,  when 
Mr.  IHndal  was  to  be  at  my  house* 
-  Just  DM..  W«re  you  ever  with  Mr.  Low- 
dvt  agnd  kMiw  Jivhiai.h^  and  Mr.Tindal  or- 
daed  him  taoavie  to  him  ? 

BoL  I  weotloMr,  Mowbrayyand  wecame 

to  esqwfe  Lowder's,  aad  there  Mr.  Tindal 

1RM  s  out  I  knew  jiotbing  of  what. he  had  to 

My ;  my  knl,  Mr«  Mowbray  was  thore  at  that 

^iMMlieiDthaffiia* 

Just.  Dolb,  Mowbray,  beftira  you  came  to 
Mr.  fcussJUSiylinii  youmsquainted  Bolron  with 
lihaft  yen  had  to  say  ? 

Mmfb*  I  auffht  aovMunt  him  I  bad  aome- 
thing  to  say,  but  did  not  tell  faun  the  par- 
Just  TMb.   Did  you.  tell  him  you  had  a|iy 
UteaoMBat  sir  Miles  Stapkton? 

MocS.  It  is  possflUe,  my  lord,  I  might; 
Wt  l^—motpusirire  m  that 

Bar.  Greg.  Did  he  tell  you,  Mr.  Lowdier, 
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what  Ifr.  Mowbray  coukl  bwear  agaiwt  sir, 
IVLles,  and  was  it  not  the  day  which  he  tells 
beraoff 

Luwder.    No,  my  lord,  it  wasnot* 

Bar.  Greg.  *  It  was  not  the  same  day  ? 

Lomder.  No,  my  lord,  I  shaU  be  posilive  in 
it,  if  I  be  brought  to  my  oath. 

Just  IMhen.  Come,  imother  witness,  sfr 
MUes. 

Sir  Thomoi  Tarhrottgh  called  and  examined. 

Sbr  MUee.    I  desire  sir  Thomas  to  speak 
what  he  heard  Bolron  declare  what  he  knew  of^ 
the  plot  after  sir  T.  Gascoigue  was  takeik 

Sir  r.  YarbroHgh^  The  10th  of  Aug.  1679,. 
Mr.  Bolron  came  to  my  house  abotit  10  or  11 
o'ck)ck  at  night,  and  knocked  at  my  door ;  I 
thought  him  very  unseasonable  $  but  my  stf - 
vants  looking  out  at'tlie  window,  asked  wlio 
was  there ;  he  said  a  friend  tliat  would  speak 
with  sir  Thomas :  My  servant  came  and  told 
me,  and  I  ordered  my  servant  to  go  downjuid 
king  him  into  my  chamber ;  in  the  interim  I 
put  en  a  moroiiMr.gown :  Aa  soon  as  he  came 
m,  he  told  me  he  liad  an  order  of  council  to 
search  all  suspicious  plsibes  for  popish  uriests, 
and  I  hare  graat  cause  to  believe  that  tnere  is 
one  Bushton,  a  priest,  now  at  sir  Milea  Staple*, 
ton's.  What  would  you  have  me  to  do,  said  I, 
would  you  have  me.  go  with  you  myself?  He 
s^d  no,  but  a  servant  Said  I,  Mr.  Bohon,  will 
you  shew  roe  the  order ;  and  Andmg  his  nam*, 
m  the  warrant,  I  ask  him.  Was  that  the  per- 
son that  inibrmed  against  sir  Tho.  Gasooigne?. 
His  answer  was  Ibis,  that  if  I  pleased  he  would 
8he#  me  the  article  against  sir  T.  Oasooi^p:!^; 
when  I  observed  the  article,  I  ad&ed  him,  if  ha 
kn^w  any  thing  of  sir  Miles  Stapletou's  beiiMr 
ooncerned  in  the  plot :  No,  I  protest,  saith  he,T 
know  nothing  or  sir  Miles  Stapleton's  being 
concerned  b  it,  for  he  is  a  very  honest  gentle- 
man : '  only  this  I  must  say,  that  1  know  he 
hath  made  a  coDusive  conveyance  of  his  estate, 
and  I  believe  most  of  the  Roman  Catholics  in 
England  have  done  it  for  the  securing  of  their, 


Just.  Dolben,    What  do  you  say  to  this»» 
Bolron? 

Bolron.  My  lord,*  when  I  dc^vered  in  my 
information  to  the  council  i  did  aceusa  sir 
Miles  Stapleton. . 

Just.  JDolben.  Did'you  sa^  this  to  sir  Thomas?, 

Bolron.  No,  1  did  not,  if  it  was  not  in  tfie 
information  1  gave  to  the  couudl,  believe  not 
one  word  that  i  have  said. 

Just.  Dolben.^  It  is  possible  it  i|iiffht  be  in 
the  second  information  to  the  council  that  you 
accused  sir  Miles :  Was  sir  IVIiles  Stapleton's 
name  in  the  paper  yon  gave  to  him  ? 

Bolron.    les,  my  lord. 

Just  Dolben,  This  was  the  lOtb  day  of^ 
August  1679.  Had  you  then  informed  the 
council  of  any  thing  before  that  time  against 
sir  Miles  Stapleton's  being  at  Barmbow*HaU, 
ottheconl^ult? 

Bclron.  May  it  please  your  lordship,  I  wss 
called  out  when  I  wa^  before  the  long  and 


irg  nitfc  him,Mrf  Miwiifiii  ilin 
one  Mr.  Anby,  who  haSg  a  little  nwrnr^  te 
tttoft  bilii  by  Di«  aim/aoA  caB«s  and  Migs 
him  lo  uaaa \m  were  mtldtg  in. thaipordH  anA 
Ai4,Htaik  VOtt^  Mr.  Babton,  l^kbki  ynu-«4  « 
didcoverer  of  the  Plot  P  Yes,  I  am,  saiii.  In  p 
TWtttIfMrry#a,iilioaMtWEf  ikat.ate  «in«» 
cemeA?  B«l  ha  inmH  ml  tat  Un.  9m 
said  he,  isfliv  Miha  Staplatai  in  itf  He  a»«. 
swared,  heind  nothing  to  my  agunattir  Mik^ 
hmt  ba  waa  an  bonest  gentleman  te  aaghi  1m 
kattftr,  eorcepdne  that  be  bad  mndeneoOiflM 
oflDF^ance  of  nia  aitata. 

Mr.  Normantan  called  and  examined 
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oiytind],  and  there  waa  ianleHiHBg  I  di*  lU)l4a«^ 
.  Hrer  in. 

Just.  Dolben,  Then  you  did  not  da  il  at 
that  time  ? 

Bolran.    No,  mjlord,  Ididnat 

Jtnt.  Vbiben.  I  ask  yon  again,  be^we  the 
10th  ot'Avigngt,  IdfQi  bad  ytttt  blfbrtnteA  «h^ 
eonncil  of*  kny  thing  agaiasi'  sir-  Mttoi  P  • 

Boiron,    iNo,  my  lord,  I  had  not. 

Just.  Doiben,  Then  it  could  not  be  in  the 
int'ormation  that  you  shewed  him. 

Bdfrdn,  No,  my  lord,  it  was  aS  theaeMnd 
time. 

Baren  Greg,  Was  it  before  yen  ha4  tbia 
disconrse  with  sir  Thomas  Yarbrengh  ?■ 

Bolron.  No,  mylerd,  Hwaanot  b«l(»«lh«t: 
I  shaft  not  ^en k  one  word  of  a  lie. 
'  Sk  Mifja,   Ereiy  ww*  yon  isjitedE  b  a  He. 

Bolron.  Itis  ne  He^  benre  ffaii  benmirabie 
eimrt. 

'  Just.  Dt^ben.  Vf^aet  these  inlbrmatioflB  in- 
desed  m  tho  letter  froift  the  eooAdt? 

JLdir^i;  Yes,  nky  hftA,,  yoltr  luidAip  inay 
m^  file  letl^r  meirtbiia  ily  (iioMiag  the  letter 
ibftb  in  hSs  kand  wKh  the  infon«Mi(ma>  ^ic^ 
Mr.  Justice  Dalhen  took  itn4  rttkmHy  read  tbevn 
over,  ftfter  w4ikh  heniade  hiarepeit  lb«reef  la 
theeeisrt. 

>  i\i9lt,  BbA.  MK  Lowder,  I  have  reatl  aH 
ttiese  thbifflb  o^er,  and  tbiTe  la  netfeftng  of  any 
e<M<;Hltm%efn:  Haw  'shenldthen  IMe  accit- 
MNovr  of  stf  Miles  be  menttoneri  in  them  f 

Bar.  (?^rfg.  I  <lo  bdieve^  sir  TliDUias,  yo« 
ini«f  ake  -times. 

•  Sir  77/d.  Yarh.  Ko,  mv  lor*,  1  Aonot 

•  J^t.  2V/fr;  Inihe  bringing  of  tbii  oitltr  of 
<Wni^  to  you,  did  ^on  a«k  Sir.  BekNm  if  be 
iHiew  any  ibing  against  sir  Miles  Stenftiton  P 

>  f^'Pfio.  Yarb.  Yns,  my  lotfd,  t  ^  and  he 
fiKidhc  !>el;^A'ed  he  was  inner ent. 

'  l^r  Tfh.  Serine-  Pray  i^  TheMias,  why  did 
1^1  fttk  bini  ttiat  ahout  sir  Miles  P 

'  "f^  Th&:  Varb.  BecMK^  I  knew  sir  IVDIea 
Was-  rfHf^ted  to  air  Thomas  GaioeigAe,  and  waa 
oltetttb^rp. 

Sir  IVu).  String.  It  seemed,  sir  Thomas,  yea 
wafcd  ff .   . 

The  Lady  YdHfrougk  calked  and  examined. 

Sir  Mifts,'  Madam,  ^pray  aoquainithe  coprt 
what  vou  heard  Bolron  say  when  he  dis- 
cetlrse^  veiir  basband. 

tady'^Yafb,  AH  leanr  say  is4hat  I  waa  in 
bed  then,  and  beard  him  say  all  these  ibinga, 
and  I  heard  the  order  read,  and  there  waa  men- 
lion  tff  0evefa^  at  the  eonMt,  aneng  wbom 
ftece  was  no  mention  of  sir  Miles  Staptoton. 

JiM.  IMh.  ]>oes  yonr  ladyshif^  very  WeH  i«- 
member  that  sir  "AieiBas  Yarbron^h  asked  him 
if  sir  Miles  was  concerned,  ^nd  be  said,  not 
^t1ieknc*wof? 

hBAyYarb:  Yea,  my  lord,  and'he  8aidB(Mit<e 
tenrlkat;  fbrwhenbe  retamed  fitm  *lakbig 
fHeMsr  in  'Ae  aftenuion,  iliere  was  a  graal  dm 
of  company  in  the  honse, .  and  vAstat  he  eame, 
l|e  bfottg^t  one  of  Hie  aons  abmg  with  Imn, 
ind-tbeycaniebilafbehaD, -there  1^.  Boban 


Ikrwmmn,  In  JiMa  1ii(r9» 
BeliMk  toooy  and  said,  Ibai  sb  Tbottiaft  Cb** 
coiffne  would  srive  1,000/.  for  lalumte  fcingt 
mai^int  lady  '^mpest  would  bave  CumA  liini 
for  breaking  a  tnink,  but  new  be  woaraba  mem 
withher;  and  tbat  sir  Milaa  Stepldao  bapt 
pneata  bkbis  bonnev  but  be  would  apwabgaA 
them  presently,  for  he  migbit  baao  bad  HOL  m 
j^ieaefar  taking  of  tban. 
Sar.  Gf^.  Yeci  My  Bolr«»taldyo»tfais  f  ' 
Abna.  Yea,  my  lard,  ba  laU  mb  this  m  my 
own  house  ;  and  I  told  him  be  ■right  go  15 
aafnreTuW,  aaid  i  lettfc  bhneigbteeB  pettoe^ 
and  borrowed  him  a  horse  in  the  town. 

iticA.  Fears^  m  Mfles'a  man,  called  and  ttf. 

arained. 

Fear$,  My  birl,  Bobvn  caaw  to  OuMni. 

J«at  Dofiten.  Caaielon,  whatii  diatr 

Pears.  To  ray  master's  house.  ; 

Jaat.  JMAtfli.  W\m istby  master? 

Fears.  8ir  Miles  StafiktMi. 

Just.  Dolb.  WhaiAan  ? 

Fearg,  I  ge  in  to  an  alehouse  whaae  Bol- 
ron was,  he  aahed^tte  bew  I  did,  I  thmbai 
him. 

Juat.  Dolben.  Did  yea  banw  biaiP 

Psars.  Yes,  my  lord,  and  be  oalled  ibr  a 

pot  of  ate,  imd  he  wislMd  ma  aadiink  witfa  bhttv 
andbeasbadmeif  ifaaydklnotUaBi^kitt  Ibr 
ling  my  HMiter  an- Miles?  ilaid  I  said  1 
not  liear  Mm  nanaad ;  be  amd  it 


him,  but  he  migfaitnot'teiL  who  iti  Waa. 

Just.  BoUen.  Wbanwwtbis? 

Pmhs.  Tfaaee  erfoor  dfffa  alter  my 

was  taken  into  custody  ;  attd  haaaid  be  wvail 
baraceife  tafanmaeefc  air  Miba  ;  bat  I  tKnk 
^■^be)  be  doaaaot  know  me :  JMtkti  aakad 
■ic,  il'Mr.LeggetwiooUl  be  at  om:  liaiiae,  and 
badeabadnae4ogirebimaleller;  andiaaadi 
should  not  see  him ;  then  he  said  IfflMubMNn 
k,  and  idldbunit,  my  laid. 

»Tka.ifinitg.  SaarMne-ymM^iMiulad 
withBobon? 

Feart.  Attbeeonlate^tHrliid     . 

mt  Tko,S4frin4f.  Mi  ym  Wer  iOe  liiai  m 
air  Thomaa  Gaaooigne^a  ? 

Feati,  Va^'mywHi, 

Stq)hcnT3knivuin  cajW  andeximuied» 

Just.  Dolb.  Have^eae  y^yiA  mMm 
biittiwb,lbiiigbjfoiitfr«  xmrnrnky  ym  «re 
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trial. 

Sir  Jlfi^  I  bairen^iie  of  tfaooe  wiiiBSMfk 
Jiist«  Ihlk^  Certwnly  theie  witii«s8C«  ivqiM 

beasnsteifalwany  vlMioiuih«F«i»doit . 
Sir  MUlB$,  i  hure  tWanot  here,  ny  lard* 
Mm.  IhlktH.  a^yi  tlMi  is  beeaiue  vo«  4Are 

ncyt  (  Ae  king'fi  CMHMel  wiQ  prove  tbat  wlm^. 

they  nNike.  tfiey .  wore  bdro4  to,  and  bad  oio* 

Doy   mm  air  Tbo.  Gooomgno*  wliiph  they 

riTofroBfri 
Sir  Mil€$.   If  y  l(Kd,  tk^  wade  affidoTit  of 

it 
J«it.  j>0Ai?«.   Though  &ey  did,  yot  tbey 

confessed  they  were  hirM  to  it. 

The  lady  Vavasour  cabled  aod  examined. 

Sir  MUe$,  My  lord,  I  oaU  wy  ]bdy  Vavasour 
to  tell,  wlieiher  air  WaMirr  w^  thereat  tN 
consult  they  teU  us  .of  at  Bannbpw. 

Jqst  Doiben.  That  wiH  foe  hatxA  ibr  her  i» 
do ;  JlHi^  eaA  her  in.  (Who  was  caUed ;)  but 
SiMpkingoolav  she  couk)  ooth^  heard  hy  th# 
oaiii*,  ^«d  iMnduig  fee^ide  Mr.  Juptiae  JJk^A, 
ho  rapjBatod  her  words  to  ifea  /oaiwt.  Hy  Jad|r> 
sailh  lihia^n|l£Toaii,  Ae  hohov.ep  her  l^ahw>4 
woo  AO(t  .there  in  any  |i«rt  o^'itlie  year,  hec^UMP 
ho  was  inlurm  At  Vork,  ^ow,  gfontlewioo*  i 
would  only  know,  whether  that  be  oanoH^aunt 
evidenoe  ]vhe«  it  is  oi^y  popti^bl^ 

Mr.  Le£gei  called  and  examined, 

9ir  4^/or.  Mr.  Is^gdt,  pray,  what  Wiotej 
woi#  Mr.  ^Iroo  hare  givon  you  n^um  I  WHO 
lahea. 

.  l^ggti.  Mr.  iBolron  desired  me  4o  4ond  jii^ 
wife  some  uionef  to  gototnarkot  wiih,  and  1  didc 
tbesaaae  day  hetwoen  Tadcswier  and  Yod^ 
Mr.  BohroKi  aaked  me  whai  fillowai^o  l>r.  Oalep 
had ;  I  tpldihim, lihoard hebad  MH>^.  a yeart 
fWftd  he  «n9woi»dy  I  doaerro  os  mMeh  ;  for  { 
have  dooeao  much  good  as  he :  as  I  was  going 
for  York,  I  npot  ^ikth  Mr.  Mowbn^,  and  it 
^r»i]iii^t  l'p«t  io^  Turiyter  ;  wheja  the.ram 
was  oYor,  we  §^  I'orwdm  iiior  Yoik :  oaid  Mr. 
Mowbray,  Mr.  Bolvao  both  oent  fiir  900  ;  eo  f 
wotttfto  Mr.  Bokon  to  the €reorge,  andhe  oai$ 
jfor  Mr.  MpwhDay,  .And  lie  pulls  out  hi«  intoRi* 
uiation,  and  after  no  had  read  it,  he  aakod  hii|i 
if  he  know  ac^  Ihiog  el*  thai,  and  ho  said,  ho 
did  not  know  of  it. 

Just.  iDolkm*  'Well,  iK]ba(t  is  this  to  the  pur-. 
IWdoP  Did  yofiliearbjinAay  any  thing  against 
sir  Miles  P 

^Ug§Bt%  ,1  have  hieard  Mr.  Bolron  say,  that 
be  had  nolhing  Ao  oay  agaisst  air  Milco  Sl«plo- 
ton^hul  only  be  had  made  oier  h^  estate  to  sir 
John  Daney. 

Just.  Dclheu.  How  camoiie  to  name  sir  Milts 
toyoftf 

Legget,  He  vohintarily  told  me  of  it,  whiyi 
»m /iroiii*  to  Atolmt  to  apprshoniii  some  odests ; 
and  ^i^an  I  mlunMd  I  Idd  him,^!  tookirat.ono 
if  IliOao  penoos,  oM  Mr;  MetoaH';  aod  he  taid, 
ho  eared  not  if  I  had  but  taken  botioae  ^Addy.' 
.  JmL  JMm.  Mm  vam  Mt  talk  of  th» 
fithioB. 


if  yoli  speak  fabe; 

iiat  like  year  hoooor,  ftobart 
mmmti^  mrfhan^  Oasosigno^ 

as  oleward  of  his  coal  pits ;  sir  ThoiAao'  put 
Ivm  oal  of  kni  ooal^plts,  and  Ibnpe  was  a  great 
dMaf  monesif  doe,  and  ko  kaew  not  liow  to 
gitil,  aad  ikioiftn  bo  wodd  take  tkracBCOro 
pounds  for  it,  because  he  Imow  ml  how  to  get 
H^  ondbo  woirid«iko9«<.olOAe  tbiw,  and  9BL 
aft  another,  and  oame  to  me  to  be  bound  with 
iM,  #kinb  I  tras  oBwilmg  to ;  sailh  ke,h«e 
imSBL  g)OodMt,aiid  i  shall tsioa  eaae  to  got 
liie  other,  and  if  sir  Thomas  he  not  IjpmIy  1  smJI 
Ao  him  an  ill  tarn. 

jM-lMft.  WkitiatiuatosirMBeafili^e- 
loii? 

Tlm^.  He  did  swear,  this  pkt  hebg  dts- 
•ov«Md,tfav^  thought  ho  knew  aoflsothmg  of 
airThomaaGasooigtie,  and  he  said  hefinne  the 
■iothaskooirt,  there  w»a  nevera  isaAAlic  in 
Vockshire  was  eonoemed  in  it  ?  if  thcoe  were 
av^  it  avos  oDooo. 

Bar.  Greg.  This  was  before  his  mfiBniulion, 
I  will  lay  a  wager. 

JuaL  DMm.  Mow  oooM  hed#  Un  an  ill 
Innif 

J%cmp.  Mv  h»d,  this  is  the  lit  turn,  Mr. 
Lm^et  said  ue  did  it  not  for  need :  O  Hch. 
0fltfQn,  Mud  I,  do  you  thus  retjnite  sir  Tho- 
mas Gaaq^gue's  kindnesses  ? 

Bar.  Greg.  Did  he  /speak  auy  thing  to  you 
cottoeniinff  sir  Miles  .P 

SirJI|»£y.  I.Gonceive  when  liiey  reflect  upon 
sr  Thomas,  they  neflect  open  me. 

Just.  Dolhen.  No,  not  so,  you  mij^^it  beguiTty 
and  sir  Thomas  innocent, or  you^ight  be  in- 
nocent and  s«r  Thomas  gfuHy. 
•  Sir  Jtff/ef.  My  lord,l  .think  that  as  there 
woo  a  consult  M  eir  Tbo.  Gascoigne's,  certainly 
if  any  ooe  mcas  guilty,  we  were  ul  CTuilty . 

J&:.  Gxef^y.  lliore  are  some  that  conceive 
and  I  think  not  without  grounds,  that  there  are 
no  conaiderahle  catholics  in  England,  but  they 
are  eonoemed  in  the  plot 

Just.  JMben.  There  was  one  Dixon  came  at 
sir  Tho.  Gascoigne's  trial,  and  said  he  heard 
■Brtion  and  Mowbray  down  a  pair  of  stairs, 
"  reveng^^againat  eir  Tho«  Ciasooigne 
Tonpesi,  and  ^nloag  these  wit- 
t  now  bepvadnoed,  .wejsaHeiat 
►Loads  to  view  theotairs,  and  1  om  sore  neither 
my  brother  nor  I  oooM  see  any  prohaUk^  in 
ft*    ' 

Bmg^  Gregory.  ForoatisfiMitionwesBdetwo 
g|o  npinto  the  ohomfaor  and  stand  whece  the 
^wlnoasu*  were,  and  Ikey  spoke  as  kind  «s>peo- 
pledo«Mialy  whenthsy  disoonrse,  andlam 
•are  I  oonld  neither  pereoiro  what  they  said, 
•onr  oee  th«Bi,  naless  i  went  tinee  or  tovr  otefs 

«p. 

Jnat  DoAm.  Tlioiskntonoaswnodhy  your 
jmliBg  upon  the  mnttor, 

ITolAojiAe/ .Vi/nm  caDed. 

ItaL  DoMon.  4Kr MQes,  i .4MmU  putyouin 
^Mlb4^  ^tto  f^wig  $  pr^dnoe  «M0  t#o  wit- 
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<  Sir  Mikt.  It  sImwi  but  dv^  a  kind  bf  a  man 
he  is. 

Just.  Dolhen.  So  may  wfecxninlneto  the  end 
of4b6^«baptei^.  'T>Dyoiiwiy  Bolronread  oV«r 
his  iiiforrtiftfim>  to  M^vwhray,  and  be  Mid  be 
knew  nothing'  6i  it  M  t6  sir  Itfiiles  Stapleton  f  ' 

'•  ijfgget  No,  my  lord,  but  of  sir  The.  Gas- 
eb^flte;  heaskeahim  nothings  my  tonV,  but 
a^iAstmr  Tho.  Ga^co^e;  after  they  went 
Qflft  And  had  been  together,  Mr.  Bblroo  tohl  noe, 
^r  Miles  8tap1e(on  was  tobe  taken  into  custody; 
ite  he  «aid,  you  m«y  as  well  have  it  as  another, 
hot  I'll  go  half  snips  with  you:  at  last  he 
tdid  me,  if  I  hare  iOOL  of  sir  Miles,  you  shall 
haretwenty  of  it. 

Just.  Dolben.  Had  von  any  warrant  at  that 
fime  to  take  sir  Miles  r 

'  ^^gS^-  "P^^*  wiy  terd. 
Bdiron,  I  know  nothing^  of  any  such  tiling. 

^   Mrs.  Elis.  Holmes  called  and  examined. 

Mrs.  Holmet,  Ant  please  you,  my  lord,  at 
sifirbo.'GtesCoigne's  trial,  Bfr.  Bolronandhis 
wife  they  w«t«  at  our  house  at  dinner ;  aHer 
dinner,  ttiey  asked  me,  if  I  would  go  to  sir  Tho- 
mas's trial.  I  answered,  yes ;  so  Mrs.  Mow- 
tenT  come  and  colled  her  husband  out  of  door, 
aiMi*I  asked  her  about  sir  Tho.  Gasooigne,  and 

Just.  Ddlhen.  TeH  us^what  she  said. 

Holmes.  She  said,  they  were  hard  people; 
hut  she  thought  they  were  innocent  to  the  plot, 
and  she  bad  nothing  to  say  against  them,  as 
God  shall  judge  \mc  soul.  Then  another  time, 
my  lord,  after  Bolron  came  from  York  he  met 
roe.  How,  new,  sister,  I  understand  you  are 
to  be  a  witness  against  me  at  York,  but  if  you 
will  be  kind  to  me,  I'll  be  kind  to  you,  and  speak 
as  IbttntfaMy  as  I  can  ;  and  he  said,  if  he  had 
known  he  should  have  been  no  better  rewarded, 
he  would  never  have  been  a  witaess  ;  the  deril 
should  have  been  a  witness  as  soon  as  he. 

Just.  Dolben,  Against  whom  P 

Holme*.  Against  si^Tho.  Gasceigne  and  sir 
Miles,  iny  loni,  and  hb  bid  me  be  careful  what 
1  aware  ;  ibr  if  we  did  swear  fitlse,  he  woirid 
bare  ns  at  the  pillory,  and'  unless  I  would  unsay 
what  I  had  said  in  nfty  lady's  trial,  he  would 
punish  me  sufficiently. 

Just.  Dolben,  Who  said  this,  know  you  P 

Holmet.  Mr.  Bolron,  my  lord. 

Bar.  Gregory.  Where  do  you  live  ? 

Hplmet.  I  lire,  my  lord,  m^Baldwin's  Gar- 
den. 

Kir  Tho.  Stringer.  Did  you  erer  tell  any 
thai  if  they  would  come  and  swear  against  the 
^vidaKe  against  air  MilesStapleton,  they  should 
be  sufficiently  rewarded  ? 

Hoimest  No,  nerer  in  my  life. 

Sir  MUe$C  When  did  you  see  me  last,  Bol- 
'roDf 
•  Bo/ron.IhareseenyouinldTSsevvraltimes. 

Just.  Dolben,  He  hath  seen  yen  in  prison. 

Bolrtm*  My  lord,  I  hawaeen  him  at  Barm* 
bow^faaHin  1678. 

Sir  TAo.  Stringer,  YmUmowair  Miles  Sta- 
fletooP  .    . 


Bpbnm,  Yea^vvry  wai;' ajMii  hails annafil- 
times  talked  with  him*      -  :     '  r 

^  Milts,  LdeairetokiiowwihethierhelMUh 
seen  sir  Thd.  Gaseoigne  and  oie  disaoaaae about* 
anything?  '  *»» 

Boirort,  No,  not  since  the  piol  bnake^oiit*  • 

€iir  Miles,  He  swose  in  sir  Tho.  Gaaeoigoa^ 
trial,  he  heard  me  and  air  Thomas  disoaiira» 
flybout  Oatea  and  JBedloe. 

Just.  Bolron,  WeU,  how  material  will  that 
be? 

Sir  Miles.  I  shall  prove  Uiat  1m  swore  ftJse  $ 
fbr  sir  Thomas  and  i  were  never  together  siiic« 
the  plot  broke  forth. 

J\iSt,  Dolben.  That  is  hard  to  do. 
-  Bar.  Ortfgor^.  YouhaiveaBezoelieiitwitiMM 
that  can  swear  that. 

Sir  Miles,  in  all  probabifity  I  can  do  4t. 

Just  Dolben.  But  that  must  not  go  before  a 
positive.    Well,  have  you  done  ? 

Sir  Miles.  There  is  another  witness  or  two, 
if  it  be  not  too  tedious. 

Just.  Dolben,  No,  we  will  sl^  here  alt  d^^ 
if  you  please. 

Edward  Cooper  called  and  jmnuned. 

Cooper.  My  lord,  all  that  I  can  say  is,  we 
haying  been  at  Autherton  fair,  we  met  with 
Mr.  Mowbray ;  knowing  him,  and  being  ac- 

auainted  with  him,  pray  said  I,  whether  is 
[lere  any  thing  of  a  truth  in  this  that  Bolron 
swears  ae;ain8t  sir  Tho.  Gaseoigne,  or  no  P  No, 
saith  he,  he  might  as  well  have  sworn  it  agaipst 
yoa,  or  another  person ;  for  I  have  been  in 
the  house  as  long  as  he,  and  I  never  knew  any 
such  thing. 

Justice  Dolben.  This  was  before  Mowbray 
had  discovered  anything;  fbr  Mowbray  was 
then  a  papist,  and  had  taken  the  oatli  of  se- 
crecy :  Besides,  it  is  not  much  what  Mowbray 
said,  he  was  going  on  a  high -way :  If  it  had 
been  before  a  justice  of  peace,  or  if  he  had 
been  upon  his  oath,  then  it  had  been  more  ma- 
terial. 

Madam  Shereburn  called  and  examined. 

Sir  Miles.  Madam  Sherebum,  pray  dedare 
what  Bolron  said  at  your  house. 
'  Madam  Shereburn.  Mr.  Bolron  and'Maww 
bray  came  to  our  house  under-  the  prctsHoe  of 
searching  for  priests,  and  Bobt>n  took  several 
paroeb  of  silver  away  with  him. 

Just.  Dolben,  Away,  away,  if  you  have  any 
thing  againct  him  on  the  behalf  of  this  gentle- 
man, Madam,  speak  it ;  but  you  wow  prave 
him  a  thiefv  and  say,  he  went  tp  seek  for 
priests,  and  he  stole  mon^  from  them. . 

Membray,  We  want  toseek  fbr  priests,  and 
we  took  some  chalices  and  ether  popish  trinlBels 
away. 

Justice  X>iW^.  Db  not  spend  your's  and 
our  time  in  saying  that  Balnm,and  Me>wlny 
were  knavish  boys ;  we,  it  may  be,  are  guilty 
of  extravagances  in  that  partknuar. 

'  Banm.  Gregory.  They  thcimifitaB  oonfew 
they  ha?a  been  Tery  bads  they  took  the  Oilii 
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qfffcmi^ttiHl  k  is  ft& 

cr  wiit  ja  so  few  words. 

» JoBtiee  Doibcn.    I,  know  th^  luMre  been 

wirj  bad  meik.    Wei^  bave  you  apy  more  wit- 


.  Sir  MiUt.^   I  can  produee  iny  netehboors 
aofi  tlioae  of  the  church  of  fiugland,  Uiat  can 

Sno  odierwise  than  that  I  hare  been  of  good 
aTiour. 
,  Sir  Tko.  Siringtr,  It  is  fireBeraUy  concluded 
by  all^  that  sir  Miles  haUi  been  a  very  good 
van  until  he  fett  into  tliis  great  action. 
'«  Jnstioe  Doiben,  Brother,  have  you  any  more 
to  say  ?  If  not,  I'll  proceed. 

Sir  TiAo.  Stringer,  Only  I  desire  that  Dixon 
asd  f¥tlaon  may  be  called  in  to  swear  that  they 
were  hired  at  sir  T.  Gascoigne's  Trial. 
Justice  Doiben»  Call  tiiem,  then. 

Dixon  called  and  sworn. 

« 

Sir.TA^.  Stringer.  Pray  tell  my  lord  and 
the  jury  what  witnesses  were  hired,  and  whe- 
tlwr  y«u,  were  hired  to  testify,  for  sir  T.  Gas- 
coiflfDeor  DO? 

Dinm.  My  lord,  in  No?ember  1079,  John 
BaiJy  sent.  JcMiu  Wilkinson  for  me,  aad  when 
I  came  there,  Batley  was  thete ;  and  they 
Meshed  me  to  go ;  and  there  called  me  into 
the  garden,  and  asked  me,  if  I  WQuld  be  a  wit- 
ness for  sir  T.  Gascoigne, '  and  would  give  me 
40s. 

Wilton  called  and  sworn. 

Sir  Tho.  Stringer.  Were  you  offered  any 
thing  by  Mr.  Bablnngton,  to  be  a  witness  for  sir 
Miles?         " 

Wiisfon*  I  was,  my  lord. 
'  Sir  Hio.  Stringer.    Pray,  tell  my  lord  what 
you  were  offoed,  and  what  he  would  bave  you 

■ay. 

Dixon.  Batley  would  have  him  to  be  a  wit- 
ness- 
Justice  Doiben.   Well,,  but  what  was  he  to 

«y? 

Dixon.  He  was  to  say,  he. never  sawBolron 
nor  Mowbray  at  bis  house.  Saitfa  Batley,  I 
•aw  them  at  the  door.  Thou  never  didst  see 
them  in  my  .hottse.  Yes,  saitb  he,  I  see  them 
once,  and  my  lord,  the  third  time  before  they 
depavted  he  might  say,  that  in  1679  he  came 
in  and  toand  them  there*  This  he  pressed  on 
me,  telling  me,  it  v  as  but  telling  a  Ue,  for  no 
ontb  was  required  in  this  case. 

Baron  Gregory.  JM  Mr.  Babbington  offer 
you  money  ?  What  would  he  have  you  to  tes- 
tify for  it? 

Justice  Dolbeu.  What  money  would  he  have 
given  Yovti 

WiJutm.  He  would  have  given  me  10/.  and 
HicLeiing  jpvoflfered  me  10/. 

Justice  Doiben.  Is  Babbington  a  solicitor  for 
Bit  Miles? 

BoiroH.  Yes,  my  lord,  heie  be  is. 

jQiyion.  Batkev  did  press  me  to  sav  again, 
that  he  nev^  w  tee  ]Vlr.  Bohon  and  Mowbray 
IB  his  hoiifle,  and  he  made  a  oontnvance  of 


Christ.  Langley  ^nd' Richard  CocWxalled  sind 

sworn. 

&  2^0.  Stfinger.'Fny  tell  my  lords mnl 
the  jury  what  you  have  been  proffered,  and  by 
whiHU,  to  gire'evidenoe  for  sir  Aliles. 

Chr.  Lajk^lev*  My  Ibrd,  anH  please  youv  I 
kept  a  pubhc-bouse ;  so  Wilham  Batl^.  aad 
John  Rosa  came  and  called  for  a  quairt.of  a^ 
and  this  Richard  Cocker  was  with  us,  and  hm 
^d,  if  you'll  go  and  be  a  witness  for  sir  Milen 
in  those  things  we  shall  direct  you,  you  shall 
have  a  couple  of  oxen  and  half  a  seoie  of 
sheep.  .  . 

Sir  Tho.  Stringer.    Who  profiered  you  this  h 

Langley,  Will.  Batley  am  John  Gmmm. 

Cocker.    Well,  it  is  the  same,  my  lord^  I 
went  with  him  into  his  house,  and  he  protfered ' 
him  a  couple  of  oxtn,  andhsJf  a  soore  of  shflep, 
if  he  would  be  a 'witness  for  sir  Miks. 

Mr.  Baym  called  and  sworn,. 

.  Sir  Tho.  Stringer.  Speak  ifdietber  Mm 
Hobnes  would  have  had  you  to  have  pecanted 
any  thmg  agHinst  sir  Miles. 

Bmfus,  She  profiered  roe  since  I  came  into 
the  lungdom  «f  England  threescore  pound  n 
year  to  have  holden  my  tongue,,  if  1  had*  anjr 
thing  to  say  against  su>  Miles-:  I  told:hernSft 
whether  1  had«ny  thing  or  no,  and  dbe  prof- 
fered me  60/.  per  ann.  Mrs.  Hewit  said,  she 
would  give  me  more  if  I  would  say  nothing 
against  sir  Miles. 

Just.  Doiben.  Did  they  make  an  af9sur^ 
ance  ? 

Saifnt.  I  a^ed  them,  do  you  know  another 
gentleman's  purse  ?  They  said,  they  biew  it 
very  well,  that  he  would  give  it 

Sir  Mi/es.  Pray  let  Mrs.  Holmes  ie  called 
again. 

Just.  Doiben.  WeU,  she  denies  it.  What  is 
that-HewitP 

Buyns.  He  married  another  of  roy  daugh- 
ters, my  kwd. 

Just.  Doiben.  She  only  appeared  zeakws  for 
sir  Tho.  Gascoigne,  and  she  would  be  the  aamo 
for  sir  Miles  Stapleton.  Have  you  any  thing 
more,  sir  Miles  ? 

Sir  Miles.  No,  my  h)rd  ;  only  Mrs.  Holmes 
denies.  ^ 

Just.  Doiben.  She  doesso^' 

Sir  Miles.  1  have  not  so  much  to  say  against 
Mr.  Bayns. 

Just.  Doiben.  I  do  not  hear  he  saith  much 
against  you; 

Baron  Gregory.  He  had  got  his  money 
pietty  easily  it  he  said  nothing  ipore  against 
you  ;  he  had  scarce  earned  his  money. 

fSxt  Miles.  I  desire  the  jury  mayesnsider 
what  credit  was  given  to  their  evidence  for- 
merly in  the  former  triids  ;  for  I  speak  seri- 
ously^ i  jiever  spoke  any  such  thing,  nor  Was 
ev«v  atnnyi  consult  about  any  sueh  thing;  I 
believe,  tacre  is  none  that,  knows  iqe  wiU  be- 
lieve  it. 

Just.  Dplhea.  IsthataB? 

Sir  JdC/^.  The  evidence  is  very  imprspsr ; 
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at  Barmbow-hall ;  youhftve  heanl  bin  oAeft 
delircr  tkia>  aod  Wmnms  il  was  somewiiat  ma- 
terial wede^rad  hiin  ia  apeak  k  agfatn  a^i' 
afffdn :  Bolron  denies  it,  he  nerer  toid  wbai* 
Mowbray  ooirid  swear ;  ao  that  depeoda  Qpaa 
the  credit  af  the  witneasas. 

43ir  Tbom^  Yarbrougfatelia  ua  tiiat  Bolr^ 
came  to  him,  and  knocked  him  up  oat  ot'MI,- 
for  hia  warr^iitteaearch  for  BiaahtOD  a  priaaty 
who  ha  Mid  was  at  air  Miles's,  and  thei^eiipoQ 
he  asked  fainti  if  he  could  cdl  4ttiy  thing  of  air^ 
Milea  l^taplatQD,  and  he  aaid  no,  with  maaj 
asseverations  ;  now  if  that  informatioii  w«i« 
the  same  that  was  sent  to  Mr.  Lowder,  then  it 
is  of  no  such  weiffht,  and  it  hath  been  JM-' 
supposed  by  the  kio^s  coi>oBel,  tinit  sir  Tko^ 
mas  might  fbij^et  himself,  neither  waathara 
any  thing  in  these  papers  cdadng  to  sir  Milea. 

And  my  lady  Yarbrough  being  in  bed  in  the^ 
same  ohamber.  she  eaith  ahe  heani  die 
papers  read,  and  tar  hnabaad  naked  him  nf  air 
Bfilea  Stanielan,  but  he  denied  that  he  was 
concetned  in  the  Plot :  and  she  saith  iiu^iery 
in  Ae  afternoop,  a  gentleman  brought  him 
into  die  porch  when  thny  wnm  ailluir,  and 
the  gentleman  aakad  him  who  wa»  piotto& 
but  he  wonld  not  tell  him :  then  he  askej 
him  if  sir  Mil«  8tnpleton  waa  conoemed^ 
and  he  pashively  denied  it.  Theae  thmga 
hang  not  well  together,  I  know  not  how  ta 
make  any  obserfations  upon  it ;  he  denies  that 
he  said  so,  they  say  he  did.  The  rest  of  the 
Witneaaea  are  net  very  muoh  material ;  oaly» 
aa  I  told  Tou  before,  what  talk  they  wnald 
haye  talked  before  they  changed  tlieir  migian- 
there  is  nothing  provied  against  theb,  hiit  they 


I  never  thought  ill  against  the  king  m  my  life 
irhftt  reasoh  was  there  for  it  !* 

Just.  Dolben,  No  reason  at  all  that  either 
3^1  or  an  jr  papist  should  do  it,  but  only  through 
the  nnd  fiery  seal  of  the  jeauits ;  for  ever 
since  the  refonuation  joa  have  aiynyad  your 
^btalsB  and  latigion  without  any  roeleatation  ; 
but  yen  ooold  liot  endnve  we  ahonki  qnietly 
enjoy  onr^a.  But  if  yon  have  any  matter  on 
vaeard  against  them,  we  wiH  hear  it.  It  may 
he  yon  will  say  he  is  an  idle  fellow  and  me 
Ikes  therewittbenoendofanchrefleetfams. 
.  Bavon  Gngory,  Yon  see  what  is  preduead 
on  your  bchaB',  sir  Miles,  though  not  by  jrour 
diMiUian,  yet  on  yonr  bdialf,  and  they  said  it 
waa  bnt  minga  lie. 

Sir  Mila.  No,  my  lord,  net  I ;  I  never 
gnve  anjaach direeiiens. 

JniA.jMfon.  Gentlenoen  of  the  jnry,  air 
Miles  Stajpleton  standa  indided  #Dr  a  very  foul 
treason,  lor  endeavonrins^  to  subvert  the  go- 
vernment, change  the  reugion,  and  to  bring  in 
anpCTstitian  and  idoktry;  which  he  eonld 
never  do,  without  eompaaaingthadenlh  of  the 
kmg,  he  being  die  only  obirtaele  in  the  way. 
VIhs  iahia  <liiffge.  The  proof  of  dus  depends 
npon  Bolron  and  Mowhray :  Mr*  Smith,  the 
int  wteeaa,  he  only  jdalsa  he  hadi  been  in 
Aoine  and  France,  and  among  all  the  prieali 
he  convened  widi  then  waa  anch  a  design  on 
fimt ;  hut  againat  air  Miles  he  knows  no&ing, 
faprt  diintfB  toU  him  4yy  Mr.  Tfawing,  whrah  I 
must  tell  you  is  no  evidence  against  sir  Milea 
Stapleton*  Botaon.and  Mowbmy  do  positively 
awear  the  thing  as  plain  as  any  thing  can  be ; 
theyhoth  awear  they  were  preaant^at  eeveral 
eonsullB,  where  it  was  resolved  die  Idng  dmidd 

be  killed,  anddiat  air  Mites  did  agree  te  it,  are  good  wit^ssea  ui  tKe  law;  there  ia  no 
and  did'^ifree  te  contribnte  9009f.  te  carry  on  reopi^s,  nor  perjuries,  nor  any  thing  4Blse  thnt 
this  design.    Captain  Bayns,  being  examined,  t  takes  off  their  evidence,  they  have  sworn  it 


be  saith,  he.  did  lealiy  see  sir  Miles  at  Barm- 
bow-hall at  that  time,  but  he  doth  not  know 
whether  lit  waeahent  that  or  no. 

Against  this,  sir  Miles  saith  it  cannot  be  ; 
hot  diis  is  an  invention  of  Bolnm  and  Mow- 
bray ;  and  to  prove  diis,  he  prodncedi  several 
witnesses,  that  Bolron  aiieakl  deny,  and  that 
he  should  sometimes  say  that  sir  The.  Gaa- 
coigoe  knew  nothing  of  it ;  sometimeathat  sir 
Miles  knew  nothing  of  it :  1  must  tell  you  at 
this  time,  that  dwy  were  then  discoursed 
widnd,  they  at  that,  time  were  papiatB  them- 
selves, and  lay  under  the  odth  of  secrecy. 
Bf*  new  here  are  three  witnesses,  sir  Tho. 
Yaihrough,  my  lady  Yarbrough,  and  Mr. 
Lowder;  and  diey  do  speak  as  modi  as  any  of 
the  other  dnth  conoormng  Belran  and  lliow- 
hrajr,  and  they  apeak  it  when  it  was  a  time 
pminunt;  ferwnat  dieyapelte  to  a  justice  of 
peace  at  that  time  seems  somewbet  probable: 
you  heard- what  Mr.  Lewder  aaidi,  they  came 
«a  him  te  swetise  them  the  95d»  of  January 
ld79,  and  he  pot  thdm  offiir  tbet  thne,  and  he 
yyte  yo»  vcaasna  why^he  did  it ;  and  then  he 
brings  an  order  of  council  to  examine  Mow- 
bray, and  he  tells  hhn  "What  liewhvay  would 
«M|a»»i«Mlto»  teHa  hiM'hewmfld  swiaar  agtbst 


i 


several  thnes,  and  stand  to  it.  Now  jen  have 
heard  and  taken  notice  what  objections  bav« 
been  made  against  it. 

Baron  Gregory.  My  brother  has  opened  k 
BO  fully,  i  sMl  trouMe  you  with  varyHttle, 
only  to  let  you  see  diat  my  observations  wmft 
the  same,  and  diet  I  concur  in  the  ettdenoa 
widi  my  brother  ;  for  there  is  4u|l  emdano^ 
against  the  prisoner  at  the  bar.  The  matter 
they  swear  ia  treason  of  the  tdgbeat  nature  ima* 
einaUe :  there  are  but  two  that  ewear  pbal<- 
tively ,  but  ther  swear  of  several  conauha,  and 
€if  t£e  particulars  that  were  agreed  on  by  idr 
Miles  Stapletoo  for  the  carrymg  it  en  $  and 
there  is  no  material  witnesses  against  them. 
For  the  latter  vritnesses  of  their  denying  of  it, 
it  must  be  befoie  they  were  of  the  PrcSestant 
religion  ;  when  they  were  conceri^ed  as  mtt<it 
to  coneeal  it,  as  any  peraona  that  wtte  guilty 
of  it :  besides,  in  a  dtseonrse  a  num  m  net 
bound'toteH  a  nefighbouv  all  thin^  that  ha 
doth  know,  be  cannot  be  safo  to  tell  it  te  a  priK 
vate  person  at  that  tinoe.  It  is  very  true,  aa^ny 
brother  hath  told  you,  they  were  rasolvei  w1m& 
diey  diflcovcfed  it  they  wouM  have  seeiinty  m* 
dieniitdvea :  1  auppoie  they  needed  net  nave 
feared  sur  Miles  flymgftombeii^i^rehended  i 
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tk^refore  tiwi  wm  not  as  before  a  ma^istet*! 
tNilMr.  iMm^y  they  came  to  him  as  a  nwwift' 
ttate  I  tfaflrdbre  it  must  be  ibr  you  to xonnilar 
whether  or  no  there  might  be  a  toitgfi^S^ka&m 
of  (hen  in  thefar  spetdui^,  or  a  mi6iiiidei0taiidt» 
log  of  them ;-  there  la  nothing  doe  thiit  I 
kHrarcanteniito  <he  reeeneamg  of  it :  fovif 
there  weie  a  mistake  by  the  one,  or  a  forget- 
fulness  in  the  other,  then  it  mig-ht  alter  the  un- 
flenrtanding  ;  but  if  ihey  heard  well  and  re- 
membered true,  then  it  wiM  be,  as  I  have  sud 
befi)re,  moredifficnlt  to  be  reeonciled.  Biit» 
gentlemen,  upon  the  whole  matter,  it  wjp  de-* 
p^nd  vpon  me  oonstmcti<ni  and  reputiitieB  of 
iHbai  they  swear,  and  these  geotlemen  epeak^ 
which  ^tHi  aaetocoDskkr. 

Harmg swam  a  bailiff,  tiieJivy  withdiwir 
for  about  half  an  hour's  considlatiaD  together, 
wd  t!heB  vetomed  into  Court,  and  gave  hi  tlteir 
fttrdiot  Xet  Guilty. 


betif  sffMileftwaeat  ho^fliey  might  hare 
fhnd  it.  But  when  they  came  to  be  examaucd 
uson  their  oaihs  before  Mr.Lowder  and  Mr. 
IMal,  there  oould  not  be  any  thing  to  ezonse 
tiMBi ;  it  is  true,  to  my  apprehtesion,  theoe 
was  no  probaUe  reasons  wh^  these  two  geaitk- 
nifD  should  sfik  them  if  sir  Mies  Were  con- 
oernf  d  in  the  Plot ;  for  in  the  tiiformalio&  they 
mwhis  name  was  not  mentioned ;  thus  they 
were  as  nndi  afraid  as  sir  Miies  was,  it  may 
be  ;  it  was  their  care  of  him,  knojnng  whit 
rnhgion  he  was  of,  and  hunwiug  him  to  be  re  • 
UrtedtosirT.  Gaseoigne.  Now  it  deiih  depend 
upon  the  credit  ofwiMt  they  hmve sworn;  they 
deny  what  is  charged  npon  them  by  these 
gendemeft ;  bv  sir  Thomas  Yarbrough  aod  by 
my  fauiy ;  ana  it  is  true,  Mr.  Lowtlfir  wm  as  • 
mgistret&too,  and  sir  Thomas  was  as  a  ma- 
gwtrate  toe ;  it  is  true,  he  was  not  upon  the 
examination  of  them  uponoafli  at  that  time, 
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280.  Tlie  Trial  of  George  Busbt,  at  Derby  Assizes,   for  High 
Treason,  being  a  Romish  Priest :  33  Ch^  rle«  IL*  a.  d.  1681. 


1  HE  oouit  being  sat,  and  the  usual  formalities 
preceding  business  orer,  the  pannel  of  the 
uhrnd  Jury  was  called  orer,  and  nineteen  of 
Aero  ^wom.  The  names  rf  which  gentlemen 
of  the  Grand  Jury,  which  found  the  oill  of  in- 
dietment,  &c.  against  Georgfe  Busby,  were  as 
ibDows  :— SirHeniy  Etctv  ofEgginton,bart., 
sir  Robert  Coke  of  I-^angford,  bart,  sir  Wil- 
fiam  Boothby  of  Ashbom,  kt.  and  bart.,  sir 
Robert  Clark  of  Chilcote,  kr.,  Williara  Fitz- 
herbert  of  Tissington.  Henry  Cavendish  of 
]>orebri%e,  WiMiam  Mundy  of  Dariey,  John 
Lowe  of  fienby,  Wtiliam  Berrisford  of  Bentley, 
John  Alien  of  GreselT,  WiHiarti  Hopkinson  of 
Bonsall,  esquires  ;  WiBisun  I^ee,  Lionel  Par- 
sliaw  of  Dionfield,  Joseph  Harnur  of  Yeavely, 
John  Stnffin  of  Hopton,  Matthew  Smith  of 
jDenby,  John  Whigly  of  Croraford,  Paul  Jen- 
Mnson,  George  Bircis  of  Stanton,  gtAtiemen. 

The  Indictment  being  brought  into  Court, 
IliUa  vera. 

Clerk  of  the  Assizes.  Gaoler,  set  George 
busby  to  the  bar.     (Which  was  done.) 

Clerk  of  tlie  Arraigtments.  George  Bisby, 
hold  up  thy  hand,  .  (Which  he  delayed  to  do. 

Clerk  again.  George  Busby,  hold  up  thy 
Imid. 

Which  he  did  not  do,  but  instead  thereof, 
ges^nted  a  petition  to  the  cooitto  this  effect, 
ThMt  he  was  comn-.itted  to  the  gaol  in  March 
hest,  for  being  a  popish  priest,  and  that  great 

^  Wbe  the  Cases  of  Campion  and  others,  t.  l, 
P^Wto;  ofBavid  Lewis,  v,  r,  p.  2195  of 
Thomas  Wht«e,  alias  Whiteheatd  and  othem, 
^-  7,  p.  '911  s  of  sir  George  Wakeman  and 
oCherS)  V.  T,  p.  591 ;  of  Chariis  Kerne,  v,  t, 
J».  TOT ;  ef  Andrew  Brommieh.  ▼.  T',  p.  715  ; 
«Bd  of  WiBhUB  Atkh»;  r.  7,  p.  tZ6  of  tM  Cd- 


indoBlry  had  been  used  to  pRxrare  witnesses  t^ 
swear  against,  him,  and  that  having  obtained  hii 
Habeas  Corpus  to  be  removed  to  Loiidon,  \hm 
under  sheriff  falling  sick,  and  being  since  dead, 
the  Habeas  Corpus  was  not  executed^*  he  ptnys 
he  may  be  removed,  to  the  King's  Benc^,  thai 
he  may  have  time  to  make  his  Sefence,  hede* 
pending  upon  his  Habeas  Corpus,  bis  most 
materi^  evidence  to  clear  him,  and  to  prove  hi* 
bang  an  alien,  being  then  in  London^  &c. 

Baron  Street.  Mr«  Busby,  notwithstanding  I 
must  proceed  to  trv  you,  tne  Grand  Jury  hav- 
ing found  the  bill  Billa  vera  ;  yon  say  you  ase 
an  alien  ;  if  tha(  be  so,  then  you  are  without 
this  law  of  the  97th  of  £liz. 

Bushy.  I  had  not  my  Habeas  Corpus,  and 
so  am  deprived  of  my  wimesses  to  prove  thit  I 
am  an  ahen  bom. 

Baron  Street.  If  they  prove  you  not  41  na- 
tive, then  the  Indictment  rolls. 

Then  the  Clerk  of  Arraignmentflt  proceeded  tfr 
arraign  -Aie  prisoner. 

Clark.  George  Busby,  hold  up  t^  hand, 
(which  he  did.)  <^  Thou  standest  inmcted  hi 
the  name  of  George  Busby,  late  of  We$t-0flf i 
lam  in  die  county  of  Derby,  cteik,  ibr  that 
thou,  being  a  subject  of  our  sovere^pn  lord  the 
king  that  now  is,  and  being  likeWfse  bom 
witfiio  this  kingdom  of  England,  was  mad^ 
and  ordained  a  priest  by  the  authority  derived 
and  pretended  trom  the  See  of  Rom^,  cfter  'Oak 
feast  of  the  Nativity  of  St.  John  B^grtist,  hi  the 
-first  year  of  the  retgn  of  6ur  lady  Efixabe^ 
jate  queen  oL£ngliuid»  ^c.  abd  bdore  the  i0m 
day  of  Marcn,  in  the  3drd  year  of  the  rbhdi  of 
<mr  sovereign  lord  Charles  the  second,  of  Eng*- 
tod,  Scotland,  Fhmoe  and  Ireland^Tdng,  de- 
fender of  the  finth,  &o.  the  laws  andstatutes  of 
this  kin^om  of  England  lidle  wdj^hing,  nor 
^the  pum^hmeuts  in  4he  mme  euiltmed'  not  h 
all  regarding ;  with  force  aod  arm^,  %cc,  «t  thh 
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The  names  of  die  riettjr  lory  wnfovn  were/ 
Samuel  Ward,  geot.  Tho.  Wilflon,  gent  Jolin 
Steer,  John  Batolifi;  Ed.  Wolroealy,  genl.  Wil- 
liam Horn,  gent  Geoi|^  Trickel,  gent  ier^^' 
miah  Ward,  John  Roper,  John  Cresuel,  gent 
Edmund  Woodhead,  Anthony  Bowne.         .  . 

Then  Mr.  Bridges,  couoBel  for  the  king, 
opened  the  Indictment  - 

BIr,  Bridges.  May  it  please  your-lordsh^, 
and  the  genttemen  or  the  jury,  the  prisoner  at 
the  bar,  George  Busby,  stands  indicted  for  high 
treason,  as  it  is  alledg«d  in  the  Indictment,  ^at 
he  being  bom  within  the  king's  dominioDs,  and' 
made  a  priest,  and  having  received  orders  by 
pretended  authority  from  me  see  of  Rome,  did 
the  16th  day  of  March  last  come  into  the  realm 
of  Englancf,  as  it  is  laid  in  the  Indiciinent,  to. 
Westhalilam,  in  the  county  of  Derby,  and  there 
he  did  abide,  contrary  to  the  form  of  the  sta-- 
tute  ;  and  this  is  laid  to  be  traiterously  done. 
To  this  he  hath  pleaded  Not  Guilty  ;  and  we 
are  to  prove  it  upon  him,  by  the  king's  evidence) 
whom  we  are  now  to  call. 

Mr.  Comnhes*  Gentlemen  of  the  jury,  yoa 
have  beard  the  Indictment  read  ^aod  onened. 
vou  will  presently  have  it  i^Uy  proved,  and 
nighly  aggravated  hy  our  evidence ;  for,  gen^ 
tleinen,  we  shall  prove  that  the  prisoner  at  the 
bar  is  not  only  a  Popish  pnest,  but  a  Jesuit,  and 
this  by  Ills  own  eonfession ;  and  that  bis  name 
was  inserted  in  sir  William  Waller's  warrant, 
when  he  came  down  into  this  country  to  search 
ibr  Jesuits :  That  he  has  held  a  secret  and.  dan- 
gerous correspondence  with  Ff  arcourt*  Ireland, 
and  other  Popish  traitors :  That  lie  has  beeo 
their  procurator,  and  disbursed  and  received 
great  suras  of  money  for  them. 

Gentlemen,  the  prisoner  hath  been  a  person 
highly  suspected,  as  well  as  dangerous  to  the 
government,  fur  some  yearn ;  for  treasonable 
matters  of  another  nature  than  he  stands  indict- 
ed of,  have  l>een  deposed  against  him  upon 
oath  at  the  conndl  boud,  and  thereupon  a  strict 
warrant  to  apprehend  him  was  directed  to  Mr. 
Gilbert  (a  worthy  gentleman  and  ju.stioe  af 
peace  of  this  county.)  Mr.  Gilbert,  gentlemen, 
will  presently  tell  you  the  manner  of  his  taking 
him  m  an  ofiscure  place  in  the  roof  of  one  BIrw 
PdwtrePs  house  atWesthallam,  in  this  counly . 
But  here  I  must  beg  leave  to  difi^ress;  for  I 
cannot  but  take  notice  of  the  mahcious  temper 
and  base  practices  of  this  sort  of  men ;  ibr 
tliough  Mr.  Gilbert  acted  by  virtue  of  a  war- 
rant from  the  Lords  of  the  council,/  and  has 
since  received  an  approbatioB  from  his  ma- 
jesty of  what,  be  did,  under  the  hand  of.  a 
secretary  of  state,  yet  couU  not  those  peo- 
ple forbear  to  raise  false  and  scandakraa  i«- 
Dorts  of,  and  make  false  accusations  against 
him,  upon  this  very  aoooimt :  but  wiiat  is  it 
they'  will  not  do  to  discounkge  Protestant  aaa- 
ffisUrates  jGnom  doing  their  duty  against  thein  f 
I  confess,  nothing  is  tobe  wondered  at  since  the 
barbarous  murder  of  sir  Edmimdbury  Godfrey. 
But  to  proceed,  gentlemen,  we  shall  also  prove 
to  you,  that  the  prisoner  isao  little  a£nend  even 
to  the  ctvil  ^venunent  of  tliis  natioD,  that  he 


parish  of  West  Halhim  afaresaid,  in  the 
county  of  Derby  afbrasaid,  being  within  'this 
knOigdom  of  England,  ?oliintanly,  freely  and 
treasonably,  the  16th  day  of  March,  in  the  33d 
year  of  the  reign  aforesaid,  hath  been  and  re- 
mained, contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided  ;  and  affainst  the 
peace  of  our  sovereign  lord  the  king,  nis  crown 
and  dignity,  &c." 

Baron  Street.  How  say^  thou,  George 
Busby,  art  thou  Guilty  of  this  i^ony^nd 
treason  whereof  thou  standest  indicted,  or  Not 
Guilty  ? 

B$uby.  This  Indictment,  my  lord,  is  not  full; 
it  recites  not  the  particular  c&^  in  the  statute 
of  queen  Elizabeth,  viz.  that  I  took  orders  be- 
yond sea,  and  anotlier  point,  that  I  am  a  native 
of  the  king's  dominions. 

Barpn  Street,  You  may  be  made  a  priest  in 
England  by  the  authority  of  die '  bishop  of 
Rome,  as  well  as  at  Rome. 

Busby.  How  can  I  be  made  a  priest  in  Eng- 
land by  the  authority  of  the  bishop  of  Rome, 
whe^  there  is  no  such  authority  ? 

Baron  Street.  You  must  plead  to  your  In- 
dictment as  it  stands. 

.  Busby.  Then,  my  lord,  I  humbly  beg  I  may 
he  allowed  counsel. 

Baron  Street.  If  any  {mnt  in  law  arise,  you 
shall  be  allowed  counsel. 

Busby.  The  time  and  place  is  not  specified  m 
the  Inoictment 

Baron  Street.  If  that  be  so,  it  is  material. — 
But  upon  view  of  the  Indictment,  it  was  found 
right. 

Ckrk  of  Arraign.  George  Busby,  hold  up 
thy  haod ;  art  thou  Guilty  of  this  Indictment, 
or  Not  Guilty  ? 

.  Busby,  (then  holding  up  bis  hand)  said,  Not 
Guilty. 

Clerk  of  Arraign.  Culprit,  how  wilt  thou  be 
tried  P—£ai6y.  By  God  and  my  country. 

Clerk.  God  send  thee  a  good  deliverance. 
^  "Baron  Street.  Now  we  wiD  sec  if  your  objec- 
tions be. of  any  weight ;  you  hear  the  Inoict- 
ment read»  which  was  ut  antl^  being  a  subject 
of  the  king's,  bom  within  this  realm ;  you  may 
be  made  a  priest  by  tlie  authority  of  Rome,  in 
England,  Ireland,  or  Germany,  or  any  where 
^Ise,  and  that  will  make  you  a  priest  within  this 
law. 

Busby,  I  am  no  native,  I  was  bom  beyond 


the 

Baron  Street.  Your  being  a  native,  is  matter 
ef  fact,  and  tnust  be  proved. . 

Busby,  My  lord,  1  move  I  may  have  right  of 
challenging  the  jury. 

Baron  xrcet.  Sure  we  must  have  the  jury 
befbr^  us  first,  before  you  can  challenge  any  of 
them. 

So  the  jury  being  called,  Buslfv  challenged 
tteremptonly  ncai*  the  number  alluwcd  by  the 
ttw.— The  ainif's  counsel  did  except  against 
two  penKns  on^. 

Baron  Street.  Have  a  care,  Mr.  Busby,  at 
your  peril,  if  you  chaUeng;e  peremptarily  above 
thaimnkbir  or35. 
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mmi&wk  MArMiff  Mpheir,  Mr.  Powtnil,to 
tAtmmtUh  aft  the  oflA  of  allegnnce,  wfiieh 
B^sartiiMI  ODly  by  tbe  JFesote;   fiyr  I  dniik 

tknai,  the  ttiiDgs  I  \»re  dready  opeaed,  aie 
MBttcrv  df  liigb  a^imraliaQ,  aiid  eom^  in  by 
Y^  «f  iadk&i^rt.  But  thai  wfcidi  in  thu 
caae  we  rdy  upcMi  b  this,  tbat  die  prisoner  haa 
laptind^  marrieil;  eonfenedl,  and  abaohred,  in 
tile  VofUk  wa^,  that  lie  baa  given  tbe  iaeni<> 
Bant,  and  said  masr  rerr  fr«|acnlfy  in  bis 
FopUi  Testments;  ad  for  proof  or  this  we 
Umpi^^  ddndef  witnesses. 

OeBtfauen  yon  hear  the  prisoaer  is  iadieted 
u^  •siatttte  made  in  the  4mh  EIue.  *  which 
AMkid  it  treason  for  any  sulgeetboni  to  take 
entar*  fions  Ihf  sde  of  RomeyandaAsrwards  to 
rsnttui  in  Ennflaad ;   irhich  law  I  eottoeire 
was-MTofBlyimideihr  the  seeurit^  of  the  go- 
iienontfliit,biitdsoinftvoiirof  Ae  lay  psfssts 
Hfeiaselvev;  ftr  tfaoitfli  ssmend  statotss  were 
■Hie  to  heep  them  wiflrin  the  bonnds  of  Oieir 
siijglnatx,  snd  to  seconethe  govermasnt  from 
fhsjrviUslMNiii  designs  %  yetit  was^eii^rimen- 
tai^fiMnd*  true,  that  no  danmrs  or  penalties 
wliaiMerereoinld  deier  or  huider  them  from 
fiSttiai^atffeinBttlMe  slatfe,  in-order  to  bring  os 
mA  agam  to  the  alftteiy  of  Rome ;  whilst 
tiMe  jotfgllttg  managers  of  their  conscieuees 
««re«aifimd^  come  amongst  us;  and  tbere- 
IbMl  idayweftcsll  tins  statute,  upon  which 
liie  prisoner  sftMds  hidicted,  an  act  of  charity 
«r  the  cmmnoA  faptets ;  for  it  was  made  to  pre- 
WBtthedaagsrsthey  would  otherwiseruath^n- 
dlllto  fnio,  as  weH  as  tbenatien.    It  is  true^  in-< 
dMd;geMlMMir,  thaftthe  firely  eamcntiotf  of  this 
lHwlM(by  theelemcM^ofoqrpriiiess,  add  jfood 
nature- ef  the-  government)  been-  niMfy  tmies 
ewpsfcdftH;  ai^  ndg^t  yet  have  continued  io 
^the  Sharif,  faa*not'thep<^[nsh  priests  and  Jesuit 
fbusM^ttp  tbis-slbe|Sii^lion  against  tfa^msdTes 
by  n  dnsMble'and  hdUsh  plot  agannlt  his  ma- 
jcscy's  M,  the  troe  rdigion  and  well  esti^Mi'. 
ei^y^erhmeiic  of  this  nation' $  thcf  reifity  of 
wMch  1inii>%fta  cdnftrmed  to  na,  not  only  by 
Hk  mmnsoeiabie  evidence  of  Coleman's  pa- 
pan,  and  efter  loyal  proofe,  batr  alser  by  ire- 
ftiient  pMN^imations,  uid  thcunifbrm  votes  and 
pssohitionsofseriiyalpafliameBts.  Imaytbere- 
fiwe  vtty  wen  borvS'w  the  words  of  a  greiit 
■Mtan^lii^-lifteMeasieki,  and  say,  that  at 
tfditmi^ef  the  di^  it  ^mueh  better  to  be  rid 
of  on*  priest  than  many  felons:  and  therefore, 
mideiiien,  if  our  evidence  shall  make  good 
2ieindfettaeitt,Ihopeyou  will  do  your  king, 
ymircouMry,  andyooTselres  the  nghtto  find 
ihr^ptlMiiter  guilty.    We  shall  ca&.our  evi- 
€aH<  Mr.  GBteK  ^who  was  sworn.) 


FmjrteHtnt'fordandlhe  jur^,  what  yon  can 
isyeoueewwig  theprisefte^  atthe  bar. 

OUttrt.  My  lord,  I  dwelF  within  two  miles 
#Mfr^  iHiwfireirslioiise  at  WestHHalam,  the 
wfaefe'th»  prisoner<was'tahen,  and  have 
that  he-'hath  been  a  prieav  in  that  fiihiily 


EinM 


^UttSttMtels  hiserled  hi^tbe  Caseof  Br»- 
nMi)  ««k  7,p^  7H  of  M*  iMIeetioD. 
▼ou  yiii. 


siz  or  seven  vean^  fliOogh'  1  did  never  knoir 
htm  pessonady,  nor.  to  the  best  of  my  knowledge 
eversawhim.tilll  appvebended  him,  which 
which  was  the  Itith  of  Marsh  Imt;^  the  very 
day^n  whidi  the judgesweniout  of  Derby  tKe 
last  Lent  awizes ;  the  first  enqmry  1  made  aftifr 
him,  was  occasionedby  a  letter  and  a  mes- 
senger ftom  sir  Simon  Degg^  about  Nervember 
16^  at  vriucb  time  I  sent  a  warrant  to  the 
constable  at  West-Htdlam,  to  sear^  for  tbe 
said  Geoige  Busby,  but  he  could  n<A  then  be 
found;  attbattinie  it  was  reported;  that  hb 
was  a  Jesuity  and' concerned  m  die  plot ;  which 
I  had  reason  to  believe,  becamse  when  Mr.  Grajp 
came  to  seareh  Mr^  Powtrel's  house  for  some 
Jesuits  the  January  fblfewing,  by  order  from 
the  lords  of  the  council  (in'  which  service  he 
coarimanded  roe  to  attend  him),  we  peroeiveA 
Mrs.  Powtrei  (who  is  Busby's  niece)  to  b^ 
mneh  troiMed,  ami  in  a  great  passion,  the 
cause  whereof  Mr.  Powtrel  declared  to  be  for 
fear  thd  said  search  waa  made  for  her  uncle 
Busby,  who,  as  I  heard  afterwards,  was  then  ik 
the  liouse,  though  at  that  tinbe  he  was  reported 
to  be  fled. 

Hoarever.  the  government  had  a  jealous  eye 
mi  this'BiBmy  aboni  two  yeai^  agc^,  as  ma^ 
appear  hy  a  warrant  lirom  the  i^iirds  of  tbl^ 
Council,  which  warrant  I  have  ready,  and 
humbly  pray  your  lordship  it  may  \i  teSA 
openly  in  court. 

Baron  Slreel.  Let  it  b^  read. 

Cierk.  «<  Whereas  information  hftfli  beni 
mven  tahis  mi^esty  in  coundl'upon  oath.  Thai 
George  Busby  kite  of  West-Hallam,  in  iik 
county  of  Dex^y,  isarenvled  priest  and  Jesuit, 
and  has  had  a  tK>naiderai>le  part  in  the  late  cdn^ 
spnracy  agaiUst  the  life  of  ms  saJCred  i0a)^s(yi 
and  the  peace  of  die  govermneift  ;  these  are 
therefore  to  will  and  reamre  you' to  repur  tcr 
the  place  aforesaid,  or  wWe  everelsethe  said 
Geoige  Busby  shdl  be  ihund,  and  himto  seize 
and  apprehend,  and  convey  to  the  next  connty- 
gari,  there  to  remain  in  dose  cfuStody,  until  h^ 
slaUhe  delivered  b;^  the  due  course  of  laW. 
And  aHmayers,  sbenfib,  justSoes  of  die  peace, 
conatables,  and  oUier  his  mi^esty's  officers  and 
loving  subjects  are  to  be  assisting  unto  you '  ill 
the  exerution  hereof,  as  they  vrul  answer  the 
contrary  ;  for  which  this  shall  be  ^ur  wfr->. 
rant.  Dated  at  the  coandl-chamber  m  White- 
haU,  the  19th  day  pf  >Iareh,  1678.  Worcester, 
Churenrion,  Aylsbuiy,  H.  London,  Sunderland. 
Essex,  Falconbridge. 

"  John  NlcHOtAs." 
«•  indorsed  to  Henry  Gflbert,  esq.  at 

Locko,  in  di^  county  of  Derby.'* 

Then  Mr.  Gilbert  proceeded, 

Mr.  Ciibert.  My  lord,  I  received  dils  order 
on  Saturday  die  Sdd  day  of  March,  1678. 
And  on  Sunday  afternoon  1  sent  to  Mr.  John 
Bagm^  of  l>erby,  who  was  then  under-sheriff, 
requiring  him  to  meet  me  early  on  Mon<hiv 
the  34th,  at  Mr.  Pdwtrel's  house  at  West-:Ha]« 
him,  abobt'sonke  earnest  business  hrtdly  sent 
down  from  4ietords  of  the  eomicil,  wh^with 
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I  would  aoqi^ufttiiiiia  «t  ou];'iii«etii)g:  As  soon 
M  he  cune,  I  shewed  him  the  wamnt ;  after 
which  wo  searched  very  difioently  in  every 

Slace  we  oouki .  see,  hut  could  not  find  him  i 
loagli  afterwards  I  was  informed  he  was  in 
the  House  at  that  time  also. 

About  August,  l(ji29,  Mr.Powtrel  ohtaipeda 
licence  from  his  majesty  to  travel  beyond  sea, 
and  it  was  confidently  reported  by  the  papists, 
that  this  Mr.  Bvshy  was  ffone  over  too,  mso- 
m  uch,  that  when  sir  W.  Waller  came  into  these 
parts  in  January  1679,  with  warrants  to  search 
ibr  Jesuits  (in. one  whereof  I  saw  Busby's 
name)  and  would  have  searchei)  at  Haliam,  I 
dissuaded  bun,  and  did  assure  him  I  helieved 
he  was  gone  beyond  sea,  and  told  him  how 
often  I  bad  searched  for  himsin  vain  ;  where- 
upon sir  W.  Waller  diverted  to  another  place, 
though  I  have  been  informed  since,  that  Host^ 
was  )iever  out  of  England  ^ce  the  discoverv 
of  the  Plot. 

But  about  Christmas  last,  and  since,  I  having 
had  notice  that  Busby  was  in  England,  and 
particularly  at  West-Hallam,  and  had  been 
seen  last  corn-harvest  to  walk  in  Mr..  Powtrel^s 
garden  with  one  Anne  Smalley,  a  widow,  I 
thought  it  my  duty  to  make  it  my  further  en- 
<|uiry.a^r  him»  which  I  did  on  the  first  day 
of  Alarclv  last,  and  came  to-  the  boose  to  buy 
soii^  wood  for  my  coaL-pits,  and  then  brought 
five  or  six  persons  with  me,  and  sent  for  the 
constable  to  help  me  to  search. for  him,  which 
we  did  milst  pait  of  the  afternoon,  but  could  not 
find  him,  thous^h  he  was  seen  to  he  walking  in 
the  gaixlen  with  the  said  Anne  Smalley  when  I 
came  first  into  the  house,  as  I  was  afterwards 
uiformed ;  but  when  1  asked  the  said  Anne 
Smalley  for  him,  she  afhrmed  with  many  pro- 
te^ations,  that  be  was  in  Flanders,  and  not  m 
England,  and  that  if  1  had  any  business  with 
him,  I  must  go  beyond  sea  to  lum,  for  she  ImuI 
not  seen  him  for  above  two  years ;  though  she 
had  helped  to  convey  him  out  of  the  garden 
\  into  his  hiding-hole,  but  a  few  minutes  before : 
however,  I  proceeded  in  my  search,  and  found 
in  the  chamber  where  Busby  lodged,  a  crimson 
damask  vestment,  wherein  was  packed  up  a 
stole,  a  maniple  of  the  same  (as  the  Papists  call 
them)  an  altar,  stope,  surplice,  and  a  box  of 
wafera,  mass-books,  and  divers  other  popish 
things :  Then  I  told  Mrs.  Brs^'lsford  (a  kms- 
woman  of  Mr.  Powtrel's)  and  the  said  Anne 
Smalley,  those  things  did  signify  that  a  priest 
belonged  to  the  house ;  tor  the  book  had  been 
lately  used,  as  was  ai>parent  by  the  string  which 
was  put  betwixt  two  leaves,  whereof  F^ta  Fe- 
hniarii  was  on  the  one  side,  and  Festa  Martii 
was  on  the  otiier  side  j  but  they  stiffly  affirmed 
that  no  priest  hnd  been  tlrcre  of  above  two  years 
before,  and  jeered  me  when  I  could  notflliid 
him,  and  said,  if  there  was  a  priest  in  the  house 
why  did  1  not  take  him  ?         ^ 

H  hen  1  had  dpne  searching,  and  could  not 
find  him,  I  took  away  the  vestm^t,  and  other 
things,  H-faich  I  bron^^ht  to  the  .assizes,  a  fort^ 
night  afier,  and  did  ask  Mr.  Justice  Chariton 
(i»ho  cams  that  circuit)  his  opkiiooi  what  I 


should  do  with  tbem  ;  he  tbld  aas  they  mut 
bebvnit,  according  to-  law;  I  entrteted  hit 
iavour,  that  I  might  ^send  them  agasn  to  the 
same  place,  for  two  or  thi«e  days,  to  make-  tht 
piiest  more  confident,  t)iat  1  might  hettersfi^i 
prebend  him ;  he  told  me,  he  ceuld  givw  «• 
such  penooission ;  but  insisted,  that  they  eiigfat 
to  be  destroyed. 

When  aU  the  business  was  done  at  tbe^flsw 
sizes  on  the  crowii«stde  (where  I  wesroUiged  t* 
attend)  on  March  the  16tb  day  at  night,  1  w«nt 
to  the  judge  aji^in,  and  craved  l^is  lord8hi|pf^i 
pardon  for  presuming  to  send  bftek  ^le  popnh 
things,  contrary  to  his  opimon ;  but  aoquaiiiled 
him  that  1  intended  to  go  after  thena  to 
West-HaUam  that  night,  and  if  1  eouW  not 
catcii  the  priest,  1  resolved  to  bring  the  same 
things  again ;  and  after  I .  had  asked  hb  iord^ 
ship  some  queslioos,  and  received  his  direoliMMV' 
I  came  to  my  own  houae^  and  went  abouieleveft 
of  the  clodt  at  night  (with  aomo  Gompany  t9 
assist  me)  to  Haliam,  and  set  two  men  to  watdi' 
in  the  garden,  and  one  in  the  church  yac4 
(joining  to  -anociier  side  of  the  honae)  to  see  tf 
Siey  eould  spy  any  light,  or  hear  any  walki^ 
in  the  lofU  or  false  Boors,  when  1  made  a  nmam 
on  the  other  side  of  the  house.  I  sent  a  bmo^ 
before  to  call  up  the  constahlq,  and  when  h« 
and  two  or  three  more  came,  I  knocked  at  Mri^ 
Anne  Smalley  *s  window,  alM>at  twelve  of.tfa« 
dock  in  the  night,  and  said  aloud,  Mrs.  SmaUey 
open  the  doors,  I  am  qome  to  searciifos  a  po-- 
pish  priest.  Slie  started  up,  and  said,  Wh# 
was  mere  ?  I  told  her,  it  was  I,  she  knew  mm 
well  enough,  1  dwelt  -  at  Locko.  Then  1  stttd 
a  pretty  opaoe  of  time,  and  called  aloud  to-lier 
again,  and  spoke  the  like  words :  Iwt  by  %haM 
time,  I  suppose  she  and  her  bedfeUow,  Mn.* 
Braylsforu,  were  gone  to  ^ve  the  piiest  notioe 
and  to  help  him  to  his  hiding-hole,  fornohody, 
answered  me ;  th^  after  a  -  pretty  spaoe,  i- 
called  to  her  a  third- time, 'and  reraised  her^  ki 
the  king's  name,  to  open  the  doors,  for  I  wan 
come  to  search  for  Busby,  the  Jesuit,  who  van. 
a  traitor  by  law,  and  if  soe  would  not  open  ikm 
doors,  I  would  cause  the  constable  to  force  them 
open  ;  and  when  1  could  have  no  answer  fi(tH» 
her,  I  went  to  Joseph's  Dudley's  chamber 
'Window,  and  called  there,  cliargiog  him  in  th» 
king' s  name  to  open  the  doors,  but  no  answer 
at  ^  was  return^  ;  for  he  also  w«a  gane  into 
the  priets's  chamber,  and  found  Anne  Smnliey 
bus  v  in  helping  Busby  to  secura  himseU^  as  tlwh 
said  Joseph  Dudley  did  afterwards  inform  hmw 

After  I  had  staid  about  a  quarter  of  anhiOor- 
I  commanded  the  constable,  in  the  king's  naoan 
to  break  the  doors  onen,  which  was  done ;  and 
when  we  canoainto  ttie  priest's  chamber,  I  found 
the  fire  had  been  lately  extm^shed,  the  eoun«« 
terpain  and  the  Uankets  kid  m  oamfiised  heapa 
on  the  bed,  and  some  part  of  them  wann«  and 
some  part  cold  ;  the  upper  pert  of  the  feather 
bed  was  cold ;  which  I  wondered  at,  then  I 
put  my  hand  underneath^  and  the  hed  waa 
[  warm ;  for  Uiey  had  turned  it.  I  looked  for 
the  pillow,  sheets,  cap,  &e.  hot  Anae  Smallej 
(as  I  wa«  altenravda  informed)  hadlriMi  tbea^ 
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Mto'die  isbamlier  where  «he  ky .  I  asked  b^r 
4i9em  quettipiM  Bbout  the  person  that  bad  lain 
■•thi*  bedthat  nigbt,  aod  particalarlj,  whether 
«r  no-  it  WIS  not  'BushyP  l^e  told  me,  no 
My  kadbihi  mtliathedttiatniglit ;  1  told  her, 
I'WW  sure  some  person  had  tain  there;  for  the 
fattier  bed  was  waim  on  the  under  side :  she 
totk  many  protestations,  that  nobody  had  lain 
thei«of<fi7ers  nig^hts  before :  I  replied,  if  she 
would  disoover  liie  person  who  had  lain  there, 
ii  would  BB?e  her  and  me  much  trouUe:  biit 
when  ^H  I  oould  say  would  not  prerail,  I  told 
\l  nmit  aearoh,  for  I  was  confident,  that 
vas  'in  the  hoose,  because  ^e  woold 
we  w4io  it  was  that  lay  there, 
ibsgsn  tb  search  aboat  one  o'clock,  and 
eaniknied  tiU  after  ten  next  rooming  before  i 
eooU  fiad  lym  :  and  though  the  watchers  in 
the  gaiden  told  me,  they  heard  his  paces  and 
iiB|^ireiypbui»ly. amongst  the  lofts  and  false 
ibom^  aaid  described  en  the  out-side  of  the 
home/  tlM  place  where  they  last  heard  him, 
wiAm  the  apace  of  nine  or  ten  loot  where  he 
was  hid  ;  yet  were  we  almost  io  many  hours 
bcfiwe we  couM  find  him. 

Atlaat  when  the  searchers,  were  almost  all 
tired,  Anae  SmaHey,  and  others  of  the  family, 
SDolfed  at  us,  and  asked,  What,  have  you  not 
fimnd  him  yet  ?  Yon  said  there  was  a  priest 
in  the  bcmse,  why  do  yon  not  find  him  tnen  ? 
Why  da  you  not  take  him  ?  1  said,  All  In  good 
tine  ?  I  was  resolred  to'  find  biro,  or  starve 
him  out :  N&y,  the  ibot-boy  of  the  house,  see- 
ing my  aervaot  look  within  the  kitchen-chiip- 
aey,  -where  tfiere  hung  a  port-mantle,  said, 
jeering  to-  my  man,  h^As.  it  he  be  not  in  the 


After  dhose^  persons  had  pleased  themselves 
a  good  wlule  with  mocking  us  for  our  disap- 
foittfient,  I  -peraoaded  two  or  three  of  the 
oearehers  once  again  to  climb  upon  the  lefts 
(w4bidb  I  cooM  not  do  myself,  by  reSson  of  a 
kmMiieaB  in  my  shoulder),  and  look  well  near  * 
the  ploee  where  Busby's  last  steps  were 
kBora.  Wkidi  when  they  had  done  some 
wtttfet  and  found  nothinff,  I  took  my  sword 
mad  seabbaird,  beinr  in  the  room  underneath) 
asut  knocked  on  tne  plaisler-fioors  over  my 
heofi,  aod  caused  them  to  answer  me  with  the 
Hbe^  kiioddi  V  as  near  the  same-plaoeas  they 
oouldt  oad  wneii-  we  bad  examined  the  floors  in 
this  aumner,  I  knocked  near  «nto  a  stack  of 
three  cbinmeys,  but  they  qeuld  not  answer 
wkfaiB  a  yard ;  I-  knocked  agam  in  two  or  t]^ree 
pbces  near  the  chimneys ;  yet  still  they  could 
BBt  answer  near  those  places,  but  told  me 
these  was  nothing  but  tiles  and  roofing ;  1  bid 
them  break  open  those  tiles,  which  tliey  did, 
HbA  cipM  mMer^hem  a .  wooden  daor,  and  a 
fil^iron  hinge;  1  hidthem  break  the  door; 
then  one  of  the  searchers  put  ia  his  hand  into 
a  little  hole  that  was  broken  in  the  door,  and 
liilt  a  hat ;  then  he  told  me  some  body  was  in 
thatpkoe,  for  a  man  had  thrown  his  hand  off 
the  hat;  ihen  1  caused  them  to  break  open  the 
caftMice^  which  when  tb^  had  done,  Busby 
gpcka  t»  thein^  and  datirtd  them  to  be  eivD ; 


when  they  t<dd  me  wbkt  be  said  to  theni, 
I  charged  them  to  be  civil  to  hiVn,  and  bring 
him  to  nje,  which  they  did.  Then  I  arrestoa 
him  in  his  majesty's  name  for  hieh  treason, 
and  afler  he  had  refireshed  himself  a  little,  I 
told  liim  he  must  get  on  his  boots,  and  pre- 
pare himself  to  ^o  to  Derby. 

t8oon  after  his  apprehension,  (I  perceiving 
him  to  be  a  little  dismayed)  I  cnoou imaged  him 
and  said,  he  should  have  afl  tlie  fiivour  a  per- 
son in  his  cntnimstanees  could  expect;  ijnr  I 
told  him,  I  understood^he  wtis  a  gentleman  of 
a  ^food  family  in  Buckinghamshire  oi*  Oxfbrd- 
shire,  and  that  his  brother  Ki'ed  at  Coddington, 
in  Oxfordshire,  which  he  acknowledged,  and 
thanked  me  for  my  civility. 

I  was  so  well  satisfied  that  we  had  appre- 
hended him,  after  mnch  tedious  watching  and 
searching,  that  I  never  tfaonght  of  sending  any 
man  to  fook  what  was  in  the  hiding  hole  wiih 
him ;  but  after  an  bourns  stay,  t>r  thereabouts, 
I  took  him  away  from  Qaliam  between  eleVen 
and  twelve  o'clock  on  the  lath  of  March  last, 
and  brought  him  to  Derby  between  one  and 
two  o'clock ;  where,  after  I  had  taken  his  ex- 
amination, I  made  a  Mittimus,  and  comifiitted 
him  to  Derby  gaol. 

On  Sattmiay  foDowing,  I  writ  a  letter  to  Ox- 
ford to  the  ri^ht  honourable  the  earl  of  Con- 
way, one  of  his  majesty's  principal  secretaries' 
of  state,  informing  his  lordship  of  the  appre- 
hending and  commitment  of  Busby,  ana  in- 
closed a  copy  of  his  examinatbn,  to  which  his 
lordship  writ  me  a  letter  in  answer,  that  he  had 
acquainted  his  majesty  with  my  proceedings,' 
who  did  very  well  approve  ot** what  I  had  done. 

Buslnf'  My  lord,  I  am  an  alien ,  bom  at 
Brussels.  " 

Baron  Street.  Was  Vour  father  of  that  place? 
It  is  a  very  good  fkmily. 

Busby.  My  father  hved  at  Coddington,  my 
mother  was  an  heiress,  and  here  is  an  affidavit 
ready  to  be  produced  of  what  children  my  fa- 
ther had  before  he  went  beyond  sea,  born  at 
Coddington,  out  of  the  register  of  that  place ; 
I  have  bad  no  time  to  bring  a  particular  certi- 
ficate where  I  was  bom,  and  wnat  other  chil- 
dren my  father  had  beyond  sea ;  my  father 
went  over  about  the  beginning  of  the  troubles, 
and  I  am  about  40  years  of  age. 

After  the  Judge  had  told  Busby -of  the  Act 
for  Naturalization, 

Mr.  Busby,  I  suppose,  'Xny  lord,  that  act 
may  stand  good  as  to  privileges  <^  the  subject, 
but  not  as  to  penalties. 

Baron  Street.  Yes,  as  to  all  intents  and  pur<> 
poses :  Read  the  Au  29  Car.  2,  cap.  6.  . 

*<  An  Act  for  the  Naturalizing  of  Children  of 
his  Majesty's  English  Objects,  born  in 
foreign  Countries  during  the  late  Troubles. 

"  Whereas  during  the  late  uiihappy  trouble* 
in  England,  which  began  in  the  year  of  our 
Lord,  1641,  and  continued  until  the  time  of  his 
muesty's  most  happy  restoratiim,  divers  of  his 
majesty's  English  juqjects,  as  wtA  of  the  no- 
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ii)ity  «s  qdiarsi  did  eitber  1^  Kawm  of  tfa«ir 
Hftendaftce*upoii  big  nuyesty,  or  for  fear  of  the 
then  usurped  powen,  r^nje  ip  jpu^  It^ond 
the  seas  out  of  bis  mijest^'s  donuniQCis,  and  it 
jSkw  bereaAer  becoine  difficult  to  juake  proof 
of  the  occasion  of  such  their  reaidencp :  ^Pf^ 
for  preventing  of  all  dispu^  and  (Questions  that 
nay  arise,  whether  the  childr^.of  such  Jus 
nuyesty's  subjects  of  this  i>e^)ip  l^re.  nigral- 
kom  subjects  of  our  soTcpreigif^  ^9rd  the  ki^g* 
and  to  express  a  due  sense  or  the  merit  of  all 
such  loyal  persons  as  out  of  their  duty  aiid  fide- 
lity to  his  miues^  and  his  ^j^iier  of  Ues^ 
naemory,  did  ior^,  or  were  driven  itnm.  their 
i^tive  pountry : 

^  Be  it  dciciared  and  enacted  by  the  King's 
most  exoeUent  m|yesty,  by  and  with  the  con- 
sent of  the  Lords  wur^ual  and  teoiporall  and 
tjbe  Commons  in  this  present  paHiament  as- 
fiembled,  and  W  the  ai)ihority  of  the  sape, 
Thatt^harles  Cferard/a^4  Efizabeth  Gerard, 
children  of  th^  right  honourable  Charles  ferd 
Gerard  of  Brandon,  Trever  Wheler,  and  Do- 
rothy-XEzabeth  THuder  children  of  sir  Charles 
Wheler,  Wonet,  ^u  Ravenscroft  the  wife  of 
Edward  Ravenscrbfi  o^  Brettb^  in  ikhe  coun^ 
of  Flint,  esq.';  one  of  the  daugnters  pf  «^ 
Richard  lioyd,'  jjnught,  deceased,  oom  at 
Cfdais  in  France,  and  aU  other  persons  who  at 
^y  tiine  betwejen  the  14th  dajy  of  June  in  this 
flbld  year  of  our  Ixh^  \&\X\  ana  the  34th  day  ii 
March  in  the  year  of  our  Lord  1^6p,  were  pom 
out  of  his  majesty's  dominioi)s,  ^ii^  whose 
Aiihers  and  mottiers  were  natural  born  sumects 
of  thi&Tealra,  are  hereby  declared  and  shall  for 
ever  be  esteemed  and  taken  to  all  intents  and 
Durposes,  to  be  and  to  lij^ve  beefi  the  natural 
born  subjects  of  this  kingdom;  and  tl^t  the 
said  cbwren,  and  a}f  9%er  persQiw  bon^  as 
fl^foresaid,  and  every  of  muBy  are  and  shall  be 
fldjud^ied,  reputed,  and  uKen  iff  b^  and  to  bfive 
bieen,  m  every  respect  ani^  ^gree,  ^^9^^^  bo^ 
subjects,  ami  free  to  aA  in^temts,  purposes,  and 
oohstructions,  as  if  they  ^d  i^ejy  of  them  hB4 
been  born  ii^  Epffland. 

*'  And  be  it  turtber  enacted  and  declared  by 
tiie  authority  aforesaid,  That  tjie  children,  aiid 
other  nersons  as  aforesaid,  and  eveiy  pf  tbem, 
shall  DC,  and  are  hereby  gabled  and  adjudged 
able,  to  all  intents,  constructions,  aiid  pi^pqses 
what'^oever,  as  well  to  dem$tnd,  as  to  have  find 
t^y  any  titles  of  honour,  manors,  lands,  te- 
nements, and  hereditaments,  ^nd  ajl  otiier  pri- 
vileges ajnd  imratlnities  belonging  to  tlie  hege 
people  and  natural  sut(|ects  of  tnis  kingdom, 
and  to  nuke  his  or  their  resort  or  pedigree,  as 
beir  to  his,  their,  or  any  of  tbeir  ancestors, 
Mneal'or  ooHateral,  by  reason  of  any  descent, 
remainder,  reverter,  right,  or  other  title,  con- 
veyance, legacy,  or  bequest  whatsoever,  which 
hath,  may,  or  shall  descend,  remain,  revert, 
ftocme,  ooffie  or  grow  unto  the  said  children, 
^r  persons  bom  as  aforesaid,  or  any  of  then  ; 
M  also  to  have  and  enjuy  all  n^pitr^,  lands  find 
feoemetiti,  or  otber  ltc're<litan^ent'^,  by  way  of 
pHrcb^se  or  jyift  of  any  pc'i  ^o^  or  )><:rsQPS  wba^ 
•^•^W j  Kl||b9 tq pro«§ci*|e, pttr^fe^ ioaiatain* 


avow  and  justify  all  And^P  JOVWrirf'  _ 
suits  and  causes,  And  all  otoar  .(|M||0s  ^^9^ 
lawfuUy,  Ubendly,  finwd||r  #Ad  i^Ois  ^ffi*m 
said  children,  -M  the  p0pifiis.bOT|iifis  afiHnan^ 
and  every  of  tbeoi  hift  bcfjn  \fwi^tf  fagjlWi 
parents  within  this  kingifow,  or  as  anjjf  fiA/u 
person  Qr  persons  ,boi;^  .witbin  .ttiis  illUgJBW 
may  lawfuUy  in  awy  iripe  *>>  ^jrl^w,iiifi(^ 
statute,  provi4(m,.cu^oip^,>ar  oUi«r  4lm[  irftit^ 
soever,  bad,  niade,tdone,pyowulg^yBrQ<iaiwiHi, 
or  provided,  to,tl|p,i?pn|rj»ry  <h^^  W9^  iW 
notwithstanding ;  provided  Mwi^b,  42^  iffa 
penson,  pth^.thaa.tb^  peqpups  99fmikf  n^QiQi 
m  this  a<^,  shall  have  any  iha|ieqtjtlyaiidi9r,4W* 
cept  such  person  shall  wtfbin  wvfm  J'WtW  ^iKijI 
ensuix^,  receive  tl^  Sf^ncx^ifo^  fif  tfep  J^flf  • 
Supjpor,  and  within  one  mp^tb  iie|Et  aA»f)iN|i 
receiving  the  Saciamei^  tak|i  tfa^  nMkP^lf 
Allegiance  and  Supnem|i«:y  19  JMwe  9f  hb  bw* 
jesty's  courts  at  Westminster,  and  4WiEtr  iiiilo 
the  court,  at  the  same  time, »  cwtifigrtp  of  jucll 
bis  repeiving  t^e  laid  jj^yijanyn^,  ^  tbm 
nuke  proof  thereof  by  wittiwscis  lobpfSiqHMt- 
ed  vwa  voc^  upon  oath. 

'<  And  be  it  further  eam$^*T^  p^pgum 
or  persons,  other  than  the  pefjunn  mpwly 
named  in  this  jiMQt,  stiaU  h|ive  «^  miMNl 
thereby,  until  he  pr  they  fHa^  im^f^mfti 
the  Saiqitment,  and  JQwde  pipof  tfaii|ire«f  by  iOBT^ 

tificate'andvidtj^esses.  And  ta|fi(r»  ^miim^ 
in  manner  aforapa^d. 

'*  And  for  the  better  mpiMftirt^ti^  and  jpmtft 
of  such  qjualificaUons  fts  noay  f^titjieiugf  pMPO 
to  the  benefit  of  this  #fi^  whieb  in  jWQ^ieps  af 
timem^ybe  very  bvd  tf^  k^  proiMeid:  B»  il 
further  enacted,  Tha^  any  p^nMfi  h^vio^jqe* 
ceived  the  sacrament,  and  made  ppiQof  ibosMlf 
by  certificate  and  witnesses,  aiid  tfJtfiH  ^  wA 
oaths  ifrithin  tji^  time  a^e^aid,'  in  imj^  if 
his  majesty's  courtf,  in  mmfpv  ptomm^ 
fbal)  an4  p^y  be  «dl|UtM  to  unJ^  proof  (NT 
sucli  his  fluahficatign  m  the  f#id  <MPrt  by  wil-' 
nesses  viw  voce  to  W  fnmmtfmi  «P%»  Mlh  • 
and  if  |i.e  sH^all  ^lake  prqiof  thnpeff  to  tto  aatiiH 
faction  of  the  aai^  ooiuf,  b^  pbaH  iheuwiMiB 

|i^v^  1^  ^erti^c^  |her^  und^  A^wtl^'^ 
said  pourt,  to  be  hj^i^wm  Wf^Mi  in  tfe  saiil 
court,  9pd  for  ever  ftfter  Qpom  abfwjng  sfM^ 
certificate  or  enroikuent  tber^,  every  a^ob 
peraon  shall  bav«  full  benefit  of  ^  blMb  at  if 
he  h^d  boQp  therejo^pr^y  mwd.-* 

Baron  Street.  Then  you  are  a  natural  bom 
subject  by  the  lair  act  of  patliament  ^  whereby 
it  appears  that  tA  persons  bom  abroad  in  this 
kte  troubles,  who  went  outof  thifkin^om  bjF 
reason  of  their  sufferings  ^r  the  kmg,^  are 
made  natural  bom  subjects,  as  if  bom  hm: 


Then  Jm^ph  Ihtfi^  wti  c«Hed 

B^roD  Street.  Joseph  Dudley,  do  ymi  knoif 
the  prisoner  at  the  W?  Look  upon  him. 

J>udkjf0  I  bar « luMwn  hii»  Ibflse  miMiBi 
and  iQore,  to  itdong  to  dir.  Powti^l'f  al  WlfHit 
Halkm  to  whom  1  was  at  that  tiini  a  imniaat, 
vhiarpbpoilciatedasaiMMiili  Mdwaakipito 
do  that  qCms  vhm  l\mm  tyind  \mm  Mp 
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y^ 


y«i#l^  .foM  jppw  toi$  iad  lymrjat 
t^ii^ww  .lno^gikt  l»  W  obrifllaMd  hf  him, 
jrfiwun  ^  Jbe  «McliMi$  irhichlwike^aaitiy 
4dl>««fte  W^kievafMiakfnesI;,  VutJirilli 
:ii4at  pmnrar  lie  «iMdd :  Anii  I  -s^sadf  hare 
4ita!P  f»re  or  Ae  4oani  ^  Aioh  tsnas,  iHdch 

^^paiiop ;  fc^Jipot  iByjKonufiDg  to  be  Wythey 
jM  wpope  tlifft  InMl  Mia  «(infidwe.Mi  me. 

Ji«m  <$<nn^.  TcU  m  m^uiit  y on  kftoif:OW- 
ma0g  Mr>  ftii^jr'«  ^^Monr  an  idiai,  m  he 

13iKi<4»y.  fie|dto.you,  liiat  wheo  the  cM 
/iPiraiwefie'heKJiiCnglaiid.  hieftlfaeraaimO' 
idler,  with  ihek*^  faimly,  veot  I)eyeii4  sm, 
mkfiVi  he  WM  horn ;  b«t  my  lotd,  in  disoowsr 
iM^  «rHh  my  iBaflteroBdl  oihersof  the  Ittte  wwo^ 
^hsre  heuxi  Mr.  Buiby  rehite  what  iiap(jeii- 
fld  tod&fir  luuiuiy  i^  /khoee  times,  and  that  their 
Jhaaee  WW  often  ftandonei},  mdl  his  ikthcr  aad 
piother  living  at  CDddiagton  in  Dilotsdabire  (as 
im  telle  yo9)  the  first  time  the  soldiers  eame  to 
gihwdrTthirhmiBr^  he  waeaioufttRvo  veoneU 
0r  more,  and  bieii^  fisghled  at  t)ie  eoldieita,  hf 
M  himelf  hdiiad  the  bedLiii  the  ewrtaioe,  so 
ihat  nHule  they  vere  there,  Bone'of  the  house 
Iqiev  where  to  ind  him,  which  made  them 
Miev:e  that  the  aoldien  hftd  taken  imn,  or  made 
Imnawfty;  but  when  the  aoUien  were  gone. 
We  vioihiBr  and  9ome  ol*  the  ftunily  iamoDling 
lor  him  in  her  ehteher,  he  heaiing  them,  m^- 
nearpd ;  ao  that  with  great  joy  t&y  reoeiFod 
fmrn.  My  hvd,  I  thmk  the  place  was  Cod- 
•dtegioo,  where  he  tdis  you  ma  ipother  lived, 
fmk  tfaBt  it  waa  bar's,  she  being  an  heireas.  At 
leeat  I  am  very  oertaio  I  have  heard  him  apeak 
«f  the  olaoe  where  he  was  bom,  to  be  m  or 
^boot  Osfokdshire,  Ithinkit  wasCoddingtoii; 
Ibr  it  io  the  pbuse  where  Mr.  Charles  Suflby 
liiaeldeBt  brother  mvw  liveth,  and  he  saith, 
IImI  from  thence  his  father  and  mother  went 
beyond  sea. 

Bwffty.  '  When  did  yon  bear  me  disooorse 
•By -such  thing  aa  you  have  related,  and  vitb 
vdiom;  yan.speab  tbia  by  hearsay,  do  yon 
•IMt? 

Dudley.  Several  tisaes  with  my  master  and 
HilMESy  aa  I  said  before,;  iiiien  they  bare  been 
iafldng  how  some  fiunilies  have  been  rained  by 
tlie  great  ofiia'eisione  of  those  times,  some 
Img  plimdepad)  others  saanestered,  and  forced 
im  leave  their  estates  and  friende,  which  you 
bttve  sold  was  your  mother's  ease  \  for  their 
gi«et  s^fferinffs  meed  them  to  go  from  theer 
•own  hnoaeT  And,  my  lord,  when  he  was  about 
Avy  yeofv  old,  he  did  also  say,  diat  he  could  re- 
moilber  aoldieiy  coming  again  to  phmder,  and 
he  fadi^  at  that  time  in  the  garden  or  ordMHl, 
Im  didmde  himsdf  in  the  hedge,  whew  he  did 
naptiaHO'tiil  they  w«ee  gone,  and  then  be  eame 
faih  when  it  wtts  bite  in  the  evening ;  but  his 
■elber  not  any  of  the  fiunily  knowing  where 
htmth  Mtfeey  fnuebibartheyba^'lostbhn; 
litidmkM  cma  tothtm,  tlieywwe  not  a 


lillfoiDyed;ftat«ftBrt11iist|mr^wei«  komedi:. 
at^  beyond  sea,  and  took  nim  with  them, 
wtem  hv  maiher  edninmed  sevenft  years  an^ 
bldl  flevaral  cbiUran  there,  die  wbi<4i  1  hafte 
•heard  hiaa  say  of  himoelf,  -mid  4si  her  being  at 


Banm  Artef.  Mr.  "Siisoby,  the  endenee 
aays,  (dMit  ynu  -told  a  story  v  yonr  tnoAer'a 
MBK  being  plundered,  and  how  you  Ind  youf- 
aelf  in  tbte  curtains  whan  yon  Mias  two  yeosv 
old,  and  in  the  garden-hedge,  when  five  veaMi 
aid,  ibr  fear  ef  lie  soidfovs,  andibat  aoon  after 
your  mother  went  beyond  aed,  <wfaere  she  bad 
aemal  dtaildmo,  w^icfa  yonraeif  told  6*om 
yonr  own  nwMitb,  and  Ik  bad  it  not  from  •other 
people. 

Baaon  Street,  fint,  Mr.  IDndlejr,  Wbdt  enn 
you  say  aa  to  his  being  a  priest  or  jesuit  ? 

Dudley,  My  lo^,  my  master  and  bis  fbrnily, 
and  aA  |»apists  that  were  ac^juainted  ^vilh  him, 
ever  owned  idm  to  be  a  Jesuit ;  and  several  of 
them  have  Baany  times  t6l4  me  so :  Besides 
he  himself  has  owned  that  be  was  o(the  socie- 
ty of  Jesus,  particulariy  one  time,,  when  I 
shoidd  have  been  his  convert;  telKng  me. 
While  I  was  out  of  the  true  fUth,  I  could  not 
be  saved  ;  and  there  was  no  way  to  be  saved, 
but  by  belit>ring  the  eathdic  cnorcb,  whidi 
.was  the  Knnan  eatboiic,  as  tradition  makes 
appear' ;  fat  God  help  me,  I  was  a  poorberetic, 
and  led  by  weak  and  blind  pastors ;  for  tbgr 
bad  their  leKgionoidy  from  Cfalvin  and  Luther, 
and  every  sttly  fellow  was  made  aow  a  preacher 
of  the  gospel,  belbre  be  understood  it ;  but  tbot 
ha  ana  an  iesuits'  were  Meen  years  labouring 
in  dieir  studies  and  degi^,  before  tfaey  came 
to  be  ordahied. 

Busby.  I  pray  yon,  where  and  when  was  it  I 
said  all  this  to  you  ? 

Dudley.  In  the  rardens  at  West-Hallam, 
where  my  master  Mr.  William  powtrel  and 
Mrs.  Anne  (SmaVcy,  after  great  persuasions, 
sent  me  to  you  \  and  told  me  tbev  bad  sent 
yon  before ;  and  ^at  I  should  fine  you  there, 
where  I  did.  And  your  first  dk^course  was  of 
the  gardens,  withal  gi^in^  me  a  descr^ptioQ  of 
the  Jesuit's  ooUege  in  Liege,  where  yon  did 
(as  I  rsinember)  own  your  receiving  ordars. 
Besidea,  I  have  heard  my  master,  Mrs.  Sraal- 
tey,  Mrs.  Winifrid  Attwood,  and  George  Har- 
rison (who  lived  in  the  eollegco  beyond  aea) 
own  it.  And  yourself  said,  Thet  Mr,  Evers, 
my  lord  Aston*s  priest  (who  bad  hem  with  you 
at  West-Hafiam)  was  your  maafcr  and  tutor, 
when,  as  I  think,  yon  were  ^  scholar  at  9t. 
Omers. 

Busby,  How  long  do  yon  ^ay  you  hiwe  lived 
at  West-HaUam  f 

Dudley.  Betwixt  six  and  seven  years. 

Busby,  When  wa9  that  I  talked  of  the  gar- 
dens at  the  college  of  Liege  ?  And  wbedier  I 
told  you  I  was  a  jesuit  when  I  tpoka  ^tieg^ 
gardens?  Wha^time wi^it,.whiyear P 

DutUey.  I  cannot  say  the  time,  but  It  wan 
aince  I  uved  at  Qallann,  and  tt  waa  when  yon 
persuiided  me  to  be  a  Cirtholic. 

Buibjt.  Yoatakeaveompasi  of  six  yeu% 
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this  is  a  m^  story.    Pray,  what  wsere  my  ar- 

gtmneuts  ? 

Baron  Street*  You  were  about  to  convert 
him,  and  then  you  told  him  this  ;  it  is  enough 
yon  hare  endeavoured  to  make  him  change  his 
religion ;  but  it  seems  your  arg^uments  were 
not  of  so  much  weight  as  to  b^  remembered. 

Busby,  I  pray  you,  was  I. ever  with  you 
alone  to  tell  you  i  was  a  Jesuit  P   Let  me  know 
-the  year  and  time,  and  what  induced  me  to 
sayso^ 

Dudley,  I  cannot  satisfy  you  when  the  dis- 
oourse  was ;  but  I  have  been  alone  with  you 
in  the  garden  a  hundred  times  and  more; 
when  you  did  satisfy  me  that  yuu  was  a  Jesuit, 
was  the  time  when  you  did  move  me  to  be  of 
yotyr  persuasion  ;  the  which  I  did  so  far  con- 
descend to,  that  ever  since  there  was  none  of 
^  family  more  trusted  than  I ;  for,  my  lord, 
J  did  give  them  ail  the  assurance  that  mig^t  be 
of  being  of  your  religi&n  ;  but  the  times  being 
troublesome,  and  the  fear  of  disobliging  my 
friends,  particularly  one  or  two,  who  had  the 
care  and  management  of  a  house  of  mine 
(which  was  then  in  trouble)  then  I  durst  not 
consent,  yet  my  seeming  inclination  did  ever 
much  please  them,  and  they  did  so  far  credit 
me  that  my  master  did  intend  (as  he  told  me) 
to  take  me  beyond  sea  with  him ;  nor  did  I 
know  the  contrary,  till  I  was  upon  the  road 
for  Dover,  and  then  he  told  me  tnat  his  imcle 
Busby  was  inserted  in  the"*  pass  (by  the  name 
of  Thomas  Jackson^  which  he  shewed  me ; 
but  he  having  no  mmd  to  go,  stayed  in  Eng- 
.  land,  (and  for  the  most  part  at  Hallam)  so  that 
my  master  commanded  me  back,  to  look  after 
his  affairs  there  :  and  for  some  time  before  he 
was  to  return;  he  said  he  would  send  for  me 
over.  !Ever  since  he  lefl  Uallam  Mr.  Busby 
hath  continued  privately  there,  for  none  be- 
sides Mr.  George  Brent  and  myself,  and  the 
women  of  the  house,  were  suffered  to  know  of 
him  ;  nay,  some  of  his  relations  who  have 
lain  in  the  bouse,  have  not  known  but  that  iie 
was  beyond  sea,  though  they  were  papists, 
yet  he  would  not  suffer  t\iem,  but  concealed 
nimself. 

Bushy.  I  pray,  will  you  tell  me  what  day, 
.  month,  or  year  it  was,  you  and  I  had  this  dis- 
.course  you  speak  of;  and  tell  me  how  it  came 
^  that  I  was  so  famihar  with  you  ? 

baron  Street,  What  need  you  impose  it 
'  upon  him,  when  he  saitk  he  bath  lived  with 
vou  six  years  and  more?  He  cannot  remember 
It :  but  ne  tells  you,  that  it  was  in  the  gntrden, 
where  he  has  been  with  you  a  hundr^  times 
and  more,  not  tjiinking  further  of  it ;  it  is  im- 
possiY)le  to  satisfy  you  the  particular  time: 
therefore  why  do  you  ask  -him  such  a  foolish 
question  ? 

Bushy,  I  desire  you  will  let  me  know  how 
you  ^as  you  pretend)  come  to  know  I  was  a 
Jesuit. 

Dudley.  Sii',  it  is  what  you  know  to  be  truth, 
j^nd  I  am  sure  you  cannot  but  remember,  it  was 
in  tho  walk  at  the  head  of  the  orchard,  where 
)uuwa3  before  me  expectuig  my  coming  to 


you,  and  did  then  use  all  the  penniadiiig.meaiia 
that  might  he  to  confirm  me '  in  vo v  opinioit ; 
in  whicn  I  seemed  so  well  satisned,  that  yoa 
told  me  you  wouki  Uskve  me.  to  consider  of  il  { 
bu|  that  I  ought  to  forsake  mj  frienda,  awl 
whatever  else,  to  come  to  God  Ahnighly,  «f 
which  you  did  not  doubt ;  but  bid  me  he«am» 
ful,  for  delays  are  dangerous:  and,  niylord, 
as  to  his  being  a  Jesuit,  he  did  own  it  wlieft  my 
master  was  committed  to  prison  for  refusiiig 
the  oaths  of  supremacy  and  alleffianoe  ;  (for 
he  was  then  private  at  West^Hafiun),  withal 
saying,  in  his  consdenoe  he  ought  nol  to  lake 
them,  for  their  church  would  not  aUow  it,  but 
on  the  contrary  did  expressly  forbid  it :  nevd^« 
theless  Mra.  Powtrel,  Mr.  William  Powtrd, 
and  divers  of  the  fieuxiily  did  argue  for  his  so 
doing,  especially  afier  Mr.  Thomas  Caiuiynge 
came  from  St.  Thomas,  in  Staffordfahire,  and 
said,  that  his  uncle  Fowler,  he,  and  all  belong* 
ing  to  him,  had  taken  the  oath  of  aUegtaDce-: 
and  that  it  was  ^e  opinion,  and  with  the  con- 
sent of  Bir.  Fitter,  their  priest,  that  they  mAghl 
do  it ;  and  for  that  reason  Mr.  Canoyngi^  eame 
to  advise  my  master  the  hke :  but  Mr.  Bi^y 
did  reject  the  motion,  and  said,  no  secular 
priest  could  give  leave  so  to  do,  and  for  his 
part  he  was  absolutely  against  it,  and  so  wag 
all  the  sodety :  but  if  seculars  gwetoo  moeh 
liberty,  he  would  not  be  guiHy  of  their  fank  % 
•so  when  all  would  not  prevail  with  him,  then 
Mrs.  Powtrel  and  I  went  to  Mr.  WiUiam  Brent, 
at  Fox-Coat  in  Warwickshit^,  her-grandfather, 
and  Mr.  Busby's  fath^n'-in-law,  a  oovmseiler, 
to  have  his  advice ;  and  upon  his  writing 
several  letters  to  my  roaster,  and  Mr.  B«iBhy, 
that  it  was  proper  for  my  master  so'todo^  nor 
could  he  avoid  it;  then  in  compliance  to  Mr. 
Brent,  he  did  not  much  oppose  the  taking  of 
the  oath  of  allegiance  :  and  those  letters,  the 
next  night  after  Mr.  Gilbert  had  taken  Mf. 
Busby,  Mrs.  Smalley  (for  fear  he  should  find 
them)  did  bum,  but  shewed  them  to  mo  as  abe 
was  u>dking  over  many  papers  more,  Uie  most 
of  which  ime  did  likewise  bum. 

Mr.  Gilbert,  For  your  lordships  and  the 
jury'ji  further  confirmation  that  the  prisoner  is 
a  Jesuit  a»weU  as  a  priest,  and  that  he  held  a 
dangerous  correspondence  with  some  -of  hife 
order,  which  have  been  executed  for  theur  tcea- 
sons  in  relation  to  the  Plot,  I  must  np%<wiiii 
your  lordship,  that  this  Busby  was  poocurator 
for  the  Jesuits,  and  that  he  received  the  ronta  «f 
their  lands,  from  167S  till  1677,  and  that  he 
disbursed  and  returned  several  great  sodm  of 
money  to  divers  Jesuits,  as  may  appear- hy 
letters,  and  his  account-hook,  which  I  I04k« 
where  may  be  seen  what  dealings  and  tranfiic- 
tions  he  had  with  Gawen,  Harcourt,  Turaeiv 
IreUnd,  Pool,  Qennet,  Heatoo,  Tonson,  asd 
others  of  his  tribe :  he  could  not  deny  it  to  he 
his  own  liand- writing.  My  lord,  here  is  the 
book.  (Which  was  presented  to  the  jud^^, 
and  perused  bv  faim^  Then  Mr.  Gilbert  pto- 
ceeded.  My  lord,  I  did  also  seavcb  at  Weal* 
Hallam  house  for  Aopi^  priestly  garmaala 
(being  well  informea  toat  there  were  such  ia 
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Hie  ftdwe),  and  itfand-  dirers  suits  of  <  vest- 
menta,  and  other  popish  trinkets,  whioh  I 
iRNiffbt  aw«y;  togetner'with  those  I  formerly 
ieBt  lack  from  the  hist  assizes;  all  which  I 
hare  feady  in  Court  to  be  produced,  and  ha^e 
aho  a  laiDister  here  (who  nas  formerly  been  a 
popisli  priest  hunself,  to  inform  your  lordship 
the  names  and  use  of  all  the  particnlars ;  here 
ar»  aim,  my  kird;  a  bc»rdf  wafers,  which*  I  snp- 
ffoaethey  use  for  tfaie  sacrament  at  the  mass  ; 
the  larg^er  sort,  I  am  told,  are  for  the  priests 
lae,  Ihe  kaMr  f^  the  people ;  and  here  are 
tbr wafeT'-irona  which  made  them .  Mr.  Shep- 
pey,  pray  tell  my  lord  and  tbe  jury  the  names 
of  aA  those  things,  and  how  ttie  priest  us^ 
them  at  mass.  .    . 

Bfr.  Sifeppey  taking  up  the  things,  said.  My 
land,  this  is  a  Tiestment,  used  when  the  mass  is 
said  ;  this  is  a  stole,  and  this  is  a  maniple,  and 
tfaiaair  Antipendiana  :  And  so  gave  an  aceonnt 
irf'.thevestof  the  trinkets. 

Then  TAomfff  If ottifwav called  and  sworn. 
'>  Baton  Sirat.  What  can  you  say,  friend,  of 
tli^pnaOBer  P  See  if  you  know  him,  lank  upon 
Iwu.   ' 

Hmtis.  I  know  him  wdl  enoufirh,  he  persuaded 
Ike  to.  be^  a  Roman  catholic,  when  I  was  about 
'  aoK^marry  a  rotm'a  daaghter  that  was  a  papist : 
whom  I  could  not  have,  until  I  turned  to  their 
ni^gieta.  Mr.  Busby  peituaded  me,  and 
i»to  beimd  converted  me,  bound  me  to  be- 
hme  that  matrimony  was  a  sacrament :  he  gave 
me  absolution,  and  made  me  do  penance ;  die 
i^«Ml  ^'the  abtwlutioii  I  cannot  pronounce, 
bua  I  have  Been  several  times  at  mass  when  he 
satfHt,'  wiMA  I  had  absolution  from  him  ;  afier 
confesaien  1  was  to  say  thes^  words. 
'  '^*Forallwhi<ib,  and  whatever  else  I  cannot 
^atthtB  present  call  to  mind,  l.am  heartily 

*  aanry  for,  the  love  of  God ;  and  purpose  by 

*  €M's  gntce  to  amend,  beseeching  yon,  my 

*  ^iMistiy  fhther,  to  pray  to  God  for  me,  and  to 

*  l^e  aw  absolution  and  penance. '    Afterward 

Sfa  know  you  married  me,  and  I  was  cited  to 
clifieM-oourt  for  being  noarried  privately  by 
vm.  My  lofd,  I  have  beien  present  when  Mr. 
mukryidd  tnassat  West-Hallaro,  and  have 
ffeapdadd  seen  him  say  mass  several  days  in 
himptkesdy  robes:  1  never  knew  any  other 
pri0Blb«loiiti'atWe6t-Hidlam  ;  most  Sundays 
aa4  ho^dayjlhesaid  masa,  where  were  present 
moat  ot  the  Roman  catholics  in  those  parts  ;  I 
hftve  heard  himpreach  three  times,  and  no  more. 

Busby.  Did  I  oome  to  yon  or  you  to-me  ? 

H/ma,  leame  to  you. 

Btt9by/  Then  I  did  aot  persuade  you  to  turn 
caAoKc;  you- was  satisfied  upon  the  nrst  pennia- 
mm  befbreyou  dame  to  me,  you  declared  you 
would  turn  ca&olic. 

'  Moui$.  Iwaspenuaded  by  Mr.^Shijrbom  of 
Sliiily-^raiige,  yet  not  iully  convmoed  but  by 
yaii. 

ftfr.  Gilbert.  My  lord,  tbisShirbom  be  speaks 
al^  was  one  captaiai  Shirborn  a  great  papist, 
^^im  Uved  near  me,  a  letter-carrier  (as  was  re- 
ported) and  one  that  told  them  books  and  trin- 


KouU.  For  I  was  fully  satisfied  then  in  all 
things  by  your  instructions,  and  hearing  your 
sermons  ;  as  for  mass,  I  did  not  understand  it  ; 
but  you  said  it  was  mass  \  besides,  others  called 
It  so. 

fitu^y.  How  can  you  swear  to  a  thing  you 
do  not  understand  ? 

Houis,  If  I  did  not,  you  toM  me  so,  and  I 
believed  you,  because  you  did  the  office  of  a 
priest. 

Baron  lS/ree^  It  seems  this  is  the  matter,  you 
courted  a  papist  for  your  wife,  and  finsby  told 
you  the  way  to  have  her  was  tu  be  a  papist,  and 
you  did  hearken  to  Bdsby  to  persuade  you ;  he 
told  you  matrimony  was  a  sacrament,  and  be- 
fore yon  were  married,  you  must  be  oonf eased, 
and  have  absolution ;  and  Mr.  Busby,  you  put 
words  into  his  mouth  to  desire  absofntkm  ;  but 

SLve  it  in  such  language  as  he  understood  not : 
e  says,  he  has  heard  you  say  mass  frequent- 
ly ;  but  preach  only  three  times.       , 

Bushy.  It  is  an  easy  matter  for  him  to  say 
such  thmgs,  but  how  does  he  prove  it  to  be  alb- 
solution  or  mass,  when  he  says  he  understands 
not  the  lans^uafi'e  ? 

Houis.  My  lord,  I  have  not  only  been  pre- 
sent at  that  which  they  caU  their  mass,  but  I 
have  also   received  the  sacrament  from  Mr., 
Busby  then,  and  have  seen  him  give'  the  sa- 
crament to  divers  other  persons  too;  and  be- 
sides, my  lord,  I  did  sena  my  eldest  child  to  the  > 
chapel  atStandly  Grange,  to  have  it  christened 
by  Mr.  Busby  ;  this  woman  (pointing  to  Sarah 
Clark,  who  stood  by)  carried  it :  When  we  came 
there,  Dr.  Richard  Needham  (who  Hved  there) 
said  to  me,  are  you  the  father  of  this  child?  1 
answered,  yes:    Then,  says  Dr.  Needham, 
you  ought  not  to  be  present  when  your  ohild  is 
christened :  Whereupon,  my  lord,  I  went  into^ 
a  corner  of  the  room,  but  could  perceive  well 
enough  what  was  done,  and  Mr.  Busby  did 
christen  my  child,  and  gave  her  tbe  name  ot\ 
Anne,  Mr.  Peter  Waldron  was  godfhther,  and 
Mrs.  Anne  Smalley  godmother. 

King^s  CounteL  We  shall  now  caU  Elizabeth 
Evans  for  further  proof  of  Mr.  Busby's  exercis- 
ing his  priestly  office :  (Who  was  also  sworn.)  - 

Bar.  Street.  Come,  good  woman,  what  can 
you  say  of  the  prisoner  at  the  bar,  do  you 
know  him  ? 

Etiz,  Evans.  Yes,  I  know  the  prisoner  at 
the  bar,  it  is  Mr.  Busby,  my  lord,  and  have 
seen  him  in  hispriestly  nabit  say  mass  in  the 
chapel  at  Mr.  rowtrei's  house  at  West- Hal-  . 
lam;  I  saw  him . christen  Henry  Avery's 
child  of  Stauton,  I  was  godmother  to  the  child : 
He  has  confessed  ate  several  times ;  an^  I 
have  received  absolntion  from  him :  I  l^ave  re- 
ceived tbe  sacrament  from  him  ? 

Bar.  Street.  What  was  it  he  gave  ymiy  when 
y^u  received  the  sacrament  from  him. 

EUm.  Evans.  I  know  not  what  it  was  Mr, 
Biujbygave  me. 

(Then   the   wafers  were  called  for,  they, 
were  of  several  sizes  in  the  box.  And  being 
shewed   to   her,   she   said,   yes,   my   lord, 
these  are  what  ha^gare  «§  at  mam  for  .the  sa« 


oamcnU  I  wHwtnbw  tfaemy  liiegr  were  just  j  asy  body,  mi  ohmtai  dnMnto^  vif 

Bitd^  Wa&i»  Me  things  usuallyipul-iUHler 
liUksle  and  maMrocma;  thnrefere  how  cui' 
shesav  those  are  the  sacramenl,  for  they  are- 
what  I  have-eeeo  givei^to  ohil4res<to  eat  shd 
pky  withal. 

fiav.  <S^e6^  They. are  thhig» indeed' to fnre 
to  obfldmu 

King's  CoumeL  Pray  call  Dorothy  Sammdmn- 
(who  i^Bease4y'  and  woe  awora.) 

Bto.  StrrM*  Well)  Uoeotfay  fihMMMKen%  wImH. 
8»vyou^ 

*  lior.  (SocMMteri.  He  ha«  eeverat  tiaieB  ah- 
aofa^  mey  aad*  givea  roe  the  MmrameiiC;  and- 
haaeaid  laaai^  where  the  oompaBy  were  some* 
twMs  morei  and  sometimes  lees*;  (and  haYing'  a- 
wafer-  given-  her  into  her  hand^  and  he  held  up 
the  water  ^usy  (and  shewed  tne  ooort  and  the 
jury  the  mamMr  ot'  his  eUvaiion  of  the  host.) 
And  being  asked  hy  the  judye,  whether  she 
Imew  ppiestly  vestments?  (answered) 

Don  iSoejtdsrih  Yee^  Ikndw  priestfy  vest* 
mentowhen'I  see  them;  (wiuchhein|^  shewed- 
to  her)  she  said,  she  had  seen  Busby  in  some 
of  th^ ;  bmfor  his  cbfftsleniBg  of  children,  I 
know  nothing  of  that. 

Bushf.  Is  that  the  sacrsjiienlPThoe^  wafers' 
in4hebnX)  is  thsi  the  sacrament  ? 

Dor.  Saund^u  We  took  it  at  your  handsibr 
theeacrcmeot. 

BeroiiiS^fes^*  Ms.B«ishy,yoil«feseiniperti- 
aent  in  ye«r  qnestiens,  yon^  thwkyou  Mve 
weak-pwpoostf  te  deal  with  ;  1  hope  the  jury 
wiU  takenotieeof  it. 

Km^t  Comi$6l.  CaM  Smh  Ckrki    (Who 
f^nesMd,  and  ^iras  sworn.) 
'   Btmtk  Street  Sarah  Clark,  hate  ymi  hettd 
M*«  Busby  say  masa  ? 

&,  Cim^.  Yesy  my  lerd^  tha»  which  he 
telA  us  wm  mftas>  but  1  did  net'  underslami  it, 
fbr  i(wasi»anelberteBgue)  wUeh-thty  sstd^ 

wa»>Latitt*^ 

Baron^freef.  Bdit  had hehis  veslmetfts  on 
otf-hdwWiait^telltui,  gyodwciwm? 

Sm^Qiath*'  Y«b>  isrpinvdr'he'  had  vestmenCs 
oil,«iA'h»did  then  gffe  u»'  the  sAeraasent^  as 
lienealMr'it^whiefa  wae  awafcry  end-tfanthe 
pplinlo»  ouv'  memiis *  after  that  he  had  elerailed^ 
the  host :  and  he  himsdf  tohi  meit  wee  tiie> 


Bsrofek  iStr^cts  Well,  umif  htPfit- y^n  vmdir 
ctfofesaott  lehia^enA  heaiheehaoiyed  ypanlbw' 
yon4iaf^denei60iP 

SorCiark.  IlfaTe-beeiset  coiieBBian,!  befeve 
UMi  hpmtt  tt^kneMi,«Bd'^wfab»I  had-^abe^  be> 
spoke  ^'senwlfaiiig:  teme^ae  lM0m  (av»  I'tMnis)^. 
whsoh^he  said*  wasiabBeksdeliyand>I'did4tBkB 
to  be  so;   and  l>have  aoMlimes^  my  iMd^* 
heamMM  pvesnhy  en44hm>  I-  midanteod,  be- 
cause it  wMiin  Engtisb^    H»4fMvt»  whab  a^ 
sol«lk»waSi  aiid!%e  maM^edd  the«me  was 
to  be  read  in  English,  and  those  that  eenkireeriv 
at  thsseAimeay  said  tfmeamei 

BeroB  J^reeti:  Sei^ral  wimasssvfanpe  spelBRF 
c|e8ely,tfaat  hevhae*  egeiriiirl  hie  ofce  hi  aH^ 
n.p9iilfi»« 


ttiy  body,  and  ohristai  eUMn 

8u.  CAiHb.  My  I^d,  bedidnet 
oneMlr^  Otpran*  married  me  f  but  1  hansel 
thaithedid  maiTy  Thomas  Heois,  maAl  am 
sore  he  did  chnsfeen  Hiomae  Hrnns  his  Iher 
ehM,  fer  loarried it «>him,mid  BIr.  WaUnH; 
and^Hfrsi  AnneSmdtey  w<w  ydflKJinr  md  god^ 
mother,  and  he  did  nssne  it<\AinBr;  it  wae 
christened  aiteiMMHT  Orange,  ek  Dr.  Needham^ 
honsei  and  eereral  elhere  wete  Ikmtr  nt  tbie 
aeme^tinle^  and  uAti^aidh  I^btuegklit  bInnR" 

BMy.  Howde  Jen  know  ilrte  be  ■anrand 
abaahitien,'  when  ytm  say  yoU  dotntvidntnid 
thelangnage  I  apolBe  in  ? 

Sa.  Clark,  Though  I  did  m*  uaiimwnl 
wbhtytosaidi  yontoM-mewhat  ermy^ii^ 
meaned,  and  I  did  behere  yott^  became  etiwin 
toMm^soteo-,  besides,  aU  pnpisti thduftht it 
theirdu^  (as  yon  told' us)  to  be  bethclre'beiy-& 
days  and  Sundays,  to  prefenta  renal  sin;  wttcli 
if  we  omitted  we  were  liablB  td  penanee. 

Mr.  Oilbtrt.  My  kifd,  we  have  tiwirt'dr 
^Dur  more  witncmea,  but  we  are'  toth  to  traukit 
your  lonlship  and  the  court  with  any  fufdM^ 
teMnenyot^UiisBBtwe;  honing  the  mnttl^of 
the  indMtmem  has  been*  iuHy  pri^ed^  iigaiimt 
the  prisoner;  and  if  yonr  krdikip' plnmrwe 
^riO  rest  herei 

Baron'S<reBtv  I  snppeee-flie  jury  will  btiain 
there  has  been  siiffionsit  etidenoe  giren  to  osifs 
▼iothim;  bnk  Mr.  Bmby;  what  can' yd««q^ 
for jrounielff 

JBtuby.'  Joseph  Dudley  teikrye<tr  iMMd|l 
how  I  should  tebnehildiBb  alnry  of  Udk^g My- 
self in  the  cuvlahii,  when  I  wee  tweyrtM  oM| 
pray,  my  bird,  consider  hewl  could  lememhtt 
wbnrldklattwoy^mivoli;  I%nownoChewI 
cevdd.  I'haTetSH  yonr  kirdskipl^^  boni 
b^ond  sea,  I  am*  8«r«  I  wl»  med  then;  1 
hope  yonrkirdship  wittnot  take  native  of  an 
hear-say  ;  my  nsoiher  went  beyond  sen  atHhe 
beginmg  of  the  tMNddes,  not  after,  it  wnt  befere 
E^hillfight  As  to  what  Heois  says,  h€ 
himself  does  atkneniedge,  that  he  doea  net 
understand  what  lauffoage  1  ebaatyed  bun  in, 
ner the langmige of  &e mass,  and thercftrehe 
cannot  swear  tir  ft ;  and  for  ought  I  kwMr,' ad 
te  his  behig  manied,  it  w«s  in  a  piinleged  pbM 
audeonMnotbedtedtoIitdiileld-cburf;  and 
Ibr  what  the  other  witaemeesuy,  their  etiietlce 
is  only  thai  thi^  heatil  sametniny  read-in-  aif 
unknown  langasge,  usnuMv  women  ptay  in  an 
unknown  kwgnage,  and  tmne-'  puhlie  prajero 
were  only  family -duties^  they  ewear  net  what 
it  wts^'bemnse  they  nndnretand  itbbt. 

SfresTi  I  betjgie  nefene  m  n  hjudmrt 


There  are  vmrntt  and  mettina,  and 
estnsong;  hedoerinttdiMingidihwhat-itwei^ 
that  was  said,  by  reason  it  was  an  noknoWK 
langungU'tetfrn ;  it  "was  cnfy  liuhily-dnty.  I 
can'pvMUmawitocMtoprtf#e  it,  that  wuntetf 
do  teaily-duty  maift  unknown  teng«i|fe; 

BiroflCfrsaf.  1  know  Y^muen  do^net^dOlMt 
in  your  church. 


>  iMb.  He0ir«M%HQrkid»JowhalM4Mi 
not  oBdmlaiid.    As  lor  £lizabeth  £vao9,  sIm: 

i-Mrviw  &B.aiioth«r»  and  this  |^v«i 


^ifuApuMv  my  primtly  office. 
.  mmk  Street.  Mr.  Busby,  jm  ioKvet  diris- 
jMpir  Awy't  iohild,  aad  fl^uis's  child,  coa- 
nwail^  aad  dbolviiig  divers  persons*  the  ante- 
wderideBQf:  you  enky  offer  some  JUttle  diver- 


•    Bvil^.   Bofodiy  Seanders  knows  noC  whet 

A«sween,  BorSerakQJeik)  aooeof  the  wit- 

ansseseen  distinguish  oaesewice  frwn  euother ; 

thsy  ^SBMBOt  diirefoiw  sweer  whet  wes,  end 

what  wee  not;  giving  of  breed  is  oet  the  piiest- 

ly  ^Cee,  th^  do  not  eweer  positively  to  my 

tmnmmg  the  .priestly  office,  other  persons 

wntf  those  genaaents  as  well  as  priests :   those 

IhilMps  AW  KieiiaBEients  andheyre-ldomesto  the 

hamjy  they  were  taken  out  cmT  chordies  in  for- 

.  jBec  tunes  at  the  Reforma^on :   them  are  now 

to  be  ees»:i|i  tl^  cathedral  at  York,  church- 

eluff  s»d  vestments^  which  are  kept  ibr  anti- 

^ftkyp  and  so  w«re  these, 

'.  *Aitom 'Street.  Mr.  Sheopy  has  been  a  priest, 

a«d  he  knows  the  use  of  tuose  things  as  well  as 

yoo. 

.  Biiii^y.  My  lord,  those  things  laymen  do 
wear  as  well  as  priests,  I  desire  to  odl  a  wit- 
ness to  prove  it. 

-  fisten  Street.   Yon  may  if  you  will,  but  to 
/What  puvpeee  ? 

Musbw.   Pray  call  Robert  Needham.    (Who 
jfaecauedaiid  appeared.) 
'  Bunm  Streets  Well,  Needham,  do  you  know 
these  thingsl  (the  vestments  being  shewn  unto 


<HS]  aiKTB,TKASS,»Cm^LWttti6u.^>^tfi^9tt^  [9d£ 

.  Beren  Street.  That  does  not  signiiy  aw 
thing  at  all ;  that  affidavit  cannot  be  allowed* 
ior  be  might  be  bom  there,  aod  yet  not  reeis^ 
tered ; .  but  what  makes  you  say  we  ?  wW 
makes  yon  concerned  P 

.  Ue^hrevUL^  I  say  we,  because  I  was  one  of 
those  employed  to  get  Air.  Busby's  Habeas 
Corpus.  .  (tJp<^.  ^>^*  Umphrevill's  being  at  a 
stand,  and  Busby  directing  him  to  tell  wnat  he 
had  seen  b^ond  sea,  the  judge  taking  notice 
thereof  said,) 

Qaron  Street,  What  would  you  Lave  him 
say,  Itfr.  Busby  ?  Tell  him. 

tJmphrevill.  I  have  seen  canons  beyond  sea 
wear  such  vestments  that  are  not  in  orders  ;  t 
have  seen  children  wear  them,  and  they,  I  am 
sure,  are  not  in  orders. 

Busby,  I  call  Mr.  Mayo  to  prove  that  I  am 
not  a  natural -bom  subject  of  the  king's.^ 

Baron  Street,  Come,  sir,  Uiough  you  are  not 
upon  your  oath,  vet  you  must  tell  us  the  tmtb 
as  faitnfully  as  ir  you  were. 

Mttyo,  I  have  searched  the  register  at  Cod- 
dington.  and  I  do  not  find  George  Busby  *s 
name,  the  prisoner,  rmstered ;  I  have  search- 
ed all  the  books,  and  i  find  no  rcffister  of  him. 

Baron  Street.  An  hundred  cliUdren  may  be 
bora  in  that  parish  within  these  20  years,  and 
not  registered  y  all  that  are  baptized,  are  regi*- 
tered  only. 

Buiby.  Mr.  Mayo^  satisfy  my  lord  of  the  dia- 
appointinent  I  had  of  my  Habeas  Corpus,  which 
you  got  for  me. 

Baron  Street,  To  what  purpose  ?  but  Mr. 
Busby  yov  shall  not  say  but  .1  will  hear  him  : 
What  say  you,  Mavo  ? 

3f<iyo.  My  lordf,  1  was  employed  about  an 
Habeas  Corpus  for  Mr  Busb  v  iu  Easter  Term 
last,  and  did  obtain  one  for  uim  then,  but  by 
reason  of  some  slacknfss  it  was  presently  out  of' 
date,  and  so  became  ineffectual.  Also' in  Tri- 
nity Term,  I  procured  another  Habeas  Corpua 
for  him,  which  was  delivered  to  the  under  she- 
riff of  this  county  of  Derby,  who  was  then  very 
sick  at  London,  of  wliich  sickness  he  died  there 
at  last,  and  that  Habeas  Corpus,  for  that  rea- 
son, did  likewise  fidl  short  ;^  by  which  disap- 
pointments Mjr.  Busby  is  not  so  prepared  lor 
his  trial  at  this  time  as  otherwise  he  might,  if 
he  had  not  really  depended  upon  his  being  re- 
moved to  London  bv  Habeas  Corpus. 

Baron  Street.  All  this  is  too  little  to  the  por- 
UMs^ ;  ibr  if  heeicpected  to  have  had  his  trial 
there,  and  was  prepared  fbr  it  a  term  or  two 
ago,  how  comes  it  to  pass  he  is  not  prepared 
now  ?  Come,  come.  Sir.  Busby,  what  can  you 
say  moi^P 

Buiby,  1  could  not  be  born  at  Coddington,  I 
was  bom  beyond  sea,  out  of  the  kingdom.  My 
Jord,  here  is  nut  one  word  proved  of  the  sub- 
stance of  the  indictment,  not  a  word  proved 
that  I  took  orders  beyond  sea,  nor  here,  from 
any  person  that  saw  me  take  orders ;  not  a 
word  of  that  proved  ;  nor  not  i  word  of  the 
substance  of  that  statute  of  queen  Elizabeth, 
wbich  I  am  indicted  upon ;  only  -sproe  few 
women  say  they  h^ard  Qie  pray  in  an  uuknowu 

2N  '  ' 
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mdkme.   I  have  had  these  things  on  nay- 

f,  myi  lardy  and  have  said  my  prayers  in  them, 
and  have  thought  my  prayers  more  acceptable 
wten  I  had  ihem  on  $  and  I.have  seen  them 
mmi  b»a|liei9  several  timea- 

Bumy.  Mara  wear  them  that  ar«  laymen, 
than  mm  aa  are.  priests. 
.    Bwan  Street,  rieedham,  it  aeema  you  won 
4^0m  whUat  yoit  said  your  prayers,  that  they 
«iMk  he  more  aoeeptabe  ? 

Ikedkam,  Such  like  vestroeata  are  worn  by 
Jaywen  m  aevend  phuses. 
-  Bmabyk  I  desira  ope  Mr.  Charles  Umphrevill 
jna^r^he  called,  to  speak  to  my  being  an  alien 
ham*  ( Wha  haiag  caUed  fi>r  the  prisoner  was 
•aniaworn.) 

Vrnphrmill,  To  BIr.  Buaby's  being  an  alien, 
I  have  known  Mr.  Busby  several  years,  and  I 
Jiave  heard  Uamother  and  brother  affirm  he 
'Was  horn  at  Bruaaels :  and  I  have  an-  affidavit 
Avra  die  Ngiater  at  Coddington  of  aU  their 
«fafldfcn  bam  in  £n|^aad,  and  we  do  not  find 
Mr.  OaoMe  Busby's  name  in- the  segister. 
•  Bans  Sfrsel.  Bovr  can  you  be  sure  of  that? 
Yen^onght  to  have  brought  the  man  along  with 
yo»ta  taatify  lU 

.  Vm^knwU.  My  lord,  the  sexton  is  an  okl 
aBan^ahoia  aixty  years  of  ag|B,.and  opald  not 
matt  I  hot  ha  paade  affidavit  af  it,  which  is 

rot.  Till. 
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Iiagiiag«,  M'bicfh  was  no  more  tiian  llnnily- 
duty ;  and  I  can  produce  ft  witness  that  women 
imy  their  prayers  publicly  in  an  miknown 
4M|fue>,  «nd  all  answer ;  and4»y  these  circam- 
stances  I  am  accused  for  beii^  a  priest. 

Baron  Street',  I  find,  Mr.  Uusby,  yoo  tm- 
dovrtandthe  law.  But  pray  you,  is  tlieSa- 
«ranient  given  by  women  P  And  is  absolution 
given  by  women  ? 

Buiby,  If  they  understand  not  the  langfuiffe, 
they  understand  not  the  thinff :  treason  mayl>e 
ilpoke  in  French,  and  I  not  know  it  to  be  so. 

Baron  Street,  Then  it  seems  no  man  'can 
prove  a  priest  that  does  not  understand  the 
Latin  tong^. 

BuAy,  N^e  of  the  witnesses  has  sworn 
that  I  gave  absolution,  nor  that  I  said  mass, 
%ut  in  an  uoJcnown  tongfue.  What  they  have 
said  are  only  circumstances,  and  do  not  prove 
the  indictment ;  and  what  they  say  I  dio,  are 
things  that  are  performed  by  those  who  are  not 
priests.  I  oiier  it  again  to  your  lordship's 
consideration,  that  I  have  not  been  proved  a 
'born  subject  of  the  king's.  I  was  deprived  of 
my  Habeas  Corpus,  which  was  detained  in  the 
^faieriff's  hand,  and  so  lost  the  benefit  of  it; 
(these  things  are  material ;)  and  have  not  had 
'time  to  produce  witnesses  that  1  was  not  bom 
in. England,  but  b^nd  sea:>  at  London  I 
could  nave  got  evidence  to  prove  that;  and/ 
*l«rehas  been  no  proof  made  of  that,  but  a 
^atory  told  of  me  whai  I  was  a  child :  I  have 
proved  that  my  name  cannot  be  ibond  in  the 
•Register  at  Coddii^on.  For  the  rest  I  have 
not  had  time ;  if  I  had  had  the  benefit  of  my 
Habeas  Corpus,  to  have  been  tried  at  Lobdon, 
•I  bad  friends  there  that  could  have  proved  me 
bom  beyond  sea :  this  Dudley  that  appears  an 
eyidffice  against  me,  was  a  servant  of  Mr. 
Powtrel's,  who  was  gone  ^way  upon  disgust ; 
410  sent  away  sevenu  loads  of  goods,  and  now 
'he  conges  to  swear  against  me ;  I  am  verily 
*oonfident  diat  he  carried  away  above  three 
liorse-load  of  goods,  that  he  csnied  privately 
'out  of  the  garden,  of  plants  and  such  things, 
itod  sent  them  all  away. 
"  Mr.  Gilbert,  My  lord,  they  were  bis  clothes, 
'and  otiier  thitigs  of  his  own,  which  he  took 
with  liim  when  he  went  away- 

"QiotoTi  Street,  All  this  signifies  nothing,  if  it 
be  proved  ;  but  bring  what  witnesses  you  will 
io  prove  it.  * 

Busbtf,  I  hope  your  lordship  will  4M>n^der 
Chat  I  am  an  afien  Dora,  and  that  by  tiie  loss  of 
m^  Habeas  Corpus  I  had  not  time  to  bring  my 
-witnesses;  and  that  the  pnyers  I  said  were 
'.aniy  family-duties :  I  hope  Uiat  will  be  consi- 
deied  ;  and  that  those  people  that  have  sworn  I 
said  mass  and  absolved,  do  not  know  what 
maite  is,  nor  absolution.  My  lord,  here  is  no- 
thing proved  of  the  indictment  a^inst  me'. 


Baron  Street:  You  have  said  all  this  six    came  yomig  from  thence)  he  will  have  a 


times  over,  if  you  have  nothing  farther  to  say 
m  your  deifenoe,  I  must  sum  up  the  eyidenoe  to 
'the  jury. 

Baron  Street.  YOu  of  the  jury,  ^e  prisoner 
«t  the  bar,  Geovge  Busby^  stands  imhcted  of 


treittoniipaii  Ae'sMkolfB  of  f  r  JBUe.  ci^  ty^be 
principal  bmnob  whereof ia  tl|is:  *A]id  belt 
« rnrdier  eoaoled  by  the  aullmHi^  albiaaait^ 
^tbatfitshaUnotbelawfttltoorfbr  aayJAwf^ 
'seminary  priest,  or  other  soeh  prisat,  daaoo% 

*  or  reRgious  or  eooicsiaotical  pemea  whataa 

'  ever,  beiog  bom  widnn  this  realm,  or  nuf 
«.otlier  of  berbtffaness's  dominionB^  tad  hei»« 

*  tofore,  dnee  the  said  feast  of  the  nativity  4lf 
'  St.  John  Baptkit,  in  the  first  year  of  hernia* 
« jesty's  rsigti,  aoade,  ordained,  or  proftaiod^  or 
'  nei^eafter  to  be  made,  otdaiaed,  or  profwsrf^ 

*  by   any  authority  or  joriadietion,  deiivad^ 

*  challeilged  or  prelended  from  the  666  of 
^  Rome ;  by  or  or  what  name,  title  or  degree 

*  soever  the  same  shall  be  caUed  or  knosm,  la 
*•  come  ioto,  be  or  remain  in  any  part  of.  tilia 
« realm,  or  any  other  her  highaess's  domidtaa^ 
*'  after  the  end  of  the  same  fiMty  days,  otlMf 
'  than  in  such  special  eases,  and  upon  aasli 
'  special  occasions  only,  and  ibr  sack  ttmsa 

*  only,  as  is  expressed  m  tliis  act :  and  if  IM 
*'  do,  that  th^r  every  sueh  oflbnoe  siaU  lia 
'  taken  and  adjudged  to  be  hirt'tfaiMoa:  atti 
'  every  person  so  eiiending,  slidlibr  his  o#€ttOg 
<  be  alljud^ed  a  traitor,  and  shall  soi^  kM^ 
'and  forfeit,  as  in  case  of  high  treason.' 

This  makes  every  offender  against  this  ata^ 
tute  a  capital  offender,  and  gtulty  (^  hig^ 
treason :  now  whether  he  is  within  diio  lair, 
you  are  to  consider.  Mr.  Gilbert  has  told  you 
that  he  is  a  reputed  priest  and  Jesuit  in  ^ 
ndghbourhood,  and  that  as  such  he  had  an 
order  from  his  majesty  to  ararabead  him.  Sfe 
used  his  endeavours  to  take  nim  for  some  time, 
bat  oould  not  apprehend  him  tiH  the  l«th  of 
March  last,  and  then  he  found  him;  but  in 
-such  an  obscure  hole,  that  no  body  wonld  hide 
himself  in,  but  such  an  extraordinary  oflbudcil 
Innocent  people  do  not  obacare  themseiyes  ia 
that  manner.  Joseph  Dudley,  to  proye  biaa  a 
native  and  not  an  alien,  tells  yon,  that  whan 
soldiers  in  tlie  time  of  the  late  wars,  oaiae  to 
plunder  his  father's  house,  he  iMtfd  him  say, 
that  at  two  years  old  he  hid  himadf  intbe  omr- 
tains  in  his  mother's  chamber  for  iou*  of  the 
soldiers.  But  (says  the  prisoner)  mr  memoir' 
could  not  serve  me  at  two  years  old  to  retain 
what  I  did  then.  But  our  parent  teHs  aa 
what  we  did  then.  If  a  man  be  asked,  what 
age  are  you  of?  No  man  can  tell  but  as  bia 
parents  tell  him.  MyfMicr  fold  me  I  waa 
six  years  old,  and  nom  thence  I  vsnlefeBter 
it.  His  fiither  and  mother  wera  not  ant  of 
England,  as  appeaia,  till^jdwat  1646,  ttfed 
diai  the  war  was  ended ;  and  lk%  priamiar 
confessed  himself  to  be  about  fiMrly  years  of 
age,  which  shews  him  bom  in  England.  Ha 
that  but  observes  his  bingaagewiH  1h^  that 
the  tone  of  the  English  hmgnage  remanm 
withliim.    One  bpm  in  Waka^hoagli  be 


Welsh  tone  as  hmg  as  hehves.  Thepriaoaar 
tells  you,  that  no  man  has  proved  his  M^  m 
orders  of  the  Church  of  Rome,  nor  wli«va, 
when,  orby  wbommadea  priest:  but  tf  all 
that  were  to  be  proved,  it  would  mtim  dia  law 
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i»  and  itfsi^Mttt  If  belie  madeafrielt 
h  Moffltndy  it  k  luB  nnwh  as  H  made  «t  fdfe. 
HinerHr  er  Itonie.  He  did  own  to  Jow^ 
Butfevy  Ibel  he  wis  made  a  Jesuit^  and  m- 
Ifeorea  toBMdceaeoavaitof  him  mtbeganteo, 
iriieii  lie  was  alone  with  htm.  The  next  was 
Thomas  Heais,  who  eourted  a  woman,  and 
iMstiiot-Jiave  her,  untess  he>  turned  Roman 
Cathohc.  Busby  must  discourse  him,  and 
mtke  a  oonrert  of  him.  He  hears  Busby 
prettcbAiree  times,  and  heard  him  say  mass 
setcfid  times  ;  and  was  not  oolv  maiiried  by 
lorn,  bnt  has  been  confessed  and  absolved  1^ 
Iffirf  divers  times.  But  Busby^  iaUacioiis  ar- 
gwneoC  has  no  weight  in  it,  that  becanse  he 
mderstoed  not  Latin,  therefore  he  pvores  it  not 
BMHs  nor  either  smrices  of  the  Church  of  Rome. 
Jerethy  Sannders  speaks  to  the  same  purpose, 
thai  he  confessed  and  absolved  her.  And  she 
Idh  you,  that  she  has  seen  him  eterate  the 
heal,  «nd  has  shewed  you  the  ^manner  how  ; 
and  he  gave  her  te  Sacrament,  %vhioh  she  and 
the  test  took  from  him  as  the  Sacrament :  and 
Ihatidiehas  seen  him  officiate  in  some  of  the 
vobeiT  produced  in  Conrt.  Sarah  CUffk  speaks 
te^  the  same  purpose,  and  so  did  fihzabelh 
Svansi  But  Busby  says,  because  this  was 
done  ia  an  unknown  tongue,  they  cannot  swear 
it  $  and  that  he  is  no  priest,  becaase  thetr  do 
Mt  swear  where,  and  when,  -  he  received  his 
erdors.  Whoever  does  exercise  thatprofessioni 
we  do  WAieve  him  of  that  church.  When  a 
minisler  of  onr  Church  preaches  or  officiaieB, 
we  do  net  say,  pray  let  us  see  your  orders  Ant ; 
lot  if  he  officiate  usually  as  a  pnest,  it  b  taken 
Ihr  framed  that  he  is  oner  He  can  teU  when 
he  receive  has  orders,  bat  it  may  be  cannot 


produce  them  upon  ajl  occasions.  Must  he 
therefcire  be  no  priest  ?  Upon  the  wlinle,  if  yoii 
believe  the  witnesses,  or  any  two  of  them,  yOu 
are  to  find  the  prisoner  guiily  |  I  believe  yeilr 
have  had  fvll  efidsiioe ;  gotegether,  andoon««< 
siderofit. 

The  Jury  went  forth,  and  after  a  eWt  stay» 
came  bade  into  the  Court.)    And  then,  ^ 

Clerk,  Gentiionen  of  the  jurV)  have  y0n 
agreed  on  your  verdict  P'-Jufy.  Yes. 

Ckrk.  Who  shaH  say  for  yon?  -> 

Jttry,  TheForemaai. 

Clerk*  George  Bnsby,  hold  up  thy  hand  x 
look  upon  the  prisoner: 

Clerk.  ]>o  you  find  George  Bmby  Guilty  of 
the  high-treason  and  folony  he  Iwm  been  sor*' 
raifinied  of,  or  Not  Gmhy  ? — Foreman.  Guillg!^: 

Clerk,  And  so  yon  say  all  P— Jury.  Yes.    *> 

Clerk,  Look  to  hmi  jaikir. 

Baron  Street.  Though  I  most  pass  SenleBeai 
Upon  you  of  conrse,  die  Jury  having  teandi 
you  giiil^  ;  yet  I  must  tdl  yeo,  that  his  taoa^. 
jestyliBth  commanded  me  to  reprieve  yonlienr 
execotioB.  « ^ 

Then  Mr.  Baron  Street  passed  Sentenee^' 
*•  That  you  the  psisoner,  now  at  the  -bar,  b* 

*  conveyed  hence  to  the  place  frsm  whence  ysas 

<  came,  and  that  you  beconveyed  thence  on  m 

<  hnidls  to  the  pkce  of  execution  ;  whcrdyed( 

<  are  to  be  hanged  by  the  neck ;  that  youbeoot 

*  down  alive,  that  your  privymembers  be>oat  e% 
'  your  boweb  taken  ou^  andbnmt  in  your  view  f 

<  that  your  hnd  be  severed  from  year  body4 

<  that  your  body  be  divided  into  four  quarters^ 

<  whiek  are  to  be  disposed  of  at  the  king's  plea* 

<  sure :  and  God  of  his  infinite  merey  iutfe 
'  mercy  upon  your  souL'  • 


PBTITIONS  OF  STEPHEN  COL- 
LEDGE,  pceeedent  to  hk  Trial,  with  the 
Oeders  made  thoeon. 

To  the  Kinfi^s  most  exceflent  Majesty:  the 
•    humble  fttition.-of  Stepb£n  Colledge,  now 
Prisoner   in    your  Majesty's    Tower    of 
'  London ; 

AAQI^T  bumUy  sheweth ;  That  whereas  ypur 
IMtioner  being  chained  with  high-  treason,  is 
muiir-  strait  confinement,  that  ne  hath  not 
Jiberty  to  see  or  speak  with  any  ol'  his  iVieuds 


SSL   The  Trial  of  Stephen  Colledge,   at  Oxford,  for  Higbi 

Treason:  33 Charles  IL  a.d.     681.* 

or  his  children,  and  being  lately  informed,  that 
it  is  ordered  your  petitioner  sljiaii  come  to  bis 
trial  at  the  city  of  Oxou  about  we  middle  of  the 
next  mentb;  Your  petitioner  therefore  mos( 
humbly  pr^ys  your  sacred  majesty,  tha^  leajfjH 
maybei^ven  for  Mr.  Aaron  Smith  and  i\i£, 
Robea  West  to  come  to  him  ;  aiid  also  to  have 
the  use  of  pen,  ink,  and  paper,  in  order  ooly  f^ 
make  his  legal  and  just  ifefeiice,  and  also  tjjf 
have  the  comfort  of  seeing  his  two  children^ 
And  your  petitioner  as  in  duty  bound  sba)l  ev^ 
pray,  &c.  .  ■! 

he  was  believed  to  have  spoken  ott  with  grreat 
Indecency  bf  the  king,  and  with  a  sort  bf 
threatening,  that  they  would  make  him  pa«4 
the  Bill  of  Exclusion.  But  a  design  to  seize 
on  the  king  was  so  notorious  a  falsehood,  thttl 
notwithstanding  all  that  the  witnesses  swore^ 
the  Grand-jilry  returned  *  ignoramus*  upon  th^ 
bill.  Upon  this  the  court  cried  out  against  the 
juries  now  returned,  that'  they  would  not  A6 
the  king  justice,  though  the  matter  of  the  btH 
vVas  sworn  by  witnesses  whose  testimonjr  wa/t 
Mrell  believed  a  fetr  months  before:  it  wal 


his  Examination  at  the  Trial  of  Lord 
fiH&flFhvd,  Tol.  r,  p.  1465,  of  this  Collection. 
* '  "  Soon  after  this  Dugdale.  Turbervjll,  Smith, 
Atid  the  Irish  witnesses  came  undei-  another 
management ;  and  they  discovered  a  plot  laid 

ngainst  the  kin;^^  to  be  executed  at  Oxlbrd. 

'  ^e  king  was  to  be  killed,  and  the  government 

>viis  to  be  changed.    One  Colledge,  a  joiner  by 

trade,  was  an  active  and  hot  man,  and  came  to 

%e  known  by  the  name  of  the  Protestant  Joiner. 

He  was  ftrst  seized  on :    and  the  witnesses 
*  Iffrore  diaiiy  tresaBenable^  speeches  Against  hhn : 
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At  HamptOD-Coiirt,  July  S8, 1681. , 

•  Upmi  letdhig  this  day  at  the  lioard  die  Fe« 
lition  of  Stephen  Oolledge,pri80Deriiitfate  Tower, 
pvaying  that  in  order  to  the  making  hiadefenoe 
att  his  mal,  which  he  hears  is  to  li«  the  middle 
0f  the  next  month,  he  may  be  permitted  to 
aee  fair  two^children,  to  hare  the  liberty  of  pen, 
iiiK#,«Dd  paper,  and  that  Mr.  Aaron  Smi^h,  and 

■■.  II?         I  «...  ...   .11  ..■  — .^ ..I  iiT  ..  ■ r  ■  ■■  I.I, 

cqinmonly  said,  these  juries  woold  beHere  every 
ihmg  one  way,  and  nodiing  the  other.  If  they 
had  fbpnd  the  bill,  so  that  CoQedge  had  been 
tried  upon  it,  he  would  have  be^  certainly 
saved :  but  sinoe  the  witnesses  swore  that  he 
went  to  Oxford  on  that  design,  he  was  triable 
thaie.  North  went  to  Oxford,  Cdledge  being 
earned  thither :  and  he  tried  him  there.  JNorth's 
behaviour  in  that  whole  matter  was  such,  that 
'  probably,  if  he  had  Hved  to  see  an  impeaching 
purliament,  he  might  have  felt  the  ill  eflects  4%' 
It  The  witnesses  swore  several  treasonable 
wnb  against  CoHedge,  and  that  his  coming 
to  Oxfonl  was  in  order  to  the  executing  these : 
aaheiewas  an  overt*act.  CoUedge  was  upon 
m  negative :  so  he  had  nothing  to  say  for  hun- 
«elf,  but  to  shew  how  littte  credit  was  due  to 
Ibe  witnesses.  He  was  condemned,  and  sof- 
teed  with  great  constancy,  and  with  a|^iear- 
ttiee  of  devotion.  He  demed  all  the  treason- 
afafe  matter  that  had  been  sworn  against  him, 
^4hat-he  knew  of  any  plot  against  the  king. 
9e  confessed,  that  a  great  heat  of  temper  had 
^arriied  him- to  many  undutifal  expressions  of 
the  king :  biithe  [hrotesled  he  was  in  no  de- 
aigti  agsinst  him.  And  now  the  court  intended 
to  set  the  witnesses  to  'swear  against  aM  the  hot 
party;  which  was  plainly  murder  in  them, 
who  believed  them  fhlse  witnesses,  imd  yet 
made  use  of  them  to  destroy  others.  One  pas- 
sage happemxl  at  CoUed^^s  trial,  which  quite 
sunk  Dugdale's  credit :  it  was  objected  to  him 
by  Colledge,  to  take  away  his  credit,  that, 
ifhen  by  his  lewdness  he  had  got  the  French 
pox,  he'  to  cover  that  gave  it  out  that  he  was 
poisoned  by  papists:  upon  which  he,  being 
then  in  court,  protested  solemnly  that  he  never 
had  that  disease ;  and  said,  that  if  it  cotdd  be 
proved  by  any  physician -that  he  ever  had  it,  he 
Was  aontoit  that  all  the  evidence  he  had  ever 
given  should  be  discredited  for  ever.  And  he 
Wasti^enat  his  word ;  for  Lower,  who  was  then 
the  meat  celdirated  physician  in  London, 
proved  at  the  council  board  that  he  had  been 
under  cure  in  his  hands  for  that  disease ;  which 
waa  made  out  both  by  his  bills,  and  by  the 
i^hecary  that  served  them.  8o  he  was 
Q0ver  more  heard  of."    1  Burnet,  .504. 

.  'V  It  is  certain,  that  his  maies^  had  taken 
9reat  oflence  at  the  Oxford  paihament,  for  the 
particular  zeal  of  the  people  in  many  of  their 
efecttdns;  and  for  the  particular  respect  paid 
the  members  of  the  dty  of  London,  in  a  great 
nsti^ue  waiting  on  them,  &c.  Of  diis  number 
of  attendants  was  one  Stephen  Colledge,  com- 
mqialy  known  by  the  name  of  the  Protestant 
J,oiiM^  a^ busy  man,  and  agwataealot  agauat 


Mr.  BafaertWai*iiiay^oo«art«i1mits  llis  amh 
jesty  was  pleased  to  order,  that  ih^e  lieutenaat 
of  the  said  Tower  of  Londondo  pcsrmii  tb^aai^ 
Stephen  CoUedge  to  have  pen,  ink,  an4  p^pcTt 
and  to  see  his  two  children,  and  the  sajdMrr 
Aaron  Smith,  and  Mr.  Robert  West,  and  to^^m* 
verse  with  them  as  often  as  he  shall  desire  hi 
presence  and  hearing  of  the  wacder^wko  «t^ 
tends  him.  .  '  «• 


popery,  who  went  down  to  Oxford,  and  there 
spoke  words,  and  recited  rhimes,  that  wcae  said 
to  reflect  upon  the  king.  This  meohaBic  wm 
to  be  made  an  example  of  meddlings  with  poli«f 
tics ;  so  an  indictment  of  hiffh-treason  was  ex*^. 
hibiled  against  him  to  the  Orand-jury  of  l^idr 
dlesex;  but  the  jury  returned  an  ignonunns. 
upon  it :  for  which  Mr.  Wilmore,  the  foreman, 
was,  out  of  all  course  of  law,  apprehend,  anA 
eanmiiMSd  before  the  council,  August  16th,  and 
senile^ Tower;  and  was alterwards  forced 
to  fly  beyond  the  aeas.  When  the  design  had 
thus  miscarried  in  Landon,  they  laid  a  new- 
scene  against  this  offender  at  <hcford,  where 
tbcnr  hoped  to  find  a  more  pliable  Grand-jurfr:. 
and  to  make  sure  that  the  biil- might  not  a  a^. 
oond  time  miscarry,  the  witnesKS  were  aenk 
down  post  to  the  assizes,  and  by  secret  managan 
ment  were  privately  shot  up  with  the  jury  titt 
they  had  found  the  biU:  which  was  ailerwarda 
oomphmedof,  as  an  intolerable  practice.  Aar 
soon  as  the  bill  was  found  against  him*  a  jailer 
and  a  messen^  were  sent  away  to  hiirrv  him- 
down  to  his  tnal,  who,  by  order  of  the  amf  > 
counsel,  took  from  him  all  his  instmctiqM  fiar 
his  deftnce,  and  canied  them  to  the  ooiinseli 
for  them  only  to  make  their  use  apd  advaotaM 
of  them.  Ims  way  of  procedure  was  tbooght 
to  be  very  harsh  and  illegal;  yet  die  peer  nan> 
under  these  severe  drcnmstanoes,  waa  not 
wanting  to  himself,  but  stoutly  made  his  da» 
fence;  and,  as  sir  J<4us  Hawles observes  i^Nia 
that  trial,  the  best  defence,  all  ciroomstaaoea 
considered,  that  ever  man  made  forhisiil^ 
But  indeed,  it  aeemed  to  be  a  mattar  maoived 
upon  above,  he  must  die;  and  so  he. was, 
August  18di,  found  guilty  of  high-treaaoii» 
and  on  the  Slst  of  the  same  month  exeeotad  in 
Castks-yard.^'    3  Kennet,  499. 

*<  in  the  uiterval  between  the  Oxfonl  parib- 
ment  and  tfau^  Michaelmas  1089,  a  tuneal' 
much  discoveiy,  thoe  hi^penad  two  notable 
oases.  One  was  Stephen  CoUedge,  and  tiie 
other  of  one  Rous.  The  first  of  thaaewaae 
j<Mner  by  trade,  but,  being  a  pragmatical  inaa^ 
and  a  fenatie,  was  set  up  as  a  prime  openior 
in  the  deqierate  doings  of  the  party  ;  mid, 
after  thebr  way  of  abusing  the  word  Protes- 
tant, (which  was  first  dmved  firom  the  Lu- 
theran protestation  in  Germany,  and  sinoe  ii 
used  to  distinguish  all  reformed  churches)!^ 
applying  it  to  every  thiiy  they  approved,  or 
that  run  sideling  aking  with  the  fection,  as  also 
the  word  jpapist  for  the  coetrary,  and  mfybjBm 
art  of  calling  names,  finding  mfsns  for  listing 
no  little  prepidice  upon  tfauigs,  this  handr^ 
craftsman  was  made  n^nouB  fy  die  tMe  at  tM. 


IM]         .  flDCATfi  THAbSt »  Chmmxms  IL  |6t  l.«/#r  B^  DwiM  [M4 


T(^  the  KSttfi's  nMMt^xMRmt  Mikity,  amI  t» 
die  Right  HoDourable  the  Lords  of  his 
Hijesty*!  most  honouraiUe  Mry  Coimdl. 
The  hamUe  FedtkAi  of  Ghvpimf  Cot- 
LEDGE,  Oow  a  Prisoner  in  the  Tower  of 
Londfitt. 

HiinUy  sheveth  ;  That  your  petitiopcr 
having  been  a  dose  urisooer  ewepc  since  his 
ihsiooninitiaent,  is  attogetber  ignorant  of  the 

« 

Sratestant  Joiner  ;  and  his  province  layin  ma- 
naeing  of  sedition  and  treason  among^alower 
order  of  men ;  and  he  had,  in  )iartioular»  a 
mat  cfaaige  incumbent  npon  him>  to  conduct 
ttiat  which  was  dressed  up  for  the  Oxford  par- 


*'  I  would  first  notethat,  when  the  public  b^^an 
Unsettle  alitUe,  after  the  Oxford  pariiament 
diisolFod,  there  were  daily  disooTcries  of  the 
rogueries  intended  there  ;  and  whoever  has  a 
mmd  to  know  the  forms,  language,  and  con- 
ceptions o^'the  treason  compaoy  one  with  ano- 
ther, and  the  methods  of  the  <&rectors  to  en- 
gage then^  with  tbeauthoiity  the  faction-mon- 
gers of  the  diy  had  over  the  whole,  tending 
to  the  great  work  of  taking  off  the  king  and 
die.  dnke,  may  read  Mr.  Zeal's  Narrative, 
entitled  VUlainy  Displayed,  1683.  I  do  not 
mentk>n  this  pamphlet  as  a  voucher  of  truth  in 
afl  respects,  because  there  was  a  spice  of  the 
pjclrtbaak  in  it;  but  it  afibrds  such  natural 
images  of  faction,  with  their  ordinary  dialect 
and  converse,  and  prattique  of  treason,  as  can- 
not well  be  dl  fictitious  :  And,  for  the  gross 
Jacta^eveiy  one  may  trust  or  distrust  as  they 
find  cause.  As  for  CoUedge  there  was  early 
emdenoe  of  rank  Hi^h  Treason  against  him  ; 
and  thevelbre^  an  IiSictment  was  prefmed  to 
theGrand  Jury  at  the  Old  Bailey;  but  against 
full  evideoce,.  as  the  following  prooeedioffs 
d»ew,  the  return  was  Isnoramus.  This<m- 
▼iated^  farther  criminal  prosecution  diere  ; 
the  door  was  shut^  and  no  entrance  into  the 
eonunoD  courseof  justice  was  to  be  bad.  But 
the  scandalous  Ignoramus  was  no  discharge, 
and  it  was  considered  that  the  overt  Acts,  of 
die  treason  against  him,  were  the  stirring  up<tf 
war;  and,  in  order  to  it^  preparing  arms  and  ha- 
bilimeots,  advising  others  to  do  the  like,  and 
designingto  seize  the  person  of  the  king,  and 
declaring  be  would.be  one ;  and  diat  no  good 
ma  to  M  exKded  from  the  king,  who  minded 
nothing  but  beastlinesst  and  the  destruction  of 
his  people,  nnd  to  establish  arbitrary  govern- 
ment. All  which  fiKts  were  done  as  well  in 
Oxfordshire  as  in  Bliddlesex,  whereby  the  trea- 
son lav  in  two  counties;  and,  in  that  case,  the 
kiM?  by  law  mav  choose  in  which  conn^  he 
iciirpitfsue,  for  both  are  proper.  It  was  de- 
tonnmed  thereupon,  that,  since  the  justice  of 
an  Indictment  was  denied  by  the  Middlesex 
Grsnd  Jvy*  to  proceed  to  inmct  and  try  Cd- 
kdge^  in  Oxfordshire.  And,  there  being  an 
^fpo^Umity  by  oseans  of  the  assiaes  then  at 
httd,  the  witnesses  wjereseni  down,  and  an  In- 
4irtnrpt  prefenrejl  to  the  ordinary  Grand  Jury, 


partieiilar  matters  charged  agaiiiitliim»aBd  of 
.the  names  of  the  witnesses  who  are  to  nro^e 
the  saoM ;  upon  his  knowledge. of  both  wudi, 
as  well  the  nature  as  the  numner  of  his  defence 
must  dqiiend  ;  and  because  upon  the  ooi^ 
deration  of  his  case,  several  matters  of  kw^ 
mav  arise  as  well  befqre  as  at  the  time  of  hia 
triidv  in  which  counsel  will  be  neceawry  la 
assist  him,  and  several  matters  of  foct  prepa- 
ratory to  his  trial,  with  which,  .under  his  oon-^ 

who  found  the  bill.  This  couki  not  be  unequal  > 
for  this  case  was  not  thought  of  when  that 
Grand  JVuy  was  returned.  AiterUie  bill  founds 
the  assizes  did  not  continue  long  enough.  t» 
bring  on  the  trial  of  the  prisoner,  lor  he  woiild 
have  complained  of  too  snort  wamingi  There-' 
fore  an  extraordinary  commission  or  Oyer  and 
Terminer  issued  to  the  judges  of  the  westerR 
and  Oxford  .circuits  to  try  me  prisoner ;  and 
the  two  former  were  onlered  to  return  firon 
their  circuit  by  Oxford,  and  to  be  there  at  the 
day.  80  these  Judges  met  and  held  l^e  sea< 
sions,  and  after  a  long  trial,  upon  the  Indict-^ 
ment  found  by  the  county  Grand  Jury,  and 
full  evidence  in  the  hearing  of  a  vast  assembly, 
of  all  sorts  of  people,  the  prisoner  was  found 
Guilty  of  High-Treason,  and,  soon  after,  eaa% 
cuted ; .  as  I  am  about  to  rdate, 

**  It  is  not  to  be  conceived  what  a  thunder* 
clap  it  was  for  the  faction,  to  hear  that  a  prima 
instrument  of  theirs  should  be  brought  to  answer, 
much  more  to  be  attain  of  Trnaon.  They 
thought  their  whole  party  safe  ensconced  be- 
hind the  sheriffs  of  JUondon  and  Middlesex, 
with  their  partisans  of  Ignoramus ;  and  that 
the  law  was  enervous  as  to  them.  And  now, 
for  one  of  them  to  be  haled  forth  to  an  indif^^ 
ferent  trial,  with  the  consequences,  was  cf  the 
last  importance,  and  would  render  the  most 
zealous  of  their  party  less  daring,  and  many 
(as  was  found  in  diverae  instances  already)  so 
over  and  become  discoverers.  Tliis  made  me 
whole  psrty  engage,  as  jmy»  Ari»  et  Focit^  with 
all  the  skill  and  interest  they  had,  to  boom  off 
this  fire-ship,  and  save  th^  friend.  And  ac- 
cordingly they  went  to  work,  inventing,  con- 
triving, soliciting,  by  all  possible  means,  if  it 
might  be  brought  about,  to  bftffle  the  triaU 
And  the  attendmse  was  accordingly,  for  there 
was  scarce  a  pragmatical  town  parfy-man 
absent;  and  abunwce  of  the  vulgar  sort  of 
them.  Aaron  Snnth,  as  far  as  he  durst,  and 
that  was  not  a  little,  took  the  postof  solicitor 
for  the  prisoner.  It  was  he  that  was  agent  for 
the  Scotch  rising  in  the  Rye  plot  TiMrewas 
Dr.  Oates  booted,  and  spurred,  and  ^sworded, 
and  the  whole  trained  band  of  his  dqwudenoe 
to  help  out,  that  could  so  well  help  in  at  a  d^ 
lifl.  With  this  armament  and  attendance,  not 
uoJike  that  which  was  at  the  meeting  of  parlia- 
ment, this  Protestant  Joiner  came  down  to  be 
tried  at  Oxford. 

«<  When  the  western  Judges,  diat  is  the  hard 
Chief  Justice  North  and  Mr.  Justice  Jones,  ar- 
rived, just  at  his  lordship's  alighting  from  his 
coacb>  a  servant  pot  into  his  huid  a  letterleft 


Il&enieiit  be  cannot  be  ftiniished  utitbont  tbe 
help  of  a  solicitor,  and  be  i^  like  to  be  wboliy 
uncapable  of  reoeiying  any  benefit  irom  the 

directed  fm  biro.  He  opened  it,  and  found  onlj 
these  words, *  Yon  are  the  vague  tbe  Court 

*  reKes  on  for  drawing  the  first  innocent  blood.* 
After  bis  lordship  was  in  his  chamber  and  some 
IHeods  with  him,  be  shewed  it  to  them,  saying 
only,  diat,  *  These  men  think  me  so  poor  spirited, 

*  as  to  be  frighted  from  my  duty  oy  sucb  silJy 

*  stuff  as  this. '  It  is  a  thin^  of  course  for  men, 
in  the  cbcumstances  of  this  criminal,  to  de- 
mve  time  after  time,  and  to  insist  upon  all  dila- 
tories,  and  to  be  very  querulous,  if  erery  thing 
they  ask,  be  not  granted  ;  for  they  are  never 
in  haste ;  and  it  is  always  one  request  for 
friends  to  have  access  to  them.  And,  in  this 
case,  there  was  enough  of  ail  this  ;  for  peti- 
tions upon  petitions  had  been  preferred,  pray- 
ing such  kind  of  indulgences,  which  were 
granted,  as  appears  by  the  petitions  and  orders 
printed  at  tbe  beginning  of  the  trial,  to  silence 
the  lyin^  spirits  of  the  party,  who  then  (as  this 
Huthor,  in  this  bis  Complete  History,  bath) 
(Usely  pretended  that  be  bad  neither  time  nor 
iheans  allowed  for  his  reasonable  defence.  In 
|he  list  of  the  prisoner's  counsel  we  fmd  Mr. 
Srajtb,  that  was  plot  counsel  to  Oates,  and  one 
West,  deep  in  the  Rye  conspiracy  ;  and  these 
gentlemen,  with  their  assistant,  had  penned  for 
tne  prisoner's  use,  not  only  captions  law  qnes  ^ 
6oDs,  but  florid  speeches  and  narangues,  with 
the  cues  where  they  were  to  be  pricked  in,  as 
the  course  of  tbe  trial  went  on.  The  contents 
were  recrimination  and  libel  upon  the  govern- 
ment, cbai^g  popeiy,  French  counsels,  cut- 
ting off  protestants,  arbitrary  power,  and  the 
fike  fiictious  stuff,  such  as,  ff  not  helping  the 
prisoner  off,  might  fill  the  trial,  when  printed, 
with  libel  upon  the  government ;  an  art  usual 
with  tbe  faction.'  Aner  the  prisoner  was  come, 
fke  Judges,  at  his  desire,  allowed  free  access  of 
his  friends  to  him.  fiut  one  of  the  officers  ob- 
served that  one  of  them  put  a  parcel  of  papers  iur 
to  his  hand ;  and,  upon  bis  inforraationthey  were 
sent  for  and  ii\spected,  and  found  to  be,  partly 
concerning  his  defence,  as  witnesses  names, 
6cc.  fyst  abundance  of  the  aforesaid  libellous 
harangues.  When  tbe  court  was  set,  any  one,^ 
.that  knew  persons,  might  be  diverted  by  observ- 
ing the  dihgence  of  the  soliciting  crew,  and  hciw 
they  had  posted  themselves  in  tbe  view  of  the  pri- 
soner, and  made  signals  at  all  turns  with  winks 
and  lip-tutings.  The  prisoner  was  arraigned, 
and,  after  much  ado,  pleaded  Not  Guilty,  and, 
upon  his  complaint  about  his  papers,  they  were 
ihstinguished,  and  alt,  that  were  not  mere  libel, 
returned  to  him,  and  his  trial  was  appointed  the 
next  day.  It  is  a  pity  our  author  bad  not 
copies  of  these  harangues  to  put  in  full  length 
into  his  History,  they  would  have  sat  very  well 
there. 

<*  I  do  not  propose  to  make  a  report  or  extract 
of  this  trial,  to  represent  the  numerous  cavils 
and  chicaneries  mai  were  used  in  it,  for  the 
whole  is  in  print,  and  readUy  -had ;  and  let  that 


privilege  aflowed  by  law -of  p^'enytuyy  thti* 
wage  i^severat  juron,  ^apecisUy  m  a  ceimtry 
where  he  is  tbeolntely  a  stranger,  unless  ke 

sttflioe.  I  shall  only  note  a  papMge  or  two,  as 
I  think  singular,  and  then  speak  with  the  so- 
thor  about  the  honest  copy  ne  has  made  from 
so  just  an  origfinal.'  It  was  Aaron  Smith  that  put 
the  papers  into  the  prisoner's  hand,  and  heme 
questioned  about  it,  lifted  np  as  high  as  he  eoora 
stretch,  and,  said  publicly— *  It  is  high  time  to 

*  have  a  care  when  our  lives  and  estates  are  besel 

*  here«'  The  chief  justice  rose  up  and  (calmly^ 
said  to  the  clerk,  ^Hecord  those  words.'  ThecoiW 
sequence  of  that  was  a  conviction  withbat  far-' 
ther  trial ;  upon  which  the  coort  might  har^ 
adjudged  a  punishment.  But  Smith  was  awai« 
of  that,  and  fell  to  recanting  and  explaining-^ 
which  diverted  the  proceeding  ;  and  the  judges 
only  took  his  recognition  to  attend  during  the 
session.  This  passage  of  recording  the  wordtf 
is  not  pat  in  the  printed  trial,  hecanse,  as  1  sap« 
pose,  nothing  berag  done,  it  went  for  nothing^. 
Sir  George  Jefferies,  and  one  of  tiie  prisoner^ 
witnesses,  had  aparree  of  wit.  It  was  one  Johir 
Lunn,  an  old  quondam  drawer  at  the  St.  Dun- 
stan's,  alias,  Devil  Tavern,  and  gifted  like  an 
arm^^  saint.  He  was  once  heara  praying  hf 
the  spirit  against  the  cavaliers,  and,  amon^ 
other  spiritual  elegancies,  he  cried,  *  Scatter'em. 

*  good  Lord,  Scatter'em,'  which  gained  him  the 
nickname  of  Scatter'em .  Sir  George  J  efferies 
vFas  somewhat  too  busy  in  asking  him  qiies- 
tions :  and,  sir  George,  said  be,  I  never  was 
upon  my  knees,  as  you  were,  before  the  par- 
liament. Nor  I,  said  sir  George,  for  much,  bat 
you  were  so  when  you  cried  Scatter'em.  Oates 
was  also  called  to  witness  .for  the  prisoner,' 
against  the  credit  of  some  of  his  brother  evi. 
dences  that  had  testified  for  the  king.  He  af- 
fected to  pronounce  ore  rotundoy  the  round 
oaths  and  nbald  stuffthat  he  chained  the  other^ 
to  have  uttered.  And,  among  other  things^ 
he  said  of  one  Smith,  who  was  a  minister,  that 
he  once  admonished  him  of  his  oath  upon  tlie 
gospel,  and  his  answerwasG —  d —  the  gospel ; 
and  that  vile  sentence  Oates  raoulthed  out  so 
odiously,  as  very  much  offended  all  (not  so  bad 
as  himself)  that  heard  it.  And  the  manner  oft* 
his  behaviour  shewed  the  genius  of  the  man 
more  than  any  description  can  do.  Hedidbui 
use  the  privilege  of  a  theist  or  free-thinker  ;  of 
which  crew,  or  worse,  he  plainly  declared  himt 
self  by  this  passage.  He  told  of  his  waiting 
with  some  company  for  dinner  in  the  city,  and, 
said  he,  to  di\ert  ourseh'es,  we  entered  into  ^ 
discourse  of  philosophy  ;  and  the  ouestionf  ^ 
were  concernmg  the  being  of  a  Goaandthe 
immortality  of  the  soul,  whether  those  coul^ 
be  proved  by  natural  demonstration.  And  he 
seemed  much  gqk^fied  in  this  opportiuiity  of 
talking  profanely  in  public.  But  enough  of 
these  base  mementos.'  It  is  time  to  come  to 
our  author,  who  pretends  to  sink  deep  for  the 
intrigue  of  this  man's  case. 

*'  lie  begins  with  his  character,  which^  after 
rule  of  the  times,  was  meritorimui;  aoiiys 
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MiL-^In  fiiH  ttmnrnnce  tb«refiire  •f  the  great 

jMCieeaiid  demeney  of  yenrir  majesty' und  tins 

'i  -  —  ■    ■      -  ■  - 

tremm  no  other  than  zeal  against  popeiy ,  *  that 

*  be  was  a  busy  man,  and  a  great  talker  against 

*  pe^^y.'  A  good  workman  at  difgoming,  who- 
ever pudMrn;  and,  as  ibr  his  oflTence,  *  he 
'  went  down  to  Oxford,  and  there  spoke  wonb 
^aad  recited  rhymes  whieh  wdresaid  to  reflect 

*  fm  the  l^ig.'  Whatabarbahmswayofwiit- 
ing  is  fttt»!  <My  *  said'  to  reflect  on  the  king. 
Theaiithorissofiurfirom  allowing  any  thing 
tr8Bsoold>le  in  iiis  cam  that  he  carries  it  no  fkrther 
than  «few  words  and  rhymes  which  were  but 
*siad'  orsnpposed,  not  that  thcnr  really  did  reflect 
«n  the  king ;  and,-  if  they  did,  we  luiow  that  is 
but  misdemeanor  and  not'  treason.    Why  did 
henot  shew  what  the  words  were,  the  tendency 
and  use  of  the  rhymes,  and  other  fact  proved  ? 
9twonIdthen  hare  appeared  he  was  poet  and 
tinging^  master  as  well  as  songster.     He  was 
goodatdranghtand  design,  and  could  makehie- 
r6glyphics  of  poperj'  and  arbittary  power :  and 
tepteaeat  ehiUeraatically  the  downfaR  of  his 
majesty  ;  as  in  his  Raree-show  and  Mackninny, 
09  I  touched  before.    But  those  were  baivbles 
Ibr  die  underling  mob  to  be  engaged  "vnth.  His 
magazhieibr  action  was  of  another  sort,  iron 
itwre  and  arms,  besides  notable  persuasire  dis- 
courses he  had  to  incite  folks  to  tise  them 
agninst  the  king,  whom,  by  his  slighter  imple- 
DRsnts,  he  vilified  and  derided  roost  execrably. 
ThuSf  like  the  hero,  *  fam  Marti  <][nam  Mer- 
corio,*  he  pSed  his  work.    If  the  trial  had  not 
been  in  prini;  it  had  been  needfnl  *fo  'liave 
given  A  fuller  acconntof  this  case  :  But  I  de- 
tune the  tadhtm  of  a  nice  ex&mination ,  at  this 
Ihnieof  the  day ,  superfluous  ;  it  is  enough  to 
shew  the  perfi<iy  or  llie  account  given  in  this 


it  goes  on  to  sum  up  all  m  a  little ;  shewing 
tfiatthirmechanic  was  to  be  *  made  an  example,' 
not  for  any  treason,  or  so,  but,  *formedcinng 

*  iWth  politics,'  the  rest  follows  of  course  ;  but 
oboerve  an  admirable  conciseness,  and  So  an 
.indictment  was  preferred  against  him.  I  im 
deafly  afraid  of  beiny  suspected  for  abusing  an 
llistbrical  writer,  ft  ?>emg  almost  incredible 
ttny  pretender  that  way,  even  of  the  Grubstreet 
onfer  shonld  take  upon  him  to  relate  ikcts  and 
proceedings,  and  wnte  sttch  stuff  as  this.  But 
with  leave  of  his  *  and  so,'  the  indictment 
came  replete  with  facts  of  high  treason  as 
tooched  before,  and  all  proved  by  lawful  wit- 
nesses against  him,  before  the  London  gi-and 
jnry  ;  but  they  (vast  as  our  author  here)  made 
a  mere  ballad  ont,  and  rejected  the  bill.  Then 
as  the  party  concluded.  College  iras  safe.  Now 
<sdmesiht!ie  author  with  a  fresh  subject  of 
Hbd.  *  For  which  (rgnoraraus)  Wilmore  the 

*  fbremaix,  was,  out  of  all  course  of  law,  ap- 
'  ptehended  and  examined  before  the  couiicd, 
^  and  abnt  to  the  To^er,  and  was  afterwards 
f  fbrcerf  to  flr  beyond  the  seas.'  Now,  upon  my 
Maefl  exf^ienekiceof  aflairs,  which  telbr  me  this 
^'ftr'wlii^canlMft  he  truer  Iwflloutwtthmy 


honoitnibl^  BiMfrd,  Vhibh  he  hath  lately  hs4 
some  experience  of,  and  doth  with  all  hufniJity 
and-thaiikfiiltiess  acknowledge,  your  petitioner 

parse,  and  wiurer  all  that  is  in  it  thattbe  sean- 
md  is'fiklse.  'Bot  I  fbaf  every  reader  ivWi  not 
Tenture  so  deep,  being  /pernaps)  inclined  t^ 
think  a  grave  writer  should  n<A  affirm  a  fhct, 
in  manner  and  cirenmstance,  so  rery  untneie. 
That  Wilmore,  by  his  perjurious  IgnonmiVis^' 
was  not  much  recommended  to  his  mtijestys 
flivonr,  so  as  by  his  extraordinary  interpo^ion, 
to  be  taken  out  of  the  ha^ds  of  the  law,  wheki 
it  had  seized  on  him  for  crimes,  I  readily  grant  i 
as  also  that  if  a  man  wfll  effrontuously  mHsak 
the  sacred  trust  of  justice,  in  a  ihattcfr  of  trea^ 
son  against  the  state,  more  like  a  partisan  thair 
a  sworn  enquirer,  thikt  the  ^te  wiH  lay  ho\& 
on  him,  if  he  be  found,  in  any  respect,  ob- 
noxious to  the  law  :  And  farther,  that  a  man 
must  needs  be  a  saint,  indeed,  tiiat  practisiiiti 
barefaced  against  la wfiil  authority.  All  these 
things  I  grant ;  whereof  the  consequence  is 
that  Mr.  fvilmore,  and  every  one  else  of  his 
bold  usurpation,  must  look  to  their  hits  ;  for,  n 
they  may,  they  will  be  caught  napping.  But, 
as  to  the  said  *  fbr  which,'  mat  is  lor  his  return 
of  Icfooramus,  I  deny  that  it  either  was  hiade; 
or  mentionedtobe  any  part  of  his  crime ;  but 
he  was  taken  up  by  lawrnl  warrant,  and  not,  as 
the  author  abnsiTely  affirms,  fbr  his  verdict, 
wliich  could  not  be  so.  It  seems,  some  of  the 
neighbours,  that  had  him  in  detestation,  9n-^ 
formed  that  he  was  a' kidnapper,  and  that  he 
had  sent  one  or  two  young  men  to  the  plan* 
tations ;  and  it  was  verily  oelieved  he  had  soht 
them  there.  Upon  this,  he  was  taken  up  an4 
examined,  and,  afterwards,  not  only  tried  at , 
the  King's-bench  bar  and  convict  (as  i  And  in 
theChronolo^cal  History  of  England,  24  IVT ^y 
168^)  but  was  also  obnoxious,  if  not  charged 
by  a  wn't  de  Homine  reple^ando,  and  com-> 
mitted  (as  the  nature  of  which  writ  requires) 
until  he  produced  the  persons  in  order  to  be  re- 
plevied, this  was  the  ancient  remedy  fbr  the 
libeity  of  the  subject,  and  is  indeea  more  ef- 
fectual and  expedite  than  an  Habeas  Corpus^ 
The  difference  is  that  the  former  is  the  process 
of  the  government,  that  took  care  of  the 
people's  liberties  (wherefore  men  afl^cted  to 
style  themselves  the  kin^s  subjects)  against 
the  great  men  that  tyrannised ;  and  the  latter  is 
chiray  intended  a^inst  the  government  itself; 
and  the  abuses  of  its  power.  But,  as  fbr  Wil- 
more the  kidnapper,  he  found  means  to  dear 
himself  by  the  aotirity  of  his  heels.  Who-^ 
ever  would  know  the  steps  of  this  matter,  majf 
find  somewhat  of  it  in  the  pamphlets  of  the 
time,  and  particulariy  in  IL'Estrange's  Obser- 
vators;  6ut  of  Wliicn  tlie  whole  stdty  may  be 
picked. 

"  Tn  such  a  case  as  this,  so  defamatory  of  a 
settled  government,  an  author  should  have 
made  good  his  charge  by  some  authoritative 
evidence,  as  the  order  of  council,  warrant  of 
oommitixkent,or  retumof  on  Habeas  Corpus,  as 
might  faAv«  been  hud  fbr  the  lookhig  for.    O  ! 


hat  tlieD,  lus  iayinff  it  yam  for  liifl  Terdiet  had 
•ppttved  to  be  a  ninty,  aod  bad  sfioilcda  verj 
mujiit  libel.  Many^  be  tbaalEf  yoa  for  tbat ;  no, 
liboQffb  the  matter  lay  fair  eaoiagh  for  leAeotioii, 
as  tOMtve  iaid  that,  for  wnage  ofbis  Isnonmiiis 
a  pfetenoe  of  kidnapmiig  was  taken,  &c.  for  be 
would  not  abate  an  hair  of  the  ▼eoom  of  his 
libd,  and  therefore  says  it  positive,  without  any 

fretence  at  all.  But,  to  do  the  foctton  justice, 
nmst  allow  that,  aoiM>rding|o  their  scheme, 
tuey  were  much  in  the  r^t ;  for  having 
A  gpovemment  to  midiermine,  then  lies  ana 
labels  served  as  .spades  and  mathooks  to 
work  with.  But  now,  to  |[o  on  with  the  story, 
$nr  I  thbk  I  most  transcribe  the  whole  para- 
graph. *  To  make  snre  that  the  hill  might  not 
*  misearry  a  second  time,  where  (at  Qzfora)  they 
^  bofied  to  fiind  a  more  jplidUe  grand  jury,  the 

<  witnesses  were  sent  down  post  to  the  assises.' 
Whether  by  post  with  the  han^  sounding  be- 
fore, or.  as  I  guess  thetmth  was,  by  ooacnes  in 
^hicb  there  might  be  six  horses,  which  trotting 
anace,  and  ffanoptng  sometimes,  saved  their 
tide  tfid  reached  the  assise  town  before  the  bu- 
sines  swasdone.  Now  this  word  *  post'  has  a  je 
ne  sgai  qwn  sound  of  a  deep  oesign.  But 
oportet  mtndacem  este  memorem ;  for  now  it  is 
^  noped,'  a  line  or  two  before  it  is  '  made  sure,' 
that  is  thcjy  made  *  sure  hopes.'  But,  to  wave 
bulte,  why  might  not  they  m  Oxfordshire  roske 
sure,  when  it  was  evident  no  unpacked  and  un- 
prepared grand  jury  oould  rgect  such  an  in- 
dictment r  Then,  as  for  his  ^pliable,'  the  chief 
gentry  in  the  county  of  Oxford  are  bis  bum- 
ble servants  for  the  compliment ;  for  men  of 
honour  are  very  *  pliable'  to  nerjury. 

«  Now,  to  go  on  with  this  nedge  libel ;  *  snd, 
« by  a  secret  management  shut  up  with  the 

<  grand  jury  tiU  they  found  the  bill.'  A  bailiff  at 
the  grand  jury  chamber  door,  to  let  in  those 
thatJiave  bnsmess  and  none  dse,  is  a  manager 
of  secrets.  Do  but  observe  the  hot  and  cold 
dealing.  In  Rous's  case  it  was  a  privilege  to 
be  secret,  and  now  it  is  management.  The 
malicious  and  false  insinuation  is  that  the  gtsnd 
jury  chamber,  bein^  free  for  till  comers,  as  an 
open  court  of  trials  is,  yet,  in  this  <»se,  it  was 
shut  up  for  management.  O  woeful  law- 
divine,  that  doth  not  know  that  place  is  always 
close,  and  not  open  to  any  that  are  not  called, 
or  have  no  business;  and  that  no  defences 
being  heard,  only  the  prosecutors  and  their 
witnesses  attend  to  shew  that  there  is  reason 
for  the  prosecution.  And  how  could  these 
men,  as  they  are  sworn,  k^  the  king's 
secrets  and  their  own,  if  Uiey  were  not  dose, 
(fall  people  nught  come  in  at  such  examina- 
tions, prisoners  would  have  spies  upon  the 
testimony,  which  would  be  of  ifi  consequence. 
But  the  true  grievance  of  the  faction  was, 
pvrtly,  the  want  of  that,  and,  partly,  that  the 
folicitdrs  and  agents  of  diverse  ^ecies,  sent 
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doth  hwnMy  bcsaach  yaur  mt^mty  and  thia 
honoorable  Board,  that  be  may  have  a  copy 
of  the  indictment  against  bilk,  or  the  partioular 
diarges  of  it,  that  bis  covaiel  and  sidkitor 


amy  hprefoseaBosas  1%  and  private 
ence  with  him ;  and  bosaaaa  tfaesr  own  private 
sAun  or  other  aoddenls'nny  call  away  asm 
of  his  counsel  from  bis  assistancff,  tMt  Hx^ 


down  to  labour  about  freeing,  the  prisQiwr» 
dqnrived  of  the  opportunity  of  standii^  bcbindi 
whispering  and  commenting,  dantt^  Iht 
examination ;  as  for  instance  —  *•  this  is  b»» 
pish    work'  — <  that   is  an  Iri^   papist'--* 

*  knaves  eome  to  destroy  prolestaniB'*—  *  no 
protestant  plot,'  and  the  hke;  and,  perhaps^ 
take  the  boldness  to  aak  questiona  piaMiMBti 
cally,  or  otherwise,  though  by  their  looka^ 
afiront  the  testimony.  Wheieby,  if,  in  oidi- 
nary  cases,  the  crowd  used  lobe  Mtin,  as  tbcv 
were  not,  yet,  in  this  case,  it  was  leasooabfa 
to  hinder  it.  And  now  comes  the  taff  to  this 
foielaee.  ^  This  was  afterwards  cempttined  af 
^  as  an  unsufferable  practice,'  that  is  not  letting 
the  crowd  into  die  grand  jury  chamber ;  birt 
by  whom,  or  to  whom  complained  off  ^ 
ghute  to  Pilkington,  or  by  Pilkington  la 
Shute?  It  oould  not  be  by  any  one  man  of 
common  sense  and  knowledge  of  things  la 
another.  If  be  means  any  formal  oomplaiiit 
to  authority,  asforanhardship^orwiongdmi6» 
the  sentence  is  a  great  untruth. 

'*  He  comes  now  to  the  circumstaacea  abo«t 
the  trial,  which,  I  hope,  was  no  private  nMb->> 
nagement ;  but  *  be  was  hurried  down.*  This  ia 
like  the  posting  down  of  the  witnesses.  libel 
trades  much  in  words  that  sound  witfaout  anr 
sense  in  them :  For  what  was  this  *  hany  f^ 
If  it  was  the  h>ng  Irot  of  the  horses,  and  swift 
nassage  to  Oxford,  it  isafodish  expreasiQav 
If  it  was  so  that  the  prisoner  was  deprived  of 
anyjost  means  of  defence,  as  the  KM  saeua 
to  intend  shouhi  be  understood  by  it,  it  is  falser 
and  the  prints  before  the  trial,  as  also  the  IrM 
itself,  that  shews  all  the  material  ciroam* 
stances,  coniVites  it.  But  tn^^ical  vrarda 
sometimes  heat  the  willing  imaginatioB,  so  an 
to  form  in  itself  a  lye  when  the  author  durst 
not  say  it.  But  we  shall  grow  more  and  mora 
direct ;  for,  about  the  papers,  taken  and  (except 
the  libellous  harangues)  restored,  the  anther 
says,  <  This  way  of  procedure  was  thought  to 

*  be  very  harsh  and  illegal.'  Neidiertheonenor 
the  other;  for,  as  the  known  law  was  then, 
prisoners  were  urged  to  make  their  defence 
upon  their  inpooenoe  of  the  fact,  to  be  tried  by 
the  country,  without  foreign  assistance  to  in* 
vent  exceptions  of  form,  and'dilatories;  for 
which  reason  no  counsel  used  to  be  aUowed 
them  :  But,  if  they  could,  by  any  meana,  shew 
to  the  court  any  matter  of  law,  in  point  <lf 
form  or  odierwtse,  the  court  was  trusted  to 
give  them  the  full  benefit  of  it ;  as  ther  were 
also  if  it  appeared  to  them  without  tfie  pri- 
soner's shewing:  which  made  it  a  commdn 
saying  that  the  court  is  the  prisoner's  counsd. 
Nor  IS  this  to  be  aooountea  an  harsh  law  (for 
law  it  was)  however  thought  fit  since  to  h# 
altered ;  for  offences,  of  this  kind,  are  so  dm* 
cular^  and  withal  so  dangerous  to  govenwien^ 
that  it  is  necessary  they  have  some  fewer 
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mthewsyofjuftice,  moretfatti 
ML  ngidar  in  cotnmoQ  wmngies  of  meum  and 
teiMfy  that  are  of  Utdeoonsequenoe.    FpTj-if 
JMtioe  is  not  haif  in  such  canes,  force  will  take 
place  i  and  nothjii^  is  extmordioaiy  whetk  a 
caori  of  justioek  sworn  have  die  power  of  the 
vboke  Ibnn  of  a  trial/  l>y  which  lii^ht  is  to  be 
daoa  betnreen  the  government  and   traitors. 
And  to  ima^ne  that  lawful  judges  are  oorrupt, 
ishariiaroiis ;  because  of  the  necessity  of  judg^.- 
itigf  and  conacipiently  of  powers  to  judge,  es« 
peoaity  when  a  trial  is  in  poblic,  for  all  the 
attendance  to  observe  and   judge  even  the 
judgics,  who  are  in  a  sort  (in  captious  times  at 
^pasl)  upon  the  terms  of  good  bchavk^ur,  be- 
cause Boen  may  see  their  partialities  when  the 
ease  is  80,  as  it  was  not  here.    But,  since 
artifice  is  not  allowed  to  prisoners  by  the  means 
of  fiumal  counsel,  why,  I  beseech  you,  by 
written  speeches  and   rhetorical    harangues, 
which  were,  in  truth,  impeitinent  to  a  just 
defence,  and  contrived  for  another  end,  and 
that  was  libel  upon  the  government  ?  It  had 
been  a  rare  device  to  publish  libels  with  safety, 
had  it  been  permitted  the  prisouer  to  read  tliem 
Id  the  people  out  ot  his  pc4)ers. 
'.  *'  But  the  author  still  thinks  him  '  under  se^- 
*f  vere  circumstances.'    It  is  well  the  trial  is  in 
print,,  else  these  poetical  expressions  would 
•adly  paint  this  man's  case  m  the  minds  of 
those  that  know  no  better.    But,  from  the  old 
niiB»  *  sit  liber  judex,'  I  may  take  assurance, 
.and  affirm  diat-no  man,  that  ever  was  tried  for 
Kigh-treasooy  had,  or  could  claim,  more  kiti- 
twle  or  s^ope  of  defence  than  was   allowed 
to  this  man ;  which  is  sufficient  in  answer 
to  all  thai  ever  was  or  can  be  alledged  against 
this  trial.    And  the  author  is  but  a  summist  of 
the  .libel  upon  this  head ;  for,  nea>  the  time, 
iactkML  was  not  desperate,  but  bokl ,  and  they 
not  only  railed  at  the  judges  publicly,  but  put 
out  libelous  pamphlelB,  out  of  which  the  au- 
thor has  his  aaccerpts,  which,  at  the  time,  were 
answered  sufficiently  to  the  common  satisfac- 
tion of  all  equal  perrons ;  but  out  of  the  jm- 
Bwers,  no  word  to  be  found  here.    Now  see 
hew  an  historian  can  side  ^ith  a  traitor  in  his 
time  I  For  the  author  hath  the  brass  to  add, 
'  But  indeed  it  seemed  a  matter  resolved  from 
*  above,   he  must  die,  and  so  — •— — .'    One 
that  knows  this  author  to  be  a  divine,  would 
conclude  him  a  fatalist,  and  that  he  speaks  of 
heaven  above,  and  net  of  an   earthly  king. 
the  words  *  indeed  it  seemed'  are  singular 
English :  But,  pass  forms,  if  aov  thing  from 
helTcaii  stink  worse  than  this  sulphuroqs  sen- 
tence, 1  have  no  nose.    The  very  shewing  it 
U  enough  to  disturb  the  entrails  of  any  candid 
penoQ  not  abandoned  to  infamy.     €me,  that 
ftaaders  within  the  lines  of  possibility,  is  a 
siflceie  person,  and  an  arUst  to  this  that  de- 
B^xae^  with  impassibilities  3  that  10,  that  a  man 
VOL.  Yiir. 
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Pollexfen,  Mr.  Ward  of  the  InnerrTemple,. 
may  be  assufned  him  ibir  counsel,  and  Aaion 
Smith  for  l£  soUcitor,  and  that  he  may  have- 
a  copjr  of  the  jurors  to  be  retomed  upon  Jiis 

sent  down  to  the  htw,  add  fairly  in  the  face  of, 
the  nation,  tiied  and  attaint,  was  doomed 
before-. hand ;  right  or  wrong,  *  He  must  die.*. 
So  here  is  premeditated  murder  charged  upon 
king,  counsel,  officers,  judges  and  jury  all  at 
once.  I  am  sorry  that  the  author's  unsuffer- , 
able  maliot;  to  the  times  of  this  reign,  shewed 
in  his  falsifying  this  trial,  baa  drawn  rtie  to 
lose  so  much  paper  and  ink  about  ii«  Oti^ 
that  is  wesry,  and  has  a  mind  to  have  iCfOfif 
must  grieve  at  such  provocations ;  and,  as  the 
common  saying  is,  flesh  and  bk>odcan  scarce, 
bear  with  him,  who  hath  given  no  historical 
acoountat  all  of  the  matter, '  but  only  hath  fuit 
together,  as  um)er  a  common  place,  a  parcel^ 
of  sentences,  every  one  suolimated  libel.  "^ 
Nortli's  Examen,  585. 

*'  A  Bill  of  Indictment  was  presented  to  the 
Grand  Jiuy  of  the  City  of  London  against  Col- 
ledge  the  Protestant  Joiner,  as  he  was  alwaya 
calfed.  The  witnesoes  against  him  were  Mr. 
Smith,  Mr.  Dugdale,  Mr.  Haynes,  the.  two 
Macnaniara's,  and  sir  William  Jennings.  They 
all  positively  swore,  that  CoUedge.told  them,* 
there  was  a  design  to  seize  the  king  at  Oxford, 
and  bring  him  to  London,  and  there  keep  him^ 
till  he  luwl  complied  with  them,  or  else  to  brin^ 
him  to  the  block,  as  they  did  his  father ;  ana 
that  in  this  design  the  House  of  Lords  and  Com- 
mons were  concerned,  and  that  tliere  was  an 
army  ready  at  London  to  assist  them.  It  is 
certainly  true,  that  never  men  swore  more 
firmly  tnan  they  did  in  court,,  before  the  jyrjr^ 
who  demanded  of  the  court  a  copy  of  their' 
oaths,  and  that  the  witnesses  mi^ht  go  witl^ 
them,  to  be  examined  apart;  wmch  request 
was  granted  to  the  jury,  and  ifier  two  or  tnreo 
hours  consideration,  the  jury  returned,  and 
found  the  bill  ignoranmi.  Upon  which  the  lord  ' 
chief  justice  demanded,  whether  they  would 

S've  no  reason  for  this  verdict  \  and  whether 
ey  belieyed  those  six  witnesses  perjured  ?  to 
which  they  replied,  That  they  had  given  their 
verdict  accordmg  to  their  consciences,  and  thai 
they  would  stand  by  it.  To  which  the'  lord 
chief  justice  North  said.  There  was  never  such 
a  verdict  brought  in  the  world.  The  grand 
jury,  before  they  were  discharged,  delivered  a 
petition  tp  the  court,  desiring  the  removal  of  the 
priests  and  Jesuits  farther  from  the  Lords  in  the 
Tower,  they  holding  correspondence  with  them. 
Upon  bringing  in  mis  bill  ignoramus,  Colledge 
Will  be  sent  to  be  tried  in  Oxford,  where  the 
judges  arrived  the  loth  of  July.  Their  com- 
mission was  opened,  and  the  grand  jury  was 
sworn,  of  v(hich  sir  Thomas  Spencer  was  r  ore- 
man  ;  the  rest  were  all  gentlemen  of  loyalty^ 
and  Protestants,  and  of  good  estates ;  and  upon 
hearing  the  evidence  against  Colled^-e,  they 
found  the  indictment  *  Bma  vera,  nemine  con- 
'  tradioente.'  One  of  the  evidence  against  him 
swore.  That  if  the  king  did  not  agree  with  his 
2O  "  '"  "' 
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trial  some  days  Yiefafe  the  trial.    And  your  |  Mr.  Jiwtice  Jcmes,  Mr.  Jwdte  Raymond,  Mr, 
petitioner  shall  ever  pray,  &c.  -  Justice  L«vinz,  ccmimismoncft  of  Oyer  and 

.    ,,  ^  .  .^'  TtefminerandGa©l-^K'ery,mctattheCoort» 

At  HampUm-Cottrt,^  August  11,  1681. 

It  is  18  ordered  by  bis  majesty  in  council, 
That  the  friends  and  relations  of  "Stephen  Col- 
ledge,  a  prwoner  in  the  Tower,  shall  have  li- 
berty of  yisiting  and  fn?e]y  conversing  with 
him  ;  and  the  Kcutenant  of  the  Tower  having 
first  caused  then*  names  to  be  taken  in  writing, 
is  to  su^er  such  friends  and  relations  to  have 
access  to  the  said  Stephen  Colled^e,  without 
any  interruption  from  time  to  tune  accor- 
dingly. 


TaE  TRIAL  of  STEPHEN  COLLEDGE, 

Oxford.* 


AT 


On  Wednesday  the  17th  of  Augnst,  1681, 
t)ie  lord  Norreys,  Lord  Chief  Justice  North, 

t>arliana«nt,  there  was, a  design  to  seize  upon 
Jiim,  and  30,000  men  were  ready  in  the  city  of 
London  to  back  the  desioni ;   and  that  if  the 
king  refiued  to  pass  the  bill  of  exclusion,  they 
would  seiTe  him  as  they  did  his  ftUhu*.     This 
Colledge  was  brought  to  bis  trial  at  Oxford,  be- 
^re  the  lord  chiCT  justice  North  and  justice 
Jones.    The  trial  lasted  irom  two  in  the  ailer- 
Boon,  till  two^  in  the  morning,  so  much  time 
was  taken  up  in  examhiing  Hhe  witnesses.  The 
evidence  against  the  prisoner  was  the  same 
Which  was  at  the  Old  Bailey ;  those  for  the  pri- 
soner were  chie6 jr  Mr.  Gates,  Mowbray,  and 
Waldron,  who  said,  that  Dugdale  andfSmith 
told  them,  the^  knew  nothing  against  CoUedge ; 
but  they  denied  it  upon  theSr  oaths,  and  the 
jury  brouglit  him  in  guihy ;   and  sonic  hours 
aner  the  prisoner  received  his  sentence,  the 
court  meeting  ajBpEun  for  that  purpose.     Some 
tiays  after,  Cofiedge  was  executed,  and  his 
bead  was  set  npon  Temple  Bar,  to  be  a  warn- 
ing to  others  to  avr^  bis  ikte.*'  Bnlstrode,  325. 
^  It  appears  from  Oldmixon,  that  the  coun- 
8d  against  him  were  sir  Robert  flkiwyer.   At- 
torney General,   Fmch,  Solicitor  General,  sir 
^George  Jetferies,  and  Mr.  North.    The  jury 
Were  Henry  Standard,  William  Big,  Robert- 
Bird.  John  Shorter,  William  Windlow,  Charles 
Bobbs,  Roger  Browne,Timothy  Doylcy,  Ralph 
Wallis,  John  Benson,  John  Piercy,  and  Jonn 
lAwrcnce.   Roger  Coke,  after  mentioning  that 
the  London  Grand  Jur^  had  returned  an  igno- 
iramimipon  the  bill  against  CoUedge,  proceeds : 
'    <«  Tilt  fright  of  Fitzharris's  dLscoverv  of  this 


new  Popish  Plot  beinn^  seemingjiy  allayed  by 
bis  deatn.  Revenge  witn  winged  naste  pursues 
the  discoverers  of  die  old.  ft  was  in  Trinity 
Term  that  Fitzharris  was  tried  and  executed  ; 
iand  after  this  teim,  an  indictment  6f  high 
treason  was  exhibited  to  the  Grand-jury  of 
London  ag^st  Stephen  Colledge,  a  mean 
fellow  but  a  great  talker  against  the  Popish 
Wot,  who  was  more  known  by  the  name  of 
Protestant  Jomer  than  Stephen  CfoBedge.  The 
iforaman  was  one  Wilmer:  this  indictment 

>n^d  not  down«  but  the  Grand  jury  Muned 


house  in  the  city  of  Oxibrd ;  and  aftVer  proda- 

^         ■  -   ^  .    -         ■  ■ 

an  IgnoramoB  upon  it,  tbr  which  Wihner  wm 
forced  to  fly  his  country. 

'*  The  design  not  succeeding  in  London,  the 
scene  against  Colledge  is  laid  at  Oxford  \  the 
jud^  were  chief  justice  North,  justice  Jones, 
jnstice  Raimond  and  justice  Levins :  to  make 
sure  of  a  bin  to  be  ibunA  there  against  Cd« 
ledge,  the  king's  counsel  had  pre^mred  wit- 
nesses at  the  asst7.es  to  post  thitlier  ;  and  there, 
to  make  sure  work,  the  kind's  ceunsel  are  itri- 
vately  shut  up  t^ith  the  jury  ti!^  they  bad 
,  found  the  bill,  which  Mr.  Haw  tes  says  was  a 
most  unjostiflable  and  unsulfierabfre  practice. 

<*  Whilst  these  things  were  contriving,  Col- 
ledge had  the  honour,  as  well  as  Fitzharris,  ,to 
be  committed  and  continued  a  close  prisoner  in 
the  Tower,  yet  tiie  Lords  impeachea  in  pariia  • 
ment  had  the  liberty  of  it,  aitd  free  access  was 
permitted  to  them  ;  it  is  true  indeM,  Colledge 
wa^  permitted  to  have  a  solicitor  and  counsel, 
which  was  Mr.  West,  I  think  a  Pk>tter  or 
Setter  in  the  Rye-plot,  as  dark  as  Fitzhairis^ 
and  as  like  it  as  two  apples  are  one  to  the  other. 

«  But  this  was  not  out  of  favour  to  Colledge, 
bnt  to  betray  him  ;  for  when  the  Bill  against 
Colledge  wa?  found  at  Oxford,  Mnrrel,  a  gaoler^ 
and  Sewel,  a  messenger,  were  sent  to  bringCbl- 
ledge  to  trial;  who,  ai\er  they  had  taken  him 
out  of  prison,  run  him  into  It  hou«e,  "and  by 
order  of  the  king's  counsel,  tfitAi  from  him  sB 
his  instructions  for  his  defence,  and  camed 
them  to  the  king's  counsel,' as  well  t*  disable 
him  to  make  his  defence,  as  to  enable  the  king's 
counsel  how  to  proceed  against  him,  by  some 
way  he  was  not  provided  to  make  histkiienee. 

*<  Upon  CoUedge^s  arraignment,  he  de- 
manded his  papers  taScen  frtmi  him  ^  by  MnrrcA 
and  Sewel ;  wnich  were  denied  by  tne  Court 
t^  he  had  pleaded  ^Hy  or  n<A  to  his  ittdict^ 
ment.  Heretake  notice,  that  sir  Fi^ncis  Pem- 
bcrton,  sir  Thomas  Jones,  and  jmtlcerRaimehd 
having  done  the  Court's  job  in  Fitzhanis'A 
Trial,  a  new  set  of  four  is  made  to  do  this  of 
Coll«)ge's  :  the  chief  of  these  was  sir  FrSiiGiB 
Nmth  (a  man  cut  out  to  all  intents  tod  par- 
poses  for  sif  ch  a  woi^,  and  as  if  born  to  do  it, 
his  father  was  n  committee-man  inaHthe  late 
times  against  king  Charles  1st,  knd  his  grand- 
father one  of  the  seven  t^ho  condemned  arch- 
bishop Laud)  it  is  no  mattfT  f^ho  were  the 
other  three,  fbr  North  was  theVnottth  nfthe 
Court 

«  This  was  thcf  first  time  that  evft*  Wf  |jri- 
sonerhadhis  histructions  taken  fltmi  hiihif^ 
make  Iris  defence,  and  i^t  a  time  whien  tliere 
were  such  contrivances  to  takfe  away  his  life. 
My  Lord  Chief  Justice  told  Colledg«  be  tdok 
not  away  his  papers ;  but  College  replied,  Ihef 
were  taken  from  him  upoki  pretence  of  bringing 
them  to  his  lordship. 

«  The  Court  and  Counsel  had  a  twMUL  de« 
tilgii  upon  tMedg^,  in  BeiziDg  his  papers^  ei^ 
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mttiaa  fat  mkotm^  iha  ooavo^MiiMi  «f  g«oi« 
^idiveiy  was  read,  and  thim  tb^  odmiDbsiofi  of 
Oyer  and  Tanaintr.  Proclatoatioa  was  made 
hf  Uie  aberiS  to  latm  the  precepts  to  him 

to  trepan  Ck>Uedge  to  plead  guilty  or  oot,  before 
diey  deliyeced  the  papers  :  which  hsTing  done, 
it  was  too  late  to  jueadeitoer  to  the  juiisdictiQn 
cfthe  Court,  or  toai  the  indictmeDt  was  erro- 
aaoas,asitwas,  it.betngof  different  natures, 
a«i  fw  tieaam  aad  rais#mpaoors. 

**  Bars  ( iBSTe  it  to  the  learned  to  judge 
whedierthe  Court  and  king's  counsel  did  not 
ia  this  iodictmeut  eadeavoor  to  depose  the  par- 
Hsmaatary  authority,  and  usurp  it  themseiyes, 
for  thougm  the  Commons  may  impeach  gene- 
la&y  for  treason  and  misdemeanors  in  the  same 
impeaBhmcpt,  yet  neither  by  the.oommon,  or 
foy  statute  law,  any  such  incuttment  can  be. 

*<  The  other  design  was  to  disable  Colledge 
ta  oaafcp  bis  defence  after  his  nleattinfi^  not 
goil^ ;  C<41e4ge  finding  himsell  thus  peset, 
ihaugb  a  mean  ipan,  yet  with  a  9omau  oonrage 
fvdytbiairas  a  tiQirid  conspiracy,  not  only 
Mauwt  his  life,  but  against  all  the  Pptestanti 
of  Eugtaad :  and  her^  he   pro?ed  a  true 


"  T^  CQioi/mge  of  the  oion  put  the  Court  and 
luB^a  eounsel  to  the  whisper,  which  was  nevfw 
bafboa  dene  in  auy  Court  of  common  law ;  and 
mfm  the  Court  must  h^  adfoumed,  the  pretence 
being  fiw  diunery  tbous^h  they  bid  breakfasted 
bote  little  before  :  andbeibre  their  returu,  the 
^i«g's  oojuasel  altered  their  method  of  proceed- 
ing against  the  nrisoner ;  and  ^  sorted  theb" 
«iridienoe«  tha^  4pey  might  not  contradict  one 
anodier,  and  so  would  not  examine  aome  9f  his 


>-*.  Yet  upon  the  return  of  the  Court,  the  at* 
Iptney  air  Kobert  Sawyer  moved,  the  king's 
nvidsDoemifi^tbe  examined  in  the  bearing  of 
fwe  another  j  which  though  over-ruled,  yet  it 
wm  no4  observed  :  a^  to  satisfy  tbe  jury,  the 
Court  teld  them  ifi  summing  un  the  evidence^ 
fhsy  W9uld  in&rm  tbe  jury  wuat  ptut  of  it 
jipiireaeon,  and  what  pijwbyiieanor,  which  they 
^not« 

**  The  Court  and  oauosel  thus  igrmed  cap-# 
/a-pee,  #nd  the  prisoner  bound  hand  and  foot, 

Ctteed  not  doubt  of  js  glorious  riiptory  over 
Hie  -first  choaqpion  agabst  CiMledge 
.paa  Stopbw  Dueda^,  who  swore,  that  in  a 
baiber'a  shop  and  a^coffiee  house  he  bad  spcikeu 
vilifying  wqrds.of  the  king  ;  that  CoUedge  had 
/riiewad  ium  seyeral  scan£dous  libels  and  pic- 
tnieBy  of  wfaioh  ha  was  the  author ;  that  Col- 
jfedge  had  a  tpSk  armour,  a  brace  of  horse 

a 9^,  a  po(^cet<4»istol,  and  a  sword  ;  that  he 
i  sifvanil  staut  men  would  stand  by  him, 
Aal  he  would  nuikeuse  of  them  in  defence  of 
Sa  Proleatant  r^ion.  and  that  tbe  king's 
jpail^ivere  but  a  baodful  to  bis  >  Now  let's  see 
jrhai^nrediteould  be  reasoqably  given  to  any 
dtf  tbe  evidence  against  him. 

"  1.  Dugdale's  evidence  was  confironted  by 
Ar..Qatea,  who  Ivtified  that  Dugdale  said, 
^e.  k9tm  .RVliNw  »g^D8t  «ny  Protestant  .ip 


dbrectiy :  the  justices  of  the  peace  pf  tbe  county 
of  Oxiord  were  caOed  over ;  &nd  the  appearance 
of  the  Grand-jury  summoned  to  attend  thia 
commission  was  taken. 


England  ;  and  being  taxed  by  Gates,  ihat  he 
bad  gone  againiA  bis  conscience  in  lAie  evidencQ 
be  fi^ve  to  the  Grand-jury  at  London,  against 
CoUedge,  Dugdale  said,  It  was  lon^  or  colonel 
Warcup  (a  worthy  person,  who,  for  (iiis  anil 
such  like  ^ervk^es,  is  since  kuig^hted)  for  he 
could  fi^et  no  mopey  else.     Elizabeth  Hunt 


— _ ,  conspuing  against 

king,  than  the  child  unborn ;  and  that  h»bft<i 
rather  have  given  100/.  than  have  spoken 
what  he  had,  and  that  he  had  nothing  to  say 
against  CoUedge  which  would  touch  bis  hfe^ 
And  Yates  test^,  that  when  he  said  Conedge 
was  an  honest  roan  and  stood  up  for  tbe  king 
and  government,  Dugdale  answered  I  believe 
he  di>es,  and  I  know  nothitag  to  the  tontrary. 

'*  llaynes  swore  Colle^^  said,  unlesi  d)^ 
king  would  let  the  parliament  sit  at  Oxfordl 
tbey  would  seize  him,  and  brinj^  him  to  ^^ 
block  'y  and  that  he  said,  tbe  city  had  1,500 
barrels  of  powder,  ai^  10,000  men  ready  ^t  a^ 
bopr's  ^aniing. 

<<  2.  To  contTont  this  evidence,  Hickman  tesr 
tified  that  Paynes  swore,  God  damti  him  h$ 
cared  not  what  he  swore  ;  Tor  it  was  ^is  trade 
to  get  money  by  swearing.    Mrs.   HaU  said 

f!^^  ^f^^  -^y .^  ^^^  t^^^  ^  ^^  employed 
to  put  a  ]Plot  upon  the  dissenting  Prot^tanti. 
And  9Ics.  Richards  said,  she  beard  him  ^y 
the  same  thing.  Wbaley  said,  Haynes  stql^ 
a  silver-  tankf^  Aopi  him  :  and  Lun  s^d, 
Baynes  said,  the  parliament  were  a  coinpan^r 
of  rogues  for  not  ffiving  tbe  king  money  ;  bud^ 
he  jFoidd  help  tne  kmg  to  xuoney  enomppi 
out  of  tbe  fanatics  estates.  Everafd  testineA 
that  Haynes  said,  liia  necessity  and  hard  pay 
drove  bim  .to  sa^  any  thing  agau^st  tbe  Prcrtes- 
tants.  Tu^i^ervile  swore  Qolledge  said  at  Oxr 
ford,  that  he  MJshed  the  kiujg;  would  b^;in  ;  tf 
he  4)d  not  they  would  b^m  with  him,  ana 
seize  him  ;  and  that  he  (College)  came  tp  0Xr 
foi'd  for  that  purpose. 

«<  3.  Gates  said,  Tuibervile  said,  a  littlf^ 
before  fbe  ^vitnesse?  were  sworn  at  tbe  Qldr 
Barley,  that  he  was  not  a  witness  against  CoU 
lege,  nor  coidd  give  any  evidence  agaist  him  ^ 
and  that  after  he  came  to  Oxford,  he  had  be^ 
i^if Qm  before  the  Grand-jury  against  College, 
and  that  the  Protestant  citizens  had  deserte^ 
him,  and  pod  damn  hun  he  would  not  sttfve. 

«'  John  Smith  swore,  Colledjgne's  Bpeakin^ 
aeandalous  words  against  the  kitu^,  and  of  bS 
ha?ing  armour,  which  he  shewed  Smith,  aq^ 
said,  Sieae  are  the  things  that  mH  deistroy  thp 
pitiful  guards  of  Bowley ;  and  that  he  ex<- 
pected  Uie  king  would  seize  some  of  the  m^^ 
hers  of  parliament  at  Qxford,  which  if  done,  hf 
would  be  one  should  seize  thejbnff  }  that  Fitz- 
Gerald  had  made  his  noqe  bleed,  but  b^orp 
long  be  hoped  to  see.a  grentdsd  jm^xp  )^M^ 
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devil,  the  oortltti  lore,  and  true,  doe  and  na^ 
toral  obedience  trhich  true  and  faitkfdl  sub- 
jects of  oursaM  wrertign  lord  the  kinff  to- 
wards him  onf  aaid  soverei^  lord  the  kinrv 
should,  and  of  right  on^ht  to  bear,-  wholly 
withdfatHhg  and  maehinatmg,  and  with  all  thy*' 
strength  intending  the  peace  and.  common 
Crahquillity  of  our  said  sovereign  lohl'tfieking' 
of  this  kii^^m  of  England  to  disturb,  aiid  ae-' 
dition  andrebellion,  and  war  against  our  so- 
▼eceign  lord  the  king,  witfam  the  kingdom  0^ 
England  to  move,  sorup  and  priMmre ;  and  the 
cordial  love,  and  trne  and  due  obedience  which' 
true  and  ftdthful  subjects  of  our  satttsovereigit' 
lord  the  king,  towards  him  our  said  sofeie^ 
lord  thekin^shoiild,  and  of  right  ougfit  toltett*, 
wholly  to  wiUidraw ;  put  out  and  extiftis^oisby 
and  him  our  said  sovereign  lord  the  kmg  t6 
death  and  final  destruction  to  bring  and'  nut/ 
die  10th  day  of  March,  in  the  35d  yettr  0f<h6 
reign  of  our  sot ereign  lord  Chaiies  flieSeeomfy 
by  the  grace  of  God,  of  England,  Seottsiid, 
Inrance;  and  Ireland,  king,  detedef  of  the 
fiiifh,  &c.  at  Oxford,  in  the  eotmty  t>f  Oxiind, 
ftlsely,  maliciously,  subtill'y  and  trakeroMlyy 
did  -purpose,  compass,  ima^me,'and  intend  8e«> 
dition  and  rebellibn  within  this  kingdom  of 
England,  to  move,  stir  up,  and  proeure,  and  a 
miserable  slaughter  amon^  the  sulyects  of  our 
said  sovereign  lord  the  king  to  procnre  and 
cause,  and  our  said  sovereign  lord  the  king 
from  his  regal  state,  title,  power,  and  eovei'n- 
ment  of  his  kingdom  of  Engknd,  to  deprive, 
depose,  cast  down  and  disinlwrit ;  and  trim  onr 
said  sovereign  lord  the  king  to  death  and  'final 
destruction  to  bring  and  put,  and  the  govern* 
ment  of  the  said  kingdom  at  thy  will<and  plea^ 
sure  to  change  and  alter,  and  tliestiite^of  aB^ 
this  kingdom  of  England,  in  all  its  parts  well 
instituted  and  Ordained,  whoHy  to  sobvert  awl 
destroy,  and  war  against  our  said  sovcreigrn 
lord  the  kmg,  within  this  kingdom  of  Enghmd 
to  levy ;  and  ihj  said  most  vridced  treasons 
and  traiterous  imaginations  and  purposes  ai^re* 
said  to  fulfil  and  perfect,  thou  the  said  fiHephen 
Colledge  the  said  iOdi  day  of  March,  hi  tiie 
Sdd  year  of  the  reign  of  our  said  sovereign  lord 
the  kin^,  with  fi:»rce  and  arms,  &c.  at  Oxford 
aforesaid,  in  the  county  of  Oxftrd  aforesaid^ 
falsely,'  maliciously,  sobtilly,  advisedly,  d^ 
vilishly  and  iraiterouriy  didst  prepare  arttisv 
and  warlike  ofienslve  fasUnliments  to  wage  war 
against  our  said  sovereign  lord  the  king.  Ami 
thysdf,  in  war-like  manner,  fi>r  the  purpOMS 
aforesaid,  then  and  there  ftlsely,  nnhei«Misli% 
subtilly,  advisedly,  devittshly,  and  tnilenNisly 
didst  arm,  and  one  Edward  Tuibervile,  aitf 
other  subjects  of  our  said  sovereq;n  hynd-llie' 
king,  to  arm  themselves,  to  perfect  thy  trailst^ 
ous  purposes  aforesaid,  thni  and  there  advi- 
sedly, malieimisly  and  traiteroutdy  didst  intit^ 
and  advise.  And  further,  then  and  there  fais»> . 
ly;  maficiously,  sobtilly,  adviBedl3^  devifiahly 
and  traiteroosly  ihdst  say  and  dedauefithat  it 
was  purposely  designed  to  seize  the  person  of 
our'  said  sovereign  lord  ^  king  at  Oxlonl 
afoRitfd^  in  thr  c0iint|ro€  Oxfefd-nfiMnid.  < 


t.  C.  J.  (North.)  Gcntfemen,  yon  that  are 
returned  of  the  Grand  Inqilesf,  there  has  been 
a  sesnons  so  latdy  that  in  all  probability  there 
wiH  be  no  great  matter  to  trouble  you  with  dt 
this  time.  And  so  f  shall  not  trouble  myself 
nor  you  to  give  you  any  charge.  Because  we 
'Jcnow  of  no  business  yet  that  we  shall  nerid  you 
for.  The  court  fiatb  recorded  your  appear- 
ance. You  will  do  well  to  be  m  the  way  dthet 
in  the  town  or  hare  about  the  court,  that  yoii 
may  be  ready  if  any  tbin^  shouFd  happen.  It 
it  V3  necessary  for  us  to  have  your'  attendance, 
hut  we  know  not  of  any  thing  that  we  have  in 
particular  to  trouble  you  with.  We  have  an 
Indictment  before  us,  let  us  proceed  upon  that. 

C|.  of  Crown,  Gaoler,  have  you  your  pri- 
soner ? 

Gaoler.    We  will  fetoh  him  presentiy. 

Then  the  Prisoner  was  brought  to  the  bar. 

C/.  qfCr,   Stephen  Colledge,  hold  up  thy 

babd.  (\^l>i<^^  ^^  ^^^)-  **  '^o^  <^  ^^^  '^^' 
dieted  by  the  name  of  Stephen  Cblledge  late  of 

Oxibrd,  in  the  county  or  Oxford,  carpenter ; 
for  that  thou  as  a  false  traitor  against  the  most 
illustrious,  mos't  serene,  and  most  excellient 
Drince,  our  sovereign  lord  Charles  the  Second, 
by  the  grace  of  God,  of  Eneland,  Scotland, 
Franfse,  and  Ireland,  king,  defender  of  the 
faith,  8cc,  thy  supreme  and  natural  lord,  the 
fear  of  God  in  thy  be^rt  not  having,  nof  weigh- 
ing the  duty  of  thy  aDegiancc ;  but  being 
moved  and  seduced  by  the  instigation  of  the 

shed  for  the  cause  :  tliat  if  any,  nay  Rowley 
himself,  came  to  disarm  the  city,  ne  wbuld 
be  the  death  of  him . 

*'  4.  To  confront  this  evidence,  Blake  testi- 
fied that  Smith  said,  Haynes's  discovery  was 
a  sham  Plot,  a  Meal-TuVPlot  Bolron  said. 
Smith  'would  have  had  him  swore  against  sir 
John  Brooke,  my  lord  Shaftesbury,  and  Col- 
ledge,  things  of  which  he  knew  nothing,  and 
told  him  what  be  (Bblron)  should  swear,  1^ 
tliey  should  disagree  in^eir  evidence.  Oates  - 
testified.  Smith,  said,  God  damn  him,  he  would 
have  Colledge's  blood  :  and  Mowbray  testified 
that  Smith  tempted  him  to  be  a  witness  against 
ColMge  t^od  sir  John  Brooke,  and  said,  if  the 
parliament  did  not  give  the  king  moiiey,  and 
stoqd  on  the  bill  of  exclusion,  that  wai  pretence 
enoi^j^-h  to  swear  a  design  to  secure  the  king  at 
Oxford.  And  Evera^  and  others  testmed. 
Smith  said  he  knew  of  no  Presbyterian  or  Pro- 
testant  Plot  j  and  said,  Justice  Warcup  wouM 
have  persuaded  him  to  swear  iigainst  some 
Lords  H  I^resbyterian  Plot,  but  he  knew  of 
none.    .J 

<<  These  were  the  materiid  evidenced  thus 
confrpnted,  which  should  prove  Colledge's 
treatou  and  misdemeanor  for  taking  away  his 
lil^  But  this,  evidence  was  so  baffled,  that 
for  shame,' the  king's  counsel  nerer  played 
them  after  against  any  other  but  my  torn  of 
'Shaftesbmy,  but  were  forced  to  set  up  new 
against  my  lorid  Russel,  colondi  Sidney,''  &€. 
«  Coke's  QetectioD,  |h  d(»k 
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Indictmeiit  that  is  Higb-Treason.    For  it  may 
be  neant,  *•  contra  fo.rinam  Siatat.'  which  aro 
ali  the  several  statutes  that  are  in  force  coa- 
ceming  High  Treaiiou.    >iow  lor  those  ti^agg 
that  yoii  ileniaadi,  you    cannot    ha?e  them  U^ 
law.    No  man  can  have  a  copy  oft  the  Ixuhct't 
meat  by  l^w  ;,for  counsel  you  cannot  have  it, 
unless  matter  of  law  arises,  anil  that  inust  \m 
propounded  by  you  ;  and  then  if  it  be  a  matter 
debatable,  thfe  court  will .  assign  you  couusely 
but  it  must  be  upon  a  matter  fit  to  be  aro^ued  i 
For  I  oftust  tell  you,  a  defence  in  case  of  Iligh- 
Treasqn  ongbt  not   to    he  made  by  artificial 
canls,  biUtby  plain  feet.    If  you  propose  any 
matter  of  law,  the  court  will  consider  of  it,  and, 
assign  you  counsel,  if  it  be  reasonable.    For 
a  copy  of  the  Jury,  that  you  cannot  have  nei-^ 
ther,  for  there  is  no  such  thing  as  yet ;  thefe 
is  no   issue  joined  whereupon  such  a  jury 
should  be  impannelled.  When  you  have  ptead-^ 
ed  to  isBue,  tncn  we  must  award  the  sheriff  to 
impannel  a  jury  to  try  that  issue.    So  as  to> 
what  you  say  as  to  want  of  preparation  for  yooir 
trial,  we  cannot  enquire  what  notice  you  nava 
had  ;  and  yet  if  you  had  never  so  little  time,' 
there  is  no  cause  why  you  should  not  plead, 
though  you  were   but  just  now  taken    and 
brought  to  the    bar  to  answer  it,  and  n^ver 
heard  of  any  thing  of  it  before.    So  that  I 
think  Tou  ought  to  plead  presently* 
.    CoUedge.  My  lord,  I  am  whoUy  ignorant  of 
the  law,  1  may  ruin  myself  by  mistaking  the 
Ikw ;  I  desire  counsel,  not  to  delay  my  trial, 
but  only  to  advise  me,  whether  there  is  not 
something  in  law  proper  for  me  to  plead  to  thia 
Indictment,  and  tboae  thmffs  I  alledgedwere 
not  at  all  to  delay  the  tnal,  put  only  th^  I  may 
not  be  wanting  to  myself  in  what  I  may  by 
law  hare. 

X.  C«  /.  I  tell  you,  counsel  cannot  be  assign- 
ed you,  tiU  the  court  be  possessed  of  some 
matter  to  grant  it  upon. 

CoUedge.  I  had  some  papers,  ray  lord,  thai 
were  tak^  from  me,  which  I  desire  may  be 
restored  to  me.  I  only  plead,  that  I  may 
hav«  my  birthright,  and  that  which  the  law 
gives  me ;  if  I  may  hs^ve  justice,  I  desire  no 
more.  Those  papers  were  taken  from  me  in 
the  house  over  the  way  since  I  was  brought 
from  the  prison ;  they  were  papers  thatcon-^ 
cemed  my  deft:noe ;  some  directions  and  in« 
stmcuons  how  to  manage  myself  in  that  de- 
fence. If  you  please  to  let  me  httve  these 
pMpers,  I  will  not  talce  up  much  of  your  tune ) 
I  aesire  to  have  bat  common  justice,  and  that 
which  is  my  riffht  by  law. 

X.C.J.  That  which  yon  demand,  iuatice^ 
yon  shall  have  by  the  grace  of  God  to  tne  best 
of  our  skill,  without  any  partiality  in  the  world; 
But  y0u  must  tmst  the  public  justice  of  the 
idnc^dom.  "  We  are  to  be  of  counsel  fete  yon, 
soikr  as  to  see  that  aUthiogs  proceed  faorly  on 
All.Bides..  And  vHien  Uiings  come  bdore  lis 
that  are  fit  for  you  to  hate  counsel  upon,  you 
sluiU  have  eounsel  assigped  you ;  for  weai« 
tender  of  tbeKlMf  a  mait,  aa  well  as  the  Ki^ 
of  tlie  king,  uod  of  the  public  juatioa  of  the 


Aaifhat  tlieii  tbeeaid  Stephf^n  OoHedge,ia 
]N«tfecutio»  o^'tby  traiteroua.  purpose  aforesaid, 
wonkl  be  one  of  them  who  should  seize  our 
said  sovereign  lord  the  kin^r  at  Oxford  afore- 
said, in  the  county  aforasaid.  And  that  tliou 
the  said  Stephen  Colledge,  thy  said  moat  wicked 
fteasoina  and  traiterous  imaginations,  com- 
mssinga  and  purposes  aforesaid  the  sooner  to> 
\fk\Si  maSt  i^erfect,  and  diacords  between  our 
said  sovereign  lord  the  king,  md  his  peojde  to 
neve,  cause  and  procure,  then  and  cUverse 
times  and  days,  as  well  before  as  after,  in  Ox- 
ford aforesaid,  in  the  county  of  Oxford  afore<- 
said,  in  the  preaenoe  and  'bearing  of  diverse 
Jieg^  Aihjecle  of  our  said  sovereign  lord  the 
kin^,  4hen  and  there  being  present,  fidsely, 
mahcioiialy,  subtilly,  advisedly,  devilishly  and 
tmiteRNiBly  didst  say  and  declare,  that  nothing 
of  good  was  to  be  expected  from  our  said  ao-^ 
vereig^  lord  the  king,  aiid  that  our  said  so- 
vcreigB  lord  the  king  did  mind  nothing  biit 
beaa&iestr  and  the  detraction  of  his  p^»ple : 
and  that  emr  said  sovereign,  lord  the  king  did 
endeavour  to  estahhah  arbitrary  government 
and  popery,  against  the  duty  of  thy  allegiance, 
afl^ainat  the  peace  of  our  sovereign  lord  the 
kmg,  hSm  crown  and  dignity,  and  against  the 
form  of  llie  statutes  in  this  case  made  and  pro- 
vided." 

How  wyest  ^n,  Stephen  CoHedge,  art  thou 
Guilty  ef^^  this  high  treason,  whereof  thou 
Kantotindicted,  awl  hast  now  been  arraigned, 
or  Not  Guilty? 

CaUedfei  sly  lord,  I  do  desire,  if  it  please 
yemr  loniship,  to  be  heard  a  few  woirda. 

%£r.  0«  J.'  Look  you  Mn  CoUed^,  the  matter 
dmt  hath  been  here  read  unto  you  is  a  plain  mat^ 
ler^and  it  kath  been  read  to  you  in  Boyish,  that 
YOU  may  understand  it.  It  is  an  Indictment  of 
Hi|>fa  'iWasoD  ;  now  you  must  know,  tluit  no 
plett«BB  be  reoeived  to  it,  but  either  Guil^  or 
Net  Guilty,  as  to  the  foct ;  if  you  call  assign 
en^  matter  in  law,  do  it 

CoUedge.  Will  you  please  to  spare  me,  that 
I  may  felievd  a  few  words.  .  I  have  been 
kept  ft  eiose  prisoner  in  the  Tower  ever  since  I 
taken :  I  vras  all  along  uoaequainted  with 
et  was  charged  upon  me.  I  knew  not  what 
swem-  agvnst'uie,  nor  the  perscms  that  did 
ar  Jt'aKmnst  me,  and  therefore  I  am 
whol^  ignonnt  of  tke  naatter.  I  do  humbly 
dcaisa,  I  may. have  a  copy  of  the  indietment, 
end  «  cony  of  the  jury  that  is  to  pass  upon  me, 
emithatlnwrr  have  connseL  assigned  me,  to 
advise  me,  whether  I  have  not  something  in 
kw  pleadahke  in  bar  of  this  Indictment 

dL  C.  J;  These  are  the  things  you  ask,  yon 
woaAdkttTe  .a  copy  of  the  Indictment,  you 
would  have  oounsel  assigned  to  yon,  to  adVise 
ywibk  matter  of  law,  and  a  copy  of  the  iury. 
.  HoUedgt.  One  word  mora, -my  lord,  I  desire 
teknawopoD  what  statute  I  am  indicted  ? 

L,  C  J.  I  win  tell  you  forthat    bit  not 
*  oaotn  fonnam  Statut.*  with  aa  abbreviation  ? 

a.^Cr,   Yes.     .  , 

X.  C.-  J.  That  refers  to  all  manner  of  8ta« 
tat^tiiatlmve  any  ration  to  thethio^  ia,tiie 
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kingrdom.  But  this  is  no  reason  why  you 
sfaoiikl  not  now  plead.  For  the  frapers  you 
speak  of,  we  will  take  an  examination  of  tbeni 
afterwards.  If  they  were  papers  that  are 
necessary  for  your  defence  upon  your  trial,  in 
Clod's  name  you  must  have  them  restored  to 
you ;  but  we  know  not  which  way  you  canke 
by  them,  nor  what  they  are. 

Colledge,  They  were  taken  from  me  just 
now,  under  pretaM)e  of  bringing^  them  to  your 
lordslup. 

L.  V.  J.  How  comes  any  body  to  give  you 
papers  P  Nobody  can  soucit  for  one  that  is 
under  an  accusation  of  High-Treason,  unless 
lie  be  assigned  so  to  do  by  the  court.* 

Coliedge,  God  haye  mercy  upon  any  man 
diat  is  so  accused  then  ;  for  it  is  not  possible 
ibr  him  to  make  his  defence,  if  he  cannot  be  at 
Iberty  to  look  after  it  himself,  nor  any  of  his 
fViends  permitted  to  do  it  for  him. 

Z.  C.  J.  Yon  can  say,  trhedier  you  are  Not 
Chnlty  without  any  papers. 

Colledge,  My  lord,  1  know  not  hot  there 
nttay  be  somethmg  in  law  for  me  to  plead  to 
this  indictment,  which  I  shall  lose  the  benefi^of 
if  I  plead.  I  humbly  conceive,  you  are  to  be 
my  counsel;  and  as  you  are  judges,  ate  to  pro* 
ceed  according  to  the  law.  You  are  upoo 
your  oaths  to  do  me  right  according  to  law. 

Just.  Jones,  But  tiU  you  have  proposed  a 
matter  of  law  fit  for  counsel'  to  argue,  thereis 
no  counsel  to  be  assigned  yon. 
■  Cot  ledge.  If  I  had  those  napers  I  could  tell 
what  I  should  plead.  My  lora,  tnis  is  one  thing, 
I  am  a  ireeman  of  Lonmm,  and  1  am  not  im- 
pleadable  by  the  charter  of  London  Uny  wliere 
oat  of  the  liberties  of  the  city  in  pleas  of  the 
Crown,  t 

L,  C.  J,  You  aee  indicted  in  Oxfordshire  'fbr 
Higb-Tmson  committed  here,  if  lAiere  be 
not  anythnig  of  H%h-lVcaaon  proved,  done 
in  Oxlordshire,  you  vriU  be  acquitted.  But  a 
freeman -of  London  cannot  have  a  privilege  to 
€»mmit  treason  in  Oxfordshire,  Imt  must  be 
tried  for  it  tfiere. 

Coll.  Will  yottplease  to  order  me  my  papers 
bade  that  were  taken  from  me  ? 

Just  Jones,  You  ouffht  ftrst  to  plead.  -  You 

Iiave  a  rigbt  to  demand  counsel  in  DuHera  of 
aw,  but  then  it  must  be  upon  such  mantersof 
law  asyou  yourself  propose  to  the  court,  and 

•  «<  This  was  very  strange  treatment  of  the 
prwoAer,  who  bad  an  Order  of  king  and  couu- 
etlanp^ntin^  him  a  cowMel  and  solicitor, 
wbkm  is  printed  before  &e  Trial.''  Note  to 
lermer  jSiOfiraD. 

f  *<  Cotteee's  trial  hntisd  three  xn*  four  hours, 
in  dispvls  iniedier  a  man  within  the  liberties  of 
London,  oould  be  tried  at  Oxford.  Oates  was 
witness  for  him  ;  but  enoscd  himseli',  tso  as  to' 
do  his  business,  even  wiA  his  own  party.  The 
enmiintftion  of  wttnessea  lasted  till  laidnight. 
CdlMgaexceptedioelesenofthejury."  Xifo 
af  king  James  iIm  Second  wiftten  by  himself. 
(Beelntradootioii  to  Claie»deB's  CsiM,yol.6, 
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the  cpifrt  shaOjudge  tobtauMklmQf  l«rfii^tSk 
be  debated :  Till  then  we  cwmoi  aasign  yoi^ 
counsel. 

Coll.  It  wat  so  in  the  trisl  of  Lilburoe,  aid 
intheirial  of  mv  lord  l<^taffi>rd,  there  was  ^aii« 
sd  assigned  to  them. 

Just  Jones.  Not  before  they  pleaded  to  the 
indictment. 

Coll.  Did  not  your  lordships,  some  of  yon,; 
thatare  judges  of  the  king's-bench  say,  that  il 
was  the  right  of  the  prisoner,  to  have  a  espy 
of  the  pannel  and  01  the  jury  befofe  ua 
triaL 

Just.  Jones.  No,  sura  here  tre  two  of  us  thali 
areof  the  court,  and  wenever  beard  of  any  suck 
thing.     ^ 

ColL  Pray,  my  lord,  do  me  right,  I  am  ig- 
norant of  the  law,  and  through  my  ignonnoa 
may  mistake. 

JL.  C.  /.  God  forbid  we  should  not  do  yaa 
right ;  you  may  expect  it  from  us ;  weave  ufoa 
our  oaths  to  do  all  the  king's  sol^ecls  right 
'  ColL  1  am  ignorant  in  the  law,  and  itis  iui 
possible  for  me  to  make  mydefosce  wijJMWit 
the  assistance  of  my  papers. 

L,  C.  X  Cannot  you  tell,  whetker  y«a  be 
Guilty  or  Not  Gu%  of  thia  tseaswi  ? 

Coil,  lean  so;  but  Ilmow  not  wbatefror 
I  may  run  myself  into,  if  I  shoukl  plead  psa^ 
sently,  and  kae  the  beBefttthal  the  kwMay 
give  me. 

£.  C.  J.  All  Blatters  of  law  aie  sailed  to  ym 
after  you  have  pleaded. 

Coll,  Pray,myWvd,  let ne hsre my paiMn 
again  that  were  taken  fimn  me. 

CI,  of  the  Cr,  You  murt  plead  to.  the  cnoft 
Gniky  or  Not  Guilty. 

Coll.  ShaUlBothavemypapanafterlliMm 
pleaded? 

JL  C,J,  We  wiU  not  capitnlUa  wkh  yuM. 
Movewhat  youwill  then;  butlillyou  baire 
pleaded,  we  can  enter  into  no  ctiMr  buainese. 

Coll,  I  know  not  but  1  might  ,plead  wmt 
other  (king  to  the  indietOMinl. 

Just.  Jonsf.  Propose  what  you  990,  tf  it  he 

a  matter  in  kw  fit  to  be  aigueil,  you  aUl  kaae 
counsel  assigned  you. 

CoU,  Pray,  my  lord,  letpe  haveivjrpafmsi 
again.  If  it  were  not  my  right  t&  base  tUHa^ 
or  to  have  counsel,  I  wfl«ki  aot  ask  It ;  bat 
if  it  be,  1  would  not  lose  what  is  my  right. 

L.  C.  /.  You  must  j^ead  first.  I  unofw  Bttt 
but  be  may  bo  a  criminal  that  brougkt  y«a 
those  papers ;  for  weallow  noscdicitDisin  caaas 
of  treason. 

ColL  Some  of  those  papers  .weie  seoevvai 
ftum  me  in  the  Tower,  and  were  brought  Imck 
to  me,  and  taken  away  but  t^  day,  Idesirelfasir 
may  be  returned. 

CL  of  the  Cr.  Are  you  GuQty  or  NotGiiil^  ? 

ColL  Thoae  papers  teti  me  I  have  a  pfea  iu 
law,  hut  what  at  is,  I  canatot  directfy  Dell  withoMg 
myjumeri.  

JL  C.  J.  You  must  mention  it  .and  imipoBa 
it,  and  then  we  will  do  what  is  fitting  for  us  to 
do  in  it 

Coll^  I  hwe.natlbit  mPthod nhairf  mo, 
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em  I  directty  teHit  whhotit  my  papen ;  but  it 
k  femelfaiB^oriav  about  the  indictment. 

L.  C.  J.  Yon  are  nol  boand  op  to  forms  of 
few.  For  if  you  propose  tbe  matter  iierer  so 
Joosely,  yetif'^itbc  amotter  of  avail,  and  that 
which  the  lav  is  not  clearly  against  you  in, 
jwn  shaH  have  counsel,  and  time  to  draw  it  up 
nibrm. 

Coil.  I  cannon  propose  the  matter  so  regu- 
hriy  as  if  1  had  my  papers. 

Just.  Jones,  You  are  not  bound  to  propose  it 
infmnifiHty  of  law,  my  lord  tells  you ;  only  let 
OS  know  what  it  is. 

'  Ccif.  If  1  have  a  privilege  in  law,  1  hope 
you  will  eiv'e  me  the  benefit  of  it. 

L,  C  J.  We  will  deny  you  nothing  that  the 
Jaw  gives  you ;  but  we  cannot  give  you  connftel. 
Jft  b  liol  one  particular  cue,  but  the  con.mon 
course  of  justice  is  concerned.  Without  a  mat- 
ter of  taw  arises,  we  cannot  assign  you  counsel; 
if  we  would,  we  cannot  in  jnstice  till  you  have 
propesed  tfate  matter  which  die  court  tiiinks  fit 
to  be  arg^ied.  '  ' 

ColL  My  Lord  Coke  says,  it  is  the  birth-right 
of  every  Englishman  to  have  counsel  in  matters 
of  law,  and  Lilbnm^  had  it  upon  solemn  ar- 
gamentinhistVial. 

hmt.J(met.  WhatlSmes  were  those  f  That 
"Was  before  the  High  Court  of  Justice.. 

Att,  Oen,  ((^Robert  Sawyer.)  If  there  be 
natter  in  law,  it  must  be  proposed  to  the  court, 
and  tli^  are  to  judge,  uhetiier  it  be  a  point  fit 
to  be  argued,  and  then  counsel  is  to  be  a&signed 
jou,  and  net  till  then. 

Coll.  My  lord,  I  know  not  but  there  may 
be  Aomewhat  in  law  fbr  me  to  plead  to  this  in- 
^ctBtieot,  till  I  have  my  papers  I  can't  tell  what 
vis. 

L.  C.  J.  We  know  nothing  of  your  papers 
^'liai  diey  are :  you  must  answer  whether  you 
he  Gidhy  or  Not  GuUty. 

Ceil.  If  T  haid  my  papers,  I  would  answer  to 
•tl  inmiediately  ;  -but  i  hope  I  shall  not  be  mur- 


Just.  Jonet.  Have  a  care  of  asperring  the 
^©ort.^    Pray  who  intends  to  murder  yon  f 

iSerj.  Jtmritt.  I  remenftber  in  LUburae^s 
TVial,  that  he  speaks  of,  such  words  were  used 
Meed. 

Coll.  My  lord,  I  bope  I  rfiall  not  be  denied 
what  is  neocMary  fbr  my  defence.  This  de- 
sign 18  not  only  against  me,  but  against  all  the 
iTotesta&ts. 

AH.  Gen.  How  long  have  you 'been  a  PrO- 
IcstantyMr.CoUedgeP 

'  CoTL  ISver  since  1  knew  what  re%ion  was, 
fiir ;  I  dever  was  any  thing  else.  Yoft  God's 
sake,  toy  iofd,  letmeliave  the  justice  of  the 
oatioift,  and  what  by  law  an  Englishman -ought 
laliaTe.. 

Jl  XJ.  J.  Ton  must  plead  Guilty  or  Not 
.CUty,  or  you  must  shew  some  matter  that 
yoQ  wUl  plead,  that  is  proper  for  us  to  asdgo 
jyoBooonsel.  If  we  should  record  your  refusal, 
joa  woald  be  jtt^ed  to  stand  mute,  and  seotanoe 
paaa  upon  you. 

r  _  --■-—- — ; m,,, 
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Coll.  If  1  have  a  privilege  in  law  as  an 
En^ishsian,  I  willtiot  fbrt'eit  it,  if  1  can  help 
it,  for  any  thing  in  the  world.  Therefore  I  de-* 
sire  1  may  have  my  papers  a^in,  that  I  may 
see  if  1  can  plead  any  thing  in  law  ;  fbr  if  I 
have  a  privilege  by  tlie  law,  befbre  1  will  fbr* 
teit  it,  yon  shall  do  what  you  please  with  me. 

X.  C.  J.   You  vrill  have  the  advantikge  of  jill 
'th«t  matter  tliat  is  in  your  papei*s  attrr  you 
have  i>lea(ledv  if  tliere  be  any  advantage. 

CoU.  Pray,  my  lont,  order  me  my  papers 
that  were  taken  away  from  me. 

X.  C.  J.  They  were  not  taken  away  by  met 

Coll.  They  were  taken  away  by  the  keeper, 
under  pretence  to  bring  them  to  }onr  lordmip; 

L.  C'J.  I  know  not  how  your  came  by 
tlicm.  There  came  one  to  me  last  ni^ht  that 
is  a  common  solicitor,  one  Aaron  Smith,  and 
desired  he  might  have  liberty  to  go  and  speak 
witli  the  prisoner ;  I  told  htm,  I  did  not  un- 
derstand till  he  were  assigned  by  the  couit, 
that  any  could  Justify  soliciting  for  a  man.that 
is  accused  of  high  treason,  nor  could  any  be  of 
ooaosel  till  they  t.ere  assigned :  for  a  defence 
against  treason  ooght  to  be  by  pjain  matters  of 
proof  and  fcct,  and  not  by  aruficial  cavib.  But 
if  you  will  propose  any  tiling  of  substance  as  a 
matter  in  law  which  the  court  shall  think  fit 
to  be  argued,  propose  it,  and  thcu  we  will  at- 
mpi  you  ooufisel. 

Coll.  Is  it  not  my  right,  that  I  ought  to 
have  a  cony  of  tbe  jury  P 

L.  C.  J.  Look  yon  for  that  now,  you  cited 
the  opinion  of  the  judges  of  the  King's-Bencfa. 
My  brothers  two  of  them  that  are  here  who 
are  judges -in  that  eourt,  say,  they  know  no* 
thing  of  any  such  matter:  but  I  tell  you,  yot» 
have  Kboly  by  law  to  challenge  S5,  by  your 
sight  peremptorily  without  Miewing  cause. 
They  are  bound  to  kiok  upon  you  w£en  they 
come  to  be  sworn,  and  if  you  have  just  cause, 
you  amy  exee0  against  as  many  mere  as  you 
witt.  but  BOW  we  that  proceed  upon  a  eom« 
mission  of  gaoMdivery,  are  to  proceed  with 
expedition;  the^  are  no  partictilar  men  de- 
signed fbr  a  jury  that  1  know  of.  But  when 
you  have  |>leaded,  we  shall  award  the  sheril[ 
to  impanne)  a  jury. 

ColL  li'  thB  law  aikiws  me  the  liberty  of 
diaUettging,  it  does  mteiid  it  me,  that  I  may 
challei^  those  persons  that  1  thkik  witt  not 
do  me  justice ;  but  where  they  are  strangers 
Unto  me,  if  I  can  here  no  iuromialion  about 
any  of  them  by  my  own  inquiry  or  my  Aiends, 
I  may  challenge  my  friends  as  w^l  as  ijoy 
foes :  and  should  there  be  any  person  that  baa 
a  prejudice  against  me,  and  I  not  know  it,  ht 
may  chance  to  be  one. 

X.  C.  /.  I  hope  they  will  be  neither  iHeiida 
aor  foes,  but  true  hmd. 

Coll.   I  know  not  that,  my^lord. 

Just.  Jones.  This  liiat  you  say  as  to  a  copy 
ofthejvriryismiseasonable.'  There 'k  no  juiy^ 
nor  can  be  awarded  tfll  yfna  have  tieaded. 
There  mtost  be  first  isdn^  jomed ;  and  tnat  can* 
not  be  but  upon  3^^*^  plea  of  Not  Onil^* 
Therefbreyooimatpleaainty  ^Mid'tenaay 
aUyottwiU. 


CI.  of  Or.  .Are  you  GuUty  or  Not.  Guilty?    }  trifle.  Init  run  out  into  veiy  great  ejctrarag^i^*. 


ColL   My  lord,  may  not  1  luii  <;:  u  psiunel  of 
the  jury. 
Just.-Jone5.  There  is  no  such  thing  in  hHngf. 
ColL    1  know  not  t^'hat  to  say  to  it ;  pray, 
4ny  lord,  let  ine  have  my  papers. 

C7.  ql'Cr.    You  have  heard  the  opinion  of 
the  oonrt,  you  must  first  plead. 

ColL  I  cannot  plead  first.  1  must  lose  my 
life,  if.  I  must ;  1  neither  know  who  accuses 
me,  nor  what  it  is  tliey  accuse  me  oiy  it  is  im- 
possible I  could  defend  myself  if  I  have  not 
iny  papers. 

L,  C.  J,  We  know  not  what  papers  yon 
mean.  < 

ColL  The  f^\ec  took  them  fi-om  me,  and 
one  of  the  king's  messengers.  Pray,  my  lord, 
will  you  order  them  to  be  returned  to  me  again  ? 
Let  me  but  see  whether  I  have  any  right  or  no^ 
and  whether  I  have  any  thing  to  plead  or  do\; 
when  I  have  perused  my  |)apei*s,  I  will  propose 
it  as. well  as  I  can  to  you.  Pray,  my  lonC  lot 
me  have  a  itur  trial. 

L.  C.  J.  We  promised  you  a  fair  trial,  but 
3F0U  must  put  yoursell'  upon  that  tnal  by  your 
pleading.  « 

ColL  1  qmnot  do  that  without  my  papers, 
my  lord.  Let  me  but  have  them  agam,  and  I 
will  not  delay  your  time  at  alL 

X.  C.  J.  You  can  tell  whether  you  are 
Guihy,  or  Not  Guilty,  cannot  you  P         » 

CoU,  If  I  have  a  plea  in  law  against  the  in- 
dictment, I  hope  you  will  not  hinder  me  of  that 
which  is  my  light.  It  is  possible  the  indict- 
ment does  not  lay  it  right,  either  as  to  the 
matter  of  treason,  or  as  to  the  place. 

Just.  Jones,  That  is  upon  the  issue  of  Not 
Guilty  upon  your  trial,  xi  there  be  not  matter 
of  lact,  or  words  proved  that  are  treason  in 
this  place,  you  will  have  the  advantage  of  it 
upon  your  trial. 

ColL  I  know  not,  my  lord,  but  that  the  in- 
dictment does  mention  sometliiugof  treason, 
and  something  of  misdemeanor. 

Just.  Jone».  That  which  is  misdemeanor, 
will  not  amount  to  a  proof  of  the  treason 
vpoD  the  trial« 

L,  C.J.  If  they  prove  no  treason  against 
jou  here,  but  only  misdemeanor,  I  do  not  un- 
derstand that  the  jury  can  find  you  guilty  of 
that  misdemeanor,  for  it  is  another  crime,  and 
there  is  another  sort  of  proceedings  for  it.  In 
misdemeanor,  there  are  no  |)eremptory  chal- 
lenges ;  in  misdemeanor  counsel  is  to  be  al^ 
lowed  for  the  prisoner,  but  not  in  treason. 

ColL  Pray,  my  lord,  be  pleased  to  order  me 
JDV  papers  again:  I  know  not  what  to  say 
without  I  have  the  assistance  of  my  papers ; 
when  I  have  them,  I  shall  be  ready  to  plead 
tkresently  according  as  1  shall  find  I  may  by 
law.  This  I  am  sure,  1  have  done  nothing, 
Bor  said  nothing  ot*  treason,  .and  1  pray  for  no- 
thing but  justice,  and  that  which  is  mv  riglit. 
This  is  a  most  horrid  conspiracy  to  take  away 
my  life;  and  it  will  not  stop  her^  for  it  is 
agamst  aU  the  Protestants  in  JSng^aod.  . 
X.  C./»  .Ab.  CoiMg^i  you  di»  aoi  only 


iMcs.  Who  has  any  conspiracy  a^inst  your 
life  ^  \  ctu  shall  be  ullov.ed  to  give  in  evitlenre 
any  Uiui*^  of  aiiy  cou^iracy  against  you,  or. 
coiitri\uiK*e  a^fainst  you  when  you  fre  .upon 
3'our  triiil.  Now  the  question  is,  ^ Are  you 
(juiiiy,  or  Not  Guilty  T  I  see  no  use  of  papers 
that  3  ou  can  have  as  to  the  plea. 

Just.  Jones.  Yqu  will  run  into  danger  by 
spending  of  time. 

ColL  Pray,  my  lord,  order  me  my  papers,' 
they  aie  in  the  bands  of  Mr.  Murrell  the  gaoler, 
aud  8ewc]l  the  king's  messenger. 

L.C.  J.  When  you  have  pleaded,  we  will 
take  it  iuto  consideration. 

Coll.    It  maybe  too  late  then. 
L.  C.  J.    It  is  a  plain  matter  bdSire  you, 
whether  you  be  guilty  or  no.     You  know  whayt 
to  answer. 

ColL  I  will  give  a  direct  answer,  aAcr  I 
have  my  papers  again. 

Just.  Jones.  You  can  give  an  answer  to  that 
without  papers. 

L.  C.  J.  Consult  with  your  own  heart,  and 
there  you  may  receive  an  answer  to  that  ques- 
tion. 

Alt.  Gen.  Mr.  CoUedge,  can  any  body  tell 
whether  you  be  guilty  or  no,  better  than  your- 
self ? 

Just.  Jones.  If  you  expect  any  papers,  they 
ought  to  be  fi*amed  by  yourself;  for  by  law^ 
none  can  advise  you  what  to  plead. 

Coll.  I  don't  ex|)ect  it  in  matter  of  fact,  but 
if  matter  of  law  arise. 

Just.  Jones.  But  tliis  is  a  matter  of  fact,  and 
therefore  you  may  plead  Not  Guilty,  as  well 
without  your  papers,  as  if  you  had  them. 

ColL  But  if  there  beany  matter  of  lavK,  that 
I  ought  to  have  the  advantage  of. 

Just.  Jones.  Then  you  ought  to  have  no  ad- 
vice, till  they  be  assigned  by  the  court :  For  by 
the  law,  neitlier  counsel  nor  advice  are  allowable 
to  you,  till  the  matter  has  been  pi-oposed,  and 
the  court  think  fit  to  assign  you  counsel. 

Just»  Leviiu.  You   telk  of  the  privilege  of 
an  Englishman  ;  you  have  all  the  privileges  of 
an  Englishman  :  You  are  here  brought  to  an 
open  trial,  according  to  the  law,  and  by  that 
law  you  must  plead.     Now  if  a  man  be  indicted 
for  High-Treason,  he  is  bound  to  plead  either 
Guilty  or  Not  Guilty,  unless  he  has  a  matter  in 
law  to  excuse  him  th>m  that  plea,  which  must 
be' proposed  to  the  court,  and  then  counsel  will 
be  assigned  ;  and  if  so  be^natter  of  law  arises 
upon  any  evidence  that  is  given  against  you  at 
tlie  trial,  you  may  demur  upon  that  eyjaeoce^ 
and  pray  counsel  of  the  court  to  argue  that  de* 
murrer,  and  they  will  not  deny  you  ;  but  I 
think  you  must  plead  presently. 

ColL  I  suppose  other  persons  that  btve 
been  tried,  have  had  counsel  before  tfai^  hxr^ 
pleaded.  ... 

Just.  Jones.  But  never  before  the  mattct' 
was  proposed  to  the  court. 

X.  C.  J.  It  was  so  in  the  case  of  my  ior^ 
Stafford.  The  court  made  him  propose  bis 
matters  i/sl  la!W,  and  so  it  was  in  Iinrunie*9Cft0o. 


wt 


StATSTt^AlS. 


lord. 

Sbf.  J^fifiet,  ToMr  lbnAiliip»arc^tliejttdgne8 
«r  tto  Itfir  krtltiur  «M6.  The  qu^tkHi  iferft  in 
4RMCi«,  «ti«i«r  tfie  jwiMlier  ft«  QaSfy  «hr  Not 
Guihy,  and  that  Mng^  d^^kiamMittf  Iftim  by  thcr 
4hii%  ^  Iff  reftisett^  fet  hui^  iAe  the  eoiHe' 

Att.Oen.  Jddgnettt'orlfSffh-Treasbir.  Pot* 
if  afieniMlr8»i^nM46,  Md  wiB'not  plead  to  aft 
Indictment  of  High  TVeasoA,  die  common 
jbi^aiem  of  ^i^essng  t6  detttb  must  not  jAss 
upon  him,  but  an  attainder  of  Higfh  Ti^aaon. 

CM  WA  if  itbe  m,  1  cannot  hdp  h,  I 
ItBuA  God,  f  am  inoDOMt  of  any  treason,  of 
ibiy  Mcfa  tfakifii', 

X.  C  J.  Wly  diMi^  yon  pl^kd  NotGidtiy, 

'  €olf.  I  doF  fMft  i«ffa#d  to  pletOl,  I  atoiTHlfing 
tontead  witfi  alFmy  IfMit,  if  I  niay  ha^e  my 

Jxm.  JiPnet.  ffyim  db  not  plead,  yoti  reftue 
*  flood. 

Coll,  Pray^  my  lord,  fet  mtf  hiaiw  my  pa- 


Ait,  Gen.  Pmy  g^iye  the-  court  aii  aocoiinf, 
#b»e  had'yod  tiiose  pajpers  ? 

X,  C  X  Nay  we  #ill  not  etiter  into  any  ^• 
mtmia!6mi  of  tW  mattot  no#,  Mr.  AiMht&y ; 
he  can  barono^  User  of  papers  to  see  whether  ne 
4MHild  pksad*  Guilty  or  Not  Guil^. 

Seij.  J^triei,  We  know -notfiing*  ofthoiK 
fAqpers,  we  dMit^  that  he  may  answ^  to  the 
^esiloii  sbortiy,  wheAe^  he  be  Gnilty  or  Tfot 
&Mhy;  if  not,  #^  prayyomf  lordship  Vjuiig- 


^ ColL  l\xtA  theiiii  not  all*  fma  oti^ pienr^dn, 
lAm  nHire  neceiretfrom  odty  ofwn  haiidsj  some  i 
6f  mto'  in  die  Tower;  and  being  brought  I 
back  to  me,  they  were  taken  from  me  to  dficy ; 
M  melittve;  bat  one  of  them :  the  paper'  of 
instractions  }n  point  of  law,  that  I.  may  know 
#hat  h  my  i^nt :  1  wo01d  not  iHrbw  a^fty  kny 
Kfe,  ifihare  any  thing  that  i«  my  right  ibat 
tfui  pnssenreit. 

X.  C.  X  Yon'  are  to  give  ti  plain  answer, 
wl«dier  yoA  aw  Guilty  or  wot  Guilty,  ndw  for 
0ttt  yoa  have  jio  use  of  papers:  for  .yon  can 
bMf  tell  whether  you  be  gnilty  or  nou  If 
yoi  ctm  propose  anymaltdr  of  la^tr  tlitit  yoii 
ow  httve  to  ^eatf ,  do  it: 

£ail  W  J  hare  anr  pl^,  dittf'T  may  [dead 
Keridtt^Not  Guilty,  I  desire  I  mity  hare  my 
pspen  to  consider  of  it^  and  that  I  may  have 
connsera^ttlgi^  me. 

JU  G,  J,  If  you  hare  any  tiOdb  plea,  ttilt'us 
tiie  mattear  and  substance  of  it. 
'  CoU,  I  d6  not  know  viiiat  really  arb  niaticrs 
tfW ;  if.I  had  thos«  instractions  that' are  iti 
tty  papers,  I  could  giv«yoa  a  direct'  answer 

frsKotly. 

X  C.  /•  Yon  ought  not  to  haveeby  advice 
%dtt>liaey<Nir trial:  when yoti propoM^ matt^ 
•flaw  yourself,  yoamay  httreadvice^  vpon  it 
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Blity««oil|;lK  riiot  to  Imte  ad^iee  i«^  dedina 
your  tvial  before-hand. 

01.  ^t/te  Ct.  Are  you  Guilty  dr  not  Gftilty  ? 

Coif,  Mr.  Attortftey,  pray  let  me  lniv*e  a  coot 
ofth«*mdiwmett.  ^^ 

Ah,  Om,  ilpply  youraelf  to  the  court  ibr  it^ 
we  must  receive  our  directions  from  thence. 

X.  €.  X  Vott  hav^  had  the  opinion  of  the 
oomt,  you  can't  have  it. 

Just.  Letinz,  You  Hare  been  toM  nothing 
can  be  received  from  you,  but  a  plea  of  Guilty 
or  Not  Guilty,  and  the  court  have  given  yOtt 
their  opinion,  and  that  you  cannot  have  a  copy 
o|fthe  itKhctment^  nor  eounstsl  assigned  you, 
till  yon  ojfTer  something  ^r  llkem  to  be  assigned 
apoa« 

X.  C.  X  And  tint  was- it  which  #aad(Meiil 
Oie  King's  hiench  ih  i^e  case  of  Fitshattis, 
which  I  suppose  you  meant  when  you  'speak 
of  tlie'jttdgiis  optmons; 

Just.  Jonet.  Nothing  tir«»done  tluere  tilf  he 
hims^M*  assigned  Ihe  matter  in  la^  that  he 
would  plead,  and  then  counsel  waa  assigned 
him; 

fleiy;  JefiMe^.  Mr.  GoTledge  was  t«  thef  court 
at  thal^time,  and  can  tell  what  was  done. 

L,  C.  J.  If yovt  desire  die  indictment  reiid 
o^r  dgaitidisnietly,  that  you  may  hdve. 

Att.  Gen^  Ay,  widi  alltny  heart, 

CoR.  Prttf  lef  me  hear  if  again,  my  lord,  if 
youplease. 

X.  C.  J:  Read  it  of^er  agaiD^  tb  him,  and  read 
it  distinctly. 

€1.  i)f  ike  Cr,  TKou  art  indicted  by  the  tOsa^ 
of8tephen  Cofledge,  late  of  Oxon,  in  the  county 
of  0:i(dn,  cai)|ltiltef,  as  a  faliAe  traitor. 

Coll.  I  have  observed  one  thing  abready,  my 
hirtr,  I  pray  rmty  hare  pen  and  mfc. 

X«  C  X  A^,  gl^  him  pen  and  ink,  tet  hiitl 
make  whatobserva^ons  he  can. 

Then  the  Clerk  read  the  Indictment  through. 

CI:  <2f  Cr:  Art  thou  Guilty  df  diis  High« 
Treason,  or  Not  Grnhy  ? 

C&ti.  This-  Indictment,  if  I  undferstanrf  it, 
aay»,'  there  was  a  plot  and-  conspiracy  by  me 
and  others ;  now  1  know  when  my  lord  Stef- 
fbrd  #BS'  i^ef,  they  did  pfOceiM  txr  pr<fve, 
flnf,  diar  there  ttaff  sikch  a- plot,  and  then  that 
my  l*rd  was  gaiky  of  it ;  flrst,  that  there  wa* 
such  a  conspiracy  by  the  papists,  is  it  not  re- 
quisite^ they  Should' Arstj^roVe- such  a  plot,  and 
consjiiracy  there  vnw,  More  they  go 'to'  pror* 
meguiltyofit?  • 

Just:  Jori^.  What  before  yo\i  hare  pleaded  ?. 

X.  C.  X  When  you  have  pleaded,  the  tfext 
tbbgf  is  to  trj'  you,  and'  to  giVfe  the  evidence  ; 
but  what  way  the  khig's-^onn^  wifl  talte  t* 
manage  yonr  trial,  that  we  can't  tdl.    ' 

JM:Jdhek,  Butth^^arefnotto  be  directed 
bjfycmjM^.'Gofled^.'     ' 

ColL  It  was  so  Sontf  I  say,  in  my  loid  Stafw: 
ford's'caii^. 

X.  C.  X  He  pleaded  fii^t,  however,  yon  hstia 
DtttyetplBrtedf.  V 

CI.  (f  Ci^  Afeyou  Ouffty  oi-'Not  Guilty f-,  v 

X.  C.  X  DdriOt  ttiilhrlJk^y  Idriger,  k  i«l  a 
2P 
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'^  Seg^J^MW.  IfBir.C«UadgelKteMdi  tf 
thing  as  a  lotidtory  I  ifaail  orare  iMirt  l»  m4i 
that  Mlicilor  oi  mindttf  tte  eaw  i£Mm  tkii 
was  indicted  of  Higli-Treaaon. 
Att.  Gen,  We  ahafl  talk  nf  thai  byHmi-by, 
.  I.  C.  X  The  sane  matheda  aie  iiaadl  is  our 
caae^asaieinaUcaseaef  the  like  natae^.aa 
far  ae  my  kiM»rkdge  reachedi. 

ColL  If  IhaTea  right  to  the  law«  I  hum* 
not  lose  it  for  my  own  ignorance  of  the  law  ;. 
but  if  you  denv  n^  both  my  couaael  a^d  my 
papera,  you  take  awav  the  means  of  my  coni- 
mgto  that  right,  and  make  me  mtcaiMUe  o^. 


plab  matter,  and  requires,  a  T«fy  shait  and 
plain  answer. 

Coll,  Vour  lordships  are.  n|iy^  counsel,  as 
well  as  my  judges,  and  I  do  desire  if  I.  baye 
iay  right  to  plead  any  other  matter,  yon  wili 
he  pleMod  to  declare  it  to  me,  for  I  am  ignorant 
id  the  law. 

Just.  Jonts,  We  hare  declared  qnr  opinion 
already,  that  you  hsTe  Borig1|t  to  have  any 
solicitor  or  council,  till  matter  of  law  do  arise. 

Coll.  Isityour  lordship's  opinion,  that  I  hara 
no  plea  in  law? 

Jr  ust.  Jon€$»  Have  you  no  plea  in  law  ? 

L.  C.  J.  He  would  have  our  judgment, 
whether  there  be  any  or  no^. 

Just.  Jones.  You  yourself  know  best ;  we 
luiow  nothingf  you  have  to  plead. 

Coll,  I  cannot,  unless  I.  have  ooonsel  and  my 
papers. 

X.  C  /.  There  does  nothing  apppear  to  as. 

ColL  I  know  nothing  of  the  h|W. 

£.  C.  X  Then  plead  Nol  GuiUy,  that  is  a 
nadyplea.  , 

JuaL  Janet,  Tou  have  haud  oar  apinvmorer 
and  o?er  again.  Yon  have  as  mudi  counsel  as 
isaSowad  m  these  cases, ihr  every  man  is  beat 
judge  of  his  own  case,  what  to  plead  whether 
Guaty  or  Not  Guilty :  You  have  bad  as  fiur 
play  as  ever  anr  man  had; 

AtL  Gen,  m.  CoUedga  has  aaid,  he  knows 
of  no  pleahi  law  he  has,  and  theretofe  there  is 
none;  for '  de nan apparantibaB-el boa  exiaten- 

*  tibus,'  the  reason  is  the  same. 

L.  C.  J.  In  matter  of  £ut,  there  is  no  plea, 
bniNot  Gtiihy. 

Coll.  Hie  court  are  judges  in  natter  of^iaw, 
and  they  axe  mv  eounsd.^ 

Just  Jcnet.  And  the  comt  hav<e  aSaf  them 
dedared,  thrjr  know  of  nothing  i»kw  that  you 
havetopleaa. 

Coil,  Is  not  counsel  to  be  allowed  to  one 
'wdor  my  civcnmstaBcea? 

X.  C.J.  If  you  have  any  thing  hv  cpoasel 
to  be  assigned  upon,  you  shall  have  them. 

Coll.  If  I  am  ignorant  of  thai,  afid  cannot 
propose  it,  shall  I  not  have  the  asMstanee  of 
aounscl? 

Just.  Jones.  No,  we  have  told  yon  the  law 
plainly,  and  that  which  is  frequent  in  pnustioe 
m  like  cases,  and  you  mnst  he  contented  vrith 
the  same  measure* 

Cell.  My  lord,  I  am  ignorant  of  the  hiw. 

X.  C.  J.  Thep  rehr  upon  the  fact,  and  plead 
Not  Guilty.  * 

Coll.  But  if  I  have  a  right  to  any  point,  in 
law  let  me  hare  it. 

Just  Jones,  You  have  a  right  if  yon  wiH 
propose  any  matter  of  law,  but  we  cannot  pio- 
poseitibryou. 

Att.  Gcn»  Mr.  Colledge,  no  man  ought^  to 
propose  your  pka  for  you }  *  Ignorantia  juris 

*  non  ezensat.' 

Coll,  Shan  my  ignorance  destroy  ma,  Mr. 
Attorney? 

Sol.  6en.  You  have  heard  the  opinion  of  the 
court,  >ott  hove  a  right  to  propose  ^y  ot^er 
])|lea  that  you  can  vourK^lf;  but  yon  have  no 
rig^itito  ask  rooBwAhdye  yon  have  pleaded^ 


ing'my  defence. 

X.  C.  J.  You  have  been  told  you  must  pind 
before  you.  do  any  things 

Coll.  This  is  the  persQik  ^pointing  to  a  per- 
son by  him)  that  had>  the  papen.  Bepkaaedta 
command  him,  that  I  may  nave  them  i^gain  t. 
He  said,  he  had  orden  to  take  them  from  Joey 
and  bring  them  to  your  lordshqi. 

X.  C  /.•  i  know  of  na  use  you  eoald  have 
of  any  papers,  to  plead  Guil^  or  Not  Guilty. 

Sol,  Gen:  If  there  be  in  nose  papers  atfvicfr 
in  matteis  of  law,  that  youhaire  been  told  you 
ought  not  to  have,  till  the  court  has  aagigafjb 
you  counsel  to  give  you  advice. 

CoU,  Then  if  there  be  a  right  in  law,  ajad  * 
nrivilm  which  I  ought  to  have,  I  must  lose  it 
Dy  mylwing  ignorant  of  it,  and  have  no  one  to 
advise  me  wont  it  neither. 

L,C.J*  You  nay  propose  it,  if  yon  haT# 
any,  if  not,  you  must  plead  to  the  iniucMncat* 

oerj.  Juries,  My  lord,  it  has  not  hena 
usual  for  us^  thai  are  of  the  king's  counsel^  t# 
enter  into  dialogues  with  prisoners  at  the  iMur. 
The  first  thbg  ttiat  is  to  be  doneUi^suoh  cases,  is 
for  the  prisoner  to  plead  Guilty  or  Not  Guilhr,  ov^ 
to  offer  something  to  the  court  that  may  be  * 
matter  in  law  fit  to  be  debated  ;  and  thia  we 
prey  may  be  done  in  this  case,  and  that  the  pn^t 
soner  may  plead  presently,  ar  else  we  d^iss 
yourjod^nent. 

Coll.  Prey  let  me  have  my  pi^en  again,  mji 
brd. 

X.  C.  J.  You  go  in  a.  circle,  and  ran  round 
from  one  thing  to  another,  and  will  peceive  ii» 
answer.    We  have  told  jrou  our  opinion,  and 

y<>* 

yet  you  will  be  judged  lost  and  mute,^ 
ikid  not  a.  U     ~    ~ 


we  must  teU  you,  though  you  hoM  long  dts- 
conrws,  yet  you  will  be  juj(ged  lost  and  mute,^ 
if  you  pkid  not  a.  leffsl  plea ;  Therefore  yoa 
must  plead  Guilty  or  rfot  Guilty,  or  offer  aon^ 


thioff  that  may  be  a  plea  in  law,  and  then  yois 
shall  have  the  assistance  df  counsel,  but  ^  yois 
must  have  none  till  then.  .^' 

CoU,.  But  shall  I  not  hare  my  paperS|.  vfiy, 
ford? 

X.  C.  J.  We  know  nothing  of  themJ 

ColL  Prey,  my  lord,  order  the  noan  to  gjife 
them  to  me,  diat  took  them  from  me. 

X.  C.  J.  We  win  order  no  such  thmg.  He 
may  bea  criminal  perhaps  that  did  give  thenar 
yon  at  first ;  but  when  you  pWaded,  we  wifl 
near  any  motion  you  will  make  about  them- 

Coll.  It  may  lie  1  ought  to  plead,  that  worda 
were  spoken 'in  another  place  tltiui  the  plaQj^ 
laid  in  the  indictments 


Mti       '  SfATR  tltlAtS^  55  CiusLSA  H.  \€%t.^far 

1kmg^%  ftnriftirtrebeiMUdDrprovedQf  trea- 
€9m  Unl  ym  tM  or  did  in  Onbrdshire,  yoo 
BNirt  be  found  Not  G«dtT. 

•  €oiL  iiareis  inothertUnf,  my  -lord,  I  am 
mUkmA  hy  the  name  of  Caitedgg,  carpenter. 

.  JL  O.  J^  Whattbea  P 


ifAi  TVammi. 
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Co2/.  lamnota  carpenter, but  a  joinert  is 
ftatanjrbli^toit? 

£.  C.  J.  The  addilion  signifies  nothing,  I  do 
met  loMw  aav  difletence  betwixt  a  carpenter 
and  a  joincrin  law. 

*  Just  ^hnet.  They  nigirt  have  indicted  you 
Ipr  the  name  of  bbourer,  and  it  had  been  good. 

'C^ii'  Pngr/my  lord,  either  gire  me  my 
psfwrs  or  assign  me  counsel,  or  else  I  may 
thfowaway  my  fife,^  I  «n  wholly  %norant-of 
Ihebw, 

L.  C.  I.  ^When  yon  have  pleaded,  we  will 
hsar  any  motion  you  will  make,  and  do  that 
which  is  just  upon  it ;  but  I  see  no  use  you  can 
km  of  papers  to  plead  Guiky  or  NotGtt%, 
Krhich  is  the  only  question  is  asked  you. 
€L  cf  Cr:  Are  you  Guilty  or  Not  Guilty  P 
CoiL  Will  you  promise  me,  my  loid,  tnere 
dmH no  adTantage  betaken  against  me,  if  I  do 
pleadsoP 

JL  CL  /.  We  will  make  no  baigains  with  you. 
Flead  as  you  ought  by  law  to  do. 

OUL  if  HMOIeisoF'  law  arise,  shall  I  have 
CMnael  to  speak  to  them  P 

Jost  Jones,  Yes,  you  shall,  you  need  not 
da«bt  It    Propose  any  matter  now  fit  to  be  ar- 
gued, and  you  shall  have  counsel  to  it. 
-  4^.  lamiiotcapaMeof  doingit    I  know 
aot  when  I  hare  any  right. 
Jvat.J&Hei.  ThecoQitisofcounseltoyou. 
€0//.  If  you  are  my  counsel,  then  have  I 
wof  plea  in  law  to  make  P 

JyM,  Jones.  You  have  heard  the  indictment 
veadt,  wtiat  say  you  P '  For  you  must  j^poae  the 
l|iatter. 

JL  C.  J.  We  know  of  none  but  Guilty  or  Not 
'Qttilty ;  if  you  can  tell  any,  do. 

foiL  I  pray  I  may  have  my  papers  again ; 
if  there' be  no  other  plea  fbr  me,  pray  let  me 
fepnre  my  papen  agau. 

L.  C.  /  You  have  heard  the  opinion  of  the 
court,  yoii  most  plead. 

Ait,  Oen^  Certamly,  Mr.  Colledge,  you  can- 
Hot  be  guSty  of  these  thin^,  you  need  not  to 
actlffleit,  to  ^ead  Not  Gudty,  sure. 

Ceil.  VLy  lord,  having  been  kept  a  prisoner 
^  1  hinFie  oecn,  without  pen,  ink,  or  paper,  no 
Qonversation  with  my  friends,  or  knowledge  of 
the&ct,  andbeingignorantofthe  law,  not  know- 
ing where  I  hvre  a  right,  nor  when  I  have  a 
ri^t,  ifyou  do  tbroeme  upon  this  plea,  and  it  coat 
ina  my  nfe;  at  your  doors  lie  it. 
.  Just.  /(met.  You  will  lose  your  Ufe.  if  you 
do  not  plead;  if  you  plead  Not  Guilty,  and 
are  not  proved  Gu^,  you  will  save  your  life 
by  this  plea. 
Coff.  1  am  wilfinff  to  plead  what  the  law  re- 

CLqfCu  An  70a €N%  m  Not  Guilty f 


Cott.  yf9hy  then  as  they  have  laid  it  m  tliat 
uidietraent,  m  manner  and  Ibrai  as  it  is  there 
fand,I«mNotGuilUr? 

€Lqf€r,  Culprit,  by  whom  vrihtfaouba 
triedP 

CM/.  By  G^ldand  my  country. 

C/.  of  Cr.  <j}od  send  thee  a  good  deHver- 


Just  Jones.  Not  Guilty  islus  plea. 

iL.  C.  J.  Now  he  has  pleaded,  Mr.  Attorney  ; 
he  speaks  of  some  papers,  if  there  be  any  me- 
morandums, or  any  thing  that  must  assist  him 
that  is  neoeasary  mr  his  -defence  in<hi84rial  in 
those  papers,  it  will«be  bard  to  deny  himihem. 

Att.  Oen,  If  your  lonkhips  please  to  give 
me  leave,  I  will  give  you  an  aocoimt  of  them* 
The  messengers  jtfst  now  did  deliver  these 
papers  to  be  delivered  to  the  court. 

CoU,  Pray  speak  out,  Sir.  Atteraey,  and  kt 


Att.  Gen.  When  he  came  to  prison  he  had 
none,  but  Mr.  Aaron-Smith,  the  messenger  ia- 
ftrmed  me,  dki  deliver  them  to^  him. 

L,  C  /.  Whose  hand-writing  are  the  papers 
ihP 

ColL  He  received  them  from  me  m  the 
Tower. 

Just  Jones.  You  received  them  fromliiie' 
first.— Co//.  No. 

Att.  Gen.  What  were  the  papers  you  de- 
fivered  to  him  in  the  Tower  P 

Coit.  The  three  pieces  joined  together  th»t 
contains  directions  how  to  govern  myself;  there 
is  another  to  the  same  puroose,  which  instructs 
me  to  demand  a  copy  of  the  indictment,  and  of 
the  pannd  of  the  iury,  aiMi  those  were  ibstrup- 
tions  to  tell  me  what  the  law  allows  me. 

Att.  Gen.  Here  is  a  speech  made  for  you 
that  begins  thus :  <  Before  you  speak,  speaL  to 
'  this  purpose.'  Pray,  w  lord,  I  desdre  that 
may  be  examined,  and  Mr.  &nith  may  be 
called  to  give  an  account  how  he  came  to 
give  the  prisons  those  papers;  tor  here  are 
abundance  of  niceties  proposed  tor  him  to  move, 
and  there  will  be  a  strange  sort  of  proceedii^ 
at  this  rate,  if  men  go  about  to  espouse  the  cauae 
of  traitors. 
ColL  Tarn  no  traitor.  Mr.  Attorn^. 
Alt.  Gen.  You  stand  indicted  of  Sfigh-Tree- 
son. 

ColL  That  is  by  a  Grand  Jury  made  updiat 
flsoming,  as  1  am  informed. 

Att,  Gen.  Here  is  a  list  of  the  names  of  ae« 
yeral  men  of  the  county  returned  to  be  of  the 
jury,  and  particular  marks  set  upon  them,  who 
are  good  mee,  and  who  bad  men,  and  who  mo* 
derate  men. 

•Co/1  Ought  I  not  to  have  that  paper,  my 
kardP 
Att.  Gen,  No,  I  hope  not. 
X.  C.  J.  Whether  mey  are  material,  or  not 
material,  if  we  should  judge  them  not  material 
fi»r  his  defence,  yet  it  wovud  look  like  an  hard 
point  upon  die  prisoner ;  andtoddiver  them 
mto  an  nand  that  they  may  be  carried  awey  or 
stifled,  in  case  there  were  a  crime,  in  the  de» 

that  weidd  set  do  well  en  the 
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^tbi^rsjvie:  Opene^Dtel  would  biv«  Hie^e  p»- 
neris  put  wtQ  qpiaie B^Sn  hfoiiBf  tfio/t  yrk^iWMjf 
De.for  the  prisoaer's  use  he  w»y  not  mrwih  <MIO 
y4Qt  they  inay  ootiw  token  fiM^:,  if  <tNere  be 
occasion  to  use  them  upon  another  account. 

Att.  Gen.  But  if  it  pJefkse  yonr  kNN]slMip»  I 
desire  you  woul4  ^o^r  into  th$  /er/iroin^iao  pf 
thiii  matter  ;  for  I  have  an  account  from  I.i9»* 
don  by  a  spc^ieial  .oDessengier,  tlmt  these  9l»«^- 
Tecal  person^  go  un  and  doivo  ta  procure  wit- 
nefses  4gauist  jkhe  king's  evidence,  making  it  ^ ' 
public  cause;  ^nd  bece,  inylofd,  is  anoiher 
p9|>^  which  js  a  list  of  men  .as  witeoflflOi  {i4ckad 
vp  together  against  the  king's  witnspsas. 

jL  C.  X  He  must  hav/e  that,  deiiver  bim  that 
Tffes^qtlv*  - 

» ^^<.  Gen.  But,  my  Lords,  others  ha¥9  gane 
About  and  fhgosied  wknessea  for  him. 

L.  C.  X  You  must  give  liim  the  )mi  «f  bis 
xvitnesses,  for  I  see  not  what  use  you  caa  mskis 
€fit  .     . 

.^GS^.J^eries.  Thisno4naiiw^lo|ipQ8esvM, 
if  any  thme.that  is  deti^eced  IU>  him  be  iitto 
be  dieliii'ered,  •ti«e  person  that  d^IiTers.it  must 
come  and  own  it;  but  before  any  person  de- 
lireps  ^y  papers  jU>  the  prisoner,  tor  him  to 
make  use  of  against  the  king's  evidence,  we 
'  4fBeire  to  ^now  wjbat  Uio^  papers  meao,  wd 
who  gave  them. 

X.  C,  J.  Look  you,  brothier,  we  wiU  haye 
nothing  of  heat  till  the  trial  b6  over,  when  that 
is  over,  if  there  be  any  thing  that  Foquires  our 
eJEainination,  it  will  be  proper  torus  to  enter 
into  the  consideration  of  iX.  But  in  the  mean 
yhile  what  hurt  is  Ui^pre,  if  the  papers  be  put 
ipto  some  trusty  haodsi  that  the  prisoner  Jvaay 
make  the  best  use  of  them  h/e  can,  and  ye!t  they 
remain  ready  to  be  produced  upon  oecasion  •' 
Si  a  man  be  speaking  for  his  hie,  though  hie 
flupea^  that  which  i^  not  ;nateriaU  or  nothing  to 
tne  purposie,  fh^r^  wiV  hjB  m  Wm  |o  permit 
tbat. 

8e^.  Jc^eries.  WUii  submission,  my  lord, 
that  IS  assigning  him  counsel  with  a  witness. 

Au.  Gen.  If  people  are  pormitted  to  go  up 
and  down  and  ask  counsel  oi  persons,  and  bring 
it  in  papers  to  the  prisoner,  it  is  the  same  thing 
as  if  counsel  came  to  him.  Heoe  is  tf  busy  so- 
lidtpr,  and  ho  ^ets  advice  fi'QiiKjounsel,  and 
then  he  delivers  it  to  the  prisoner ;  it  is  the  tot 
nf  that  kind  oortainly  that  ever  wias  allowed  ; 
and  if  this  be  not  to  $^ssign  biin  counsel,  I  know 
1^  what  is. 

X.  C.  X  What  think  yov  of  omt  peruskig  the 
flfl^rs? 
.  Att.  Gen.  With  aU#ny  h^ant,  my  lord. 

Coll.  If  you  take  away  all  helps  fi>om  ■», 
y4>u  had  as  good  oundemn  me  without  a  trial. 

Att,  Gen,  You  ought  not  to  have  helps  to 
plead  dilatories. 

Co(l.  Not  to  help  me  to  j^y  right  io  tow  f 

Att.  Gen,  We  ai'e  to  go  upon  the  fact  opv ; 
«Dd,  (ny  lofid,  I  pcay  yowr  judgWMik  ahoHt 
tncu,  when  you  have  pei-used  Umw* 

'BiBnifae  Jndges  looked  niiOD  Ast  paper  Uiat 
-called  the  gpee^b. 


X.  €.  X  W«  tan  fsod  Mmigk  <Cdiitf  to 
6npmessit,«i4  to ^iwniM tor  tlda  eaaoo  oo< 
b^  tiand#' 

Just  Jones.  Wherp  is  iarwi.6Mlh  ? 

Am.  Qtn.  My  kMd»  hero  is  another  tbatia 
woi^o  Aw  d»t,  charfiiig  Abe  juatiee  4if  4h#' 
nation.  Pray  call  Mv.  Ammb  Snith,  and  Jlr^ 
Henry  Starkey.  ^ 

Mr.  Smith  appeared.  . 


AU.  Gen.  Mr.  9m3^  did  yiou  df^«r 
two  papers  to  the  prisoner  ? . 
'  Smtk^  Doesanybodyacoyaeniodvaldid? 

Att.  Gen..  Youawaocuoed:of  it. 

^nUk.  I  desi^  proof  moyiie  made  against 
me. 

Att.  Gen.  That  inU  |)e  done. 

X.  C.  J.  liook  you,  we  will  not  inlaiirapft 
tlie  tria)  with  it.  Mr.  (teith  nuist  he  <akeft 
into  safe  cuatody,  only  to  secune  Idm'tiH  wm. 
can  examin^  it,  not  as  charged  with  any 
bgt  onlv  that  be  may  he  fortboomkig  to 
amined. 

Att.  Gen.  You  do  not  mako  a  diroct  an- 
swer, Mr.  Smith,  in  tbe  caBe,it  wiH  be  pfovod 
upon  you. 

Smith.  Mr.  Attorney,  I  know  not  wkat  oa* 
swar  to  make  better  than  I  ^ve  git.^ ;  our 
law  says  no  man  is  bound  to  aceoao  himstit*    . 

Att.  Gen.  But  omt  law  says,  you  shall  lie 
examined. 

Shmtk.  I  c(wne  to  gire  no  in&nnationa  kere, 
Mr.  ittomey ;  if  I  did  I  should  be  then  aaa* 
mined. 

Ait.  Gen,  Heoe  are  inatr^ctions  given,  to  Ae 
prisoner,  they  say  y<^u  ga^e  thorn* 

Smith.  I  desire  to  hav«  it  prored^ 

X.  C-  X  Mr.  At|»mey,  you  will  take*  jie- 

cognizance  of  Mr.  Smith,  to  he  lioiAb-i ' — 

during  this  seasiona. 

Smtjk.  1  will  not  depart,  my  loid,  I 
you ;  and  I  hope  Mr.  Attorney  will  take 
wonl. 

Att.  Gen.  Indeed  I  will  iKik,  Mr.  Sttulik, 
because  you  have  broken  it  vitk  jn^  abeaii^ ; 
witi^n  1  giiye  you  leave  to  go  to  the  nrieon,  I 
did  not  think  you  would  have  ahpaod  f  hat  Iriiii^ 
neas,  to  g^e  nim  ptpers.' 

X.  C.  J.  Well,  take  bis  Bocognfaanfle. 

Smiik*  k  isliigh  time^kolMve  a  oate,  w^um 
ovrjixee  and  estates,  and  oU  are  boMili^eo. 

X.  C.  J.  W^kat  do  you  mean  by  liiat,  Sir.. 
Smith? 

^m^k.  lMiditnet,nMaiiingb{rilibaOMD4^ 
jRv  I  declare  I  abhor  tfaatevcimesian  te^«» 
mtcorpreted,  that  I  aafleeted  upon  the  Conat 

X.  C.  X  Whv  do  yoM  uae  aueh  looae  fs^w 
pre^iuona  tiben,  Mr.  i^mHh  ? 

Smith.  Because  I  have  heantiPBialMiedaBioft 
I  oime  to  town,  though  I  haw  not  spoke  <aae 
WOKd  in  any  pnblic  oooifasy  aince  I  «aB|«. 

/ust.  Janet.  itaecmsyaniKiilnoiflet  heBe.iia 
the  fiice  of  the  Court,  and  in  theiM^eef  iik^ 
countiy,  «pmi  ^he  goviirqpMii^  upon  the  j«8» 
tioeiQ^the  kingdom.  «^ 

Smith.  No,  mv  kund,  I  hav*  UkPfmwktA  \ 
by.ki  I  {mIiIiob  jfflaolad  j^pfB^tb* 


M5T  .m/ltaiBUA!tJ^  35  CHiMiEB  It  l6tl^&r  ^hTr^  [58< 


OMt,  Mr  11^  tlMgMtmnMil,  iMT  iipoB<lto 
joBlioe  of  the  kingdom. 

L,  C-  J'  You  alioald  bave  dmie  weH  to  bare 
Mnhh  mck  ex|ir«flrioiiB  m  tbose  were. 

CW^.  ^IMIlBoelMnretbeiKeofroyimpePB, 
my  k>nl :  will  you  not  pieaoe  to  delwer  them 
imk  to  ^Me  BOW  yo«  bave  peroMd  them  ? 

Just.  /ones.  One  of  them  k  a  epeecb,  and  a 
most  seditious  libellous  speech^  to  spit  venom 
U|poadie  goveroment  in  ibe^ace  of  the  country. 
We  cannot  tell  who  made  it,  bat  it  aeems  to 
be  beyond  your  capacity ;  and  therefore  we 
DMMt  enqiOR  into  it :  but  we  do  not  tiiink 
fit  to  let  you  have  the  use  of  that  paper. 

X.  G.  /  Portkait  which  contains  the  names 
of  the  witnewes,  thaty<ra  have  again :  for  the 
other  matters,  the  insfroctions  in  point  of  law, 
if  ^CQT  bnd  been  wntton  in  the  first  person,  in 
your  own  name,  that  we  might  believe  it  was 
Toor  wMnfy  it  woidd  have  been  something ; 
Dot  wben  it  u  written  in  the  second  person,  you 
sboold  do«o  and  so,  by  which  it  appears  to  be 
written  by  another  person,  it  is  an  ill  precedent 
to  fwnnit  such  things ;  that  were  to  crive  you 
coandiel  in  an  indirect  way,  which  the  law  gives 
yon  not  directly. 

Co//,  if  i  am  Ignorant  what  questions  to  ask 
of  the  witnesses,  shall  not  my  friends  help  me, 
mykwd? 

X.  C.  J.  We  win  sift  out  the  truth  as  weH  as 
we  can,  you  need  not  fear  it.  f 

CoU,  Home  of  those  ttmigs  I  took  out  of  the 
books  Biyseif:  and  if  you  are  resolved  to  take 
away  all  my  helps,  I  cannot  help  it ;  I  know 
net  Ibat  Mr.  Smith  wrote  one  of  those  papers. 

Att.  Gen,  But  fir.  Smith  would  have  given 
fibur  guineas,  it  seems,  as  a  bribe,  to  the  gaoler, 
and  be  «ifered  four  more  to  let  him  have  the 
liberty  to  come  to  him. 

fierj.  Jeff,  it  is  time  indeed  tor  Mr.  Smith  to 


Keeper,  It  w«s  Mr.  Starkey  that  offSared  me 
(be  four  enioeas. 

Att.Uen.  Pray  ofeA  Mr.  Henry  Starkey. 
(Bat  be  did  not  appear) 

Th^  the  Court  took  a  recogsizance  of  100^. 
ofSfir.  Smith  to  attend  the  Court  during  the 


CeiL  F^wf,  my  lord,  let  me  have  my  papers 
delivered  to  me,  I  cannot  make  my  defence 


L,  C  /.  We  aie  yomr  counsel  in  matter  of 
ftot,  nnd  to  give  yon  your  papers  were  to 
9Hi^  ^^coimsel  against  law,  they  being  not 
ytntr  own  papeiv,  but  coming'  from  a  third 

C0^.  Wnl  yea  please  to  j^ve  me  the  pa|>er 
4uit  bat  tbe  qnestioBS  in  it,  to  ask  the  wit- 

SMS? 

L.  C.  J.  'Theieare  no  papers  with  any  par- 
^(iMStkms  to  any  one  witnessj^bnt  Dniy 
sunstkms  bow  to  carry  yotirself  inthis  case. 
CoiL  A  iffealdealof  It  &  my  own,  my  lord. 
L,C,J.  Mr.  Attorney,  truly  I  tbinl^^  that 
MS  aot  conteb  matter  of  scandal,  may 
ba  IfMiiiifciiltaMipnwi  to  tiie  prisoner. 


CoiL  Bfyloid,  I  desire  I  tnayhave  that^ 
that  has  in  the  margin  of  it,  the  cases  of  ijl^ 
borne  and  Stafford. 

Just.  Jones.  You  shafl  not  have  the  instnic* 
tions  to  scandalize  the  government,  all  that  is 
necessary  for  your  detence,  you  shall  have. 

X.  C  J.  Ifne  had  writ  it  himself  I  cannoC 
weU  see  bow  you  could  take  it  from  him  \  and 
iruly  as  it  is,  I  had  rather  let  him  have  too 
much  than  too  tittle. 

Coll.  My  k)rd,  I  tliougbt  I  mi^t  have  bad 
counsel  to  have  assisted  me,  but  if  I  may  have 
counsel  neither  before  my  plea  nor  after,  I  that 
am  an  igno*imt  may  be  lost  by  it,  but  cannot 
help  it. 

X.  C  J.  If  matter  of  law  arise,'  you  shatf 
have  counsel  to  it.    • 

Coll.  I  know  nfii  bnt  it  might  have  admitted 
of  an  argument,  that  which,  if  I  had  had  my 
piipers,  I  should  have  offifred  to  you. 

X.  C.  J.  Mr.  Colledge,  we  shall  not  go  any 
farther  now,  I  know  not  how  many  witnesses 
will  be  pixxluced  either  of  one  side  or  another, 
bnt  it  is  too  late  to  go  on  this  nborning,  and  be- 
cause we  attend  here  only  upon  this  occasion,' 
we  shall  ^  on  with  the  trial  at  two  o'clock  in 
the  afternoon. 

Coll.  My  lord,  will  you  be  pleased  to  or- 
der the  papers  for  me  to  peruse  in  the  mean- 
time. 

X.  C  X  We  have  ordered  that  you  shall 
have  a  transcript  of  the  paper  of  instructions, 
leaving  out  that  which  is  scaridaloiis. 

CoU.  I  desire  I  may  have  a  copy  of  the 
whole.  ^ 

Just.  Jones,  No,  we  do  not  think'  fit  to  do 
that. 

Coll.  Fray  let  me  know  which  you  do  ex- 
cept against. 

X.  C.  J.  Look  you,  Mr.  Attorney,  I  think 
we  may  let  him  hare  a  copy  of  the  whole. 

Att.  Gen.  My  lord,  before  you  rise,  1  desire 
you  would  be  pleased  to  take  the  e^amintntioi^ 
of  Mr.  Gregory  about  Mr.  Starkey. 

X.  CX  Swear  him.    (Which  was  done  ) 

Att.  Gen.  What  do  you  know  coDcermng;' 
Mr.  Starfcey,  apd  what  did  be  offer  you  P 

Gregory.  When  they  came  by  your  lord- 
ship's permission  to  Mr.  Colledge,  they 
brought  some  papers  which  they  ddivered  ta 
him :  and  afterwards  Mr.  Starkey  took  me  aside, 
and  told  me,  it  was  hard  usage  that  the  prison^, 
could  not  have  his  counsel  permitted  tocOme  t» 
him  :  do  him  what  fhvour  you  can,  and  I  shall 
not  be  iwgiratel'ul ;  so  he  cbMed^four  gmneas 
in  my  band,  but  I  immedialeiy  faud  them  down* 
upon  the  table,  and  would  not  ti^e  tbena. 

Att,  Gen.  My  lord,  I  desine  you  wmU 
please  to  send  for  Mr.  Siarkev. 

X.  C  X  Let  him  be  sent  loc. 

CI.  of  Cr,  You  must  go  and  take  up  HrJ 
Starkey. 

Messenger.  Must  I  keep  him  ia  custody  I  I 
do  not  know  him. 

CI.  of  Cr.  No,  you  ponst  order  him  horn  (b* 
Court  to  attend  here. 

Just  Jones.  These  papers  Colledge  shaU  not 
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lie  debarred  of  ibr  his  defence,  nor  yo!U,  Mr.  | 
Attorney,  from  prosecuting  upon  them. 

X.  C.  J.  No,  we  will  put  them  into  supb 
bands  as  shall  take  care  oi.tbat. 

Coll.  Very  few,  my  lord,  hare  appeared  to 
do  me  any  kmdness,  some  have  been  f  ri^tened 
and  imprisoned,  others  ai'e  now  io^trouble  for  it. 

X.  C.  J,  Well,  you  shall  liave  the  use  of 
your  papers. 

ColL  May  I  have  any  friends  come  to  see 
me  in  the  mean  time  P 

X.  C.  X  They  must  not  come  to  you*  in  tb^ 
prison,  to  give  you  advice ;  but  I  will  tell 
you,  since  you  move  it,  if  my  brothers  think 
it  coQvenient,  whilst  the  Court  does  ^vithdraw, 
any  body  of  your  friends  may  come  to  you,  in 
ihe  presence  of  your  keeper. 
.  Just.  Janes,  Certainly  you  cannot  think  you 
can  give  a  privilege  to  any  friends  of  your's,  to 
commit  any  misdemeanor  to  offer  bril>e8  to  any 
person.^-Co//.  I  know  notof  any  such  thing. 

Just.  Jones.  We  do  not  charge  you  with  it, 
but  Mr.  Starkey  did. 

CqIL  I  have  been  kept  vl,  strict  close  prisoner, 
and  if  my  friends  are  so  kind  to  tne,  as  to  help 
me  in  order  to  mv  defence,  I  hope  you  will  not 
be  against  it.  raiy,  my  lord,  let  me  have  my 
papers. 

X.  C.  X  Yon  shall  have  them,  but  they 
shall  be  put  into  such  hands  as  the  Court  may 
have  command  over ;  they  shall  be  in  the 
Sheriff's  son's  hands,  and  you  shall  have  the 
immediate  use  of  them. 

Call,  If  there  be  any  thing   else  in  those 

Eapers  necessary  for  my  defence,  I  pray  I  may 
ave  it 
X.  C  X.  The  Speech  is  not  fit  for  you ;  what 
Otherpapera  woulcl  you  have  P  - 
.    CoIL  Another  paper  there  is,  that  is  some- 
thiag  of  law. 

Just.  Jones,  Nothing  but  libellous,  and  what 
is  a  scandal  to  the  government. 

Alt,  Gen-  You  are  to  have  nothing  of  mat- 
ter of  law,  but  what  you  are  to  propose  yourself. 

ColL  If  you  take  away  all  my  helps,  I  can- 
not^ propose  iuny  tiling. 

Herj.  Jeff,  To  allow  you  those  p^[)er8,  is  to 
allow  you  counsel  by  a  side  wind. 

X.  C,  J,  Look  you,  the  papers  of  instruc- 
tiona  shall  be  delivered  to  the  Sheriff's  son,  who 
shajS  let  3rou  peruse  it  in  this  interval,  and  make 
use  of  it  in  your  trial ;  but  it  must  be  in  safe 
Custody  to  be  used  upon  further  occasion,  as 
Ae  king's  attorney  shall  think  fit. 

Then  the  Court  adjourned  till  two  in  the 
•ftemoon:  when  the  Court  returned,  and  Pro- 
damation  was  made  for  attendance,  and  for  the 
Wider  sheriff  to  return  his  jury. 

Coll.  My  lord,  ought  not  I  to  have  a  copy  of 
^jwy  ? 

X.  C.  X  No.  *    Hiey  are  to  look  upon  you 

^Chief  Justice  Pemberton  said  inlordRna- 
•el's  Case,  It  was  never  denied  in  case  of  life, 
^hat  he  knew  of,  it  was  aUowed  toi  oooat  Co* 
i^h^jpnnaric*    Seethe  Triab,  iinfnK 


asthey  oosielabefweni^MMitben  yooaMie 
challenge  them. 

CL  of'  Cr.  Htephen  OcAMge,  hold  up  thy 
liand,  and  heaiken  to  the  court )  those  gvod' 
men  that  you  shall  hear  eaUsd,  andpenaiially 
appear,  are  to  pass,  6or., 

Coll,  Pray  sir,  let  the  way  be  de«r,  that  £ 
may  see  them. 

Cl,  of  Cr.    Ay,  ay. 

ColL  Pray  sir,  how  many  are  thereof  the 
jury  that  appear? 

Au,  Gen.  There  are  enough. 
I      CLofCr.  Make  prodamatioii  Ibr  iDfimM- 
tion,  (which  was  done.) 

CL  of'  Cr,  Henry  Standard,  who  wae 
swoni.  Richard  Crokie,  who  was  cbatteoged- 
by  the  prisoner.    William  Bigg,  challenged. 

Just.  Jones,  Do  you  challeDge  htm  pctemp- 
torily,  or  with  cause  P 

X.  C.  J.  If  he  do  not  shew  cause,  it  must  b6 
sujmosed  it  is  peremptory. 

Coll.  I  suppose  he  was  upon  the  CJrand* 
Junr. 

L,  C,  X  That  would  be  a  challex^  with 
cause. 

Mr.  Bigg,  No,  I  vras'not. 

ColL  1  hen  I  do  dot  challenge  him ;  1  knew' 
him  not.     (He  was  sworn.) 

CL  of  Cr,  Thomas  Marsh  challenged,  Tho* 
mas  Martin  did  not  appear,  G&bridI  Merty« 
being  almost  tOO  years  of  age,  was  excused* 
Robert  Bird^  John  Shorter,  William  Windtow, 
sworn,  Edward  Ayres,  William  Ayres,  and 
Richard  Ayres,  challenged,  Charles  HoUm, 
Roger  Brown,  Timothy  Doyley,  sworn,  Rich- 
ard Dutton  challei^rod,  Ralph  Wallis  sworn, 
John  Nash  challenged,  John  Benson  sworn, 
John  Piercy  swoni,  William  Web  challeoged, 
and  John  Lawi'ence  sworn. 

They  were  counted,  and  their  names  in  order 
thus,.  Henry  Standard,  William  Bigg,  Kobirt 
Bird,  John  Shorter,  WiNiam  Windlow,  Charies 
Hobbs,  Roger  Browne,  Timodiy  Doylev, 
Ralph  WaUs,  John  Benson,  John  Pien^, 
John  Lawrence. 

X.  C  X  Mr.  Sheriff,  there  are  a  great  many 
of  Uiejury  that  are  not  sworn,  they  ale  dis- 
oharged,  let  them  go  out  of  the  court,  and  so 
you  will  make  room  ibr  the  witiMwes. 

CL  of  Cr.  Geatfemen,  you  of  the  iui^,  knk 
'  upon  the  prisoner,  and  hearken  to  hn  aiittge; 
He  stands  mdicted  by  the  name  of  Stephen 
Colkdge,  late  of  Oxford,  m  the  oewity  6f  Ox- 
ford, carpenter ;  for  that  he  as  a  iaiae  traitor, 
^cc  prout  in  the  Indictment  muiaiis  ntutsatdii^ 
and  upon  this  indictment  he  helh  beei|  acra%n* 
ed,  &c. 

Mr.  North.  May  it  please  your  lordship,  ei|d 
you  gentlemen,  that  are  sworn,  this,  is  en  Ja- 
dictment  against  Stephen  Cdledge^  the  pi^MHitt 
sit  the  bar,  lor  an  endeavour  to  rebe  a  rebel* 
Hon  widiin  this  kiflttdom,  wh«reitthe  is  acoEvedy 
and  the  jury  find  that  he  as  a  fUse  tnitor^ 
agamst  the  kmff's  m^esty,  contrary  p  the 
di^  of  his  aUagianoe,  on  the  lOlh  of  Met«h, 
m  the  3drd year  of  the  ktng'a  reign,  atOxeft 
here  did  traucroualy  ooDqptiie,aadcQiiipais  the 
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X.  r*/.  I  will  do  you  all  the  right  imagi* 
nable,  and  therefore  1  do  tell  you  again,  iftSjy 
do  not  pro?e  it,  &n  he  says  is  nothing. 

CoU,  But  I  beseech  you,  nay  lord,  since 
there  hath  been  such  extraordinary  meaiK  and 
methods  used  to  contrive  my  death,  that  the 
witnesses  maybe  examined  apart,  and  far  iixm 
the  hearing  of  one  another. 

L.  C.  J.  That  we  will  take  careof  by  and  by. 

Ait.  Gen.  Mr.  Colledge,  this  ^ews  your 
temper,  you  are  inordinate  in  your  way  of  ex- 
pressing yourself. 

ColL  iVlr.  Attorney,  I  should  not  interrupt 
you,  if  I  were  not  afraid  this  was  spoken  to  pre* 
possess  the  j  ury . 

AtL  Gen,  1  hope  to  nrofe  what  I  have  said, 
or  every  word  of  it  shall  pass  for  nothmg. 

ColL  It  is  impossible  for  all  the  men  on  earth 
to  prove  it. 

Att,  Gen,  Gentlemen,  these  were  the  par* 
ticulars  I  was  openmg  to  you,  in  what  man^ 
ner  he  was  armed,  and  how  accoutred  he  cam« 
hither.  We  shall  likewise  shew  you  that  he 
made  it  his  business  to  persuade  others  to  imder- 
take  the  design,  and  jom  with  him,  as  H'  ^pen 
war  was  already  declared  ;  he  gave  out  a  siSi, 
which  was  a  blue  ribbon,  a  wrought  ribbon 
with  letters  in  it,  and  tliii  was  the  mark  andsini 
they  were  to  know  one  another  by.  This  wbm 
given  out  by  him  frequently ;  and  that  it  may  not 
seem  an  extraordinary  thing,  gentlemen,  though 
mUeed  it  was  a  wild  attempt,  yet  you  will  c^e 
to  wonder  when  you  have  heard  of  theexploite 
of  Venner,  who  with  a  few  men  raised  suoh  a 
commotion,  soon  after  the  kmg's  coming  in^ 
md  the  several  exploits  that  have  of  kite  in 
Scotland  been  carried  on  by  a  few  discontented 
persons.  So  that  men  of  the  like  principles,  as 
weshall  give  you  an  account  of  thia  gentleman»a 
prmciples  whattliey  were,  may  weU  be  thought 
to  engage  in  such  an  extraordmaiy  exploit. 
And  we  shall  prove  whatthe  encouragement  waa 
he  was  to  have ;  for  he  boasted  of  huns^. 
that  be  shouM  be  in  a  tittle  time  a  colonel. 

CoU.  What, sir? 

Att.  Gen.  A  colonel,  a  great  prefermetit  for 
ajomer. 

Coll.  Yes,  it  was  so. 

Att.  Gen.  We  shall  shew  to  you  that  thitf 
was  not  a  sudden  unpremeditated  thinff  ;  for 
we  shall  prove  that  he  had  entertained  the  hor- 
ndest  malice  affainst  the  kmg,  that  ever  sub- 
ject entertained  agauist  his  sovereign  :  For  wa 
sliall  give  this  evidence,  and  his  front  will  n<£t 
oppose  It;  that  he  had  made  it  his  common  dia. 


daMbaf  the  kiogy  and  the  aahrerskm  of  tlie 
sovemment,  and  to  raise  a  rebelUon  in  the 
Gngdon,  and  to  slaughter  his  mi^jesty's  sub- 
jects, to  put  the  lung  to  death,  to  levy  war 
against  luym,.  and  to  dc^ve  him  of  his  royal 
state  and  ^veimment,  and  to  alter  the  govern- 
meal  at  hiaown  will  and  pleasure ;  and  to  ac- 
complish this,  he  did  at  Oxon  here  prepare 
armafor  the  carrying  on  the  war,  and  excited 
one  Edward  Torbervile  and  othei^  to  arm 
theniselvesi^nst  the  accomplishment  of  this 
desi^  (and  did  declare  his  purpose  was  to  seize 
the  king's  person  at  Oxon,  and  that  he  Was  one 
of  those  that  was 'to  do  it;  and  to  bring  the 
sakl  Turbervile  and  other  subjects  to  his  pur- 
pose, did  falsely,  malidously  and  traitorously 
dechire  in  their  hftaring,  That  there  was  no  good 
to  beexpected  iirom  the  king,  tliat  he  minded 
nothing  but  the  destruction  of  hia  people,  and 
arbitrary  government,  and  to  introduce  popery. 
And  tliis  is  laid  to  be  against  the  duty  of^his  al- 
legiaace,  a|(ainst  the  king's  peace,  and  against 
the  form  of  the  statutes  in  th<w;e  cases  made  and 
provided.  The  prisonei-,  you  hear,  upon  his 
arraignment  hath  pleaded  Not'  Guilty,  which 
issue  you  are  to  try,  and  if  the  evidence  for  the 
king,  which  are  ready  tp  be  produced,  prove 
that  which  is  laid  to  his  charge,  you  are  to  find 
it  accordingly. 

Attm  Geo.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury  ;  the  prisoner  at  t^e 
bar  stands  indicted  of  a  very  high  crime,  no 
less  than  High-Treason,  and  that  too  of  the 
deeport  dye ;  it  is  for  an  endeavour  to  destroy 
the  kin^,  to  subvert  the  ^^emment,  to  raise 
a  rdiellion  among[  the  king'a  subjects.  And, 
gent^eD,  these  instances  that  we  shall  give 
you,  and  piroduce  our  evidence  to,  for  the  proof 
of  that,  are  these:  He  laid  his  design  to  seiz6 
thakmg  at  Oxon ;  and  he  did  not  want  his 
accompiicas  to  do  it ;  but  they  were  not  men, 
gentlemen,  that  were  protestauts,  but  men  that 
warerebda  in  the  late  war,  they  were  men  of 
audi  a  kidney,  that  he  associated  himself  with, 
and  these  were  the  persons  that  were  to  assist 
in  this  attempt.  Jn  oi-der  to  this  be  had  pre- 
pared arms  in  an  extraordinary  manner,  arms  of 
a  great  value,  for  one  of  his  condition,  who  is 
by  tradea  ioiiier ;  for  if  a  true  estimate  were 
taken  of  the  value  of  the  arms,  I  belkive  they 
were  worth  twice  his  whole  estate ;  he  prepared 
^  good,  horse,  extraordinary  pistols,  a  carbine, 
a  coat  of  mail,  an  head  piece ;  and  so  being 
anned  cap-a-pee,  with  that  design  he  came 
hither  tn  Oxon.  And  you  will  judge  whether 
these  ha  fit  tools  for  a  joiner. 

Coll.  I  beseech  you,  sir,  have  you  any  body 
to.prove  thia  ?  If  you  have  net,  you  do  hurt  to 
^ Jiirv  as  weU  as  roe,  to  speak  it. 

£.  C.  /•  Be  patient,  Mr.  Colledge,  and  lei 
Kr.  Attpmey  go  on  to  open  the  charge.  I  will 
tellvou  and  the  jury  too,  that  what  he  says 
tardier  than  he  niakes  goad  by  proof  and  wit- 
nesses^ will  aecve  for  nothing. 

ColL  It  is  hard  the  counsel  should  plead 
•gmti  mm,  ukI  apes  tbhigf  d^it  he  oannot 


coum  m  coffee  houses,  and  pubHc-houjieai 
(and  I  believe  I  could  bring  you  40  and  40  w£ 
nesses  to  it)  to  ddame  the  king  and  murd« 
hun  m  his  repotation,  and  wad  one  of  the  ac- 
complices with  Fitzharris,  who  was  lately  exe- 
cuted  for  thatvenomous  Libel :  We  shaH  nrova 
thathejus1ifiedit,andmamtained  it  to  be  aa 
tott  as  the  gospel.  We  shaO  give  evid^<» 
that  he  earned  on  the  same  design  wjtt  ftal 
arch  traitor  who  was  a  papist;  'and  I  befiertf 
tf  tins  genOeman  were  examined  thoroughhr, 
ha  would  be  found  to  be  one  of  ^e  samaMa^ 
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Ait.  Gen,  Thst,  wkh  sftbalMoD,  aoAtiM 
to  be  in  ^e  king V  case,  tfion^  we  think  t1fer« 
are  none  of  iiiemthat  wiD  speak  any  loOre  ttaor 
the  ti'uth. 

CoiL  Here  are  8ev«nl  of  themv  vty  lord, 
th^  are  al!  of  a  gang*. 

Seij.  Jefferks.  Not  of  yoar  gvtig,  Mr.  Col»- 
ledge. 

Coli.  I  pray  they  mvy  go  oat,  my  lord, 
(trhicb  was  ordered  acoonfingly.) 

Dugdale,  If  yoar  lordships  please,  vtiiether 
or  no  r  may  deliver  in  these  piqpers? 

^ft.  G(;n.'  By  and  by,  time  enongii,  when 
we  ask  for  themv?  speak  yoor  own  knowledge. 

Dug.  My  lord,  I  harebeen,  Fthink,aoquainted 
with  Mr.  ColMge  two  jears  or  thereaMmls.  I 
have  been  sereral  times  m  Mr.  Colleti^'s  com^ 
)iany ,  and  truly  sometimes  he  hath  been  migh* 
tily  bent  against  poj^eiy ;  he  badi  at  some- 
thnes  uttered  himself,  because  the  king  did  noC 
prosecute  the  papists  according  as  he  thought 
sufficient!  V,  that  the  kin^  was  a  papist  him- 
selt^  that  he  was  as  deep  m  the  plot  as  atny  pa^ 
pist  of  them  all,  that  he  had  an  nand  in  sir  £d- 
mundbury  Godfrey's  death.  Thi»  Mr.  Colle<i^ 
I  anpeal  to  yourself,  whether  you  hare  not 
saia  it :  And  in  this  town  of  Ozlbrd  you  bare 
sereral  times  told  me,  that  nothing  was  to  be 
expected  from  him,  he  would  do  nothing. 

Just.  Levinz.  Who  did  tell  von  so.' 

Dug.  Mr.  CoHei^e  did  Cell  me,  that  there 
was  nothing  to  be  expected  from  th6  king  bat 
the  introducing  of  popery  and  arbitrary  go- 
vernment; this  I  believe  Mr.  CoOedge  wil|' 
acknowledge  to  be  true. 

Coll.  Where  was  this  spoken  ? 

Dug.  This  was  spoken  a^  a  ooffee-hoofle 
called  Combe's  Coflee-Hiouse  in  this  town,  and 
at  the  Angel- Inn  in  this  town  at  a  bartyer'a 
shop ;  that  dHy  the  king  went  out  of  town,  we 
were  in  the  same  shop. 

Coll.  Who  was  there  besides  P 

Serj.  Jeffl  Bo  not  interrupt  our  wftiiesseff,  kf 
u»  hafe  done  with  him,  and  yon  shall  have 
yonr  time  to  ask  him  questions  after. 

£.  C.  /.  For  your  instruction  1  wiflteD  you, 
yonr  thne  is  not  yet  come,  if  you  chop  in  and 
interrupt  the  witnesses,  yon  will  dbtuih  any 
man  living ;  but  your  way  is  this,  when  he 
faalh  delivered  his  tcstiidonv,  ask  him  any 
questions  tlien ;  aid  he  shalf  be  bound  to  an* 
swer  youj  and  in  the  mean  time  you  shall 
have  pen,  ink  and  paper,  to  help  your  meituny.. 

Dug.  That  day  the  king  went  out  of  town, 
presently  after  he  went;  you  and^  t  went  into 
the  Auffel-Inn ;  and  we  went  into  the  barber^s 
shop  that  is  just  whiliin  the  inn,  and  being 
charging  your  pistols  there,  3rou  said  Rowley 
was  gone,*  the  rogue  was  ai'raid  of  hinweif»  he 
was  shirked  away,  and  hefe  I  appeal  to^  your 
own  conscience,  whether  you  did  not  speii^ 
of  it. 

Coll.  I  kmiw  nothing  of  it. 

AtL.Gen.  Don't  appeal  to  him,  it  is  no- 
tfaiug  fM*  thst.    ' 

Sol.  Oen.  Who^hemeaobyRm^ley?' 

Dug.  The  king. 


and ar4cd  by  the  same  principle;  for  I  thidk 
Ihct  no  Protestant  sul^ect  wouid  attempt  such 
things  as  we  shall  prove  to  you.  I  be- 
Mcve,  Gentlemen,  you  have  frequently  heard 
as  none  of  us  bat  have,  that  the  king 
has  been  traduced  as  a  designer  of  arbi- 
trtary  government^  and  his  reputation  blasted 
maliciously  and  falsly,  as  an  introducer  of  po- 
peiy :  Whence  comes  all  this  generally  but  out 
4if  the  popish  quirer ;  who  mSce  it  their  bu- 
siness to  set  the  king's  good  subjects  at  variance 
amouflst  themselves,  and  against  their  prince, 
hy  sluBg  the  kinff  a  papist,  as  this  prisoner 
hath  done ;  nay,  be  hath  been  so  impudent  as* 
to  report  that  tlie  king  was  in  the  plot  against 
hivewnhfe.  We  shall  prove  to  you,  how  here 
and  «t  oilier  places  he  bath  frequently  done 
fivis ;  to  go  further,  we  shall  produce  to  you 
the  evidence  that  he  drew  the  king's  picture, 
aoid  exposed  him  ui  all  the  reproachlnl  charac- 
ters imag^abW,  and.  that  the  picture  might  be 
the better.understood,  he  adds  a  ballad  to  it: 
tnd  that  he  may  not  have  the  confidence  to  say 
diisis  not  true,  we  shall  produce  to  you  a 
whole  bundle  of  these  papers,  among  those 
which  his  son  made  a  discovery  of,  when  they 
were  sent  to  his  unde  to  bo  iddy  and  we  shall 
pffovehim  tobethe  author  of  them  ;  and  yet 
lihis  man -should  have  the  confidence  to  say  he 
is  a  good  subject,  and  a  good  Protestant,  when 
by  all  ways  imaginable  he  gioes  about  to  ruin 
the  government  and  defame  the  king.  And 
ffenttesnen,  when  we  have  given  this  accoimt 
fy^vitnesses,  tbr  I  would  have  you  believe  me 
kk  nothmg,  but  according  as  I  prove  it,  you  will 
aet  wonder  then  that  he  should  say  his  life  was 
in  danger,  (for  so  it  is  indeed !)  And  if  any  man 
<tver  was  guilty  of  High- treason,  sure  he  is, 
ttid  being  gail^  of  the  matest  treason,  he  de- 
serves the  greatest  punishment. 

Coll.  Pray,  gentlemen  of  thejuty ,  take  Mr. 
Mtomey  C«etieral  at  his  word,  and  remember, 
sir,  you  desire  not  to  be  believed  yourself,  but 
whatyou  prove. 

8er|.  HoUoway.  May  it  please  your  lordship, 
Md  gendemen^  pursuant  to  what'  Mr.  Attorney 
hath  opened,  we  will  eall  our  witnesses,  and 
we  wdl  begin  with  Mi*.  Dugdalfe,  who  was  a 
Witnesa  agamst  my  lord  Stii^rd,  at  his  tiial 
hsr  parliament,  whcnie  credit  Mr.  C^oltedee  did 
sitest  ot-thattrisl,  as^erdng  him  to  beanhonest 
good  uften,  and*  l<beiieve  his  evidence  will  go  in 
a  good'measurethrough  all  that  Mr.  Attorney 
iMIh  -opened,  and  when  we  have  done  with  him 
w«^'h«^  to  second  him  with  other  witnesses 
^  ttft^guod  crodit,  and  thst  will  say  as  milch  to 

■nV^pttfpOSe. 


fhen  Mr.  Dugdale 

Gtn.  MV:  Dugdide,  lode  upou  ihe  pri- 
MWer,  and  tdl  the  x?oort  whether  you  know  him. 
'  Dkgdalt.  Tes;- r  do  know  him,  sir. 
*  Jttt.  heh'.  V>'\\i  you  give  us  att  aec<mni  of 
jl^ttr  knowledge  witn  Uinr. 
>  €dU.  My  lord,  I  humbly  de^iK  they  may  be 
laanined'ai'ptrt,  and^not m  the  UettiDg  of  one 
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Sqj.  Hoihwey.  Was  tiiat  Mi  MmmoD  ap- 
pellation for  the  king? 

Dug.  It  was'  JuB  e«hiihon  word  conoeming 
Hie  Img.  .And  at  other  times  speaking'  that 
the  kiiu^did  not  do  ttiose  things  tniU  were  i^r, 
he  hatn  ^ven  ifaighty  great  words  against 
him :  fie  hath  told  me,  that  there  was  no  trust 
W  be*  pal  in  )um ;  ior  it  was  the  people  we 
must  tmst  to,  and'we  must  look  to  am  our- 
•dves,  itadtbatbe  wooldarm  himself,  and  be 
here  at  Oxford ;  and  he  told  me  here  in  the 
lows  *  aoeMingly  when  I  came  out  of  the 
country,  and  he  said  that  he  bad  sereral  stout 
men  that  would  stand  by  him  in  it.  Their  in- 
tontiotai  w^  as  he  said,  for  the  rooting  out  of 
poperr,  by  which  name  he  always  termed  the 
church  tl^t  is  now  established  by  law,  as  to  be 
of  Oie  same  nature  the  papists  were.  This  I  be- 
lieve Bfr.  O^Dedge  will  acknowled^. 

ASt.  Gen,  WeU,  go  on.  Sir. 

Jhtg.  And  at  a  time  when  he  had  Dr. 
Tongue  at  his  house,  iie  told  me,  that  as  far 
|lr.  Tongue,  he  had  much  ado  with  him,  and 
he.  had  Men  at  a  great  cfaaige  to  keep  him  in 
order,  that  he  was  forced  to  neriect  his  own 
bdsineas  to  look' after  him  ;  for  if  be  had  not 
done  so,  the  rofifue  as  he  said,  had  a  mind  to 
fling  all  «ip6n  toe  Protestants,  that  is,  the  dis- 
senters, for:  he  does  not  count  the  Church  of 
England  to  be  so ;.  that  he  had  much  ado  to 
k^  him  in  order ;  for  he  had  said  he  had 
drawn  papers  for  that  purpose,  but  those  papers 
ire  secured,  for  where  thev  are  I  can't  tell. 

Att.  Gen.  Who^were  tney  that  were  to  be 
with  him  in  that  design  of  his  P 

Ih»g»  He  told  me,  capt.  Clinton,  capt. 
Brown,  and  one  Dr.  Lewes,  and  he  brought 
them  into  town  Here,  when  he  came  with  him. 

Att.  Q^.  To  what  purpose  did  he  bring 
Ihem: 

Dug,  Expectuifftherswouldbearisiag. 
r  JhaiL  Jones.  Did  he  tell  you  that  her^f 

Dug.  Yes,  the  Friday,  1  think  it  was,  after 
tfiefintparUamentsat.    . 

Just.  Jones.  How  did  he  express  himself  whitt 
they  had  to  do  ? 

t>ug.  They  were  io  be  bfere,  in  case  there 
were  any  riiting,.  which  he  expected,  • 

Just  Jones.  What  use  did  he  say  he  would 
Ittake^efiheniP 

Dug.  For  thedefence  of  the  Protestant  Re- 
l^poo,  against  the  king  and  att  his  pjlherentB. 

Just.  Stmei.- What  did  he  say' he  would  do 
to  the  long  f   I  would  not  lead  you. 

Dug:  H^  did  not  say  what  particularly. 

Just  JoMs.  What  uid  he  say,  if  th6  long 
did^ncPt  yield  to  the  padiamentf 

Dug.  If  the  king  did  not  yield  to  the  pariia* 
mettt,  he  shoidd  be  forced  to  it 

4ust«  Jones.  Whera  did  you  hear  him  say 

that? 

Dug.  At  Oxford. 

8er|.  Holloway.  Bid  y6tt  hear  him  deolare 
4«  lit  Loqdoii  ? 

Dug.  He  did  any  at  London,  he  expected 
tfac|e  would  be  something  done.st  Chtfbra,  and 
^at'iie  would  go  thither  wrtfa^  his  hone  and 

Tou  nil. 


arms»^  and  those  gentlemen  I  named  before 
would  CO  with  him.  And  he'  said,  let  th^ku 
begin  when  they  would,  he  did  not  care  how 
soon,  his  pfkrty  was  the  greatest  pwrty.   • 

Att.  Gen.'  Whafwasthat  capt.  Brown  f  BhI 
you  know  him  ? 

Dug.  Yes,  I  knew  him  very  wefi ;  he  did 
much  Irequent  Mr.  Coliedge^s  company ;  h» 
was  in  the  late  army  against  the  king. 

Serj.  Je^  Did  vou  see  him  hare  any  pirtols? 

Dug.  Yes,  I  hate  seen  him  carry  pistoln 
about  nim. 

Serj.  Jdf!  Where,  in  his  pocket  f 

Dug.  I  saw  them  in  the  house. 

Seq.  Jeff.  At  Oxford  f—Dug.  Yes.       .    > 

8er|.  Hidtomay.  Did  you  see  them  m  his 
hand? 

Dug.  I  cannot  teU  that,  he  had  them  in  the 
house,  I  saw  them  three. 

Serj.  HolUmay.  Did  you  see  him  in  his  silk 
armom-  about  the  Parliament-House,  the  lohhy» 
or  any  place  ? — Dug.  I  cannot  say  that.' 

Att.  Gen.  What  did  you  know  of  his  de- 
livering, any  marks  or  signs  for  persons  to  be 
distinguished  by  ? 

Dug.  I  had  as  much  ribband  from  Inm  as 
came  to  40t.  with  '  No  Popery,'  *  No  Shn^ery,* 
wrought  in  it ;  and  he  fSLve  it  me  to  distri- 
bute among  my  friends  m  die  country,  that 
they  might  be  known  by  other  persona  tiial 
would  wear  the  same. 

Just.  Joii€«.  Where  had  you  it? 

Dug,  At  London,  from  Mr.  Cofiedge. 

Just  Jones.  Where  was  it  to  be  distributed  f 

Dug.  Among  those  that  I  knewtobcDifl* 
sentera  in  the  country. 

Just.  Jones.  Were  you  to  come  to  Oxford^ 
by  agreemoit,  with  ])Ir.  CoUedge  F 

'Ihtg.  I  promised  him  to  come  toOilM» 
and  did  so. 

Att.  Gen.  Weil,  go  on^  Whatnein  do  you 
know? 

Dug.  At  London,  I  was  onceat  a  coifta- 
house  with  Mr.  Colledge,  and  with  some  of  the 
members  of  the  House  of  Commans ;  it  was  • 
little  beforethey  met ;  and  they  were  earaestly 
taUdng  of  the  parliament  at  Oxfotrd,  and  or 
some -disturbance  that  was  likely  to  hapMi 
here.  And  it  was  then  fully  agreed,  miid  Mr. 
CoUedge  washy,  that  it  would  te  the  best  way, 
out  of^every  country,  where  the  parliament 
had  the  bwt  interest- m  the  people,  to  loa?e  one 
in  every  county  that  might  manage  the  people. 
This  1  Appeal  to  Mr.  Colledge,  whether  it  be 
true. 

Coll.  You  appeal  tome,  shaU  I  speak  neir, 

my  lord? 

Just.  Jones.  No,  you  will  remember  it  hjr 
and  by. 

Att:,  Gen.  YHiatdoyouknowof  any  pictunsP 

Sol.  Gen.  Pray  let  him  speak  mat  oTCt 
again  which  he  mentioned  last 

Dug.  Being  in*  a  cofiee-house  with  Mr.  Col^ 
ledge,  there  were  soine  of  the  members  of  the 
House  of  Commons  by ;  and  speaking  of  a 
diiturbanoe  that  might  uappen  here  et  ^hcford, 
it  was  thea  agroed,  that  in  every  quarter  wheve 

2Q 
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tbe  fi«r)uunent  hM  tbe  most  interest  in  tlra 
people,  they  should  not  all  oome  vp»  but  toow 
reuiaio  there  to  roaotge  tho  people. 

A$i.  Qen.  Whfttdo  you  kncwr  of  wiy  pic- 
t^pifsQr ptMrs,  haw yott  wy  nboufc  jrou  P 

iJl(/L^  Yes>  I  have  one  ihing  I  received  from 
||«.  CoUedge,  that  is,  th<$  Letl«r  prelepded  tQ  be 
ipfercepted  to  Roger  L'Eftr«Dg«« 

Att.  Qen.  Pray,  wbiit  %ooottQt  did  he  give 
joiiii^fit?  Who  made  it? 
.  Jptif.  He  told  me  hew«9  the  author  of  it 
himseir,  and  he  shewed  me  it  in  m^tf^cHpt 
hefore  it  waq  pHnted  ;  and  he  told  mt,  he  got 
one  Curtis,  or  hia  wife,  to  print  it ;  but  he  would 
never  trust  them  again,  for  they  cheated  him 

^BQitieoftbeiouQ. 

Att.  Gen.  \Vho  was  the  author,  did  he  9ay  ? 

Ikig^  Hehimvelf. 

Att,  Gen.  Pray  produce  it,  Sir. 

Uh^g.  This,  and  others  ho  delivered  to  me  to 
di«pevBe. 

X.  C.  J.  What  is  it>  Mr.  Atloniey  ? 

Ah.  Qw.  It  is  a  letter,  and  a  great  part  of 
Fitsherne^'s  libel  is  taken  out ;  it  aeems  Col- 
ledge  was  the  author,  and  this  is  the  priginal  ef 
'  Oie  »iel.. 
'  i(.  CX  I>id  he  tell  you,  this  was  ttf  hie  own 
making  r^-Dug.  Yes. 

4tt'  Gesb  £itid  he  disperse  them  to  any 
kody.dae? 

iJug.  Yes,  there  was  some  gvrtsi  te  one  Mr. 
B06OD,  he  had  some  at  the  same  time,  mui  Mr. 
Baldwin  had  some. 

Then  t|^e  f^cr  wi^  read. 

CI.  of  Cr.  First  d.  '  WtwOier  they  that 
*  HI*'-- 

Att.  Gen.  Pray  gi^  ii^iy  k>rd  an  aocnnnl 
yA»t  moee  papers  end  libele  be  dehveied  io 
you. 

Dug.  I  huisreA  one  hk^  ^uct,  I  ennnet  aay 
it  was  the  same,  where  all  the  blshopa  were 
rkenging  their  hietsfe  Cardinal  caps. 

fknO'  M'  ^bese  is  lUry  S9iew,  fer  it 
vems  be  batb  eaqpounded  the  meaning  ef  that  F 
(Ti^  it  was  pvodneed.)  1  suppose  il  is  hia 
ew^enttiBfl^toa 

,   4^*  I  lieard  Mr.  CeUedge  sing  it. 
.   Be^Jef  WhereS) 

.  Afg.  In  Qxtordahiret  end  in  Qicfi>ed-taiwii, 
9X  nay  lord  LoTebce's  P 
.  Svi.JI^.  Where,  at  mY  hud  UTehteafa  f 
.    JUm^.  AtkiekoHseintueooimtry. 
r.  .BbtJm  Jefii  Who  weve  in  tbe  ooa^enytheie? 

Dug.  bir  Robert  CUyton,  sir  Thonuui 
flayer,  Mr.  Bouw,  Bir.  Colkdge. 

Seij.  Jeff*  You  say  you  heardhim  in  Oidhrd, 
^d  in  ObdordaUre,  and  a^  my  lord  Lorelnce*s, 
where  is  that  ? 

L*  C.  J.  My  k«d  Lorelaoe  is  here  bimeelf, 
^d  heaffs  what  he  says. 

JDuf .    I  might  mistake  the  etmafyy  hut  I 
heard  nim  sing  it  at  Oxford  lawn,  an^  at  my 
kmi  Lerehce*B  house  again. 
.    L.aj.  WhereisthatP 

Dy^.  i  cennot>teU  the  town. 
-  fleg.  /^  Dow  came  you  Aen^  f 


PvK,   819  f^ones  Pbyer  did  invile  me 

thither. 
Saq.  M^.  WhMiai^in  CbcfeidihiK  9 
Dug.   I  cennet  teH,  it  is  four  nuieB  Irem 

Henley. 


8eri.J!|^«  WaemyleidathemeP 

Dig.  Yesybewatf.  v 

"     .  Jfff,  Now  for  Ae  art,  thea;  did  he 


shew  yen  thie  out  ? 

Dug*  Yee»  he  told  me  he  weaU  get  il 
priptea. 

$eQ.  ig^.  Wie  it  before  it  was  piinled  tken 
that^ieeungit? 

Dim*  Yeeyitwae. 

Serj.  J#  Who  did  he  tell  yon  did  make  it  9 

Dug.  Be 


_         told  meke  was  me  anther 
out,  and  be  gave  me  one,  and  we  sang  il  tegec 
tb«r  presently  after  it  wae  printed. 

Att.  Got.  How  did  he  desotibe  it  to  yen 
when  he  shewed  it  to  you  P 

Vtig,  That  whioh  hath  the  yiack  00  the  back 
of  it,  he  deeeiibed  to  he  the  kiag ;  Ihoee  that 
foUow  kim  wene  Topham,  Cooper,  Hngb,  and 
Sqow*  and  that  qon^any  of  men  there  is  tke 
House  of  Commons. 

8e|j.  HolltHPay,  What  was  meant  by  tbe 
paohP 

Dug*  The  parliament  and  all'  his  reliniie  ; 
«nd  then  here  is  tke  king  in  the  mire  again| 
aeoordine  aa  it  is  repaesented  in  tke  song— 

9e^-  M0^  Ay,  be  goes  on  wett.  And  thie 
here  w  tke  hiahope  which  they  thmet  into  ifae 
pack»  when  they  have  got  nim  down  in  llm 
mire,  and  then  they  thnu4  them  all  away,  aa 
it  is  in  the  son&r,  to  noot  them  away. 

X.  C.  J.  Did  he  mnk»  this  expkcalion  tn. 
y^^f'^Dug.  Yes* 

Sberj.J^r  Wbowci^tbe  «AU»* 

JPi^.  King,  am)  dfigymen,  and  elk 

^r|-  J^ff'  Where  was  this  that  he  erplained 
itP-r^Dng.  AtIiQnd»n. 

Sen.,jtto/ibv<iy.  is  there  any  tkmg  relaline 
tfk  White-lIeU  f  What  name  did  he  give  tkatl 

Dug.  Yes,  he  said,  Lonae-Hatt  was  Wkiter 
Hatt^  beesuan  of  its  porerty . 

Then  the  Belkd  was  reed. 

CL  if  Cx.  •  Hvy  Shew.*  To  tke  teee  ei;^ 
<  I  am  nsenepkias  tteng* 

Att.  Gen.  This  shews  you  what  a  eort  ef 
mnn^ke  ia. 

Se^.  hiff-  Here  you  say  ke  exphunedthie 
with  tke  Mttk  at  tke  heck  to  be  the  kmg  P 

Dug.  ies,hetehimeso. 

Sen.  Jiff,  What  did  he  mean  by  the  two 
fooea  ? 

D»g.  That  he  was  half  a  PMoataiik,  wd 
hali'a  pnpiet. 

Just.  Jones.  Did  he  make  any  femparieeii 
between  bis  own  pfrty  and  tke  long's  party  ? 

Dug.  He  said,  they  were  but  a  han^Ad  Hk 
them. 

Just  Jonec.  Vo  whom  P 

Dug.  To  ki^  party,  that  was  tke  Dimeidevn. 

Att.  Sen.  Speak  that  ont 

Dug.  That  tkeir  pert^  was  kol  a  kandfot  t# 

iir's» 
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'    AH.  Otn,  TMfB  and  tHek^d,  wlio  did  h« 
JDean? 

Dtif .  H^  tttMDt  tihe  ^issetiters  $  ftr  the 
Cliilrch  of  EnglaiHl  be  reckon^  ainodg  the 
papistt. 

X.  C.  J.  T<4  OS  the  words  he  ^aM. 

Dug*  He  said,  bis  p<irty  ^vas  the  true 
€%tireh~  of  England,  and  that  which  is  ei^ta- 
Uished  by  law,  were  but  P^testohts  in  nmb- 
^oeraiie* 

Jnst.  Jonet,  TeU  ua  when  he  made  the  cmn- 
IWfttofi,  what  words  he  did  use,  and  upon  what 
eocasion. 

Dug,  When  he  perceived  the  king  at  Oxford 
1#oumW  yiMto  the  House  of  ConHnons,  he 
Mid,  let  him  begin  as  soon  as  he  wonld,  he  did 
JM(  eare  how  aoon  he  did  be^n,  for  their  party, 
meaning^  the  king  and  his  party,  was  but  an 
handfiil  to  bim  and  ins  party,  oauing  them  the 
true  IVotestants ;  the  others  were  Protestants  in 
masquerade. 

Ati,  Gen,  What  did  he  desh-e  yon  to  do  ? 
4y>  lie  assisting  m  any  thing  F 

Dug,  He  always  desire  me  to  be  true  of 
that  side,  he  hoped  I  was,  and  to  get  good  arms 
ibr  mysc^. 

Ser|.  Holloway.  Did'he  in  Oxford  desire  this 
of  yon  ? — Dug.  No,  he  did  not. 
'    &>/.  Oen.  Forwimt  purpose  did  he  desire 
yOQ  to  arm  yourself? 

Dug.  He  said,  the  king  had  a  desi^  on  the 
people -to  introduce  popery  and  arbiti*ary  go> 
▼emment,  and  he  expected  erery  day  when 
they  would  be^n,  and  the  sooner  the  better,  he 
would  he  provided  for  them. 

Just.  JoM.  Was  that  in  Oxford  ? 

Dug.  He  spoke  it  in  Oxford,  and  in  the 
dty  too. 

«    Just.  Jonef.   Did  he  tell  you  of  any  that 
^verehatedf 

Dug,  He  spoke  of  captain  Brown,  and  cap- 
Mta  dniiton,  and  Bon  Lewes,  and  abundance 
oiore  he  said  he  bad. 

Just.  Jofier.  Did  he  teR  you  he  bad  them 
here? 

Dug,  Yte,  abont  ibrty  of  tbem  were  there, 
he  said. 

Serf.  RxfUoAay,  Didbe  teil  you  of  any  that 
were  listed,  in  order  to  the  connng  down  of  the 
fHHimuenc  ac  vixioni. 

Dug.  Not  Ihted,  but  were  intended  to  come 
A»WB  ;  and  at  Oxford  he  told  me  they  were 
4sonie  down. 

Just.  Joftef.  Were  you  in  their  company  in 
Oxibrd  here  f^Dug.  Yes,  I  was. 

Jnst.  Jonet,  In  the  company  of  whom  ? 
Hame  tbeiti. 

Dug.  Of  captain  Brown,  Don  Lewes,  imd 
«e?«siuodiers  Mfhat  gan? ;  I  know  not  their 
names,  but  I  know  their  ntces. 

8oi.  Oen.  Did  he  take  notice  to  yoil  that 
they  were  come  down  f—Dug.  Yes. 

Sol.  Gen.  To  what  purpose? 

Dug.  Hb  expected  there  would  be  a  rising 

in  Omtd,  and  to  ibis  purpose ;  Mr.  Cottedge 

'was  one  that  debated  tt  at  Rkhard's  coffee- 

hoQae,  ud  it  was  to  be  carried  from  theno6  to 
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the  King*s-Head  dnb,  whether  it  werfe  not 
best  to  leave  a  parliament-man  in  everf 
county  ? 

Att.  Gen.  Where  Waathis  ? 

Dug,  This  was  at  Riohanf  s  coffte^honse  in 
London,  against  they  met  liere. 

Att.  Oen.  We  chuld  gire  yon  an  account  of 
arolume  of  these  things,  aoundance  of  scan* 
dalous  pamphlets,  both  songs,  libels,  and  bal- 
lads, that  were  liiade  by  this  gentleman,  and  aU 
seized  in  his  custody. 

Just.  Jmifi.  But  be  sung  this  libel? 

Att.  G^.  All  these,  gentlemen,  (shewing 
a  great  bundle)  Wei's  to  be  dis]>ersed  oter 
England. 

«»ij.  Jeff,  \%  Was,  it  seems,  expounded  and 
sung  by  toe  prisoner  at  the  bar  ;  he  gave  yotl 
the  ballad  at  Oxford,  you  say,  Mr^  Dugdale. 

Dug.  No,  I  heard  \vm  sing  it  here. 

Just.  Joff^i.  Pray,  Mr.  Dugdale,  what  waa 
the  use  was  to  be  made  of  this  ballad  ? 

Att.  Oen.  Come,  go  to  the  next,  we  eall 
this  evidence  to  shew  von  the  malice  ^  tlia 
man.  *  ' 

Coll.  Pray,  my  lord,  let  me  ask  some  ques- 
tions of  Mr.  Dugdale. 

Seij.  Jf(f.  Ay,  now  let  the  prisoner  ask 
has  miestions  (to  do  him  right)  before  we  go  to 
anotner  witneas. 

Dugd.  My  lord,  I  hare  a  word  or  two  more 
about  a  libel  m  manuscript,  that  Tery  day  the 
sheriiis  were  to  be  chosen,  it  waste  !»  printed, 
and  he  toM  me  the  printer  durst  not  print  it,  it 
was  so  dangerous. 

8erj.  Jeff.  What  was  it,  can  you  remember 
any  part  of  it  ? 

"  Ihtgd.  No ;  but  it  was  the  worst  1  erer 
heard  m  my  life  against  the  king  and  goverff- 
ment. 

L.C.  J.  Nowhsk  him  what  questions  you  witf. 

CoH.  Pray,  when  was  the  first  time  yon 
gare  this  endence  ? 

Dugd.  Tfuly,  Mr.  Colledge,  I  don't  keep 
an  account  ot  time,  I  cannot  gite  an  aoeouiit  of 
time. 

Att.  Gen.  As  near  as  you  jcan  tell  him. 

Dugd.  T  cannot  tell  whetlier  it  might  be  Ih 
June,  I  think  it  was? 

Coll.  How  long  before  I  was  taken  ? 

Dugd.  It  might  be  about  tlie  time  y^r  were 
taken. 

Coll.  Pray,  who  did  you  gire  it  before? 

Dngd.  1  gare  it  to  sir  Lionel  Jenkins. 

Co3.  Where  did  you  swear  these  things 
were  done  then  ? 

Dued.  What  was  done  in  the  city,  I  swore 
to  be  done  tliere. 

Call.  What  city? 

Dugd.  London ;  flie  same  words  were  said 
in  the  city  of  London ,  and  over  again  here.  I 
hare  repeated,  for  the'  most  ]»art,  only  the 
Words  you  said  here,  but  more  was  in  the  city 
than  here.  : 

Coll.  Did  you  swear  then,  that  the  words 
yob  swear  now  were  spoken  at  London  ? 

Dugd.  It  may  be  we  might  not  name  Ox* 
ford  then. 


\ 


9eij.Jeff,  He  stiyn  unell/it  miglit  n«t  be 
iHUundthen. 

ColU  Tben  you  did  eiTein  yoiir  infbrmatioD, 
that  I  spoke  these  words  at  Oxford. 

Dugd,  I  was  not  examined  ahout  what  was 
done  at  Oxford;  1  believe  I  have  heard  you 
■peak  the  same  words  to  me  at  my  lord  Love- 
lane's,  but  I  do  not  know  what  county  that 
mist, 

CM    I  ask  you  positively,  whether  you  did 
not -swear  that  what  you  now  say  was  s[ioken 
at  Oxford,  was  spoken  at  London  ? 
'   JJugd.  I  did  not  name  Oxford  then. 

ColL  Bat  did  not  you  say  that  was  done  at 
London,  that  now  you  say  was  done  here? 

Dugd.  Truly,  you  said  them  both  at  London, 
.  and  here. 

^  CoU.  Pray,  IVIr.  Du^dale,  what  had  you  to 
give  thia  your  information  ? 

Dugd.   Truly,  I  can't  say  I  have  received 
the  worth  of  a  groat 
^    ColL  Nor  was  ever  promuicd  any  thing^. 

Dugd.  No,  i  never  received  any  thin^,  nor 
ever  was  promised,  but  only  what  the  king 
gave  me  for  going  down  into  the  country  for 
my  charges. 

Ait.  Gen.  Was  that  the  same  allowance  you 
had  when  you  were  witness  for  the  Fopish 
FiOtT^Dwfd.  Yes. 

Serj.  J^  Have  yon  any  other  allovrance 
tfaaii  what  you  had  l!efore,  when  you  gave  evi- 
dence at  my  lord  Stafford's  Trial  ? 

Dugd,  No,  nor  have  got  aU  that  yet  nei- 
ther. 

ColL  But  nray  observe  mv  questioD,  Mr. 
Diiflrdale,  ana  answer  it.  Did  you  not  swear 
at  Lendon  -  that  I  spoke  these  words  (here, 
which  now  you  sav  1  spoke  here? 

X.  C.  J.  Pray  observe,  he  says  he  did  not 
then  name  Oxford ;  but  in  the  giving  of  his 
evidence  now,  he  lells  you  a  series  of  what 
passed  between  London  and  Oxtbrd;  and  I 
must  tell  yon  further,  if  a  treason  be  committed, 
and  the  evidence  prove  it  to  be  in  two  counties, 
the  king  may  choose  which  county  he  will 
proeeeute  and  bring  his  indictment  in,  and  give 
m  evidence  the  facts  in  both  counties.  But 
you  shall  bave  vour  objection  to  it  afterwards, 
and  we  will  taKe  it  into  consideration.  J  tell 
yea  this,  that  it  may  not  seem  to  vou  that  the 
witnesses  speak  impertinently  or  what  was 
doi&e  at  London ;  but  if  nothmg.  was  done  or 
^said  at  Oxford,  then  it  wiU  be  taken  into  consi- 
deration, you  shall  have  it  saved  alterwards. 
I  only  hint  it  now,  that  you  may  not  think  it 
impertinent. 

•  Coll.  T  beseech  your  lordship  give  me  leave 
to  speak  one  word :  When  he  made  his  aAida- 
vit  before  sur  Lionel  Jenkins  there  idxiut  seiz- 
ing the  king,  about  the  party  I  had,  and  the 
arms  I  had  provided-,  ought  not  he  at  the  same 
time  to  have  said  where!  said  those  words  to 
bim  ?  But  he  did  swear  then  it  was  in  Loudon 
that  I  said  those  words  to  him ;  and  €X>ming 
before  a  grand  jury  of  honest  gentlemen  in 
lAB||don,  they  were  so  wise  and  honest  as  to  do 
me  justioe,  and  not  find  thp  bill;   so  dieir 


design  ftiling there,  then  th^  cbaaged  it«a< 
Oxford. 

L.  C.  J.  You  did  not  come  to  your  trial 
there ;  if  you  had  so  dene,  then  thqr  wevid 
asked  him  in  particular  what  was  said  at  Ox- 
ford, and  what  at  London,  as  it  ie  new,  being 
.done  in  lioth  counties.  >^But  kiokyou,  if  vou 
will  ask  any  particular  questions,  de,  for  tbcy^ 
have  other  witnesses  lo  pioduce. 

ColL  My  lord,  I  onlv  ask  this  qpmtkiUf 
Whether  it  be  not  rational  to  think,  that  when 
he  swore  before  sir  Lionel  Jenkins,  he  should 
not  swear  the  words  were  spoken,  and  things 
doneP 

Dugd.  He  hath  said  the  same  words 'Itt  nw 
at  my  lord  Lovelace's,  as  I  lay  in  bed  with 
him,  and  this  1  never  mentioned  butnow  in  m j 

Coll.  W  hat  words  did  I  say  there  ?    ' 

Dugd.  If  you  must  have  them  repeated^ 
they  were  about  the  king. 

ColL  What  were  tuey  ? 

Dugd.  1  liat  he  was  a  papist,^  and  dcsigMl 
arbitrary  government. 

ColL  Did  I  say  so  to  you  at  my  lord  Lore* 
lace's  ? 

DiLgd.  Yes,  as  we  lay  a^bed, 

SoL  Gen.  Did  you  lie  toecther  ? 

Serj.  Jefferies.  Yes,  yes, uiey  were intimalea. 

ColL  Inad  not  six  wordb  with  you  when  you 
went  to  bed,  tor  you  said  you  were  weary,  and 
went  asleep  presently. 

Dugd.  1  say  you  sbid  this  in  the  morning, 
for  we  had  an  nour's  discourse  when  we  were 
abed,  and  ail  our  discourse  was  about  the  par- 
liament and  the  king. 

ColL  Where  was  it  I  said  these  words  in  Oar* 
ford?  .^ 

Dugd.  At  Comb's  cofiee-houie  was  ene 
place. 

CoU.  Was  there  nobody  by  ? 

Du^d.  No,  but  at  the  Angel- Inn  there  wen 
sever<il  persons  standing  by. 

ColL  8urely  then  some  of  those  heard  the 
words  as  well  as  you. 

Dugd.  It  may  be  so,  I  am  sure  many  at 
London  have  been  by,  as  Mr.  Starkey  by  name^ ' 
Mr.  Bosom,  Mr.  Budwin  $  they  hav«  rebuked 
you  for  it,  and  I  have  rebuked  you  too. 

ColL  What  words  have  they  and  you  heard, 
and  rebuked  me  for  ? 

Dugd.  When  you  have  been  railing  against 
the  king,  and  said,  that  the  king  designed  no* 
thing  but  the  introducing  of  popery  and  arfai* 
trary  government,  and  that  he  was  a  papist. 

a\.  JefferUt.  He  loves  to  hear  it  repealed. 
/.  nhat  arms  did  you  see  of  mine  m  this 
town? 

Dugd.  I  saw  pistols ;  you  had  some  podEet 
pistols. 

CoU.  None  but  one  I  borrowed  of  you,  and 
that  you  had  again ;  had  I P  Pny  speak ;  did 
you  see  anv  more  ? 

Dugd.  1 1  may  be  there  might  not,  hot  there 
were  pocket-pistols  in  the  room,  and  you  bud 
them  myour  oand. 

CoU.  Be  swore  hot  now  that  he  saw  me  hav« 
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ppdftpfMstob^  .wbfln  itwasbot  one  sad  that 
wisluB  own. 

8&}.'J€fferiet,  Bark  yoa  dow,  jtou  talk  of 
|»HtolBy  «lo  you  kDOW,  tmt  he  had  aoy  piatolt 
ui  his  hoistera  at  Qzibird  ? 

Dugd.  Yea^hebad. 

ColL  Yea,  I  know  that,  I  don't  deny  it. 

Serj.  Jejfarict.  I  think  a  chisael  might  haFe 
been  more  proper  ibr  a  joiner. 

Co//.  You  aay  I  was  confederated  with  capt. 
Bcown  and  other  men. 

.  Dtigci.  Yoa  have  told  me  that  c^.  Brown 
hftd  a  good  allowance,  and  it  was  pity  he  had 
not  a  better  allowance  \  and  you  would  speak 
he  migbt  have  a  better  allowance,  for  he  was 
able  to  do  good  service  when  the  time  came. 

CalL  From  whom? — Du^d.  Among  you. 

Coll,  Among  whom? 

Dugd,  You  know  there  were  several  gather- 
ingi  among  yoiithat  I  was  privy  to. 

ColL  What  do  I  know  P 

1^.  Gen.  You  know  money  was  gathered 
many  time9.r-Co//.  For  what  purpose? 

Dugd,  Ylb  never  told  me  particulars  $  it 
was  to  distrinute  somewhere,  1  had  none  of  it 

X.  C.  J.  tie  does  not  say  these  men  were 
coneemed  with  you,  but  you  said  so. 

Dugd,  You  know,  Mr.  CoUedge,  there  were 
jwny  gatherings  of  monies. 

Call.  Did  I  tell  you  there  were  any  gather- 
ings for  captain  Brown  ? 

bex).  J^eries.  He  says,  you  lold  him  no  par- 
ticulars ;  if  you  have  a  mind  to  ask  him  any 
joore  qoestaoos,  do. 

ColL  Pray  sir  Georffe,  don't  interrupt  me,  I 
am  here  for  my  life.  Sid  1  tell  you  there  were 
any  gatherings  for  captain  Brown  ? 

Dugd,  I  do  not.say  for  him,  nor  whom  yon 
distributed  it  to ;  but  you  gathered  money  one 
among  another,  and  you  hare  paid  money. 

CoU,  I  have  paid  money !  When,  aud  to 
vlKun? 

Alt,  Gen,  Yoa  will  not  deny  that,  you  con- 
fiessed,.  upon  y^Hir  exanunation,  that  you  gare 
a  guinea. 

ColL  Sir,  did  you  see  me  any  more  at  Ox- 
ibrd»  than  in  the  coffee-house,  and  at  that  inn, 
when  I  went  out  of  town,  and  was  going  home 
with  the  city  members  ? — Dugd,  Yes. 

CiUl.  Were  you  in  my  company  any  where 
Jbat  in  those  two  places  ? 

Dugd,    I  was  with  you  at  the  Chequer. 

CoU,  Did  you  come  a  purpose  to  speak  with 
me,  or  bad  yoa  any  biuuiess  particidarly  with 
me? 

Dugd,  Truly,  Mr.  Coned|[e,  I  ^ve  fo^^ 
wheti^  1  had  or  no ;  I  was  in  the  room  with 
yoa  there. 

ColL  Where  is  that  room  ? 

Dugd'  I  cannot  tell  all  the  rooms  in  that 
hause. 

ColL  Was  it  above  stairs,  or  bdow  ? 
Dugd,   Both  above  and  b^w,  two  days  I 
«is  there  with  you. 

-  ColL  Was  there  any  c^  this  diaoourae  you 
speak  of  passed  there  between  us? 
.  DuMd.  I  know  I  was  with  you  ia  thoae  (we 


places  I  mentioned  be£»e;  you  called  Ine 
t^ide  to  drink  a  glas^  of  mum,  and  thei«  wa« 
none  in  the  room  but  us  two  at  taat  cofiae- 
house. 

ColL  Sir,  you  came  to  town  button  Friday, 
I  think  it  must  be  Satiurday,  Sunday,  or  ]\lo»- 
day  this, was ;  for  he  stayed  no  longer  in  Ox* 
ford.  J, 

Dugd.^  Nay,  I  came  to  Oxford  either  Wed- 
nesday night,  or  Huursday  morning ;  and  I  saw 
you  ajod  Mr.  Hunt  togc&er  the  s^une  day  ,1 
came. 

ColL  Did  I  explain  any  pictures  to  you  at 
London,  or  owiied  I  was  die  author  of  them  ? 

Dugd.  Yes,  upon  my  oath,  you  have  ex* 
plained  pictures  to  me,  and  there  la  onej^ctnre 
that  I  have  not  shewed  yet,  which  you  hav^ 
explained  what  the  meanmg  was. 

Her).  Jef.  It  is  your  conunon  trade  it  seems. 

Dugd,  YOU  tola  me  you  got  them  done. 

Clerk  reads,  <'  A  Character  of  a  Popish  Suc- 
cessor," &c. 

Sen.  Halloaay,  How  did  he  explain  it  i0 
you,  Mr.  Dugdale  ? 

Serj.  Jefferiis,  I  would  see  what  opinion  he 
had  of  the  church  of  England ;  there  are  som* 
church- men,  what  are  they  a  doing  ? 

Dug,  They  are  a  parcel  of  tantivy-men 
riding  to  Rome  ;  and  here  is  the  duke  ofYoik 
half  man,  half  devil,  trumpetbg  before  them. 

(Jo//.  You  have  got  somebody  to  explain 
diese  things  to  you,  Mr.  Dugdalc 

Dug.  You  did  it,  upon  my  oath. 

V<dL  Oh,  iie  upon  you,  Mr.  Dugdale,  conr 

ler  what  you  say. 

Serj.  Jeff  I  All  this  you  did  explain,  it  seems. 

Dug.  And  in  one  pbice  of  the  other  libel 
the  king  was  termed  a  rog^e  ;  but  they  put 
him  in  by  another  name. 

Herj,  jefferies.  Where  is  it? 

D2<g.  It  is  in  Rary  She«v ;  in  the  OMnuscript 
it  was, '  Now  now  the  rogue  is  down.' 

Serj.  Jefferies,  Let  me  see  it ;  I  took  notice 
of  it,  *  mw,  now  the  giant  is  down.' 

CoU.  I  ask  you.  Sir,  whether  the  song  which 
you  say  was  sung  at  my  lord  Lovelace's  and 
other  places,  was  the  same  with  this  ? 

Dug.  For  the  genera)  it  is,  I  can'^  tell  for 
every  word :  You  sang  it  half  a  dozen  timiea 
there,  and  the  music  played  to  you. 

Ceil,  I  ask  you,  whether  it  vvas  the  sane 
with  this  ? 

Dug,  I  can't  teU  for  avery  word  you  sang*. 

CoU,  Was  there  any  body  by  at  my  explaiff-^ 
ing  of  these  pictures  ? 

Dug,  Mr.  Baldwin  was  by,  and  reproved  and 
correctedyou,  that  you  would  be  so  open. 

ColL  Was  diere  any  body  at  Oxford  wheo 
you  did  hear  me  talk  of  armmg  myself? 

Dug,  They  were  walking  up  and  down  i» 
the  bibber's  shop,  and  I  Imow  not  whether 
they  did  hear  or  no. 

Att,  Gen,  Was  that  gentleman  sworn  at  my 
knrd  Stafford's  trial,  Mr.  Dugdale  ? 

ColL  Yes,  I  was  sworn  there,  I  adoiaw* 
ledge  it. 
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Att.  Gen.  IMd  he  swear  aoy  tiling  bn  your 
behalf,  for  your  credit,  Mr.  Dugdale  ? 

Co//.  Tilat  was  bv  hear-say,  Mr.  Attorney, 
at  the  Tower ;  I  Know  nothing  of  my  own 
knowledge  ;  but  I  did  beliere  him  another  ncian 
than  1  find  him. 

Serj.  Jefieries,  No  question,  or  eke  you 
"would  notliaye  trusted  him. 

Att,  Gen,  Swear  Stevens.  (Which  was 
done.)  Do  you  gfive  my  lord  and  the  jury  an 
Isocount  where  you  found  this  precious'ballad. 

Stevens.  The  first  draught  I  found  in  his  bed- 
chamber. 

Sen.Jefferiei.  What  of  all  of  them?  Which 
If  it? 

Stetens.  The  Rary  Shew:  We  fouud  the 
first  draught  of*  it  in  his  house,  when  we  came 
to  search  nis  papers,  by  order  of  council ;  and 
the  printer  tliat  printed  the  ballad  hath  told  me 
since,  he  had  it  from  him 

Att.  Gen.  What  say  you  yourself  P  speak 
you  own  knowledge. 

Stevens.  And  Mr^  Atterbury  was  by  when  we 
teached  the  house. 

Att.  Gen.  WeU,  Mr.  Atterbury  will  tell  his 
own  story. 

Stevent.  I  hare  seen  you  on  horseback,  with 
hokters  before  you,  with  some  hundreds  of 
men  after  you,  coming  out  of  the  fiell-sarage- 
tnn  ;  they  said,  you  were  going  to  cfause  par- 
liament-men :  I  nave  known  you  three  or  four 
^ears,  you  were  joiner  to  our  nail. 

SexyJefferies.  We  call  you  to  that  particu- 
lar of  the  papers,  and  you  run  in  a  Story  of  a 
cock  and  a  null,  and  I  know  not  what. 

L.  C.  J.  Will  you  ask  him  any  questious  f 

Coll.  No,  only  this ;  Do  you  swear,  upon 
your  oath,  that  you  found  the  original  in  my 
house  f 

Stevens.  Yes,  Sir,  you  will  see  it  with  my 
hand  to  it,  and  some  more  of  them. 

Att.  Gen.  And  you  found  too  those  that  were 
printed? 

Stevent.  Yes,  both  our  names  are  to  them 
that  were  concerned  in  the  searching  of  them. 

Serj.  Jefferies.  You  found  the  paper  in  the 
luiniae?—Stei>ens.  Yes. 

Sen.  Jejferies.  That  is  Towzer;  but  have 
Vou  tne  oriffinal  of  the  Rary  Shew  ?  (It  was 
looked  for,  but  could  not  be  found.) 

'Coll.  PMy,  gentlemen,  observe,  he  swears 
that  is  an  anginal. 

S  Jefferies.  No,  no,  he  found  the  paper  in 
onse. 

CoU.  laskabout  the  original  of  Rary  Shew. 

Serj.  Jefferies.  He  says,  he  saw  a  paper  drawn 
with  a  pencil  thai  was  like  the  ori^nal. 

Atterbury*  There  was  an  onginal  drown 
with  a  pencil  upon  Duteh  paper,  it  U  long 
since,  for  we  do  not  see  it  here  now,  which  at 
the  same  time  we  found  upon  Colledge'g  table 
in  his  bed-chsjonber. 

CoU.  Did  you  find  an  original  in  my  cham- 
ber? 

Atterbwy.  Yes,  we  found  a  japer  drawn  with 
Iblack  lead. 

ColL  Ptay,  where  is  it  ? 


Atterbufy.  I  od  dee  it,  ft  wa^  dinwtt  in  blaol 
lead,  it  was  upon  Dutch  paper,  and  lay  upei 
the  table  in  youi^  chamber.  ' 

Steeoeus,  Sure  1  am,  it  was  taken  when  w^ 
searched '  the  house.  * 

CoU.  I  am  sure  you  could  never  Und  the  edr 
giual  of  any  such  mtng  in  my  house. 

Att.  Gen.  Then  where  is  Mr.  Sewell  ?  (Who 
was  sworn.)  Sir,  did  you  see  tiiat  trumperjf 
taken? 

SeweU.  I  had  a  warrant  to  seise  Mr.  Spm^ 
and  his  brotber-in  law,  Mr.  Colledge.  So^  I  weiK 
down  to  seize  Mr.  Spur,  and  search  his  hsem 
for  such  papers  as  I  should  find.  I  could  not 
find  them  in  the  house  y  but  I  enquired  of  hhtt 
afto- 1  had  searched,  and  could  not  find  them; 
where,  they  were ;  because  I  saw  him  at  Mr. 
CoUedge's  when  we  first  searched  \  he  denied 
them  a  pretty  while,  but  at  last  he  ioM  tne, 
they  were  in* the  hay-mow  in  the  bam.  Whaa 
I  came  there,  he  was  bawling,  and  told  me^  his 
wife,  CoUedge's  sister,  had  taken  them  down, 
and  carried  them  into  a  room  where  I  ha 
searched  before,  but  could  not  ffaid  them ;  aad 
the  man  was  an^ry  then,  so  we  run  after  htt 
wifb,  and  found  tier  with  all  these  pif^rs  in  a 
bag. 

Att.  Gen.  Are  these  the  same  papers? 

SeweU.    Yes ;   and  there  were  ti\o  odiet 

cuts,  the  man  himtelf  is  about  the  place  soitie- 

where.  • 

.  Att.  Gen.  Swear  Mr.  John  Smoth,  (whidi 

yfz&  done.) 

Just.  J(mes.  Come,  Mr.  Smith,  doyo«kllo# 
Mr.  CoHedse  f-^Smith.  Yes. 

Serj.  Jeff.  Give  us  an  account  what  dealingt 
you  have  had  with  him,  where,  and  whoir^ 
what  he  hath  said  about  the  king ;  and  tell  ua 
first,  whether  you  be  intimately  acquainted  ?  ' 

Smith,  We  were  intimately  acquamted.  Tb6 
first  time  I  heard  Mr.  Colledge  discoursing  any 
thing  of  this  nature,  that  is,  concerning  tretf- 
son,  or  any  such  thing,  was  once  at  ^coffiw* 
house  by  Temple-bar;  there  I  diet  Cc^ledge, 
and  he  told  me  he  was  invited  to  dioncT)  and 
he  likewise  invited  me  to  it.    I  asked  him,  who 

Srovidecl  the  ^axysr ;  he  told  me  it  was  6ne  d- 
erman  Wilcox ;  I  told  him  I  was  a  stranger, 
and  did  not  care  for  going :  he  told  me,  I  sbooM 
be  very  welcome  there;  and  at  last  prevailed 
upon  me  to  go :  and  us  I  was  going  dong,  I 
asked  him  what  the  alderman  was^  he  told 
me,  he  was  a  man  that  was  as  true  aa  sleel, 
and  a  man  that  would  tedeavoup  to  iroot  odt 
popery :  Said  I,  that  may  be  done  easily,  if 
you  can  but  prevaU  with  tne  king  to  pass  the 
bill  against  the  duke  ttf  York.  No,  no,  ssid  he» 
you  are  mistaken,  for  Rowley  is  as  great  a 
papist  as  the  duke  of  York  is,  (novv  ho  odled 
the  king  Rowley)  and  every  way  ifs  daageroisi 
to  the  Protestant  interest,  as  is  too  apparent  fty 
his  arbitrary  ruling.  This  was  tiie  discourse 
between  the  ooflee-house  and  the  tav^em  where 
he  went  to  dine.  When  we  came  in  1  askifl 
Cdledge  a^ain  whether  the  alderman  waa 
there ;  he  said  he  was  not  there  at  tfiai  thner: 
I  asM  him  the  seeood  tfatie^  what  kind  «f 
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he  mm ;  he  end,  he  ww  ene  Aat  \vreA  in 
hit  oonmry  house,  ui4  Mf e  freel^r  to  tererel 
people  to  buy  anus  end  emnnmitioii:  and  1 
e»d  hiuB  to  what  pmrpeaer  And  he  eaid,  it 
tms  to  brin^  the  long  to  aobmisnon  to  his 
Mople :  adding  thereto,  that  he  wondered  Old 
kenvley  did  nut  consider  how  easily  his  iatherVs 
head  cane  to  the  blodc,  which  he  doubted  not 
WRddbetheeBdofRewleyatthelast.  After 
this  discoarae  the  aMermaD  came  in  ;  we  dined, 
iodcTcrjr  one  went  his  own  way  ahout  liis 
mtm  hiiRneBS.  Mf .  Oiledge  then  told  me,  if 
h  iMMild  CO  with  him  to  his  own  hoose,  I  should 
•ee  how  he  was  prepared  with  turms  and  pro- 
imkm,  floeoafter  Imetwithhiin,  and  hede- 
sirad  me  to  ffo  alona  and  dine  with  him  ;  and 
I  did  so,  and  there  he  did  shew  me  his  pistols, 
hisMmderbQss,  and  his  ereat  sword ;  and  he 
ibswed  me  his  armour,  back  and  brmst ;  and 
ha  shewed  me  his  head-piece,  which,  if  I  am 
Ml  BiialalEen,  was  coTered  orer  with  oamblet, 
it  was  a  very  fine  thing ;  and,  said  he,  These 
9m  the  tilings  which  will  destroy  the  pitiful 
guards  of  Imrley,  that  are  kept  up  contrary 
ialawandjastioe,  to  set  up  arbitrary  power 
and  popery. 

€oU.    What  did  I  say,  Sir,  about  my  ar- 
mour? 

'  Smitk.  Thus  you  saidt  It  was  to  destroy 
Rowley's  guanis,  (those  were  your  words)  that 
ware  kept  up  oon^^rjr  to  law  and  justice,  to 
sat  up  arhitrary- power  and  popery.  After  I 
had  cvBed  with  him,  I  parted  with  him.  A 
IMIe  helbre  the  panrKament  was  to  meet  at  Ox- 
iNPd,  I  met  hind  again ;  and  we  were  dis^ 
eoufsing  of  seveml  things,  what  preparations 
the  dbty  were  making,  how  th^  were  provided 
wiih  Mwder  and  ballets,  and  tor  his  part  he 
wMiMy  down  to  Osford,  fbr  he  expected  a 
fiMie  s|Wff(  thcrai  upon  the  divisions  tWt  were 
like  to  be  between  the  kbg  uid  parKament. 
Hisb,  said  I  to  him.  Why,  what  is  the  matter 
thavef  Why,  sidd  he,  we  expect  that  the  king 
isfll  siise  upon  seme  of  tiie  members,  and  we 
ere  as  feady  as  he:  and,  says  he,  for  mj  part, 
f  anil  be  there,  and  be  one  that  shaO  seise  bim 
ifheasoure  any  of  the  members;  (and  I  be- 
Bpee  he  did  go  down^;)  says  he,  you  knoW  how 
Ik9  eity'is  protided:  I  told  him,  no,  not  so 
msDas  ke ;  but  he  told  me  aH  was  Tory  weR. 
After  he  eame  up  again,  I  met  hiiA  another 
ime,  and  he  told  me,  he  went  down  in  expec- 
taftian  of  some  sport;  but  Old  Rowley  was 
aAaid,  like  his  .grandfiither  Jamy,  and  so  ran 
4fwvf  kke  to  besbit  himself. 
•  Ser|.  Jejfl  Did  he  say.  If  he  had  n6t  run 
ii»y  he  w«old  have  seized  him  P 
^  mmkk.  He  said  nothing  of  that ;  but  before, 
he  said,  he  would  be  one  of  them  should  seise 
him,  if  he  seized  any  of  the  members^  After 
%im  he  told  me,  that  Fitzgerald  and  he  had  had 
a  Mrfel  at  the  parliament  door  of  the  House 
«  tf  Lords,  at  Oxfhrd ;  that  Fitzgerald  had  called 
iim  tegne ;  and,  said  he,  Pitzserald  made  my 
^neyutd ;  but  before  )ong,  f  hope  to  see  a 
mat  deal  more  blood  shed  for  the  cause.  After 
mm  agniot  ""Hwa  there  was  a  dbcoorae  of  dis- 


arming the  citjr,  that  my  lord  Perersham  was 
to  come  to  do  it,  he  told  me,  he  was  well  pro- 
vided, and  if  Fever^iam,  or  any  man,  nay, 
Rowley  himself  should  attempt  any  such  thing, 
be  would  be  the  death  of  him,  before  any  man 
should  seize  upon  his  arms. 

Serj.  Jeff,  JDid  he  discourse  any  tiling  to 
you  about  arms  to  provide  for  yourself? 

Smith,  Yes,  he  did,  I  had  an  armour  irom 
him. 

Serj.  Jef,  What  did  he  say  to  you  about  itf 

Smith.  He  did  desire  me  to  get  me  arms, 
for  I  did  not  know  how  soon  I  might  make 
use  of  them.  I  had  an  armour  irom  him  upon 
triid ;  be  said  it  cost  him  SO  or  40«.  I  had  it 
upon  trial,'  but  it  was  too  big  for  me,  so  I  gave- 
it  him  baek,  and  bought  a  new  one. 

Att,  Gen,  Did  he  tell  you  to  what  purpose- 
you  shoukl  arm  yourself? 

Smith,  No,  he  did  not  name  any  purpose ; 
but  he  told'  me,  I  <hd  net  know  how  soon  I 
might  make  use  of  it. 

Att.  Gen.  What  did  he  say  to  you  about 
any  otie's  seizing  the  king? 

Smith,  He  told  me  tne  parliament  were 
agreed  to  secure  the  king,  and  that  in  order  to 
it,  all  the  parliament-men  eame  very  well  arm-^ 
ed,  and  accompanied  with  arms  and  men ;  ited 
he  told  me  of  a  great  man  that  had  notice  frook 
all  the  gentlemen  of  England  how  well  they 
came  armed. 

Just.  Joneg.   What  did  he  say  of  himself  f 

Smith,  He  would  be  one  that  should  securer 
the  king,  if  he  Seized  any  of  the  members. 

Just.  Jona.  When  he  had  been  there,  what 
did  he  say  ? 

Smith.  If  they  had  had  any  work,  he  wmt 
ready  provided  for  them. 

Att.  Gen.  But  pray,  tdl  us  again  what  he 
said  of  the  king's  running  away  ? 

Smth.  He  said,  Rowley  was  afraid,  like  his 
grandfather  Jamy,  and  run  away  ready  to  be- 
shit  himself. 

X.  C.  J.  If  you  hare  done  with  hiiiiy  Mr, 
Attorney,  let  the  prisoner  ask  him'what  i|fies- 
tions  he  will.  • 

Coll.  Mr.  Smith  J  where  was  this  disootoffie. 
1  had  with  ymi  ?  .    .  ^  . 

Smith,  Which  do  you  mean,  the  fbi^er  part,- 
or  the  latter  ? 

Coll.  The  first  discourse  you  talk  of,  what 
I  told  you  going  to  Mr.  WikoxVtodthner  ; 
and  when  it  was  ? 

Smith.  You  know  best  when  it  was,  T  can't 
exactly  remember  the  time ;  but  you  know  His 
true.  •  ' 

Coll.  Wherewas  it? 

Smth.  As  we  went  along  thither  we  had  the- 
first  part  of  it,  and  when  w^  came  thither,  yoti* 
and  1  talked  till  Alderman  Wilcox  came  in ; 
and  you  and  I  were  alone  together,  and  several, 
persons  that  were  there,  were  drawn  into  ciftals^ 
two  by  two. 

ColL  Where?      . 

Smith.  In  the  room  where  we  dhied';>ftnd 
you  know  there  was  a  little  room  by,  where 
some  were  drinking  a  glass  of  wine. 
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•  ColL  Yon  say  by  livo  and  two,  the  company 
"wtn  drawn  into  caoais.' 

SmitL.  I  tell   you,  moat  of  them  were  in 
cabala,  two  and  two  together,  only  those  two 
gentleoMD  that  beloDgfedto  the  alderman  went 
up  and  down,  and  gave  wine. 
,  Coll.  What  religion  are  yon  of? 

Smith,  Is  it  for  this  mvoi^  to  ask  me,  my  lord, 
auoh  a  question  ? 

L.  C,  J.  Yea,  answer  him. 
■  Smiths  I  am  a  Protestant. 

Coll.  You  were  a  priest? 

Smith.  Yes,  what  then  ?  and  I  am  to  orders 
now. 

ColL  That  was  from  ^e  Chmtsh  of  Rome. 
;  Smith.  Yea,  and  that,  is  a  good  ordination ; 
1  came  in  Toluntarily  to  discover  the  Popish 
plot,  and  was  no  |»ensioner,  nor  received  any 
salary  from  the  king.  I  hare  spent  several 
pounds,  several  scores  of  pounds,  bat  receired 
uo  ieoompeiice :  and  I  was  the  dsrlinff  at  one 
time  an  over  the  city,  when  I  did  Mihere  to 
what  they  would  have  roe  to  do. 

8eri.  Jef.  Did  not  you  swear  agtunst  my 
lordStofibrd? 

Att.  Gen.  Were  you  not  a  witness,  Mr. 
Sbikb,  at  my  lord  Stafford's  trial  ? 

Smith.  In  that  case  I  did  give  a  general  ac- 
count of  die  design  of  the  Papists ;  they  did 
net  then  question  my  reputation,  and  I  defy  all 
the  world  to  say  any  thin^  against  it. 

Goll.  Pray  hear  me,  Har,  if  you  please ;  the 
ftvt  disdourse  that  you  speak  of  about  fir. 
Wilcox's  beiDg  a'  good  man  for  the  cause,  and 
contributing  mousy,  this  was  wheji  we  were  at 
dinner.  '   •  \ 

.  Smith,  llua  was  that  day  w^^  ife  went 
to  dinner  with  him,  you  know  it  very  well: 
'  €oU:  Where  wert  the  other  dtsoouraea  I  had 
with  youF 

SmUL  Which  part  of  them? 

C&IL  When  I  came  from  Oxford? 

Smith:  By  the   ditch-side,  by  your  own 
faooae,  I  have  two  or  three  to  prove  it,  we  were 
an  hciur  or  two  Aseoursing  together  about  this 
business. 
.  Coil.  WKatbwsinassr 

JL  C.  J.  He  teOs  you  of  two  discourses,  one 
hdote  you  wait  to  Oxfiwd,  and  one  afW  you 
came  from  thence. 

Coll.  He  does  say,  that  I  did  discourse  him 
about  our  coming  Wiwn  hither  to  Oxford,  that 
die  parliament  would  secure  the  king,  and  that 
iWmd  be  one  of  them*  diat  should  aeiae  him, 

Sd  this  was  the  time  when  we  dined  with 
derman  Wilcox. 
■'  £•€.  J.  Notso,  heBays^aflsrd)atdme,and 
before  yta  went  to  Oxford,  he  had  such  a  dis- 
course with  yon. 

Smith.  Yes.  my  lord,  aq  it  was. 

Coll.  And  does  he  speak  of  another  time, 
when  I  ^ewed  him  the  back,  breast,  and 
airms? — AmtL  Yes. 

Cell.  But  he  sald^  I  discoorsed  then,  diat 
the  citj  was  provided  widi  arms,  and  diat  the 
li^ri^nenl  were  reso)ired  to  brttig  th^  king  to 
submission. 


Smith.  When  I  was  m  the  house  with  him, 
be  then  said  Mr.  \  •  ikox  ^ve  mont^  to  pro- 
vide arms :  I  adced,  ibrwhat?  he  said,  it  was 
to  bring  the  Idnjof  to  submission  to  His  people ; 
and  then  he  added,  he  admired  that  Rowley  did 
not  remember  bow  easUyhis  father^  bead 
came  to  the  block;  and  he  doubted  not  but 
that  would  be  the  end  of  him  too. 

JU  C.J.  He  spake  of  several  times, 'you 
know. ' 

Coll.  I  do  not  know  one  word  of  it,  nor  cani 
distinguish  the  times:  But,  Bfr.  Smtib,  the  last- 
discourse,  you  say,  about  Oxford  businees  wia 
by  the  ditch-aidc' 

Serj.  Jeff.  The  disoaurse  about  bringing  tiM 
kipg  to  submisstoD,  was  in  the  way  as  you 
went  to  dinnejc. 

Smith.  The  lastdiscourse,  when  you  retdmed 
from  Oxford,  vi^as  by  the  ditch-side;  blit4Mith 
before  and  after  you  spake  to  me  at  that  plaee 
about  this  design  of  bringing  the  king  to  sub* 
mission. 

CoU.  You  said,  it  was  at  Wilcox's  at  dinner. 

Betj.  J^.  You  mtslock  him  then. 

Cell.  I^y,  sir  Grcorge,  you  took  htm  liot 
right. 

Serj.  J(^.  I  have  taken  him  right,  I  assure 
you,  and  you  shall  see  it  by  and  by. 

ColL  He  is  the  falsest  man  that 'evdr  apohs 
with  a  tongue. 

Att.  Gen.  Swear  Bryan  Haynes.  (Whida 
was  done.)  Tell  my  lord  and  the  jury  whether 
you  know  this  gentleman,  what  converse  yoia 
had  with  him,  and  what  discourse  be  bath  naA 
with  you.  Apply  yourself  to  BIr.  ColhMlge'a 
business  only.  r 

Haifnti.  i  suppose  he  will  not  deny  but  thai^ 
he  Icnows  me  very  wdl;  1  have  been  ao« 
ouaintedwitb  him  erer.  since  March  last,  be* 
tore  the  sitting  of  the  parliainent  ,at  OxMnU 
My  lord,  there  was  a  waitant  agmat  me  for 
Hig^-Treason,  and  I  made  my  applicatioa  tfcr 
Mr.  CoDedge,  and  desired  him  to  go  to  a  fMr^ 
son  of  honour  in  England,  and  ask  hik  adviee* 
whether  I  might  supersede  the  warrant  b^ 
putting  in  bail,  and  canry  the  superaedeaa  in  nr^ 
pocket :  Mr.  Colledge  feoU  me,  he  would  so  to 
tliis  person  of  honour,  for  he  would  do  AO&ing* 
of  his  own  head ;  and  he  bid  me  come  to  btaa 
the  next  day.  My  lord,  I  came  to  Mr.  Cot-< 
ledge  the  very  next  day,  and  I  met  him  at  his 
house,  and  I  asked  him  what  was  the  result,  and 
wh^  advice  he  had  from  that  person  of  qua-* 
Itty :  He  bid  me  be  of  good  cheer,  that  the  nar* 
liament  would  be,  and  sit  at  Oxford  soon ;  that  I 
should  not  value  the  king  a  pin ;  for,  said  he^ 
the  king  is  in  a  worse  connition  than  you  or  I  ^ 
for  you  shall  see,  said  he,  he  shall' be  cafled  fa 
an  account  for  all  his  actions. 

Serj.  Jeff.  Who  should  f 

Hayn^,  The  king  ;  for  all  die  world  aaa^ 
aee,  says  he,  that  he  does  resolve  to  brinp:  in  ar« 
bitranr  power,  andpopeiy :  and,  said  be,  utileil» 
he  wul  let  the  parliament  at  at  Oxibfd,  shic^ 
be  hath  caUod  them  together,  and  piit  thei 
people  to  charges  in  choosing  of  them.  an4 

them  i&  coming  down,  w<  will  ^oize  bun,  a4 
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Oxford,  wad  bringliim  tx>-  the  blook,  at  we  did 
^  logger-head  his  father :  the  parliament 
shall  ait  at  Guild- Hall,  and  adjust  the  grier- 
ances  Df  the  subject,  and  of  the  nation :  and  you 
shall  see,  said  he,  that  no  kin^  of  his  race  shall 
ero-rdgn  in  En^and  after  him. 

L.  C.  /.  Where  was  this  he  said  io  ? 

Haynet.  At  his  own  house  I  met  him ;  and 
he  and  I  did  walk  all  alon^  from  his  own  house, 
over  the  bridge  that  is  ai^mst  Bridewell,  and  so 
went  all  along  till  we  came  to  the  Hercules 
.  PUkrsYand  we  had  some  discourse  tliere  ;  we 
went  «p  one  pair  isf  stairs  and  called  for  some 
faeef ;  and  all  this  discourse  was  in  that  yery 
place  of  the  Hercules  Pillars. 

Serj.  Holhioay.  Do  you  know  an^  thing 
«f  any  arms  he  had,  and  for  wha£  ? 

Hit^e$,  But,  Sir,  said  I  to  Mr.  CoUedee, 
how  can  this  he  done,  it  is  a  thing  impossible : 


you  pretend,  you  sav,  to  the  duke  of  Mon- 
mouth, that  he  is  a  fine  prince,  and  stands  up 
for  the  Protestant  interest.  Alas,  said  he,  we 
make  an  idol  of  him  to  adumbi-ate  our  actions, 
lor  fiear  we  should  be  discoTered :  do  you 
think  the  wise  people  of  England  shall  ever 
make  a  bastard  upon  record  king  of  England  ? 
No,  «aid  he,  for  though  we  praise  his  actions, 
yet  we  cannot  endure  him,  because  he  is 
against  his  own  fether.  But,  said  he,  further, 
unless  the  king -do  expel  from  his  counsel  the 
earl  of  Clarendon,  cunning  Lory  Hyde,  the 
earl  of  Hallifax,  that  areat  turn -coat  rogue, 
that  was  before  so  much  a^^unst  the  papists,  a 
rascal,  we  shall  see  him  hanged,  and  all  the 
Tory  counsellors,  except  the  king  do  it,  we 
viU  make  England  too  hot  for  him . 

CoU.  Who  did  I  say  this  to  ?  To  you? 

Haynci,  Yes,  to^e. 
•  CoU,  Pray,  how  could  this  be  possible  ? 

Hatfaet,  Yes,  you  knew  my  condition  ;  and 
I  intimated  to  you  at  that  time,  that  \  was  as 
much  for  treason  and  Fillainy  as  you :  but 
then  said  I  to  him,  how  can  this  be  done  P 
Here  you  have  neither  officers,  nor  men  of  ex- 
pericDoe,  nor  men  of  knowledge ;  nor  you 
Lave  no  apamunttion,  sea-port  tovms,  nor  any 
liiips.  And  besides,  the  king^  said  I,  hath  a 
great  party  in  the  land,  and  the  duke  of  Yoiic 
Uewise;  and  for  all  the  men  of  estates,  and 
the  ancient  gentlemen^  they  will  not  be  dis- 
torbed,  and  quit  their  ease  for  a  civil  war. 
Oby  says  he,  you  are  mistaken,  for  we  have  in 
the  city  1,500  barrels  of  powder,  and  weliave 
400,060  men  ready  at  an  hour's  warnii^ ;  and 
we  have  ordered  every  thinjE^  in  a  due  method 
•gsttostthe  sitting  of  the  parhament  atOxfbi-d  ; 
)an4  you  -shall  see  Eno;land  the  most  glorious 
nation  inthe  vorld,\wnen  we  have  cut  off  that 
beaistly  fellow  Rowley  ;  and  speaking  of  the 
hing,  he  said,  he  came  of  the  race  of  buggerers, 
lor  bis  g^randlather  king  James  buggered  the 
«M  duke  of  Buckingham  ;  and  he  (»iled  him 
capljutt,  and  sometimes  the  kug,  and  some- 
4in]^Bowley. 

\  8oc}.  Jeff*    This  was  pore  Protestant  dii^ 
i^ourse,  upon  my  word. 

}ta^ne$.  Then  he  railed  at  Judge  PemBer- 
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4on ;  and,  said  he,  let  'him  try  Fitzharris  if  he 
dare  ;  I  shall  see  him  go  to  Tybu'ru  for  it^,  I 
hope,  a  turn  coat  rogue  ^  he  was  lor  the  Plot 
whilst  he  was  puisne  judge,  but  now  he  is  );hief 
justice,  he  Lh  tiie  greatest  rogue  in  the  wor)d. 
He  is  Uke  one  of  the  pensioners  in  fhe  %^jflg 
Parliament.  So  one  day  I  went  along  with 
Mrs.  Fitzharris,  and  Mr.  Ivy,  and  he  sent  a 
man  to  me,  and  desired  me  to  come  to  the  Hog  . 
in  Armour ;  thither  we  came  and  met  liiro, 
and  went  to  his  lodgfings,  and  there  we  dined. 
Then  they  made  some  persons  of  honour  be- 
lieve, that  I  was  a  person  so  and  so  qualified, 
and  was  brimful  of  the  Plot ;  and  he  would 
put  me  upon  charging  the  ki.ig  with  tite  firing 
of  Ijondoo,  and  the  murder  of  sir  Edmundburr 
Godircy  ;  and,  said  he,  such  and  ^iich  Lor<{i 
lAiall  (ive  and  die  by  ^ou  ;  and  besides,  said, 
he,  yon  need  not  fear,  England  shall  espouse 
your  cause,  ^ut,  said  I,  the  law  is  Uke  a 
»>ider's  web  ;  that  catcher  the  .little  flies,  but 
the  great  flies  run  throu^  the  net,  and  make 
their  escape  ;  so  it  is  with  these  lords,  they  put 
you  and  me  on  the  danger  of  acting  ;  ami 
when  they  got  off  by  interest,  a  jury  of  19 
men  will  hang  us  by  the  neck,  and  so  1  sliould 
perish,  whilst  others  triumphed,  and  only  be  a 
martyr  for  the  fanatics.  So  in  discourse  we 
were  talking  of  the  libel  of  Fitzharris ;  the 
devil  take  me,  said  he,  every  individual  word 
is  as  true  as  God  is  in  Heaven  ;  andj  said  lie^  if 
you  do  uot  join  with  Fitzharris  in  his  evidence^ 
and  charge  the  king,  home,  you  are  the  basest 
felldw  in  the  world,  for  he  makes  you  slaves 
and  beggars,  and  would  make  all  the  world  so  i 
and  it  is  a  kind  of  charity  to  charge  him  tiom^^^ 
that  we  may  be  rid  of  such  a  tyrant. 

Ser|.  Jeff,  Mr.  Colledge,  if  you  will  aik  him 
any  questions,  jou  may. 

ColL  Certainly,  my  lord,  the  thing,  speaks 
it ;  he  is  not.to'be  taHced  withal ;  is  it  probable 
1  should  talk  to  an  lushman  that  does  iA>t  uq- 
derstand  sense  f 

Hayneg,  It  is  better  to  be  an  honest  Irish-  - 
man,  than  an  English  rogue. 

Serj.  Jeff.  lie  does  it  but  to  put  yoa  in  a 
heat,  do  not  be  passionate  with  him. 

Hayna,  No,  I  am  nbt,  I  thanli^  X3od,  be 
hath  not  put  me  into  a  heat. 

ColL  Where  was  this  discourse  about  super- 
seding your  warrant  ? — Houna*  At  Lond<in.. . 

CdL    When? 

Haifnex,  It  was  befoce  the  parliament  sat  at 
Oxoni. " 

ColL    How  long  f 

Haynes,  I  cannot  tell  positively  to  an  hour 
or  a  day. 

ColL  What  month,  as  near  as  you  can  f 

Haynes.  It  was  in  the  month  or  March. 

ColL  Had  you  ever  seen  me  before? 

Haynes.  Can  you  deny  that  ?  ^ 

ColL  I  ask  you  whether  you  have  or  no  ?   . 

Haynes.  Yes,  I  have  seen  you  in  the  coffee* 
liO'ises  bawling  a§^nst  the  government. 

X.  C,  J«  ^Vere  you  an  intimate  lioquaiiltanct 
of  his  before  March  la^t  f 

Haynes,  {^o  mtimate  aoQuaintance* 
2R 
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Coll.  Then  this  is  the  first  time  yoa  dis- 
bursed with  me. 

Haynet.  Oh,  no,  my  lord.  One  and  I  fell 
Out&ttbe'Queen's-Heaa  tavern  atTemple^Bar, 
and  he  set  me  upon  the  business,  and  John 
Macnamarra  and  the  others  ;  and  truly  I  did 
the  businessYor  him  :  for  we  fell  out  and  did 
liox,  and  our  swords  were  taken  from  us,  and  I 
went  to  John  Macnamarra,  and  told  him, 
yonder  is  such  a  man  at  such  a  place,  ^now 
you  may  seize  upon  him. 

Coll.  What  man  was  tlmt? 

KoMnes.  One  Richard  Ponre. 

Coil.  He  belonged  to  my  lord  Tyrone,  I 
think,  there  were  warrants  to  take  bun.  Do 
you  say  I  set  you  upon  that  ? 

Haynes.  Yes,  you  were  with  me  the  night 
before,  and  capt.  Brown,  and  the^  g^re  us  a 
signal,  a  blue  ribband,  to  distinguish  that  we 
«rere  Protestants,  from  the  bishops  men. 

X.  C.V.  When  were  j'ou  to  make  use  of  it  ? 

Haynes,  When  the  kinff  was  seized. 

Seij.  Jeff,  Well,  go  on,  have  you  any  more  ? 

Hayncs,  But,  my  lord,  further,  after  he 
^me  from  Oxon  I  met  him ;  and,  said  I,  where 
are  now  all  your  cracks  and  brags  ?  Now  you 
see  the  king  bath  made  a  fool  of  you ;'  now  you 
know  not  what  you  would '  have  done.  »iy8 
he,  what  would  you  have  us  to  do  ?  We  have 
hot  done  with  him  yet ;  for,  said  he,  no  ser- 
.rant,  no  man  living  did  know  whether  he  would 
dissolve  the  parliament  that  day.  I  was  that 
Tery  nick  of  time  at  the  Lonis'  House,  and 
there  was  a  man  came  in  with  a  gown  under 
his  arm,  and  every  one  looked  upon  him  to  be 
h  tay lor,  and  no  body  did  suspect,  no,  not  his 
intimatest  friends,  except  it  were  Fitzgerald, 
that  he  would  dissolve  the  parliament  that  day ; 
but  presently  he  puts  on  his  robes,  and  sends 
away  for  ^e  House  of  Commons  ;  and  when 
be  had  dissolved  them,  before  ever  the  House 
could  get  down,  he  took  coach  and  went  awaV, 
Mherwise  the  parliament  had  been  too  hard  ror 
turn;  for  there  was  never  a  parliament-man 
but  h&d  divera  armed  men  to  wait  on  him,  and 
I  had  my  blunderbuss  and  my  man  to  wait 

rb  me.    But  well,  said  he,  there  is  a  God 
re  that  will  rule  all. 

Att.  Gen.  Call  Mr.  Turbervile. 

Coll.  Hold,  Sir,  I  desire  to  ask  him  some 
questions.  You  say,  the  first  time  that  I  saw 
ydu,  yon  had  this  mscourse  with  me  ? 
■  Haynes.  Do  not  use  tautologpes ;  it  is  not 
the  first  time  I  have  been  examined,  I  know 
iiow  to  speak  as  well  as  you. 

Coll,  Answer  my  questions.  Sir. 

Haynes,  You  know  it  was  after  I  had  made 
affidavit  before  the  Recorder  of  London,  a 
eopy  of  which  was  carried  to  that  nobleman  ; 
ana  Vou  came  from  him  and  returned  me  liis 
tbaiiKs,  and  told  roe  it  was  the  best  service  I 
could  do  him.  I  would  not  trouble  the  Court 
vrith  Circumstantial  things  i  and  you  told  me  I 
ttiOuld  be  gratified  not  only  in  my  own  prof 
perty,  hut  a  reward  for  me  and  my  heirs  for 
erer. 

Att.  G^.  For  what  f 


Haynet.  I  made  affidavit  bdfore  the  Re'- 
corder  of  London. 

ColL  About  what? 

Haynes,  Concerning  one  Fits-gerald. 
^  Ah,  Gen.  Is  this  to  this  matter  ? 

Haynes.  No,  nothing  at  all. 

L  C,  J.  Let  him  ask  any  quest^ns  what 
he  will. 

Coll.  I  ask  when  it  was  the  first  time  yoa 
were  acquainted  with  me,  so  much  as  to  knew 
mewell?  . 

Haynes.  As  to  the  first  time  of  intimacy, 
here  is  MacnamaiTa  will  take  his  corporal  oath 
that  I  was  as  well  acquainted  with  hun  as  any 
one  in  the  world. 

Coll.  Pray  answer  me,  Sir,  when  was  the 
first  time  I  talked  to  you  ? 

Haynes.  The  firstintimate  acquaintance  we 
had,  was  when  you  put  me  upon  the  desigii 
about  Fitz-gerald. 

Coll.  Pray,  Sir,  you  go  too  fast  ah*cady,  as 
you  are  still  gallOpping ;  where  was  this  dis- 
course about  nis  majesty  ? 

Hfiunes.  I  told  you  b«fore. 

Coll.  Where  was  it  .^ 

Haynes.  I  went  to  you  after  the  affidavit 
was  made,  aud  told  you  there  was  a  warrant 
out  after  me,  and  desired  you  to  go  to  that  i|e- 
bleman  and  desire  his  advice  what  I  might  do,; 
or  whether  I  might  supersede  the  warrant* 
You  told  me  you  could  do  nothing  without  ad- 
vice, and  you  would  go  and  advise  with  that 
nobleman. 

Coll.  My  lord,  here  is  Mr.  Turbervile  oome 
in,  they  wul  over-hear  one  another ;  pray  let 
me  have  (airplay  fi)r  my  life.  (Whereiipoa 
Turbervile  withdrew.) 

L.  C.  J.  Cannot  you  answer  him  ?  When 
j^the  fin*  tia.ey««c«ne  acquainted  wilh 

Serj.  Jeff.  When  was  the  first  discourse  yoi) 
had  with  nim  ? — Haynes.  In  April  last. 

Coll.  You  say  it  was  before  the  sitting  of  ihm 
parliament,  and  that  was  in  March  ? 

Haynes,  I  meant  in  March. 

Coll,  So  indeed  you  said  at  first. 

Sen.  Jeff,  He  never  did  say  the  day  of  Hfm 
month,  nor  the  month  neither. 

Mr.  Jones,  How  long  was  it  befi>re  the  sittiii|f 
of  the  parliament  ? 

Haynes.  Mr.  Jones,  truly  I  do  not  remem* 
ber  precisely  how  long  it  was  before  the  sitting 
of  the  pariiament ;  but  I  am  sure  it  wa8befi>re» 

Serj.  Jeff,  I  did  take  it  tliat  he  said  it  wav 
before  the  sitting  of  the  parliament,  and  now  he 
says  in  the  month  of  March.  Pray  when  h« 
talked  to  you,  did  not  he  tell  you  ot  tlie  sitting 
of  the  parliament,  and  that  they  would  stand 
by  you? 

Coll.  He  hath  said  it  already,  you  need  not 
direct  him,  sir  George,  he  goes  fast  enough. 
But  you  say.  Sir,  the  first  time  I  was  ever  ac-» 

Suainted  witli  you,  was  in  March  ;  then  geo-* 
lemen,  consider,  whether  it  be  probable  thai 
at  thattime  I  should  discourse  to  hiinliftef  this 
manner.  ^ 

L.  ^.  J.  Noj  I  did  tell  /ou  what  he  ai^s  i 
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he  saijf  the  first  time  bo  was  intimately  ac- 
qvnunted  with  you,  was  in  March  ;  he  said  he 
had  before  seen  you  in  coflTee-brfflses,  and  he  is 
sore  it  was  before  the  aitting  of  tf le  parliament ; 
for  he  tells  you  the  discourse  you  bad,  and  by 
that  discourse  it  appears,  it  related  to  a  parlia< 
mentthat  was  afterwards  to  sit.  And  then  to 
give  yog  a  more  particular  circumstaDce^  he 
nVs,  that  you  put  him  upoto  the  making  the 
affidavit  about  ritz-gerald,  and  so  you  came 
aoqaainted. 

Httffnti.  Ask  Bfr.  Attorney.  My  lord,  that 
dar  he  was  taken  and  carried  to  White-hall 
before  the  secretary  of  state,  he  said,  1  do  not 
know  who  it  should  be  that  should  accuse 
me,  I  befiere  it  is  Irv ;  as  for  Haynes,  be  was 
taken  the  other  day , lie  was  an  honest  man. 

Call,  You  say  I  desited  you  to  make  an 
Affidarit ;  was  it  after  that,  or  before  I  had  that 
discourse  with  you  ? 

Haynes.  It  was  after  :  for  I  came  and  de- 
sired you  to  g-o  to  such  a  person  of  quality,  and 
you  went  to  uim  and  advised  with  him ;  and 
then  the  next  mominfi^  such  discourse  as  I  told 
vour  lordship  and  &e  whole  Court  of,  he 
fold  me. 

Coll.  Did  I  speak  these  treasonable  words  « 
ifter  the  affidavit  was  made  P 

Hajfncs,^  You  said  I  must  make  such  an 
affidavit  concerning  Fitz-gerald. 

CiM,  But  was  this  treasonable  discourse 
before  you  made  the  affidavit,  or  after  ? 

Htnfnes.  After  the  affidavit  made,  you  told 
Vne  this  :  when  I'came  to  his  house,  and  from 
thence  we  went  to  the  Hercules  PiDars. 

SoL  Gen,  Will  you  ask  him  any  more  ques- 
tions, Mr.  CoUedge  ? 

ColL  Did  you  ever  speak  with  me  in  your 
fife  before  Macnamarra  did  call  me  out  of  the 
cofiee- house  to  go  along  with  you,  where  you 
would  discover  a  design  against  my  ford 
Shaftesbury's  life? 

Hayhes,  I  told  you  I  never  had  any  intimate 
acquaintance  with  yon  in  my  life  before,  Jior 
^  I  ever  speak  with  you  before. 

Coll.  W^en  was  that  discounse,  I  ask  you 
once  again  ? 

flaynes.  After  the  affidavit  made. 

Coll.  Thatnigbt? 

Haunts,  Within  a  week  or  thereabouts  after 
-the  affidavit  made. 

Att,  Gen.  Call  Mr.  Edward  Tutbervile. 
But  Mr.  Haynes,  I  would  aJsk  you  one  ques- 
tion. Did  be  deliver  you  any  ribband  as  a 
inark  of  distinction  ? 

Hay  net.  Yes,  here  it  is.  (Anditwasshavrn 
to  the  Court.) 

Then  Mr.  Turhervilevna  sworn. 


tj.  Jeff.  Pray  Mr.  Tpribrvile,  will  you  HI 
Ibj  lord  and  the  jury  what  discourse  you  had 
mh  Mr^Coltodge ;  and  wbere.  and  wnen  ? 

TurberriU^  nhen  the  parbament  sat  in 
OxcMi  about  the  middle  of  tlie  weds,  I  can!t  be 
positive  in  tlie  day,  but  I  think  it  was  in  the 
JQiddk  4tf  the^  week  I  dined  w^tfi  >Ir.  Colledge, 
f^.  &t9WA  and  l>o«  I^ewis,  «kr)i;  of  D«rby- 


house,  at  the  Checquer-Iun.  Afler  dinner 
Don  Lewis  went  out  about  some  business,  and 
captain  Brown  went  to  sleep,  Mr.  Colledge  and 
I  lell  to  talking  of  the  times,  and  I  was  observ- 
ing, I  thought  the  paj*llameiit  was  not  a  long- 
lived  parliament.  Said  he,  There  is  no  good 
to  be  ejmected  from  the  king ;  for  he  and  aU 
his  family  are  papists,  and  have  ever  been  sucn^ 
you  know  it.  Sir.  , 

Seij.  Jeff,  Nay,  don't  apply  to  him. 

Turh.  Said  I,  the  king  wul  offer  something 
or  other  by  way  of  surprise 'to  the  parliament; 
Said  he,  1  would  he  vrould  be^in  ;  but  if  he 
do  not,  we  will  begin  with  liim,  and  seize 
him ;  fbr  there  are  several  brave  fellows  about 
this  town,  that  will  secutre  him  till  we  bava 
those  terms  that  we  expect  from  him. 

X.  C.  /.  Where  was  this  ? 

Turh,  At  the  Chequer- Inn. 

Z.  C.  J.  What  said  he  further  ?     ' 

Turb.  He  said  he  had  got  a  case  of  t>istol9i| 
and  a  very  cood  sword,  and  a  velvet  cap  ^  and  f 
can't  be  positive  he  had  armour  on,  but  I  believe 
he  had. 

Atti  Gen.  Did  he  tell  you  he  came  down  foK 
that  purpose  to  seize  the  kiog  ? 

Turh.  Yes,  and  he  grave  me  a  piece  df  blue, 
ribband  to  put  in  my  hat  He  had  a  great- 
quantity  of  it. 

Att.  Gen,  What  was  that  for  ? 

Turb.  To  be  a  distinction  if  there  shouM  be. 
any  disturbance  when  the  thing  should  be  done, 

CM,  What  thing  done  ? 

Turb,  I  know  nothing  but  of  your  teDix^ 
me  of  it. 

Coll.  Where  was  this? 

Turh.  At  the  Chequer-Inn '  in  Oxon,  M'r. 
Colledge.  You  talk  much.and  can't  remember 
all  you  say^ 

Att.  (rfn.What  did  he  discourse  to  yod 
about  arms  and  a  horse  f 

Turh.  I  told  iiim  I  had  never  an  liorse,  and 
nothing  but  a  case  of  pistols;  hf  bid  tne  I 
should  niot  trouble  mysdci,  for  he  woalii  get  ma 
an  horse. 

Coll,  What  to  do? 

Turh.  To  carrv  on  ypiir  design,  I  know  not 
what  it  was,  but  by  your  words. 

Att.  Gen.  Tell  what  he  said  of  it  at  the  Che- 
quer-Inn. 

Turh.  He  said,  there  was  a  design  to  seisa 
the  king. 

Att.  Gen.  Did  ha  desire  you  to  bo'oneaf 
them? 

'Iktrh.  He.  did  desire  me  to  be  ready  ta 
assist. 

Just.  Jones.  And  how  much  of  that  ribband 
had  he,  pray? 

Turh.  Avery  great  quantity,  40  or  50  yards. 

SoL  Gen,    Fray,  Mr.  Turbcrvile,  wij  voii, 

give  your  evidence  arer  again,  and  let  Jus. 
olledge  attend  to  it. 

Turb.  When  the  parliament  sat  at  Oxo^ 
about  ^c|  middte  of  the  week,  I  ca^inot  be  po* 
sitive  to  a  day,  I  beHeve  it  was  either  Wedoe^* 
day  or  Thunday,  I  dined  with  Mr.  Cofleikfe, 
aa)ptai|»  Brown  aiadI)on  IL^wis^  who  im'  wr« 
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Qieiiy  clerk  of  Derby-house.  Don  Lewis  after 
dinner  went  ont,  and  captain  Brown  lay  down 
on  the  bed,  and  Mr  CoUedge  and  I  fell  a  talk- 
ing of  the  tiiDKS,  and  I  told  him,  I  thou^t 
this  ])arliainent  would  be  no  long-lived  parlia- 
oient.  Ujpon  which  Colledge  told  me,  the 
king  and  aA  his  family  were  papists,  and  there 
was  no  good  to  be  exjiectetl  from  liim.  Then  I 
Implied',  the  king  would  perhaps  surprise  the 
parliament,  or  use  some  stratagem  to  bring' 
them  to  his  terms.  Siaid  Mr.  Colledge  again, 
I  would  he  wodld'  begin  ;  but  if  he  do  not,  we 
win  secure  him  till  he  comes  to  those  tern]&  we 
would  have  from  him  ;  for  here  are  several 
brave  felFows,  and  many  more  are  coming 
down  that  willjoin  with  it. 

Aft,  Gen,  Did  he  name  any  one  ? 

litrb.  No  indeed,  he  did  not;  he  himself 
had  a  case  ef  pistols,  a  swordj  and  I  believe 
he  mk^ht  hare  his  annonr  oii. 

CoB,   Did  I  discourse  who  were  to  join  with 

Tliri.  No,  Mr.  CoHedse,  yon  did'not  name 
«ny  body  to  me,  but  capt.  Brown  was  with  yoil. 

Att.  Gen.  Weve  you  exantined  in  my  lord 
StAflbrd's  TVial  ?— TVir5.  Yes,  I  was. 

Mt.  Oen,  Was  this  gentleman  sworn  to 
your  reputation  there  ?-«-  ivrB,  No,  hot  to  mine. 

ColL  Pray,  how  cdme  we  to  talk  of  such 
lihings  ?  Whai  occasion  was  there  that  T  should 
talk  treason  of  the  king  to  you  ?  Was  there 
Uny  body  besides  as  two  there  ? 

Turb'.  No,  capt.  Brawn  was  gone  to  sleep, 
and  Lewis  was  gone  ont. 

Att:  Gen.  It  was  not  at  dinner'  that  you 
talked  so,  Mr.  Colledge,  he  says. 

CoiL  Had .  they  been  at  dinner  with  us 
there? 

J^rh,  Yes,  and  we  had  a  leg  Of  boiled 
Button  to  dinner. 

Colt  Did  you  stay  aAcr  dinner  P 

J^urb.  Yes,  ,and  I  lay  with  you  aftsrwards 
upon  the  bed. 

CoIL  1  thought  you  had  said  capt.  Brown 
went  to  sleep  thorr. 

lltrb.  Yes,  hut  he  was  gone  too,  when  we 
laifl  down  together. 

ColL  God  forgive  you,  I  can  say  no  more, 
I  never  spoke  one  word  of  any  sueli  discourse 
in  my  life. 

Att.  Gen.  Will  you  ask  him  any  more  ques* 
tions?-' 

ColL  Mr.  Turbervile,  when  did  you  give  in 
this  information  4igain9t  me  ? 

Turb,  I  §fave  it  to  the  grand  jury. 

*  C^/.  Notbdbre?— IV£r6.  Yes,  I  did. 
Co//.  When  was  it  ? 

*  Tkrb,  'Truly  I  cannot  weU  tell,  I  believe  it 
was  a  day  or  two  before  I  came  to  Oxon. 

ColL  Why  did  you  make  it  then,  lind  not 
Morer 

ArK  I  wiH  tell  yon  the  oceaaitm.  Mr. 
Doffdale  told  me  the  grand-  jury  of  London 
would,  not  find  the  hift:  I  did  admire  at  it 
ertremelf ;  fbr  I  thonght  every  one  iSbtKt  con-' 
rened'  with  hhn  might  be  ah  evidetaic^  against 
hni;  brww always 80 very  hmsh^hMft the? 


king  and  the  gvwenaaent.  Ho  Ibeir  ooloDct 
Warcup  came  to  me  and  took  my  depontioiis,. 
and  then  T  came  for  Oxford*. 

ColL  What  was  the  reason  you  did  not  £a- . 
cover  this  treason  Before  ?' 

Turk.  There  was  no  reason  for  it,  it  was  nol 
ncc< 


Coll.  You  were  not  agreed  then. 

Thrb.  Thei-e  was  no  agreement  in  the  case^ 
there  needs  nothing  of  that,  I  think,  but  I  am. 
not  obliged  to  give  you  an  account  of  it. 

ColL  God  forgive  you,  Mr.  Turbervile. 

Turh.  And  you  too,  Mr.  Colledge. 

Att.  Gen,  Then  call  sir  William  Jennings* 

Serf.  J^.  Mr.  Attorney,  if  you  please,  till 
becomes,  T  will  acquaint  my  Idrdfhese  is  a 
gentleman  that  hatn  not  yet  been  taken 
notice  of,  one  Mr.  Masters,  that  is  pretty 
well  known  to  Mr.  CoUedge ;  now  he  is  a  man, 
he  must  acknowledge,  of  an  undoubted  repu-, 
tation,  and  I  desire  he  may  gfve  your  lordraip 
and  the  jury  att  account  what  he  knows  of  the 
prisoner  ;  becailse  he  is  so  curious  for  English- 
men, we  have  brought  him  an  Englishman  of » 
very  good  repute. 

OnL  My  lord,  I  am  charged  with  treason  iir 
this  indictment ;  here  are  a  great  many 


made  use  of  that  serve  only  to  amuse  the  jurv« 
I  can  conjecture  nothing  else  they  lirehrougn< 
for ;  I  desire  to  know  whether  the  pictures  pro-. 
duoed  are  part  of  the  treason. 

L,  C.  J.  Stay  till  the  evidence  is  givte,  and 
we  will  bear  VffaX  yon  can  say  at  lai^  when' 
yoo  pome  to  sum  up  your  defence. 

Serj.  J^.  Pray,  mr  lord,  will  you  be  pleasedt 
to  hear  this  gentleman  :  He  will  teU  you  whatf 
discourse  he  hath'  had  with  the  prisoner. 

Then  Mr.  ilf(u/er«  was  sworn.  * 

Masters.  Mr.  Colledge  and  f  have  been  ac-r 
qnointed  for  a  great  many  years  ;  and  we  have 
oflen  discoursed.  I  have  told  him  of  his 
being  so  violent  as  he  hath  been  several  times.^ 
But  a  little  before  the  fiariiament  at  Oxford, 
about  Christmas  last,  after  the  parliament  at, 
Westminster,  at  Mr.  Charlcton's  shop  the 
wooUen-draper  in  Paul's  Chorch-Yard,  we 
were  disconrsing  together  about  the  gorem- 
ment,  and  he  was  justifying  of  the  late  long^ 
parliament's  actions  in  1640;  and  he  ndd, 
that  parliament  was  as  good  a  parliament  as  Was 
ever  chosen  in  the  n&on.  Said  1, 1  wonder 
how  you  have  the  impudence  to  justify  thdr 
proceedings  that  raised  the  rriiellion  against  th» 
kmg,  and  cut  off  his  head;  Said  he,  Th^  did 
nothing  but  whil  they  had  just  cause  for,  and 
the  parliament  that  sat  la^t  at  Westminster  wntf 
of  their  opimon,  and  so  you  woidd  have  seen  it* 

Seij.  Jeff.  What  did  he  say  of  the  pariia-' 
knent  since  P 

Matt  erg.  Hesaid  the  parliament  that  sat  Isit 
at  Westminster  was  of  the  same  optdion  tbat 
that  parliament  was.  ^ 

Serj.  Jef.  Pray  afterwwds  what'disooiirte 
had  you  abont  hit  bolonebhip?  * 

Masten.  We  were  talking  at  Gnild-Hafi  thai 
day  the  Common«Connci^  was,  the  13th  of 
May  as  near  as  I  remember,  sO  1  came  to  him,: 
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Hair  DOVF,  oolnnd  €o1Ie4ge,  said  I,  what  do 
joii  make  this  bustUs  tor  ?  You  mistook  roe, 
aod  said,  Cotisb,  how  bog  have  you  aud  Iheen 
eoustiu?  Nay,  prithee  said  I,  it  is  not  yet 
come  to  that,  to  own  kindred  between  us,  I  only 
called  you  colonel  in  .jest.  Marry,  mock  not, 
flaid  he,  I  may  be  one  in  a  little  time. 

Serj.  Jeff".  Have  yoa  any  thing  to  ask  Mr. 
Masters  ?  You  know  he  is  your  old  acquaint* 
anoe,  yoa  know  him  well. 

Then  Sir  WtfUam  Jenfiingtyrta  sworn. 

Just  Jones.  What  is  that  you  know  conoern- 
ib^Mr.  Colledge  at  OxfonI,  Sir  ? 

Sir  W.  Jennings,  My  lord,  the  first  time  that 
Iheardaiiy  thing  of  Mr.  Colledge  wus,tlierewas 
MOie  company  looking  upon  a  picture, fori 
knew  him  not,  nor  never  had  any  word  of  dis- 
cotme  with  him  in  my  life,  any  more  than  seeing 
him  in  a  public  coffee-house.    But  there  was  a 

E'eture  looking  on  by  7,  or  8,  or  10  people,  I  be- 
!ve  more  or  less,  an<^  I  coming  crowding  in  my 
head  among  the  rest,  looked  upon  this  pitjture. 
After  the  crowd  was  over,  Mr.  Colledge  takes 
ajHdure  out  of  his  pocket,  and  said  he,  I  will 
give  yoo  one  of  them  if  you  will.  So  he  gives 
me  a  picture ;  which  picture  if  I  could  see,  I 
equld  teU  what  it  was  ;  it  was  written  *-  Mac  a 
Top,'  and  there  were  several  figures  in  it. 
(Then  the  picture  was  shewed  him.Jltiis  is  one 
of  the  same  Uiat  I  luid  of  him,  and  I  had  not 
had  it  long  in  my  custody,  but  meeting  with 
Justice  Warcup,  I  shewed  it  him,  who  bid  me 

five  it  him,  and  so  I  did.  The  next  thing  that 
did  see  Mr.  Colledge  do,  was  in  the  cofiee- 
house,  not  the  same  day,  but  another  time.  I 
saw  him  bring  in  a  parcel  of  blue  ribband 
which  was  vnrought,  and  these  words  eight 
times  wrought  in  it,  twice  wrought  in  eveiy 
mtarler  of  a  yard,  *  No  Popery,  No  Slavery.' 
I  saw  him  sell  to  a  member  of  parliament,  as  I 
took  him  to  be,  a  yard  of  that  libband  for  two 
shiiliDgs,  and  truly  I  was  thinking  he  would  ask 
me  to  buy  some  too,  and  I  saw  tnat  gentleman 
(I  took  him  to  be  a  parliament  man)  take  this 
ribliaod  and  tie  it  upon  his  sword.  As  to  the 
o4^r  thing  I  have  to  say  of  Mr.  Collfedge ; 
Ui«t  rery  day  the  parliament  was  dissolved,  he 
bad  been  in  a  quarrel,  as  he  told  me,  with  Mr. 
FitzgeraM  ;  and  I  was  standing  in  the  School- 
House  Yard,  and  he  comes  directly  to  me  vnth- 
•at  my  speaking  to  him  or  any  things ;  but  he 
oomea  and  tells  me  Mr.  Fitzg^efald  had  spit  in 
iusfaoe ;  and^  said  he,  1  spit  m  his  face  again ; 
so  we  went  to  log&ferheads  together,  I  think 
that  was  the  word,  or  fisty  cuffs.  So  said  I, 
Mr.  CoUedjge,  your  nose  bleeds  ;  he  takes  his 
handkerchief  out  of  his  pocket  and  wines  his 
nose,  and  said,  I  have  lost  the  first  blooain  the 
causer  hut  it  will  not  be  long  before  more  be  lost. 
.  £.  C  J.  Where  was  this  f- 
Sir  W.  Jenning$.  In  the  school- bouse  yard 
at  Oxon«  I  never  discoursed  with  him  afler- 
wards  tiD  I  met  him  at  London  in  Fleet-Street 
oim  Sunday  in  afternoon,  and  1  remember 
captain  Crescett  was  along  with  me.  And 
miea  he  came  op  to  mei  0ow  how«  said  I ; 


honest  joiner?  Says  he», You  caU  me  honest 
ioiner,  some  call  me  rogue  and  rascal,  T  have 
Deen  beating  some  of  them ;  so  that  I  beheve 
they  will  l)e  aware  of  it.  So  I  told  Qaptain< 
Crescett,  I  never  met  this  man  but  he  wfu» 
always  in  a  quarrel. 

(ahL  Was  it  ou  a  Sunday  that  I  told  yon  I 
had  been  beating  somebody  ?     -  .  , 

Sir  W.  Jennings,  You  told  me  so,  Cfxpt,_ 
Crescett  was  by.  , 

Coll.  I  do  remember  I  met  you,  but  I  didl 
not  tell  you  I  had  then  been  beating  any  ooe» 
But  pray  sir  William,  when  I  met  ypu. after, 
the  parliament  was  dissolved,  and  Fitzgerald 
and  1  hatl  quarrelled,  did  I  say.  That  I  had  kpt 
the  first  blood  in  the  cause,  but  it  would  not  be 
long  ere  mare  were  lost  ?  Sir  William,  you  aie 
a  gentleman,  as  for  the  other  men,  they  don't 
care  what  they  say,  nor  do  I  so  much  r^^ard 
them ;  but  you  value  your  word  and  honour :. 
Tliese  were  my  words,  and  pray  will  you  re-, 
cdlect  yourseli  before  you  be  positive  in  the 
tbmg  whether  I  did  not  say,  1  have  lost  ib» 
first  nlood  for  the  parliament,  (for  it  was  upoa 
my  vindicating  of  the  Commons  and  Dr.  Oates^ 
whom  Fitzgerald  had  abused,  and  upon  that 
the  quarrel  began :  so  I  said  when  you  met  me^ 
and  told  me  my  nose  bled,  I  have  lost  the  fint 
blood  for  the  parliament)  I  wish  it  may  be  the 
bst. 

Sir  W.  Jennings.  Mr.  Colledge,  ifyoupleasa 
I  will  answer  you  as  to  that ;  I  do  assure  you 
'tis  the  first  tune  that  ever  I  came  npon  this 
occasion  in  my  days,  and  I  have  declared  it  be<) 
fore,  and  do  declare  it  now,  I  would  rather  havfc 
served  the  king  in  three  engagemoitBy  than 
come  in  against  you  or  any  man  upon  such  aa 
occasion.  But  I  declare  to  you  upon  the  whole 
memory  of  the  truth,  the  words  were  as  I  spoike 
them  at  first,  and  no  parliament  named  or  men- 
tioned. And,  my.  lord,  moreover,  I  will  tell 
you,  when  I  did  tell  this  story,  because  that 
Mr.  Crescett  is  able  to  tell  you,  whether  I  did; 
not  relate  the  words  within  half  an  hour,  or  a 
little  time  after.  Now  I  never  had  a  prejudice 
against  you  in  my  days,  nor  other  concern ;, 
but  having  told  Mr.  Justice  Warcup  this  story^ 
I  am  brouo^ht  hither  to  testify  it. 

Coll.  Sir  William,  I  am  very  sorry  you  didl 
not  observe  and  remember  my  words  then.   ,     > 

Sir  W.  Jennings.  I  must,  needs  s^,  I  could 
not  imagine  what  the  woids  meant  when 
they  were  spoken,  nor  do  I  understand*them  to 
this  day ;  but  Isoon  after  they  wei'e  spoken,  I 
related  them  to  justice  Warcup,  he  being  a. 
justice  of  peace. 

Serj.  nolloway.  Gentlemen,  we  shall  rest 
here,  and  conclude  our  evidence  for  the  king, 
at  present,  to  hear  what  the  prisoner  says  U^ 
it ;  only  with  my  lord's  leave,  I  shall  explam 
the  words  to  you  that  are  in  the  indictment,  on^ 
tell  you  what  is  meant  by  compassing  and 
imagining  the  death-  of  the  king.    The  w&mut 


the  person  of  die  king  is  in  law  a  compassing 
and  intending  his  death  ;  and  so  it  hatn  hetaok 
adjudged  in  several  cases,  as  ia  1  Jacobi,  mj 
lord  Cobh9iU|  and  my  terdGray'a  case,aii4 
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other  oases ;  aod  so  you  mtty  fully  ap- 
prebend  what  the  charge  is,  aiid  may  uader- 
stand  the  words  in  the  iodictinent,  That  if  you 
are  not  satisfied  with  the  general  words  of  coin- 
passinpf  the  king^s  death,  you  may  know,  that 
the  seizing  bis  person  extends  to  it. 

Seij.  Jeff",  My  lord,  we  have  done  with  our 
evidence,  now  let  him  go  on  with  his. 

X.  C.  /.  Now,  Mr.  CoUedge,  you  may  say 
what  you  will  for  your  defence,  and  call  your 
witnesses  that  you  hare  to  produce. 

ColL  My  lord,  I  have  heard  the  evidence 
that  is  against  me,  and  I  would  desire  your 
tordship  to  resolve  me  some  questions  upon  it.' 
I  think  the  indictment  i^  for  treasonable  prac- 
tioes,  for  a  conspiracy  ;  now  1  desire  your  lord- 
ship wili  be  pleased  that  I  may  know  from  jou 
and  the  court,  whether  in  all  this  evidence  given 
IB  proof  a«j^aittst  me  a  conspiracy  is  proved ;  or 
if  any  thing  appears  besides  what  they  say  I 
said. 

X.  C.  J.  For  a  conspiracy  in  you;  if  the 
witnesses  speak  truth,  there  is  a  plain  proof, 
and  of  the  d^ees  of  it :  first  of  all,  by  your 
publishing  libas,  and  pictures  to  make  the  king 
odious  and  contemptible  in  the  eyes  of  the 
people,  and  that  you  should  be  the  author  of 
some  of  those  pictures,  and  they  were  found  in 
your  custody.  * 
.  ColL  I  conceive  that  is  not  proved. 

JL.  C  J.  If  the  witnesses  say  true,  it  is 
proved. 

ColL  They  do  not  produce  that,  they  do  but 
layit. 

L.  C  J.  Mr.  Dngdale  swears,  That  at  Ox- 
ibrd  here,  you  shewed  him  the  picture,  you 
aung  the  song  here,  and  expounifed  it  at  my 
lord  Lovelace^,  and  a  great  many  of  them  are 
found  in  your  custody.  Then  that  you  pre- 
pared arn^,  that  you  shewed  Smith  the  arms 
of  your  house,  and  having  tliose  arms,  you 
faid,  yov  would  go  to  Oxford,  and  if  there 
should  be  a  disturaance  there,  yon  would  se- 
cure the  king.  And  you  did  come  to  Oxford, 
where  you  hear  what  is  said ;  for  I  observe 
Stephen  Pugdale  and  Edward  Turbervile  speak 
•f  what  was  done  at  Oxford.    John  Smith  and 

Scyan  Haynes  spe^k  of  what  you  said  at  Lon- 
m.  before  you  went  to  Osfbrd,  and  after  yon 
V^me  irom  Oxford.  Now  I  say,  if  these  wit- 
nesses speak  true,  'tis  a  strong  evidence  against 
you,  bqth  upon  the  statute  of  the  2jth  of  £dw. 
Ihe  3rd,  and  tliat  of  this  king  too.  Fw  my 
Ifrothcr  HoUoway  told  you  true.  That  whereas 
iheimagining  the  deafli  of  the  king  is  high- 
treasojd,  by  the  95th  of  £dw.  the  3d,  so  a  seiz- 
ug  of  the  king,  and  endeavour  to  do  that,  is  a 
instructive  intention  of  the  death  of  the  king ; 
for  kings  are  never  prisoners,  but  in  order  to 
jfieir  death.  And  therefore  it  hath  been  held 
m  aV  times,  that  by  the  statute  of  Edw.  the  Sd 
that  was  treason ;  but  then  the  statute  of  this 
kiiig,  in  the  13th  year  of  his  reign,  is  more 
ilrong;  for  there  it  says,  If  any  man  shall  by 
any  'ivords,  or  malicious  speakii^  shew  the 
i^uu^tion  of  his  heart,  &at  he  hadi  any 
ioai  iolwtimy  tb«ti9  trfisoa  too^ 


ColL  My  lord,  the  foundation  of  this  indict- 
ment is  said  to  be  laid  here  in  Oxford,  a.^  I  sup- 
pose ;  pray,  my  lord,  here  is  only  Mr.  Dngdale 
and  Turbervile  that  swear  against  me  for  what 
I  should  say  in  Oxon,  all  the  rest  speak  to 
things  said  and  done  at  London.  Now,  my 
lord,  I  desire  to  know  whether  they  have 
proved  any  treasonable  practices,  conspiracy 
or  desifijii  in  roe  against  the  government,  I 
would  fain  know  that,  whether  there  be  matter 
here  to  ground  an  indictment  apon ;  for  the 
one  sa3rB  in  one  place,  the  other  m  the  other, 
which  may  be  distinct  matters,  and  no&e 
of  them  swear  foots  against  me,  but  only 
words. 

Just.  Jones.  Yes,  providing  arms  for  yoor- 
self,  and  oAering  others  arms. 

ColL  Tltat  I  shall  make  this  answtf  to,  1 
had  only  a  case  of  pistols  and  a  sword,  wbidi 
every  rootman  and  horseman  had,  that  came 
from  London,  I  think.  But  further,  my  bnf, 
I  would  ask  your  lordship,  whether*  there 
ought  not  to  be  two  witnesses  distinct,  to  swear 
words  at  one  itnd  the  same  time. 

Just  JoR€5.  No,  no,  the  resolution  of  dte 
judges  in  my  lord  Stafibrd's  Case  is  quite  con- 
trary. 

J1  C.  /.  Look  yon,  it  hath  been  often  re- 
solved, That  if  there  be  one  witness  that  provei. 
one  foct  which  is  an  evidence  of  treason ;  and 
another  proves  another  fact,  which  is  an  evi- 
dfenceof  the  same  treason,  though  they  be  but 
single  witnesses  to  several  focts,  yet  they  are 
two  witnesses  to  an  indictment  or  treason,  that 
hadi  been  often  publicly  resolved,  particularly 
in  the  case  of  my  lord  Stafford,  mentioned  by 
my  brother.  And  I  vriU  tell  you  my  opinion 
fiirdier.  If  there  be  one  witness  that  profes 
here  virfaat  you  said  at  Oxford,  and  anotfaer  that 
proves  what  was  said  in  London,  if  they  be  m 
order  to  the  same  treason,  it  is  sufficient ;  for 
if  you  do  conspire  to  commit  such  a  treason  ia 
London,  and  you'oome  with  such  an  imagina- 
tion in  your  heart  to  Oxford  to  complete  this 
treason,  though  yonr  design  was  not  finlt 
fonnedhere,  1  think  it  is  enough  to  maintain 
an  indictment  of  treason,  and  ^ey  are  two 
good  witnesses,  though  but  one  speak  to  what 
was  done  at  Oxford ;  but  I  must  tell  you,  ia 
your  case,  there  are  two  full  witnesses,  to  that 
which  was  done  at  Oxford,  besides  sir  Williaia 
Jennings. 

ColL  That  which  sir  WUKam  Jenno^ 
speaks  of  I  told  you  befo/re  what  it  was  T  ^^ 
It  was  the  first  blood  that  was  shed  for  d^a 
parliament. 

Just.  Jones,  The  parliament  was  dissolved 
before  that  which  sir  William  Jennings  speala 
of,  therefore  you  could  not  say  it  was  to  defend 
the  parliament. 

ColL  Mr.  Dug^ale  did  say  Chat  I  spake  sacb 
and  such  words^  m  the  barber's  shop  in  t^ 
Angd-Inn,  there  I  was  indeed  at  the  time  fiw 
he  does  speak  of,  and  the  barber  was  by,  I /^ 
think  indeed  it  werb  convenient  to  ha^e  hi0^ 
here  ^  but  I  know  not  Where  he  would  fhar^ 
me,  orwhatitwasbe  wouM charge nie  "^^ 
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VBPj  tiling  ia  ny  life  that 


hecauBe  I  never 
wss  Jike  IreosoB* 

L.  C*.  J.    Mr«  CoUedge,  call  wbat  witness 

Coli,  But,  my  lord,  nray  let  me  ask  yon 
one  question  moi'e?  You  take  these  -words 
distinct  frioin  ^y  matter  ef  fact,  dou't  you  ? 

L.  C,  J*  No,  oomplicated  with  the  fact, 
which  was  the  overt-act,  the  ceaiinij^  to  Oxon, 
with  pistols  to  make  one,  if  there  bad  been  any 
distorbanoef  and  to  saze  the  king. 

ColU  Then,  my  lord,  I  wouM  ask  yon, 
Whether  any  act  of  treason  done  at  London, 
shAll  be  jpven  in  evidence  to  prove  the  treason 
Ibr  which  I  am  now '  indicted,  and  which  was 
given  inoTidence  before  the  grand  jury,  upon 
which  the  trial  was  grounded. 

X.  C.  J.  Any  act  of  treason  that  is  of  tlie 
same  kind.  And  I'll  tell  you  that  was  resolved 
in  sir  Henry  Vane's  Case ;  those  that  gave  you 
that  paper  understand  it.  But  I  speak  now  to 
VQur  ca^^acity,  and  to  satisfy  yonr  <^estio>n. 
lie  was  indicted  for  levying  war  agaust  the 
king,  he  conspired  in  Westminster,  the  war 
was  levied  in  another  county  ;  the  conspiracy 
upon  the  trial  was  proved  in  the  county  of 
^liddlesex,  and  the  war  in  another  place,'  and 
yet  it  was  held  sufficient  to  maintain  the  in- 
iiictment  in  the  county  of  Middleaex. 

CoU.  There  was  a  war  really  levied  ;  but 
God  be  thanked,  here  are  only  bare  words. 

Just  Jones,  Yes,  acik>ns  too. 

CoU.  What  actions,  my  knrd  ? 

Just.  Joaef.  Arming  yourself,  and  coming 
to  Oxibrd. 

L,  C.  J.  Well,  I  told  you  my  opmion  ;  my 
brothers  will  speak  their's,  if  they  think  other- 
wise. 

Just  Jusus.  That  is  not  your  case  neither, 
though  I  am  of  the  same  opinion  with  my  kml ; 
for  here  are  two  witnesses  have  proved  plain 
matter  of  iaet  at  Oxford ;  the  providing  arms 
yourself,  and  encouraging  others  to  take 
ayms 

ColL  They  name  BO  persons. 

Just.  Jone$4  You  mw  have  my  opinion,  and 
yet  you  will  give  me  no  leave  to  speak ;  I  had 
patieiioe  to  hear  you :  Yob  are  toM  there  «re 
•two  witnesses,  Turbervile  and  Dugdale,  that 
•prove  your  providing  and  having  m  arms  tA 
•Oxoo,  and  penuading .  others  to  take  arms, 
particulariy  Turbervile.  He  told- you,  he  had 
.no  at-ms,  or  but  a  case  of  pistols,  and  he  had 
no  hone  ;  but  you  told  him  you  would  provide 
J^im  an  horse.  And  then  there  are  two  other 
witnesses,  Sbiith  and  Bryan  Haynes ;  they  do 
BOt  teQ  you  of  any  thing  done  at  Oxford,  but 
tliey  tell  yon  what  yon  said  in  their  hearinjf  of 
iHiat  y^  had  done  in  Oxon,  and  so  I  thmk,  • 
af  the  witnesses  are  to  be  believed,  there  is  a 
very  fuUproof  against  yon. 

/nat  eUnmond.  I  am  ef  |he  same  opinion 
<ruly,  and  I-oaBnot  find,  but  that  there  is  proof, 
jeaoqi^  by  two  witnesses,  Turbervileaad  Dtig- 
49i^  of  what  was  dMie  at  CMbrd.  Tliey 
swear^oiatte  of  fivtr  sot  wwds  only,  butniv 


ColL  No  fact,  hut  that  I  had  Buitols  and  a 
sword,  and  that  I  should  tell  Mik  Toibervile  I 
wouM  provide  him  an  horse,  which  is  still  but 
words. 

Just.  Jone$,  But  you  shall  hear  anon  for  die 
full  conviction  of  yon  and  all  others,  the  statute 
of  the  ISth  of  (bis  king  read  to  you,  and 
you  shall  thei«  see  that  such  words  are  madd 
treason. 

ColL  But  I  beseech  your  lordship  to  tell  me, 
whether  there  must  not  be  two  witnesses  to  the 
same  words  at  the  same  time. 

Just.  Jones.  No,  it  was  the  resolotion  of  all 
the  judges  iq  the  case  of  my  lord  Stafibrd  in  the 
presence  of  the  parliament,  and  the  parliament 
proceeded  upon  it 

Serj.  Jeff.  In  the  same  trial  where  Mr.  CoK 
ledge  was  a  witness. 

Att.  Gen.  All  the  whole  House  of  Commons 
prayed  judgment  ujion  my  lord  Statford,  pur- 
suant to  that  I'esolution. 

L.  C.  J.  Come,  will  you  call  any  wit- 
nesses? 

ColL  My  lord,  I  do  not  question  but  to  provle 
this  one  of  the  hellishest  conspiracies  flint  ever 
was  upon  the  face  of  the  earth,  and  thes^  the 
most  notorious  wicked  men,  an  absolute  dengn 
to  destroy  all  the  protestants  of  England,  that 
have  had  the  courage  to  oppose  the  popish  pbt. 
In  which  no  man  of  my  condition  hadi  ioae 
more  than  I  have  done.  I  was  bred  a  protes* 
tant,  and  continued  so  hitherto,  and  by  tbie 
grace  of  God  I  will  die  so.  If  that  they  had 
known  of  these  words  that  I  should  speak,  aOd 
such  a  design  that  I  should  have  before  the 
parliament  sat  at  Oxon,  and  be  with  me  in 
Oxon  when  the  parliament  sat,  if  they  bad 
been  good  sul^ects,  they  oughtto  have  had  me 
apprdended.  Turbervile  came  several  times 
indeed,  and  dined  with  me.  I  did  not  bid  him 
go  out  of  doors,  nor  invited  him  thither  ;  he 
was  a  man  I  had  no  disrespect  for ;  nay',  be  wai 
a  man  I  valued,  thinking  he  had  done  tbern^ 
tionservioe  against  the  papists  ;  that  this  matt 
should  hear  me  speak  such  vrords  against 'Ma 
majesty,  who  was  then  in  this  town,  and  know 
of  a  dangerous  design  to  attempt  the  seizing  hia 
person,  or  that  I  should  diecover  agre«t  party 
that  were  reaily  to  do  it,  1  think  thc^  is  tfeavde 
any  man  of  reason,  but  will  say,  if  &is  ^ete 
really  done  and  spoken  by  me,  neitber  of  ^m 
would  or  oughtto  hsveconoealedHit,  bat  disocfver 
it ;  none  ot  them  has  ever  ebarged  me  wkfa  anjr 
such  thing,  they  have  been  in  my  oompatMr 
since.  I  never  bad  any  correspondence  witb 
any  ef  them  but  Dugdale ;  then  pray  consider 
how  improbable  it  is,  that  I  shoidd  talk  of  sucli 
things  to  papists,  priests,  and  irishmen,  who 
have  broke  their  Ikith  with  their  own  par^,  that 
feith  which  they  gave  under  the  penalty  #f 
damnation  ;  men  that  have  been  ooncemed  kk 
plots  and'  ireasonSf  to  murder  and  cuttlld 
throats  of  protestants,  that  I  shovrid  be  si^  a 
madman  to  trust  these  people,  when  1  eeiild  re- 
ocive  no  manner  ef  obligation  fifom  them,  nor 
ooukl  gvre  any  trust  to  them,  they  having  befoitt 
broke   their  Mfa-;  mpmitJOy  eetatoMMi^  t 
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feveral  other  oases ;  aod  so  you  niay  fully  ap- 
prelieiid  wiiat  the  charge  is,  and  may  under- 
ctand  the  words  in  die  iodictinent,  That  if  you 
are  not  satisfied  with  the  general  words  of  com- 
passing the  king^s  death,  you  may  know,  that 
the  seizing  his  person  extends  to  it. 

Seij.  JejjT.  My  lord,  we  have  done  with  our 
evidence,  now  let  him  go  on  with  his. 

X.  C.  /.  Now,  Mr.  Colledge,  you  may  say 
what  you  will  for  your  defence,  and  call  your 
witnesses  that  vou  have  to  produce. 

ColL  My  ford,  I  have  heard  the  evidence 
that  is  against  me,  and  I  would  desire  your 
lordship  to  resolve  me  some  questions  upon  it. 
I  think  the  indictment  ii  for  treasonable  prac- 
tices, for  a  conspiracy  ;  now  I  desire  your  lord- 
ship wili  be  pleased  tliat  I  may  know  from  you 
and  the  court,  whether  in  all  this  evidence  given 
itt  proof  against  me  a  conspiracy  is  proveil ;  or 
if  any  tlm^  appears  besides  what  they  say  I 
said. 

L.  C.  J.  For  a  conspiracy  in  you;  if  the 
witnesses  speak  truth,  there  is  a  plain  proof, 
and  of  the  deerees  of  it :  first  of  alt,  by  your 
publishing  libcTs,  and  pictures  to  make  the  king 
odious  and  contemptible  in  the  eyes  of  the 
people,  and  that  you  should  be  the  author  of 
some  of  those  pictures,  and  they  were  found  in 
your  custody.    * 

ColL  I  conceive  that  is  not  proved. 

L.  C  J.  If  the  witnesses  say  true,  it  is 
proved. 

ColL  They  do  not  produce  that,  they  do  but 
aay  it. 

L,  C.  /.  Mr.  Dugdale  swears,  That  at  Ox- 
Ibrd  here,  you  shewed  him  the  picture,  you 
aung  the  song  here,  and  expoun(ied  it  at  my 
lord  Lovelace^,  and  a  great  many  of  them  are 
found  in  your  custody.  Then  that  you  pre- 
pared arn)s,  that  you  shewed  Smith  the  arms 
of  your  house,  and  having  those  arms,  you 
saidf,  you  would  go  to  0.\foWI,  and  if  there 
should  be  a  disturaance  there,  you  would  se- 
cure the  kinff.  And  you  did  come  to  Oxford, 
where  you  Bear  what  is  said ;  for  I  observe 
Stephen  Pugdale  and  Edwaid  Turbervile  speak 
•f  what  was  done  at  Oxford.    John  Smith  and 

Scyan  Haynes  spqik  of  what  yon  said  at  Lon- 
m  before  you  went  to  Oidbrd,  and  after  you 
V^meirom  Oxfi>rd.  Now  I  say,  if  these  wit- 
nesses speak  true,  'tis  a  strone  evidence  against 
you,  both  upon  the  statute  ot  the  25th  of  £dw. 
^  Srd,  and  that  of  this  king  too.  For  my 
ifroCher  Holloway  told  yon  true.  That  n^ereas 
the  imagining  the  death  of  the  king  is  high- 
treasojd}  by  tne  95th  of  £dw.  the  3d,  so  a  setz- 
iiig  of  the  king,  and  endeavonr  to  do  that,  is  a 
constructive  intention  of  the  death  of  the  king ; 
Ibr  kings  are  never  prisoners,  but  in  order  to 
^|leir  death.    And  therefore  it  hath  beoi  heU 

SaV  times,  that  by  the  statute  of  £dw.  the  3d 
at  was  treason :  but  then  the  statute  of  this 
king,  m  the  13th  year  of  his  re^,  is  more 
liroQg ;  for  there  it  says,  If  any  man  shaJl  by 
any  words,  or  malicious  speaking  shew  the 
i^uu^tion  of  his  heart,  Uiat  he  hadi  any 
iii£  ifldiiitigBi,  tb«ti9  treason  tooi 


ColL  My  lord,  the  ibnndation  of  this  indict- 
ment is  said  to  be  laid  here  in  Oxford,  a.^  I  sap- 
pose  ;  pray,  my  lord,  here  is  only  Mr.  Dngdale 
and  Turbervile  that  swear  against  me  (br  what 
I  should  say  in  Oxon,  all  the  rest  speak  to 
things  said  and  done  at  London.  Now,  my 
lord,  I  desire  to  know  whether  they  have 
proved  any  treasonable  practices,  conspiracy, 
or  desigii  in  roe  against  the  government,  I 
would  fain  know  that,  whether  there  be  matter 
here  to  ground  an  indktment  apon ;  for  the 
one  says  in  one  place,  the  other  m  the  other, 
which  may  be  distinct  matters,  and  none 
of  .them  swear  &cts  against  me,  but  only^ 
words.' 

Just.  Joner.  Yes,  providing  arms  ibr  your- 
self, and  oAering  others  arms. 

ColL  Tliat  I  shall  make  this  answ^  to,  I 
had  only  a  case  of  pistols  and  a  sword,  which 
every  rootman  and  horseman  had,  that  came 
from  London,  I  think.  But  further,  my  lord, 
I  would  ask  your  lordship,  whether  there 
ought  not  to  be  two  witnesses  distinct,  to  swear 
words  at  one  and  the  same  time. 

Just.  Jones.  No,  no,  the  resolution  of  the 
judges  in  my  lord  Staflbrd's  Case  is  quite  con- 
trary. 

L,  C.  J.  Look  yon,  it  hadi  been  often  re- 
solved. That  if  there  be  one  witness  that  proves 
one  &ct  which  is  an  evidence  of  treason ;  aivd 
another  proves  another  fact,  which  is  an  evi.. 
dence  of  the  same  treason,  though  they  be  but 
single  witnesses  to  several  tacts,  yet  they  ar« 
two  witnesses  to  an  indictment  of  treason,  that 
hath  been  often  publicly  resolved,  particularly 
in  the  case  of  my  lord  Stafibrd,  mentioned  by 
my  brother.  And  I  will  tell  yon  ray  opinion 
turther,  If  there  be  one  witness  that  proveai 
here  what  you  said  at  Oxford,  and  another  tha^ 
proves  what  was  said  in  London,  if  they  be  in 
order  to  the  same  treason,  it  is  sufficient ;  for 
if  you  do  conspire  to  commit  such  a  treason  in 
London,  and  you  oome  with  such  an  imagina- 
tion in  your  heart  to  Oxford  to  complete  thu 
treason,  though  your  design  was  not  first 
fonned  here,  1  think  it  is  enough  to  maintain 
an  indictment  of  treason,  and  ihey  are  two 
good  witnesses,  though  but  one  speak  to  what 
was  done  at  Oxihrd ;  but  I  must  tell  you,  in 
your  case,  there  are  two  fiill  witnesses,  to  that 
which  was  done  at  Oxford,  besides  sir  William' 
Jennings. 

ColL  That  which  sir  William  Jenniiiga( 
speaks  of  I  toM  you  befojre  what  it  was  I  ^ud. 
It  was  the  first  blood  that  was  shed  for  tha 
parliament. 

Just.  Janes,  The  parliament  was  dissolved 
before  that  which  sir  William  Jennings  speaks 
of,  therefore  you  could  not  say  it  was  to  defend 
the  parliament. 

ColL  Mr.  Dugrdale  did  say  ihat  I  spake  socb 
and  such  words  m  the  baroer's  shop  in  di^ 
Angd-Inn,  there  I  was  indeed  at  the  time  that 
he  does  speak  of,  and  the  barber  was  by,  I  d<^ 
think  indeed  it  were  convenient  to  liave  hloa 
here ;  but  I  know  not  where  he  would  phanre. 
me,  or  what  it  was  be  wouM  cJiarge  me  "mo^ 
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)»c«iiM  I  never 
was  hke  treason. 

JL  C.  J.  Mr.  CoUedge,  call  wbat  witness 
you  vfiU. 

CoU.  Butt  my  lord,  nray  let  mc  ask  yon 
ooe  question  morep  You  take  these  words 
distioct  from  fay  matter  ef  fact,  dou't  yon  P 

i*.  C  J.  No,  oomplicated  with  the  fact, 
irbich  was  the  overt-act,  the  cominij^  to  Oxon, 
with  pistols  to  make  ooe,  if  there  bad  been  any 
distaibanoe,  and  to  seize  the  king. 

(aUU  Tlien,  my  lord,  I  would  ask  you, 
Whether  any  act  of  treason  done  at  London, 
shaJl  be  given  in  evidence  to  prove  the  treason 
for  which  I  am  now '  indicted,  and  which  was 
gireji  ill  evidence  before  the  grand  jury,  upon 
which  the  trial  was  grounded. 

X.  C.  J.  Any  act  of  treason  that  is  of  the 
same  kind.  And  I'll  tell  you  that  was  resolved 
JB  sir  Henry  Vane's  Case ;  those  that  srave  you 
that  paper  understand  it.  But  1  spes^  now  to 
YQur  ca^pacity,  and  to  satisfy  your  (j^nestion. 
He  was  indicted  for  levying  war  against  the 
king,  he  conspired  in  Westminster,  the  war 
was  levied  in  another  county ;  the  conspiracy 
upon  the  trial  was  proved  in  the  county  of 
Middlesex,  and  the  war  in  another  place,  and 
yet  it  was  hekl  sufficient  to  maintain  the  in- 
dictment in  the  county  of  Middleaac. 

CoU,  There  was  a  war  really  levied  ;  but 
God  be  thanked,  here  are  only  bare  words. 

Just.  Janes,  Yes,  actions  too. 

Coli.  What  actions,  myloid? 

Just.  Janes.  Arming  yourself,  and  coming 
to  Oxford. 

'    L.  C*  J.    Well,  I  told  you  my  opinion ;  my 
hothers  will  speak  their's,  if  they  think  other- 
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Just.  Janes,  That  is  not  your  case  neither, 
though  I  am  of  the  same  opinion  with  my  lord ; 
for  here  are  two  witnesses  have  proved  plain 
matter  of  foet  at  Oxford  ;  the  providing  arms 
yourself,  and  encouraging  others  to  take 
arms— — 

CM.  They  name  Bo  persons. 

Just.  Janes*  You  will  have  my  opinion,  and 
yet  you  wiU  give  me  no  leave  to  speak ;  I  had 
patience  to  hour  you :  You  are  told  there  are 
two  witnesses,  Turbervile  and  Dugdale,  that 
prove  your  providii^  and  having  of  arms  at 
Oxon,  and  persuading .  others  to  take  arms, 
jMrticalBrly  Tuibervile.  He  told  you,  he  had 
DO  amis,  or  but  a  case  of  pistols,  and  he  had 
no  hosae  ;  but  you  %M  him  you  would  provide 
him  an  horse.  And  then  there  are  two  other 
witnesses,  Sinith  and  Bryan  Uaynes ;  they  do 
not  tell  you  ctf  any  thing  done  at  Oxford,  but 
flKy.  tell  you  what  you  said  in  their  bearing  of 
what  ytm  had  done  in  Oxon,  and  so  1  thmk,  < 
if  tiie  witnesses  are  to  be  believed,  there  is  a 
very  f oUproof  against  you. 

Xuat.  Rsmmond,  I  am  ef  fhe  same  opinion 
MIy,  and  f  cannot  find,  but  that  there  is  proof, 
inougji  hy  two  vritnesaes,  Tuthervileand  wg" 
^9i^  .of  what  WW  dMie  at  Oxford.  They 
'matter  of  betf  wt  wavds  only,  biit«n- 
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Call.  No  fact,  hut  that  J  had  pistols  and  a 
sword,  and  that  I  should  tell  Ma.  Tuibervile  I 
woM  provide  him  an  horse,  which  is  still  but 

WQl*ds. 

Just.  Jones,  But  you  shall  hear  anoa  for  ihe 
fail  conviction  of  you  and  all  others,  the  statute 
of  the  13th  of  this  king  read  to  you,  and 
you  shall  thei'«  see  that  such  words  are  madd 
treason. 

Coll.  But  I  beseech  your  lordship  to  tdl  me, 
whether  there  must  not  bp  two  witnesses  to  the 
same  words  at  the  same  time. 

Just.  Jones,  No,  it  was  the  resolution  of  ail 
the  judges  iu  the  case  of  my  lord  Stafford  in  the 
presence  of  the  paryament,  and  the  parliament 
proceeded  upon  it. 

^rj.  Jeff,  In  the  same  trial  where  Mr.  CoK 
ledge  was  a  witness. 

Att.  Gen,  All  the  whole  House  of  Commons 
prayed  judgment  ujion  my  lord  Htaiford,  pur- 
suant  to  that  i*eso]ution. 

L,  C,  J.  Come,  will  you  caU  any  wit- 
nesses? 

ColL  My  lordf  I  do  not  question  but  to  provle 
this  one  of  the  hellishest  conspiracies  fStai  ever 
was  upon  the  tace  of  the  earth,  and  thes^  the 
most  notorious  wicked  men,  an  absohrte  design 
to  destroy  all  the  protestants  of  £ngland,  that 
have  hail  the  courage  to  oppose  the  popbh  plM. 
In  which  ho  man  of  my  condition  hath  done 
more  than  I  have  done.  1  was  bred  a  protes- 
tant,  and  continued  so  hitherto,  and  by  ttve 
grace  of  God  I  will  die  so.  If  that  they  had 
known  of  these  w<vds  that  I  should  speak,  aod 
suchadesigrn  that  I  should  have  before  the 
parliament  sat  at  Oxon,  and  be  with  me  in 
Oxon  when  the  parliament  sat,  if  they  bad 
been  good  subjects,  they  ought  to  have  had  me 
apnnSiended.  Turbervilecamesevecal  times 
indeed,  and  dined  with  me.  I  did  not  bid  him 
go  out  of  doors,  nor  invited  him  thither  ;  he 
was  a  man  I  had  no  disrespect  for ;  nay,  be  wai 
a  man  I  valued,  thinking  he  had  done  thern^ 
tien  service  against  the  pi4>ists  ;  that  this  mail 
should  hear  me  speak  such  wwds  against  Ms 
majesty,  who  was  then  in  this  town,  and  know 
of  a  dangerous  design  to  attempt  the  seizing  hia 
person,  or  that  I  should  discover  a  great  patty 
that  were  ready  to  do  it,  1  think  there  is  seard^ 
any  man  of  reason,  but  will  say,  if  this  we«ie 
really  done  and  spoken  by  me,  neither  of  Ihem 
would  or  ought-to  have  conoealednit,  bat  disodv^ 
it ;  none  ot  them  has  ever  charged  me  with  any 
such  thing,  they  have  been  in  my  compatMr 
since.  I  never  bad  any  correspondence  witb 
any  ef  them  but  Dugdale ;  then  pray  consider 
bow  improbable  it  is,  that  I  shouk)  talk  of  sueh 
things  to  papists,  (iriests,  and  irishmen,  vrho 
have  broke  then*  (kith  with  their  own  par^,  that 
foith  which  they  gave  under  the  pemdty  #f 
damnation  ;  men  that  have  been  oonoemed  kk 
plots  and'  ireasonsy  to  murdfer  and  cut  the 
throats  of  prcvtestants,  that  I  should  be  such  a 
madman  to  trust  these  people,  when  I  eeiild  r^- 
otive  no  mannei'  ef  obligation  fW>m  them,  ner 
could  give  any  trust  to  them,  they  having  befoitt 
broke   thek  Mk;  MpeciiMly  MtttMit  t 
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'eoiildlay  no  such  oaths  aod  obligatioiui  upon 
them,  who  was  a  protestant ;  then  it  is  the 
greatest  nonKense,  to  believe  that  J  would  say  ' 
Siese  tbitigs  before  persons  whom  I  ooniSt 
never  hope  would  conceal  my  treasons,  bavins^ 
•discovered  their  own.  If  tbev  speak  truth 
conceraing  the  general  Popish  Plot,  that  could 
be  no  obligfation  up^n  me  to  trust  them  with 
another;  and  they  cannot  say,  that  they  ever 
4>biififed  me  in  any  respect.  My  lord,  I  thank 
•God,  1  have  had  some  acquamtance  in  the 
world,  and  liave  been  concerned  with  some 
lie.rsons  of  honour,  noblemen,  and  parliament 

•  men,  that  1  know  are  as  good  subjects  as  any 
.his  majesty  has ;  these  never  found  me  a  fool, 

nor  a  rascal,  so  great  a  knave  as  to  have  anv 
such  thou^ts  in  my  h^rt,  nor  so  great  a  iniia- 
man,  or  so  foolish,  as  to  ffa  to  discover  them  to 
papists,  priests,  and  IrisLmen,  to  men  of  their 
•condition,  that  were,  ready  to  starve  for  bread. 
As  for   Haynes  and  Smith  that  run  so  fast 
through  an*  tlieir  evidence,  the  first  time  that 
ever  I  set  my  eyes  on  Haynes,  was  in  the  cof- 
iise-house  that   he  speaks   of;    Macnamarra 
•comes  in,  antl  he  desires  me  to  go  out  with  him, 
•«nd  I  should  hear  the  greatest  discovery  of 
ft  piece  of  villainy  against   my  lord  Shades- 
bury 's  life,  that  ever  I  heard  in  my  life.^    This 
.captain  Brown,  who  is  now  dead,  a  man  that 
I  h^d  known  but  a  month  before  (I  think  it  was 

•  in  March  last  when  this  was)  could  testify  for 
jne;  ibr  I  came  to  him,  Captain,  said  1,  here  is 

-;«  discovery  offered  to  be  made  to  me,  of  a  de- 
sign to  take  away  my  lord  Shaftesbury's  life. 
Macnamarra  asks  me  to  fipo  to  the  Heroules- 
Pillais,  I  went  along  with  him,  and  took  capt. 
Brown  with  us.  Afterwards  he  fell  sick  in 
April,  and  is  now  dead,  so  I  lost  a  main  evi- 

.dence  in  the  case.     He  was  the  only  man 

Jthat  was  by  at  the  time ;  God  knows  my  heart, 
I  speak  nothing  but  the  truth,  1  took  hun  with 

.  me ;  Haynes  b^ypan  to  discover  to  us,  that  Fitz- 
gerald had  employed  him  to  i'eteh  over  Mac- 

;iiAmarni,  and  li'  he  would  come  in  and  swear 

:.against  my  lord  of  Shaftesbury,  which  was  bis 
design,  it  would  not  be  long  ere  bis  head  were 

.taken  off,  and  he  said,  he  had  given  in  a  paper 
of  High -Treason  against  my  lord  of  Shaftes- 
bury.    I  asked  what  it  was  ?   He  told  me,  that 

'  my  ioitl  should  tell  Fitz-gerald,  that  he  had  a 
desien  to  bring  this  kingdom  to  a  Common- 

•  wealtb,  and  to  root  out  the  family  of  the 
■  JStuarts.  This  he  said  Fitz-flendd  had  given  in, 
m  a  paper,  under  his  own  hapds ;  and  I  think 
'he  said,  he  had  sworn  it,,  and  sent  Haynes  to 
€etdi  Macnamaira  to  swear  against  my  lord  the 
jMme  things  too.  1  writ  down  all  tne  heads 
4pf  t^  disoHirse,  which  capt.  Brown  heard  as 
well  as  I.  After  he  had  said  it,  he  desired  us 
loeoocealit.    Sir,  said  J,  You  are  a  stranger  to 

;  vie,  and  these  are  great  and  skiftBge  things  that 
▼ou  do  tcU  ns ;  Macnamarra,  and  Brown,  and 

.Ivy,  and  others  were  there,  which  (if  they 
were  iMMiest  men)  they  would  come  and  testify. 

•  I  thought  them  honest  men,  and  that  they  had 
jMBe  of  those  wicked  desknis  in  thdr  hearts,  I 
|tfi|ti|OwIfiBdtheyhaT«.  8osaysJiajrD«a»Ido  | 


notknow.this  nian,  meaning  me:  Macnamarra 
told  him,  I  was  an  hone8t.man,  he  might  lay 
his  life  in  my  hands.  After  lie  hftd  sp^en  all 
this,  he  desired  us  to  conceal  it :  Said  he,  I  wiD 
not  only  discover  tbisL  but  a  great  deal  more  of 
their  rogueries,  that  I  know  very  well.  Said  I  to 
aim  agam,  i  will  not  conceal  it,  nor  do  you  no 
wrong ;  for  if  this  be  true,  my  lord  Shaftesbury 
-shall  know  it  to  night :  for  where  there  is  a  de- 
sign to  take  away  a  peer  of  the  realm,  I  will 
not  conceal  it ;  but  if  it  be  false,  and  you  hare 
said  more  than  comes  to  your  shore,  recant  it 
again,  and  we  will  take  no  notice  ol'it,  only  say 
you  are  a  knave  for  speaking  of  it;  he  swore. 
Damn  him,  it  was  all  true,  that,  and  a  great 
deal  more,  which  he  said  he  knew,  aboot 
seizujg  and  destroying  the  parliament  «at  (hnw, 
about  an  army  in  the  North  that  wins  to  be 
raised  about  the  time  of  the  sitting  of  the  par- 
liament at  Oxon,  of  a  French  army  that  was  to 
land  in  Ireland  at  tlie  same  time,  that  the  Duke 
of  York  was  to  be  at  the  head  of  them,  and 
the  intention  was  to  destroy  all  the  Phitestaiita. 
Upon  this,  I  was  resolved,  if  I  lived,  to  ccnne 
along  with  the  parliament,  and  if  there  was  anY 
such  design,  1  was  resolved  to  live  and  die  wkh 
them ;  but  1  had  no  more  than  common  anoB, 
a  sword  and  a  case  of  pistols ;  my  cap  was  a 
velvet  cap,  and  nothing  else.  My  lord,  I  had 
the  honour  to  be  sent  tor,  when  the  pariiament 
sat  last  at  Westnunster,  the  sessions  hi  October, 
it  was  an  honourable  occasion,  and  I  thank  those 
worthy  gentlemen  that  sent  to  me,  for  the  honour 
of  it ;  there  1  begun  to  be  popular  as  to  my  name; 
for  from  that  time  tHey  begun  to  call  me  the 
Protestant  Joiner,  because  the  parliament  had 
entrusted  me.  My  k)rd  Grey  was  pleased  t» 
send  his  footman  tur  me  to  the  Crown  Tavern, 
behind  the  Exchange,  where  there  were  se> 
veral  worthy  lords,  i^eers  of  the  realm,  and  100 
of  the  Commons,  that  had  dined  there  that 
day,  it  was  the  day  before  they  sat ;  alter  ihtj 
had  dined  I  came  to  them,  and  the  duke  of 
Monmouth  told  me,  tlicy  had  heard  a  good  re* 
port  of  me,  that  I  was  an  honest  man,  that 
understood  building,  and  they  did  confide  in 
me  to  search  under  the  parliament- hoose ;  they 
did  not  really  know  of  any  design,  baft  Chey 
would  not  be  secure,  there  might  be  some 
tricks  played  them  by  the  Paoiats ;  though  we 
are  not  atraid  of  them,  said  tne  duke,  yet  we 
think  fit  to  employ  you  to  search  under  th^ 
houses,  and  thereabouts,  whether  you  can  find 
any  such  practices.  So  accordlngty,  my  lord, 
I  did  go ;  my  lord  Lot eboe  was  one  of  die 
honourable  lords  and  nijf  lord  Herbert  that 
went  with  me,  and  some  of  the  ffentleines  of 
the  House  of  Commons ;  and  those  worthy 
Protestant  lords  were  pleased  to  thank  me  for 
my  service,  and  did  believe  1  was  active  and 
zealous  to  find  out  and  discover  the  bottom  oi' 
the  Popish  Plot,  ao  tar  as  it  came  legally  ia 
my  way  to  do  it.  My  lord,  upon  this  occasioft 
there  was  a  groat  kindness  frm  them  to  roe^ 
and  1  had  upon  all  oooasioiis  testiitiohies  of  il  ; 
and  this  veiy  man  who  sfreurs  treasons  against 
me  (which  God  Almighty  knowi  is  all  Afee) 
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4id  swear  in  bk  afiidayit  before  sir  Geoi^ 
Tfeby,  the  Recorder  of  London  (I  did  never  see 
the  affidayit,  indeed  I  was  over- night  at  sir 
George  Treby's,  but  he  was  not  then  at  leisure, 
but  he  drew  it  up  next  day,  and  swore  it)  that 
there  was  a  design  to  destroy  the  parliament  at 
Ozon,  and  there  was  not  only  his  oath  for  it, 
but  h  was  the  geneiol  belief,  that  some  evil 
was  intended  them.  All  men  had  cause  to  fear 
and  to  suspect,  the  Papists  did  boftr  them  no 
.good-wiD;  and  making  use  of  their  own  ob- 
'servaidons,  they  were  cpeneraDy  armed  with  a 
pistol,  or  a  sword,  for  themselves,  in  case  they 
should  be  attacked  by  the  Papists.  In  order 
to  this,  I  did  come  down  with  my  lord  Howard, 
my  lord  of  Ctare,  my  lord  of  Huntingdon,  and 
my  lord  Paq:ett,  those  four  worthy  Protestant 
ioris,  aiMl  it  was  two  days  afler  the  parliament 
was  sat,  that  we  came,  and  I  went  out  of  town 
again  with  my  lord  Lovelace,  sir  Tho.  Player, 
and  mr  Robert  Clayton ;  and  I  am  sure  tney 
were  in  ao  great  a  fear  that  London  should  be 
inrprizedand  seized  on  by  the  Papists,  but 
.there  was  no  mortal  man  that  ever  heard  of  the 
Idi^^s  being  seized,  or  thought  of  it,  tiU  diese 
inea  come  and  tell  me,  that  I  had  such  a  de- 
sign, and  came  hither  with  that  purpose ;  but, 
iny  kird,  I  declare,  as  God  is  my  judge,  1 
would  not  have  it  thought  I  apeak  it  to  save 
my  life,  were  it  as  certeinly  a  truth,  as  it  is 
most  wickedly  a  falsehood,  that  I  had  a  design 
to  seize  the  kmg,  I  know  not  of  one  man  upon 
the  face  of  the  earth,  that  was  to  stand  by  me, 
pariuiment-man  or  other  person  whatsoever ; 
and  how  it  is  possible  for  me  to  attempt  that, 
being  a  single  person,  with  only  a  sword  and 
case  of  pistols,  let  any  man  judge.  And  I  do 
declare,  I  know  of  no  conspiracy  or  design 
against  the  king  or  ffovemment,  I  never  spoke 
•ne  of  the  treasonable  words  in  my  life,  that  is 
hid  against  me,  nor  had  ever  any  thoughts  of 
any  amii  thing.  God,  that  is  my  eternal  judge, 
knows,  that  what  I  speak  is  true. 

Z.  C.  J.  Well,  Mr.  Colledge,  wiU  you  call 
your  witnesses,  for  I  must  tell  the  jury  as  I  did 
at  your  remiest  conceminff  Mr.  Attorney,  that 
as  nothing  ne  said,  so  nothing  you  say  is  to  be 
believed  upon  your  allegation :  for  then  no  man 
would  ever  be  guilty,  if  his  own  purgation  by 
words  were  to  be  believed. 

ColL  Afylord,  1  thank  God,  I  know  my 
mm  innocency)  and  hope  to  prove  it.  I  have 
a  aoul  that  must  hve  to  eternity,  either  in  joy 
or  misery  ;  I  act  according  to  tnose  principles, 
and  I  hope  I  have  some  assurance  of  nw  own 
salvation  when  I  die,  I  would  not  call  God  to 
witness  a  lie,  to  save  a  thousand  lives.  My 
k>rdy  this  is  a  villainous  conspiracy  agiuust  me, 
andif  it  takes  place  against  me,  it  may  go  a 
.  great  way,  CSod  knows  how  far :  this  i^  the 
17th  or  18th  Sham-Plot  the  Papists  have  made  ' 


fhey  witl  try  it  upon  others,  and  sa%ope  to 

*  fkaan  off  their  own  treasons ;  but  I  say,  I  hope 

God  Almigh^  will  never  suffer  H.    My  lord. 


VOL.  VIU. 


I  tliink  the  first  witness  that  swore  against  ma 
was  Bf  r.  Dugdale ;  an^i  I  must  caU  my  wit- 
nesses as  I  have  thenV  here ;  1  know  no  person 
of  them  hardly,  and  this  that  is  done  (or  my 
defence  was  done  abroaidl.  My  ferd,  1  hava 
been  kept  close  prisoner  in  the  Tower,  an  A 
none  of  them  suffered  to  come  to  me,,  whilst 
the  popish  lords  have  had  the  liberty  and  pri- 
vilege to  ta"'  with  their  friends.  Here  are  wit- 
nesses, I  hope,  win  prove  that  these  are  su- 
borned men  ;  for  Maciiamarra  did  tell  me  pre- 
sently after  the  parliament  broke  up  at  Oxon, 
and  whispered  it  to  me  in  the  coffee-house, 
said  he,  there  is  a  design  laid  to  make  us  re- 
tract our  evidence,  and  gfo  over  to  Fitzgeralit. 
Said  t,  I  suppose  they  have  been  at  that  sport 
a  great  while.  Ay,  said  he,  they  make  large 
oners.  Said  I,  by  whom?  Said  he,  colonel 
Warcup  hatb  Keen  at  me,  and  tells  me—- «- 

Just.  Jones,  Macnamarra  is  not  produced  wi 
a  witness  at  all. 

ColL  No,  but  he  told  me  this,  that  there  waa 
such  a  desicpa,  and,  said  he,  1  will  get  you  and 
some  other  nonest  men ;  and  he  desired  me  to 
be  by  wheii  he  had  something  more  to  tell 
which  would  do  his  business  for  him,  but  tha 
next  news  I  heard  of  him  was,  he  was  put  into 
Newgate. 

X.  C.  /.  Call  your  witnesses,  Mr.  Colledge, 
ipd  prove  what  you  can. 

ColL  Call  Mr.  Hickman. 

Att.  Gen.  My  lord,  I  desire  he  may  ob- 
serve the  same  rule  he  desired  about  our  ivit- 
nesses ;  that  he  may  call  but  one  at  a  time. 

ColL   Yes,  yes,  I  wiU  call  them  one  by  one.- 

L.  C.  /.  Are  not  your  witnesses  togethei:  f 
■end  to  them. 

ColL  My  lord,  I  do  not  know,'  1  have  not 
seen  one  since  I  come.  This  is  not  tha  fhrst 
time,  my  lord,  the  Papists  have  designed  to 
take  away  my  life,  thouj^h  il  is  the  £st  time 
tfaay  went  about  to  take  it  away  by  law. 

£.  C.  /.  I  know  not  one  Papist  that  is  a 
witness  ^gainst  you.  ^ 

ColL  There  is  never  a  man  of  thein,  exceyt 
sir  Wm.  Jennings,  but  what  was  a  Papist 

Ati.  Gen.   What  say  you  to  Mr.  Masters?    . 

ColL  Mr.  Masters  says  nothing  material,  it 
was  only  a  jocose  discourse. 

Scrj.  Jeffi  It  was  very  pleasatat  discourse, 
upon  my  word ;  you  were  as  merry  as  when 
you  were  singing^  of  the  Rary  Shew. 

Just.  Jones.  What  do  you  make  mirth  of 
the  blackest  tragedy  that  ever  was ;  that  horrid 
rebellion,  and  the  murder  of  the  late  kfn^f    , 

ColL  I  never  justified  that  parliament  m  any 
stich  thing  that  they  did  contrary  to  law. 

Just.  Jones,    He  swears  it. 

Att.  Gen-  Hackman  does  not  appear,  call 
another. 

ColL  Call  Wil^m  Shewin,  (who  appeared.) 

L.  C.  J.  Look  you  here  friend,  you  are  not 
to  be  sworn ;  but  when  you  speak  in  a  court 
of  justice,  you  must  speak  as  m  the  presenae 
oif  God,  and  only  speak  what  is  true. 

ColL  I  would  not  have  any  body  speak  any 
thing  for  me,  but  what  is  trutn, 
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X.  C.  /.  IQfow  ask  him  what  yoa  wiU. 

Coil,  I  do  not  kuow  the  gentleman.  Bdt 
jpraj,  Sir,  will  you  tell  whiA  you  know  of  these 
witiMBfledP 

iSA^mii.  Name  aay  of  them  that  I  know, 
pmv.  Sir,  I  will  ten  yon. 

Coll,   Do  you  know  Bijan  Haynes? 

^Aeann.  I  know  there  w  such  a  man,  hut  I 
hsTtt  notfaitig  to  aay  to  him. 

Coll.    Do  you  know  Turbenrile  ? 

Shewin,  Yes.  ^ 

Coll,   Pray  tell  what  you  know  of  hiro. 

Shewin.  My  lord,  I  was  in  Turbervile's 
company  on  Thursday  night  last  at  the  Golden 
Posts,  at  Charing^-Cfross,  and  there  I  heard 
him  say,  that  if  I  were  at  Oxford  1  should 
hear  strange  things  against  CoUedge,  and  he 
would  lay  ten  to  one  that  Mr.  Bethel  and 
Mr.  Wilroore  should  be  hanged  at  Christmas, 
and  he  would  lead  him  by  the  gcrfd  chain  along 
Fleet-street,  and  down  with  nis  breeches  in 
the  middle  of  the  coffee-house,  with  a  band 
about  his  neck,  and  a  cloak. 

^j-  J^jS^'  I)i<}  be  say  all  these  thhigs  against 
Mr.  Shenff  Bethel  ?  I  assure  you  he  is  a  bold 


man. 


ColL   What  do  you  know  of  Mr.  Smith  ? 

Shewin.  I  know  him  by  sight,  but  I  have 
nothing  in  particular  to  say  concerning  him.  I 
Imye  something  to  say  toMacnamarra,  Sir,  if 
he  were  here. 

Coli^  Do  you  know  any  thing  of  this  Con ' 
ipinM^  in  general  P 

Jilst.  Jonei,  What  of  your  conspiracy  P 

Shewin  I  know  they  did  hiy  who  should  be 
lianged  at  Candlemas,  who  at  Christmas,  and 
who' at  several  other  times. 

X.  C.  X  What  did  you  hear  3fr.Turbervile 
•ay? 

Sheroin.  Those  words  I  spake  before  about 
sheriff  Bethel,  and  about  the  Amsterdam  cof-* 
fee^house. 

Coll.  Did  they  say  what  time  I  should  be 
hail$2fed  ?  For  the  discourse  rose  about  me. 

Sheann,  One  told  me  that  there  was  one 
that  did  design  to  be  returned  upon  thw  jury» 
that  was  resSfved  to  hang  him  right  or  wrong. 

High  Sheriff.  My  lord,  I  did  hear  there  was 
ioeh  a  one,  and  I  left  him  out  of  the  jury. 

X.  C  X  For  Mr.  Sheriff^s  honour,  we  must 
Cake  notice  of  what  he  hath  said.  He  says 
he  heard  of  a  man  that  spoke  something  of 
that  nature,  and  therefore  he  left  him  out  of 
thcjury. 

Coll.  Now  it  is  possible  these  witnesses  were 
at  the  same  sport. 

Shewin.  Was  Mr.  Peacock,  Mrs.  Fitzharrls's 
maid's  father,  or  she  here,  eidier  of  them  wit- 
nesses against  you  P 

a).JeffeHa.  No,theywerenot,Sir. 
L    They  did  swear  against  me  at  the 
finding  of  the  bin. 

Beij.  Jej^eries,  We  have  only  called  these 
witaittBes,  if  you  can  say  aby  thing  against 
hem,  do. 

Co//.  CaH  Henry  Hickman,  (tHioappeare  ^) 

Seg.  Holkmay.  Whara  do  you  lifiS,  Sir  P 


CMedge,      [fi^ 

Hicknum.  At  Holborn-bridge. 

Att.  Oen.  What  trade  are  you  P 

Hickman.  A  cabinet-maker. 

X.  C.  X  What-do  you  ask  himf 

Coll.  Do  you  know  Haynes  P 

Hickman.  Yes,  very  well ;  because  he  usad 
to  come  to  my  house  to  a  popish  widow  that 
was  a  lodger m  my  house  where  I  live  now; 
and  this  person  was  a  prisoner  at  Haynes> 
when  he  was  a  prisoner  in  the  Fleet.  I  al- 
ways had  a  suspicion  he  was  a  priest,  not  that 
I  could  accuse  him  really  of  any  thing,  hut 
he  several  times  using  to  come  to  my  house, 
I  thought  so  of  him,  and  discoursing  with  my 
landlady. 

X.  C.  J.  Your  tenant  you  mean  P 

Hickman.  Yes,  my  tenant.  I  asked  her 
what  this  fellow  was  ;  sHid  she,  he  is  a  very 
dangerous  fallow,  though  he  is  a  papist,  and  I 
am  one  myself^  yet  he  is  a  dangerous  person, 
and  be  does  not  much  care  what  he  swears 
against  any  one. 

Just.  Jones.  This  your  tenant  told  you,  what 
do  you  know  yourself  P 

Hickman.  Another  time  he  came  to  sp^ak 
with  my  tenant  Mrs.  Scot,  who  is  now  gone 
into  Ireland  ;  when  he  came  to  the  house,  he 
asked  me,  is  Mrs.  Scot  within  P  Tea,' said  I,  Mr. 
Haynes,  she  is  above  ;  and  up  he  goes  and 
there  they  locked  the  door  and  plucked  out 
the  key  :  so  I  slipt  off  my  shoes,  for  1  thought 
there  might  be  more  danger  firom  such  people 
than  I  could  discover  any  other  way.  So  I 
went  up  stairs,  and  stood  at  the  door,  and 
hearkened,  hearing  my  landlady  talk  somethinjg' 
to  him,  he  raps  out  a  great  oath  <  God  damn 
'  me,'  said  he  <  I  care  not  what  I  swear,  nor  who  I 
'  swear  against ;  for  it  is  my  trade  to  get  money 
'  by  swearing.'  Whereupon,  my  lord,  I  came 
down  as  fast  as  I  could,  and  ahttle  afler  I  sawhiiii 
go  out,  and  as  soon  as  my  landlady  came  dowo, 
said  I,  Mrs.  Scot,  I  desire  you  would  provide 
yourself  as  soon  as  you  can :  I  would  he  ehril 
to  you,  and  I  would  not  nut  you  to  a  nonplus 
because  your  goods  by  the  law  will  be  seized 
for  not  (departing  according  to  the  kine-s  pro- 
clamation. So  a  while  ago  since  this  business 
of  Haynes's  swearing  against  my  lord  of  Shaf- 
tesbury, I  bethought  myself  of  some^  other  hvi- 
sinesses  I  had  h^rd  :  ITo  find  out  the  knavery 
I  went  to  the  Fleet,  where  he  hath  a  very  ill  cha- 
racter, as  well  amongst  the  papists  as  (he  pro- 
testants.  Whereupon  I  asked  one  fellow  th4t 
was  a  kind  of  a  porter,  if  he  knew  any  tiiinyg 
of  him ;  said  he,  go  to  such  an  one 

Seij.  Jefferies.  We  must  not  permit  this  for 
example  sake,  to  tell  what  others  said. 

X.  C.  X  Nothing  is  evidence,  but  what  yoa 
know  of  your  own  knowledge ;  you  must  not 
tell  what  others  said . 

Hickman.  This  I  do  say,  I  heard  him  say  ; 
and  there  are  tiiose  that  can  produce  a  letter — 

Seij.  Ji^.  Bring  those  people,  but  you  must 
speak  notliing,  hut  upon  your  own  knowledge. 

Hickman.  I  was  at  the  chamber-door,  uid 
lookedhi  atthe  key-bole,  and  he  sat  dowu  at 
the  window. 
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X.  C,  J.  Howloofi^  ago  was  it  piuy  ? 

Hickman.  Avear  aikf ahalf. 

Att,  Gen,    You  are  an  eves-4ropper  I  per- 

HKkman.  I  did  not  know  what  danger  he 
miglit  bring  men  into,  because  he  was  a  papist. 
I  have  taken  an  oath  to  be  true  totheking  and 
I  win  as  hug  as  I  Ktc.  For  this  gentleman, 
I  nerer  bebdd  him  till  last  night,  in  all  my 
dajrs  ;  though  he  li?ed  by  me,  I  neyer  saw  him. 

L.  C.  /.  Well,  call  thenext. 
.  Coll,  I  never  saw  this  raitleman  ;  but  you 
see  what  Haynes  hath  dedared. 

8eij.  J^eries.  This  man  says,' he  did  say  so. 

CoiL  And,  for  ought  I  perceive,  he  does  ac- 
cordmglj.    CaUEluabeth  Oliver.  (Who  ap- 

i.  CC  J.  Mrs.  Oliver,  stand  up.    What  do 
yooask  ber? 

Coll.  Do  you  know  Haynes,  pray;  Bryan 
fiaynes? 


ws.  OUver.  Yes. 

CoU,  Pray  teD  die  court  what  you  know  of 
Jiim. 

Mrs.  Oliver,  I  know  him  yerj  wclL 

L.,  C.  J.  What  do  vott  know  of  him  ? 

Otiver.  He  writ  a  letter  in  my  father's  name 
itaknown  to  mv  lather. 

L,C,J,  Did  you  see  him  write  it? 

Oliver,  I  saw  him  write  it. 

£.  C.  J.    Read  it.     By  whom  is  it  sub- 
scribed? 

Clerk,  By  nobody. 

X-  C.  J.  Why,  bow  is  it  written  in  your  fa- 
^er'a  name,  when  it  is  not  subscribed  at  all  ? 

Oliver,  He  writ  it  as  from  my  lather. 

8e^.  Jefferies.  Whither  did  he  bring  it  ? 

Oliver.  He  sent  it  into  the  country. 

8eri.  Jefferiet.  Can  you  write  and  read,  mis- 
tress?—0/iwr.  Yes. 

Sep.  J^eriet,  Who  did  he  send  it  by  ? 

Oliver.  The  carrier. 


^  Jefferiet,  When  is  it  dated  ? 

Clerk.  In  1677. 
,X.  C.  J.  Read  the  letter,  (Which  was  done.) 

X.  C.  J.  What  is  all  this  to  the  porp^Me,  un- 
less jpour  lather  was  here  to  prove  it  was  done 
whtloat  his  knowledge. 

Oliver,  My  father  ^  not  write  it. 

X.  C.  J.^Was  your  father  in  the  Fleet  then  ? 
.  Oliver,    Yes,  my  lord,  he  was  a  prisoner 
then? 

Coll,  Mrs.  Oliver,  do  you  know  any  thing 
mofreof  him  ? 

OUver.^  I  have  known  him  a  great  while ; 
I  know  him  to  be  a  very  ill  man. 
Beg},  Jef.  Must  she  tell  you  all  she  knows  ? 

Att.  Gen.  Did  you  ever  know  him  forswear 
luttelf? 

Otiocr.  No,  I  do  not  know  tibat. 

X'C.  X  Come,  call  another ;  thisisiM)thing 
ts  ihe  punMse. 

CiiXt,  CfaUMrs.  Hall.  (Whoappeaied.)  Pray, 
dsTou  know  Mr.  Bmn  tfajrnes ? 

(Mrs.  Hall,  Yes,  if  I  see  him  I  know  hin 
rBTweD. 

VoU,  What  do  yoa  know  of  him? 


Hall.  He  lodged  at  my  house,  and  came 
there  the  day  before  Fitzharris  was  tried,  an<i 
there  was  a  great  discourse  about  his  trial, 
and  I  was  enquirii^of  him  ;  and  I  told  him,  I 
must  expose  my  ignortmce,  I  did  not  know 
what  it  was  he  was  tried  for  :  and  said  he,  if 
you  please  to  sit  down,  I  will  tell  you :  madam 
Portsmouth  came  to  him,  and  went  upon  her 
knees,  and  h^fSlfS^  of  him,  if  he  had  any  kind- 
ness for  his  majesty,  that  he  would  now  skew  it 
at  .this  juncture  ;  and  she  told  him,  shelieard 
he  had  formeriy  acquaintance  with  one  Mr. 
£verard  abroad,  and  therefore  desired  him  to 
go  now  and  renew  it,  and  endeavour  to  get  him 
o?er ;  and,  if  he  could  possibly,  to  s^et  over 
some  others  to  make  a  Presbyterian  Plot  of  it 
This  is  true,  I  very  well  know  it ;  as  for  this 
gentleman,  I  never  saw  his  face  before  ;  but 
those  were  the  words  I  am  sure. 
X.  C.  X  What  were  the  words  ? 
ScklL  That  they  miffht  make  a  Presbyterian 
Plotofit  •       *       , 

CqH.  Did  he  say  so? 

Hall.  He  said  that  the  duchess  of  Ports- 
mouth did  so. 

XC.  X  What  a  story  is  this? 
Coll,  Did  not  he  say,  that  the  dudiess  of 
Portsmouth  had  empbyed  him  too  P 
HalL  No,  this  was  about  Fitzharris. 
CoU.    What   do   you   know   more   abont 
Haynes  ? 

HaU.  One  night  he  had  been  about  some  bu- 
siness for  me  in  law  with  one  Mr.  Woodward, 
an  attorney  at  law,  and  when  he  returned  I 
was  busy  m  the  kitchen  with  my  maid  about 
the  bouse,  and  he  came  up  to  me  ;  Madam, 
said  he,  this  night  I  had  a  message  from  the 
king  ;  a  justice  of  peace  met  me,  one  brought 
me  word,  that  the  king  had  sent  into  Ireland  to 
enquire  into  the  loyalty  ut'  my  family,  and  ho 
hatn  heard,  that  my  father  was  a  loyal  splw 

^'ect,  but  he  understood  strange  things  of  me  ; 
)ot  if  I  would  come  in,  he  would  grant  me  m^ 
pardon.     I  told  him,  said  he,  1  did  not  value  his 
majesty's  pardon  a  pin,  for  i  had  diQne  nothing 
that  might  make  me  stand  in  n«ied  of  it ;  but  I 
would  do  any  thing  that  raigtit  tend  to  the  pre« 
servation  of  Lis  majesty*s  'person  or  honour  ; 
but  to  do  such  base  things  as  are  beneath  a 
man,  I  will  never  do  it ;  and  he  whispered  me 
in  the  ear  (as  the  accusing  of  several  persons) 
and  since  he  sent  me  a  letter  by  his  mother-in- 
lait^,  Mrs.  Wingfield,  that  I  should  not  beKeve 
it,  if  I  heard  he  should  accuse  any  body  ;  but  I 
might  be  confident  he  had  not,  nor  would  ac* 
I  cuse  any  body. 

Coll.  Was  he  to  swesjr  against  the  Proles- 
tapts  P 

HalL  1  did  noi  enquire  any  questions ;  bat 
he  said,  such  base  things  he  would  never  do  as 
the  accusing  several  persons. 

Att.  Gen.  Pray^  mistress,  did  you  bdievo 
him  when  he  toloyou  he  was  so  honest  a  man  ? 

Hall.  How  do  you  mean,  Sir  ?   « 

Att.  Gen.  When  he  said  he  would  not  do 
those  base  things,  did  you  believe  him  ? 

Bs//.  I  nerer  saw  his  fiuce  bolbro  ho  oamo 


diere  to  lodge  ;  bat  I  saw  him  to  be  a  man 
that  made  bat  little  cooscience  of  what  he  said 
or  swore. 

Att.  Gen.  Did  you  find  him  a  bragging 
mtfnP 

Hall.  I  had  little  discourse,  but^  what  he 
•aid  of  himself.  But  there  is  one  thing  more 
about  an  Intelligence :  when  Thompson  had 
written  something  in  his  Intelligence  concern- 
ing Bryan  Haynes,  he  said,  he  would  write 
ah  answer  to  it ;  and  accordingly  he  reads  it 
-  to  us :  he  said,  he  was  going  that  evening  to 
get  it  put  into  one  of  the  Intelligences  :  the 
words  were  to  this  purpose :  "  Whereas  one 
Nathaniel  Thompson  had  falsely  and  mali- 
ciously accused  one  Bryan  Haynes  for  speak- 
ing treasonable  words;  he  the  said  Bryan 
Haynes  doth  declare,  that  be  challenges  any 
man  to  charge  him  with  it ;  but  he  owned  he 
had  an  hand,  or  was  employed  to  put  the  Plot 
upon  the  dissenting  Protestants." 

X.  C.  /.  Did  he  publish  that  in  the  Inlelli- 
gence  ? 

Hall,  I  nererread  it  pubhshed  ;  but  he  bad 
writ  it,'  and  read  it  to  us  several  times. 

Att,  Gen.  Doyou  go  to  churph,  mistress  ? 

Half,  I  hope  I  do. 

Sen.  Jeff.  To  what  church  ? 

CoT/.  Call  Mary  Richards,  Mrs.  Hairs  maid. 
(Who  stood  up.) 

X.  C  J,  \V  hat  will  you  ask  her  ? 

Coll.  Do  you  kc^ow  this  Bryan  Haynes, 
pray? 

Richards,  Yes,  he  lodged  there  where  I 
lived. 

Coll,  What  do  you  know  of  him  ? 

Richards.  I  know  he  writ  that  in  the  Intel- 
ligence niy  mistress  si>oke  of;  Thompson,  In 
his  Intelligence,  accusing  him  of  having  spoken 
treason,  he  reads  what  ne  said  he  would  put 
into  the  Intelligence,  that  he  never  spake  one 
word  of  treason,  and  be  writ  it  for  his  own  vin- 
dication ;  that  whereas  Nathaniel  Thompson,  in 
his  Intelligence  of  the  18th  of  June,  had  mali- 
ciously accused  one  Bryan  Haynes  of  trea- 
sonable words ;  there  was  no  such  thing. 

X.  C.  J,  And  that  was  to  vindicate  him,  that 
he  never  did  speak  any  treasonable  words. 

Bicltards,   Y"es. 

X.  C.  J.  Will  you  ask  her  any  thing  else  ?  * 

Colh  t  cannot  tell  what  she  says. 

X.  C.  J.  She  says,  he  writ  something  that 
was  in  answer  to  Thompson's  Intelligence,  to 
▼iadicate  himself  that  he  never  did  speak  any 
treasonable  words. 

Coll.  But  did  von  hear  him  say  any  thing 
of  these  Yrords,  toat  he  was  employed  In  a  Plot 
against  the  Protestants  ? 

Richards.  I  read  that,  in  what  he  wrjt  to  put 
in  the  Intelligence,  that  he  challenged  any  one 
to  appear,  and  charge  him  with  treason  ;  but, 
mid  he,  I  own  that  i  was  employed,  or  had  a 
hand  in  putting  the  Plot  upon  the  dissenting 
Protestants  ;  i^,  be  telling  my  mistress'  lie 
had  a  message  fi-om  the  king,  one^ing  him  his 
^  pardon,  1  a^ked  him  why  he.  did  not  accept  ^e 
kiqg'a  pardon  ?  Aim  I  sai^  hi^j  y  oa  d^  not  uiir 
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,  derstand  what  I  was  to  do  for  it ;  1  was  ta  do 
such  base'  things,  so  beneath  a  roan,  that  I  wfll 
never  do  them  :  I  hsu)  500/.  offered  me^  besides 
the  king's  pardon,  to  do  such  base  things  as  are 
beneath  a  man  to  do.  '   '  , 

Coll,  What  were  the  base  things  be  faid  he 
was  to  do,  and  would  not  do  f 

Richards.  I  cannot  tell,  he  did  not  say  to  me 
what  they  were. 

Att.  Gen.  When  was  this  P 

Richards.  It  was  a  week  before  he  was  taken. 

Att.  Gen.  That  is  two  months  ago. 

Coll.  It  was  since  the  parliament  sat  at 
Oxford  :  but  what  was  that  be  was  employed 
to  do,  did  he  say  ? 

Rich.  Why,  he  said  m  his  answer  to  tha 
Intelligence,  he  was  one  that  had  an  band  to' 
put  the  Plot  upon  the  dissenting  ProteirtaQt^. 

ColL  CaU  Mrs.  Wingfteld.  (Who  appeaifed.) 

X.  C.  /.  What  is  your  Christian  name  P 

Mrs.  Wingfield.  Mary. 

X.  C.  J.  Whatdo  you  ask  her  ? 

Coll.  Do  you  know  this  Bryan  Hayn^, 
pray? 

Wingfield.  Yes,  very  well. 

Coll.  What  do  you  know  of  him? 

Wingfield.  I  know  nothing  of  Mm,  but  he 
is  an  honest  man  ;  he  marned  my  daughttf , 
and  always  carried  himself  like  a  gentleman  ; 
he  scorns  the  thing  that  is  unhandsome,  ai(d 
never  did  any  thing  that  is  unhandsonie  in  1^ 
life. 

*   Serj.  Jeff.  Pray  how  came  you  by  this.  wi(* 
ness  ?  Have  you  any  more  of  them  r 

Coll.  I  never  saw  h'er  before,  but  I  believe 
she  hath  said  something  else  in  another  place. 
Did  you  ever  say  the  contrary,  pray  P 

Wingfield.  Nobody  can  say  so;  and  I  had 
done  the  gentleman  a  great  deal  of  wrong,  if  I 
had. 

ColL  Call  Mr.  Whaley.    (Who  anp^ar«d.>    ' 

X.  C.  J.  What  is  vour  name,  Sir  r 

ITAa/ey.  John  Whaley. 

Coll.  Did  you  know  Bryan  HavneaP 

Ait.  Gen.  Where  do  you  dwell,  Sir  P 

Whaley.  At  the  Hermitage,  beyond  tbc 
Tower. 

Coll.  I  do  not  know  you,  Sif  ;  .but  what  i» 
you  know  of  bini? 

Whaley,  I  never  saw  von,  ^r,  until  toMla^  ; 
but  that  which  I  think  1  am  called  for  is  this, 
though  it  H-as  upon  Sunday  that  I  received 
this  <same  suli^pcBoa  to  come  down  hither  $  hqt  y 
about  six  years  ago,  Bryan  Haynes  was  a  {Hri- 
soneriothe  King's-bencbi  and  he  came  down 
to  the  celfar  which  I  l^ul  taken  of  th^  marsha^ 
to  sell  drink  in ;  and  coming  down  tp  driw 
in  one  of  the  rooms  of  the  cellar  that  beloD^ppd 
to  me,  be  took  away  a  tankard,  and  want  iip 
with  it  One  of  the  men  followed  him  ^p  ;  ^ 
I  weqt  to  the.  marsl:^  to  complain,  i^^d  told  him 
of  it ;  and  the  marshal  took  him  from  the 
master's  side,  and  pnt  him  into  the  oommoa 
side.  That  is  all  I  Know  of  iiioa  any  way^  41- 
ijectly  or  indirectly. 

X.  C.J.  Why  did  yoa  not  indict  him  of  K? 

Whaley.  Iv^iO^gukoiifAi^Si^  ' 
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jaoc'  who  was  the  marshal ;  and  be  put  hum 
ntmi  the  roaster's  side,  into  the  common  side. 

L-  C.  J.    He  was  no  good  justice  of  the 
peai5e  in  the  mean  time. 

ColL  Call  Mr.  John  Lun.    (Who  appeared.) 
Do  you  know  Bryan  Haynes,  Mr.  Lun? 

Lun,  I  have  seen  him  twice  ;  tlie  first  time 
I  ever  saw  him  was,  I  went  into  the  Derby 
A]e-House,  to  enquire  for  one  Mickletbwayte, 
a  kinsmaD  of  mine,   aiul  there  this  Bryan 
Haynes  was,  in  a  little  room  next  the  ditch, 
near  the  door  that  goes  out  there,  as  if  he  wee 
aslaep,  and  he  roused  himself  up  ;  and,  as  I 
was  walking  there,  8ir,  said  he,  wiU  yoa  take 
part  of  a  tankard  with  me  (that  was  his  ex- 
pression.)    Witli  that,  said  I,  I  do  not  care  if  I 
00.    And  the  first  thing  he  b^n  was  the 
Idnff's  health,  theh  the  queen's,  then  the  duke 
of  York's,  then  he  fell  very  foul  against  the 
grand  jury,  because  they  had  not  R>und  the 
bill  against  Colledge,  who  is  a  gentleman  that  I 
never  saw  before  in  my  life  but  once,  as  I  know 
of:  and  he  said,  my  lord  Shaftesbury  was  a 
little  toad)  but  he  would  do  his  business  very 
suddenly.   Then  he  railed  upon  ^e  parliament, 
and  said  they  were  a  company  of  rogues,  they 
would  jgive  tlie  king  no  money,  but  he  would 
hdp  hun  to  money  enough  out  of  the  fanatics 
estates.     And  he  said,  Siey  would  damn  their 
soub  to  the  devil  before  their  Catholic  cause 
should  sink. 
Serj.  Hollotoay.  When  was  this  F 
Lun,   It  was  three  or  four  days  after  the  biU 
was  brought  in  Ignoramus  by  the  Grand  Jury. 
Just.  Jones,  Was  he  alone  ? 
Imh.  Yes,  he  was. 
Coll,  Is  that  all  you  have  to  sav  ? 
Lun.  One  thing  more,  my  lord.    On  Mon- 
day last  I  was  at  Uxbridge,  and  a  gentleman 
sent  his  man  on  purpose  to  let  me  know  Imust  go 
to  Colebrook,  and  stay  till  they  came  thither. 
When  I  came  there,  1  met  Bi-yan  Haynes  at  the 
Crown  kitchen  window,  and  he  was  stiiring  a 
glass,  of  brandy,  and  sweetening  it  with  sugar  ; 
said  he,  8ir,  will  you  drink  ?  Here  is  the  lung's 
iiealth  to  you :  So  I  drank,  and  asl^  him  how 
he  did.     Do  vou  know  me,  Sir,  said  he  ?    Yes, 
said  I,  I  drank  Mith  you  once.     Says  he,  you 
have  a  good  memory.    So  then  a  pint  of  sack 
was  called  for,  and  after  that  pother,  and  then 
came  down  Mrs.  Peacock;   and  being  very 
■fine,  all  in  her  flowered  silks,  1  asked  what 
gentlewoman  that  was  ?    Said  he,  it  is  Mrs. 
razbarris.    No,  says  I,  it  is  not ;  they  say 
she  13  gone.     But  suid  he,  it  is  her  maid  ;  and 
Sherift  Bethel    is  to  marry  her :  As  I  have  a 
soul  to  save,  I  tell    you    nothing  but  what  is 
truth.    Thereupon,  said   I,  Sheriff  Betliel  is 
able  to  maintain  her,  he  hath  a  good  estate  : 
Bi«L  aaid  he,  it  shall  he  the  kiog's  ere  long. 

ColL  So  that  here  is  a  plain  design  against 
aD  the  protestants. 

Lun.  So  with  that,  my  lord,  if  it  please  your 
Jbanour*  I  clapped  my  groat  down  at  the  bar, 
and  went  out  of  the  'room.  Nay  said  he,  let 
ts  have  one  health  move  ;  aii^  fk9  he  ha4  his 


Hajfnes,  I  humbly  desire  you  to  caU  for  Mr, 
White,  the  king's  messenger,  who.  was  by. 
I  never  saw  the  man  before  he  was  at  Ux- 
bridge ;  and  askinj^  Mr.  White  who  he  was  ? 
said  be,  his  name  is  Lun,  he  was  my  prisoner 
two  years. 

L.  C.  /.  What  say  you  to  the  discourse  he 
talks  of  at  Fkiet-Bridffe  ? 

Hayneft.  My  lord,  lam  upon  my  oath,  aud 
'  I  never  saw  him  in  my  life  before  I  saw  him  at 
Uxbridge. 

Lun,  I  will  take  my  Sacrament  upon  it, 
that  what  I  have  averred  is  true 

Serj.  Jeff,  I  suppose  you  are  both  know% 
and  then  your  credit  wilfbe  left  to  the  jury. 

Aft,  Gen.  There  is  Mr.  White  ;  pray  swqu> 
him.     (Which  was  done.) 

L.  C.  J.  Do  you  remember  that  Haynes 
asked  who  Mr.  Lun  was? 

White,  It  was  at  the  bar  of  the  Crown-inn 
at  Uxbridge  ;  and  I  being  there,  Mr.  Lup 
came  into  the  yard,  and  I  knowing  Mr.  Lun, 
asked  him  how  he  did  ;  he  said  he  Was  glad  to 
see  me,  and  he  called  tor  a  pint  of  sack  to  make 
me  drink.  Haynes  stood  by,  and  he  as]^ 
who  he  was,  and  I  told  him  ;  and  we  drank  the 
king's  health  ;  but  fi>r  any  thing  of  those 
wonis  that  were  spoken  there,  Sir,  I  did  ^ot 
hear  one  word  of  mem  ;  but  he  thanked  me 
for  my  civility  when  I  summoned  him  up  to 
the  court ;  and  seeuig  Mr.  Haynes  by,  h^ 
asked  who  he  was  f 

Serj.  Jeff  And  you  take  it  upoa  your  oatfi, 
that  he  asked  who  Haynes  was  ?  x 

White,  Yes,  I  do. 

Serj.  Jeff.  Pray,  did  you  hear  any  discourse 
that  time,  as  if  tnere  had  been  a  meeting  upoii 
Fleet-Bridge.^  *^   ' 

White,  Not  one  word  of  that. 

Lun.  I  will  take  the  sacrament  upon  it,  what 
I  say  is  true. 

Serj.  Jeff,  We  know  you,  Mr.  Lun ;  we 
only  ask  questions  about  you,  that  the  jury 
may  know  you  too,  as  well  as  we.  We  re- 
member what  once  you  swore  about  an  anny . 

ColL  I  don't  know  him.  ' 

Lun.  I  don't  come  here  to  give  evideaoe  of 
any  thing  but  the  truth  ;  1  was  never  upon  my  . 
knees  before  the  parliament  for  any  thino'. 

Serj.  Jeff.  Nor  I  neither  for  much ;  b^t  yet 
once  you  were,  when  you  cried,  ^  Sgatt^  the^i, 
*  good  Lord.' 

CoU.  Call  Mr.  Broadgate. 

L.  C.  J.  What  is  your  Christian  name,  Sir  ? 

Broadgate.  Jeremiah. 

L.  C.  J.  What  do  you  asik  him  ? 

Broadg.  My  lord,  1  a^  a  stranger  to  ^ 
prisoner  at  the  bar  ;  what  I  have  to  say  is  cof  - 
corning  Mr.  Turbervile,  whom  I  met  pue  di^, 
and  he  asked  me  how  I  did  ?  Suid  he,  I  owe 
you  a  little  money,  but  I  will  pay  you  iu  a 
short  time  ;  but  if  you  will  gn>  to  arink  a  glafs 
of  ale.  No;  said  I,  I  am  in  naste,  and  dd  not 
care  for  going  to  drink.  Said  he,  you  4ka|^  09 ; 
so  away  we  went,  and  when  we  were  sai,  ^gfA 
he,  Wnen  did  you  see  Turhervile,  tnat  waa  niy 
lord Powis'e  butler i  ^  1^  ]|pe  wm^  W^. 
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rogue  to  me,  and  when  he  stood  up  for  the  na- 
tioD's  ^oody  he  vilified  my  evidence,  and  afler- 

wards lie  came  to  me  with  Dr. to 

heg  my  pardon ;  but  1  would  not  forgive  him 
for  the  whole  world.  And,  speaking  of  the 
kioff 's  evidence,  said  he,  the  kuig's  evidence 
arelooked  upon  as  nothing,  as  poor  inconsider- 
able mean  fellows,  and  their  paries  are  les- 
0ened  ;  and,  said  he,  I  have  had  the  greatest 
|iroffer8  from  court  of  preferment  and  rewards, 
if  I  woukl  go  froni  what  I  have  said,  and  come 
upon  the  contrary ;  and  he  repeated  it,  yes, 
upon  the  fs^th  of  a  man,  and  from  the  highest : 
Rut  said  he,  I  have  a  soul  and  a  body,  a  body 
for  a' time,  but  my  soul  for  eternity,  and  I  can- 
not go  irwi  it  He  went  over  it  again  ;  I 
might  have  what  I  would,  if  I  would  go  from 
what  I  have  said,  and  come  upon  the  con- 
trary. 

Att,  Gen.  But  he  does  not  go  from  any 
thing  of  what  he  hath  said. 

Co//.  Did  he  say  what  he  was  offered,  and 
hy  whom  P 

Broadg,  He  said,  he  had  very  great  offers 
Ihwn  the  court  if  he  would  disown  the  plot,  and 
go  upon  the  contrary. 

L.  C  J.  But  he  does  not  disown  it  ? 

Jnst  Janet.  Na^,  he  had  a  soul  to  save,  and 
oottU  not  go  from  it 

Serj.  J^.  You  tidk  of  the  contraiy,  and  the 
contrary  ;  whatdid  hemean  by  that  f  What 
pkit  should  he  disown  ? 

Broadg.  The  popish  plot 

L.  C.  J.  He  does  not  disown  it,  nor  never 
did  disown  it. 

CoU.  He  would  make  a  presbyterian  plot  of 
it  now,  for  be  cannot  say  lanii  in  the  popish 
ptot.  Sir,  do  you  know  any  thing  more  or  him  ? 
Or  did  he  name'me  ?  Or  that  he  was  to  swear 
against  me,  or  any  Protestant  f         ' 

Broadg.  No,  only  he  said  the  king's  evi- 
dence were  vilified,  and  looked  upon  as  poor 
inconsiderable  ftftllows ;  but  it  seemed,  if  he 
would  go  on  the  other  side  he  might  have  great 
preferments  and  rewards. 

X.  C.  J.  Yon  make  a  wrong  comment 
upon  it,  Mr.  CoHedge ;  it  was  if  he  would 
retract  hi$  evidence,  and  disown  the  plot. 

Coil.  I  leave  it  to  ^our  lordship  and  the  juiy 
to  make  the  sense  ot  it. 

Broadg.  I  saw  Mr.  Turbervile  since  I  came 
hither,  and  he  asked,  Are  you  come,  Mr. 
Broadgate,  to  give  evidence  against  me  ?  Says 
I,  I  am  come  to  declare  truth,  and  nothing 
but  the  troth. 

Serjeant  Jeff.  You  might  have  staid  at  home 
ibr  anv  thing  mafetrial  tnat  yx>u  do  evidence. 

(M.  CaUMr.Zeal.    (Who  appeai-ed.) 

Li  C.  J.    What  is  your  christian  name,  Sir  ? 

XeiU.  John:^ 

L.C.J.  Wliat  would  you  ask  him? 

Se^oaik  HoUomay.  Where  do  you  dwell. 
Sir  f^Zeal.  Ii|  London. 

B6iF|k  Jeff.  W^hereabouts? 

9taL  In  F«ttter-lane. 

ttlp.  HMmmy:  What  oonntiTman  are  yon 


Att.  Cen.   Whereabouts  in  Somersetshire 
were  you  lK>m  ? 

Zeal.  By  sir  Willkim  Portman's,  within  tiz 
miles  of  him. 

Serj.  Je/^  What  trade,  Sir  ? 

2^aL  No  trade. 

Serj.  Jeff.  Have  you  any  estate? 

Zeal,  My  flither  lias.     I  was  bred  to  wait 
upon  a  person  of  quality. 

ColL   Do  you  know  Turbervile,  Sir  ? 

Zeal.    Yes,  Sir,  I  do. 

Coll.   What  do  you  know  of  him  ? 

Zeal.  Sir,  I  know  nothing  but  what  Mr.  Ivy 
told  me  with  his  own  mouth. 

L.  C.  J.    Do  YOU  know  any  thing  of  your 
own  knowledge  r 

Att.  Gen.  Has  Mr.  Turbervile  told  you  any 
thing? 

SSal.  Not  concerning  Mr.  CoUedge  he  has 
not. 

Coll.  Ivy  was  amongst  them. 

Zeal.  Yes,  my  lord,  he  was  the  first  that 
swore  this  presbyterian  plot. 

Ls  C.  J.   We  know  of  no  presbyterian  plot 

Coll.  Can  yon  say  any  thing  of  your  own 
knowledge  concerning  Turbervile? 

Zeal,  r^^othing  but  what  Mr.  Ivy  told  me. 

Serj.  Jeff.  That  is  not  of  your  own  know* 
ledge,  and  so  it  is  nothing,  for  he  is  not  pro- 
dvLoeA  in  this  cause. 

Coll.  Pray,  my  tord,  give  me  leave  to  call 

Wr.  lyy. 

Sen.  J^.  Do,  if  you  wOI.    (He  stood  up.) 

Coll.  What  was  that  you  heard  Turbervile 
say  of  me,  or  of  any  presbyterian  plot? 

Ivy.  I  never  heard  nim  say  any  thing  of  a 
presbyteriad  pk>t  in  my  life. 

Cell.  Did  not  you  tdl  Zeal  of  such  a  thing? 

Ivy.  No,  I  never  did. 

Coll.  Hark  you,  Mr.  Ivy,  you  have  sworn 
against  me,  have  you  not  ? 

Ivy.  What  I  have  sworn  against  you  or  any 
other  person,  is  true. 

Coll.  What  have  you  sworn  against  me  ? 

Ivy.  I  am  not  bound  to  answer  yon. 

Coll.  Did  not  you  call  me  out  with  Macna* 
tnarra  and  Haynes,  to  the  Hercules  Pillan  ? 

L.  C.  J.  Look  you,  Mr.  CoUedge,  I  will 
tell  you  something  for  law,  and  to  set  yoi| 
right;  whatsoever  witnesses  you  call,  yoo 
cidl  them  as  witnesses  to  testify  the  truth  for 
yon;  and  if  you  ask  them  any  questions,  you 
must  take  what  they  have  said  as  truth: 
Therefore  yon  must  not  think  to  ask  him  any 
questions,  and  afterward  obJI  another  witnesa 
to  disprove  ^our  own  witness. 

CoU.  I  ask  him,  was  he  the  first  tin^  with  , 
us,  when  I  was  called  out  of  the  coffee-house  * 
to  hear  Haynes's  discbvery  ? 

X.  C.  J.  Let  him  answer  you  if  he  wil( ; 
but  yon  must  not  afterwards  go  to  disprove 
him. 

Coll.  If  he  were  sworn  agunst  me,  I  would 
not  ask  him  any  qoestifnis,  for  he  is  among 
them. 

L.  C.  J.  Ask  him  whit  yon  will. 

CoU.   I  dent  not  if  he  faaTeswon  against 
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Coli.  Where  is  the  petitioii  to  the  oommoB 
couDcO,  doctof  ? 

Gates.  I  have  it  in  my  band. 

L.  C.  J,  By  whom  was  it  presented  ? 
/>ates.  It  was  giren  by  Mr.   Turberrile  and 
Mr.  Macnamarra,  tQ  Mr.  Wilmore. 

L,  C.  /.  Was  you  present  when  it  was  de- 
Jirered  ? 

Gates,  Mr.  Wilmore  did  deliver  it  to  me  be- 
fore he  wais  apprehended  ;  for,  behig  to  com* 
down  as  a  witness,  he  was  taken  up  and  com- 
mitted to  jirisoB. 

X.  C.  /  Whose  hands  are  to  it  ? 

Gates.  I  know  Mr.  Torbervile's  hand,  he 
wiU  not  disown  it. 

CUrk  reads.  It  is  subscribed  Edward  Tor- 
bervile,  John  Macnamarra. 

£.  C.  /.  Lo^  you,  Mr.  CoUedgc,  what  wonl 
IS  there  m  all  this  petition  that  is  acontradiolioii 
to  what  they  hare  said  now  P 

ColL  I  did  not  hear  ity  my  loi^.  • 

i.  C.  /.  TTiey  say  they  are  constant  wit- 
nesses for  the  king  asainst  the  papists  :  and 
th^  have  been  tempted  to  unsay 'what  they 

hare  said:  How  does  that  contradict  what  th^ 
say  now  ?  ^ 

Coll.  I  suppose  they  saydiey  have  been 
tempted  to  turn  the  plot  upon  other  people,  and 
to  make  a  plot  upon  the  Irotestants. 

i.  C.  J.  They  have  been  tempted,  they  sar 
by  the  papists,  to  unsay  what  they  hare  said  • 
but  thejury  heard  it  read,  and  wA  me  it  ite 
dueweight.  Will  you  ask  Mr.  Dates  any  ques- 
tions ?  ^  ^ 

Coll  WhatdoyouknowofMr.Turbcrvilef 

Gates,  As  to  Turbervile,  my  k)rd,  a  little  be- 
fore the  witnesses  were  sworn  at  tiie  Old-Bailey 
I  met  with  Mr.  Turbervile, I  was ina  coach, but 
seeing  Mr.  Turbervile,  I  stept  out  of  the  coach 
and  spoke  with  him  ;  for,  hearing  that  he  was 
a  witness,  I  did  ask  him,  whether  he  was  a 
vvitness  or  no  against  CoUedge  ?  Mr.  Turber* 
vile  said,  he  weuki  break  any  one's  head  that 
should  say  so  against  him ;  for  he  neither  was 
a  witness,  nor  could  give  any  evidence  agttin0i 
him.  So  after  he^came  from  Qxon,  T  met 
withMr.  Turbervile  again;  and- hearing  he  had 
been  there,  I  asked  him  if  he  bad  any  thing 
against  Colledge  ?  He  said,  yes,  he  had  h&Sk 
sworn  before  ihe  grand  jury.  Said  I,  did  not 
you  tell  me  so  and  so  ?  Why,  said  he,  the  pnK 
testant  citizens  have  deseited  us  ^  und  <  Uod 
damn  him,'  he  would  not  starve. 

L.  C.  J.  Would  he  say  so  to  you  ? 

Gates,  Yes,  my  k>rd,  he  said  Uioiw  yeiy 
words. 

Sen.  Jefferies,  It  is  Mr.  Oates  saying,  it  b 
Mr.  Turbervile'soath. 

Gates.  Several  times  he  did  xepeat  it ;  but 
when  I  asked  him  what  he  had  swom,  he  said 
I  am  not  bound  to  satisfy  people's  cuziosities. 

L.  C.  /.  What  say  you  to  it,  Mr.  Tudbet- 
vileP 

T}irb.  My  lord,  the  first  pairt  cf  the  dactoi'a 
discourse  in  part  is  true  ;  I  met  Imn  just  at  m 
k>dgings,  and  the  doctor  alighted  mil  of  bil    - 
coach  and  ^ke  to  me,  andioritednKt^^caBlei.-' 
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ye»  for  truly  I  cannot  expect  a  good  answer  t 
'  from  him  ;  but  be  was  by  when  Haynes  made  ' 
his  diSooTery. 

JL  C.  J.    Win  you  ask  him  any  questions? 
Cali.    I  ask  whether  he  hath  given  any  evi- 
dence against  me  any  where  ? 
Ivy.  I  am  not  bound  to  answer  you. 
X.  C.  J.  Tell  him  if  you  have. 
Ivif.  Yes,  mv  lord,  I  have. 
ColL  Then  Ithink  he  is  no  good  witness  for 
me,  when  he  hath  sworn  against  me. 

Ivy.  I  have  swom  against  him  and  others. 
You  know  that  you  and  I  have  had  a  spreat 
many  intrigues  aoout  thisbusLness  in  hand,  and 
how  we  deSt  with  Mr.  Haynes. 

Z.  C  /.  Look  you,  be  does  not  call  you  for 
a  witness  for  him,  you  can  testify  nothing,  and 
so  you  must  be  ouiet. 

Coll.    Call  Mr.  Lewes.    (Who  appeared.) 
X.  C.  /.  What  is  your  christian  name  ? 
Lewes.  William. 

ColL  Pray,  Mr.  Lewes,  what  do  you  know 
about  Turbervile? 

Lfwes.  I  know  nothing  at  all  I  assure  you 
of  him  that  is  ilL 

Coll.  Do  you  know  any  thing  concerning 
any  of  the  evidence  that  hath  been  given  here  ? 
Lewccs.  If  1  knew  any  thing  relating  to  you, 
I  would  declare  it ;  but  I  know  summing  of 
Mr.  Ivy ;  it  has  no  relation  to  you,  as  I  con- 
ceive, but  against  my  lord  of  Shaftesbury. 

L.  C  J.  You  would  call  Ivy  for  a  witness, 
and  now  you  call  one  against  him ;  and  that  I 
^  you,  you  must  not  do ;  but  Ivy  is  not  at 
all  in  this  case. 

ColL  Do  you  know  any  thing  of  the  rest  of 
tibem,  Haynes,  or  Smith,  or  Dugdale? 

Laoes.  'No  more  than  what  Mr.  Zeal  told 
me  was  told  him. 

CoU.  Do  you  know  any  tbmg  of  a  presby- 
tcrian  plot  P 

Lewes,  If  the  court  please  to  hear  me,  I  will 
tdl  myknowledge  of  that ;  but  I  know  nothing 
tiiat  imects  him  in  the  least,  only  that  which 
concerns  my  lord  Shaflesbury. 

X.  C.  J.  That  is  nothirig  to  the  purpose,  call 
another. 

Lewes.  Tliere  was  not,  to  my  knowledge,  a 
word  mentioTied  of  your  name :  I  will  do  you 
aB  the  justice  I  can ;  if  I  knew  any  thing  con^ 
oemingyou,  I  would  be  sure  to  relate  it. 

Coui  1  cannot  say  who  can,  or  who  cannot ; 
I  lun  astrangerto  all  of  it. 
X.  C.  J.  Well,  call  your  next  witness. 
ColL  My  Ibrd,  there  was  a  petitioki  present- 
ed to  the  common  council  of  London,  wherein 
they  set  ont,  that  they  were  tampered  withal 
about  a  Plot  against  the  Protestants. 
X.  C  J.  A  petition,  from  whom  P 
ColL  I  cannot  tell  from  whom  ;  from  some 
of  these  witnesses. 
X.  C.  J.  Who  preferred  and  sighed  it  P 
CoU,  Mr.  Turbervile  was  one.  Fray  call  Dr. 
Oates.  ^ 

X.  C.  X  The  prisoner  caDs  upon  you,  Mr. 
CMm.    What  woi4d  you  a«k  1^0,  Mr.  Col- 

Mg«r 
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nistrv  W  the  church  of  Englaad,  and  these 
words  do  not  become  a  minister  of  the  g^pel : 
His  reply  was, '  God  damn  the  gospel.'  This 
is  truth,  I  speak  it  in  die  presence  of  God  and 
man. 

L.  C.  J.  Can  you  say  any  thing  of  any  of  the 
other  witnesses  f 

Oate*,  As  for  Air.  Dugdale,  I  was  en- 
gaged for  him  f6r  50/.  for  lut  Lent-assizes,  he 
wanted  money  to  go  down  to  the  assizes,  having 
paid  some  debts,  and  paid  away  all  his  money ; 
and  so  I  engaged  for  50/.  that  he  borrowed  of 
Ri<;hard  the  coffee-man.  After  he  came  from 
Oxon,  I  called  upon  him  to  hasten  to  set  his 
money  of  the  Lords  of  the  treasury,  which,  as 
near  as  I  remember,  was  ordered  nim  upon  his 

Setition,  for  so  I  heard.  And  that  time,  said  he, 
ir,  I  hear  there  is  a  great  noise  of  my  being 
an  evidence :  against  whom,  said  I :  against 
several  Protestants,  my  lord  Shalbhiiry,  and 
others :  Said  I,  I  never  heard  any  thing  of  it : 
says  he,  there  is  nobody  hath  liny  cause  to  make 
any  such  report  of  me,  for  I  can  God  to  witness 
I  know  nothing  against  any  Protestant  in  Bag- 
land.  After  that  I  met  with  Du^ale  at  RicE- 
ard'scoflTee-house,  and  pressing  him  for  the  mo- 
ney, and  he  saying  he  iiad  it  not  just  then,  but 
wonid  pay  it  in  a  httlc  time,  Mr.  Dugdale,  said 
T,  you  nave  gone,  I  am  afraid,  against  your 
conscience,  1  am  sure  against  what  you  have  de- 
clared to  me.  Said  he,  it  was  all  along  of  Colonel 
Warcup,  for  I  could  get  no  money  else. 

Alt.  Gen.  Mr.  Oates  is  a  thorough-paced 
witness  against  all  the  king's  evidence. 

Seq.  Jefferies.  And  yet  Dr.  Oates  had  beeu 
alone  ui  some  matters,  had  it  not  been  for  some 
of  these  witnesses. 

Outes.  I  had  been  alone  perhaps,  and  perha^ 
not;  but  yet  Mr.  Seijeant,  I  had  always  a 
better  reputation  than  to  need  their'a  to 
strengthen  it. 

Saj.  Jefferiet.  Does  any  man  speak  of  your 
reputation  ?  1  know  nobody  does  meddle  vitii 
it;  but  you  are  80  tender  ? 

ColL  Sir  George,  now  a  man  is  upon  his 
life,  1  think  you  do  not  do  well  to  afliront  his 
witnesses. 

Seij.  Jefferies.  I  do  not  affront  him ;  bnt  now, 
my  lord,  pray  ^?e  us  leave  to  call  our  wit* 
nesses.    Mr.  Smith,  pray  stand  up. 

L.  C  J.  Mr.  Smith,  do  you  hear^at  BTr. 
Oates  hath  said  ? 

Smith.  No,  ray  Lord.  • 

X.  C.  J.  Then  speak  it  a^i^n,  Mr.  Oaies. 

Oata,  Yes,  my  loni,  I  will  speak  it  to  his 
face.  He  said  coming  out  of  Richard's  Coffee- 
House,  they  havincp  had  some  provoking  wortts, 
as  I  linderstood  when  I  came  in,  GcnI  damn 
that  CoUedge,  1  will  have  bis  blood :  and,  my 
Lord,  when  I  did  reprove  him,  and  said  to  him, 
Mr.  Smith,  yoa  have  been  a  priestj  and  stood 
at  the  altar,  and  intend  to  be  a  minister  of  the 
church  of  England ;  these  words  do  not'heooiae 
a  minister  of  the  gospel ;  and  he  n^lied,  dod 
damn  the  gospel ;  and  he  went  aivay. 

L,  C.  J.  What  say  you  to  it,  Mr.  SmiA  ? 

Smitk,  Not  one  word  of  this  is  tme,  apon  my 


'to  my  old  friends  ;  for  he  told  me,  they  had 
some  jealousy  that  I  was  not  true  to  thehi : 
And  he  told  me,  if  I  would  come  to  the  Ring's 
.  Head  club,  I  should  be  received  with  a  gnat 
ilea]  of  kindness :  And  never  afterwards  did  1 
speak  with  the  doctor  a  tittle  about  any  evi- 
'dence. 

L.  C.  J.  He  said,  you  said  you  would  break 
any  on(^^s  bead,  that  said  you  were  an  evi- 
\Aeiice  against  Colledge ;  ror  you  were  not, 
nor  conid  be. 

Turb.  There  was  no  such  thing  said  by  me. 

Att.  •  Gen.  Upon  your  oath,  did  you  tell 
him  so  ?      . 

Turb'  Up^n  my  oath,  I  did  not. 

Serj.  Jefferies.  Did  you  tell  him  that  other 
passage,  when  you  swore  you  would  not  starve  P 

Turb.  No,  I  did  not 

Oates.  Upon  the  word  of  a  priest,  what  I 
say  is  true.  My  lord,  I  do  say,  as  1  am  a  mi- 
nister, I  speak  it  sincei*e1v,  in  the  presence  of 
God,  this  fi^entleman  dia  say  these  words  to 
me  ;  which  made  me  afr^ud  of  the  man,  and  I 
went  my  ways,  and  never  spake  with  him  af- 
terwards, nor  durst  I ;  tor  1  thought  he  that 
would  swear  and  curse  after  that  rate,  was  not 
fit  to  be  talked  with. 

L.  C.  J.  It  is  very  improbable  that  he  should 
say  so  to  you. 

Turb.  I  always  looked  upon  Dr.  Oates  as  a 
very  ill  man,  ana  never  would  converse  much 
with  him. 

X.  C.  /.  Will  you  ask  him  any  thing  more  ? 

Coll.  Do  you  know  any  thing  of  the  rest, 
doctor  P      , 

Oates.  I  know  nothing  of  Turbervile  fur- 
ther, but  that  he  did  present  this  petition, 
therein  he  says,  he  lays  under  great  temp- 
tations to  go  on  the  other  side,  and  accuse 
some  iProtestants.  And  tidily  till  I  heard  he  was 
an  evidence  at  Oxon,  after  what  he  had  said  to 
me,  1  did  not  bdieve  it. 

Att.  Gen.  Br.  Oates,  Mr.  Turbervile  hath 
not. cha^iged sides,  you  have;  he  is  still  an 
evidtece  for  the  king,  you  are  against  him. 

Gates.' iir.  Attorney,  I  am  a  witness  for 
^uth,  S^inst  ialsehooa  and  subornation  ;  and 
it  can  plainly  be  made  to  appear  there  is  subor- 
natioa  against  ths  Protestants.  And,  moreover 
mvlord 

X  C.  /.  Mr.  Oates,  you  would  do  well  to 
explain  yo'UrBelf. 

ko}.  Jefferies.  If  there  be  any  subornation 
relating  to  Mr.  Turbervile,  or  any  of  the  other 
Witnesses  that  have  now  sworn  against  Colledge, 
make  it  out,  doctor. 

Gates.  Tikere  is,  my  k>rd,  and  there  will  be 
made  further  to  appear  in  time  to  come.  To 
my  owQ  knowle^(g;e,  M  to  Mr.  Smith,  Mr. 
Colledge  snd  Mr.  Smith  had  some  provok- 
.i|ig  .words  |»assed  betwixt  them  at  Richard's 
'Cbffee-hottfe,  and  Mr.  Smith  comes  out 
and  swean»  '  God  damn  him,  he  would 
hkre^CiMom^Blih^At*  So.  my  lord,  when  I 
'met  nim,  itra  I,  Mr.  Smkn  you  profess  your- 
jgtf  b  he  a  pii^  and  have  stood  at  the  altar, 
mS  nc^  ^oto  inteM  to  taks  upon  you  the  mi- 
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w^.  It  is  a  wonderful  thiiu;  jfou  should  sa^ 
this  of  me;  but  I  will  su&iently  prove  it 
aguinfit  you,  that  you  have  oonfouuded  the  gos- 
pel,  and  denied  the  divinity  too. 

8erj.  Jeffl  Mr.  Dugdale,  you  heard  what' was 
uid  .against  you. 

Oatas,  My  lord,  now  Ougdale  is  cooie,  I 
will  tell  you  something  more.  There  was  a 
Import  ^yen  out  hy  Mn  Bugdale'S  means,  that 
Mr.  Dogdale  was  poisoned ;  and  in  truth,  my 
lord,  it  was  but  the  fox.  And  this  sham 
passed  throughout  the  kingdom  in  our  Intdli- 
gences ;  and  this  I  wiU  make  aj^iear  by  the 
physician  that  cured  him. 
Seij.  Jefferie9.  That  is  but  by  a  third  hand. 
Oaies.  ne  did  confess  that  he  had  an  old 
dap,  and  yet  he  gave  out  he  was  poisoned ; 
but  now,  my  lord,  as  to  what  I  saiil  before  of 
him,  I  was  engaged  for  50/.  for  Mr.  Dugdale ; 
do  you  own  that? — Vugd.  I  do  own  it. 

Oaies.  I  did  press  upon  you  to  hasten  the 
payment  ofiu-^pugd.  Yes,  you  did. 

Oaies.  And  did  not  you  come  to  me  and 
tell  me  there  was  a  noise  of  your  being  ^n, 
evidence  ?  It  was  in  time  just  before  my  lord 
ShaAesburv  was  taken  up. 

Dugd.  1  never  spoke  to  you  till  you  spake 
tome. 

Oates.  My  lord,  he  came  and  said  to  me, 
^lere  i»  a  noise  of  my  being  an  evidence ;  now 
I  had  not  beard  it  then,  but  the  day  after  1  did 
hear  it ;  and  I  did  justify  Mr.  Dugiiale,  because 
he  had  said  to  me  that  he  had  nothipg  against 
any  protectant  in  £ngland.  So  I  did  stand  up 
in  vindication  of  him ;  but  my  lord,  after  he 
had  swore  at  the  Old  Bailey,  I  met  him  again 
and  pressed  him  for  the  money,  and  uigedlum 
with  it,  why  he  had  sworn  against  Culledge, 
when  he  bad  told  me  so  and  so  before ;  and  ne 
said  it  was  all  along  of  Colonel  Warcup,  for  he 
couM  not  get  his  money  .else ;  and  colonel 
Warcup  did  promise  he  should  have  a  pbweat 
the  custom  house. 

Dugd.  Upon  the  oath  I  have  taken,  and  as  I 
hope  for  salvation,  it  is  not  true. 

iSkri.  Jefferics.  Here  is  Dugdale's  oath  against 
Dr.  Oates's  saying. 

Oates.  Mr.  Serjeant,  you  shall  hearoftliis 
in  another  place. 

AU.  Gen,  It  is  an  unhappy  thing  that  Dr. 
dates  should  come  in  against  these  men  tliat 
supported  his  evidence  before. 

JDugd,  My  lord,  I  say  further,  if  any  Doc- 
tor* will  come  forth,  and  say  he  cured  me  of  a 
jdfipar  any.  such  thing,  I  wiu  stand  guilty  of  afl 
tnat  is  imputed  to  me. 

•   X*  C,  S'    M''-  Colledge,  will  you  call  any 
ether  witnesses  ? 

CoLL  My 
with  a  man 


upon  their  oaths,  and  deny  the  things  agfift 
that  my  witnesses  urove ;  tnerefore  ivnat  Uiey! 
swear  must  needs  ne  taken  for  truth :  ,But  if 
my  witness  comes  and  says  such  a  thing  lipoa 
the  word  of  a  minister,  and  in  the  presence  of 
God,  and  which  he  is  ready  to  maintain  by  aa 
oath,  save  it  is  not  to  stand  for  nothing,  nor  to 
be  hooted  out  of  court,  because  Mr.  Dugdale 
denies  it  upon  his  oath ;  I  do  suppose  he  will 
not  acknowledge  it.     But,  my  lord,  I  am  the, 
prisoner,  and  camiot  be  heard  as  a  witness  for 
myself:  But  God  is  my  witness  \^  he  hath  said 
a£^at  deal  more  to  me  formerly  ;  and  he  hath 
told  me,  when  1  have  seen  him  with  Warcup,  and 
asked  him  why  he  kept  company  with  Waix:u]K 
and  others ;  said  he,  1  know  they  are  sospectcu 
men,  but  I  must  keep  company  with  ihcm  to 
get  my  money;    what,  would  you  have  me 
starve  f    And  when  I  lent.hiin  money  out  of 
my  pocket,  and  trusted  him  with  my  uorse,  I 
di4^'d  him  for  money  and  could  not  get  it  \  said 
I,  Will  you  pay  me  the  5/.  I  lent  vou  ?   He 
put  me  olnf;  said  he,  I  shall  have  it^  ror  the  At- 
torney General  hath  made  up  his  accounts,  and 
is  very  kind  to  me.     Why  then,  said  1,  why 
have  you  it  not  ^  said  he,  be  is  my  triend,  and 
I  do  not  question  the  getting  of  it ;  but  here  is 
new  work  to  be  done,  sucn  work  as  my  con- 
science will  not  serve  me  to  do ;  there  Is  more 
roguery,  they  will  never  have  done  plutting, 
and  counterplotting;    but  they  %vill   make  a. 
thousand  plots  if  they  can  desti'oy  the  real 
one. 

X.  C  J.  Can  you  prore  this  now  P 
Coll.  No,  it  was  spoken  to  myself;  and  no- 
body was  hy  but  myself. 

h,  C  J.  Then  you  should  not  speak  it.  But 
you  asked  tlie  question  whether  a  man  may 
not  be  believed  upon  his  word,  as  well  as  he 
diat  is  upon  his  oatii.  Your  witnesses  are  not 
upon  their  oaths,  but  they  may  be  witnesses, 
and  their  weight  is  to  be  left  with  the  Jury ; 
they  will  consider  how  improbable  it  is,  that' 
these  men  should  come,  three  men  to  ^ne^ 
man,    and  all    of  them    should  -  ^leak  that' 


which  would  make  themselves  rogues  and 
villains;  and  that  one  man  of  them,  Smith, 
should,  say  such  vile  words,  as  '  God  damn' 
him,  he  would  have  his  blood;*  and  *•  God 
danm  the  Gospel :'  That  Dugdale*  should  con- 
fess he  was  uTOUght  upon  by  Warcup  to  testify 
affainsi  Ins  conscience;  and  that  Turbervils 
should  say  to  that  purpose,  he  would  lioi 
starve ;  they  have  sworn  the  contrary,  and  so 
there  are  all  these  three  men's  oaths  against 
one  man's  afiirniation  ;  but  it  must  be  left  to 
the  jury. 

CqIL  There  is  Lis  affirmation  against  what 
lord,  I  think  this  is  not  fair  dealing;^  I  tiiey .  three  say.  He  charges  every  one  of 
for  his  lite ;  because  thest»  men  be    Uiem,  aiid  'tis  but  the  single  denial  of  <^y€ry 

one  of  them  to  his  charge. 

£.  C  /.  'Tis  iaii)ps9ible  they  should  own 
themselves  si^ch  villaihs  to  him . 

p^tcs,  Tliev  muMhe  so,  if  they  M^iU  do  what 
they  have  undertaken.  I  hope  my  word  will 
be  believed  as  soon  as  their  oaths. 


r  *  Dr.  Lower,  the  most  noted  physicl.'iu  then 
in  London,  proved  it  at  the  council  board  both 
hy  his  biUs,  and  by  the  apothecary,  that  he  had 
been  under  cure  m  his  hands  foyr  that  disease ; 
which  u  as 'such  a  slur  upon  Dugdale\M  credit 
^|i^  ^e  y^m  never  used  as  a  witness  more.. 
YQh,  y'm. 


Coll.  It  is  not  to  be  thought,  but  when  they 
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ftare  sworn  so  agninst  me,  they  will  deny  any 
«udi  thing  when  they  are  charged  with  it. 

L^  C.  y.  Have  you  done  with  yonr  wit- 
loesses  f    Or  will  you  oaH  any  more^ 

Coii,  What  is  said  upon  an  honest  man's 
#6rd  in  the  face  of  a  court,  is  certainly  to  he 
Mieted  as  well  as  what  is  sworn, 
•r '  £.  C  J,  Tis  a  testtntony,  that  is  most  cer- 
Mn,  and  must  he  left  to  mt  Jury,  they  must 
^eisfli  one  i^ainst  the  o&er.  But  pray,  Mr. 
€oiledge,  wfli  you  call  your  witnesses,  for  it 
be^ns  to  grow  kteP 

VolL  There  is  Bir.  Wihnore,  that  was  a 
material  witness  for  me,  who  was  forenran 
of  the  Grand  Jury,  that  would  not  find  thehiD 
i^p09  this  eyidence.  What  he  had  to  say  I 
don't  kndw,  hut  I  am  informed  it  was  very 
material  for  me. 

'X.  C.  J.  It  will  be  enough  for  him  to  q)car 
himself,  for  he  is  chai^d  with  High-Treason, 
and  by  t^vo  witnesses  too.  • 

'  ColL  Call  Alexander  Blake. 
;  Jt.  C.  J.  What  do  you  ask  him  f 
*■     Coll,  Do  you  know  John  Smith  ? 

Blake.  Yes,  Sir. 

CalL  Prav  will  you  tell  the  court  what  you 
fnow  of  John  Smith. 

Blake.  I  suppose  you  mean  this  gentleman, 
Mr.  John  Smith,  geiit.  came  to  me  one  morn- 
ing, and  told  me  there  was  one  Haynes  under 
examination,  and  this  Haynes  had  discovered 
very  material  things  against  ^me  mat  per- 
sons :  This  passed,  and  within  few  days  after 
I  met  Mr.  Smith  at  the  Exchangee  Coffee- 
house, and  having  saluted  him,  I  desired  him 
to  drink  a  glass  of  wine,  and  so  we  went  to  the 
Hun-Tavem,  and  M'hen  we  Were  there,  I  asked 
him,  what  his  sense  was  of  Ha3mes  and  his  dis- 
covery f  Sain  he,  'tis  a  Sham-Plot:  I  asked 
him,  what  he  meant'  by  that  Sham-Plot :  Said 
be,  it  is  a  Meal-Tub-Pk)t.  This  is  all  that  I 
know. 

'  X.  C.  J.    Would  you  ask  him  any  thing 
dse? 

Bldke.  I  know  nothing  more. 

ColL  Do  you  know  any  thing  of  Turbervile 
or  Dugdale  r 

.  Blake.  Sir,  I  have  no  acquaintance  with  him, 
nor  desire  it:  But  I  was  acquainted  with  this 
gentleman,  Mr.  Smith,  I  know  him  very  well. 
'  Seij.  Jeffi    You  say  well,  stand  down. 

Co(L  Oali  Mr.  Samuel  Smith. 

t.  C.  J.  What  ask  you  him? 
'  Coll  What  he  knows  of  Mr.  Smith. 

S,  Smith.  Mr.  John  Smith  and  I  have  had 
tin  intimacy  and  acquaintance  several  months, 

?nd  since  Mr.  John  Smith  swore  at  the  Old 
lailey  against  Mr.  Colledge,  and  was  gone  out 
of  town,  several  people  have  talked  with  me 
emiceming  him ;  and  asking  me  what  I  thought 
of  him  P  I  told  them,  I  bdiered  he  was  an 
honest  man ;  however  I  would  not  believe 
0iierwise  till  I  knew  a  reason  of  it  J^ohbj 
told  me,  that  he  had  sworn  against  Mr.  Cof- 
Mge,  that  he  was  to  seize  the  king  at  ^  jMir- 
fiament  at  Oxford,  and  that  there  was  1,500 
iwtelB  vf  powder,  and  it  was  to  catigr  on  a 


P»«shtterian  Hot:  fcid  t,  t  will  te«rer  Mkm 
it,  and  th«nther  hMiuse  hebatfi  iaidtottM 
often,  there  was  a  Popish  Plot,  hitt  h»  d«tt  Ml 
believe  any  Preflbyterian  ior  Protestant  Pkk% 
and,  said  f,  further  as  to  his  giving  any  evi* 
dence  with  Irishmen,  I  believe  it  less  for  tluct^ 
i(ft  1  have  heard  him  often  say,  they  wM  a 
company  of  rogues  that  had  done  the  Pro* 
testant  interest  mon  hwntk  than  ever  they  oovlA 
do  it  ^ood,  and  Ind  me  kav«  a  care  of  eomn^ 
into  oieir  commuiy,  and  naany  other  adcfi 
tilings  that  Mr.  Buuth  fa€l«  knows  to  he  true* 
Then,  my  lord,  when  Mr.  Snkith  cttaie  homft 
(tor  I  was  very  impatient  till  he  did  come  holttl^ 
to  hear  every  day  such  things  said  against  him) 
I  went  to  %im  to  see  him.  Said  I,  dntam 
Smith,  I  have  had  great  confronts  dSont  ywd 
since  you  went  away,  hut  I  hope  yoii  can't  be 
that  ill  man  you  are  repr^esentod  to  be,  aii4 
truly  I  wobld  be  sorry  it  should  he  so:  Pray, 
cousin,  said  I,  I  have  put  every  man  off  wltk 
tliis,  that  I  wooki  suspend  my  bdief  of  yoU^ 
till  I  had  spoken  with  you  yoantHf;  what 
is  the  evidence  you  have  given?  TIkM^ 
say  ynu  ha^«  sworn  a  PTe^yierian  FIol^ 
or  a  Protestant  Plot,  a  design  of  miasiit 
the  king  at  Oxon,  and  of  so  masir  barreb 
of  gun-powder  that  were  provided.  S^yf 
my  cousin,  I  did  swear  no  such  thing,  nor 
never  a  word  of  any  such  thing  as  a  Protestatit 
Plot,  or  a  PresbyteHan  Plot,  and  pray  do  not 
believe  it  of  me.  No,  said  1, 1  thought  y«ii 
could  not«wear  any  such  thing,  because  yMt 
have  said  often  to  me,  you  believeihere  was  m^ 
such  thing.  1  do  not  believe  it  yet,  taid  he ;  anA 
as  to  whatsoever  Colledge  said,  I  did  not  h^ 
Keve  it,  tbr  he  did  not  l^lieve  it  himsdtfl  And 
Mr.  Smith  told  me  after  his  rethm,  ^lat  he 
did  not  know  of  any  Protestant  concerned  in 
the  Plot. 

L.  C.  J.  He  'does  not  say  now  it  is  a  Protea->> 
tantPlot. 

S.  Smith.  So  far  from  that,  that  he  told  me 
after  his  retum,  he  did  not  know  any  Praiestant 
concerned  in  the  Plot. 

L.  C.  J.  Mr.  Smith,  thus  I  understand  you: 
you  say  that  he  said  to  you,  that  lie  Ikad  not 
testified  any  thing  of  a  Protestant  Plot,  nor  dk| 
believe  there  was  anv  Protestant  Plot,  forbb 
did  not  believe  what  CSolledge  said  himself:  sa 
by  ihat  discourse  there  seems  he  did  not  deny, 
but  he  had  testified  acpainst  Mr.  OoUedge ;  bctf 
he  did  not  believe  tnere  was  any  ProMiuit 
PlotP 

S.  Smith.  No,  my  lord,  he  did  not  deny  IW 
he  had  sworn  against  Colledge. 

Just.  Joneg.  Nor  that  what  he  had  aaid 
against  Coliedfi^o  was  true  ? 

S.  Smith.  No,  my  lord,  but  he  M  not  bcAia^ 
hhn,  and  he  fliougfat  Cofiedge  did  tool  hdfiof^ 
it  himself. 

Serj.  Jef.  It  seems  Mr.  Colledge  ^inks  tfie 
whole  Protestant  interest  concern^  in  Mm. 

X.  C.  /.  The  question  is,  Mr.  Coliedgi^ 
what  you  had  in  your  mind,  not  what  was  tb 
the  mind  of  all  the  Protestants. 

S.  Smith,  lliis,  I  dO  say,  I  woukl  not  wpmk 


Cil] 
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m  iMd  hm^  t^eUegit  apeak  tiio^e  w^^  hf\ 
«por%  bfftlye  4M  not  Mieve  him,  ^nd  |  ttunli^ 
JIuv  IS^mitli  bftOi  laid  Uiat  at  anoUier  time  bt^fare 

QdL  If  he  knew  «f  no  Protestant  Plot,  it 
WW  very  onUkdy  that  i  shpuld  attempt  su^U  a 

S.  Amth.  My  lord,  I  find  Itfr.  Smith  hath 
heen  very  paMiooate  and  Fqry  invetarate  of  late 
HSVinelother  men  tha^  he  bath  givea  me  t^ 
ferygopdrepmrt  of  before ;  ai|d  wheo  1  ww 
MloBgef  the,  I  was  saying,  if  it  be  true  tba| 
ffepie  my  of  yon,  |k  roaag^ea  ia  danger  of  hi^ 


IMe  to  o^ireno  with  yo^.  Air,  Smi(h,  said  he, 
I  doQotcaietosilItbevaeabetweaii  Wapping 
•Od  CbaiingrCfqw,  there  ia  neyer  a  wan  that 
will  fiMiear  my  eampwy*  hp|  irouid  do  or  say 
•finuph  ^  CoUedg^  hath  done  or  said. 

/.  Smith,  it  m  trqe,  and  I  #ay  so  still. 

Co/i.  It  isa  oontradictioD  in  it^lf,  that  there 
i^i}14  beanoh  a  design,  and  none  bat  myself 
p  do^t**  <9pd  my  rigbtooufi  judge  knowi^  my 
UMMcency. 

Jnm.  J^nfi0.  Y<ia  vai^i  s^y  those  words  in 
bm»  tti«y  W99ld  be  ot  yon^  party,  fmd  made 
^  by  yomr  hbels  and  poisonous  pictures. 
.    JLnC.J,  Came,  cab  another  if  itneas. 

CoiL  Call  Mr.  Tho.  Ganbi^.  iiut  my  lord. 
hfim  likely  if  it  that  I  shonld  say,  that  I 
would  seize  the  king,  when  he,  it  seems,  says, 
he  did  not  h^ve  tb«re  ivas  on^  man  to  stand 

Xc  C.  J.  What  afsf  you  to  this  gentleman  ? 

£0id.  I  ney«r  s^mv  1^  in  my  Ijne. 

Q«r^»0r*  Nor  I  yon,  Sir. 
^   Mip  I  kvow  not  thnee  of  aV  that  csome  here. 
.    JL  C>J>  Well)  M'tfl  you  ask  him  any  thing  ? 

CoU.  Pray  do  yon  know  ilr.  Smith  ? 

Gardner.  Yes. 

CM.  Wbatdoyojukppwofhim  ?  Can  you 
My  fmy  thing  conceniiog  thi^  matter  that  is 
mnmu  •gaioai  m^  (rf*  ^reason  ? 

Gmrdmr.  My  Iflrd,  that  day-lbrtn^ht  I 
thipk  it  WM,  Mr.  8.  Smith,  the  gei^man  that 
ma  just  BOW  MP  befi^re  me,  ^nt  for  nie  to  the 
t^ummitr  vk  •Qneen-Street,  to  drijak  a  ^-lass  of 
4ianat  whoee  wh^  I  Cfmie^  I  Ibuud  him  and 
Mr.  J.  Smith,  that  is  here,  nhom  they  call 
^KhcnJive  Smith,  talking  Tory  briskly  concern- 
U|^  one  CoUed^e,  X  suppose  that  is  the  gentle- 
nmn,  and  the  jury  that  acquitted  him,  and  he 
JMJlithnt  twoor  tmiie  of  the  jurymen  were  ras- 
Mia  aofd  vjUains  \  and,  says  he,  they  talk  up 
0mA.jinm^  ibe  town,  a»  if  I  did  intend  to  aham 
tbePopifdi  Plot,  and  to  make  a  Proliant  Plot, 
Adhioh,  said 'he,  I  vow  to  God,  and  1  will  justify 
«t.bein(e  God  and  all  the  wqrld,  tliat  I  know  of 
«•  PMwtant  Plot,  nor  is  there  any  Protestant 
coneerned  in  a  Plot  to  my  knowledge,  but  this 
€kSM%^  and  upon  his  trial  I  bc^lieye  he  will 
il^ .  MWle  Jippe^r  to  be  more  a  Papist  than  a 
Protestant :  iwti  says  Mr.  Smitli  to  him,  now 
.^Ittii  ftC0r  known  to  be  a  witness  in  this  ease,  it 
mM  be »  dangwftiu  litisg  <br  a  man  to  conJrenie 
.Wftb  yoii. 
..  £fM^  3KUL  it  h^  iiiow  ]|09wn  tfan^  I  a|a  |t. 


jgltffiA  ?   |f o  mim  ^i9|d  ef  ^  say  fix  ia  t]us 
world,  , .  ^^ 

Gardner.  Says  be^  I  pare  not  what  all  iU^ 
world  ftaya  of  va^  and  (do  not  value  all  tW 
men  from  Wapping  to  Channg-Cros^,  but  that 
man  that  will.^iMa  o^y  company,  will  s^y  o^ 
do  as  much  to  the  king  as  Colledge  ha,tlf  done, 
But  then  I  was  $ayingf  methinks  it  seem^  ^ 
improbable  (hing,  ^at  suqh  a  mao  as  Co\\eig^  ^ 
ahould  seiie  vugtm  th^  kipg^  or  ppwyide  \\9^ 
barreb   of  powder|  and  those  other   U^nga^ 


it,  ana  upon  my  faith  Ibelievc  Colfedge  ^ufOri 
adf  did  not  believe  it  when  he  told  me  so. 

ColL  Do  you  know  any  thing  noiorej  Sir  ?  -^. 

Gardner.  No,  uideed,  Mr.  Colkdge. 

Coll.  Call  Dr.  Gates  again. 

X.  C.  J,  Well,  what  say  you  to  him  f 

ColL  Pray  Dr.  Gatess,  Mj:.  Smith  chargM 
me  that  I  should  speak  some  treasonable  worof 
that  time  that  alaerman  Wilcox  gave  yofi  % 
treat  at  tha  Crown  tavern ;  you  were  tbere^  m 
and  pray  how  long  affo  was  it  r 

Oales.  My  lordj  I  neard  Mr.  Smith  l^eakjng 
of  it  at  the  (nd  bailey,  and  if  you  please  to  take  9 
Aotioe,  it  was  thus :  this  summer  was  twelye^ 
month,  or  I  am  sure  a  great  while  before 
Christmas,  the  oiderman  had  invited  me  severe) 
times  to  give  me  a  treaty  and  I  had  not  tiin^ 
other  busmess  calling  me  off;  but  finding  a  timf^ 
I  sent  him  word  I  would  come  and  see  b^ixu 
He  said  he  was  a  brewer,  and  troubled  at  hom^ 
witli  customers,  but  he  would  give  me  a  dinper 
at  the  Crown  tmem  without  Temple- Bar,  4)Qt 
wJui  the  p^ce  fixed  upon;  th^  was  Mr« 
Smith  the  counselloi*,  who  had  been  serrjc^ 
able  to  me  in  several  instances,  I  did  get  him  t^ 
go  along  with  me,  and  Mr.  CoUedge  was  vntb 
us,  and  i  heard  Smith  swearing  at  the  Old- 
Bailey  that  Mr.  Colledge  and  he  luul  diaoourse^ 
from  the  Rainbow  coffee-house  wnere  we  n^el;^ 
and  went  together.  % 

Coll.  There  I  was  invited  by  .aWerfnitt 
WUcox. 

Oates.  But  my  lord,  I  will  tell  my  story,  1 
am  not  to  tell  Mr.  Siuith's.  CoUedge  did  tell 
me  he  was  invited ;  said  I,  you  shall  be  wet- 
come  as  ^  as  I  can  make  you  welcome.  So 
Colledge  and  I  went  together  frotn-the  Ra^- 
bow  coffee-house  to  the  Crown  tavern :  now 
indeed,  Colledge  was  very  pleasant  and  menyi 
and  as  I  think,  the  discourse  between  tuf 
Rainbow  coffee-house  and  the  tavern  was  be- 
twixt ]\ti*.  Colledge  and  me;  for  Mr.  Smith 
stayed  somewhat  behind,  or  walked  before,  | 
cannot  tell  which :  when  we  came  to  the  Cro^y^ 
tavern,  we  did,  to  divei-t  ourselves  till  di^V^ier 
came  up,  enter  Into  a  philoysophical  discourse 
with  one  Mr.  2$avage,  who  was  formerly  p. 
Romish  priest,  but  this  Savs^e  is  since  mu:'* 
doned  by  the  king,  and  if  a  member  of  tb^ 
Church  of  £nc^lai2i,  and  hath  been  profe^tsqr 
of  divinity  and  philosophy  bc^uid  sea*  l^bii^ 
as  I  remember,  was  tiie  discourse  before  we 
dined,  »(iO  we  w^  to  diOQ!^  ;  '^y^  {concern* 


* 
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bg  the  existence  of  God,  whedier  tfast  oonld 
be  proved  by  Datural  demonstratioD,  andwhe- 
tiier  or  DO  the  soul  was  inmiorta].  My  lotd, 
after  dinner,  Smith  went  away,  I  di'd  not  hear 
the  least  discourse  of  any  such  tiling*  as  he 

riks  of,  and  Mr.  Smith  and  CoUedge  had  no 
ourse  in  my  hearing  from  the  co&e-house 
ta  the  tavern ;  and  when  we  were  in  the  tavern, 
we  did  discourse  about  those  two  points. 
ConnseUor  Smith,  my  lord,  will  justify  a  great 
deal  of  this,  and  my  brother  too,  who  was  with 
lis.  But  when  I  heard  Mr.  Smith  swear  as  he 
did  about  this  matter  at  the  Old  Bailey,  I  did 
really,  my  .lord,  in  my  conscience,  look  upon 
him  to  be  forsworn  in  that  particular. 

Seg.  Jeff.  And  he  does  swear  you  are  out  in 
this. 

£.  C.  J.  Will  you  ask  him  any  more  ques- 
tions? 

Oo^es.  If  your  lor^bip  please,  he  speaks  of 

Mr.  Wilcox   to   be  a  man   that  contributes 

ihoney  to  Buy  arms,  powder  and  shot.  I  think, 

.   air  Oeorec  Jefferics  knows  alderman  Wilcox  is 

'^  a  man  01  another  employment.  . 

Sen.  J^  Sir  George  Jefferies  does  not 
Intena  to  be  an  evidence,  i  assnre  you. 

£.  C  J.  Do  you  ask  him  any  more  ques- 
tions? 

Oattt,  I  do  not  desire  sir  George  JefTeries 
to  be  an*  evidence  for  me,  I  had  credit  in  par- 
liaments, and  sir  George  had  disgrace  in  one 
of  them.* 

Serj.  Jeff,  Your  servant,  Doctor,  you  are  a 
witty  man,  and  a  philosopher. 
•    ColL  Call  Mr.  Tho.  Smith. 

X.  C.  J.  What  would  you  ask  of  him  now  ? 
,  Coll,  Counsellor  Smith,  here  is  John  Smith, 
or  Narrative  Smith,  which  you  please  to  call 
him,  hath  chained  me  with  speaking  treason  at 
otir  going  to  dmner  at  Mr.  Wilcox's;  I  re- 
inember\  on  were  there,  and  I  think  you  and 
I,  and  Ur.  Gates  and  his  brother,  and  Mr. 
Goodmn  Wharton  went  together  ;  1  dkl  tell 
Mr.  Smith  of  it,  but  1  did  not  stir  a  step  out  of 
the  coffee-house  with  him,  but  went  away 
before  biro.  How  long  i|go  is  it  since  we  had 
that  dinner  ? 

jT.  Smith.  My  lord,  if  your  lordship  please,  I 
do  very  well  remember  Mr.  Alderman  Wilcox, 
so  they  called  him,  did  desire  to  give  Dr.  Gates 
a  treat,  w  hh  some  other  of  hisVriends  at  the 
Crown-tavern  (vithout  Tepiple-Bar ;  but  really, 
my  lord,  as  to  the  certain  time  I  do  not  re- 
Vnember  it,  but  to  my  best  remembrance,  my 
lord,  it  was  before  Cfiristroas  last,  and  some 
time  before  Christmas  last.  And,  my  lord,  I 
was  there  all  the  time  ;  Mr.  Srai)h  was  at  that 
time  somewhat  a  stranger  to*  me,  something  I 
had  heard  of  his  name,  and  I  did  stay  there 
all  the  while;  I  remember  Mr.  Aliierman 
Wilcox  was  to  go  out  of  town  that  day  ;  and 
truly,  as  to  any  matter  of  treason,  or  treason- 
able words,  or  any,  thing  tending  towards  it,  I 
am  confident  notmng  was,  or  could  be  spoken, 
«nd  the  room  was  a  very  small  room,  and  our 

*  JSee  4  Cobb.  Pari.  Hkt  p.  1216. 


company  did  fiHk  np^  and  tb«  taU»  wttt  m 
big,  that  there  was  KfeUe  more  tfaaa  for  the  Mlfi^ 
vitors  to  go  about ;  sa  that  any  man  nugllt 
easily  hear  from  the  6ne  end  of  the  room  to  thte 
other.  I  remember  there  was  some  disoouivfr 
betwixt  Dr.  Gates  and  Mr.  Sav^,  who,  1 
think,  hath  been  a  Jesuit,  and  it  was  aboi« 
some  points  of  philosophv  and  divinity ;  bot  far 
treason,  I  do  not  remember  the  least  of  it,  and 
1  am  confident  CoUedge  said  not  any  thing  at 
fliat  time  ;  and  my  reason  is  this,  1  very  wdl 
remember  Mr.  Colledge  did  set  himself  down 
upon  one  side  of  the  table,  and  fell  asleep,  vtA 
unless  he  talked  treason  in  his  sleep,  diere 
could  not  be  any  such  thing  said,  and  if  it  bad 
been  said,  it  would  have  beoi  beard. 

•  AtU  Gen.  Mr.  Smith,  did  you  never  bear 
Mr.  CoHedge  speak  an  ill  word  of  the  kinff  ? 

T.  Smith.  Never  in  my  life.  And  if  I  wen 
now  to  take  Uie  Sacrament  upon  itj  I  cooid 
say  so.  * 

Serj.  Jeff.  Yon  used  to  converse  with  him, 
BIr.  Smith,  did  he  never  say  any  thing  like  it 
to  you  ? 

r.  Smith.  Good  BIr.  Serjeant,  yon  know  I 
can  take  the  Sacrament ;  pray;  let  us  have  no 
refiections. 

S&^.Jeff.  Who  did  reflect  upon  you  ?  I  did 
not  reflect  upon  you.^ 

Just.  Jones-  Mr.  Smith,  did  he  nevordefirar 
you  any  of  those  piotnres  ? 

T.  iAnith.  No,  Sir,  he  never  did. 

Coll.  Good  nr  George,  do  not  refleet  nnos 
my  evidence.  It  seems  Mr.  Smith  is  mistikaB 
m  the  time;  for  he  says  it  was  at  Christmas  ^ 
but  Mr.  Smith  s^s  it  was  some  time  before. 

X.  C.  J.  Mr.  Smith  does  not  sayso^  the  cer- 
tain time  he  cannot  tdl  exactly ;  but  your  wit- 
nesses say  it  was  then. 

T.  Smith.  I  do  speak  as  mnch  as  if  I  wiore 
upon  ray  oath  ;  and  I  do  know  what  an  oath 
is,  1  thank  God,  and  what  it  is  to  speak  befbra 
a  Court  of  judicature  ;  and  I  know,  and  4o 
speak  truth  as  much  as  if  I  were  upon  my 
oath ;  and  I  do  say  I  did  not  hear  CoUedge,  or 
any  One  else  that  was  in  that  company,  at  Hat 
time,  speak  any  thing  reflecting  upon  tli»idii|f 
and  government,  or  any  thing  tending  to* 
wards  it. 

Just.  .Jonea.  Can  yon  remember  matter  so 
distinctly,  which  Dr.  Gates  sayb  wra  a  y«ar 
and  half^  ago  ? 

L.  C.  J.  No,  this  summer  was  twdte-asealfa. 

Just.  Jones.  And  can  you  tell  so  long  ago^ 
not  only  your  own  actions,  but  testify  to  idl 
other  men's  actions  too  that  were  in  Ikn  room  f 

T.  Smith,  I  cannot  tell  what  Ur,  Gates'la 
memory  is  as  to  the  time ;  but  1  remember 
the  place,  the  occasion,  and  the  peraoKis  tlmt 
were  there. 

Just.  Jones,  And  you  take  upon  you  to  have 
such  a  perfect  memory,  as  to  tne  actionBof  att 
thepersons  that  were  m  tho  room. 

2;  Smith,  I  do  not  speak  of  all  that  v»m 
done,  bat  I  say,  I  remember  no  snch  thing  thatt 
was  said,  and  I  believe  no  such  thing*  was  said, 
and  I  have  given  you  my  roasoos-  why. 
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Birtyn^lord^tlHitwkicblflayfwtlMribr  Mr. 
CottBdfe,is  this;  I  do  beu-  mmtMx^  pre- 
lMMled»asif  beprofided«nnstogno  toOxtW 
I  kare  known  Imn  tboe  three  yews,  or  tlier»- 
abMHi;  aad^mytord^  I  do  know  tii«t  he  did 
QfittUjrktewitbaoneof  pifltoki  before  him. 
imd  he^xe  that-time  I  hiid  oecaaioa  to  bor- 
hm  his  hoTi^  of  him ,  at  the  election  for  West- 
BKBSter  the  last  pariiameiKt  that  sat  there,  and 
I  had  il  ^en  with  a  case  of  pistols.  I  likewise 
bowowedit  at  Michaehiias  last,  tiie  same  hone 
aad  dkeMme  pistols  they  wore,  I  did  at  the 
sametimeaeeasaitof  silk-annottr,  which  he 
taid  me  he  M  provide  against  the  papists ;.  for 
he  said,  he  did  expect  we  should  have  a  bru^ 
with  them.  Said  f ,  do  not  troiibie  youraelf  4br 
that^  they  dare  not  meddle  ;  said  be,  they  will 
do  no  harm.. .  And  as  1  remember,  it  was  a 
sukof  armour  made  of  silk  to  wear  under  a 
coat. 

Coil,  It  was  sUk-armoiir  only  for  the  thrast 
of  a  sword.  And  I  assure  you,  my  lord,  I  had 
but  oae  suit,  but  one  case  of  pistols,  and  but  one 
boise.  1  had  two  before ;  but  they  did  not 
then  make  atraitsr  of  me,  that  was  aU  that 
ever  I  had  j  but  if  I  had  ten  horses,  and  never 
so  many  aimoars,  I  declare  it  upon  my  salva- 
tion, 1  mftended  it  for  nothing  but  agauut  the 
paputs,  if  they  should  make  a  distuTbanoe;  and 
whatever  I  <hd,  was  with  that  design,  and  truly 
by  the  grace  of  God,  I  would  not  have  been 
the  last  man  then  ;  but  I  see,  whatever  I  pro- 
vided mysdf  with  for  that,  they  have  turn^ 
it  all  another  way,  that  it  Bwy  be  believed  the 
Pkotestants  were  against  the  "king  and  the  es- 
tablished government 

L.(XJ.  Those  observations  may  be  pro- 
per for  yon  at  last.  €po  on  now  with' yom-  evi- 
dence. 

'  CaiL  My  lord,  I  am  not  a  man  of  that  great 
memory,  1  may  forget  it,  and  therefore  I  speak 
ilnbw  whilst  1  thiiSc  on  it 

L.  C  /.  Set  it  down  in  your  paper. 

ColL  8mith  says,  I  talked  with  hnn  com- 
ing iirom  Richard's  Cofiee-house  till  we  came 
Salhe  tavesn ;  I  do  declare  it,  I  went  away 
bflfere  him,  and  went  away  with  Dr.  Oates. 
'  £.  C.  J«  Ask  Mr.  Smith  that  questioB,  if  yon 
wiD. 

CM  Pray,  sir,  do  you  know  who  went  to- 
gedwr  thither. 

T.  Smith.  Idarenotmidertaketo  say  that, 
I  cattiot  teii  whether  lie  went  iinom  the  Rain- 
how-Coffee-house  with  us,  or  no. 

CoU.  Ha 'says,  after  we  had  dined,  we  di- 
vided oaesdves  into  cabals,  two  and  two  toge- 
ther'; I  do  declare,  it  is  that  which  is  the  real 
tmtfi,  I  foil  asleep  behind  the  table ;  if  any  body 
vaaa  divided,  it  is  more  than  I  know. ;  but,  Mr. 
fiinith,  yon  can  tell,  bejcause  he  says  1  spoke 
treasbh  to  him  when  I  was  in  the  room,  heand 
lioonetiabat 

.  T.  Smith.  My  k>rd,  I  remember  nothing  of 
4lyit,  nor^do  believe  it ;  for  1  told  you  the  room 
^0itm  soKitie,  that  we  could  not  divide  ourselves : 
ikud  it  is  impossible  in  such  a  little  compass 
wbaira  WIS  was  so  many  i«  we  were,  foorteeo  or 


ftfteen  of  us  :  .it  may  beone  nughttaUrto  aa»« 
ther  that  was  next  to  him,  but  then  the  com- 
pany must  hear ;  aad  whether  they  did  so  or 
uo,  I  cannot  tell,  1  do  not  remember  Mr.  Smith's 
sajring  any  thii^  to  any  particular  person ;  but 
the  great  engagement  ybu  between  JDr.  Oates 
and  Mr.  Savage,  and  sMtt  some  questions  in 
divini^,  and  mat  is  the  great  matter  I  took  no- 
tice of!. 

CoU.  However,  my  lord,  I  declare  it,  ^at 
was  above  a  twelve-month .  agOj  and  I  hope 
your  lordship  and  the  jury  do  observe,  that  there 
was  no  new  arms  were  found  but  what  were 
provided  a  great  while  ago ;  all  that  know  me, 
Know  I  was  never  without  a  case  of  pistols  and 
an  hiorse,  though  I  was  but  a  joiner,  and  -  there 
is  no  more  that  you  see  now.  And  to  what 
Smith  said  about  going  into  cabals,  that  you 
hear  Mr.  ^ith  denies. 

L.  C.  J.  Will  you  call  any  other  witnesses  ?. 

ColL  Yes.ifit'^pleaseyourbrdshlp.  Do  you 
know  no  more,  Sir  ? 

T.  Smith.  I  ktttfw  no  other  thing,  if  I  did,  1 
would  declare  it. 

CoU.  CaU  Dr.  Oates's  brother,  Mr.  Samuel 
Oates.  My  k»d,  thus,  you  see  Smitii's  testi- 
mony is  foise.     ^ 

L.  C.  J.  I  do  not  seethis  contradicts  his  oath, 
for  he  speaks  of  several  tiines  that  .he  did  sp^ 
with  you ;  one  was  at  Wilcox's,  wfaidi  is  jthis 
they  speak  of. 

ColL  Mr.  Smith  says,  there  was  onJy  that 
great  discourse  going  on  in  the  room,  and  there 
was  no  such  thing  as  cabals  which  be  speaks  of. 

L.  C.  J.'  What  do  you  say  to  this  witness  ? 

CoU..  Do  you  know  Narrative  Smith  P 

S.  Oates.  Yes,  Sir. 

ColL  What  do  you  know  of  J^iimP  Were 
you  at  the  dinner  which  Mr.  Wilcox  gave  your 
brother? 

S'  Oates.  Yes,  yes,  I  was  at  that  dinner. 

ColL  Were  you  at  the  Coffee-house  when  I 
went  along  with  your  brother  ? 

S.  OfUes.  Yes,  we  went  with  you. 

ColL  Did  Mr.  Smith  ^  with  us  ? 

S.  Oates.  Yes,  Mr.  Smith  followed  OS. 

CoU.  Did  you  hear  any  treasonable  disoouvse 
between  us.^^ 

S.  Oates.  Not  Uie  least  of  a  little  word. 

ColL  Did  we  go  into  cabals  two  and  two  tQ« 
getfa«r  there? 

S.  Oates.  There  was  nothing  at  all  of  cabals 
that  I  saw,  from  the  time^  goin^.  to  dinner ; 
for  we  came  just  as  dinner  was  gomg  into  the 
room,  as  I  remember. 

Sen.  Jefferies.  What  do  you  mean  by  cabals? 

S.  bates.  That  is,  as  I  discern  by  Mr.  Coltedge^ 
as  if  there  had  been  cabals  amongst  the  com- 
pany. 

Just.  Jfmes,  That  is  going  by  couples  ? 

S.  Oates.  Yes,  yes. 

Sen.  Jefferies.  What  did. they  talk  of? 

'  S.  Oates.  There  was  nothing  at  all  spoken  of. 

Sen.  Jefferies.  What,  did  they  say  nottiinf  all 
the  wnile  ? 

'  S.  Qates.  Nothing  but  matter  of  common  dis« 
course,  matters  of  eating  and  drinking  and  talk- 
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u^  4>f  tooiBltiy  diainit  ^cie  were  wronl  that 
faadkiidt  in  the  oountey,  and  tliey  wers  telk* 
tt^flfllidae  iliifm. 

Just  Joney.  Were  yoo  there  aU  the  while  ? 

8.  Oaies.  Yea.- 

8«rj.  Je^Jeriei.    Hark  ymi,  air,  were  there 
#0  dimutekiiMiain  ditioity  ? 
.  &iM^es.   Notatali. 

Sen.  Jefferie$,  Nor  of  philosophy  ? 

0.  Oatoi.  Naw 

^^  Mknes.  Why,  pray  sir,  did  not  Dr, 
ClateaaiMMr.l^aTagetalk  i«ry  nieaaantly  of 
two  great  qUastioiia  in  dinaity,  tbe  being  of 
ted,  and  the  immortality  of  toe  soul? 

S.  OtUes,  Thme  nvaa  not  a  word  of  that,  bat 
«i^  oDumumdiaoDarae. 

0eri. ^^eriet.  Are  yoaaure  there  was  no 
MBhmui§^ 

^.  Oata.  Not  that  I  know  of,  in  the  least,  I 
eat  at  table  with  them. 

SsQ.  Je^Mes.  Was  it  such  a  little  room  that 
yousoould  hear  all  was  said? 

JL'0(tUs*  There  was  room  enough. 

£.  C.  /.  People  cannot  giFe  a  perfeet  ae* 
ipsmt  of  alt  thiftga  that  have  passed  so  long  ago. 

€o//.  i4id  net  hear  that  diaooiirse  myself, 
because  I  was  asleep  behind  tbe  tsble ;  and 
fsrhapa  lir^  Oates  eannot  remember  it. 

SeL  Gsn.  Was  it  before  dinner,  or  after 
Amer  that  Gottedge  feH  asleep  behind  the 
table? 

S.  OMef.  He  was  not  asleep  to  my  remem- 
iRunce  di  li»  whtfe. 

Berj.  J^.  Reeelleet  yourself  pray,  was  Mr. 
Cottedffe  aileep^here? 

iS.  t&lef.  I  d»«ot<ememberhewas. 

X.  C.  J.  It  is  impossible  to  give  an  aoeount ; 
tmdthereftfe  witnesses  in  negatires  are  of  lit- 
«lafalinu 

CoU.  Did  Mr.  Smith  and  you  and  I  go  to- 
gether  f-^.  ihtei.  Mr.  Smitfi  foQowied  as. 

L.C.J*   How  do  yim  know  that? 

8.  Oates.  For  yon  and  I,  and  my  faraUmrwent 
together ;  you  were  a  saying,  when  we  oame 
«ut  of  the  oeffee-house,  in  a  jocose  way^  Come, 
doctor,  I  win  go  akmg  with  you,  and  be  one 
«f  3F0«r  guard.  Vou  ^poke  it  -in  a  jesting  way. 
fio  yon  may,  if  you  please,  said  my  brother. 
And  so  he  went  hy  my  brother's  side,  and  I 
went  hy  Mr.  Cottedge's  side. 

ColL  Do  you  remember  how  long  ago  thiit 
was? 

9,  Oates.  It  was  tfie  Iset  smnrher ;'  hot  to  «ay 
«Sa«liy  ^hat  inondi  I  cannot 

Sol. '  Gen.  Mr.  Oates,  answer  me  this  ques- 
tion, ff^j  6ir.-^S.  O&tes.  Yes,  t^. 

Sot.  Gen.  Fttan  what  place  did  you  go?  * 

8cOatt9.   From  Riobard's  cojifee-honse. 

SoL  Gen*    Who  went  along  with  Colledfle? 

S.'Oafef.  lie  came  along  with  my  bromer 
and  me ;  for  he  said  to  my  brother,  I  wiH  be 
one  of  jpme  gaard. 

Soi.  Qen.  Who  webt  slang  with  Mr.  Smitb  ? 

$,  QaHs^  I  do  net  know,  I  took  very  little 
notice  of  things. 

e^.J^:  Itis sufieieat  tint  he  can  tell 
who  neiik  ^ifilh  CoBadge* 


8.  Qntm.  IienMWiberoiietiNtig:  Mr- 
would  Anb  have  persuaded  me  inti  rnmnthiim: 
that  my  brother  should  talk,  but  I  hmd  mm 
thmg ;  said  I,  do  not  eaunine  me  upon  sorii 
thmgs,  for  I  took  Uttle  notiee  of  any  thayi 
but  this  I  ean  say,  whereas  he  doth  ehaija 
Mr.  Wilcox,  the  gentleman  did  not  speak  mi 
words  all  the  time  he  was  there. 

fi^Ch  JW"  He  does  not  use  to  be  an  malsn» 
choly,  I  assure  you. 

S.0aie9.  I  did  wonder  at  it  myietf;  but  hn 
was  notbngwitii  us;  lor  I  do  not  think  hn 
was  there  a  auactar  of  the  tima ;  it  aean«i  hn 
bad  a  son  sick  in  the  eoontiy,  and  ha  was  ga»« 
ing  thither.. 

CoU.  Have  you  any  Ihiog  afninat  Macnn* 
marra? 

L>C.J.  Heisnowitneaslise. . 

Co^.  Do  you  koow  any  thing  ^mainat  Miw 
Diuzdale?—.^.  Oata.  No,  not  I. 

CoU.  Theo  I  ean  say  no  more  to  yoo* 

L.  C*  /.   CaU  another  witness. 

CoU.  CftttBohtiB. 

L.  C.  /.   What  do  you  ask  him  P 

CoU.  Do  voa  know  John  Smilhf 

Bolftm.  Yes.  *  . 

CoU.  What  do  yen a^y  against  him? 

B»lrm,  May  it  please  your  kNfdship,  thv 
but  35th  of  July,  Mr.  8«Mtli|  and  Mr*  Maw.« 
brey,  ware  tiavelliBg  fimn  York  towMnda  Loo* 
don.  We  lay  the  S4th  at -*<*^---^,  nod  thai  Mil 
we  Wire  tnraling  toviards  London :  Mr.teith 

*  ■  a  a  •  rf*   w     1  •  a  %  a_     ^    ja?        *. 

did  ask  me  if  I  didranembar  what  diwM«» 
there  wsa  be^ixt  sir  John  JBesoks  and  I  at 


Fenry- bridge  when  we  were  oomiag  up  kditf# 
to  London  ?  I  desired  him  to  tell  aaa  wmI  dia** 


course,  and  1  would  tell  him  if  I  did  jvnMBher 
it  or  no.  So,  roylonl,hedidaay,thedia0OinMS 
was,  that  sir  John  Brooks  did  say,  there  wonU 
be  cutting  nf  throata  ntOtfordl^' and  that  the 
perttament  did  ga  provided  aoaan  with  eighty 
some  with  six,  some  with  Ibor  men,  and  meg^ 
were  to  meet  at  Grentham,  and  go  together. 
Thia  diacourse  I  did  nmcmbec,  tiiat  air  John 
Brooks  said,  they  went  with  hene  and  ama  t# 
secnreiisHn  from  highsray«asen ;  andiarlohia 
Brooks  dkl  then  fargMr  dedare,  tbat  the  4ii» 
courae  was,  there  would  he  cuttmg  oC  tkreata^ 
at  Oxford,  which  made  them  go  with  arms  t0» 
defend  ikhemaebea.  Mr.  toSkh  did  fivdier, 
upon  the  25th,  26th,  87th  and  A8th  pf  Julgr 
(and  it  waa  our  £reqiBent  ^soouirse)  AeUvse,  jbat 
he  had  given  bis  maj^esty  «n  acnount  ori^ 
which  occasioned  the  disaalrjag  uf  til^  padln4> 
ment:  that  disoourse , that  was  made  to.thn 
kiug,  was,  that  sir  Jobun&miks  should  aa|r# 
thatthere  would  be  cutting  of  thraslif  at Okt. 
Ibvd,  and  that  the  psriiament-men  went  pi!»» 
vided  with  itmr,  or  five,  aix,  or  ten  men  a^eon^ 
andhe  did  teH  me,  that  he ,had .given  a  hurtJMg 
aoeount,  that  there  was  to  he  a  eonwitM  Qam^ 
tham,  wher^n  it  was  resflitved,  that  it  waa  heir 
terto  aeiae  the  king,  thtta  to  let  him  ^  on. 
Now,  tbfis  1  knew  nothing  e^  bMt  la»  wmM 
hare  peraoaded  me  to  hare  given  in  this  €in^ 
^denee  against  nr  JFohn  Brooka,  as  to  this  dia^ 
But  I  dachre,  idid 
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«Mrtfr. -IhuMi  WW  the  ftrrt- fmtt  Hmt «?  er  I 
keutt  U  from,  I  never  heard  il  bsfiiK  in  my 


Shtt«»n.. 


{<M 


€M^  Would  1m  Imve  had  yon  heen  u  en- 
denee^aadtwoieitP 

Boiram.  Yea,  he  said,  he  had  men  an  ac- 
eMM^ifitfalhekliif,  aadif  IdS  manaoeit 

abtly  agaiMl'  my  loid  ShaAaahery  and  Coi- 
gfti  heuMMimce  meftrcfer;  thoaetivo 
panodBwere  mentioned  aO  tlong.  Bat  i  do 
dealave  it,  I  did  ne?  er  bear  him  apeak  tieaaon 
MiuBl  the  king  hi  my  hfe.  And  he  dSd  fiir- 
mr  teil me,  tM  I  muak  aar  ao and  so;  ihr  if 
we  did  not  ama,  it  weefa  aiffnify  nothing. 
Am,  i«y  kwd,  I  know  natfaiMr  of  the  matter,  I 
never  haaid  «iy  one  speak  of  it  hat  Mr.  Smith. 
Hy  lord,  thia  ia  trae,  Mr.  Mowbmy  was  die 
ikan  tfiat  waa  by  when  k  waa  diaoooraed. 

Jma.  Jones,  He  would  have  had  yon  awom 
i£,  would  be? 

Bohvn,   I  diaeovered  it  lo  my  lefd-mayer. 

An.  Gen.   When  dkl  you  diaeovcT  it  ? 
'    Bolnm,   Soon  afler  I  came  to  town. 
'  At.Cm.  Whd^waaitf 

Boiron.   Some  time  hot  week. 

Att.Otn.  W«a  it  on  Sunday  last  f 

Bo/rofi.   It  waa  the  beginning  of  the  week. 

ftert.J(^  Thouaitaaekamaooverer. 
'  Bmviu   My  lord,  itiBtetry  truewhait  Isoy. 
ff  I  had  knewft  any  aueh  thing,  I  woaki  have 
iBKivvnen  k. 

Sen.  J(#.  HiouwouldesthavediseoTeredit 
At  time,  at  my  eonsoienee. 

CoU,   My  lord,  he  hath  been  an  evidenee 
the  npislaaa  wdl  aa  Mr.  Smith ;  and 
e,  pmy,  air  QeMge,  de  not  make  your 
fleunshea  uinni  ^hihii. 

Serj.  Jeff,  He  waa  an  evidence,  but  had  the 
iMifiPitmie  Aevci  to  be  believed. 

JMi.  Om,  I>e  you  know  of  any  ]ii€tmea  of 
Mr.  Colledge's  making  ?  Have  you  seen  Rary 
VMw  f •-^JBblrofi.  Never  in  niy  file. 

-  Jift,  Cren.  Did-ndt  you  CiKew  it  m  Oxford  F 
s  BaAAM.  Ife,  waver  In  my  Ki^. 
'-  8er}.   JMkmm^.  Did  you  never  deelare  to 
mpf IgeifllbmaA  at  <Mbrd,  that  CoUedge  made 
M»  |ii<iiuiiu  P 

Bolr&n.  I  have  seen  the  Character  of  a 
Popish  Snooeeaor,  hot  1  never  aaw  Hary  ^bew. 

Serf.  HoU,  Here  is  the  very  gentleman  &at 
•Awnkeoefiiefit. 

Boiron,  He  wtm  autywul  to  amke  them,  I 
4iA  not  know  that  he  did. 

-  m^  Je^.'  I  do  eniv  desire  onetinng,  i  dp 
not  say  that  ever  yon  had  Rary  €3iew,  but  did 
yea  ever  tell  any  body  thait  Oottedge  made 

m  weae  pMUircft  r 

lo/.  I  have  heard  of  eoch  a  pepnr,  hut  I  did 
never  see  it  in  iiiy  life. 

SMj.  Jeff'i  Oayou  knewthsft  gentleman,  Mr. 
BOfmi  ?^*-g»/»tm.  I  know  him  not. 
%m.  9^,  f  woold    aric  you,  whether  you 


aerj.  J^.  What  is  the  geBdemaB'a  sane? 
^.MoU.  Mr.€haiiatt,ofTimityCoHege. 
Serf.  Jeff.    Prey,  Sir,'  do   yen  kiiMr  that 


Ckariett.  Myk)dl,in  the  new  Cofte4ioiiae 
that  waa  by  the  aaimela,  thus  waa  eel  up-mlhe 
parliament  time»  thifewasaganliamaotlwtia 
mthecomrt,  l^nk,  one  Mr.  Dasbweod,  and 
one  Mr.  BoK,  were  there,  toafatfaer  te  diiak  e 
<hah  of  coflee,  and  hearingtfaat  bobao  of  the 
evidence  were  there,  we  desiied  their  conpany 
up,  and  that  gpntlemen  was  one  ;  and  m 
other  diacaiBfee,  they  were  spfalrtng  of 

~  they  shewed  ui  the  picture  of  the- 

DM  this  man  shew  it  yea  f 
ChkrUtt.  Tfade  very  man,    it  was  the  pie* 
tnces  of  the  Ttotivies  and  the  Towner,  and  hn 


nntiviBB. 
Seij.  Jeff^ 


told  me  the^  were  made  by  OoHedge,  he  wan 
a'Veiy  ingcuous  man. 

Bolran.  I  know  nethinff  of  it ;  dieChane* 
ter  of  a  iVmish  Sucoeaaarl  have  seen,  hot  never 
the  other,  i  never  shewed  him  any  siicb  thing. 

Then,  the  lectures  were  shewn  lum. 


Char.  It  waa  something  19ce  this,  but  I  can* 
net  saj  for  any  of  the  other. 

Bobrm.  TheChancler^f  aPtpishSueeas* 
sar,  I  aar,  I  hare  seen,  and  OeUedge  hiraself 
hath  told  me   he  made  the  Character  of  n 
Popish  Successor,  I  do  not  deny  that  I  hetn, 
seen  that. 

X.  C  J,  Would  yoo  adc  him  any  aaoae 
questions? 

Boiron.  My  lord,  I  have  sonethinff  tesay 
concerning  Mr.  Bryan  Hnynes ;  m  Janoary, 
Februar)',  and  April  last,  several  times  i  was 
in  boa  ceimMDiy,  and  I  heard  ban  any,  he  knenr 
nolhinf  ef  a  pofodi  plot,  nor  of  a  presbjtiariali 

et  neither;  but  if  he  were  to  be  an  evidenoe 
did  not  care  i^iat  he  awoie,  but  weoldsweap 
and  say  any  thio^to  get  money. 

Jnst.  Jones.  Did  he  ted  you  so? 

Boiron.  Yes,  1  did  bear  him  say,  To  day  he 
wnnki  be  a  papiat,  te-morraw  a  presiiySeriBn,  he 
didnot  care  for  refigion,  he  would  nev^r  die  ier 
religion,  he  wooM  be  of  that  reKgien  that  had 
the  atronfifest  party.  Mybndi  belaldnMaaa* 
my  own  house  in  Fleet  street. 

Cidl,  He  would  say  any  thmg  for  money ; 
pray,  my  lord,  take  notice  of  that,  for  oa  I  And 
be  does. 

Bolfhn,  Tbentbcveis  Dennis  Maemmiarra». 
atid  John  Macnamarra. 

a,Jeff*  Wehavenothbgtoflaytethen. 
'.  lliey  have  been  e^idenceaagaiast  me; 
thontii  yeu'de  net  now  psodaeeniem,  they 
are  flll  in  a  string,  but  tney  are  not  now  hretigiit, 
because  my  witneSMB  are  prepared  to  answer 
them. 

i..  €.  /.  Witt  yon  call  yeur  next  witneas  ? 
_    ^^  ^     ,  ^  €oW.  Mr.  Mo^ray,  pray,  Sir,  doyou  know 

!%r  hnd^aay  dtoce^irse   wUh  that    geime- 1  Narrative  Smi^  as  he  callshimself  f 

"'**"*  Mambrog.  Yes,  my  lord. 

Colt,  Wmtdoyeuknowef  k^ 
Mowhray,   I  came  Up  from  York  wMi  him 
«idien  I  relumedi  idler  i  was  eo^m«)d64<lewii 


asnn  ^— Bo/fon.  Never  m  my  fife. 

Then  the  Gentleman  was  sworn, 

llast^.flC^Ans* 


I 
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upon  Hie  king's  aoooiiiit  to  give  in  endeuot 
atfuost  sir  MiIbb  ShaptetoB,  he  came  to  me  the 
M  of  August,  and  called  at  my  house  m  York- 
shire, and  was  Tery  importunate  forme  to  come 
up  to  lABtdon  y^nA  him  ;  f&r  he  said,  he  had  a 
letter  ooroe  to  him  which  commanded  his  pre- 
sence at  London  very  suddenly,  imd  he  pro- 
duced tluit  letter  which  he  saidcamefroma 
gentleman  of  the  court,  or  some  coojet-de- 
pendant ;  so  he  read  the  letter  in  Mr.  Ikdron's 
hearing.  We  set  iorwscrd  on  Sundav,  and 
i^n  our  journey  to  London  he  told  me  he  had 
aomfthing  of  importance  to  impart  to  me  ; 
so  upon  me  road  he  be^n  to  discourse  of  the 
parliament  and  of  the  illegal  proceedings  and 
arbitrary  power  of  the  two  last  parliaments ; 
he  said  their  proceedings  were  reiy  illegal  and 
arbitrary,  and  he  be^an  to  open  some  of  the 
votes,  as  that  which  taey  voted,  that  those  that 
should  lend  the  king  money  upon  the  crown 
landsj  should  be  enemies  to  the  king  and 
kingdom,  and  those  that  counselled  the  king  to 
dissolve  the  parliament ;  and  he  repeated  many 
votes,  and,  said  he,  these  are  si^s  of  arbitrary 
power,  i^d  certainly  they  design  to  take  off 
the  kiiog ;  so  he  proceeded  furmer  to  ask  me,, 
what  was  the  discourse  of  sir  John  Brooks, 
when  he  came  up  before,  and  he  did  much  im- 
portuneme  to  say,  that  sir  John  Brooks  did  affirm 
there  would  be  cutting  of  throats  a,t  Oxford, 
and  that  the  king  was  to  be  seized  there  ;  I  told 
himlcoukl  have  no  plausible  pretence,  be- 
cause I  had  no  acquaintance  with  sir  John 
Brobks,  nor  did  I  come  up  with  him ;  upon 
whidi  he  applied  himself  to  Bolron,  and  im- 

r>rtnned  him  fi>r  the  same  ;  he  asked  me  who 
came  up  with  ?  I  told  him,  I  came  up  with 
three  members  of  parliament,  my  hnrd  r  airftx, 
sir  John  Hewlr^,  and  Mr.  Stem ;  he  asked  me 
what'  (Kecourse  we  had  upon  the  road  ?  And  he 
asked,  whether  they  had  any  discourse  that 
tended  to  justify  their  former  votes  ?  For  he 
said,  if  they  did  think  to  justify  any  of  these 
votes,  or  if  they  would  not  allow  the  long 
money,  and  stood  upon  the  bill  of  exclusion, 
he  said,  that  was  pretence  enoii^  for  any  man 
to  -swear  that  there  was  a  design  against  die 
king,  and  that  the  king  was  to  be  seized  at 
Oxford. 

Coll.  An  excellent  pretence  indeed,  and  like 
the  rest 

Mowb,  He  would  have  tempted  me  to  swear 
against  my  lord  of  Shaftesbury  the  same.  And 
he  said,  it  would  be  well  if  1  did  appear  on 
CoUedge's  trial  at  Oxon,  for,  it  was  a  ming  of 
great  consequence ;  the  popish  plot  was  thrown 
out  of  doors,  and  no  maa  was  looked  upon^that 
did  speak  of  it. 

Just  Jones*  Was  all  this  in  the  presence  of 
lilr.  Bolron  ? 

Mowb.  No,  my  lord.  When  he  was  dis- 
coursing about  sir  John  Bi*ooks,  Mr.  Bolron 
rid  up  to  us,  and  he  applied  himself  to  him, 
because  I  told  him  I  had  no  plausible  pretence 
to  swear  against  him,  bafii^  ho  acquaintance 
with  him. 

Serj.  Jef,  Pnyt  Sir,  let  me  ask  you  one 
question;  When  came  you  from  York  f 


Mwft.  We  set  ftr#aid  the  adday  of  AngiHi 
irom  Wentbridse. 

Serj.  Jeff.  Vnjj  who  .came  with  you  in  the 
company  r—AfoB76^  Mr.  Bobron. 

Serj.  Jeff.    That  was  a  Sunday,  as  I  take  it- 

Mtmb,  Yes. 

Serj.  Jeff,  Then  pray,  how  long  did  yea  con*- 
tinue  beibre  you  came  to  London  ?  • 

Afov6.  I  think  we  came  in  on  the  Thursday 
after. 

Serj.  J^.  When  was  the  fitvt  tine  Hr. 
Smith  came  into  your  company  ? 

Mowb*  Upon  the  road  on  Sunday. 

9&i.Jeff.  Was  that  the  first  time? 

Mowh.  Yes.  He  had  been  at  Yosk,  and 
went  farther,  and  afterwards  came  to  us. 

S&j.Jeff.  When  did  you  come  ftomYoik? 

Moab.  About  the  Toursday  before,  if  1  be. 
notmistaken.   ' 

Serj.  J^.  Was  it  in  a  wedL  before  ? 

ikfov^.  Yes,  within  a  week  it  was. 

Sen,  J^  And  you  and  Mr.  Bobon  caqie 
together  f^JICov^.  Yes. 

Serj.je/^:   And  you  left  Mr.  Smith  behntd  ? 

Moteb.  Yes. 

Seti.Jeff,  Aad  he  overtook  you* upon  t)w 
road? 

Mowb.  Yes,  he  was  to  go  further  into  the 
north  as  soon  as  the  trial  of  sir  Miles  Studeton 
was  over,  and  therefore  he  did  very  mncli  im- 
portune me  to  stay  in  the  country  till  be  came 
to  go  up  with  me. 

Serj.  Jeff  What  day  was  the  trial  of  sir 
Miles  Stapleton? 

Mawb.  On  the  Monday  before.  ^ 

Serj.  J^.  You  are  sure  of  that,  and  that  Mr. 
Smith  went  ftnther  into  the  north  f 

Mowb.  I  see  him  take  horse. 

Serj.  Jeff.  But  he  did  not  come  into  the 
company  of  you  and  Mr.  Bolron  tiD  the  Smiday 
after  that. 

Mowb.  See  ye,  Sir,  he  did  desire  me  to  ste^ 
in  the  country  till  he  came,  for  he  had  a  busi- 
ness of  great  cimcemment  to  impart  to  me,  bat 
it  would  be  a  wedi  or  a  fortnight,  ere  he 
came,  but  yet  he  came  in  a  shorter  time,  for  he 
said  he  had  recei?ed  a  letter  that  brought  hun 
up. 

Serj.  Jeff,  Yon  are  sure  of  this? 

Mowb.    Yes. 

Sen.  Jeff  And  you  did  not  see  him  fiona  Ae 
Monday  before,  till  that  Sunday  f 

Mowb.  No,  no. 

Sen.  J^.  Now  then,  I  ask  you,  when  wan 
that  place  ne  met  with  you  f 

Mowb.  At  Wentbridge. 

Serj.  Jtff.  And  then  yon  came  firon  tbenee 
toward  London  the  next  day  ? 

Mowb.  Yes. 

Se^.  Jeff.  Now  would  I  desne  to  know  of 
you,  for  1  perceive  he  did  attack  you  to  any 
something  sffainst  sir  John  Brooks,  and  finding^ 
that  you  could  not  do  it,  because  you  had  no 
acquaintance,  he  afyplied  hnq^elr  to  Bohpoa« 
I  would  know,  was  it  between  that  place  e|M| 
London  P—JIfoa?^.  Yes,  it  was. 

Seg.Jcjf.  And  after  die  third  of  Aifwil?      • 

Uiomb.\f»i  it  was  after  ho  set  out 
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Joljr  tiiftt  you  aet  oat*  and  canriiiiMd  yoar 
joamcy  tbe  SSUh  a6kh,  27th,  SSdi,  nd  80tk. 
Ah%  we  haro  lost  a  gVMft  d«d  of  tkne  betvoen 
Bfr.  BofaoB  and  Mr.  Mowbray.  Boiroa  said^ 
it  was  the  95th  tfaer  lay  at  auch  a  place,  and 
yoaaienpttiBii  to  tkedd  of  Aarait;  yoaare 
niiatafcHi  eertainly,  aa  to  poial  of tiiDO. 

Mtamh.  See,  8ir,  I  will  look  iu  my  afann^ 
Hack,  it  laafl  aetdown  ^era. 

Saq.  Jc^  .  Let  OB  aee  now  if  your  Oi(M 
jonmey  be  aa  well  aet  down,  aa  your  jouni^ 
to  Laadan  ia. 

Mamk  Here  is  my  ahnanack.  Sir. 

Joat  Jone^    Here,  look  upon  hia  almanack. 

Seo.  j€f.  Bir.  Jonea,  I  itm*t  cam  for  hia 
•haanark,  I  had  lother  Mr.  Mowbiay  and  Mr. 
l^akom  cooid  brinff  their  almanaoka  together, 
aind  I  would  have  uem  compared,  to  aee  whe- 
tberthaSd  of  Augiwt  in  one  he  the  25th  of 
JTidy  in  the  other.  Did  yon  diaoourae  wiA  him 
upon  the  rand  the  3d  of  Augiiat,  and  not  before, 
andBolron,  that  came  up  with  you^diaoonraed 
with  him  the  25th  of  July  ? 

Momk.  I  am  miataken,  I  find. 

Sen,  Jeff',  Ay,  thatyottare,oneofyoo,BMt 
Kmafy.. 

Mn§k  See,  Shr,  here  ia  ray  ahsamak, 
whereby  I  find  that  it  ia  my  raiatake ;  but 
pray,  aee  Sir,  here  it  ia  set  dwn,  the  day  we 
eamB  out,  waa  the  24thk  the  day  we  came  up 
to  Landon  waa  the  27th. 

Se^.Jeffi  Howdidatthoaaeloal  theSdef 
Anguat  iiem  that  pUoe,  and  yet  coma  te  Lan- 
don the  S7th.  of  July .' 

Momb.  IwiUrdfermyaelftoMr.  Smith,  aa 
to  the  time  we  came  np^  a«d  here  is  my  ajimv- 
nack. 

Serj..  Jeff.  I  will  believe  thy  almanack,  to 
apiak  truth,  tiiougfa  it  have  never  so  many 
errors  about  the  changea  of  the  weadier,  aooner 
than  I  win*  believe  thee. 

Coil.  I  perceive  the  man  ia  mistaken  in  the 
month  and  the  times ;  but  pray,  my  lord,  wilt 
yon  pleaae  to  aee,  for  jnatice  aake^  if  the  alaa- 
nadc  be  new  writ. 

X.  C.  J.  Look  yov,  here  ia  the  ihatter,  Mr. 
Colkdge,  bet  was  asked  again  and  again,  what 
itf  it  was,  and  he  waa  paaitiveto  the  3d  of 

Aomt. 

.CoU*  He  wiaa  mistaken,  bat  hia  afamuwckia 

aight. 

.  L.C.J.    He  apeakfi  raeUy,  that  ia  the  beat 

canhesud. 

Mmk.  ItwaaamiatakeofBune^airGeoigia, 
bol  my  ahnanack  ia  rights 

Sin^.^.  Na]f,  Au.Blowbmy,  doa't  eater 
into  maloguea  with  me,  I  only  make  a  little 
obaorfatiaa  npan  )f ear  almana<^. 

Maipk.  It  waa  only  my  mistake. 

Im€.J.  Yanamaraabmaotoaffirmao;if 
j^m  bad  an  ahnanack,  yon  abonU  haw  coo- 
auhed.il^  or  feftned  to  it. 

809.  ir^.  Nay,  we  have  loe*  a  day  even 
.  br  yaiv  ahaanaw;  for  yoor'a  aaya,  li 


Jdomb,  Infomyaalfto.Mr.8mitbvhe     ^ 
iu4  deny  but  he  mae  uff  witb^  ua  at  that- 


98th 


«7ih  yoft  oant:  to  tnwi^   Boinft  the 


vob  Tin. 


So}-  J^.  Yott  wme  exasunaft  aa  tir  Uilea 
Stapleton^  trial,  ^aa  jou  not,  Mr.  Mowbray  f 

Mombi  I  waa  an  evidence  thera 

Sery.  Jeff  Did  tbe  jury  believe  yoa? 

MoBfU  They  did  acquit  sir  Milea  Stapleton. 

CotL  That  ia  nothing  to  the  pttrpoae,  ao  wa* 
Mr.  Smilbtoo. 

£.  C.  /.  Would  you  ask  any  thinir  fiirtber  f 

CoU.  Call  Mra.  Bdron. 

L.  C  /.  If  you  have  any  more  wita^paeBi* 
pray  call  than. 

Just.  JiMMt.  Mr.  Mowbray,  was  Mr.  Bolroa*% 
wifo  by  whan  this  diaconne  was  ? 

MoKbra^.  No,  she  waa  in  towa^  aha  did  not 
go  down  with  hiia  at  alk 

Li  C.  J.  Aae  you  Mr.  Bobron's  wife? 

Mrs.  Bolnm.  Yes. 

£.  C  X  Well,  whal  da  youask  her  e 

CalL  Mrs.  Bolroo,  prav  do  yon  know  Mr. 
JohnSmith? 

Mr8»  £oi!roa.  Yes,  I  do  know  liim. 

Coll*  What  can  yea  ai^y  of  him  ? 

Mra.  Bolron,  He  sent  several  times  for  fij|. 
husband  and  Mr.  Mowbray  to  mj  houaa,  aaoae- 
thing  be  would  have  them  ha  ooncetnad  in, 
aome  buaineea  he  had  in  hand. 

L.aX  WhenwaatbatS 

Mri.Bo^Fmi.  Widiin  these  thwe.wenh%  siiw » 
he  came  i|p  iirom  Yoric-aas^esk 

ColL  You  may  aee  therewaa  aaundentao^-' 
in^  betweea  theuk  then. 

Just.  Jones.  Did  they  go  aooordinffly  ? 
'  IVra,  Bflnm.  Now  and  ttai  tbnvhayegipa 
tohim,  but  tlwy  knew  his  hmaaeonabecauacth<y 
had  diaooume  with  hiagi»  as  they  said,  open  th^ 
toad,  and  thsY  wootd  not  g«u 

£.  C.  J.  Would  you  ask  her  any  thing  elfalS 
What  doyaii  know  aaore? 

Mrs.  Bolron.  Nothug,  fori amnMwia^l 
sties  much  abroad. 

Coll  Call  Mr.  Everasl 

X.  C.J.  What  do  yon  ask  him  r 

CalL  AalhrMr.Sveraiid,lneeAaalMkhiai 
whether  he  knows  him,  for  tlM^know  enoanp»< 
ther  wdl  enough.  But  Mr.  Evemid,  thai 
I  would  ask  you  is  this.  What  do  you  knaig 
o£Mr.  Snidi,  and  ef  this  fontiN«aace  nfunst 
me? 

JEverardL  Mv.  Smith  I  hwi^  lMitONsa*«f 
late,  fend  be  lakl  me»  he  kneni  oCna  pMpbyfenan 
or  pratestaoi  pint,  and  when  my  kwd  Hewari 
was  tried,  tM  is,  the  bia  MMgU  against  hinb 
he  said,  he  wondered  how  my  lan^  Hawanl 
eaiiULbe  gniky,  aadti^both  himsalf  and  .1 
were  joined  aa  evidence,  to  that  jury,  miyH 

G|a  0loas  upenth^eKfdanoCi-,  mr,  aaya  m^t 
ve  nothing  material  to  say. 
CoU,  B|r.  Everavd,  doTodknowanytUn^ 
meae  ooncendqg  him,  what  hn  hath  aaii  a$ 
either  timea  CQneeminff  mc  ? 

iverard,  I  have  lold  von  already,  whal  I 
Mve  heaad  him  my,  that  lie  thtught  tbmv  wa« 
no  Protestant  ^ Fkeshytsrianphil^  awl. thali 

2U 
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'  ColL  Piny,  Sir,  wai  there  not  some  di0cottite 
lietwixt  justice  Wareup  and  you  in  lin'coln't- 
Inn  waifs  ? 

•  Bverard.  Is  justice  Wareup  an  e!ridence 
heie  f — X.  C.  J.  No,  no.     ^ 

CoU,  It  is  but  the  eridence  of  a  preshyterian 
plot;  therefore  pray,  Sir,  what  was  the  dis- 
course between  justice  Wareup  and  yon? 
What  would  he  have  had  you.  done  ? 
^  X..C  J.  I  think  it  is  not  material,  there  is 
nothing  of  Mr  Wareup  in  this  trial. 

Everard.  If  the  court  does  aHow  of  it,  I  n^ 
fi«fly  telTit  *   . 

ColL  My  lord,  the  papists  design  is  to  make 
d  protefliant  plot  to  tiim  off  their  own,  and  they 
begin  with  me ;  but  if  I  shodld  go^  they  would' 
not  be  satisfied  with  me,  they  would  b^  at  others. 

In  C.  J.  There  is  nothing  concerning  a  pres- 
hyterian or  protestant  plot  m  the  case. 

Coll,  My  lord,  if  there  be  no  preshyterian  or 

rrotestant  plot  and  others  to  ioln  m  it,  how  could 
do  it  myself?  it  is  impossible  I  should  have 
such  a  design  of  seizing  the  king,  and  improbable 
I  shouki  sf«ak1t. '  Now,  my  Idrd,  this  man 
was  solicited  to  come  itf  fw  an  etidence  of  subh 

Mverard  That  is  true, 

L.  C  /.  I  tell  you  h  is  not  material,  Mr. 
Wareup  is  not  concenied  in  your  trial. 

Everard.  Justice  Wareup  Would  -haTC  per- 
ibadSd*  m^  to  have  sworn  ag«UBst  Mme  Lords  a 
preshyterian  plot ;  but  I  deny  that  I  know  any 
siich  thing bfttiem.  ■■'*'■ 
-  ColL  "Hie  papists  aim  is  not  at  me  only ,  but 
'at  others.  ■  ''  -: 
^  8^.  Jc^MSr.' We  havcfnothftig  t9  do  with 
Khat  you  and  josckje  Wareup  ta£ed  of.  For 
<xaraplelBt8tfke,.idy  lord,  let  ns  have  no  dis- 
courses that  oonoorft  third  petaMS  brought  in 

L.  C.  /.  Would  he  haye  persuaded  yau  to 
iay  any  ^ling  that  wbm  n6t  -true  ? 

Everard.  He  did  not  say  posititely  those 
'Vords;    but   diis    tfe   saiJ,  1.  knew  seroal 


*"  Just.  Jo^es.  Now  here  is  Mf.  Justice  War- 
cup'iT  fme  traduced  b^liihd  his'bai^,  in  die  face 
M*the  country,  and  lliiti  nothing  to  thi*' cause 
Bevo^e  us. 

>  Coll.  Mv  lord,  I  dcni^  t6  know  Jwhat  he 
knows  of  tnesethingB^  and  that  he  may  speak 
IrcMC  ;^it'is^  material  thing  ibrViie^aiddihers: 
here  is  a- design  of  the  pft()ists  tb  t»m  a  plor  upon 
ttiefirotestuits ;  tbty  begin  with  me,  and  if  tney 
hate  my-  bkx>d,  ivio  may  feel  the  etMfi  of  it 
next  I  cannot  idl. 

'  L.  C.  X  Truly  I  tidnk  it  n<^  matarlal  to  yonr 
case,  and  indeed  if  is-bflt!  consequences  to  nave 
any  man  tiaduCed' bdn^d  his  back,  as  Mr. 
Wareup  is. 

'  ColL  My  lord,  Marnanlarra  told  >ine,  that 
4hat  man  would  have  seduced- him  to  have  re- 
tracted his  evidence ;  upon  my  salvation  it  is 

•   X.  C  J.  Weineddle  tot  with  Vlmo0tamrn 
neither,  be isno  evidance against  yon. 
Cell.  Macnamanmiwth  iwip  agaimt  me  at 


th«  Old-Bailey,  and  at  tiie  finding  the  bill ;  M 
they  have  laid  him  by  upon  some  trick  or  othdrJ 
I-dM^  M^.  Everaru  may  tell  what  he  knows. 

Eloerard.  I  would  not  reflect  upon  any  personj 
nor  wiH  I  answer  it,  if  the  court  do  not  think 
fit 

ColL  My  lord,  this  is  foul  play,  if  I  die  mr- 
self  for  my  country's  sake^  l  can  do  it  Ireehr, 
and  the  mA  of  God  be  done ;  I  would  have  the 
truth  out  for  the  sake  of  the  protestants. 

Evetard.  I  am  very  willing  to  ieU  the  truth . 
if  the  court  think  fit. 

X.  C.  J.  I  see  not  that  he  says  Mr.  Wareup 
would  have  had  him  swear  that  which  was  not 
true. 

Everard,  But  this  he  said,  if  the  court  wiO 
allow  me  to  sp<»k  it,  justice  Wareup  said,  that 
certainly  there  was  a  preshyterian  plot,  and  sqch 
things  ;  and  that  some  Lords,  some  of  the  pro- 
testant protesting  Lords  must  be  guilty  of  it ; 
and  saia  he,  ceimuly,  you  know  much  of  it, 
you  know  such  and  such  things,  therefore  ymt 
may  saiely  swear  it,  since  you  know  it ;  so  by 
argument  he  would  prove  nrst  diere  was  a  plot 
and  combination  among  those  Lords,  and  tnen 
said  he,  this  you  may  nfely  swear. 

Just  Jones,  What  is  this  to  your  purpose^' 
Mr.  CoHedge?   only  Mr.  Warcop*s  name  is 
broujght  upon  the  stage  when  he  is  not  hereto 
vindicate  hnnself.  .-      * 

X^  C.  J.-  Would  you  ask  him  any  thing  else  f 

CoU,  If  he  does  know  any  thmg  more  of 
any  of  them,  I  desire  he  would  speak  it   . 

Mver.  Concerning  Mr.  Haynes,  he  told  roe 
it  was  necessity  that  drove  him  to  speak  any 
thing'  affainst  the  ProteMants,  and  the  hardl 
P.  and  tne  gratitud*  he  did  receive  fipom  the 

[Then  Mr.  Jones  acquainted  the  Court,  tliat 
Mr.  Warcu{>  was  iust  come  in,  and  desired  to 
vindicate  himseti.  But  the  Ejng*s  other 
counsel  waved  it,  saying,  there  was  no  weight 
in  it] 

X.  C.  J.  Wheie  did  he  ten  yoo  this  ? 

Ever,  Ii^he  fi^ds  near  Giay's-Inn. 

X.  C.  X  HOW  k>ng  since  f 

JBver.  About  three  weeks  ago.  I  asked  him, 
Mr.  Haynes,  said  I,  I  'WiouU  not  draw  yoa 
fVom  your  tcistimony  in  any  thine,  but  howcne 
this  be  ofmgmous  to  what  you  nave  nid  for- 
merly, that  you  knew  nothing  by  them  ?-  The 
truth  is,  said  be,  t  wiH  not  say  nuieh  to  excuse 
myself,  but  my  wife  was  reduced  to  that  ne-^* 
oessitv,  that  she  begged  at  RonseVi  door,  and 
craved  some  salary,  luid  Mr.  Rouse  would  not 

Sive  her  any  ;  and  said  be,  mere  neceeaty 
rovemctoit,  s 

ColL  He  found  better  pay  in  another  pkoe. 

Ever.  And,  says  he,  it  is  self-preservatkm 
in  the  nextpUu^  ;  for  I  was  brought  in  GyiAty 
when  I  was  taken  up,  and  therefbre  I  watf 
ob&^  to  do  some  things  to  save  my  life. 

ColL  Pray,  my  lord,  and  gentlemen,  observe 
what  this  gendeman  says,  Haynes  takes  thin 
course  to  deaHoy  innocent  peraoni  for  hkowv 
prsservation. 


'. 
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Ever.  BmAe^^he  tpU  me  tbane  Is  a  jadg- 
meot  impendiiif  upon  tlie«  nalion,  nid  he» 
cither  upeil  the  Idng,  or  apon  the  people,  I 
know  not  which ;  but  these  Iriihmeo's  swear- 
ing •gwoBt  them,  is  justly  fallen  upon  them 
/or  their  injustiee  against  the  Irish  in  outing 
them  of  thor  estates. 

Coif.  S0  be  did  it  then  by  way  of  revenffe  ; 
for  bis  countermen ;  I. have  notnine  of  their 
estates,  I  am  sure ;  therefore  they  had  no  cause 
to  swear  against  me.  But,  Mr.  Ererard,  hare 
you  any  more  to  say  oonoeroing  any  of  them  f 

Ever,  No  more  concerning  those  persons 
that  bafe  sworn  against  you ;  I  can  say  no 
more. 

CoU,  AstoDugdaleorTurbervile? 

Ever,  No,  indeed. 

Coll.  As  to  the  Presbyterian  Plot,  Sir  ? 

Ever.  If  the  Ck>urt  does  allow  coueeming 
other  peisons ;  but  I  would  not  intrude  any 
thin^bot  what  the  Court  shall  think  fit. 

(Zll.  I  know  not  but  they  may  come  in  against 
me;  therefore  pray  tell  wnat  you  know.  Mr. 
Ererard,  do  you  know  any  thmg  m<Me  ?  Pray 
let  me  know  what  you  know. 

Ever.  Nothing  of  any  person  that  has  ap- 
peared against  you  as  yet,  but  what  I  have 
tokl  yoo.— C0^/.    They  may  do  lo,  Sir. 

L.  C.J.  And  then  we  may  properly  hear 
him  to  Uirem,  and  not  before. 

ColL  I  4eii»  to  know  who  they  are ;  pray 
Jet  me  know  their  names  f-^^Ever.  Fit2-gerald. 

JLC.J.  He  hath  been  no  witness  here. 

CoU.  Gall  Thomas  Parkhurst. 

JC  C.  J.  What  io  you  ask  him  now  he  is 
lieref 

Coll.  What  do  you  •  know  concerning  Mr. 
Ihupdale? 

Parkhurst.  Sir,  the  latter  end  of  the  last  No- 
.rabber,  ^eq  the  parliament  sat  at  Westmin- 
ster, sereral  times  Mr.  Dugdale  haring  pro- 
mised  me  his  .-further  Narrative  to  publkh, 
which  he  printed,  I  met  him  several  times ; 
ane.tUDne  I-n^.  him  at  Richard's  coffee-house, 
and  it  was  towards  the  evening  before  we  went 
away  ;  he  told  me  and  Mr.  Symonds,  that  he 
jras  to  speak  with  Dr.  Tongue  i  and  he  told 
us,  that  this  Dr.  Tongue  did  lie  at  Mr.  Col- 
Infee's ;  and  he  having  spoke  the  day  before, 
and  several  times,  of  the  danger  be  was  in  of 
hn  being  assassinated  by  the  papists,  Mr. 
•Symonds  and  I  offered  to  go  with  mm,  and  we 
iSok  a  coach  ;  Ufr  we  did  not  know  where  Mr. 
Coiledge  lived :  he  had  then  a  rhe^m  in  his 
eyes,  and  was  not  wdl ;  so  we  accompanied 
him  to  Mr.  CoUedge!s  to  speak  to  Dr.  Tongue. 
It  was  the  evening  when  we  went;  Aud  wuikt 
we  took  k  rape  of  tobacco,  in  our  discourse  we 
wtrcr  spesting  of  the  times,  and  the  danger 
4f  the  papists ;  so  €olledge  took  down  a  steel- 
^1^  that  hung  up  there,  which  he  said  he  had, 
«na  be  said  be  had  a  mulled  coa;t  of  deiensiTe 
armour,  and  he  ssid  he  had  a  bhin<)erboss  in 
0m  house,  and  two  patois.  Bnt  I  little  tbooght 
wany  thmg  of  ibis,  neither  did  I  know  wcil 
j^t  I'  was  sobponaed  down-  for :  but  these 
ModB  I  law  im  his  h^use,  and  it  vfas  only  in 


disoew^  Aat  he  was.  prwidad  .against  tba 
papists  ;  so  I  put  the  steel  hat  upon  my  head; 
ani  palled  it  off  again,  and  so  didMr.  Symonds. 

Coll.  Did  I  say  any  thing.  Sir,  who  I  hai 
those  arms  fgaipst  ? 

Fark,  At  that  time  there  was  no  discourse 
in  the  world,  but  of  the  dastfer  of  the  |Npi9tB<s 
aqd  >e  said  he  was.  provided  for  them,  if  they 
didicome  to  make  any  disturbance. 

L.C.J.  When  was  it,  Sir  r 

Park.  It  was  about  the  latter  end  of  Novem* 
ber^  I  bavjB  the  Narrative  that  I  printed,  which 
was  the  2Sd  or  24th,  and  I  have  no  direcr 
tions  but  th|it  to  remember  the  exact  time.  ISo 
we  carried  Mr.  Dugdale  home  a|^  in  a  eoael^ 
and  gave  him  a  pint  of  wine  at  his  lodgings. 

L.  C.  J.  Thjs  does  not  contradict  MrTbug- 
dafeatalL 

Park.  Mr.  Dugdale  does  own  this  for  a 
truth. 

Seij.  Jeff".  So  may  any  body  own  it. 

CoU.  Where  is  Mr.  Symonds?  Pray,  Sir, 
what  do  you  know  of  Dugdale? 

^sNm^..  What  about.  Sir  ? 

Coll.  1  ■  have  your  name  here,  Sir,  but  >) 
know  not  for  w^hat 

SymoHtU.  1  can  say  the  same  that  Mr.  Pnik* 
hurst  did  ;  that  1  suppose  is  the  business.  All 
I  know  of  it  is  this  ;  1  was  with  Mr.  Parkr 
hurst  and  Mr.  Dugdale  at  Richard's  colfoer 
house  some  time  in  November,  I  think  it  was 
about  4he  priutinff  Mr.  Duffdale's  Airtber  in* 
formation  ;  and  Mr.  Dugdwe  was  saying,  Dr. 
Tongue  had  sent  for  him,  but  spoke  as  if  ht 
wasTeariul  of  some  danger  in  going  along  ;  s» 
we  proffered  to  go  along  with  mm,  and  ive  tonlp 
a  coach  at  the  coffee-house  door,  and  west 
with  him  to  Dr.  Tongue,  who  k>dged  at  Mri 
CoUedge's.  W,hen  we  came  into  .the  room, 
Mr.  Parkhurst  and  I  thought  fit  we  shouU  ia^ 
civility  withdraw,  which  we  did;,  and  Mr. 
CoUedge  brought  us  down  into  another  room» 
where  we  sat  and  took  a  pipe  of  tobaeccs  anA 
talking  about  the  comipon  diBcourse  of  thf 
times,  about  the  papists,  and  the  dnngw  Cnom 
them,  there  huiu^  up  in  Mr.  CoUedge's  roolta 
some  ^urpds  ;  wpat  they  v^ere,  I.  dare  not 
charge  my  memory  with  to  swear  particulariy  ; 
bat  I  do  think  there  was  a  silk  coat  of  mail,  and 
there  was  a  cap  of  sleel,  and  as  I  tajke  it,  it  ifas 
covered  with  cloth,  or  some  such  thing,  whal 
else  I  cannot  well  say ;  I  think  there  was  a 
blunderbuss  and  a  case  of  pistols.  And  all  th^ 
discourse  that  I  remember  then,  was  only  this, 
speaking  of  the  papists,  and  some  tears  as  it' 
tnere  would  be  an  insurrectioa  am6ng'st  thcgm, 
said  he,  let  the  papist  rogues  begin  when  they 
will,  1  am  ready  to  detend  myself  tior  one. 
This  Li  all  I  kno>v. 

Cull.  Pray,  Sir,  ho\v  long  ago  was  this? 
Dr.  Tongue  died  before  Curistmaa  at  my 
house. 

Sym.  I  cannot  tell  exactly  whenit  was ;  but 
dui-iDg  the  session  of  parliament  I  am  sure  it 
ijas,  afsd,  as  I  take  it,  in  November,  the  lattec 
end. 

CoO.  So  then,  pray^  ipj  hMd«  .see  that  th^sa 


«lmii«u  tyft  AflU  lift  Mid  ke  bdie^ed 

YMiet.  It  wai  «bo«k  tkvM  wb^  aflKTlhe 
pwikflMnt  at  Ozf«nl. 

€•/!.  Hmni  Im  doei  «ie>  wrang^  bow  ;  fr  IT 
I  wei«  an  hornet^  rntm  tfaen,  it  canot  lie  true 
that  he  says  of  me. 

L,C,f.  Who  da 


cdlaeat? 
Co//,  ftaj,  my  levd,  wiia  ImIIi 


«$]     STATBTRtAU^  33  CtkkmxM  IT.  l«Sl^3W«l  ifSiifim  Cdkdge.     (664 

•caif  thgy^ihaii^  ana  whM,  #ii«  pia^Mad 
^oftve  OhviMnaik 

L.C.J.  'Bat  tlMsre  it  waOiht^  tibat  oantra- 
ttete  Diiffia)a'a  tditMioay  in  all  thw. 

Co//.  Itdoessaffidentlyoonlirafietlum. 

L,C,J.  I  de  not  Bee  that  tlus  does  at  all 
cantiadiot  what  lie  hath  said ;  bat  da  yen 
abaerve  what  yon  will  nponit,  when  yoa<oane 
to  make  your^Mtooe. 

Stranger,  A  sendeflsan  hdow  desires  yea  to 
fidl  Mr.  Yatas. 

.    CviL  Pny,  Sir,  what  do  yon  know  oouDem- 
iarjpugdaieP 

xatm,  I  knew  that  BIr.  Dncdale  sent  for 
IBato  a>oailee4i«aw  to  bespeak  a  pistol  for 
you,  and  told  na,  ^at  when  I  bad  made  the 
ttistol,.!  shoald  d^ver  it  to  Mr.  CoUedg^,  and 
'.Mr.  Dugdale  promi^  to  pay  for  it  when  I  had 
dona  it.  Now  aome  tima  after  I  did  aome 
amall  matter  for  Mr.  Dugdale,  cleaned  his 
pistols,  or  some  small  hasiness,  nod  Mr.  Dug- 
#laiesAed  me,  if  I  would  luwe  a  pbt  of  wine, 
which  I  agreed  to ;  and  being'  at  the  tavern, 
Mr.  Dngdale  asked  ne,  if  Mr.  Colledge's 
fkiStol  was  done.  I  told  him,  no,  it  was  not,  as 
yet.  So  I  asked  Mr.  Dogdafe,  beeaiise'he  had 
|n«misad  to  give  Mr.  CoHedge  a  pistol,  wlutt 
^obligation  thm  was  betwixt  CdNedge  and  him, 
■that  he  should  rive  him  a  pisfad  ?  To  which  he 
^  aOBwared,  that  Mr.  Colledge  had  been  onTioe- 
aMe  to  him,  in  lending  him  a  pair  of  pistols  to 
Tide  withal  sometimes  :  sohe  gave  him  a  pistol 
,  to  satisfy  him  for  the  wearing  ot  his  pistob  now 
and  then.  I  thoogbt,  said  I,  Mr.  CoUedb^  did 
,  impose  upon  your  good  nature  too  mncn,  not 
iMt  that  I  believ«Mr.Coliedge  is  a  very  honest 
iaan,  and  stands  up  to  the  good  of  the  king 
and  the  government.  Yes,*  said  Mr.  Dngdale, 
I  believe  he  does,  and  I  know  nothing  to  tiie 
Mntrary. 

Att.Gen.  When  was  this? 

Yutet.  A  little  ailer  the  padiameot  sat  at 
Oxford';  for  Iiiever  knew  Mr.  CoUedga  before 
Mr.  Doedalaset  meatworkforhira. 

CoU.  Mr,  Yates,  pray,  was  there  nothing  in 
the  eolTee-house  about  one  that  he  arfnd  to  go 
^ailh  him,  when  he  said  he  knew  nothing 
against  me? 

¥aHi,  I  heard  one  saj-^-— 
'   fierj.  Jeffl  You  nrast  speak  your  own  know- 
Mgie,  yon  must  not  tell  a  taleof  a  tub  of  what 
yon  heard  one  say. 

T^il^I  heard  itaffinBed->-^ 

•Ser^.^M-  By  whom? 

Yaien,  *By  anersonin  the  coflee-house. 
.  fbrj.  Jg^  Who  was  that  person? 

Yaiei.  By  one  of  the  servants  of  the  honse. 

L,  C.  J.  This  is  no  evidence  at  alt ;  if  yon 
know  any  thing  of  your  own  ^cuowledfge, 
apeakit 

ver|.  s^n»  Is  ne  nespe  < 

YvAt$.  No,  I  think  not 

lost.  Jofiflf.  How  longdo  you  tfnrik  must  we 
dt  h^ve  to  hear  other  people's  stories  ? 

h.  C.  J.   if  yon  know  any  thing  of  your 
^  own  knowledge,  I  say,  speak  it 

iift-^eii.  mj4attQejBBkys«4bat^[Qestion 


against  ma 

£.  C.  /.  There  is  Btephea  Dagdala,  Joha 
Smith,  Bryan  Haynes,  Bdward  Tuihervfle,  air 
WiMirai  Jeanings,  and  Mr.  Mastem. 

OM.  Call  IVfr.  Clayton.  Mt  lord,  at  his 
honse  it  was  I  lay  in  Oxford,  and  that  Dagdate 
says  I  spake  same  af  the  treasoaaUe  worda. 
Prav,  %,  do  you  know  what  time  I  came  to 
OxfoiKl  ? 

Cfsytoa.  I  remember  it  veiy  wdi,  it  was  at 
thetimethe  pariiameat  sat  at  OxiM,  abo«t 
two  or  three  days  after  it  be^. 

Co//.  Pn^  what  arms  did  I  bring  to  jmir 
house,  8ir  ? 

daytwn.  As  to  the  matter  of  arms,  there  waa 
no  other  but  a  swaid  and  a  pair  <rf'  pii^ski,  a 
pair  of  pistols  in  his  holsters,  and  his  sword  by 
Ilia-side. 

Ait,  Gen.  Was  there  no  sflk  armour  ? 

Ciaytcn,  I. saw  none,  if  it  please  you;  audi 
a  thinir  might  be. 

CoU,  My  lord,  loontinaed  at  his  house  fivm 
my  coming  into  my  gamg  oat,  sod  that  was 
tUlafter-tte  purhament  was  dissolved  ;  aad  I 
came  after  tb^  ware  sat :  But  haik  yea,  Mr, 
Clayton,  Mr.  Jjugdale  says,  be  was  with  bm  at 
your  house,  did  you  ever  see  him  there  ? 

C/«^«oa.  I  remenaber  I  hit^va  seen  Dugiate  ai 
my  honse,  but  never  in  your  company. 

CoU,  Did  yon  sell  any  auim  ? 

Ciaytm,  No,  Inavar  did  ssianyin  vySfik 

ColL  Because  he  says,  we  had  mvm  latere. 

Clayton,  I  never  saw  him  these  wHh  jon^ 
Qor  ehaageda  wotfd  with  him  aa  I  kasw-or 

L.  C.  J.  Was  he  nev«r  in  the  oiaipaayaf 
CaNedga  at  your  house  ? 

Clayton.  *Not  that  I  saw. 

Just  Jbneik  Yon  do  aot  know  all  the  «sn- 
panies  Ihat  eoaw  mm  yaur  house  ?    , 

CoU,  My  lord,  I  am  toM  there  are  soaiie  that 
came  from  the  town  where!  was  horn,  that 
know  me,  and  have  known -me  for  S4or  8S 
years  togmer ;  if  you  tiiink  that  material  far 
me  to  prove  whether  1  am  aprotestantor  no. 

L.  C.  J,  If  yon  will  make  that  ant,  yon 
may  :  But  it  is  your  loyahy  thsU  is  ia  ^aeatioB. 
If  you  wiHprodoee  any  that«aamake  it  appear, 
that  you  used  to  honour  the  king  in  yvar  dia- 
courses,  or  so,  that  isaomediing. 

ColL  If  I  am  a  protestant,  (bsn  tha  JtaigB 
is  plaia,  these  men  swear  to  make  a  prOtsMHt 
plot,  and  turn  ^  plot  off  the  papiste.  ' 

8erj.  Jeff.  What  church  do  yiMi  Aaqnent  M 
London,  to  hear  divine  service?  * 

C/Ow.  ft  nave  receirea  ina  loaciamfait  aeyarai 
times,  nr  Geowpe. 

Seij.  Jef.  When  were  yaatetat  the'pah- 
4ic  wvch  T  ...-..< 
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Co//.  1  heyt  I  iwiy  b<  fc  fftOiiUfll  if  I  bare 
tme  iJUNMr 


•01^ 


;  b«i  fcmrefsr  I  do  use  to  go 


X.  C.  J.  Well,  call  wfaom  vmi  ^rfll. 

Cotf.  Is  TIknms  DeiOM  then  P 

Deaom.  Yes. 

Co//.  Hetiv>et,«iylord,vi1lM(p«ri«kwbcre 
1  was  born  if  jea  please,  Mr.  Deaoon,  to 
|iremy4eMlanaeeoiiBtwluity<Ni  laiowofme 
mm  my  childhood* 

:  DsvrvR.  I  have  luiowii  Mr.  CoUedge  ever 
ainoehewasayouth;  ba  was  born  m  tM  town 
where  I  live. 

'  L,C,J.  Wbereisthat? 
.  Lhacon.  At  Wa^brd,  a  town  ia  Hertford- 
«hiro.  There  he  lived  UU  he  wis  a  man,  snd 
married  a  neighbour's  daughler  of  mine,  and 
lived  there  wbde  bebadtwochildreB^  1  never 
imew  but  that  he  v^as  a  very  honest  man,  fre- 
quented and  kept  to  the  ehurcb  of  England  all 
along,  and  paid  eivery  man  his  own. 

Att.  Gen,  How'longis  it  ago  sincehe  left  that 

I>SBCo».  I  eatmotdireclly  teO  hewlongit 
is,  truly,  hot  I  think  it  is  18  yean  since  yon 
left  Watfbrd.-^o//.  It  is  14  years  ago. 

Just  Jonet.  Yon  say  foaiteea  and  they  say 


Dsocofi.    I  say  I  cannot  exactly  tell. 

ColL  But  Mr.  Deaoon,  I  have  been  in  your 
couMiy  lately. 

Dosooii.  lie  used  to  come  there  once  or 
twice  a  year  fienerally  to  see  his  friends.    I 
iiave  heard  nim  dedare  himself  against  the 
fMmuAi  chnrch  always  very  much. 

JL  C.  /•  Did  yea  never  bear  him  taflc  against 
4ie  goawrameiU  f 

Deacon.  No,  never  in  my  life. 
•    8eQ.  ,jejf.  Nor  ag^st  tlie  king  f 

Deacon,  Nor  agamst  the  king. 

Jnst.  Jones.  Was  he  in  your  conntry  the  last 
Easterf 

De&eon.  I  think  it  was  about  Easier  he  was 


Just  Jonet.  Was  he  at  church  there  then, 
and  reeaived  the  Sacrament  f 

•Deacon.  1  know  vet  whether  be  was  there 
4n  the  Lord's  day  or  no :  Ha  did  qaarter  at 
another  towtt,  aft  Bnsby,  where  he  basabreb. 
Aer-in-Iaw. 

£0.  C  J.  Weil,  call  another. 

Cott.  Mr.  Whitaker. 

L:  C.  J.  What  is  your  Christian  name  f 

WMi.  WaUam. 

X.  C.  J.  What  do  you  srik  of  him  f 
*    Coll.  Whether  be  Knows  me  and  my  edu- 
«ation? 

Whit.  HvTy  I  have  known  him  this  S6  years  4 
f  know  his  mother,  riie  fives  now  at  Watferd  : 
I  have  known  his  bebaviotur  to  be  very  civil 
%Bd  goad  ;  a  very  good  churchman  he  was 
%hen4i^  fired  wim  us ;  and  I  have  enquired, 
had  find  he  has  Uie  same  reputation  m  ihe 
taish  where  he  last  lived  in  Black- Friers  : 
lie  was  no  Jesuit  nor  papist,  I  dare  aver ;  be 
liath -flouted  them  and  mocked  them  with  tiieir 
wooden-cods,  and  the  like;  for  he eoold' never 
eadore  tbatpersuasioD. 


L.  C.f.  He  is  not  questioned  fin  that,  bat 
wBf  treason. 

CoiL  Did  you  ever  hear  me  speak  any  lUng 
against  the.  government  ? 

Whit.  I  never  knew  any  ill  b^avaonr  of 
him  in  my  uk. 

Colt.  But  did  you  ever  hear  me  say  any 
Aing  against  his  mi^esty  or  tiie  govammetit  ? 

nhit.  Never,  that  I  knbw  of.  I  knew  him 
a  soldier  for  his  oMijesty,  in  which  service  he 
got  a  fit  of  sickness,  which  bad  like  to  have 
cost  him  his  life ;  he  lay  many  months  4tt^  to 
his  great  chai|;e. 

Serj.  Jeff.  Where  was  it  he^as  in  his  mar 
JcsW's  service  ? 

whit.   At  Chatham  bnsineas. 

Coll.  It  was  nnder  my  lord  Rochester.  But, 
my  lord,  I  have  a  testimonial  under  the  hands 
afro  people  of  Watford,  to  give  tEui  acoonnt  of 
txkj  good  behaviour. 

Just.  Joitei.  He  hath  been  gone  ibence  these 
18  years. 

Whit.  He  hath  oome  there  abnost  every 
half  year,  sometimes  ttn^ee  or  four  times  in  a 
year,  because  his  mother  lives  there  now,  and 
he  came^  pay  his  respects  to  her.  His  chil- 
dren Kved  and  went  to  schoof  wiA  us. 

L.  C.  J-    Come,  who  do  you  call  eftie  P 

ColL    Mr.  Neale. 

Neale.  I  can  say  no  more  than  the  other 
men  before  me.  I  Imow  the  man,  he  was  bred 
and  bom  -at  Watford,  he  lived  there  sevioal 
years,  he  married  a  wife  out  of  the  neighbour- 
hood, treouented  the  public  worship. 

L.  C.  J.    How  long  ago  is  this  ? 

Neak.  Sixteen  or  seventeen  yean  ago.  But 
then  he  used  to  come  once  or  twice  a  year  into 
the  country. 

Coll.  Did  von  ever  bear  me  speak  any 
thing  affunst  the  kin^  or  the  eovemment  f 

NeaU.   No,  never  m  my  life. 

Coll.  How  kme  is  it  ago  since  yon  were  in- 
my  company  last  r 

Neale.  W  hen  you  were  in  town  last,  1  never 
beard  yon  say  any  thing  that  was  ill. 

ColL  How  long  ago  is  it  since  we  wei^  ift 
the  White-Hart  to^enier  ? 

Neale.   It  was  uout  spring, 

XJolL  I  said  right,  my  lord,  I  was  thera 
about  Easter.  Ptay,  didf  you  ever  hear  ne 
speak  for  the  king? 

NeaU.  Trnly,  the  diseonrse  we  had  I  never 
used  to  keep  in  my  mind  -,  but  I  never  hear^ 
him  speak  any  thing  against  the  king  orth^ 
government. 

L.  C.  J.  Were  you  much  conversant  with 
him  ? 

Neale.  When  he  came  down  to  give  bis 
mother  a  visit,  and  see  his  neighbours,  we  used 
always  to  see  one  another. 

Coil,  Pray,  will  you  caH  Mr.  Tanner  and 
Mr.  Remingtcn. 

Mr.  Remington  stood  up. 

Remington.  I  say,  t  have  known  Stephen 
CoUedge  these  40  years,  and  I  have  known 
that  he  always  was  an  honest  man.    Hawai 
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a  8(4dier  some  time,  but  he  ahrays  went  .to 
church,  was  no  conventider ;  and  used  to  visit 
his  neighbours  when  he  came  down  to  see  his 
mother,  and  was  always  looked  upon  to  be  a 
▼ery  ^ood  man. 

otQ.  Jeff,    You  say,  you  knew  him  a  solr . 
disr,  pray  when  was  that  ? 

Ranijigton,  About  the  time  of  Harwich 
hqsiness.    That  is  all  I  can  say. 

Then  Mr.  Tanner  stood  up. 

X.  C.  J.  Come,  what  say  you  ?  What  do 
you  ask  him,  Mr.  Colledge  r 

Tunner,  I  hare  known  Stephen  Colledge 
from  a  child,  40  years,  he  was  bora  at  Watfo^, 
his  father  worked  with  mv  father,  and  great 
intimate  acquaintance  we  bad  with  him,  and 
eaw  him  very  often ;  I  never  knew  any  fault 
in  him,  and  I  never  heard  a  bad  report  of  him 
in  all  the  town  of  Watford. 

Serj.  Jeff  Have  yoa  seen  him  at  church 
lately  ?— Tanner.   No,  I  have  not. 

Ait,  Gen.  I  would  Ikin  know  whether  this 
jnan  hath  been  at  church  himself:  he  looks  as 
if  he  had  not. 

Coll.  I  know  not  whether  he  hath  been  at 
the  church  you  mean,  or  no ;  but  he  may  be 
an  honert  man  and  a  Protestant  for  ail  that. 

L.  C.  J.    Call  another. 

Coll.   Mr.  Peter  Norreys. 

X.  C.  J.  What  do  you  ask  him,  Mr.  Col- 
ledee?  here  he  is. 

CqIL  .  Do  you  know  any  thing  concerning 
Hr.  Smith  ? 

Norreys.  I  was  once  in  the  Hercules  Pil- 
lars, wkiere  was  sir  William  Waller,  Macna- 
marra,  Mr.  Ivy,  and  five  or  six  of  us  together : 
and  Mr.  Smith  was  there,  and  we  were  talk- 
^g  concerning  the  p.arliament  approaching  at 
Oxou.. 

Se^.  Jeffs  Tell  tlie  names  of  the  rest. 

NorrqfS.  Sir  WiUiam  Waller,  Macnamarra, 
Mr.  Ivy,  Lewes,  Macoamarra's  brother,  and  I, 
and  Mr.  Smith. 

Serj.  Jeff.  Well  said;  we  do  not  meddle 
iH^  any  of  these,  but  Mr.  Smith. 

X.  C.  J.   Was  John  Smith  there  ? 

Norreys,  He  was  there. 
.  JL  C-J.  Well,  go  on  then. 
^  Norr^u  We  were  tidking  of  the  parlia- 
ment at  Oxon :  Says  sir  William  Waller,  most 
jof  the  parliament- men  are  afraid  to  go  up  to 
fiit  parliament.  Truly,  said  Mr.  Smith,  I  hope 
jthey  will  be  provided  to  go,  if  they  do  go. 
Bays  sir  Wilbam  Waller,  1  shall  be  provided 
with  the  rest  of  my  Iriends :  and  Mr.  Colledge 
said,  I  will  go  up  with  the  rest  of  the  parlia- 
ment-men ;  I  shall  be  provided  too,  says  most 
^  tlie  evidence :  says  air  William  Waller,  will 
you  go  along  with  me,  and  1  will  provide  you 
liith  an  horse  ?  Said  he,  I  have  a  horse  of  my 
own,  and  if  it  please  God  I  will  have  nothinsr 
else  to  do,  but  to  go  with  the  parliament,  and  I 
will  not  neglect  it.  Tliis  was  all  the  discourse 
fd  the  ooinoany  for  that  night. 

Cdl.    Ilid.you  hear  fiilr.  Smith  say  any 

|hip(  against  "^^  *^ 


Norreys.   No,  DOlawonlalalL 

CplL   But.  this  weie  a  malsnal  cvideooa 
against  others  of  the  confiederates,  if  they  haA  ^ 
been  examined. 

Norreys.  My  tord,  I  was  at  the  Amsterdam 
coffee-house  the  2dd  of  June  last,  and  there 
was  .Mr.  Dennis  Macnamarra;  said  he,  will 
you  go,  and  J  will  give  you  a  pot  of  ale. 

X.  C.  /.  There  is  noUung  m  Dennis  Mae- 
namarra  in  question  beibre  us.  If  you  have 
any  thing  to  say  against  any  of  the  witnesses 
that  have  been  sworn,  go  on  with  your  evi- 
dence, we  must  not  hear  stories'of  other  people. 

Coll.  He  woukl  speak  against  some  men 
that  haveswora  against  me,  but  are  left  out, 
for  some  reasons  I  know  not  Fray  odl  Mr* 
Thomas  Norreys.  .  " 

L.C.J.  What  do  you  ask  him? 

Co//.  My  lord,  he  anew  me  in  this  country 
sonoo  15  or  16  years  ago. 

T.  Norreys.  My  lora,  I  have  been  acquainted 
with  Mr.  Colledge  about  id  or  18  yearst  and 
he  hath  always  carried  himself  very  civilly  and 
well,  and  he  kept  to  the  church  fl>r  a  consider- 
able time,  as  duly  as  any  parishioner  did.  * 

X.  C.  J.  How  long  have  you  known  himP 

T.  Norreys.  This  16  years. . 

X.  C.  J.  You  hve  in  this  country ;  don't 
you. 

T.  Norreys.  Yes,  at  Aylworth.   . 

Coll.  I  was  at  Astrop- Wells  last  year.  I 
believe  Mr.  Justice  Levinz  saw  me  there. 

T.  Ndrreys.  Yes,  I  was  there  with  you. 

Coll.  We  did  discourse  commonly  taen  eon- 
ceraing  the  Papists.  Pray,  Sir,  did  you  find 
me  inclined  to  the  Popish  mterest  ? 

T.  Norreys.  You  spoke  very  much  against 
them. 

Coll.  Did  you  ever  hear  me  speak  against 
the  king  or  the  government  ? 

T.  Norreys,  No,  I  never  heard  it ;  for  if  he 
were  my  brother,  I  ^ould  have  diteovered  it. 

X.  C  J.  How  oflen  have  you  seen  him  ? 

T.  Norreys.  Very  oiWn,  and  conversed  mn<Sh 
with  him.  ' 

Coll.  My  lord,  as  to  the  papers  diaiged  apo9 
me  that  they  were  mine,  I  declare  I  know  not 
of  them.  Dugdale  says,  1  owned  them,  and 
the  letter  and  several  prints;  but  truly, iny 
brd,  1  had  done  myself  a  great  inquii'v  if  1  haid 
done  or  owned  those  things  he  natn  charged 
me  withal.  I  never  could  make  a  picture, 
nor  never  did  draw  a  picture  in  my  lite ;  and 


not  know  the  person  that  caused  it  to  .he 
printed. 

X.  C.  J.  How  came  you  to  hare  so  many 
seized  in  your  house? 

Coll.  My  lord,  here  b  Eliaabc^  Hunt,  the 
maid  by  whom  they  were  taken  in,  and  who 
can  give  you  an  account  of  it.  I  cannot  deny 
but  mat  they  were  m  my  house ;  but  that  I  was 
the  author,  or  did  take  them  in,  is  as  freaX  a 
mistake  as  ever  was  made.  Call  -EhKabefli 
Hunt.    I  do  not  knowwhether  Cilitii  be  hi 
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ioim ;  but  this  I  am  ^iident,  he  was  ezanuned 
,  More  the  long  and  couBcil,  aind  be>a]id  his  wife 
denied  it. 
'  L.  C.  Jl  He  shall  be  called  if  he  be  here. 

CbU,  I  know  nothing,  of  the  printing  of 
them,  nor  was  I  the  author  of  them. 

L.  C.  J.  They  were  dispersed  by  you  up 
abd  do^n. 

Coll.  That  they  were  in  my  house,  I  be- 
lieve, my  lord ;  and'  this  woman  will  teU  you 
how,  my  lord.  Pray  tell  the  court  hoi4^  these 
Ba|>era  mat  are  called  the  Rary  Shew  came  to 
be  in  my  house. 

EL  Hunt.  A  porter  brought  three  bundles  lo 
our  house,  and  asked,  wheUier  my  master  was 
not  within.  I  told  him,  no,  he  was  not.  Said 
he,  These  papers  are  to  be  left  here ;  said  I, 
"Who  do  they  come  from ;  said  he,  'tis  all  one 
^  that,  you  must  pay  me,  and  1  must  leare 
them  here ;  so  I  gave  him  siz-p^nce,  and  he 
left  ifae  papers,  but  I  never  saw  tiie  man  since 
nor  before.  And,  my  lord,  I  never  read  them 
what  they  were,  but  I  saw  they  were  such  sort 
of  prints  as  those. 

L,  C.  J.  How  long  was  it  before  they  were 
seized? 

EL  Hunt.  A  matter  of  7  or  8  weeks. 

CqIL  My  lord,  it  seems  they  were  put  in  a 
box  and  left  in  my  compting-nouse :  1  never 
touched  them,  hut  there  tney  staid,  for  ought  I 
know,  till  they  were  taken. 

L.  C.  J.  You  were  Cottedge's  servant,  were 
you  not? 
•    El.  Hunt:  Yes,  my  lord. 

Coll,  My  lord,  I  never  knew  the  printer  nor 
the  author ;  but  I  heard  a  man  was  in  trouble 
about  them^  upon  a  bye- law  in  the  Stationers 
company. 

Att.  Gen.  How  came  you  hy  that  original  ? 

ColL  Have  you  it  there  ?  I  know  of  none 
was  produced :  But  if  I  were  a  person  con- 
cerned, it  were  no  ti-eason,  and,  my  lord,  I  hope 
Eu  wUl  do'  me  that  justice,  to  let  the  iury 
ow  th^  ore  not  treason,  none  of  these 
papers.  And  I  do  declare  I  know  nothing  c^ 
the  ori^inai,  the  printer,  nor  the  author. 

L.  C.  J.  You  spend  time  in  nu^cing  observa- 
tions out  of  order  of  time:  When  yovi  have 
^en  your  evidence,  then  make  yow*  obs^srva- 
tions. 

Cdl.  I  confeM,^!  may  err,  as  to  matter  of 
fnrder,  lor  i  never  was  in  this  capaohy  before. 
But  pray,  do  you  tell  the  court  how  the  papers 
came  tiMBre,  aind  all  the  transactions.  For  I 
was  ajpriaoner  when  they  came  and  searched. 

X.  G.  J.  No,  it  was  8  weeks  before  you  were 
taken  diev  were  left  there. 

Serj.  Jeff.  Did  you  not  tell  your  master 
socm  after  they  were  left  there  P 

EL  Hunt.   No. 

6aj.  Je^*  Within  what  time  did  you  tell 
himf 

EL  Hunt,,  I  believe  it  was  a  week  or  a  fort' 
nigbt 

Att.  Gerti  Where  was  your  master  all  that 
lime? 

EL  Hunt*  Bawis  i»thtqottntry. 


ColL'  My  knrd,  I  did  see  thiem  there,  I  must' 
confess,  I  do  not  deny  but  I  saw  them  there, 
but  I  knew  not  whehce  they  came,  nor  whose 
they  were.  Nor  did  I  ever  intend  to  meddle 
witn  them,  nor  concern  myself  about  them. 
What  have  you  to  say  more  ? 

El.  Hunt.  Concerning  Mr.  Dugdale,  if  I 
may  speak. 

L.  C.  J.  Ay,  go  on. 

EL  Hunt.  I  went  to  receive  the  money  of 
Mr.  Dogdale  that  he  owed  my  master,  and 
asking  htm  for  it,  he  said,  he  would  pay  me* 
such  a  tinke  to-morrow^  morning,  if  I  would 
come  for  it;  but  when  f  came,  be  had 
not  the  money  ready  for  me.  %,  said  I,  I 
think  it  is  very  hard  that  you  should  keep  my 
master's  mone^  from  him,  and  yet  you  fo  and 
swear  against  his  life  too :  What  do  you  thmk  w# 
shall  do  at  home  in  the  family,  if  you  keep  my 
master's  money  and  he  be  in  prison  ?  Said  he. 
There  is  a  great  deal  of  do  about  my  swearing 
arainst  your  master,  more  than  needs ;  hot  ai^ 
I liope  for  salvation,  I  do  not  bdlieve  Mr.  Col- 
led|[e  had  anymore  hand  in  any ooospirtcy 
against  his  muesty,  than  tiie  cnild  unborn* 
Here  is  Dugdale,  let  him  deny  it  if  he  can. 

Dugd.  AM  I  hope  fer  salvation  I  did  not  say 
so. 

EL  Hunt.  Upon  my  salvation  it  is  true  what 
I  say. 

Stevent,  This  was  the  maid  that  hid  he* 
master's  papers  when  they  were  seanhed 
fer. 

Seij.  Ji^.  Be  quiet ;  art  thou  got  into  dia- 
logues witn  the  maid  now  ? 

Coll.  Mr.  Stevens,  it  is  well  known  what  a 
man  you  are  to  propagate  witnesses.  Bfy  lord, 
she  gave  me  an  account  of  this  in  the  Tower, 
befetre  I  came  awe^,  that  Dugdale  desire^ 
to  speak  with  Mr.  ^mith,  and  told  b^,  that 
nothmg  that  he  had  to  say  would  touch  my 
Ufe. 

EL  Hunt.  As  I  am  alive  it  is  true. 
.  X.  C  J.    Mr.  Dugdale  denies  it  now. 

El.  Hunt.  He  is  not  a  righf  mail  if  he  de- 
nies it,  for  he  told  me  it  twice. 

ColL  I  told  Mr.  Smith  of  it,  when  he  had 
leave  to  come  to  me :  I'told  him  what  tiie  maid 
said  he  had  to  say  to  her,  and  this  was  three 
weeks  ago ;  said  he,  I  will  spe^k  with  him 
with  all  my  heart,-  if  he  has  a  mind  to  speak 
with  me;  for  he  hath  said  that  he  hath 
nothing  aounst  her  master  that  he  can  touch 
an  hair  of  his  head,  nor  nothing  that  can  toueh 
his  life,  that  he  knew  nothing  of  a  plbt'ortson- 
trivanoe  against  the  king ;  and  it'  J  could  hd|p 
it,  I  had  as  lieve  have  given  a  hundred  ponnoi 
I  had  never  spoken  what  I  have.  This  ne  said 
to  her.  ,    , 

X.  C.  J.  You  ten  her  what  to  say. 

EL  Hunt.  Sir,  he  does  not  tell  me ;  for  Mr. 
Dugdale  said  thoite  very  things  to  ine. 

CftlL  This  is  an  acoottnt  1  had  whtt  I-wa* 
prisoner ;  T  could  not  direct  her. 

X.  C.  /. '  Do  you  deny  what  they  say  to  he 
true,  Mr.  Dogdale  ? 

Dugd,  My  lord,  she  mwtOBMifariliion^; 


\> 
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ItolAker  I  bad  k  Mi  rtmiy,  but  would  pty 
her :  And  m  tbe  thop,  before  Ihe  appreotaoe^ 
bey,  ahedenred  of  me  that  I  vvuld  write  two 
•r  tbne  words  what  1  woald  say  agaisflt  ber 
maaler ;  aod  I  toid  Mr.  Graham  cifit  So  aaid 
I,  I  cannot  teU,  I  have  not  the  papers,  mot 
what  infimnations  I  ha¥e%|^ven  against  bim. 
So  she  came  ag^fun  the  next  morning,  and  she 
was  at  rae  to  write  down  what  I  said.  I  Won- 
der, laid  1,  yooT  naaater  will  send  yov !  had 
,  not  be  as  good  send  Mr.  Smith,  wbe  is  his 
eoimael  ?  £uA.  this  was  all  the  words  we  bad. 

EL  Hunt,  My  lord,  I  do  solemnly  assore 
you,  be  sud  be  wooM  write  down  what  he 
said  against  my  master,  and  woold  ftin  speak 
with  Blf .  South ;  for  there  was  more  ado  made 
about  it  than  needs. 

Dugdak.  Mr.  Graham  can  teU  wbat  it  was; 
fori  came  and  told  bim  immediately. 

X.  C.  J.  Did  yqu  tell  her  yon  had  nothing 
to  say  against  ber  Blaster  that  would  tovebbis 

yfe? 

Xhigd.  I  could  not  say  thai  I  had  said  no- 
thing against  ber  master ;  for  shtt  asked  me 
that  I  wo«ild  wnlB  down  what  I  had  said ;  but 
1  tokl  bar  I  knew  not  what  was  treason,  that 
miBl  be  refomd  to  the  court? 

Just.  Jones,  Did  be  speak  it  openly  or  pvi- 
TalBhrtoyoo? 

El.  Hunt,  He  did  not  speak  it  loud ;  nobody 
beard  Mm  but  myself. 

Dugd.  It  was  in  the  shop,  and  tbe  nppren- 
tioe-boy  was  by. 

Just  Lt9inM,  Was  this  after  he  bad  been  at 
the  Old  Bailey,  or  before  ? 

EL  Html.  Yea,  it  was  after  be  bad  been  at 
IbeOU  Bailey,  and  after  be  had  been  at  Qzoo 
too. 

Jnst£«vtfur.  Then  it  was  before  the  court, 
wbat  could  be  made  of  it  r 

CoU.  She  bath  gone  forty  times  for  tbe 
money  I  lent  bim  out  of  my  pocket;  and 
t  lent  bim  that  when  I  bad  little  more  my- 


EL  Hunt.  I  did  tdl  him,  Mr.  Dugdale,  if 
you  cannot  let  me  buTe  my  master's  money,  if 
you  please  to  tell  me  wbat  you  have  made  oath 
agaittit  my  master.  Said,  he,  I  cannot  let  the 
bare  it  now ;  bat  thou  sbaH  hsTe  what  I  hare 
to  say  against  bim : .  I  will  draw  it  up  in  writ- 
ing, aod  thou  sbalt  haTo  it  to-morrow  morning. 
— ^The  next  morning  I  came  to  Bin  again,  and 
■dd  I,  I  am  come  again ;  wbat  must  I  do? 
flud  ke,  I  have  no  money ;  such  an  one  hatfa 
not  b^ped  me  to  it.  Sir,  then  said  I,  I  hope  you 
will  be  as  ^ood  as  your  word,  to  let  me  know 
what  you  have  made  oatb  agatbst  my  master. 
Said  he,  I  was  about  it  yorterday,  but  could 
not  do  it :  But,  sweetheart,  said  he,  and  took 
me  by  the  band,  I  will  irive.yQu  a  copy  of  it 
to>dayatten  of  the  dock;  and  if  I'do  not,  I 
will  tell  it  thee  by  word  of  mouth.  So  I  came 
tm  the  kmm  at  ten,  and  staid  till  eleren^  but 
did  not  see  bim.  • 

Jnst.  Jmsf.  You  bad  a  great  mind  to  be  tam- 
pering. 

Mi.  MmHt.  The  inttisto,  be  adttdmawbo 


was  biaoouMels  I  taMbkn  Mr.  Sttilii;  tliK, 
said  be,  I  have  a  greaf  desie  te  speak  witb 
him.    So  I  told  my  master  of  it. 

CoU.   M;  bnd,  you  see  it  ii  bat  Mack  and 
white,  aU  this  whole  conliivaaca  upon  me.  She 
bath  proved  I  knew  aetfaing  of  the  papers  ;aadr 
indeed  Ididnot 

L,  C.  J.   Do  yon  call  any  more  witnemca? 

CoU.  There  ia  ray  beother.ift-kW  that  re- 
oeiTed  those  papen.    Call  Geoi|;e  Spwr  and' 
Sarah  Goodwin,    [Mnu  Goodwin  appeared.] 

CUL  Do  yon  know  any  thing  of  tae  papeis 
that  were  carried  to  my  brother  George  Spiv's? 

Mrs.  Ooodann.  Yes,  I  dis.  The  Saturday 
after  my  brother's  confinement,  about  eight  oif 
the  dock  in  tbe  morning,  1  having  beard  of  it, 
came  into  the  bouae,  and  in  a  quarter  of  aa . 
hour's  time  in  comes  a  waterman,  and  desirsv 
an  handful  or  two  of  shavings.  1  knowing  not 
who  be  was,  nor  wbat  be  desired  them  for,. 
told  bim,  he  should  have  them ;  so  he  went 
up  to  tbe  woriung  shop  to  gather  them,  for  ha 
pretended  ^lat  to  bis  bis  buainets. 

X.  C,  J.  Whose  waterman  was  it  ? 

Blrs^  Q^adwin:  A  waterman,  I  suppose,  tbat 
belonged  to  bis  majesty,  for  he  had  a  oea4 
marked  with  R.  C. 

CoiJ.  This  is  after  I  was  in  custody? 

Mrs.  Omdmm.  Yes,  it  was  tbe  Sitar^y 
after.  So  no  seeiier  bad  he  tbe  shavings,  bul 
he  goes  out  of  the  shop,  and  comes  in  again 
with  three  of  his  ttiyesty's  messengers;  and 
they  made  enquiry^  after  papers,  and  I  bdn|[ 
innocent  of  conceahog  any  papers,  or  any  thti^, 
said,  I  knew  of  none ;  so.  tbey  came  to  one 
box  thai  bad  the  toofai  for  the  men  to  work  with^ 
and  tbey  demanded  the  keys.  I  toM  hkt  I 
knew  not  where  the  keys  were.  So  they  went 
to  the  next,  and  found  It  open,  baft  nothing,  did 
tbey  find  there ;  there  was  a  bed  wherein  ftir- 
nierly  my  brother's  servants  did*  lie  :  said  one 
to  tfaie  other.  Look  well  whether  there  be  not 
something  bid  in  tbat  bed ;  said  I,  I  suppoat 
there  it  no  such  thing  as  you  eoquiw  for :  if 
you  please,  you  may  take  off  tbe  ekthesi  and 
gave  them  Iree  tomtion  l»  bNdt ;  hat  fir  the 
chest,  I  would  not  deliver  tbe  iKys,  became 
tbe  man  was  not  there  tbat  owned  it.  In  their 
s^tarching,  they  flung  down  the  wainseet,  and 
did  a  great  deal  of  damage  to  bis  goods.  Geun 
tlemen,  said  I,  I  suppose  you  bave'Ofder  to 
search,  but  none  tospoil,  a  man's  goods.  Whan 
they  were   gone,  having  found  none,  they 


threatened,  God  damn  tbem  ther  wouU  have 
tbem,  for  there  they  were.  BtAleeingigiioiaat 
of  the  coBceabaeat  of  tbe  papers^  I  re<]U^tedUie 
maid  and  my  brother's  am,  whether  they  knew 
of  any  papem,  and  they  satisfied  mit  they  knew 
of  some  prints  thst  were  Urongbt  by  apailsr« 
to  be  left  at  my  brother's,  but  tbey  knew  not 
^wheneetbtf  came,  nor  wbat  tbey  were:  aad 
the  spme  answer  gave  my  brother's  son»  tbit 
hedid  net  know  whase  the  pupera  were.  But 
since  his  father's  confinement  they  were  laid 
up  sure  audsafe»fiNr they  ktew  not  wiiattbsy 
concerned.  Upon  this,  my  lord,  my  binthtr 
in-law,  Geivge  SpMr»  ha  «int9  tnt^.tht  house^ 
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■ad  if  b  |lM»e  yottr  boMw,  I  leqpHiid  him  to 
mny  UwMiM^to  t^  oottatey  to  hit  bonte,  to  m- 
oiretlieni  tin  W6  knew  wbttttbrr  didomuxni 
and  wi^  ths^  tt  beUiy  to.  Whenttpoa  be 
replied^  myiofd,  that  1m  wwfeirtiil  to  carfv 
anjrtbu^oulorUie  houw;  nid  I,  ifyou  wiU 
ptane  to  take  tbem  of  me,  I  will  carry  tfaem 
out  of  the  booie  fiMr  your  aecurity,  becauee  bis 
wife  looked  erecy  boor  (being  wnb  «bild)  wben 
•be  aboobl  be  deilTered,  and  he  waa  ieiurftil  of 
trmiblmgber.^  So  I  canied  them  out  of  the 
house,  and  deUvered  tbem  to  him, 

X.C.J.  TowboraP 
.  Mrs.  Goodmiu,  To  my  brother-in-law,  Mr. 
GeoqpeSpiir.  So  at  my  going  out,  after  I  had 
4ieiiTeredthem  to  him,  m  my  way  back  again 
Ifboadasmallnaper-bookyand  a  small  parcel 
of  .wiitings ;  who  dropoed  tbem,  or  who  laid 
tbem  there,  I  cauiottal.  But  taking  them 
Up  madrisedly,  I  put  tbem  among  the  prints 
which  1  carried  o«it,  I  delivered  iSem  to  my 
brother-ia-law.  This  is  all  I  have  to  say  ss  to 
&e  papers. 

Steieiu.  Three  partoof  what  she  hath  said 
asialoe. 

Seg.  Jefferiei.  Well,  hold  you  yomr  toogue. 

Sievent,  Mr.  Atterbory  is  here,  my  knrd,  that 
searched  the  house. 

AtUrhury*  Be  pleased  to  giro  me  my  oath, 
I  will  tell  you  what  passed. 

AiU  Gem,  We  don't  think  it  material,  but 
ymi  were  sworn  before,  stond  up. 

X.  C  J.  Tell  the  manner  of  finding  the  pa- 
peni.  This  woman  gives  us  an  account  m  a 
waterman  that  came  in,  pretending  to  fetch 
shaviims. 

Atterbufy.  Upon  my  oath  it  was  not  so. 
The  watoimaii  was  a  waterman  that  brought 
meaad  two  more  of  my  feUows,  and  die  water- 
man loUowed  US  into  the  vard,  but  came  after 
oa:  and  being  ordered  to  look Ihr  papers,  I  did 
seaach  the  house ;  ibr  I  had  iatelligenoe  that 
theie  were  papers  there,  butl  did  not  find  them 
there.  But  upon  findug  .the  first  papers,  I 
made  the  mere  diligent  scMPeb,  but  oouldnol 
fiwi  dm  rest  I  most  chiefiy  sought  after^ 

flsri. /j^eriet.  Did  the  kiiig'^  waterman  take 
aay  shavmgs  byhimsalf  P 

Aiterhtni0  Wewec«aUtogedMr,wedidnot 
move  out  or  aiqr  one  rooln,  but  together;  this 
geatlewomaB  was  in  the  hoqse  when  I  came, 
and  there  was  a  littk  child,  a  giKl,iuid 


,8eQ.  ii^srisK.  ^  you  eome  for  shavings 
mBse,  pmy,  Bfr.  Attetuuky  P 
Akirkury.  No,  I  did  not. 
Mm.  OmWta.  The  waterman  did  though 

CM.  CoH  Oeoete  Spw.  (But  he  did  not 
Mpear.)  But,  Mr.  Attabuiy,  beibre  yon  go 
dowB,  pray  tell  dto  court,  did  yon  take  any  of 
these  papers  at  my  house^  or  at  my  brother4n- 
kw8pQr»sh0oeer 

&MiL  My  knnd,  I  took  the  papers,  and  I 
jDQkthamatBasby,atSpiw'shouse,  Aodttiis 
woman  carried'oui  one  half  to  Spur,  i^thx 
insideifmed  00$  dm  olhpr. 
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Mn.G«od0m.  The  same  day  they  searched 
tor  tMi,  lor  my  brother  eMmisatths  earn* 
time. 

X.CJ.  HowdoyoitkBowSpiireinifldany 

awavP  "" 

KM.  Ooodmin.  He  earned  wme  out  of.  lh#^^ 
hosM,  I  carried  tbem  out  of  the  house,  and 
delivered  them  to  him* 

JL  C.  X  Then  they  were  in  your  houee  ? 

Mra.  Goodwin.  They  were  in  th^  counting** 
house. 

Colt.  My  lord,  if  they  were  in  any  ether 
pbMe,  I  know  not  how  they  came  thm,  for  due 
was  all  done  after  I  wasa  urisoner ;  and  Sewei 
savs,  they  wemremoired  when  I  was  a  prisoner. 
Where  is  George  Spur  ? 

Sen.  J^erie$.  It  is  admitted  diey  were  at 
your  bouse,  and  ^  taken  thence,  and  afterwanli 
carried  to  Spur's. 

Coll.  They  carried  them  abroad,  and  handed 
them  from  one'  to  another,  and  took  them  into 
the  country,  I  know  not  what  they  did  with 
them:  but  my  kwd,  I  neither  know  the  printer 
nor  die  author,  I  declare  it  upon  my  life. 

L.  C.  J.  Have  you  any  more  i^tnesseef 

Coll.  No,  my  kird,  I  have  not. 

L.C.J.  Will  you  that  are  ofconuMlftr  the 
king  can  any  tafin  t 

Ait.  Gen.  One  or  twv,  if  yon  pleaae,  tmw 
kmL  CaU  John  Shirhmd.  Aiiditistodim 
purpose ;  it  seems  rery  lately  Mr.^  Bolron  would 
bare  teimited  him  to  have  mrswom  himself. 

Coll.  My  kHrd,  I  1m^,  if  they  bring  in  any 
persons  of  new  evidence,  I  may  ha»re  leave,  to 
contradict  them. 

L.  C.  J.  YooBoed  not  fear  b«t  ymiahalihe 
heard  to  them. 

Aii.  Gen,  WeshaM  prove  Buhm  to  be  a 
suborner  of  witnesses  }  and  that  the  jmxmajf 
know  what  be  is,  be  uid  Blowhray  have  |ene 
to  give  evidence  at  several  trhds,  and  the  yagf 
would  never  behove*  them  when  they 
their  oaths. 

SsQ.  J^<r/ci.  I  think  it  needs  nst^ 

Colt  No  wbiapetinfc  flood  anrlsid^ 

Serj.  Jeferies.  Goodllr.  CoOei%%  yea  mm 

not  to  teU-me  my  datf  here. 
Jim.  Jonet.  Is  it  not  lawAd  lor  dm  hng^o 

counsel  to  confer  togetbarf- 

Coll.  Nottowhii^^flgrlM}  alapi^to 
bespekenout 

L.C,J.  Nodiii«oi^tobesiidtodbBJmrf 
indeed  privatriy. 

Ati.  Gen.  But  ahallnot  we  talkinMNV«nr< 
selves* 

OdL  No^  Ihope  notyofanydunfdmt 
my  trial. 


•  M 


What  the  Attorney  hsi^  says,  and  dm 
or,  in  summing  up  the  evidence,  repeated 
after  him,  is  notoriously  fidse ;  for  at^the  Sum* 
mer-Assizesat  York  the  year  before,  Thomas 
Thwh^  wae  oonvidsd  sudtv  upon  the  tesl^ 
mony  of  these  v^  men  in  ttieir  own  coanliy» 
aswwafterwaidsessqited."  Chig,S4it 
2X 
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Just.  Jbfiei.  You  are  deceived  m  that. 

Call.  I  think  it  is  a  law,  that  all  ought  to  be 
foihlic ;.  I  beg  your  pardon,  if  I  am  in  ttie 
tvroDg.  /. 

Act*  Gen:.  Swear  John  Shirland.  (Which 
was  done.)  Pray  give  the  court  and  the  jury  an 
account  of  Bolron,  \i4iat  yon  know  of  him. 

Shirland,  Bolron,  ray  lord,  last  Whitsnn- 
Tuesday  would  have  given-me  ten  pounds  and  a 
horse  to  go  down  and  swear  against  sir  Miles 
fitapleton.  I  was  to  swear  I  was  suborned  by 
his  friends,  and' several  other  persons,  which  I 
have  discovened  upon  my  oath. 

i».  C.J,  Is  this  man  kwom-f 

AtL  G«n^  Yea^ 

X.  C.J.  Now  caH  Bolron  to  confront  Bim. 

Coll.  He  offered  joo  an  horse,  as  much  as  I 
•ffenad  Tarbervile  an  horse,  and  I  never  offer- 
ad  him^  an  hone,  in  the  world,  [Then  Bolron 
appeared.]' 

I0,  C.  J,  Is  this  the  man,  Shurland  ? 

Alt,  Gen.  Did  he  give  31^11  ten  pounds  to ' 
•wear? 

'  Skirlantl.  He  bid  me  ten  pounds  and  an 
iMrselo  swear  against  sir  Milea8tapIeton. 

J-ttst.  J(»»ei.  Did  you  ever  see  him,  Bolron  ? 

Boion.  Yes,  my  lord,  he  was  to  have  bten 

•  witness  a^abst  sir  Miles  Stapleton,  ahd  he 
pretended  that  he  was  suborned  by  sir  Miles  or 
iome  of  his  friends.    ' 

Coll,  What  are  you,  Sir  ?  Mr.  Bolron,  what 
isMr.^iriand? 

Bolron,  He  is  a  man  that  lives  tiy  his  shifts : 
He  bath  been  whipt  in  BridewelK 
« .  Citll.  Do  you  know  him,  8ir,  what  is  heP 

Bolron,  Even  an  idle'man. 
:    Shirland,  YouyOnce  when  you  saw  me,  drew 
jour  sword  on  me,  because  1  would  not  do  as 
^ou  would  have  me. 

•  Bohon.  \  profess,  my  lord,  it  is  not  so. 
Ah,  Gen,  Here  is  MV.  Sknith,  hear  what  he 

iays  against  Mr.  Bolron. 

Sa^k.  ^8  we  were  coming  iq)  along,  he  was 
•peaking  to  me  of  CoIIedge,  and  told  me,  he 
liad  as  mi^ch  to  say  against  him  as  any  body, 
and  if  J  would  speak  for  him,  he  would  evi- 
dence against  sir  John  Brooks'for  a  discourse  at 
#'en:y«b/idge. 

Bvlron,  I  never  did  hem*  any  such  thing. 

Smith,  No  man  in  your  own  country  will  be- 
lieve you. 

•  Coll,  They  belieTodyoa  no  more,  it  seems, 
neither. 

X.  C  J.  Do  you  caU  any  more  witnesses, 
gentlemen  ? 

Sery.  Jef cries.  No,  I  think  we  need  not. 

L,  C,  J,  Look  you,  Mr.  Colledge,  as  I  un- 
Jarstand  it,  the  \in^^9  counsel  will  produce  no 
more  witnesses.  \  on  may  make  what  obser- 
vations you  will  upon  the  evidence  to  the  court, 
«nd  then  must  let  them  make  what  observations 
they  will  to  the  court ;  and  then  wo  will  give 
the  charge  to  the  jury. 

CoU,  My  lord,  I  have  only  innocence  to 
^ead ;  I  h^ve  no  flourishes  to  set  off  my  de- 
«(noek     I  cannot  take  the  jury  nor  the  court 

with  aa^nlory  1 1  am  tuhappy  intJiLOse  ihiDgs. 


But,  my  lord,  |  do  declare,  as  to  tn3r  own  par-, 
ticular,  m  the  presence  of  God  ^mighty,  thalT 
as  to  whatsoever  is  sworn  against  me,  as  to  th«- 
seisSng  his  majesty,  providing  arms,  or  hav- 
ing any  desicfn  either  at  Oxfbra  or  London,  or 
any  other  piace'in  the  world,  to  seize  upon  the 
person  of  the  king,  or  to  rebel  against  the  go- 
Ternment  established ;  I  vow  to  God  Ahnignty 
I  never  had  such  a  thonght  in  me :  It  is  a  tmn, 
my  lord.  My  lord,  they  have  sworn  desperate- 
ly against  me,  and  it  hath  appeared,  I  think  by 
very  credible  persons,  that  they  have  con- 
trauicted  one  another.  It  hath  been  proved^ 
that  this  was  a  design  ;  that  they  were  tam- 
pered withfld ;  that  they  coftvplained  they  werb 
m  poverty,  that  they  tvanted  maintenance ;  anjBh 
they  did  coniess  they  were  tempted  to  come 
over  to  swear  against  Protestants :  And  how 
the  Lord  knows,  they  have  closed  with  it,  anif^ 
they  begin  with  me.  I  hope  the  jury  have  taken 
notice,  that  I  have  contradicted  tnem  suffidL- 
ently  in  what  they  have  s\%'orn  ;  and  that  it '  is 
not  possible,  if  I  nad  a  g^n  of  sense,  for  me 
to  discover  m^'self  to  be  such  an  one  to  Hayne^ 
that  was  an  Iiishnvm,  and  should  speak  afi  thh 
treason  that  he  hath  gallopned  through  at  first 
sight,  that  as  soon  as  ev^  1  saw  him,  that  I 
should  speak  so  to  him  ;  I  hope  you  will  con^ 
sider  whether  it  conmsts  with  common  reasoa, 
when  there  would  be  no  probabUity  of  makin^f 
any  use  of  him  in  the  world.  My  lord,  all  my 
wite^sesthat  I  have  brought,  your  lordship* 
can,  and  I  hone  you  will  sum  them  up  better 
than  I  can  ;  tor  I  declare  it,  I  have  been  so  con- 
cerned, that  I  have  not-been  able  to  write  half 
of  it  down.  But  I  think  there  is  never  a  mai^ 
that  bath  sworn  a^inst  me,  but  hath  been  suffix 
ciently  confuted  by  jiersons  of  integrity  and 
honesty,  men  of  principles,  and  men  of  re- 
ligion ;  they  are  such,  my  lord,  that  make  con- 
science of  what  they  say  :  They  are  person^ 
altogether  unknown  to  me,  most  of  them,  as  to 
what  they  had  to  say,  it  was  what  they  uffered 
voluntarily ;  and  I  am  certain  they  had  notbin|p 
but  their  bare  charges,  if  they  nad  that,  Itf 
their ^ns,  in  coming  hither;  and,  my  lord, 
there  is  no  pi-obabiltty  that  they  should  come 
and  attest  any  thing  that  is  false,  for  me  whb 
am  a  stranger,  ibr  nothing :  No  man  is  a  knare 
for  nothing,  as  I  believe  these  men  ai'e  noi. 
My  lord,  I  do  declare  it,  I  was  bred  a  Pro- 
testant, and  have  lived  so  *,  I  am  so  to  this  very 
day ;  I  have  lieen  a  lover  of  the  church  of 
England,  and  of  all  the  fundamental  points  of 
doctrine  believed  in  it :  I  own  the  same  God, 
the  same  Saviour,  the  same  gospel,  and  the 
same  faith  ;  I  never'  bad  a  prejudi^  -against 
any  man  in  the  church  in  my  li^  but  such  »a 
have  made  it  their  business  to  promote  the  in- 
terest of  the  papl^,- and- such  T  must  heg 
leave  to  say  there  are  amongst  them  ;  For  there 
is  no  society  in  the  worid  without  some  bad 
men ;  and  these  do  promote  the  interest  of  the 
papists,  by  dividing  the  Protestants.-and 'al- 
lowing none  to  be  true  Protestants  but  those 
that  are  within  Ibe  church  of  England  esita- 
lishedby  laws  whidi  is  a  notion sq  inde'I 
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cquUnem  dosewitb  tbat.  Lnev^r  kad  a  pi^ 
J  iHJJioe  against  any  maab[utakiMye'iftBiy  life. 
1  liave  neard,  I  confess,  some  oi'  the  disaeaters, 
•and  I  hare  found  vei^  honest,  just,  fttout,  godly 
jneD  among  thew  ;  hen  free  ft^m  oaths  and 
■M  debauchery  ;  men  that  make  a  conscienoe 
of  what  they  say.;  Not  like  somepei-sons  that 
say  they  are  of  the  chureh  of  England,  that 
.4!aRy  themselves  in  their  lives  and  actions  so 
.ms  that  no  credit  can  be  gained  to  the  church  by 
^em.    My  lord,  I  have  been  an  lieartv  man 
■against  the  papists;   I  havebieeu  an  nearty 
man  as  any  person  of  my  condition,  for  parlia- 
ments, which  I  look  uuon  to  be  my  birth-right, 
and  und^  God  Almignty,  the  biuwark  of  our 
liberty ;  and  I  am  sorry  if  ai\y  num  should  be 
4UI  instrument  to  create  a  misunderstanding  be- 
twixt the  king  and   the  parliament;  tor  I 
always  thought  I  served  my  country,  when  I 
-served  the  piuiiament,  and  I  served  my  king 
w|ieB  I  served  my  country.    I  never  made  any 
difiRsrence  between  them,  because  I  thought 
them  both  one.    I  had  (he  honour  to  be  en- 
trusted by  them  before,  and  upon  that  account 
I  came  voluntarily  down  hither.    I  rid  my  own 
horsey  I  spent  my  own  money,  and  eat  my 
own  bread ;  I  was  not  beholdii^;^  to  any  man 
4br  the  value  of  6d,  all  the  while  I  was  here. 
My  lord,  I  have  ever  since  the  Plot  bath  been 
discovered,  endeavoured  with  all  my  heai't,  and 
all  my  power^  to  detect  and  come  at  the  very 
iiottom  of  it ;  I  have  spared  tor*  no  time  nor 
pfuns^  what  ky  fairlv  in  my  way,  in  every 
thiny  to  encourfu^e  tbo$e  that  discovered  tlie 
vilLEunies  of  the  Pcmish  Plot  against  the  life  of 
t|ie  king,  and  fiMrthe  subversion  of  the  religion 
and   governoient   established  by  law.    Now 
certainly  it  is  aot  strange  to  the  world  ;  <br  I 
think  all  Christendom  is  avrare  how  pbtin  the 
Popish  Plot  hath  been  proved.    These  men 
that  sif  ear  against  me,  were  they  that  used  to 
follow  me  sometimes  ;  they  would  say,  it  was 
,^y  that  bad  come  to  save  out  lives,  and  yet 
we  let  them  want  bn^.    That  argument,  my 
lonl,  wi|s  so  fair,  that  I  thought  it  unreasonable 
to  aee  them  staiare  :  and  I  have  said  sometimes 
tA  some  honest  considerable  men,  that  it  was 
bafd  tikey  should  have  this  to  say  of  us,  that 
tMy  shfpuld  want  bread  to  eat  that  were  the 
king^s   evidence)   to  detect   a   Popisli   Pkit 
^j^tMerein  we  oorselyes  wf^re concern^;  and  that 
when  they  had  saved  our  blood  in  our  veins, 
they  should  he  sUffei)^  to  starve.    And  one 
tkne,  i  think,  atm^  three  or  four  gentlemen  of 
the  city  did  give  me  4'is,  or  40s.  and  18flf.  or 
thereabouts ;  which  I  did  distribute  amount 
them :  and  Uiey  never  came  to  nie  in  my  life, 
(^  to  seek  rebef,  they  knowing  that  1  had  a 
fcneral   acquaintance*    And  som^mes  they 
^MMlght  it  might  be  £t  to  petition  the  common- 
cooncii  of  the  city  of  Loudon  to  take  care  of 
Iham '  sometimes  they  would  speak  to  me  to 
fpff^V  to  particular  men,  that'  care  should  be 
4dmD  of  them*    At  other  times  indeed  it  was 
Bot  this  sort  of  diaoottrse  thev  Jbad^with  me  ; 
IvHt  th^  wbiM  V^end  they  had  soiHething  to 
4i8aNrcr  af  the  Popishf  lot,  and  so  they  would 
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vpfiky  to  ma  as  a  man  of  some  acqi]atntanoa» 
Ana  the  first  time  1  saw  Hayoes,  was  upcm 
such  an  aeoount,  the  begmnii^  of  Haroh  last, 
and  it  was  thus  :  I  was  at  Kichard's  coffee*  • 
house  at  Tempie-!3ar,  where  Macnamarra  diii 
desire  me  to  go  out,  and  I  should  hear  such  a 
piece  of  roguery  1  never  did  hear  in  my  .bfe, 
against  ray  lord  Shaftesbury.    8o  I  did  go  oul 
with  them,  and  I  called  captain  llrown,  who  ia 
since  dead,  to  go  with  me ;  and  we  went  to  the 
Hercules-Pillai-8,  and  Hayncs  there  dis<iovered 
what  I  told  your  lordship  before,  a  design  ta- 
destroy  tiie  parliament  at  CMbrd ;  an  army:' 
that  was  to  land  in  the  North,  and  another  lA' 
Ireland,  and  the  duke  of  York  was  to  be  at  the. 
head  of -them.    My  lord,  after  I  bad  heard  elV 
out,  be  did  desire  us  all  to  conceal  what  he  had 
said  till  the  parliament  sat,  and  tlien  he  would 
not  only  discover  tliis,  but  much  more.    He  aa 
the  same  time  told  us,  that  there  was  a  design 
of  Fitz-geraM's  against  my  lord  Sbaftesburr  %a 
take  away  his  lite,  and  he  was  employed  ta 
come  to  «is  cousin  Maenamarra  to  set  him- 
over  tojoin  in  the  design,  and  he  should  nevep 
want  for  money,  if  he  would  but  come  over 
and  do  as  they  would  have  him.    After  hehaA 
discovered  liimself,  Sif,   said    I,  voa  are  m 
stranger  to  me  ;  and  I  never  saw  nirik  belbca 
in  my  days,  if  he  had  seen  roe  I  cannot  teltt 
but,  Sir,  said  I,  either  this  is  true,  or  this  ia 
false.    If  it  be  true,  said  he,  Itisal)  true,  and 
much  more.    8o  he  up  and  told  us  much  of 
Coleman,  and  of  the  reconciliation  betx^een  the 
duke  of  Ormande  and  the  duke  of  York,  and 
how  he  came  to  be  lord  lieutenant  of  Irehuid^ 
and  how  Plunket  came  to  be  primate,  and  by 
means  of  whom,  and  the  letters  that  passed, 
and  how  ^  much  a  year  was  {pvea  to  Plunkel 
for  carrying  on  the  oorre8|)ondence ;  and  be 
told  us  so  much,  that  I  did  wonder  to  hear  any 
man  talk  after  that  rate.    Atier  I  had  beam 
what  he  had  to  say,  I  told  him.  Sir,  said-1,  this 
is  either  true  or  ialse  that  you. have  said  :  if  il 
be  true,  my  lord  Shaftesbury  sbaB  know  it  «a 
night ;  for  I  will  not  conceal  such  a  thin^ 
concertung  a  peer  of  the  realm  :  and  if  it  were 
a  colour,  lie  should  know  of  it.    And  I  did 
send  him  word  that  night ;  and,  said  L,  fewt, 
you  ought  to  go,  for  your  own  security  and 
our's  too,  to  swear  it  betbre  a  magistriite. 
Said  he,  if  I  should,  I  should  be  discovered. 
Said  I,  I  cannot  think  you  would  be  discovered; 
If  you  swore  it  betbi«  sir  George  Treby  or  sir 
Robert  Clayton,  they  will  not  discover  you. 
So  he  agreed  he  would  swear  beiore  sirGeoiwa 
Tr^y ;  and  he  did  go  aocordingly  3  but  he 
being  out  of  town,  1  cannot  havA^^ue  aitidavit 
to  produce  it.    There  was  a  letter  sent  last  Sa- 
turday night  to  sir  George  to  Bristol,  and  i 
hoped  he  might  have  been  here  to  day.    TUs 
was  the  first  acquaintance  1  ever  had  wdfc 
Haynes.    The  next  time  I  heard  of  Jiim,  waa 
upon   this  occasion.      Ivy  comes  to  me  in 
Richard's  cofi'ee-house,  and,  said  he,  yonder  is 
the  man  that  made  that  discovery,  which  i 
toU  you  before  that  Haynes,  h)ad  aud  to  me^ 
it  was  diiout  a  month  or  three  weeks  befoietkto 
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ffvKMMilrWte  «t  (hdbfd.    After  tke  paiKt*^ 
ag||||fe.«ii  dinohred  at  Qtford,  Ivy  ecMOMs  to 
DU^  wd  I  tkrakit  was  betwixt  tbe  two  term 
wherem  FitdiaiTig  was  arraigned  aud  tried :  I 
iBDioirDatthe  namea  of  them ;  bat  he  comea  to 
iide,  and  tdk  me  he  had  been  with  my  hNrd 
JShaftetibtary,  ahd  that  there  was  a  friend  of 
Ua  thA  womd  confirm  all  that  FitaJiairis  had 
okcorered  concerning  the  murder  of  sir  £d- 
mundbury  God^y  ;  and,  says  he^  my  lord  of 
fiiaftesbiiry  hath  sent  me  to  you  to  acquaint 
jon  with  it.    Where  is  your  friend  f  said  I. 
^e  is  without,  said  he.    So  we  went  out  of 
the  coflee>house ;  and  when  we  came  out  of 
doors,  tbei'e  was  this  Havnes  :  we  went  to  the 
Crown  tavern  without  Temple-Bar ;  it  was  in 
the  fbrpnoQn.    When  we  came  there  into  the 
'  iiMHn,  he  examined  all  the  comers  and  cup- 
boards, and  places  about  the  room,  to  see  tnat 
no  body  was  there.    When  he  thou|rfat  all  was 
•ecore,  he  b^^  to  tell  me  he  had  been  to  ac- 
snaint  my  lord  Shaftesbury  that  there  was  a 
^ted  of  nis  that  would  discover  the  whole  in- 
tnfie  of  the  murder  of  sir  £.  Godfrey,  aU^at 
Fitxharris  had  said,  and  much  more :  and  he 
teired  me  that  I  would  iutreatmy  lordShaftes- 
hunr  to  be  instrumental  to  get  his  pardon  before 
lie  oiscovered  particularly.    Then  I  told  him, 
I  think  it  is  convenient,  said  I,  that  you  dis- 
cover something  in  wiitinff,  and  uniler  your 
liand,  what  you  can  say.    He  was  not  willing 
to  do  that.    Can  you  beHeve,  said  I,  that  my 
lord  of  Shaftesbuiy  will  betray  you  ?  Says  he, 
I  win  not  trust  any  body;  I  snaU  be  assassi- 
nated.   Said  I,  if  you  wfll  not  give  it  to  any 
body  else,  will  you  give  it  to  Mr.  Michael 
Godfrey,  sir  £.  Godlray's  brother  ?  You  can 
have  no  jealousy  of  him  that  he  will  ever  dis- 
cover you.    Said  he,  if  my  lord  Shaftesbury 
wiH  engage  to  get  me  a  pardon,  I  will  teH  the 
whole  trotfi.    Said  I,  I  will  go  to  my  loH, 
and  acquaint  him :  so  I  went  to  both  my  lord 
and  Mr.  Godft«y ;  and  nr  E.  Godfrey^s  two 
hrothers  both  met  me  at  my  lord  of  Shafies- 
Irary's  bouse.    This  is  the  thing  that  he  tells 
me ;  he  would  have  me  get  my  lord^s  pro- 
tection and  a  pardon  for  treasm  ;  but  the  real 
tmth  is,  be  sent  me  upon  this  errand.    So  I 
came  to  my  lord  Shaftesbury,  and  th^  two  Mr. 
OodtreyB  were  in  the  room ;  and  after  I  had 
iold  my  lonl  what  discourse  I  had  with  him, 
aays  my  lord,  Coiledge,  these  Irishmen  have 
confounded  all  our  business ;  and  thou  and  I 
nmst  have  a  care  they  do  not  put  a  trick  upon 
-«s :  this  must  be  atrickof the  papists  to  ruin 
«s ;  and  if  they  have  snch  a  design,  if  they 
irill  not  put  it  upon  you  and  I,  they  are  ftM4s. 
Upon  your  lordship,  said  T,  they  voBy  ;  but  I 
am  a  poor  inconsiderable  fellow.    Says  my 
k»d^  1  will  tell  you,  Mr.  Godfrey,  Mr.  Col- 
kdge  hath  not  only  been  an  honest  man,  but 
an  use^  and  an  active  man  for  the  Protestant 
Intereat    So  I  toM  my  ktrd  how  fkr  I  had 
gmie  with  him,  and  that  I  desired  it  might  be 
nut  in  writing.    Says  my  lord  Shaftesbury,  if 
he  Hill  put  it  in  writing,  I  will  go  once  again ; 
te  I  have  been  since  I  saw  the  fdlow  w£  my 


lorl  Macdesfieldt  and  my  kml  chief  juttiea 
Pmbeftaa,  and  my  lei«  Chancellor,  and  1 
have  told  them  thai  there  is  such  a  peiaon  in 
general,  tmt  I  knew  not  the  niaa;  as  indeed 
my  lord  did  not,  for  only  Ivy  was  the  pinen 
between  them  that  my  lord  kneW:  and  I  ield 
them,  aavs  my  lord,  that  he  can  confirm  all 
that  Fitsbarris  hassud  conoeniing  thedeall^  «f 
sir  E.  Godfrey,  and  that  he  woidd  prove  n^ 
lord  of  Danby  was  in  it,  if  he  might  have  hie  ' 
pardon ;  and  my  loid  said,  thcw  promised  to 
speak  to  his  majesty  that  it  mignt  be  granted. 
But  some  time  the  latter  end  of  the  wedc  I 
heard  it  would  not  be  granted ;  and  both  of 
these  men  followed  me  to  know  what  they  > 
should  do.  Said  I,  my  hyrd  Shaftesbury  knows 
not  but  that  it  may  be  a  triok ;  and  said  I  te 
Ivy,  I  wonder  why  he  should  conceal  it  al 
this  while,  beinsf  a  necessitous  man,  and  500k 
proffered   by  the   king  in  his  prodamatiCB. 
nhy,  says  Ivy,  do  you  think  tbm  is  no  tnA 
in  it  P  Savs  tvy,  it  is  not  my  jadgment,  but 
my  lord  mafiesimry 's  andBlr.  Gednev's  iodg« 
ment  too.    He  answered  me  again,  ritabarns 
hathdesiped  he  may  have  a  pardon  mated 
for  himself  and  a  Frenchman;  and  if  so  be 
there  were  nothing  in  it,  do  you  think  he 
would  move  for  a  pardon  P  Sajrs  I,  did  Mr. 
Fitzharris  move  for  Haynes's  pardon  f  How 
do  I  know  that,  says  Ivy  again :  Fitzharris's 
wife  told  me  so.    Says  I,  let  me  speak  wiih 
Fitaharris's  wife,  let  me  bear  her  say  so,  and  I 
will  believe  you.    'The  next  day  he  did  bring 
her  to  me  to  my  house  :  and  this  was  the  tune' 
and  the  occasion  that  bronght  Fitaharris's  wife, 
and  Haynes,  and  Ivy,  and  Mr.  ■  FitaharrisV 
maid  to  my  bouse ;  and  I  never  saw  FiCaharris 
in  my  days,  till  his  trial,  nor  had  any  comBBa* 
ideation  with  him     Bnt,  my  hwd,  she  did  nik 
with  Haynea,  and  confirmed  it  to  me,  that  her 
husband  pad  desired  a  panlen  for  hna  :  wlq^ 
then ,  said  I,  he  woold  do  well  to  diseover  what 
he  knows  to  my  lord  Shaftesbury ;  lor  I  waa* 
with  my  lord,  and  he  says  he  will  meddle  na 
more,  udess  he  will  give  it  under  his  hand 
what  he  has  to  say.    £nd  he  did  confess  to  me 
in  my  own  yard  (Ibr  there  we  w«re  togedier) 
that  he  saw  my  lord  of  Danby  come  info  the 
chapel  at  Somerset  House,  when  the  body  of 
sir  E.  Godfrey  ky  under  the  altar. 

X.  C.  J.  Here  hath  been  nothing  ef  this 
made  appear  by  proof. 

CoH.  My  lord,  I  only  tefl  yen  which  Way 
they  introduced  themsefves  into  my  acquaint- 
ance. 

L,  C.  /.  Yon  may  observe  what  yon  wiD 
upon  the  evidence,  as  we  told  you  ;  but  yen 
ramble  from  the  matter^yon  are  to  speak  to. 
ind  as  we  told  Mr.  Attorney,  that  what  he  said 
fldiould  go  fb^  ttothug,  unlm  he  made  iteot 
by  proof*;  so  most  wesay  to  you,  what  yon 
say  goei  for  nothing,  further  than  you  have 
proved  it.  Now  yon  have  quitted  the  proif 
quite,  and  notspoke  to  that,  but  itm  mto  other 
stories.  I  would  have  you  keep  youndf  to 
your  prool^y  and  make  your  oUerfatiooanpsai 
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isnt 


CoiL  It  k,  ta  1  bonUy  eoaecm  it^ «»  my 
ptfpote,  kmt  I  kope  wy  lynowace  mar  ascoie 
ineif  i  err.  I  tdl  yo«  the  truth  of  tlttiigs« 
thus  it  wte. 

X.  aj.  Troth!  Why  if  yean  or  any 
ether  maa'a  word  in  yeur  case  riioi?ld  go  for 
tretb,  DOHHoithatalaQdaatabaryeouklbeeeii- 
Yicted  :  Foreveiy  inanwiU  say  he  it  an  boneat 
man,  and  all  the  pkoAhle  tbinga  in  the  world. 
Make  yon  your  obaerratioDa  npon  the  proof, 
that  ia  proper  for  yen  to  do  ;  andorgeitaaweU 
aayea  can,  and  to  ^  beat  pnrpoie  yon  can : 
Bat  to  tell  na  long  storieaot  paaii^ea  between 
yea  andothera  that  are  not  awhit  pivred,  diat 
is  net  nanal,  nor  pertinent, 

Co^  I  thought  it  had  been  to  the  point, 
whenthia  man  pretenda  to  have  a  iamiliaiity 
with  me,  to  ahew  how  hia  ao^uaialanoe  begnn. 

Jnst  Jono.  Why  do  you  think  it  ia  an  an- 
swer to  him  in  what  he  proTea  vpon  hia  oath  ? 
Have  you  pnwed  one  jot  of  it  ?  Not  that  I 
IwTeheaid.  it  iayoorpartioanmnptheevi- 
clenoeon  your  own  aide,  and  to  anawer  that 
whkii  ia  prared  upon  yon,  if  you  can.  Do 
thalt,  and  we  wiH  hear  you  apeak  to  it  as  \o^ 
aiKyou  can.'  But  to-  tell  storiea  to  ai^uae  tM 
^■ry  with  that  are  not  proved,  and  to  run  oat 
inte  rambling  diaooaiaes  to  no  purpoae,  that  ia 
nal  te^be  allowed,  nor  ever  was  m  any  court  of 


iosC  Raymond*  Not  one  of  your  witneama 
kaire  nKntioaed  any  thing  that  you  say. 

Jort.  Lemnz.  I  wonder  Mr.  CoUedge,  you 
ohouM  fofget  yourself  so  much :  For  you 
fnrod  fank  with  Mr.  Attorney  at  the  beginning 
for  opening  the  evidence,  and  yon  were  told,  and 
the  jury  were  toM  at  your  reouest,  tiiat  what  he 
aaid,  and  did  not  prove,  passed  for  nothing.  But 
I  must  t^  Tou,  it  ia  much  worse  in  your  case : 
For  Mr.  Attorney  only  opened  what  he  might 
prsve  afterwards^  but  your  observations  are  upon 
what  ha|h  been  proved  already ;  and  yet  yfm 
runout  into  stories  of  what  bath  not  been 
pnwed  at  all,  after  oar  proof  Jb  past. 

.CM,  Sir,  1  could  not  prove  this  otherwise 
than  by  Ivy,  wh^  hath  been  sworn  against  me. 

Juat.  Jonn,  Would  yon  have  the  jury  to  be- 
"  are  you  upon  your  word  ? 

CoU,  There  la  no  more  than  his  oath  against 
;  and  why  my  oath,  being  an  English- 
man  and  a  protestant,  should  notbetakeaas 
w^  as  his  that  is  an  irishman,  and  bath  been  a 
papiat,Iknow  not 

Im  C.  J.  You  go  upon  that  ground  that  your 
won!  ia  to  be  taken,  asappearsby  your  deiience ; 
bat  f  most  tell  you,  w  the  conrse  ot' justice 
weiedeirtroyed,  and  no  justice  against  maleiac- 
tors  were  to  be  had  if  the  word  of  him  that  is 
aoenaod  ahouki  pass  ibr  proof  to  acquit  bim. 

CoU,  My  loni,  I  have  given  y uor  lordahip 
te  acoocmt  of  these  leUows>conversation8 ;  and 
whatetber  proofs  to  make  1  know  not:  Fori 
knew  not  what  they  would  swear  against  me, 
and  I  had  notwitnesses  in  my  poems  to  con- 
A|ntthem. 

ittst.  Levmz,  Well,  thp  jury  hava  heard  it 
areraadoYcr  again,  firrt.upoii  yoor  retaest, 


that  nelhhig  ia  to  be  taken  notice  of  that  ia  not 
proved. 

ColL  FrtLYj  my  lord,  then  aa  to  Haynes. 
My  lord,  I  do  observe  that  there  was  a  witness 
tor  me  that  did  prove,  he  owned  he  was  one 
that  was  employed  to  make  a  protestant  plot, 
and  another  that  did  hear  him  swear,  damn 
bim,  be  would  swear  any  thing  agninst  any 
body  iur  money,  lor  it  was  his  trade. 

Just.  Levins,  Now  yon  are  right ;  speak  aa 
much  as  you  will  aa  to  your  proofs. 

OdL  My  kHrd,  I  think  Turbervile  and  Bug- 
dale  swear  as  to  the  tenth  of  Mafch  in  Oxon  ; 
I  desire  it  may  be  proved  I  wasin  Oxford  the 
10th  of  March. 

Just.  Joaei.  You  yourself  came  down  the 
middle  of  Mardi. 

JL  C.  /.  I  do  not  remember  that  they  said 
the  10th  of  Mai:cb. 

CoU.  Did  not  the  ladictmtat  say  so  ? 

Att.  Gen,  It  is  only  in  ibe  Indictment. 

JL  C.  /.  As  to  the  time  mentioned  in  die  > 
Indictment,  it  is  not  material ;  that  is  the  con- 
stant rule  in  trials  upon  indictments ;  as  if  an 
horse  be  laid  to  be  stole  tlie  loth,  if  it  i)e  proved . 
the  prisoner  stole  it  another  day,  it  will  oe  suf- 
ficient,  the  time  is  not  material ;  the  question  is,  > 
whether  the  indictment  be  true  in"  subsiance.. 
Mr.  GoUedge,  my  brothers  will  aii  tell  you  thai 
the  law  is  so. 

Just.  Levins.  Though  it  is  laid  the  IQtb  of 
March,   yet  if  it  be  proved  the  1st  or  20th' 
betoreor  after,  it  is  all  one ;  so  the  thing  be 
proved  they  are  not  bound  to  a  day. 

CoU»  My  lord  tlie  puuctiiios  of  law  I  know . 
not,  but  it  Was  the  24th  or  t^ih  ere  I  came . 
down« 

JL  C.  J.  Well,  go  on.  Sir. 

ColL  Dugdale  says  I  meant  by  the  word 
Rowley,  the  king* 

Just,  ibnei.     He  does  so.  '    ^ 

CoU.  Mow  does  become  to  know,  that  by. 
that  word  I  meant  t!ie  king  ?         -  .t 

L.  C.  J.  That  we  did  aak  bim,  and  he  says, 
you  used  so  to  expound  it.        . 

Just.  Jones,  Vftiy,  look  you,  he  said  yoa 
and  he  used  to  have  fr^ueut  communication 
conceruiDg  the  kinfi^,  and  you  did  moat  fre— ' 
quently  speak  ot  the  king   by  the  name  of 
Kowley.  » 

Colt.  But,  I  say,  my  lord,  1  never  spake  of 
the  king,  by  the  uauie  ot*  lU>\viey  in  my  li^e. 

Jn«i.  Jones,  You  say  it,  and  he  s^vearsthe 
contrary. 

Coll.  I  do  not  remember  tluU  he  says,  I  de» 
dare  it  ao  ;  bu^be  said,  I  meant  it ;  for  if  £ 
had  declared  it,  then   it    had   been  the  sani» 
thing  ibr  me  to  have  named  the  kiag  down«»  ' 
right. 

Just.  Levins.  Look  you,  Mr.  CoUedge,  aa 
to  that,  when  any  witness  had  done  hia  evi- 
dence, you  had  bberty  to  (^ross  examine  him.    * 

L.  C.  J,  Would  you  hiive  him  catted  a^. 
again  to  clear  this  P 

CoU.  Yes,  if  ypu  please. 

L.  C.  J.  Stand  lip,  Mr.  Dugdale.  I  qnim^ 
atood  by  your  teitimony,  wh^  Mr*.  Cattedft 
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«m1  you  disoouraed  of  the  kiog,  yon  sometraMi 
discottrsed  of  him  bv  the  name  of  Rowley, 
and  that  he  explains  that  name  to  be  die  kiD|r. 

Dugtiaie,  The  first  time  I  ever  heard  what 
Rowley  meant,  was  from  him  ;  for  I  asked 
bim  wnat  he  meant  bjr  the  name  Rowley ;  I 
heard  it  before,  but  I  did  not  uuderstand  it. 

L.  C.  J.  Where  was  it  ? 

Dugd'  At  Richavd's  coffee*  hoase. 
F  Juat.  Jone$,  What  was  the  answer  he  made 
you  ? — Dug(L  He  said  it  was  the  kin^. 

Co//.  Upon  what  occasion  did  I  explain  it  to 
you? 

Dugd*  Upon  the  acoonnt  of  the  pietarea. 

CoU,  I  know  not  which  of  the  piciares  has 
the  name  of  Rowley  in  it. 

Vugd,  It  was  then  we  were  talking  of  one 
#f  the  pictures  yon  brought  in  Rowley  and 
Mac,  and  Mac  was  the  duke  of  York,  andllow- 
ley  was  the  king.  t 

ColL  Upon  what  picture  was  it«.that  I  took 
occasion  to  explain  the  name  Rowley  to  yon  ? 

Dugd,  I  am  not  certain. 

CoU.  Remember,  yon  have  an  account  to 
give  at  weU  as  I. 

Dugd.  You  have  so  many  pictures,  that  I 
cannot  remember  them ;  you  hare  shewed  me 
more  than  have  been  produced  in  court. 

CoU.  Where  had  you  that  picture  from  me 
they  call  the  Rary  Shew  ? 

bugd.  Troiy  I  received  of  them  twice  at 
Bichaird's  Coiiee-house. 

CoiL  Twice  dp  you  say  ? 

Dugd.  Yes,  two  of  them  at  two  several  times; 
for  yoa  having  promised  me  one,  yoa  brought 
it  according  to  your  word. 

CoU.  When  was  that? 

Dug€L  I  did  not  keep  an  account  of  the  day 
of  the  month  ;  and  another  I  do  remember,  at 
Green  Drafiroo  Tavern  you  thrust  into  my 
pocket,and  Mr.  Baldwin  was  by  atthattimf. 
And  said  he,  Mr.  Cdledge,  you  will  be  so  open 
that  you  will  come  to  be  discovered  at  last. 

CoU,  Then  will  I  be  wDlingtodiefor  it,if  be 

and  I  and  Mr.  Baldwin  were  at  the  Green 

Dragon  Tavern  togedier.     When  was  it  that 

!>  g^^^  you  ady  pictures  there  ?     Was  it  since 

X  the  parliament  at  Oxon  ? 

jiugd.  Do  I  chaige  yon  since  the  parlia- 
ment? 

CoU.  I  never  nw  the  Rary  Show  before  the 
parliament  at  Oxford. 

',  J)ugd.  I  do  not  say  it  was  that ;   you  gave 
me  one  of  the  others. 

ColL  It  is  strange  you  will  stidc  to  nothing ; 
When  was  it  we  were  at  the  preen  Dragon 
Tavern?     x 

Ihgd.  We  were  there  before  the  parliament 
iat  at  Oxon  ;  it  was  since  Christmas. 

CoU.  What  picture  was  it  I  gave  you  thane  ? 
.  Dugd.  It  may  be,  I  can't  remember  which 
of  them  it  was,  it  wasnot  Rary  Shew ;  I  suppose 
j^u  giive  me  one  of  tUm  ooncemipg  the  hisnops, 
Where  you  pot  bishop  Mew  kissing  the  pope's 
^ ;  for  it  was  a  bieuop  with  a  pSick  on,  aad 
fbtt  you  told  me  was  bishop  Mew. 

CMLIputiV^iUlmakiBil?  . 


Dugd.  Yon  said  you  vet^tke  author. 

Just  Jonef.  Mr.  CoUedge,  will  yoa  cpqsider 
upon  what  Mr.  Dugdale  waa  called  jip  about^ 
the  exposition  of  the  name  Rowley  ? 

Coll.  1  did  examine  bim,  atd  ne  hath  coft- 
tradicted  hinoaelf :  for  he  hath  said  at  the  Green 
Dragon  Tavern  1  g&ve  him  a  picture  of  Rary 
Shew. 

Just  JoHCi.  He  said  no  sudi  thing ;  he  aaid 
he  did  not  know  whioh  it  was. 

ColL  I  am  certain  he  meant  that  then  when 
he  spake  it ;  for  he  named  it  beibre,  that  he  had 
two  trom  me  at  Richard's  Coffee-hpuse,  and 
one  I  thrust  into  his  pocket  at  the  tavern ;  and 
I  say,  I  never  was  at  the  Green  Dragon  Ta- 
vern with  Mr.  Dngdale  and  Mr.  Baldwin,  nor 
in  the  tavern  these  three  quarters  of  a  year. 

Just  Levinz.  Mr.  CMledge,  you  were  in  the . 
,  right  wajr  just  now  to  mana^  your  evidence 
in  opposition  to  the  other  evidence ;   go  on  in 
that  way. 

ColL  My  lord,  I  don't  know  well  what  was 
said,  for  I  could  not  bear  half,  nor  write  a  Quar- 
ter of  it ;  but,  my  lord,  I  hope  your  lordahip 
hath  taken  notes  of  it,  and  will  remember  it . 
forme.    You  are  my  oounael  as  wcH  as  my. 
judges. 

L.  C.  J.  In  matter  of  foot  we  are. 

ColL  My  life  and  yom*  soi^b  lie  at  stake  tn 
do  roe  justice;  therefore  I  hope  you  'wiUtakn 
notice  of  what  1  have  not  had.  the  opportunity 
to  write  down.  I  have  observed  that  every  one . 
of  my  witnesses  have  spoken  raateiialiy  to  oon- 
tradict  what  they  have  said,  to  prove  that  this 
was  done  for  money,  and  that  tnere^  bath  been 
confessions  from  every  man  of  ^bein-  that  they 
were  hired  to  do  it ;  that  they  did  it  for  a  live- 
lihood ;  and  one  of  them  said,  it  was  a  good 
trade,  damn  him,  he  would  do  any  thing  for 
money:  and  I  hope  then  you  will  consider  the 
improbability,  that  I  shouja  speak  to  an  Irish- 
man  whom  1  had  never  seen  before  in  my  lifo ; 
and  that  I  should  at  thn  first  dash  utter  that 
treason  that  he  gites  in  evidence,  I  think  it  can- 
not consist  with  any  man's  understanding  to  be- 
lieve me  so  mad  or  so  weak. 

Just.  LeoinM.  Thatisasto  ttaj^Msonly. 

ColL  As  to  Smith  now,  I  suppose^it  does  not. 
come  within  the  reach  of  the  statute  ^  for  the 
dinner  that  was  made  by  aklenuaa  Wilcox,  wan 
made  before  last  July  was  twelve- month ;   all 
the  witnesses  do  say  it  was  before  Christi^asy 
and  Dr.  Gates  says,  it  was  in  the  summer ;  I 
know  it  by  a  veiy  good  obaervatien  ;  beorase 
I  went  to  Astrop  waters  after  that ;    and.  I  saw- 
sir  CresweU  Levinz  at  the  Wells:   now,fiir, 
you  were  there  before  this  time  twelve^montlu 
So  then  whatever  he  says  I  said  to  him  there  I 
cannot  be  charged  wilfaal  bytheakaU^e,  mom 
or  less,  if  I  had  never  a  witoess  against  him  ; 
but  1  iiave  witoesses  thaC  have  contradictod  htnk 
suficientiy  that  he  is  fo»voro  in  that ;  and  if 
so,  he  is  not  be  believed  in  any  thing  ebe ;  for. 
he  says,  he  and  1  went  to  the  eo4iBn-house  in« 
gether,  and  we  discoursed  such  and  siidi  tbingn^ 
whioh  is  not  shove  linlf  ^  bow's  shot,  sndlie 
midnit».  1  mjj  n  fssiMr  ofn  mile'/i  dismme,^ 
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^1  bad  had  all  the  talk,  the  discourse  cou\i  not 
be  to  long,  thoag-h  he  had  said  never  a  word :  so 
vou  see  what  a  Kind  of  witness  he  is.  And  Dr. 
Gates's  brother  did  say,  That  I  did  go  along 
with*  Dr.  Gates,  and  offered  to  be  one  of  his 
ffuard,  ^nd  I  did  say  so,  and  went  along  with 
ftem  ;  hat  Mr.  Smith  he  came  after.  And  as 
to  what  he  says,  he  is  sufficiently  confuted  ; 
that  is,  abont  the  goinginto  cabals  af^er  dinner ; 
lor  it  is  proved,  that  1  fell  asleep  behind  tlie 
table,  and  Dr.  Gates  was  discoursing  with 
Mr.  Savag^e  upon  points  of  divinity;  but  I 
take  no  notice  of  it,  neither  did  I  see  Smith  any 
MDore;  but  he  went  away,  and  so  did  the 
test  of  the  company.  But,'  my  lord,  when 
Haynes  was  taken,  Smith  came  to  me  that  day 
1o  my  bonse  at  the  ditch-side,  and  sends  in  a 
man  forme,  his  man^;  I  was  writing  in  my 
-^Hour,  and  drawing  the  design  for  wainsootting 
Alhallow's  church,  a  platiorm  for  it ;  this 
'man  told  me,  his  master  would  speak  with  me, 
and  Haynes  was  taken  tliat  morning :  but,  as  I 
imderstand  since,  it  was  by  a^^eement  and  his 
.  ewn  consent,  though  he  hath  pretended  other- 
'#isc.  You  hear,  says  he,  Haynes  is  taken  ? 
Yes,  says  I,  I  do.  He  hath  been  ever  since  nine 
•'dock  before  the  secretary  upon  examination, 
''tnd  he  was  till  five  o'clock  at  night  examining, 
said  he :  T  believe  he  confesses  a  great  deal,  said 
I.  Gf  whdt,  said  he  ?  Gf  some  design  of  the  pro- 
fiestants,  said  (,  What  against  the  government  ? 
T  do  not  know  what  they  may  alfiight  him  into  ; 
he  is  a  ^at  toftvLe,  if  it  be  true  all  that  he  hath 
said  of  himself :  he  says,  he  was  concerned  in  the 
Fire  of  London,  and  kn^w  of  a  design  to  des- 
troy the  ^rotestants  then :  of  a  rebellion  that 
was  to  be  m  Ireland ;  of  Flunket's  being  made 
Primate^  and  a  great  many  of  those  things  :^ 
so  that  if  he  speaks  truth  he  hath  been  a  great 
rogue,  and  as  he  hath  pretended  also,  he  was 
a  great  coward.  So  then,  I  believe,  he  may 
^saj  any  thing  to  excuse  himself;  says  Mr. 
'Smith,  I  wish  you  are  safe :  This  was  the  very 
ni^ht  before  I  was  taken. 

Just.  Jones.    Have  you  proved  any  thing  of 
this? 

*    CoR.  My  lord,  pray  give  me  leave  to  tell  you 
"what  is  proof. 

Just.  Jones.  You  are  not  to  repeat  this,  un- 
less you  prOve  it,  Sir. 

CqU  He  spake  cautiously  to  me,  as  if  he 
'would  have  intimated  to  me,  he  would  have 
had  me  run  away.  Said  he,  I  believe  you  are 
'pot  safe,  I  would  have  you  take  care  of  jour- 
'ielf :  For  you  were  concerned  with  him.  Now, 
my  lord,  if  I  had  been  a  guilty  person,  I  had 
time  Enough  to  ^et  away ;  and  to  prove  this,  I 
dan  only  say,  this  was  betwixt  him  and  I.  But, 
toy  lord,  you  hear.  Dr.  Gates  says,  that  this 
terv  Smrth  did  swear  ht  would  have  my  blood, 
.«n<f  that  was  upon  this  occasu)n  of  my  vindi- 
mng  Sampson,  whom  he  nad  struck  and 
abus^ ;  ana  I  asked,  why  he  did  it?  Sdd  he, ' 
'lvalue  no  man's  life,  ifhe  affront  me,' if  it  is 
luiy  man  in-England,  I  value  him  not.  My 
lord,  upon  this  occasion  the  words  rose  between 

*iiii  aad  wh^a  Ive  came  cmt  of  doors,' and  i^as 


gmng  avt-ay,  Dr.Gates  said,  he  swore  he  would 
have  my  blood,  and  that  was  the  occasion  of 
his  speakinetbat  blasphemy. 

L.  C.  J.  Dr.  Gates  did  say  so. 

Just.  Levinjg.  Well,  you  are  right  bow,  it 
you  will  go  in  that  way. 

Coll.  My  lord,  this  is  for  Smith  and  HayneS, 
that  Haynes  should  say  it  was  a  good  trade, 
and  damn  him  he  would  swear  any  thing 
for  money,  and  that  Smith  should  swe^ 
damn  him,  he  would  have  my  blood.  I  cad'- 
not  sum  up  the  rest  of  them,  for  I  have  not 
them  here. 

Just.  Jones.  There  is  Tarbcrvile,  and  Dug- 
dale,  arid  Smith ;  we  will  help  you  as  to  tfi^ 
persons. 

Just.  LeDinz.  Pray  keep  to  the  btisinesff. 
and  do  not  run  out.  ^ 

Coll.  Pray,  n?y  lord,  I  have  one  thing  to 
say  about  Smith  ;  he  says,  I  shewed  him  my 
arms,  which  I  have  had  for  any  time  almost 
these  three  years,  ever  since  the  plot  brake  out* 
I  have  been  armed  ready  to  oppose  the  pausts, 
and  I  did  my  duty  in  the  city  in  person  in  the 
trained-bands;  but  Smith  says,  these  arms 
were  to  destroy  the  king's  guards ;  but  he  does 
not  prove  that  I  was  confederate  with  any  pth^ 
person  ;  but  instead  of  that,  there  were  Other 
persons  that  say,  with  his  own  niouth,  that  Ue 
did  not  believe  there  was  any  protestaut  pk)t; 
nay,  he  did  believe  I  said  it  only  in  wanton* 
ness.  This  is  all;  then. how  probable  was  it, 
that  I  myself  should  seize  the  king,  or  destroy 
his  guards  ?  ^ 

Just  Jones.  You  remember  captain  Brown, 
captain  Clinton,  and  Don  Lewes,  Mr.  Col- 
ledge. 

Coll.  Did  he  swear  they  were  all  in  mV 
company  at  Gxon  ? 

Jnst.  Joties.  Yes,  DugdaJle  did. 

Coll.^  Mv  lord,  captun  Brown  and  Lew^ 
were  friends  to  my  lord  Howard,  with  whom 
and  other  company  I  came  down  to  Gxon,  and 
they  lay  with  me  at  the  Chequer,  and  they 
were  in  my  company,  because  they  were  guests 
in  the  house,  and  we  came  along  togethel* ;  bdt 
he  does  not  say  they  were  either  of  them  anted 
more  than  myself,  nor  was  he  ever  in  company 
Tt^ith  ns ;  how  then  does  he  know  we  were  in  la 
conspiracy  ? 

-  Jast.'J^e«.  Becniise  you  told  bun  at  Lon- 
don first  that  they  were  such  persons.  ^ 
,  Coll.  I  never  saw  Lewes  in  my  days,  fOl  I 
saw  him  that  morning  I  came  down  firoija 
Gxon ;  and  Brown  I  was  not  acquainted  with  k 
fortnight  before.  This  is  a  truth  j  but  howeven 
they  have  sworn  a  plot  upon  me  at  Gxon,  ana 
then  come  and  prove  I  declared  these  were  tfai^ 
men,  and  spoke  such  and  such  words  at  Lon- 
don ;  I  'd^ire  your  lordship's  judgment  in  this 
matter  of  law,  whether  wW  be  done  at  Lon-. 
don  can  be  sufficient  matter  of  proof  in  law  to 
niaintain  In  an  indictment  against  me  s^ 
GxonP  And  if  not,  they  do  not  prove  legally 
that  I  have  spoken  such  words.  Besides,! 
eonceiveit  is  not  a  good  j^roof,  because  there  18 
bat  one  witness:'  •'•••-.■               .    J  . 
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..  £.  (X  J.  Yati'lookTmi,  theieaittlvo  wit- 
liesses,  Doffdale  and  Turberrile,  as  to  wlMi 
y«u  Aud  aitilioii,  and  two  wknenea  astowbal 
you  said  at  Loodoo,  Haynea  aod  Smitfa,  who 
tectiff  what  you  and  yoa  wouW  do  at  Oson. 
Vow  in  case  you  came  to  Ozoa  with  aoy  aiieh 
inteatiMi,  that  ooioiiig  to  Oxford  ia  an  orert- 
act,  aad  the  witDesses  that  tfpeak  what  you 
aittd  in  LendoHy  ia  evidence  to  maintaia  the 
indictment  here,  and  to  proye  what  your  inten- 
tiott  waa. 

Coll,  Does  that  become  ah  overt-act,  if  I  go 
to  Oxon  upon  an  honeat  occaaiDfi,  any  otter 
ocoaSMy  toouffh  I  had  said  those  words  be- 
fhre? 

£.  C.  /.  If  yon  came  with  that  intent  to  join 
with  olfa«rs,  and  with  a  real  purpose  to  seize 
the  king,  that  is  the  orert-act,  and  the  worda 
Mwe  proi?e  the  Intention. 

Just  Jonei.  He  dedared  it  himaelf  by  his 
words. 

CdU,  Smidi  says;  that  about  a  week  after 
Wiloox^s  dinner,  1  diaooursed  with  him  at  the 
'ditch-side,  that  comes  not  within  the  compass 
of  the  stalutes.  Then  there  is  twice  of  thetfaree 
times  he  speaks  of  $  the  bust  day,  I  do  not  re- 
member when  it  was. 

X.  C.  J.  Att  was  m  London  that  Smith 
speaks  ofyou. 

Coll.  How  comes  that  to  be  proof  here  ? 
"Thai  nothing  he  sa3rs  is  to  go  for  any  thing. 

Just  Jonei.  Nothing  win  serre  your  turn, 
'  we  hsTO  declared  our  opinions  once  •  ahready, 
that  if  the  witnesses  swear  true,  here  are  two 
witness^;  nay,  ifcvie  were  of  what  was  done 
'at  London,  voA  the  other  of  wfaiat  was  done  at 
Oxon,  if  diey  be  to  the  aame  treason,  they  are 
two  witnesses  in  bw. 

Coll.  My  lord,  I  obserre  one  thing  upon 
Tnrbenriie's  evidence ;  he  swears  there  was  a 
dtscouise  in  the  room,  when  Brown  was  upon 
'the  bed;  but  afterwards,  if  your  lordship  minds 
fit,  be  fays,  I  discoursed  wiih  him  as  he  and  1 
lay  upon  the  bed.  Befqre  he  laid,  wlien 
Brown  lay  upon  the  bed,  and  in  the  rsom^  and 
afterwards  wnen  we  lay  upon  the  bed. 

Just  Jones.  Both  the  one  and  die  other. 

ColL  But  he  first  said  one  way,  and  then 
Ihe  other. 

*  Just  Joiief.  Whilst  Brownlay  upon  the  bed, 
and  when  he  was  gone,  whilst  yon  both  by 
upon  the  bed. 

X.  C.  /.  We  will  do  yon  no  wrong ;  there- 
ibre  if  you  will,  Turbenrile  shall  stand  up  and 
dear  it. 

Coll.  My  lord,  I  believe  those  that  have 
taken  the  passages,  can  prove  he  contradicted 
limsdf  in  that 

X.  Ci  X  He  said  both.  But  the  jury  have 
taken  notes  of  the  evidence,  and  wm  take  no- 
tice of  it. 

*  Coll.  As  to  Mr.  Mssters,  the  evidence  he 
gives  was,  heaays,  that  he  and  I  should  dis- 
course of  the  parliament  in  1640. 

Just  Jones.  And  the  justitiableness  of  the 
late  king's  dsaih,  that  th^  had  dona  nothmg 
Vm  what  they  had  just  oanae  to  do. 


Cbtt.  fie8weMthatIdid«7to  him^  ihat 
the  late  pariianwotdkittot  eotofflha  In^a 
head* 

Just  JoMs.  And  yon  said  the  laatparliaBacat 
that  sat  at  Westminster,  waa  of  ttm  saaie  opi- 
nion with  that  in  1640. 

Cfill.  I  dareappealto  esqaare  ChailetaB,  in 
whose  abop  the  maoourae  was.  I  <Gdnotknow 
that  Mr.  Bta^ers  was  to  bean  evidence  a|;aiBat 
me ;  and  tnily  they  have  taken  that  course 
widi  me,  by  which  any  man  may  be  dsstsoyed 
with  half  this  evidence,  were  they  of  cood 
credit,  let  his  innocence  be  what  it  will.  I  nave 
been  used  so  barbarously  in  the  Tower,  kept 
from  aU  osnversation,  and  so  in  an  utter  igno- 
rance of  what  was  sworn  i^;aiiiBt  me ;  for  else 
I  could  easi^  have  dbproved  Mr.  Masters,'  if 
I  had  been  in  London^  and  had  liberty  to  pro- 
videfor  my  defence ;  but  they  have  taken  a 
course  to  j^revent  that,  and  bruusht  me  hither, 
because  it  is  impossible  I  should  here  defend 
myself. 

X.  C.  X  You  have  notofiered  any  whaess 
to  impeach  Mr.  Masters's  credit 

Coll.  Mr.  Maaters's  discourse  he  speaks  of 
was  in  Mr.  Charleton'sshop,  I  durst  nave  ap>- 
pealed  to  him  about  it ;  for  I  knew  if  he  were 
nere  be  would  do.  me  right  Mr.  Masten  did 
sav,  the  parliament  cut  off  the  late  kmg'a  head. 
We  held  a  dispute  upon  that,  which  I  was  not 
willingto  enter  into ;  I  said,  they  did  not,  and 
we  did  then  dispute  whether  tn^  began  the 
war  against  his  majesty :  I  said,  tliey  did  Aot 
that  I  knew  of,  neither  were  they  the  pcrsoiis 
but  the  papists  that  bmn  that  war,  and  that 
broke  the  treaty  at  Uxbridse,  and  fiuift  the 
papists  carried  it  on  to  that  aad  issue,  and  pot  it 
upon  the  Protestants,  that  they  had  tfie 
odium  of  it  but,  it  waa  another  sort  of  mea 
that  carried  it  on.  I  aaid,  that  I  did  always  «a- 
.derstaad  that  parliament  to  be  an  honest  oar- 
liament,that  minded  the  true  intecest  or  the 
nation,  and  much  of  the  same  opinioa  wiA  liia 
parliament  that  sat  last  Westmmster.  'Butk»* 
fore  I  said  this,  I  said  they  were  pcnona  alia* 
jiether  bmoeent  of  tlie  kimg^s  miimr,  aad  fija- 
ing  the  war  agaaist  ikt  fiog ;  I  did  always 
understand  that  so  the  parliament  fai  IMO  w^fe. 

X.  C.  X  But  diey  were  guiky  of  a  rshel- 
lioa,aBd  are  dedared  sohyaot  of  puliaaMiit 
since  his  mi^esty  came  in, 

ColL  My  lord,  I  am  unacquainted  with  t^ 
law,  I  sneak  only  my  sense  of  it  And,  mtf 
lord,  I  md  excuse  ^em  as  to  the  murder  of  tha 
king,  and  the  beginning  of  the  war,  that  aoeoad- 
i^  to  my  undentanding  they  were  net  gtdhy 
oTit;  aad  firom  thence  I  did  maintaitt  tl«j 
were  an  honest  good  parliament,  and  mfuah  of 
odnion  with  the  pariiament  that  sat  larif  at 
Westminster,  whicb  was  for  the  true  iaierest  of 
the  nation. 

X.  C.J.  And  was  that  the  true  mtamst  of 
the  nation  to  cut  off  the  Uog'a  head  f 

Coll.  Ididaiguethat  with  him  some  liiae^ 
and  did  tell  hiroihat  it  wasthe  papists  that  dii 
all  the  mischief. 

Just  Janet.  Bathe  sayiao*'  apoa  hb 
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ColL  I  desire  he  may  speak  tbe  very  truth, 
and  nothing  but  the  truth. 

•  Masten,  I  do,  as  nearaa  I  can,  and  do  you 
iio  wrong  ;  you  did  in  your  discourse  say.  the 
pariiament  did  not  begin  the  war,  nor  eol  ^ 
the  king's  ^head. 

ColL  You  did  say  to  roe,  they  did  cut  off  ^ 
kill's  head ;  and  I  told  you  no,  the  Papists  did. 
Masteru  I  think  you  did  say  that  the  Pa« 
pists  had  an  hand  in  it ;  but,  Sir,  you  ha?e  left 
out  the  ^  moot  material  part  of  our  diaooursey 
which  was,  that  you  said  they  did  nothing  but 
what  they  had  just  cause  (or. 

Coll.  1  do  say,  and  it  was  my  sense  always^ 
that  the  parliament  did  not  cot  off  the  king'a 
head  ;  for  they  were  long  out  of  doors  before  tEat 
came  to  pass,  and  a  new  unha|)py  war  was . 
berai. 

h,  C.  /.  The  war  was  a  rebellion  on  the  par* 
liament's  part,  let  us  not  minoe  the  matter,  and 
so  it  was  declared  by  act  of  parliament  \  andif 
I  you  argued  alter  that  rate,  it  shewa.your 
temper,  and  that  you  are  a  very  iU  man ;  f^t 
they  that  iu8tif|r  such  things,  as  to  the  tii|ia 
past,  would  lead  us  to  the  same  things  agfonif 
they  could.  Therefore  don't  go  about  to  pi4- 
liate  it,  ad  faciendum  Populum  ;  ha'e  it  is  ni|- 
thing  to  the  matter,  but  onlv  to  shew  your 
orinciples,  and  the  jury  have  heard  what.  Mjr. 
Masters  says. 

ColL  I  was  then  a  child,  and  do  not  know 
all  the  passages,  but  I  speak  my  scaise. 

L,  C.  J.  You  should  not  luiTe  justified  such 
things. 

Just.  Jonet.  Who  appointed  the  high-cou)pt 
of  justice  that  tried  the  king,  and  condemn^ 
him,  but  the  parliament  ? 

Just.  Levinx.  It  was  the  garbage  of  that  par- 
liament, I  am  sore,  that  is  tue  Rump ;  but  ttiey 
called  themselves  the  parliament  of  England* 
and  t|ie  partiament  it  waa  that  begun  the  war. 

ColL  My  lord,  I  did  not  know,  nor  don't 
know,  that  it  is  proved  yet,  that  the  parliament 
were  those  that  did  cut  off  the  king's  head,  i 
don't  know,  Mr.  Masters  is  pleased  to  say  this 
of  me ;  but  I  thought  no  evil,  nor  did  he  ui};- 
derstuid  it  so,  I  believe,  at  that  time,  for  he  dxd 
not  seem  to  take  advantage  of  my  discourse. 
I  know  he  talked  violenuy  and  nassionatel^ 
with  me,  as  he  used  to  do ;  and  for  Mr.  Mastera 
to  say, this  of  me  now,  is  a  great  unkindness) 
for  1  thought  he  was  so  much  a  gentleman* 
that  if  I  had  spoken  any  thing-  that  had  not 
become  me,  he  would  have  taken  notice  of  it 
then. 

Sen.  Jeffl  He  did  then,  he  tells  you. 

CoiL  Had  I  known  of  it,  I  am  sure  Mr. 
Charlton  would  have  done  me  justice,  and  s^ 
things  right ;  but  fins  I  say,  I  £d  ib^  excusa 
the  pariSunent  from  bebg  concerned. in  the 
mnraer  of  the  king,  or  that  the^  did  begin  tha 
war,  but  the  Papists  did  it :  If  it  were  other- 
wise, it  was  more  .than  I  understood :  And  afUr 
that  I  said,  I  thought  that  the  parliament  that 
sat  last  at  Westminster  did  stand  up  for  the 
))eople  rights,  after  the  sane  manner  that  i^ 
pantinant  la  1^40  did.  .    i 


thatwlieB  be  had  said  the  pariiament  begun  the 
febeBjDn,  mod  the  |piai&ment  did.dutoff  the 
Idiig's  head,  yon  said,  the  pariiament  did  no> 
Imff  hot  whia  they  had  jost  cause  for,  and  the 
fMuhamentthatsatatWestmnister  was  of  the 
same  mfaid. 

L.C,J»  Those  were  his  words. 

Coii.  Pray  let  him  be  called  again. 

L,  C.  J.  liCt  Mr.  Masters  stand  up  agab. 

CoU,  Pray,  Sir,  rdatethe  whole  discourse 
tiutpassed  b^ween  yoo  and  I,  vrhether  I  did 
not  aivue  with  yoo  it  wras  not  the  parliament 
cot  ofFthe  king's  head,  nor  begon  the  war,  bat 
tfaep^Msts. 

Maiters,  No,  yoo  did  not  say  any  such 
thing.  We  had  a  great  deal  of  discourse  in 
the  shop,  and  under  the  arch,  and  the  thing 
that  was  said,  Mr.  Colledgre,  was  this :  You 
did  say  to  me,  that  yoo  did  justify  the  late  long 
pariiament  of  1640,  and  their  proceedings; 
nd  you  said,  they  were  a  parliament  that  did 
Mthmg  but  what  they  had  just  cause  for.  Said 
I,  How  can  you  he  so  impudent  to  say  so, 
when  thef  raised  the  rebellion  aguast  Uie 
king,  ana  cut  off  his  headf  Said  lie  again. 
They  did  nothiittp  but  what  they  had  just  cause 
for,  and  the  pwtiament  that  sat  last  at  West-t 
minaler  ihre  of  the  same  opinion. 

Jttst  Jonei.  I  did  you  no  wrong  in  repeating 
fSbe  evidence,  you  see,  Mr.  Colle&e. 

Coll.  Did  I  not  first  dispute  with  you  that 
^ey  did  not  begin  the  war,  nor  cut  off  the  king, 
ktf  the  papists  did  it.' 

Mattert.  Look  you,  Mr.  Colledge,  you 
would  have  had  it  the  king  bep;an  the  war. 

ColL  Don't  yoo  say  so ;  for  I  said  the  pa- 
pists hmn  the  war.  Sir,  say  no  more  to  me 
ttan  wluityou  will  answer  to  God  Almighty; 
ftr  I  always  said  the  papists  did  all  the  mis- 
chief in  the  late  times;  and  I  wonder,  Sir,  you 
wonld  not  be  so  jost  to  bis  mi^esty,  as  to  detect 
neior  what  I  said  then,  if  you  iqiprehended 
it  to  be.as  you  now  say !  but  1  am  sure  you  do 
not,  nor  coold  not. 

Mattert.  Mr.  Colledge,  it  was  so  &r  from 
lliat,  diat  1  was  afraid  it  was  of  dangerous  con- 
saquenoe,  and  I  gave  some  persons  of  honoor 
an  aeeoont  of  it :  and  I  was  sent  to  bot  on 
FMay  la$t,  to  know  what  it  was  was  said,  and  I 
was  nesired  and  commanded  to  come  down 
hitlier. 

ColL  Pray,  Mir.  Mastera,  yoo  are  npon 
yoor  oath,  dio  me  but  jostice,  uid  spedc  upon 
yonr  own  conscience ;  look  yoo  to  it  that  yoo 
apeak  the  truth. 

Matters.  I  will  do  yooaU  the  right  I  can  in 
the  world. 

ColL  Then  before  the  coort  do  yoo  declare, 
wliether  we  did  not  ifisoourse  at  that  time  as 
I SB^  for  this  disconrse  was.  at  Mr.  Charlton's 
shop  at  the  forther  end. 

-  Mattert,  No  it  was  at  the  entrance  into  the 
ahop,  Mr.  CoUedge;  and  did  not  we  go  into 
the  fl^,  and  talk  there? 

Ser).  Jefftriet.  Mr.  Mastera,  don't  trouble 
yourself,  yoor  reputation  is  not  upon  tha  level 
iQlh  that  gcadtfOMt's. 

V9U  Tin. 
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Just.  Jones.  What,  just  after  the  same  man- 
ner, iu  ralflingf  war  and  rebellion  a^inst  the 

'  Coll.  After  I  hwl  discoursed  it  thus,  ro  j  lord, 
as  I  told  you,  it  cotUld  not  be  understood  that  I 
thought  that  parliament  would  cut  ofT  the 
king's  head :  And  therefore  y^u  that  are  my 
jury,  pray  consider,  aiid  take  it  all  together, 
there  could  be  no  such  meaning'  made  of  my 
words  ;  fur  I  did  not  conceive  that  that  pairlia- 
ment  were  concerned  in  those  things,  but  were 
a  partiament  that  stood  up  for  the  rights  of  the 
people :  Now,  if  it  were  so,  then  the  parlia- 
ment at  Westminster  were  of  the 
iliDn. 

L.  C.J.  I  tell  you,  the  lx>n^  Parliament's 
levying  war,  is  dcclaitid  rebellion  by  act  of 
parliament. 

•ColL  My  lord,  if  there  hath  been  an  act 
since,  that  says  they  were  guilty  of  rebellion, 
I  declare  'tis'  more  than  ever  1  knew  before: 
This  is  the  iirst  tiine  that  ever  I  heard  of  it. 

iSetj.  Jeff'.  You  are  a  mighty  learned  gentle-, 
man,  to  talk  of  those  points  indeed. 

Coll.  My  lord,  I  desire  to  know  whether  any 
words  that  were  s|)oken  six  months  before  the^ 
ffave  tlieir  depositions,  can  be  a  sufficient  evi- 
dence ill  law  aflfainst  me  now  ? 

L.  C.  J.  Tis  upon  the  act  of  the  13th  of  this 
kinff  you  speak. 

Coll,  Yes,  my  lord,  I  take  it  upon  that 
statute. 

L.  C,  J.  I  tell  you,  as  to  that  part  of  the 
statute  which  concerns  misdemeanors,  there  is 
a  particular  clause  for  prosecution  by  order  of 
king  aiid  council ;  But  as  to  that  part  of  the 
statute  that  concerns  treason,  it  must  be  pro- 
secuted within  six  months,  and  the  indictment 
within  three  mouths  after. 

ColL  What  statute  is  this  indictment 
grounded  upon? 

Just.  Jona.  All  statutes  that  concern  trea^ 
86n. 
K  L.  C.  J.  Upon  the  statute  of  the  25th  of 
Edw.  S.  which  declares  the  common  law,  and 
the  statute  of  the  13th  of  this  king,  which  when 
you  have  (lone,  1  will  liave  read  to  the  jury. 

Coll.  Then,  pray,  my  lord,  let  me  ask  you 
one  question,  Whether  the  statute  of  25  Edw. 
S.  does  not  say,  that  there  shall  be  two  positive 
witnesses  to  treason  ? 

'Just.  Jones.  No,  but  there  is  another  that 
does. 

Coll.  I  am  ignorant  of  the  law,  therefore  I , 
ask  the  question. 

X.  C.  J.  WeU,  I  will  tell  yoa,  there  mu^t 
be  two  witnesses  in  the  case,  but  one  witness  to 
one  fact  at  one  time,  and  another  witness  to 
another  fact  at  another  time,  will  he  sufficient 
evidence  to  maintain  an  indictment  of  treason ; 
this  was  told  you  in  the  paommg. 

Just.  Jones.  And  it  was  tmd  you  withal, 
That  it  was  the  resolution  of  all  the  judges  in 
Hie  case  of  my  lord  Stafford,  when  he  was  tried 
in  parliament. 

Coll.  They  proved  fact  in  that  ca^,  writing 
of  letters,  and  otTering  money  to  lull  the  king  ; 


but  nothing  of  fkct  is  moved  against  rae,  bat 
riding  in  the  country  wfih  avsistEat  I  had  tbvea 
years  before. 

L.  C.  J.  We  will  i«ad  thestatuleof  the  19th| 
wherein  words  are  declared  to  be  treason. 

Coll.  i  pray  it  may  be  read,  if  you  please. 
(Which  was  done.) 

L.  C.  J.  Look  you  here.  To  compass  or 
imagine  the  imprisonment  of- the  king,  and  to 
express  it  hy  malicious  and  advised  speaking, 
when  proved  by  two  lawful  witnesses,  is  trea^ 
son  by  this  act 

Coil.  Now  whether  you  will  distinguish,  that 
same  opi-  |  there  must  be  two  witnesses  to  distinct  ulaioea 
or  times,  or  whether  the  statute  intends  two 
witnesses  to  every  particular  fact  and  words..  . 
X.  C.  J.  We  told  you  our  opinion  before^ 
That  one  witness  to  one  fact,  and  another  ta 
another  of  the  same  treason,  was  sufficimt. 
We  are  ujion  our  oaths  in  it»  and  speak  not 
our  own  opinions,  but  what  hath  received 
public  resolution  in  cases  of  the  like  conse-^ 
quence. 

Coll.  What  lies  before  these  gentlemendt 
the  jury,  as  done  at  Ozon,  'tis  but  upon  a  angle 
testimony. 

Just.  Levins.  Nay,  Mr.  Dugdale  and  Mr 4 
T^rhervile  both  swear  the  same  thing,  yonc 
desi|^  to  seize  the  king  at  Oxon.  And  it 
-would  be  the  difficultest  thing  in  the  world  to 
prove  treason  against  any  man,  if  the  law  were 
not  so,  and  a  man  might  commit  all  sorts  oC 
treason  securely  ;  tor  to  be  sure  he  would  neves; 
say  the  same  things  before  two  witnesses  in 
one  time,  and  the  king  would  be  in  no  sort 
safe;  for  there  would  never  be  two  witnesses 
to  one  and  the  same  thing :  But  that  hath  boea 
resolved  often  and  often,  over  and  over  againi^ 
particularly  in  my  lord  Stafford's  case,  as  joa 
have  been  told. 

CoU.  My  lord,  you  say  the  king  is  notsai^ 
upon  those  terms,  and  no  private  inan  is  safe  ul 
the  other  way. 

Just.  Jjcvinz.  We  sa^,  that  the  law  bsoy 
and  there  is  good  reason  for  it. 

Just.  Jones.  We  must  not  aher  nor  depart 
from  the  allowed  received  law. 

L.  C,  J.   I  say,  the  thing  hath  been  con- 
sidered in  other  cases,  and  uie  law  hadi  he(» 
adjudged  and  settled.    It  was  so  res^lv^  in. 
my  lord  Stafford's  case,  when  thie  judges,  bj . 
the  comipand  of  the  parhament,  did  deliver 
their  opi^ion  u];K>n  that  point  moved  by  bi^ 

Colt.  There  is  nothing  of  fact  proved  against 
me,  but  a  pair  of  pistols,  a  sword,  and  an^ 
horse. 

L.  C.  J.  We  have  told  you  the  faw,  -and  an- , 
swered  your  question. 

Coll.  But  as  the  case  stands,  if  that  be  li^. 
law,  all  society  and   conversation   most  he 
ruined  by  it. 

Just.  Jones.  Pray  go  on,  when  do  ypu  think 
we  shall  have  done  eSe  ? 

Coll.   However  I  do  not  insist  upon  that  so^ 
much,  as  that  the  testimonies  and  oaths'of  thofo' 
men  are  altogether  mralidated,  by  substantial 
persons  that  kave  here  testified  againflt  tJiean. , 
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I  db  declare  upon  my  falvation  (1  hare  notbfaigf 
dse  to  saj)  i  igm  whoUy  in^uocent,  and  m 
Jmy  are  my  judges,  tnd  I  beseech  them,  as 
the/ irin  answer  it  at  the  great  day  of  judg- 
ment, jWhere  they  must  appear  as  sure  as  I 
stand  at  this  bar  now,  that  they  do  me  nght, 
and  go  aooording  to  their  own  consciences ; 
lor  if  a  man  sfaJl  be  sworn  against  by  such 
ieUowB  as  these  are,  no  man  is  safe. 

Serj.  J(^  The  worse,  the  better  to  be  trast- 
ed  by  you. 

.  CWf.  I  am  sure  it  cannot  be  thought  by 
HWB  of  common  reason,  that  I  should  speak 
traasoD  at  that  rate  that  they  hare  sworn,  and 
to  such  men,  men  of  their  proiBssion,  Irish- 
men, and  Papists,  traitors  that  hare  declared 
they  haye  been  in  all  manner  of  rognerieis, 
mnraers,  plots  and  treasons.  Therefore,  my 
kfd,  I  cannot  do  any  more  for  myself,  because 
I  hare  no  notes,  and  cannot  recite  what  hath 
been  said  for  me  or  a|pinst  me ;  but  i  do  de- 
pend upon  your  lordship,  and  I  hope  you  will 
pifurm  the  jury  rightly,  and  do  me  justice  \ 
and  I  do  pr^y  the  jufy,  that  they  will  let  their 
conscience  be  sahsfied,  as  they  are  English- 
men, and  as  they  are  Christians,  to  consider 
how  the  case  lies  with  me,  whether  there  has 
not  been  more  occasion  of  talking  of  la^,  and 
whe&er  a  slip  of  the  tongue  may  be  called  a 
premeditated,  malicious,  adrised  speaking.  I 
mean,  my  discourse  with  Mr.  Masters.  He 
tdked  with  me  asliot  as  fire,  be  was  so  vio- 
lent, and  I  did  discourse  him  at  that  rate  I 
bave  told  you,  and  that  is  truth,  as  I  hare  a 
«onl  to  be  sared  :  I  did  excuse  the  parliament, 
that  as  1  understood  it,  they  had  no  hand  in 
ihe  beginning  of  the  war,  or  the  murder  of  the 
kin^.  My  lord,  as  for  the  rest  that  have  sworn 
against  me  so  desperately,  I  must  say,  that  if 
nie  Jury  did  not  as  well  consider  my  evidence 
as  their's,  yet  they  might  well  consider,  whe- 
ther it  consists  with  common  sense  and  reason, 
tiiat  I  should  speak  to  these  men  af^er  this 
rate,  when  I  could  lay  hq  oblicpation  upon  them, 
nor  have  any  confidence  in  them ;  necessitous 
persons,  that  could  not  assist  roe  one  mite, 
men  that  were  beholding  to  me  to  borrow  mo- 
n^  of  me,  and  that  eat  of  my  cost,  that'  I  had 
always  been  obliging  to,  and  not  they  to  me. 
But  I  hope  I  need  uisist  upon  this  no  further ; 
the  whole  nation  is  sensible  what  is  doing,  and 
whai  this  does  sicrnify  :  they  have  beg^n  with 
me  in  order  to  the  making  of  a  Presbyterian 
Plot,  which  they  would  carry  on  to  stifle  the 
noise  of  the  Popish  Plot ;  and  this  is  not  the 
1st,  th«  2d,  nor  the  lOth  time  that  they  have 
been  at  this  game;  how  many  shams  have 
Ihey  eodeavoived  to  raise— 
.   Aft.  Gen,   Who  do  you  mean  by  they  P 

ColL    The  Papists. 

Att,  Gen,   There  is  nothing  of  Papery  in 
the  case .;  they  are  all  Protestants. 

JusL  Jofief .  Th^  are  all  persons  that  have 
Islidy  receiTed  the  ^tcrament. 
.  (aUL   They  were  aU  Papists,  and  I  believe 
acu  SQ  still ;  for  Mr.  Dugdale  did  justify  to  me 
<Ka  Church'  of  Rome  in  several  things:  and 


'  when  I  told  him  that  they  were  all  knaves  and 
fools  that  were  of  that  rehgion,  be  told  me,  that 
many  of  their  priests  were  holy  good  men. 

Just.  Jonu.   Have  you  pTo\  ed  that  'f 

ColL  I  cannot  prove  it,  it  was  betwiict  him 
and  me,  my  lord.  .   » 

Just  Jofies.  Then  I  hope  you  have  done.  ' 

ColL  If  I  had  sworn  agamst  hun,  he  hai 
stood  in  my  place. 

X.  C.  J.   Have  you  done,  Mr.  Colledge  ? 

Coll.  My  lord,  I  only  desire  the  jury  to*lali^ 
all  into  their  serious  consideration ;  I  expect  a . 
storm  of  thunder  from  the  learned  counsel  to 
fiill  upon  me,  who  bu>  c  liberty  to  speak,  and 
being  jeamed  in  the  law,  uuderstand  these 
things  better  than  I,  who  must  defend  myself 
without  counsel.  I  know  not  whether  it  be  tUe 
practice  in  any  nation ;  but  certainly  it  is  hanl 
measure,  that  I  bf  i^  illiterate  and  ifi^norant  in 
the'  law,  must  stand  iDere  all  day,  Uiey  being- 
many,  and  taking  all  advantages  against  m<, 
and  1  a  single  person,  and  not  able  to  use  die 
means  or  another  either  of  writing  or  speakit^. 
But,  gentlemen,  I  do  declare  and  protest,  as  I 
shall  answer  it  at  the  day  of  judgment,  that  as 
to  what  these  pe<^e  have  sworn  against  me 
either  as  to  words,  or .  as  to  any  manner  «^' 
trelison  against  the  king,  the  government,  the 
laws  established,  I  take  God  io  witness  I  am  aa 
innocent  as  any  person  upon  earth.  And  there- 
fore I  must  be^ch  you,  be  not  frightened  nor 
flattered ;  do  according  to  your  judgments  cuid 
your  consciences ;  you  are  to  be  ray  judges 
both  in  law  and  fact ;  you  are  to  aoqoit  me  or 
condemn  me,  an)d  my  tdood  will  be  required  at 
your  hands.  And  whatever  is  said  to  you  by 
others,  you  are  my  true  judges,  you  must  give 
an  account  of  the  verdict  you  give ;  and  there-  ' 
fore  yoti  tnust  see  that  you  do  justice,  as  y^ 
will  answer  it  at  another  bar,  where  you  must 
all  certainly  appear,  and  the  Ijord  AUnighty 
direct  you  that  you  do.  me  true  justice,  and  I 
ask  no  more. 

SoL  Gen.  May  it  ])lease  your  lordship,  and 
you  gentlemen  ai  the  jury.  "  Here  hath  been  a 
great  deal  of  time  spent,  and  tridy  1  think  for 
no  other  reason  but  to  divert  yon  Ijrom  the 
matter  that  is  before  you,  and  that  you  might 
forget  the  evidence  that  hath  been  given.  And 
therefore  I  will  briefly  repeat  it  to  you,  that  1^ 
may  refresh  your  memories  about  what  hath 
been  sworn.  Gentlemen,  the  crime  charged 
upon  Mr.  Colledge  is  high  treason  in  iinagiouig 
and  compassing  the  deatii  of  the  king;  the 
proof  of  tiiat  bath  been  by  a  conspiracy  to  seiae 
the  king  here  at  Oxon,  which  conspiracy  he 
declared  he  was  in,  by  shewing  arms  prepared 
for  that  purpose,  and  by  coming  down  to  Oxen  • 
with  that  intent,  that  is  the  proof  of  his  design 
to  kill  the  king. 

CoU.  Is  the  conspiracy  proved  of  that^  Mr. 
Solicitor? 

X.  C.  J.  31  r.  Colledge,  we  have  had  a  great 
dealof  patience  with  you,  you  li^ve  spent  a 
great  deal  of  time,  you  must  contain  yourself 
now,  and  let  them  ffo  on.  "  t 

ColL  Do  not  let  him  do  me  wrong,  my  lord. . 
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&/.  Gen,  1  will  do  you  do  .wrong-,  'Hr-^ 
Colleds^. 

Co/r  Sir,  there  ib  do  conspiracy  prored. 

X.  C.  J.  Ixrak  you,  Mr.  CkiQedge,  vou  hare 
taken  up  a  great  deal  of  time,  and  we  have  bad 
much  patience,'  because  we  consider  your  con- 
dition, and  bad  rather  bear  too  much,  than  be 
bard  upon  you,  and  because  the  evidence  was 
loog  and  difficult  to  repeat;  now  we  have 
h^rd  you,,  ypu  niust  have  patience  to  hear 
what  the  king's  coiinse]  repeat  and  observe 
upon  It. 

SoL  Gen.   As  I  was  saying,  the  fact  diat  is 
charged  upon  him,  is  a  desipfu  to  kill  the  king, 
the  manifestation  of  that  design  is  by  preparing 
wrms  to  that  purpose,  and  by  coming  down  to 
Oxou  to  seize  the  king  here ;  and  that  this  was 
his  manifest  intent  to  seize  the  king,  the  proof 
of  It  hath  been  by  witnesses,  that  I  think  by 
and  by  you  will  have  no  ot^jections  against. 
These  witnesses  were  Dugdale,  Turbervile, 
Smith,  and  Haynea,  these  are  the  moat  male- 
rial  witnesses  to  the  treason,  there  are  two 
other  witnesses  indeed,  but  they  are  to  other 
circumstantial  matters  diat  I  will  take  notice 
of  to  you  by  and  by,  and  mflike  my  observa- 
t»ns  upon  them  in  their  proper  place.— Mr. 
Dligdale  was  the  firat  that  was  produced,  and 
hi«  evidence  is  very  full,  he  proves  that  Mr. 
Colledire  decbued  to  hnn  at  the  coffee-house 
here,  that  he  was  come  down  with  an  mteot  to 
•eizc  the  king,  that  he  had  an  expectation 
•om^hing  would  be  done,  that  he  was  armed, 
and  that  he  did  advise  Mr.  Dugdale  to  be  armed 
too,  for  he  was  provided  for  the  rooting  out  of 
Popery,  which  he  explained  himself  what  he 
ro^nt  by  it,  that  was  the  Church  of  England, 
and  the  king  and  all  his  adherents.    He  came 
hither  armed  for  that  purpose,  gentlemen,  and 
*d  advise  Mr.  Dugdale  to  arm  himself  too, 
that  be  did  declare  to  him  the  king  was  a  Pa- 
pirt,  and  all  his  family  were  Papists,  be  was  as 
ctefep  m  the  pbt,  and  as  guilty  of  the  murder  of 
sir  Edmudbury  Godfrey,  aa  any  body  else. 
This  was  what  he  declared  to  Dugdale  here, 
and  this  he  swore  to  you  when  he  gave  his 
evidence.-^The  next  witness  is  Mr.  Turbervile, 
u    zji^^  positive  to  the  matter  that  is  laid  in 
the  mdrctment,  and  swears  to  you  expressly, 
that  he  did  declare  it  to  him  at  the  Chequer- 
Inn,  that  they  came  down  here  in  expectation 
of  ^ome  sport,  that  something  would  be  done, 
that'  they  did   expect  the  king  would  begin 
with  them  :  but  if  he  did  not,  they  would  be- 
infi  wfth  him,  and  they  would  secure  him  till 
they  had  brought  him  to  compliance.    He 
■hewed  him  his  arms,  that  he  was  ready  to 
engage  in  that  design,  and  advised  Turbervile 
to  be  ready  too.    And  rather  than  Turbervile 
ahonld  not  be  ready,  he  offered  to  procure  him 
an  horse. 

ColL  jEvery  roan  had  the  same  arms  as  I 
had,  and  I  had  had  them  long  before  that  time. 

Sol,  Oen.  But  every  one  had  them  not  with 

2J*  ^^  '"*?"*•  ^^  gentlemen,  because 
Mr.  Colledge  interrupts  roe  with  an  objection, 
I  will  take  notice  of  it  now  by  Ae  way.    He 


Miya,  those  arms  Iw  had  i^eftm,  and  .thfttfop 
tney  were  not  provided  for  this  purpose.   CtaiH 
tiemen,  we  do  not  pretend  to  prove  when  this 
trpiterous  intent  first  began,  and  bow  hug  ^ 
design  hath  been  luUching ;  birt  such  a  desiga 
there  was,  and  such  a  design  he  manifested  to 
be  in  himself  when  he  roaife  the  dechiraliQo  to 
Turbervile,  and  advia^  him  to  arm  himidf ; 
whether  he  prepared  them  agauist  that  time  (r 
no,  is  not  matenal,  if  he  had  them  before ;  and 
if  he  had  them  first  innocently,  yet  if  he  after- 
wards designed  them  for  such  a  purpose,  and 
shewed  them  in  a  readiness  for  it,  mat  'v$  antfi* 
dent  evidence  to  prove  this  treason.    So  hers 
are  two  witnesses,  you  observe,  against  tho 
prisoner  of  this  matter  that  is  laid  against  him 
in  the  indictment,  an  intent  to  kill  the  king, 
they  both  prove  it  positively  upon  him  at  Ozoa^ 
Mr.  Duffdale  spealcs  to  matters  precedent  to  \ 
for  he  tdls  you,  his  discourse  before  they  cave 
down,  that  they  would  come  down  tor  that 
purpose,  that  they  had  an  expiectatioB  soine* 
thing  would  be  done,  and  therefore  he  cane 
down  in  an  equipage  not  suitable  to  his  pro* 
fession  ;  for  you  see  he  was  by  trade  a  car- 
penter or  a  jomer,  but  armed  on  .horseback  wiA 
a  case  of  pistols,  things  that  do  not  become 
iuch  men  to  travel  with,  and  be  did  decbreto 
Mr.  Dugdale  fi>r  what  purpose  he  came  down. 
The  next  witness  is,Mr.  Smith,  andMr.tknith 
is  as  positive  and  full  to  this  matter  of  treason 
as  any  of  thereat 

.  Coll.  There  is  scarce  ai  carpenter  or  a  joinor 
in  London  but  hath  pistola  when  l^e  ride#. 

X.  C.  J.  Mr.  Collet!^,  we  must  not  sofa 
this,  we  had  so  much  patience  with  you  that 
we  expect  yon  should  be  quiet  now,  and  not 
interrupt  the  counsel. 

ColL  My  lord,  let  me  not  be  overborn  upon, 
there  is  scarce  a  poulterer  in  London,  but  what 
hath  pistols. 

Sol.  Gen.  We  had  great  patience  with  yon, 
Mr.  Colledge,  and  did  not  interrupt  you,  i  am 
aure,  but  let  you  say  what  you  would.  I  tiiink. 
1  do  you  no  wrong,  if  I  do,  I  am  under  the 
correction  of  the  Court,  they  wiU  reprove  me 
if  I  do  that  which  does  not  become  me. 

Just.  Jones.  Did  not  you  ramble  I  do  not 
know  how,  and  yet  you  were  suffered  to  go  on  ? 
Sol.  Gen.  He  tells  you  of  a  disooorae  as  be 
came  from  the  cofiee-nonse  to  (^  to  a  dinnet 
whither  he  was  invited  by  alderman  Wilcox ; 
and  the  discourse  was,  that  the  king  was  as 
great  a  papist  as  the  duke,  and  much  more  to 
that  purpose,  vilifying  the  king.  That  alder* 
man  Wilcox  was  a  man  that  gave  money  to 
buy  arms  to  bring  the  king  to  submission.  '  Ha 
objects  afiainst  this,  and  says  it  is  impossible 
such  a  discourse  should  be,  and  that  all  this 
should  be' talked  in  so  little  a  time,  aa  in  passing 
from  the  coffee-house  to  the  Crown  tavern 
without  Temple-Bar. 

Coll.  Prey  remember  whose.company  it  was 
proved  I  went  in.  Mr.  Solicitor. 
^  Sol,  Gen.  But,  gentlemen,  when  you  con- 
sider, how  busy  a  man  he  was,  and  how  ready 
at  talkittg  of  treason,  yon  will  not  tfank,  hot 
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tlM^  man  uiglit  talknmcli  more  tftaa , 

battna  I  mentioii  to  do  him  nfflit»  it  haag  one 
o^the  wi^iiments  be  used ;  ana,  to  gvwe  an  an- 
v^  to  It,  IfaouiErh  whoi  you  coiwider  k,  I 
belwve  yen  will  think  it  not  to  need  an  anffvrer. 
But  I  would  do  him  all  the  mbt  I  can,  and 
now  you  have  heard  it,  you  wiO  consider  ^ 
weight  ofit 

Gentlemen,  he  tc^  yon  of  another  disoourse 
afterwards,  that  does  relate  to  his  beine  here 
at  Oxon,  be  telb  you  he  had  anus  in  his  house, 
anil  was  feady  upon  all  occasions,  and  shewed 
Mr.  Smith  his  arms,  and  told  him,  these  were 
the  things  that  were  to  destroy  Rowley's 
gtards,  Us  he  said,  which  by  tibe  evidence  is 
made  to  appear  he  meant  the  long  by  that 
name,  his  arms  he  said  were  for  that  purpose. 
That  he  would  go  down  to  Oxon,  and  there  he 
expeeted  sonMTi^rt.  I  know  not  what  sport 
he  Ainks  there  is  in  rebdlion ;  you  see  what 
inrinciples  he  is  of,  that  does  maintain  and  jus- 
tify the  jrreatest  and  horridest  reMKon  that 
ever  was  m  England,  and  says  they  did  nothing 
but  what  they  nad  good  cause  fi>r.  He  telto 
Siuith,  that  he  thought  the  king  would  seize 
upon  some  members,  and  with  tbat  expectatioii 
he  came  down,  but  yet  was  as  ready  as  the 
Idf^,  and  would  be'one  in  the  securing  of  him, 
if  he  meddled  with  any  of  the  members.  This 
proof 'Mr.  Smith  made  ;  and  that  after  the  par- 
Bamenf  was  dissolved,  he  said,  that  the  kii^ 
ran  away,  and  was  very  much  afraid.  This  is 
prtKved  by  Smith  likewise,  and  this  CoUedge 
did  declare  after  he  came  to  town.  Smith 
proves  forther,  that  he  did  wonder  the  kingdid 
not  consider  how  easOy  his  father's  head  was 
brftudit  to  the  block  ;  and  for  Mr.  CoUedge's 
narthe  did  declare,  that  he  did  bdieve  this 
xing  would  be  served  so  shortly.  And  this 
does  confirm  what  his  other  witnesses  hare 
spoken  of  his  words  at  Oxon.  Thus  thai 
there  are  three  witnesses,  though  two  are 
enough  to  convict  a  man,  if  they  w  positiTe  to 
die  treason. 

BI^.  Haynes  is  the  fburth  witness,  and  he  is 
aslun  as  any  of  them.  I  do  but  repeat  it  in 
short ;  you  nave  had  it  so  often  canvassed  by 
€)oDeflge,  that  I  helieve  you  will  easily  re- 
niemh^  it.  .He  did  advise  Haynes  that  he 
should  not  value  the  king  at  all,  for  the  king 
should  be  called  to  account  for  all  his  actions  ; 
he  said  he  would  seize  the  kimr*  and  bring  him 
to  the  Mock,  as  they  did  his  father,  widi  an  in- 
deoeot  expression  of  that  blessed  king,  not  fit 
to  he  repeated.  And  he  said,  they  did  intend, 
when  they  had  cut  off  him,  never  any  more  of 
his  race  should  reign.  This  it  was  Haynes 
says,  though  there  are  other  matters.  I  would 
take  notice  of  one  thing  more,  and  I  need  not 
but  mention  it,  you  will  remember  it,  and  that 
is  about  the  libel  of  Fitzharris.  Haynes  tells 
you  upon  discourse  of  tbat  libel,  he  said^  that 
every  word  of  it  was  true,  as  sure  as  Ood  was 
in  ifeaven.  Now  that  was  a  libel  made  by  a 
papist,  an  Irish  papist,  who  had  been  tned, 
coHvh^,  and  executed  for  it,  and  the  horridest 
libd  It  waa  that  9ver  was  writ    Andthisisthe 


libel  whU  this  gmtkuian,  who  is  so^nry  con- 
vemnt  in  libela,  and  books  of  that  sort,  avera 
to  be  aa  tnia  as  OoA  is  in  Heaven.  This  is  the 
sidMlanoe,  gentlemen,  of  tbat  proof  which  bath 
been  made  to  you,  we  have  other  circum- 
staaoea  to  prove,  that  as  he  came  down  with 
that  intent  to  seise  the  king,  and  as  he  ek- 
peetedy  what  he  calls,  some  snoit,  80  he  did  en- 
deavour to  begin  the  sport,  ne  did  quarrel  in 
the  kibby  of  the  House  of  Lords  with  Fits- 
ffendd,  some  btows  passed,  and  sir  William 
Jenniiiffs  telling  him  his  nose  bled,  he  did  de- 
clare, I  have  lost  the  first  Uood  in  the  cause, 
but  i^  .will  not  be  long  before  there  be  more  hwt. 
Thus,  after  he  had  come  down,  he  endeavoured 
to  begin  a  conunotion  ;  lor  from  little  mattera 
great  things  do  sometimes  arise ;  and  when  all 
men  were  poasest  with  an  expectation,  such  as 
he  himself  did  declare,  he  and  others  came 
down  with  an  expectation  that  the  pailiament 
should  be  attacked ;  a  little  matter  ipight  have 
begun  such  a  commotion,  which  no  man  knowa 
what  end  it  vrould  have  had« 
•  Gentlemen,  this  hath  been  our  proof.  Now 
the  objection  made  to  this  proof  by  Bfr.  ,0o]-. 
Mg^y  is*  that  this  is  a  popish  dengn  to  raise 
a  new  Plot,  and  cast  it  upon  the  Protestants^ 
and  that  these  witnesses  are  now  to  deny  all  tiie 
evidence  they  have  given  of  the  Popish  Plot, 
and  throw  all  upon  the  Protestants.  This  is 
that  he  wodd  nersuade  you  to  believe,  but 
wluch  I  think  when  you  do  consider  a  little  of 
it,  it  will  be  impossible  for  you  in  the  least  to 
have  such  a  thcmght.  For  what  are  the  evi- 
dence that  have  proved  tiiis  f  Who  are  ikey  P 
Men  of  credit,  that  hay^  been  evidences  against 
the  PopishPlotters,aodagain8t  men  that  have 
suffered  for  that  Plot,  men  that  still  stand  to  the 
evidence  they  have  ffiven,  and  affirm  it  every^ 
word  to  be  true,  anu  one  of  the  yery  men  that* 
he  brou^t,  says,  that  they  still  stand  to  it;  for 
Turbervile,  who  was  one  of  the  witnesses 
against  my  lord  Stafford,  was  tempted  by  some 
persons  to  deny  the  evidence  M  l|ad  giveo 
agunst  the  Papists  ;  but  lus  answer  was.  No, 
I  can  never  depart  firom  it,  1  have  a  soul  to 
save,  that  was  triie  which  I  said,  I  cannot  deny 
it.  If  then  th<^  witnesses  which  he  would  hare 
you  to  believe  to  be  guilty  of  denyii^  the . 
Popish  Plot,  do  confirm  what  they  have  said  aa 
to  that  discovery,  that  objection  is  taken  off, 
and  they  do  stand  still  to  it,  that  every  part  of 
it  was  true,  and  ayer  the  same  thing ;  uid  vc^ 
forsooth  these  men  are  gobg  about  to  stifie 
this  Plot. 

Gentlemen,  these  are  the  men  the  whole 
nation  have  given  credit  to,  the  parliament 
having  impeached  my  lord  Stafford,  upon  the 
credit  of  tnem  (for  it  was  upoti  the  credit  of 
Dogdale  and  Turbervile  that  they  impeached 
him,  for  there  was  not  two  witoesses  till  Tur<» 
bervile.came  in  and  made  a  second,  and  upon 
theu*  credit)  after  so  solenui  a  trial,  where  all ' 
the  objections  that  could  possibly  be  made  was 
made,  the  House  of  Lor^  thought  fit  to  find 
my  lord  Stafford  Guilty,  and.mylordSta^K4 
suffered  for  it,  and  died  upon  the  credit  of  >th«ia 
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tetiaitt,  thiat  It  was  his  trsute  to  swear,  aun  be 
mtfsl  gfet  moR^y  by  h.  This  he  overheard  hlra 
standing*  and  listening  at  a  door.  You  have 
auoChernian,  Lun,  that  is  the  next  witness, 
tind  he  says,  that  at  the  Fleet-ditch  wh^re  he 
saw  him,  there  be  declared  the  same  thing*  to 
him,  that  hfe  would  swear  any  thing'  tor  money, 
and  damn  his  soul  rather  the^n  the  cathouc 
cause  should  sink ;  and  now  he  comes  to  prove 
a  plot  upon  him  that  is  a  protestant,  and  m  his 
person  upon  all  the  protcstantsof  England ;  and 
this  man  would  fain  throw  off  the  credit  of  the 
popish  plot,  and  turn  it  upon  the  protestants. 
But,  gentlemen,  it  is  strange,  that  Mr.  Hajoies 
should  hare  this  (liscourse  with  Lun,  the  first 
time  that  ever  he  saw  him  ;  for  I  am  sure  his 
own  wimess  Lun  saj^  it  was  the  first  time,  and 
that  be  shocdd  immediately  talk  to  him  at  this 
rate  is  somelvhat  strange :  But  for  an  answer 
to  it,  &is  Ltm  we  have  confrooted  with  the 
evidence  of  White  the  messenger,  who  swears, 
that  afterwards  meeting  him  at  Uxbridge,  Lun 
asked  him  what  gentleman  that  was,  and  did 
not  know  Mr.Haynes,  andyet  he  takes  upon  him 
to  jprove,  that  he  hdd  spoke  such  words  to  hiin 
before.  I  think  there  is  never  another  material 
witness  against  Haynes,  except  Whaley,  who 
was  an  under  officer  in  the  King's-bencn ;  and 
be  says,  that  Haynes,  wbil^  he  was  a  prisoner 
there,  ran  away  with  a  silver  tankaro,  but  ht 
never  was  indicted  or  prosecuted  for  it,  though 
he  remained  afterwards  in  the  bouse,  and  tius 
was  ttve  or  six  years  i^. 

Now,  firentlemeil,  I  think  the  nature  of  thk 
evidence  hadi' not  that  weight,  as  to  take  off 
the  credit  of  what  this  man  hath  said  upon  his 
oath,  especially  when  this  man's  evidence  is 
so  bs^ck^  with  the  evidence  of  other  men,  that 
I  think  there  is  no  objection  at  all  against  it. 
For  the  other  witnesses,  Diigdale,  Smith,  and 
Torbervile,  are  men  whose  credit  has  not  been 
impeached,  and  they  have  confirmed  in  sub- 
stance what  the  evidence  of  Havnes  is ;  so  thai 
be  does  not  stand  alone  in  what  lie  here  swears, 
but  it  is  confirmed  with  concurrent  evidence 
with  it. 

Then,  gentlemen,  fi>r  the  objection  against 
Du^ale,  Turbervile,  and  Smith,  they  have 
produced  Dr.  Oat^  to  you,  and  he  must  vilify 
the  creilit  of  those  men,  whose  testimony  as  to 
what  he  ^ve  at  first  in  discovering  the  popish 
plot,  received  credit  by  being  seconded  by  these 
men.  And  I  cannot  but  observe  it  as  a  strange 
thing,  that  this  man  comes  now  to  vilify  the 
testimony  of  those,  who  have  given  evidence, 
and  been  credited  by  the  whole  kingdom  ;  that 
he  should  come  here  iipon  the  word  of  a  priest 
to  declare,  that  Mr.  Dugdale  was  a  man  of 
very  lewd  conversation,  and  was  a  person  that 
had  a  foul  disease  on  him^  when  he  preteniled 
be  was  poisoned.  I  remember,  this  was  an  ob-> 
jection  that  hath  been  made  by  th^  papists  tb^ 
him,  and  I  believe  you  have  beard  it  often  oat 
of  tbeir  mouths;  but  it  is  the  first  time  that 
ever  I  heard  it  from  any  one  that  is  a  witness 
of  the  popish  plot,  and  pretends  to  stand  up 
for  the  pr6te8taDt  reKgioii.    Geotfemen,  if  any 


mett.  These  are  the  witnesses,  gentlemen, 
that  this  man  thinks  ought  to  be  blown  off  with 
that  frivolous  objection,  that  they  are  persons 
he  wouM  have  you  belieie,  who  are  giiifty  of 
a  design  to  throw  the  Plot' upon  the  Ptotes- 
lanto.  But  because  he  hath  desired  to  save 
faiifis^  in  an  herd,  by  numbering  himself 
among  th^  Protestants,  I  must  a  little  observe 
tn^  y>oii  what  a  sort  of  Protestant  he  is,  a  man, 
he  would  hiiw  you  to  believe,  so  popular  for  his 
rdigion,  that  he  has  obtained  the  name  of  the 
PHrtestatit  Joiner.  Butwhen  you  have  consi- 
dired  what  his  actions  are,  I  believe  you  will 
a  little  suspect  his  religion.  If  the  Protestant 
Mligfion  allow  any  man  to  vilify  the  king,  to  , 
eirraign  the  government,  and  to  throw  off  all 
manner  of  tdlegiance,  then  this  man  is  a  Pro- 
testant. But  if  this  be  to  act  the  part  of  a 
psfpist,  and  if  the  papists  could  wish  that  such 
an  infkmy  might  be  put  upon  the  Protestant 
reKffion,  that  it  should  justify  such  a  rebeOion 
ae&e  late  horrid  one  was,  and  own  such  a 
principle  that  it  is  lawful  for  any  subject  to 
tfiljperse  and  vilify  the  king,  and  this  man  by 
those  many  scurrilous  libds  seems  to  do  :  if 
thqy  could  wish  this  nation  overturned,  and 
the  government  in  confusion,  and  the  Church 
of  Eng^land  destroyed,  the  hest  bulwark  now' 
n  the  worid  against  popery,  and  the  best  only 
rrfiige  at  this  day  left  for  the  poor  afflicted 
Ph>te8lants  abroad  ;  then  whilst  Mr.  CoHedge 
does  thus  act  the  art  of  a  papist,  he  does  very 
ill  to  call  himself  a  Protestant.  Gentlemen,  1 
eannot  but  observe  one  thing  to  you,  and  it  was 
the  evidence  of  Dr.  Gates,  when  he  did  first 
diseover  the  Plot,  and  without  his  evidence 
yoB  would  easily  believe  the  thing.  He  told 
you,  there  were  two  ways  they  had  to  accom- 
plish their  dengn,  by  direct  murdering  of  the 
king,  or  if  that  fbiled,  by  putting  all  things 
into  <jMifiision  here,  and  raising  rebellion  and 
disturbance  amongst  us;  and  the  way  to  effect 
that  rebeDion,  it  was  by  having  emissaries  sent 
afoong  us,  to  work  us  into  a  dislike  of  the 
Church,  and  by  that  means  into  a  rebellion 
against  the  state.  That  some  men  were  sent 
abroad  for  that  purpose  to  preach  at  conven* 
tides,  some  whereof  were  catched,  and  some 
did  suffer.  Now  without  this  evidence  it  would 
not  be  hard  to  believe,  that  such  there  are,  and 
have  been ;  for  all  that  know  the  history  of 
onr  refbnnation,  do  know  that  it  was  an  eariy 
practice  among  them,-  to  raise  sects  amongst 
OB,  to  bring  confusion  first  into  the  church,  and 
than  in  the  state.  And  we  have  already  found 
the  sad  effects  of  it. 

Now,  |fentlemen,  if  Colledge  has  all  this 
while  under  the  name  of  a  protestant  acted  the 
part  of  a  papist,  though  I  cannot  say  he  is  a 
papistt  nor  that  he  is  one  of  those  emissaries, 
yet  i  may  say,  he  is  not  that  good  protestant 
ne  pretends  to  be.  Gentlemen,  I  must  now, 
to  dEd  htm  right,  come  to  repeat  the  evidence 
that  he  hath  given  against  our  witnesses :  for 
Mr^  Hajmes  he  hath  produced  several  ^vit- 
nMKs;  one  is  Mr.  Hidonan^  who  says  he 
oiii^iidjHayiiw  say  to  one  that  was  his 
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•ttch  duDfl^  as  dus  09«ld  lure  beea  piadp  out 
agunst  hiQa,  it  luid  been  made  oijit  ere  now,  the 
jNkpists  would  have  taken  advantage  of  it,  and 
w^  the  vrit  of  ali  that  party  was  hent  a^piipst 
iiiin,  he  coqld  not  have  escaped  the  having  it 
proved. .  If  it  had  been  true,  yeH .  Dr.  OtUea 
tikea  upon  him  now  to  vilify  bis  qredi^  and 
takes  up  those  arguments  the  papists  have  ma- 
hcioasly  si^;g«Qsted,  but  yet  were  never  able  to 
make  out  This  looks  as  if  the  doctor  were 
ajfain  returning  to  St  Omers,  that  he  is  thus. 
going  about  to  disparage  the.  evidence  of  Mr. 
Duffdale,  which  in  great  measure  verified  the 
truUi  of  that  discovery  himself  first  .made  of 
the  pgjiish  plot. 

AgiunstTurbervile,  gentlemen*  I  think  there 
bath  been  venr  UtUe  at  all  objected  that  can 
bare  weight  vnth  you.  Mr.  Broadgate,  as  I 
suppose  you  observe,  has  said  enough  to  cou- 
mik  TnTDervjie's  credit ;  for  he  hath  proved  to 
voii,  that  whesk  he  was  tempted  to  renounce 
M  evidence  against  the  papists,  he  refused  to 
do  it,  he  had  more  conscience  than  to  do  it,  he 
knew  well  enough  what  he  had  said  was  true, 
auad  as  he  had  a  soul  to  save,  he.  could  Qot  go 
fimnit.  Tliis  is  ihe  evidence  that  he  gfives, 
and  which  certainly  se^es  much  to  cqnfimi 
the  truth  of  Turiiemle,  besides  the  strict  exa- 
miuatioB  Ije  hath  been  under,  and  beyond  any 
thi&g'  that  Br.  Oates,  I  think,  has  been  able  to 
contradict  hioi  in .  .  ' 

Dr.  Oates  contradicts  Smltii  about  his  com- 
ing from  the  coflee-house  to  Wilcox's  dinner, 
He  says,  he  did  not  come  alopg  with  Mr.  Col- 
led^ bat  Oolledge  came  uong  with  Dr. 
Oates,  and  Smith  fellowetl  them.  -  But,  ffen- 
tieiiKien,  you  hear  what  Smith  hath  declared 
upon  his  oath,  That  they  came  both  together 
out  of  die  coffee-hquse ;  and  you  hear  what 
his  witness  Mr.  Smith  the  counsellor  says :  He 
does- not  positively  remember  that  circumstance, 
yet  one  would  think  he  should ;  for  Oates  says, 
Ifr.  8mith  the  lawyer  walked  just  before  them, 
anrti  Coliedge  followed.  Mr.  Smith,  that  i^  the 
witness  for  the  king,  he  swears  he  came  aJong 
with  Coliedge,  but  AIp.  Smith  the  lawyer  b^ng 
adbed  that  question,  he  does  not  remember  that. 
Then  another  tbinjgr  is.  Dr.  Dates  says,  when 
they  were  there,  Coliedge  was  so  far  from  dis- 
oottrsiD^  of  any  treasonable  mattecs,  that  he 
was  very  merry  in  the  company,  and  talking 
inaoe^iily ;  but  Mr.  Smi&  says,  he  was  so 
far  from  being  merry,  or  talking  treason^  that 
he  fell  asleep,  and  slept  beUiud  the  table. 
Gentlemen,  these  objections  you  see  wliat  the 
weight  of  them  is,  aud  how  little  the  evidence 
agrees  one  with  another ;  but  there  is  nothing 
th^t  does  contradict  Mr., Smith,  in  his  main 
evidence.  It  is  possible  they  m^y  not  remero- 
her  particular'  circumstances,  whether  Mr. 
CoBedge  and  Mr.  Smith  came  ibgetber }  so 
they  might  come  together  for  aught  they 
ko«w,  and  they  may  not  remember  any  cir- 
CttdMtance  about  dieir  retiring,  hut  they  cannot 
ti^  Qpon  them^  to  swear  it  is  not  so,  and  their 
not  temembering  it  does  not  prove  jit  was  soy 
and  ths  dromoftanoa  Upelf  is  so  trivia^,  that 


theiie  was  no  neoessjilgr  they  should  »nieQiher 
it  So  tben  wy  evidence  t£at  oomes  from  Dr. 
Oates  can  take  off  that  f&at  is  given  by  Smidi  t 
though  if  Mr^  Smith  were^  out  of  the  case,  and 
Mr.  Hay  nes  too,  yet  therein  evidence  sufficient 
from  Mr.  Dugdafe  and  Mr.  Turbecvile,  who  ax» 
not  impeached,  and  are  both  of  them  positiT^ 
both  to  the  fact  and  to  the  place. 

There  are  two  witnesses  more  that  I  vsmsk 
mention,  and  they  are  Bplron  and  Mowbray  ^ 
they  swear  that  Smith  travelling  upon  the  road 
wita  them,  would  have  suborned  them  to  swaari 
against  John  Brooks,  about  a  discourse  at  somus* 
pmce ;  but  it  hapjvened,  gentlemen,  they  differ 
m  point  of  time  in  their  testimony ;  the  ooa^ 
saia  it  was  the  25th  of  July^  the  other  was 

rsitive  it  was  the  3d  of  August  But  I  think 
need  say  no  more  to  these  men,  but  only  to« 
desire  you  to  weigh  their  credit.  Bolron  and 
Mowbray,  I  confess,  have  been  evidence  against 
several  men  that  have  been  accused  of  tb» 
Popish  Plot,  but  they  have  been  so  unfiMrtan$t#.* 
as  never  to  gain  credit  vnth  any  jury.  Mr.. 
Smith  hath  been  believed  by  the  whole  court  €#. 
parliament :  But  if  there  were  no  move  in  tho^ 
case,  these  are  two  ben  that  never  were  yet* 
believed,  men  that  have  been  swora  and  their! 
own  jury  have  r^ected  the  credit  of  their  iesti-- 
maoy  :  But  besides  that,  comparing  the  testi- 
monies and  the  difference  that  was  between 
them,  is  a  sufficient  evidence  to  confront  aU  that 
they  have  said. 

I  think,  gentfemen,  this  is  the  substaneeof 
Vhat  hath  Men  offered  by  his  witnesses,  against 
the  vntnesses  prodnoed  for  the  king^  except  that  • 
of  Mr.  Everard,  who  says  sosaeuung  against 
Ha^es,  that  Haynes  «liould  say,  he  swore  for 
self  preservation.    And  against  Mr.  Smith  ha 
says,  that  he  heard  him  say,  he  did  not  know- , 
ofany  Presbyterian  Plot.    I  believe  that  mn^y , 
be  true,  and  yet  it  does  not  contradict  Smith's 
evidence  against  Coliedge;  for  Mr.  Smith  doss 
not  tell  you,  that  he  was  privy  to  any  such  de« 
sign  of  Uie  Presbyteriaps,  thai  he  knows  of  any 
consultations  that  they  hekl,  or  .the  ways  and 
means  by  M'hich  they  would  arrive  at  the  trsa^ 
son  charged  upon  the  prisoner  at  the  bar*;  but'- 
his  evideno^  is,  That  this  man  declared  there  r 
was  such  a  design,  that  there  was  »a  party  • 
would  do  it,  and  that  he  would  be  suverto  be  one, 
and  armed  himself  for  that  purpose:   But.  his 
not  being  .privy  to  any  plot,  or  knowing  the 
particulars,   is  no  contradiction  to  ,whi^  ho  t 
said. 

This  is  that  he  hath  nroduced  for  his  defeocev 
and  by  these  things,  ne  hath  endeavoured  to 
take  off  the  credit  of  our  witnesses,  and-he  . 
would  have  you  believe  thatbeisavery}<9Soil'. 
Pl-otestant,  though  he  doe»that  which  no  )ho^ 
testaut  would  ijo,.  and  which  is  the  Papists  . 
work ;,  he  bath  prmluced  you  witnesses,  that  he 
has  gone  to  church,  bat  I  do  not  see  he  hath  • 
produced  any  witness  at  ali  that  sre  now  con- 
versant with  him,  his  own  paiSBfaiotters  in  Lon- 
don ;  hut  if  he  brought  never  so  manjr  wit-  ' 
nesses  of  his  goisa^to  chorch,  .and  of  his  con' 
fomableiNss  to  tha  ^mnh^  yil  tfha 
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guitty  of  Aese  practices,  be  must  give  me  letre 
to  wofocX  the  truth  of  his  profession ;  and  I 
tiiink  It  a  ^reat  piece  of  arrogance  for  him  to 
take  uDon  him  the  title  of  a  Protestant,  when  he 
hath  abused  that  titJe  by  sach  unsuiteble  prac- 
Ifoes :  And,  Greutlcinen,  if  such  practices  as 
tbeseare,  which  we  have  fuHy  proved,  are  such 
as  ail  good  men  must  abhor,  I  cannot  but  re- 
ject upon  the  contHtion  of  this  man,  yrhose  only 
hope  is,  that  you  sbouid  now  forget  yoursehes, 
•nd  become  as  ill  as  he  is.  But  as  that  cannot  be 

rBuroed,  80  I  shall  not  need  to  say  any  more 
you ;    you  are  men  of  that  consideration, 
'that  can  judge  between  things,  and  the  appear- 
ances of  them,  and  you  know  very  wdl  now  to 
give  the  due  weight  to  the  evidence  we  have 

given  to  you,  as  well  as  the  objections  made 
y  the  prisoner ;    and  so,  gentlemen,  I  shall 
mve  it  to  yon. 

Sery.  Jef,  May  it  please  your  lordshijk,  and 
you  gentlemen  of  the  jury,  it  hatfa  been  a  lonff 
iShie  that  hath  been  spent  in  the  course  of  this 
evidence;  whether  there  has  been  any  art  or 
design  in  protracting  the  time,  on  purpose  to 
obtrude  upon  the  patience  of  the  court,  or  that 
you,  gentteraen,  sliould  torget  the  force  of  the 
evidence  that  hath  been  epveu  against  the 
pnsooer  at  the  bar,  when  were  ham  been  so 
ranch  time  taken  up  unnecessarily,  when  diere 
was  no  occasion,  as  I  must  needs  say,  there 
was  not  ibr  such  a  tedious  defence,  I  leave  it  to 
you  to  determine:  But  which  was  truly  inti- 
mated by  the  'court  at  tlie  beginning  of  the 
trial,  must  in  the  end  of  this  cause  be  repeated, 


and  by  stflu^  tfiemselfCA  by  4m>  wtnm  eC 
iVetestants,  afeioohl  excuse  tbemsebet  fnm  wMKf 
such  crimes. 

For  the  evidenoe  tint  has  been  giwo,  1  ahttll 

not   eDumerate   the   Murticulan  agaim*  the 

prisoner  at  the  bar,  other  than  sodi  as  have 

been  omitted,  <if  1  mistake  not)  by  Mr.  8n- 

-lidtor. 

In  the  flrtt  pbee,  there  are  thetfamgi  thu 
happened  at  Oxen,  iw  you  have  had  k  alrendy 
fufficientl  V  told  by  my  lorda  the  judges  wba  an 
upon  the  bench,  and  who  (uider  Mr.  CoDedge^ 
favour)  are  the  prisoner's  jud^  in  the  pooit  of 
law,  as  you  are  his  judges  m  pohit  of  Ibel. 
ITiey  have  (I  say)  already  told-  you  what  the 
law  IS  in  relation  to  treaaons ;  that  in- case  tiie 
treason  be  in  two  counties^  if  the  witnesses 
speak  to  theaett*  same  treason,  though  to  dif- 
lerent  tacts,  that  will  be  two  witnesses  to  piore 
high-treason ;  and  that  there  hath  beeii  sucb  a 
case,  the  prisoner  at  the  bar,  who  says  be  it  a 
Protestant  (for  his  own  seal's  sake  1  wkh  be 
were  a  good  one)  must  tske  notice,  that  Gcvaa, 
the  great  priest  who  was  tried  at  Newgale,  and 
odnvicted,  by  what  evidence  P    By  one  of  theos 
that  is  a  witness  now  against  the  prisoner  at  the 
bar,  that  is,Dugdale;  his  treason  was  com- 
mitted part  in  Lcmdon,  part  in  the  country,  oT 
which  part  Dugdaie  gave  evidence ;  but  hcing 
both  to  the  self  sanoe  purpose,  by  the  piialu 
part  of  the  judges,  who  were  m  the  commit* 
sion,  and   present   at  the   trial,   they  were 
reckoned  a  sufficient  testimony  to  prove  him 
guihy  of  high-treason :  And  1  hope  wo  do  not 


and  indeed  go  through  it  all,  that  what  we  of   uveto  that  age,  that  any  Protestani  whatsoever 

the  king's  counsel,  and  what  the  prisoner  has    should  oome  to  trip  up  the  heels  of  the  Popish 

affirmed,  that  has  not  been  given  in  proof, 

signifying  nothing,  and  is  not  to  be  any  guide  at 

an  to  you.    You  are  upon  your  oaths,  and  by 

the  oath  you  have  taken,  you  are  bound  in 


oon*N»ence  to  give  a  verdict  according  to  the 
evidence  that  has  been  given  to  you,  and  that 
is  yonr  guide;  so  that  what  we  opened  and 
have  not  proved,  is  no  more  to  be  beheved,  than 
what  the  prisoner  has  said  for  himself  in  his 
own  defence ;  and  whatsoever  he  says,  if  he 
make  not  «M>d  proof  of  it,  is  no  more  to  be 
regarded,  man  what  yre  do  who  are  tor  the 
ki^,  havealledged,  and  not  made  out. 

&  then  this  being  in  the  first  phioe  premised, 
I  shall  take  care  as  near  as  I  can  to  save  die 
time  of  the  court,  and  not  to  trespass  on  your 
palienee,  gentlemen,  unnecessarily,  in  a  case 
whereupon  as  grroat  a  concern  does  depend, 
aspsrhapsevercametotriAlatanybar:  For,  I 
say,  'tis  a  case  wherein  the  life  and  the  liberty 
^die  kii^  is  concerned,  and  that  is  the  great 
60B0sm  of  the  nation ;  then  the  religion  of  the 
natkm  'u  concerned ;  I  wmikl  be  undenrtood 
aright,  I  mean  the  Protestant  relifrionestablish- 


Plot ;  by  saying,  that  any  of  them  who  soflmd 
for  it,  did  die  oontruy  to  law,  or  without  snffi- 
dent  proof:  For  it  Mr.  Dugdale  was  not  m 
person  fit  to  be  Mieved ;  or  tf  the  rest  of  the 
judges  who  tried  Gavan  were  out  in  the  law^ 
theo,  that^au  died  wrongiylly ;  for  he  had  as 
much  right  to  have  been  tried  according  to  the 
law,  as  any  other  person  wliatsoever.  There* 
fore,  gentlemen,  as  to  that  matter,  we  musi 
submit  it  to  my  birds  the  judipes,  who  are  t» 
give  you  an  account  what  the  law  is  in  aU  par-> 
ticulars  before  yon ;  but  as  to  the  feet  whereof 
you  are  judges,  that  is  the  great  matter  we 
shall  apply  ourselves  to,  and  for  that  it  staads- 
thus. 

Hera  is  Dugdale  that  does  give  you  an  no- 
count  what  htf  design  was  in  oommg  to  Ox- 
ford bow  he  came  to  be  armed  as  an  index, 
sentlemen,  of  his  mind.  And  pray  give  me 
kave  to  put  you  in  mind  of  one  thing.  You 
have  first  a  libel  produced  and  read  to  you  ;  a 
pretended  letter,  wherein  there  are  Queries  that 
nave  been  taken  notiee  of,  and  which  seem  to 
back  the  evidence  given  by  Mr.  Masters :  for 
cdbyiaW;  fori  know  of  no  odicar  religion  men  |  there  is  a  vindication  in  those  Uneries  of  the 


m^ghl  to  sacrifice  tiieir  lives  and  fiNrtunes  for, 
but  the  Protestant  religion  established  bylaw; 
•ad  when  tfiese  thmgs  are  concerned,  *tis  a  case 
of  gieal  oonMqaoiDe:  God  forbid  any  perston, 
fVotoatmit  or  odiar,  shoaM  tttompt  ttie  life  of 
Ifaahmf,  aad  M  mkmmm  ^  mu  ieligioa> 


C Deeding  of  the  parfiamenf  of  1641,  whieh  ha 
confidence  enough  now  at  the  bar  to  justi^ 
too.  But,  gentlemen,  yon  were  told  6y  iha 
court,  and  youknow  it,  that  that  parliament  waa*' 
ginhy  of  nigh  rebetkoa ;  and  even  in  thMa 
Qaenaiha  aspenes  aetonly  thegovttBBMBft 

? 
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'hvtkmtmy  maa^ihiil  laa  any  ooafienitttit«;.for 
Atitoi^uiPliegiiat  only  of  t&e  Idlig,  but  of  aH  bis 
'COODcil.  Nerer  a  jadee  nor  an-  officer  in  ibe 
'imlisHk  Wt  J8  traduced  by  it  9  and  which  it»  the 
iiioel  awterialy  it  ww  tiie  foundosion  of  that 
IWIwhidi-haa  been  mentiMied  to  you,  and 
ifhicir  Pitzhiffria  tnA  so  justly  oondenmed  and 
executed  for ;  that  roost  traiterous  and  infamous 
JttteliD  part  of  it*haB  these  Queries,  and  a  jrreat 
MBgnAh  of  thisr  libel  makes  up  part  of  that 
•libelofFitvfaacriSy' which  oor  witnesses  say,]k|r. 
OoUed§[ewae  pleased  to  affirm  wag  as  true  as 
<M«i»  heaven.  Another  thing  as  this,  this 
-^antlemaov  whose  proper  business  it  had  bc^n 
to  mauflie  his  employment  •  at  London  for  a 
-Joiner,  is  nest  seen  in  his  proper  place,  usioff  his 
proper  tools  ofhis  trade.  1  tbmkit  had  been 
much  ikiore  p'oper  for  him,  and  I  beliere  you 
w^  think  so  too,  than  to  come  with  pistols  and 
those  aceontrements  about  him,  to  be  rwilating' 
«ftfae  ^orertMnent;  what  have  8u<£  people 
to  do  ifeo  mterfere  with  the  business  of  the  go- 
vernment f  God  be  thanked,  we  have  a  wise 
pBnoe,  and  God  be  thanked  be  hath  wise  coun- 
«eliers  about  him,  and:  he  and  they  know  well 
,'CBOugh  how  to  do  their  own  business,  and  not  to 
qeed  4he  advioe  of  a  joiqer,  though  he  calls  him- 
aelf  tlie  Protestant  Joiner.  What  had  he  to  do 
t»  ennge  J^msdf^  before  his  advice  wss  re- 
^uived  ?  How  comes  he  to  concern  himself,  so 
<»ucb  that  after  he  had  writ  this  libel,  wherein 
hM8  pieapedtotake  notice  of  tyrants,  after- 
varda  should  go  lo  make  a  print,  I  mean  the 
Baiy  Shew  ?  And  when  Dqgdale  comes  to  en- 
avhwofhim,  what  do  you  mean  by  such  a 
wingv  the  tyrant  shall  go  down  ?  Says  be,  I 
meaa  by  that,  the  king.  And  what  do  you 
meaa  by  having  them  to  go  to  Breda  ?  Why, 
tiwre  he  explains  it,  that  he  puts  all  the  gfovem- 
■lent,  the  lonis  and  the  bishops  upon  the  king's 
hack,  and  being  asked  what  ne  meant  to  have 
4ooe  with  them.  Why,  the  bishops  and  the 
Ifibg,  and  all  were  to  go  to  Breda.  These  are 
the  things  tbat.himselt  did  admowledge  he  was 
the  author  of^  and  these  prints  he  did  cause  to 
hfi  maile,and  he  is  the  pei«on  that  gives  you 
aa.  account,  that  it  was  but  the  conception  and 
HOMpnation  of  Diurdakr,  that  Rowley  meant 
thekijif^;  but  Dng&Ie  being  called  again,  he 
tdls  you  after  .some  time,  that  he  was  under 
some  difficulty  to  know  the  meaning  of  it ;  and 
then  .C<^ledge  tells  him  it  was  meant  the  king 
and  aome  exiNiuaded  it  to  him.  And  so  Smith 
tellft  you  of  the  same  name  of  Old  Rowley 
«gam«  Gentlemen,  thus  I  tell  what  hath  been 
•mitted..  The  .evidence  hath  been  long,  and 
thetefore  we  must  be  pardoned,  if  we  can't  ex- 
actly rraeat  it.  This  is  the  evidence  that  was 
don^atOxon,  thenextis  Mr.  Smith,  who  speaks 
^  what  was  done  in  JUmdon,  an4  he  is  ah  evi- 
^knoe  both  atf  to  the  word  Rowley,  as  to  the 
-Oiming'  with  arms,  and  as  to  the  deelaritig  to 
'Vhat  Old  he  came,and  what  he  had  done.  Str. 
^liaynes,  he  tells  you,  both  before  %pd  after  the 
'v«sme»  and  that  I  must  take  notice  of  to  you,  Mr. 
linaith  does.particularly  say  he  used  those  words 
fibii^.X  hope  every  hd^oeat  OMUi)  mlcvery  good 
YOU  yiu. 


man.  that  desires  .to  preserve,  the  government 
according  to  law,  wiU  hear  with  the  greatest 
detestation  and  abhonrnce  ;  .  be  talked  of  the 
taking  away  the  life  of  the  late  king  of  biffed 
memory  at  such  an  impudent  rate,  that  c\  ery 
true  protestant's  blood  >vould  curdie  ai  tlte  hear-* 
lEUBT  otit.  And  this  he  said  not  only  to  Mr. 
luasters,  but  he  justified  it  to  JVIr.  Smith  too. 
V  In  the  next  place  you  have  Turbervile,  who 
gives  you  all  the  reasons,  how  be  did  not  oply 
tell  of  these  things  himself,  but  encoura^^ 
him  to  prepare  bimself  accordingly,  and  he  gave 
him  a  mark,  a  ribbon  with  ^  So  Popery,  no 
Slavery.'  These  were  marks  whereby  they 
were  to  be  known,  and  they  were  to  be  one  and 
all,  as  they  call  it,  that  when  such  a  blow  was 
struck,  they  would  be  ready  to  fail  in.  There 
is  one  thing  more  that  I  take  notice  of,  that  is 
what  was  said  by  a  gentleman,  sir  William, 
Jennings,  which  is  a  confirmation  of  all  the 
other  evidence,  that  gentleman  who  hath  ap- 
peared to  you  to  be  a  man  of  honour^  even  by 
the  confession  of  Mr.  Colledge  himself,  and  by 
his  own  words  ;  for  he  said  like  an  houest  man,' 
and  like  a  loyal  man  too,  that  he  Avould  rather 
engage  himself  in  three  dangers  for  the  service 
of  the  king  at  oca,  than  come  in  cold  blood  to 
give  evidence  asainst  a  man  for  his  life  at  the 
bar.  And  yet  tois  man  who  teUs  you  of  this 
himself,  and  that  very  person  whom  Colledge 
himself  calls  a  worthy  person,  hath  given  you 
this  account,  that  when  he  told  him  his  nose' 
bled,  he  answered  him  '*  It  was  the  first  blood  lost 
in  the  cause,  but  it  would  not  be  long  ere  there 
was  more  lost :''  an  excellent  cause  for  a  man 
to  venture  his  blood  in.  When  he  was  told  of 
this,  he  began  to  put  it  off,  and  to  use  his  own 
words  had  a  great  mmd  to  sham  off  the  business, 
but  in  truth  there  was  no  answer  ^iven  to  it* 
Gentlemen,  the  objection  that  hath  oeen  made 
against  the  evidence  that  have  not  been  taken 
notice  of,  I  desire  to.  take  notice  of.  I  think 
against  three  of  tbem  there  has  been  only  Mr. 
Oates,  and,  Mr.  Oates,  I  confess,  has  said,  <  in 
verbo  sacerdotis,*  strange  things  against  Dug-* 
dale.  Smith,  and  Turbervile :  I  have  only  the 
affirmation  of  Mr.  Oates,  and  as  ill  men  may 
become  good  men,  so  many  good  men  become 
ill  men ;  or  other>iise  1  know  not  what  would  be- 
come of  some  part  of  Mr.  Oatcs's  testimony. 
And  in  the  next  place,  if  these  men  have  not 
sworn  true,  J  am  sure  Mr.  Oates  must  stand 
alone  in  the  greatest  point,  in  which  all  the  evi- 
dence agree,  that  is,  the  popish  plot. 

But,  gentleman,  1  must  take  notice  to  you^ 
th^tit.is  strange  to  me,  that  ever  you,'  upon 
your  consciences,  should  peniH^  three  men, 
who  positively  upon  tlicir  oaths  deay  any  such 
discom*ses  as  Mr.  Gates  speaks  of  against  them^ 
I  do  put  that  upon  your  cousciences,.  whether 
you,  upon  the  bare  amnnation  of  Mr.  Oates,  in 
this  place,  will  convict  three  men,  upon  whose 
testimony  the  lives  of  so  many  as  have  suffered 
have  been  taken  aw4y»  and,  as  we  protestants 
do  believe,  justly.  1  say,  whether  you  will  do 
it  .upon  Uie  bare  affirmation  o{  Mr.  Oates^ 
against  their  oatlis. 
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In  the  next  place,  gentlemen,  I  must  tell  you', ' 
besides  the  posItiFe  evidence  of  these  c^entleni^n 
thert:  is  circumstance  of  improbability  in  the 
rery  words  he  speaks  of.  \vlll  any  man  tell 
nie,  thai  after  such  time  as  men  hare  given  their 
okths,  as  Smith  had  given  his  that  he  was  con- 
cerned, and  so  had  Diigtlale  and  Turberriie  too, 
that'these  men  should  come  and  Tohintarily  tell 
Mr.  Gates  they  were  all  forsworn,  arc  these 
men  such  gre^t  coxcombs  as  he  would  have  us 
to  believe  ?  Is  it  so  probable  a  thing,  that  any 
ifilen  of  conoimon  knowledge  wou]<jl  do  it? 
po  you  thhik  a  man  of  that  knowledge  and 
consideration,  as  Smith  is,  an  allo\ved  scholar 
aYid  a  man  oi'  known  learning ;  and  Mr.  Dug- 
dale,  who  has  been  reckoned  by  all  men  to  be  a 
good  evidence  ;  do  you  take  these  men  to  be 
6\ich  absolute  novices,  that  they  must  seek  an 
dccasion  to  tell  him  they  were  bribed  off,  and 
Were  forsworn  ?  If  you  can  think  this,  and  if  a 
l>are  affirmation  against  these  positive  oaths 
can  prevail  -,  gentlemen,  upon  your  consciences 
be  it. 

In  the  next  place,  it  is  a  strange  sort  of  thing 
to  believe  Mr.  Smith  should  come  out  of  a 
i^ofTee- house,  where  a  quarrel  is  pretended  to 
Aave  been  between  him  and  CollCdge ;  but  Mr. 
dmith  does,  upon  his  oath,  say,  he  never  had 
liny  such  quarrel  >vith  him,  and  that  be  should 
hS\  a  damninfif  and  sinking  against  Colledge, 
dlnd  a^ost  the  Gospe),  that  there  should  be 
Such  mipudejice  in  the  world  in  any  man  as  to 
*  desire  or  wish  such  a  ^thing* :  Gentlemen,  these 
are  strange  socts  of  apprehensions,  and  men 
niust  have  rery  strange  thoughts,  that  caa 
Strain  themselves  up  to  the  belief  of  them. 
'  In  the  next  place,  here  it  is  said  by  the  pri- 
soner. Good  Lord  !  What  a  condition  we  shall 
be  in  !  Here  is  a  plot  upon  the  protestants  ! 
t  hope  in  God  there  is  n6  protestant  plot,  but  I 
also  nope  the  whole  interest  of  the  protestant 
religioti  is  not  involved  in  the  prisoner  at  the 
bar,  and  all  will  be  destroyed,  if  Mr.  Colledge 
dies  for  treasons.  Gentlemen,  the  question  is 
not,  whether  there  be  a  presby terian  or  a  pVo- 
iestant  plot,  we  dedare  we  know  of  none^;  but- 
whether  the  prisoner  at  the  bar  havo  spoken 
such  words,  and  done  such  things  as  are  sworn 
against  him.  And  I  would  fain  know  what  all 
the  discourses  we  have  had  about  Irish  witnesses 
and  papists  signify,  tihen  in  all  the  course  of 
our  evidence,  there  has  been  but  one  Irish,  and 
never  a  papist :  But  here  have  been  great  dis- 
courses about  Miicnamarra,  and  Denis,  and 
what  it  hath  been  for,  hut  to  make  a  noise  and 
l^ise  a  dust,  I  cannot  tell,  for  in  this  cas^e  there 
has  not  been  die  irishman  besides  Haynes,  and 
never  a  papist  throughout  the  whole  evidence: 
po  that  it  is  easy,  if  men  think  it  will  take  with 
the  auditory,  for  a  person  to  cry  out,  O  Lord ! 
We  are  all  like  to  be  imdODC^^ere  are  Irish  wit- 
nesses brought  against  us.  And  yet,  afler  all 
this  stir,  there  is  but  one  Irish  witness,  and 
ibever  a  papist.  And  as  for  him,  truly,  gentle- 
men, I  must  take  notice,  that  evai  Colledge 
himself,  till  such  time  as  be  wa«  taken,  reckonedi 
lliiQ  9jk  honest  man. . 


Colledge.  Never  in  my  life. 

Serj .  Jefferiet.  It  was  so  said.    But  I  do  ny^ 
gentlemen,    suppose  (which  1  do  not  admU:) 
that  the  Iriiihmafl  he  speaks  of  be  out  of  the 
case  ; .  not  that   ^e   country  is   an  objection 
against  any  man's  testimon;^,    God    forbid  if 
should  be  so  affirmed  ;  for  troth  is  not  con- 
fined to  places,  nor  to  persons  neither,  but  ap- 
plied to  all  honest  men,  be  they   Irishmen  or 
others  ;  but  I  sl^,  set  Mr.  Haynes  out  of  flie 
case :  Sap(>ose   there  was  no   such   man  a^ 
Haynes  in  this  case ;  yet  I  must  tell  yoo,  gen- 
tlemen, you  have  as  great  a  proof  as  possiblif 
can  be. 

In  the  next  place,  I  must  take  notice  to  Yoiii 
of  some  account  that  hath  been  given  of  hiuk 
by  himself:  It  is  wonderful  strang«,  whea^ 
there  was  that  kindness  of  intimation  gtren  bv 
the  court,  that  he  should  do  well  to  pmre  his 
loyalty,  as  well  as  his  religion,  but  he  did  not 
produce  some  of  his  later  acquaintance.  If 
this  man  that  makes  himself  a  protestant,  would 
have  it  believed  be  is  such,  I  wish  be  wonld 
have  brought  some  of  these  men  that  knew 
bfm  at  London,  to  pve  you  some  account  of  him, 
and  not  to  stretch  backwards  16  years  to  prove 
his  birth  and  education ;  that  is  not  the  best  ac- 
count stu«  a  man  can  give  of  himself,  to  say, 
afler  he  hath  been  talking  at  this  disloyal  rate, 
that  he  is  a  good  protestant,  because  he  wa» 
thought  so  eighteen  years  ago. 

^gain,  in  me  nex!  place,  here  is  an  account 
of  the  libel  given  by  the  old  woman  diat  is  hi» 
sister ;  truly  she  would  have  it,  and  thai  19 
another  libel  at  the  bar,  as  though  the 
man  in  the  red  coat,  with  R.  C.  upon  it,  had 
dropped  this  kind  of  libel  in  his  bouse,  and  se 
he,  or  somebody  else,  put  a  trick  upon  hiXD; 
and  because  she  would  inveigle  you  in  such  an 
interpretation,  she  says,  that  they  staid  behind 
till  the  man  in  the  red  coat  had  fetched  away 
the  shavings,  and  go  here  is  a  new  sham  plot 
to  be  put  upon  the  prisoner,  by  dropping  papers 
in  his  house ;  a  pretty  kind  of  msinnation. 
But,  gentlemen,  against  the  evidence  of  this* 
woman,  you  have  the  very  person  that  was 
there,  the  officer,  who  swears,  that  he  and  his 
fellows  came  before  idie  waterman  into  the 
house :  But  I  suppose,  you  observe  how  that 
notable  talking  maid  and  she  do  itgree ;  ibr  tiie 
maid  tells  you,  there  came  a  strange  fellovr 
seven  weeks  before,  delivered  these  things  inte 
her  hands,  her  master  was  abroad,  and  she  was 
not  to  enquire  whence  they  came,  orvrhat  they 
were,  but  paid  him  sixpence  for  bringing* those 
things:  Now  it  is  very  strange  that  the  maid 
should  pay  for  the  bnnging  of  those  things^ 
and  yet  afler  all  should  inragine  that  some- 
body else  should  put  them  there. 

But  now,  gentlemen,  in  Uie  next  place,  I 
most  tell  you  another  things,  which  I  would 
beg  you  to  take  notice  of:  Here  are  two  gen- 
tlemien,  Mr.  Bolron  and  Mr.  Mowbray,  and 
they  hare  given  you  an  account,  that  they  hare 
been  evidence  against  the  papists ;  they  did 
well  in  it ;  but  it  hath  been  their  misfortune, 
hitherto  thiey  hare  not  beeiLMieyed;  batwfae* 
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ibet  they  have  been  beliered  or  not  b«for«,  is 
no  guidance  to  you  at  this  time :  But  that 
which  is  to  guide  you  is,  whether  or  not  they 
bave  given  you  now  a  testimony  that  you  in 
TOur  consciences  can  believe.  Now,  can  you 
oeliere  what  thev  have  said?  Nay,  can  you 
believe  it  withourany  circumstance  to  confirm 
i^  against  those  express  objections  that  arise 
fnm  themselves^  and  as^nst  the  oath  of  the 
person,  when  the  one  tens  you  so  exactly  of 
the  25th,  26th,  27tb,  and  28th  o^'  July  ;  and 
ihe  other  tells  you,  that  Smith  took  post,  and 
yet  overtook  them  not  till  the  Sunday  after, 
which  was  the  3d  (^  Aogiist ;  and  when  the 
Almanack  is  produced,  it  was  so  far  from 
makin&f  out  what  they  spake  of  to  be  the  same 
time,  uat  whereas  one  said  l^e  came  to  London 
the  28th,  the  other's  Almanack  says  it  was 
the  27th?  Then  pray  now  do  these  per- 
sons agree,  when  the  one  says,  that  Mr.  Smith 
talked  with  him  qpon  the  road  the  28th, 
mnd  the  other  says,  that  they  came  to  London 
the  27th  ?  These  are  circumstances,  gentle- 
men, that  you  must  weigh  ;  and  you  may 
brLqg  the  north  and  south  together,  as  soon  as 
their  two  testimonies,  they  are  so  far  asunder. 
Besides,  gentlemen,  I  hope  you  take  notice  of 
aperson  that  wassworn,  a  person  of  some  quality, 
a  scholar  in  the  university  here,^  tliat  says 

'  Bolron,  though  he  denied  it,  did  shew  him  one 
of  these  pictures,  and  did  discover  they  were 
Mr.  Colledge's  ;  and  Bolron  himself,  his  own 
witness,  tel&  you,  that  he  did  acknowledge  one 
of  those  pictures  was  his.  It  appears  then 
how  busy  he  was,  and  conceraed  himself  in 

'what  belongs  not  to  his  profession. 

So  that,  upon  the  whole  matter,  afler  this 
long  evidence  that  hath  been  g^ven,  I  must 
! wholly  appeal  to  your  lordships  and  the  jury  ; 
AS  to  the  law,  to  your  lordsliip  and  tlie  court ; 
and  as  to  the  fact,  to  the  jury  :  For  I  do  not 
desire  any  soi*tof  evidence  should  be  strained 
^^nst  a  prisoner  at  the  bar,  who  there  is  to  be 
Ined  for  his  life.     God  forbid,  if  he  be  inno-' 

.  cent  but  he  shonld  be  acqiiittcd  ;  but,  on  the 
other  side,  consider  the  murder  of  that  ^reat 
kiiu^  of  ever  blessed  memory  is  before  you, 
ana  remember  that  base  reflection  which 
the  witnesses  tell  you  of  upon  that  horrid 
action ;  and  as  a  great  evidence,  remember 
that  seeming  vindication  of  it  at  the  bar,  which 
certainly  no  Englishman,  no  Protestant,  accord- 
ing to  the  church  of  England,  can  hear  with- 
oyt  haying  his  blood  stirred  in  him.  ilnd  these 
thiDeB  are  not  only  testified  by  Dugdale  and 
Smitiik,  but  by  gentlemen  of  knoviii  reputation 
and  quality  ;  and  he  hath  a  iittle  discovered 
himself  by  that  defence  he  hath  matW  against 
their  testimony.  But  know,  gentlemen,  tiiat 
the  king  is  concerned,  your  religion  is  couceru- 
ed,  that  plot  that  is  so  much  agreed  to  by  all 
Protestants  is  concerned ;  for  if  Da;^(Ialc, 
Smith,  and  Turbervile  be  not  to  be  beheved, 
yon  trip  op  the  heels  of  all  the  evidence  ami 
:  discovery  of  that  plot.  Then  I  \yiU  cuucludo 
to  you,  gentlemen^  and  appeal  to  your  eonsci- 
cnces ;  for  accocdipg  to  the  oath  that  h^  been 


given  to  you,  you  are  bound  in  your  conscience 
to  go  according  to  your  evidence,  and  are 
neither  to  be  inveigled  by  us  beyond  our  proof, 
nor  to  be  guided  by  your  comnuseration  to  the 
prisoner  at  the  bar  ag-aiost  the  proof ;  for  as 
God  will  call  you  to  an  account,  if  you  do  an 
injury  to  him,  so  will  the  same  God  call  you  to 
account,  if  you  do  it  to  your  king,  to  your  reli- 
gion, and  to  your  own  souls. 

Lorrf  CAief  Justice,  Gentlemen,  I  sliall  de- 
tain you  but  a  little,  and  shall  be  as  shoit  as  I 
can,  for  your  patience  has  been  much  exer- 
cised afready  :  It  is  a'  burden,  and  a  necessary 
one,  that  lies  upon  us  all,  for  there  is  nothing 
more  necessary,  than  that  such  trials  as  these 
should  be  intlre  and  public,  intire  for  the  dis- 
patch of  them,  and  public  for  the  satisfaction  of 
the  world,  that  it  may  appear  no  man  receives 
his  condemnation  without  evidence,  and  that  no 
man  is  acquitted  against  evidence. 

Gei^tleraen,  there  are  these  two  considerations 
in  allcases  of  this  nature  ;  the  one  is,  the  force 
of  the  evidence  ;  the  other  is,  the  truth  pf 
the  evidimce.  As  to  the  force  of  the  evidence, 
that  is  a  point  of  law  that  belongs  to  the  coiut 
and  wherein  the  court  is  to  durect  you  ;  as  to 
the  truth  of  the  evidence,  that  is  a  question  in 
-fact  arising  from  the  witnesses,  and  mast  be 
left  upon  them,  whereof  you  are  the  proper 
judges. 

As  to  the  force  of  the  evidence  in  this  case, 
it  must  be  considered  what  the  charge  is ;  ^it 
is  the  compassing  the  death  of  the  king,  and 
conspiring  to  seize  the  person  of  the  king, 
which  is  the  same  thing  in  effect ;  for  even  by 
the  common  law,  or  Upon  the  interpretation  of 
the  statute  of  the  2.5th  of  f  dw.  3.  that  men- 
tions compassing  the  death  of  the  king  to  ie 
ti'eason,it  hath  always  been  resolved,  that  who- 
soever shall  imagine  to  depose  the  king,  or  im- 
prison the  king,  are  guilty  of  imagining  the 
death  of  the  king  ;  for  they  are  things  thjit 
depend  upon  one  another ;  and  never  was  aqy 
king  deposed  or  imprisoned,  but  with  an  inten- 
tion to  be  put  to  death ;  they  are  in  conse- 
quences the  same  thing. 

Now,  gentlemen,  in  cases  of  treaJson  the  law 
is  so  tender  of  the  life  of  the  king,  that  the 
very  imagination  of  the  heait  is  treason,  if 
there  be  any  thought  concerning  any  such 
thing  ;  but  then  it  must  be  nmnifested  by  some 
Overt-act,  upon  the  statute  of  the  25th  Ediv.  3« 
but  upon  the  statute  of  the  ISth  of  this  king, 
made  for  th^  preservation  of  the  king's  pcrsop, 
if  it  be  manifested,  be  malicious  and  adviised 
speaking,  it  is  sufficient.  Tliis  is  as  to  the 
charge,  .and  as  to  the  law  concerning  tliat 
charge,  I  must  tell  you,  there  must  be  two  wit- 
nesses ill  the  case. 

Now  then,  for  the  force  of  the  evidence,  the 
question  %vill  arise  here,  whether  this  evidence, 
(idmittirig  it  to  be  true,  is  sufficient  lA<maintain 
the  indictuiont ;  so  that  if  thci>s  be  two  wit- 
nesses, you  must  find  him  guilty.  Now  as  fo 
this,  o'eutlemen,  the  prisoner  has  before-hand 
called  upon  the  court,  and  had  their  rcsolutioa ; 
and  I  hope  you  will  remember  what  hath  be^ 
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taid,  and  I  shall  have  occasion  to  trouhle  you 
the  less.  There  have  been  six  witnesses  pro- 
■  duced  for  the  king  ;  there  are  two  of  them,  sir 
William  Jennings  and  Mr.  Masters,  that  are 
some  way  applicable  to  theicase,  tJiough  they 
do  not  go  to  the  trt^ason,  they  are  only  toioier 
the  probability  of  the.  treason.  This  of  sh- 
Wilham  Jenmngs,  was  upon  the  occasion  of 
the  bleeding  of  the  prisoner's  nose,  after  his 
guarrel  with  Fitzgerald,  when  hesaiii,  He  had 
lost  the  first  )>looa,  and  it  would  not  be  long  ere 
there  would  be  more  lost ;  which  shews  there 
"were  some  extraordinary  thoughts  in  his  heart, 
concerning  some  divisions,  quarrels,  and  fight- 
ing that  he  expected  should  be.  That  which 
Mr.  blasters  has  said,  besides  what  he  offered 
concerning  his  principles  in  justifying  the  long 
parliament,  was  this.  That  when  he  called  him 
colonel,  Marry  mock  not,  said  he,  I  may  be  co- 
lonel in  time;  that  shews  some  extraordinary 
thoughts  were  in  his  heart 

Colledge,  Will  not  that  bear  a  more  fa- 
▼ourable  interpretation;  my  lord?  Must  that 
necessarily  follow  upon  my  saying,  I  might  be 
a  colonel  m  time  ;  and  tliat  more  blood  would 
be  lost  .^  if  I  had  expressed  it  so. 

•  -  -'''  ^*  •^^  '  s*yi  you  had  some  extraordinary 
thoughts  in  your  heart. 

Qoliedge.  I  jim,  sure,  fittest  to  explain  my 
own  thoug-hts. 

i.  C.  J,  You  would  have  done  well  to  have 
•xnlained  it  which  way  you  expected  to  be  a 
colonel. 

Colledge,  It  was  not  in  expectation,  for  a 
may  be  may  not  be ;  m  v  word  was,  mocking 
is  catching;  I  thought  he  had  callad  me 
cousin. 

X.  C.  X  WeD,  gentlemen,  these  are  witnesses 
I  say,  that  go  not  to  the  treason  but  only  re- 
late and  reflect  somewhat,  to  shew  there  were 
thoughts  in  his  heart ;  but  nobody  could  tell 
what  they  were,  or  know  what  he  meant  by 

Colledge,  Then  they  are  always  to  b«  taken 
in  the  best  sense. 

i.  C.  /.  For  the  other  witnesses,  Stephen 
PugdiMe,  John  Smith,  Bryan  Haynes,  and 
Edward  Turbervile,  they  are  aU  of  them,  tak- 
ing what  they  say  to'betrue,  very  full  wit- 
neases.  The  prisoner  hath  objected  as  to  two  of 
them,  because  they  speak  to  nothing  that  was 
done  in  Oxfordshire ;  but  Turbervile  and  Dug- 
Me  tbev  qiieak  to  what  was  said  in  Oxfoid- 
•bire.  Now  for  that  I  must  tell  you,  if  you 
bdiere  any  of  these  witnesses,  as  to  what  was 
said  in  Oxford,  and  any  of  them  as  to  wiiat 
was  said  in  Lendon,  relating  to  the  same  fact 
of  treason,  they  will  be  two  good  witnesses  to 
naintaiQthe  indictment,  thongh  the  one  is  in 
the  one  com)ty,  and  the  other  in  another ;  fpr 
if  a  treMpn  be  committed  in  two  counties,  it  is 
|he  kingpselectiop  where  he  will  exhibit  the  in- 
dictment, and  the  f vidence  from  both  counties 
fa  good  evidence  j  that  I  take  fbr  law;  and 
theae  four  witnesses,  with  that  consideration 
that  they  ai-e  true,  as  I  think,  wk  itiU  witDenes 
$0  nuuatun  this  iadictmoit. 


Why  then,  the  next  head  is  ooncerning  tfa* 
truth  of  this  evidence,  of  which  you  axe  to  be 
judges,  and  you  are  the  pro|)er  judges^irJier 
ther  the  witnesses  speak  true  or  no  ;  titeicftie 
you  must  have  your  own  conaciences  to  difeci 
you  ia  that  case,  and  what  I  shall  say  alMmt 
them,  shall  be  only  for  your  assistance. 

Gentlemen,  I  shall  not  take  upon  me  to  ra- 
peat  the  evidence  to  you,  it  has  been  long ;  and 
tor  me  to  speak  out  of  meniory,  I  had  raths 
you  should  recur  to  your  own  memories,  and 
your  own  notes ;  only  I  shall  say  something 
m  general  to  contract  your  consideratbn  of  it 

And,  as  I  told  you  at  first,  you  most  mind 
nothing  of  what  the  king'<»  counsel  said,  for 
nothine  must  luive  impression  up^n  yon,  but 
what  they  proved ;  so  you  are  not  to  consider 
any  thing  m  the  facts  the  prisoner  speaks  of, 
that  are  not  proved  neither ;  for  common  jus* 
tice  is  concerned  in  it,  and  no  justice  dan  be 
done  at  that  rate,  if  the  prisoner's  own  affir- 
mations or  purgation  should  be  taken.  No  maa 
ever  can  be  accused  but  he  will  be  ready  to  say 
he  is  innocent,  and  say  as  flourishing  and  po- 
pular things  as  ever  he  can  tor  himself.  And 
therefore  tiiese  things  must  not  weigh  with  yoa 
further  than  as  was  said,  aipi«s  upon  the  pcoofv 
you  have  had.  And  you  are  to  consider  upon 
the  proofs  what  the  prisoner  has  ptodnced,  not 
what  he  says  ;  on  the  other  side,  for  the  proofs 
you  have  heard  a  great  many  witnesses  m  ge- 
neral produced  by  him,  that  say  he  v-as  bred 
a  protestant,  and  has  been  an  Honest  man,  that 
tliey  knew  no  ill  by  hhn  ;  thatwiil  be  of  little 
weight  in  a  case  of  this  consideration ;  for 
unl^  he  was  a  man  that  had  committed  trea- 
son to  the  knowledge  of  all  the  world,  there  is  no 
man  but  can  produce  witnesses  that  know  no  ill 
of  him,  nor  any  treason  nor  harm  in  him : 
wherefore  the  question  will  lie  upon  the  credit 
of  the  witnesses  produced  for  the  king  barely,, 
and  that  vrill  be  the  consideration  you  are  only 
to  have,  and  you  are  to  weigh  them  in  ibe  ba- 
lance against  the  witnesses  produced  against 
them. 

Now,  gentlemen,  for  these  witnesses,  I  shall 
not  repeat  them  to  you ;  but  only  this  I  shall 
observe  in  genera],  that  Dugdale  and  Turber- 
vile, that  are  the  two  most  material  witnesses 
relatiog  to  what  was  spoken  in  Oxfbrdshire';^/^ 
have  the  least  aaid  agamst  them.  I  do  not  re-  "; 
member,  1  profess  to  you,  I  do  not  (but  your .  ' 
own  notes  must  guide  you)  that  these  was  any, ' 
very  material  thing  said  against  them,  except 
what  is  said  against  them  by  Dr.  Oates ;  and  Br. 
Oates  does  say  against  Smith,  that  he  came  out  of 
the  cofiee-house  and  swore  damn  himhcf  would 
have  Colledge*s  bk)od,and  when  he  reproved  him, 
he  said  it  was  not  fit  tor  a  minster  of  the  gospel 
to  use  such  expressionir,  he  said,  God^bunn  the 
gospel ;  if  that  be  true  it  is  a  reflection  upon 
the  credit  of  Smith.  He  says  as  to  Pugdale 
that  when  he  was  expostulating  wi&  him  about 
bis  evidence,  he  excused  hinisdf,  that  he  was 
m  want  of  money,  and  was  pressed  to  it,  and 
being  asked,  he  did  say,  he  was  pressed  to  swear 
against hiBconicijenoe,«|idstid yes  j  andnwcli 
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wf  die  nme  kind  be  sayv  as  to  Tarberrile,  that 
'be  said  be  was  deciertea,  and  would  not  starve. 
Now- all  these  three  witnesses  being'  called 
H^pop  their  oaths,  deny  ^hat  which  Dr.  Oates 
testifies.  Now  if  it  were  in  an  indifferent  and 
probable  matter  to  have  three  men  condemned, 
and  set  a^ide  by  the  testimony  of  one,  is  not 
equal  unless  the  man  were  of  mighty  extraor- 
dnaary  credit,  and  his  testimony  of  more  than 
ordinary  weight.  But  then  I  must  tell  you,  this 
matter  is  very  improbable,  that  atler  witnesses 
Jiad  sworn  a  thing,  they  should  ?oltmtanly  ac- 
knowledge tbemselres  to  be  forsworn,  and  that 
widiout  any  provocation,  they  should  at  se- 
veral times  come  to  this  one  man,  and  declare 
themselves  rogues  and  villains  ;  but  if  it  were 
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probable,  here  are  three  men's  oatbs  against 
'one  man's  affiirmation  ;  diis  I  say,  as  to  what 
concerns  Dugdale  and  Turbervile,  I  do  not  see 
any  thing  material  against  them ;  besides,  now 
if  you  beliew  them,  they  are  two  wimesses  to 
the  full  matter  of  the  indictment,  and  two 
witnesses  to  what  was  done  in  Oxfordshire, 
and  that  satisfies  all  the  considerations  of  the 
law,   ■ 

As  to  the  rest  of  the  witnesses,  Bryan 
Haynesand  John  Smith,  you  have  had  many 
witnesses  produced  against  them ;  1  shall  not 
undertake  to  repeat  the  evidence,  it  is  your  place 
and  duty  to  weigh  their  testimony,  and  I  shall 
leave  it  to  your  consideration. 

Just.  Janei,  1  shall  add  nothing  to  what  my 
lord  hath  said,  nor  indeed  can. 

Coll.  My  lord,  I  wish  you  would  look  upon 
your  notes,  you  would  then  find  there  was 
much  more  evidence,  that  you  have  not  re- 
peated, against  Turbervile  and  Dugdale^  be- 
sides what  your  lordship  urged. 

X.  C  J.  If  there  be,  I  refer  it  to  the  me- 
Bunr  of  the  jury,  I  can  remember  no  more. 

Coll,  I- desire  nothing  but  justice,  and  true 
justice. 

L:  C.  /.  I  am  sore  1  desisn  nothing  else, 
joa  are  a  straaeer  to  me  ;  I  believe  1  have 
seen  your  face,  but  I  never  knew  you  by  name 
till  now.  IiO<'k  yon,  if  the  jury  be  like  to  stay, 
they  may  take  something  to  renesh  themselves 
at  the  bar  before  they  go. 

Coll,  My  lord,  I  did  see  when  the  bill  was 
'  faroc^t  against  my  lord  Howard,  Mr.  Attorney 
Qeoeal  and  Mr.  Solicitor  \9'ere  an  hour  and 
half  with  the  Grand-jury. 

Sen.  Jeff,  You  must  say  nothing  now. 

Coll,  Let  me  have  justice  done  me,  my  lord, 
that  is  an  I  erave,  that  nobody  may  be  with 

'thejuTT. 

L.  V.  /.  Look  you,  Mr.  Colledge,  they 
might  he  with  the  Grand-jury,  but  as  to  the 
petty  jnry^  there  shall  be  a  liailiff  sworn,  and 
neither  Mr.  Attorney,  nor  Mr.  Solicitor,  nor 
nobody  else  shall  come  to  them  till  they  be 
agreed  of  then*  rerdict. 

Jost.  Jonet,  If  that  be  the  thing  you  ask, 
*  you  sfafeU  have  it  according  to  the  law. 

ColL  And  any  friend  of  mine  may  be  by. 

L,  C.  /.  There  shall  be  an  officer  sworn  to 


Then  the  conn  called  fbr  two  bottles  of  sack, 
which  the  jury  divided  among  thenkselves  at 
the  Bar,  tor  their  refreshment,  in  the  presence 
of  the  Prisoner. 

Ailer  which  a  Bailifi"  was  sworn,  and  the 
jury  withdrawing  to  consider  of  their  verdict^ 
the  Court  idjoui*ued  for  baif  an  hour,  and  when 
they  returned.  Proclamation  being  made  for 
attendapce,  the  Conrt  scut  to  see  whether  the 
jury  were  agreed,  who  immediately  came  into 
Court. 

CI,  tfCr.  Gentlemen,  are  you  agreed  of 
your  verdict  ? — Om,  Yes. 

Cl.afCr,  Who  shall  say  for  you? 

Om,  Foreman. 

CI.  qf'Cr,  Stephen  Colledge,  hold  up  thy 
hand.  Look  upon  him,  you  ot  the  juiy :  how 
say  you,  is  he  Gudty  of  the  high  treason, 
wnereof  he  stands  indicted,  or  Not  Guilty  ? 

Foreman,  Guilty. 
^  CI.  qfCr,  Look  to  him,  gaoler,  h^  is  (bund 
Guilty  of  high  treason  ;  what  goods,  6cc. 

[At  which  there  was  a  great  shout  given  ; 
at  which  the  Court  bein^  offended,  one  personr 
who  was  observed  by  toe  Crier  to  be  parti- 
cularly concerned  in  the  shout,  was  committiMl 
to  gaol  for  that  night,  but  the  next  morning 
having  received  a  public  reproof,  was  dis- 
charged without  fees.] 

Then,  it  bemg  about  three  o'clock  in  the 
morning,  the  Court  adjourned  to  ten.  At 
which  hour,  the  Court  being  sat,  and  first  Mr. 
Aaron  Smith  having  entered  into  a  recogni- 
zance of  500/.  to  appear  the  first  day  of  the 
next  term,  at  the  Court  of  King's-bench. 

L,  C,  J.  Where  is  the  prisoner,  Stephen 
Colledge  P 

CI,  qfCr.  Set  up  Stephen  Colledge. 

Theathe  Prisoner  was  brought  to  the  bar. 

Cl.cfCr.  Hearken  to  the  Coiu-t,  and  hold 
up  thy  hand :  thou  bast  been  indicted  and  ar- 
raigned of  high  treason,  and  for  thy  trial  hast 
put  thyself  upon  thy  country,  and  they  have 
found  thee  Guilty ;  what  canst  thou  say  for 
thyself,  why  the  Court  should  not  give  judg* 
ment  on  thee  to  die  according  to  the  law  P 

Coll.  My  lord,  I  have  nothing  more  to  ofier, 
but  only  tliat  I  am  innocent  of  what  is  laid  to 
my  charge  ;  I  think  it  was  severe  against  me, 
now  contrary  to  what  was  sworn  at  London  : 
they  swear  now,  I  was  to  seize  the  king  at 
Oxon,  in  London  they  swore  I  would  pluck  tlie 
king  out  of  WhitebaU,  but  it  is  altered  since« 
and  now  it  is  to  seize  the  king  at  Oxon  ;  but 
be  it  either  one  or  the  other  (for  the  one  is  as 
true  as  the  other)  I  am  wholly  innocent  o£ 
either,  I  nerer  had  such  a  thought  in  my  life, 
God  forgive  them  that  have  sworn  against  me ; 
I  have  no  more  to  say,  my  lord. 

L,  C,  J,  Look  you,  Mr.  Colledge,  it  is  too 
lateto  profess  your  innocence,  you  have  been 
tried,  and  found  Guilty ;  but  because  you  say 
so  now,  it  is  necessary  tor  me  to  say  some« 
thmg  ia  vindid^iaa  of  t^e  rerdicti  which  I 


• 
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think  the  Court  were  all  very  well  satisfied 
with  :  there  were  sufficient  pi  oofs  to  warrant 
it,  and  the  jury  did  according*  to  justice  and 
tight.  I  thought  it  was  a  oase,  that  as  you 
made  your  own  defence,  small  proof  would 
serve  the  turn  to  make  any  one  believe  you 
Guilty.  For  as  you  would  defend  yourself  by 
pretending  to  be  a  Protestant,  1  did  wonder,  I 
must  con^s,  when  you  called  so  many  wit- 
nesses to  your  religion  and  reputation,  that 
none  of  them  gave  an  account  that  they  saw 
you  receive  the  Sacrament  within  these  many 
years,  or  any  of  them  particularly  had  seen 
you  at  church  in  many  years,  or  what  kind  of 
Protestant  you  were.  If  we  look  to  your 
words  and  actions,  it  is  true,  they  did  prove 
this,  that  you  were  mighty  violent  and  zealous 
in  crying  out  against  popery  and  the  papists  ; 
but  it'  we  look  to  your  actions,  they  favoured 
Irather  to  promote  the  papists  ends.  For  I  must 
tell  you,  the  papists  are  best  extirpated,  and 
suppressed  by  a  steady  prosecution  of  the  laws 
against  them,  not  by  violent  crying3-out,  and 
puttiog  the  people  iato  fervent  heats  and  con- 
tusions, for  that  is  the  thing  the  papists  aim  at ; 
they  have  no  hopes  any  other  way  to  creep 
into  the  kio^om,  but  by  confusion,  and  after 
the  church  is  destroyed,  that  is  under  God  the 
hesX  bulwark  a^inst  them.  But  you  that 
cried  so  loud  against  tlie  papists  it  was  proved 
here,  who  \  ou  called  papists.  You  had  the 
boldness  to'say  that  the  king  was  a  papist,  the 
bishops  were  pajpists,  and  the  Church  of  Eng- 
land were  papists.  If  these  be  Uie  papists 
you  cry  out  against,  what  a  kind  of  Pi-otestant 
yon  are,  I  know  not,  1  am  sure  you  can  be  no 
good  one.  But  of  that  thing,  wbten  you  called 
so  many  witnesses  to  that  purpose,  and  if  we 
look  to  your  politics,  what  opinion  you  had  of 
the  king,  it  was  proved  by  your  dtscoui*se, 
and  by  withesses,  tnat  you  could  have  no  ex- 
ception to  their  testimony,  that  you  did  justify 
the  late  horrid  rebellion,  and  the  consequence 
of  that  wa^  the  murder  of  the  best  king  in  the 
world,  that  you  should  go  to  justify  the  pro- 
ceeding or  that  parliament,  and  a£lrm  that 
they  did  nothing  but  what  they  h^d  iu&t  cause 
to  do.  I  say,  he  that  will  justify  such  a  thing, 
if  there  were  the  same  circumstances,  would 
do  the  same  thing  again. 

Then  if  we  lo3c  upon  another  part  of  your 
defence,  as  to  your  arms,  it  was  oujected,  you 
went  armed  to  Oxon,  and  that  was  made  the 
evidence  of  the  Overt-act  when  you  said  by 
words  your  intentions  what  you  would  do,  that 
you  would  niake  one  to  seize  the  king  ;  that 
you  did  go  armed,  you  did  confess ;  I  ejqiected 
you  should  have  said,  you  only  wore  those 
things  for  your  own  dafence  U[>on  the  road  as 
a  gentleman  travelling,  or  went  with  your 
friends  to  accompany  them  out  of  town,,  and 
defend  them  from  robbery  ;  but  you  said,  you 
went  to  guard  tlie  parliament.  1  did  not  un- 
derstand what  you  meant  by  it.  I  do  not  be* 
lieve  the  parliament  sent  for  any  gijardy.or  in- 
tended to  have  any  guard.  I  do  not  believe 
that  any  of  them  in  Unu:  hMrts  thought  they 


needed  a  suard  ;  for  I  believe  there  was  not  ^ 
man  that  liad  any  thing  that  looked  like  that, 
or  any  thin^  of  that  nature.  For  we  saw,  that 
when  the  king  by  the  necessity  of  his  affain^ 
when  the  two  houses  differed  so  much,  naa 
pleased  to  dismiss  them;  they  all  departed 
quietly,  not  a  man  was  seen  to  be  disturbed  ; 
there  was  no  appearance  of  any  such  thing  ^ 
and  how  it  should  come  into  your  head,  tniut 
were  but  a  private  man,  to  go  to  guard  the 
parliament,  I  much  wonder.  Suppose  all  men 
of  your  condition  should  have  gone  to  have 
guarded  the  parliament,  what  an  assembly  had 
Uiere  been  ?  what  a  bustle  might  they  havp 
made,  and  what  confusion  might  have  been  oo 
a  sudden  ?  And  though  you  say  you  are  do 
man  of  quality,  nor  Ukely  to  be  able  to  do  any 
thing  upon  toe  king's  guards,  or  the  king^ 
person,  yet  if  all  of  your  quality  had.  gone 
upon  the  same  design  that  you  did,  what  i|l 
consequences  might  have  been  of  it  ?  We  see 
what  has  been  done  by  MassianeDo,  a  meaii 
man  in  another  country,  what  by  Wat  Tyler 
and  Jack  Straw  in  this  kingdom.  I  confess,  1 
know  not  what  you  meant  by  it,  but  very  iU 
things  might  have  happened  upon  it. 

So  that  these  things,  when  I  look  upon 
them,  and  consider  the  complexion  of  your  d^- 
fence^  it  makes  an  easy  proof  have  credit.  But 
I  ^ink  there  was  a  full  proof  in  your  case.; 
yet  I  say  if  there  had  been  a  fpreat.  deal  leaf 
proof,  the  jury  might  with  justice  have  founil 
you  Guilty.  And  because  you  now  declare 
yourself  innocent  of  all  you  are  chai-^ed  with, 
I  think  myself  bound  to  declare  here  in  vindi* 
cation  of  the  country,  and  in  vindication  of  the 
justice  of  the  Couit,  that  it  was  a  verdict  well 

fiven,  and  to  the  satisfaction  of  the  Court,  and 
did  not  find  my  brothers  did  dislike  it.  Tlua 
I  say  to  yeu  out  of  charity,  that' you  may  iif- 
cline  your  mind  to  a  submission  to  the  justice 
that  has  overtaken  you,  and  that  you  nmy 
enter  into  chaiitv  with  all  men,  and  prepare 
yourself  for  anotner  life. 

There  is  nothing  now  remaining,  but  to  pro- 
nounce the  sentence  which  the  law  provides  f9r 
such  an  offence,  which  is  this,  and  the  court 
does  award,  *  That  you  Stephen  Colledge  shall 

<  be  carried  from   hence    to  the  place  from 

*  whence  you  came,  and  from  thence  you  shall 
'  be  drawn  on  aa  hurdle  to  the  place  of  execu- 
*■  tion,  where  you  shall  be  hanged  up  by  the 
'  neck,  and  be  cut  down  alive,  your  privy  mem- 

*  be»  shall  be  cut  off,  and  your  bowels  taken 
*■  out  and  burnt  before  your  face,  your  head 
*■  shall  be  cut  off  from  your  body,  your  body  be 

<  divided  into  four  quarters,  whicn  are  fo  be  at  the 
'  king's  dispose,  and  the  Lord  have  inercy  upon 

*  your  soul.' 

Colledge.  Amen.  My  lord,' I  would  know 
what  time  your  lordship  is  pleased  to  appoint 
for  my  execution. 

X.  C.  J.    That  will  depend  upon  the  king*! 
pleasure,  we  do  not  use  in  these  cases  of  Hi^-, 
Treason  to  precipitate  the  execution  ;  but  we 
will  leave  such  order  with  the  sheriff  to  receive 
the  king's  pleasure  and  obey  it.    He  w^  110I 
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do  it  M  sodden,  but  that  you  dtoH  have  notice 
,tl»  prepare  yourself ;  bnt  that  depends  upon  the 
June's  pleasure,  for  your  body  is  to  be  at  his 
disposal. 

r 

Then  the  Court  adjourned. 

'  On  Wednesday,  Aii^.  31,'  1681,  beingf  the 
day  appointed  by  his  majesty  for  his  execution, 
it  was  according'  to  sentence  e):ecuted  over> 
against  the  Gate  of  ibe  Castle  at  Ox^rd. 

When  he  was  coine  to  the  place  of  execution, 
ihe  Uigh-Sheriff  spoke  to  him  as  follows : 

High-Sheriff'.  Mr.  Oolledg^,  it  is  desired, 
tbr  the  satisftM^n  of  th^  world,  because  you 
ba^e  professed  yourself  a  protestant,  that  you 
#oala  t^  what  judgment  you  are  of. 

Coiledge.  Dear  people,  dear  protestants,  and 
ilear  countrymen,  I  naTebeen  accused  and 
^onTicted  for  treason  ;  the  laws  adjudge  me  to 
tfiis  death,  and  I  come  hither  willingly  to  sub- 
mit to  it :.  1  pray  God  forgive  all  those  persons 
ftat  had  any  band  in  it,  I  do  declare  to  you 
whatever  hath  been  said  of  me,  I  \^is  never  a 
papist,  or  ever  that  way  inclined,  they  have 
done  me  wrong ;  I  was  ever  a  Protestant,  I 
was  bom  a  Protestant,  I  have  lived  so,  and  so 
by  the  grace  of  God  I  -will  die,  of  the  church 
m  Enguind,  according  to  the  best  reformation  of 
iStke  church  from  all  idolatry,  from  all  supersti- 
tion, or  any  thing  that  is  contrary  to  the  gospel 
0f  our  blessed  Lord  and  Saviour. 

I  do  declare  I  was  nevef  in  any  popish  ser- 
vice, prayers,  or  devotions,  in  my  life,  save  one 
time ;  about  some  seventeen  or  eighteen  years 
igo,  as  near  as  I  remember,  I  was  out  of  a 
curiosity,  one  afternoon  utSt.  James's  chapel, 
the  oueen's  chapel  at  St.  James's ;  except  tnat 
one  time,  I  never  did  hear  any  popish  service,any 
thing  of  the  church  Of  Rome,  mass  or  prayers, 
or  any  thing  else,  private  or  public.  I  know  you 
expect  that  1  should  say  something  as  to  what  I 
die  fbr :  It  hath  been  charged  upon  m^,  when 
I  was  apprehended  and  brought  before  the 
council,  some  of  the  council,  the  Secretary,  and 
iny  lord  Killingwortfa,  and  Mr.  Seymour,  they 
told  me  there  was  treason  sworn  against 
.  Ine ;  truly,  they  surprised  me  when  they  said 
io :  for  of  all  things  in  the  world,  I  thought 
myself  as  free  from  that  as  any  man.  I  asked 
them  if  any  man  living  had  the  confidence 
to  swear  treason  against  mc  ?  They  said 
several,  three  or  four,  as  I  remember:  then 
tbcy  tcdd  me,  it  was  sworn  against  me,  that  I 
baa  a  design  to  pull  the  king  out  of  White-hall, 
and  to  serve  him  as  his  father  was  served,  or  to 
that  purpose,  the  logn^er- bead  his  father,  or  that 
kfaid  of  language :  I  did  deny  it  then,  and  do  ncnv 
deny  it  upon  my  death.  I  never  was  in  any 
ioaanner  of  plotin  my  days,  neither  one  way  nor 
another ;  i  never  knew*any  such  persons,  nor 
iever  had' such  communication  with  any  man 
hitherto:  I  knowofno  plotin  the  World  out  the 
popish  pWt,  and  that  every  man  may  know  as 
much  as  I :  If  I  had  isuch  a  design  as  these 
jnen  have  sworn  -against  me,  to  have  seized  his 
IB^es^,  dither  at  London,  or  thb  plaCe  lU  Ox- 


ford,  I  take  God  to  witness,  ds  I  am  a  Ayin^ 
man,  and  upon  the  terms' of  my  solvation,  1 
know  nut  any  one  man  upon  the  face  of  the 
earth  that  would  have  stood  by  me  ;  and  how 
likely  it  was  that  I  should  do  such  a  thing  my- 
self, let  the  whole  world  judge. 

Dugdale  swears,  that  I  spoke  treason  to  him, 
treasonable  words  in  the  coffee-house,  and  in ' 
the  barber's  shop  by  the  Angel ;  he  could  not 
pretend  to  see  me  any  where  else ;  but  it  is 
false,  and^  a  very  unlikely  thing  that  I  should 
speak  treason  to  him.  1  must  confess  I  was  in 
his  company  at  the  coffee-house  and  that  bar- 
ber's shop,  before  1  went  out  of  town  :  but  ^ere 
could  be  no  communication  between  us ;  for  he 
was  writing  at  one  end  of  the  room,  and  eating 
a  piece  of  oread,  and  I  ligh<ed  a  pipe  of  tobacco 
at  the  other  end,  ar.'l  toolnit,  tin  sir  Thomas 
Player,  and  sir  Robert  Clayton  came  to  me^ 
and  we  went  to  my  lord  Lovelace's  out  cf  tows 
that  night ;  so  when  they  came,  we  took  horse, 
and  went  out  of  town  with  the  rest :  for  my 
part,  I  can't  sum  up  my  witnesses ;  I  was  under 
most  strange  circumstances  as  ever  any  man 
was  ;  I  was  kept  prisoner  so  close  in  the  Tower^ 
that  I  could  have  no  conversation  with  any, 
thougb  I  was  certain  the  popish  Lords  had  it 
eVery  day  there,  but  I  could  have  nones  I  could 
not  tell  the  witnesses  that  were  to  swear  against 
me :  I  coiidd  not  teH  what  it  was  they  swore 
afi^nst  me,  for  J.  could  have  no  .copy  of  tlie  in- 
dictment nor  no  way  possible  to  make  any  pre- 
paration to  make  my  defence  as  I  ought  to  have 
done,  and  might  have  done  by  law. 
.  I  had  no  Imertv  to  do  any  thing,  as  I  am  a- 
dying  man.  And  as  to  what  Dugdale,  Smiih, 
Tnr^rvile,  and  Haynes,  swore  against  me, 
they  did  swear  such  treason  that  nothing  but  a 
madman  would  ever  have  trusted  any  body 
with,  and  least  of  all  to  papists,  every  one  of 
them  that  had  been  concerned  with  plots  and 
treasons  among  their  own  party,  and  under 
the  greatest  ties  and  obligations  of  damnation  ; 
and  to  be  sainted  if  they  kept  .it  secret,  and  to 
be  damned  if  they  reveal  it.  If  these  men  witt 
not  keep  things  private  for  their  own  party, 
how  could  I  trust  them  ?  I  take  God  to  witness, 
and  do  freely  acknowledge,  I  have  sought  my 
God  with  tears  several  times  to  inform  me,  if 
so  be  1  had  with  any  word  transgressed  at  any 
time.  I  knew  not  of  any  part  of  what  tliey 
swore  against  me,  till  such  time  as  I  heard  ft 
sworn  apiinst  me  at  the  bar. 
,  This  is  very  hard,  gentlemen,  biittfais  is  the 
truth :  and  there  be  a  great  many  other  strange 
reports  that  1  have  heard  since  I  have  been  h 
prisoner ;  that  I  should  be  a  means  to  convert 
the  countess  of  Rochester,  by  bringing  one 
Thomson,  a  priest,  to  her.  "Truly,  all  thatj  was 
concerned  in,  was  some  fifteen  or  sixteen  year^ 
ago.  I  lodged  at  colonel  Vernon's,  that  mar- 
ried the  lady  Brooks,  the  family  were  papists  ; 
the  Brooks's  were  papists ;  and  there  was  thk 
Thomson,  and  I  did  suppose  him  a  priest,'  tti 
the  house,  though  I  never  saw  htm  at  popish 
service,  or  worship,  though  1  was  there  half  a 
year;  but  cotoing  aftemirds  to  my  lord  Ro- 
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chester^fl  about  some  bminess  I  had  to.  do  for 
kim,  and  several  otfater  persons  of  quality;  he 
sent  for  me  one  ailemoon  from  the  parsonage 
in  Adderbury  to  his  house,  and  his  lady  and 
he  stood  together :  He  sent  to  me,  and  asked 
me,  if  my  horse  were  at  home ;  said  he,  I  wqald 
have  you  carry  this  letter  to  Mr.  Thomson,  if 
you  are  at  leisure  this  ailemoon :  My  lord,  I 
am  at  hiisure  to  serve  ^u  ;  so  I  took  a  letter 
from  his.  hand,  and  his  lady's  too ;  as  I  re- 
member (he  made  an  offer  that  ^f^y)  sealed 
With  his  own  sea),  and  1  carried  it  to  Tuomson, 
aB<i  delivered  it  to  him :  And  he  told  me,  that 
)ie  wouki  wait  upon  my  lord,  for  it  was  for 
some  lands  my  lord  did  offer,  to  raise  money 
for  some  OGcaau>n ;  This  is  the  truth  of  that 
scandal. 

It  is  said  that  I  had  a  priest  several  years  in 
I9y  house,  viz.  Sergeant,  that  came  o^er  from 
Holland  to  discover.  About  some  ten  years 
ago,  that  yery  same  man  came  to  me,  btat  was 
a  stranger  to  me,  and  he  came  to  me  by  the 
name  of  Dr.  Smith,  a  physician ;  and  there 
was  an  apothecary  in  the  Old  Bailey,  and  a 
linen-draper  within  Ludgrate,  that  came  with 
him,  they  brbueht  him  thither,  and  took  a 
cfaamber,  and  he  lay  about  half  a  year,  or  three 
quarters,  at  times,  by  the  name  of  Dr.  Smith, 
and  as  a  physieian ;  this  is  the  truth  of  that, 
and  no  otlierwise.  This  is  the  cntcrtainmunt 
of  Sergeant. 

So  toe  occasion  of  my  coming  to  Oxford  I 
do  say  was  voluntary ;  the  parliament^men 
last  parliament  at  VVestminster,  and  several 
lordr,  dined  together  the  day  before  they  sat ; 
the  last  sessions  of  parliament  at  Westmmster, 
they  sent  for  me  to  the  Sun  tavern  behind  the 
Exchange,  and  when  I  came,  the  doke  of 
Monmouth,  and  several  lords  were  together, 
and  I  believe  above  <a  hundred  parliament- men 
of  the  Commons ;  The  duke  of  Monmouth 
called  me  to  him,  and  told  me,  he  had  heard  a 
good  report  of  me,  that  1  was  an  honest  man, 
and  onediat  may  be  trusted ;  and  they  did  not 
know  but  their  enemies,  the  papisU,  miffht 
have  some  design  to  serve  them  as  they  did  in 
king  James's  time  by  gun- powder,  or  any 
other  way:  And  the  duke,  with  several  Lor& 
and  Commons,  did  desire  me  to  use  my  utmost 
skill  in  seardiing  all  places  suspected  by  them; 
which  I  did  perform :  And  fit>m  thence  I  had, 
«s  I  think,  the  popular  name  of  the  Protestant 
Joiner,  because  they  had  intrusted  me,1)efore 
anyman  in  England,  to  do  that  office. 

This  same  Haynes,  one  of  them  that  awoife 
against  ne^  had  discovered  to  me  and  several 
others,  as  to  Macnamarra  and  his  brother,  aod 
this  Ivy,  who  are  now  all  of  another  stamp, 
that  the  parliament  was  to  be  destroyed  at 
(hcford,  and  that  there  was  a  design  to  murder 
my  lord  Shahesbory,  hy  Fitzgerald  and  liis 

Ktty;  and  .that  they  md  end&ivour  to  brin^ 
aenamarra  over  to  him,  and  said,  then  it 
would  be  well  with  him ;  and  they  would  not 
:be'long  before  they  bad  Sbailesbury's  lii'e : 
And  he  made  depositions  of  this  to  sir  George 
Tr^by^si  Ibtanl  aftarwacds,  for  I.waa  not 


with  him  when  it  was  sworn.  I  wish  thii 
Commons  of  England  as  well  as  I  wish  my 
own  heart;  and  ^  did  not  underBtaad,  bui 
whcA  I  served  the  paiiiament  I  served  his  ma^ 
jesty  too ;  ^d  let  them  be  miserable  that  make 
the  dlfierence  between  them,  for  my  part,  I 
never  did.  I  came  to  Oxford  jvith  my  lord 
Howard,  whom  I  look  upon  to  be  a  very  wor- 
thy honest  gentleman,  my  lord  Clare,  my  lord; 
Paget,  and  my  lord  Huntington,  and  this  cap-} 
tain  Brown,  and  Don  Lewes,  were  in  my 
company,  and  came  along  vriih  us,  as  they^ 
were  my  lord  Howard's  ficieads :  Brown  I  have 
known,  I  believe,  two  or  &ree  months ;  bat 
Lewes  I  never  saw  before  that  day ;  they  said 
they  came  with  my  lord  Howard.  I  take  God. 
to  witness,  I  never  had  one  six-pence,  or  any 
thing  else  to  carry  on  any  design ;  and  if  it 
were  to  save  my  life  now*,  I  cannot  charge  any, 
man  in  the  worU  with  any  design  against  the 
government,  as  God  is  my  witness,  or  against 
nis  miyesty ,  or  any  other  person .  < 

As  for  what  arms  I  nad,  and  what  arms 
others  had,  they  were  for  our  own  defence,  ia 
case  the  Papists  should  make  any  attempt  upon 
us  by  way  of  massacre,  or  any  invasion  ot 
rebelUon,  that  we  should  be  ready  to  defend  oar- 
selves  ;  God  is  my  witness,  this  is  all  I  know» 
If  this  be  a  plot,  this  was  I  in,  but  in  no  other ; 
but  never  knew  of  any  numbers,  or  times  ap- 
pointed for  meeting ;  but  we  have  said  one  to 
another,  that  the  Papists  had  a  design  agaio^ 
the  Protestants,  when  we  did  meet,  as  I  was  a 
man  of  a  general  conversation ;  and  in  case  tbev 
should  rise,  we  were  ready ;  but  tbeoi  ^ey  sbouU 
begin  the  attempt  upon  us :  This  was  my  busi- 
ness, and  this  is  the  business  of  every  good  sub-. 
ject  that  loves  the  lawtf  of  his  country  and  his 
King.  For  Engpland  can  never  hope  to  be  hapjpy, 
un&r  those  blood-thirsty  men,  whose  religion 
is  blood  and  murder ;  which  I  do  with  all  my. 
soul,  and  did,  ever  since  1  knew  what  religion 
was,  abhor  and  detest,  viz.  the  church  of  Rome^ 
as  |iemicibus  and  destructive  to  human  so« 
deties,  and  all  government. 

I  beseech  CM  that  every  man  of  yoq  may 
unite  together  as  Protestants  ag^ainst  this  com- 
mon foe.  Gentlemen,  it  is  my  sense,  and  I  do 
in  that  believe,  I  am  as  certamly  murdered'by: 
the  hands  of  the  Papists,  as  sir  Edmnndbury 
Godireyhimself  was,  diou^h  the  thing  is  not 
seen.  These  witnesses  certainly  are  mercenary 
men,  and  I  beseech  God  Ahni^hty  to  have 
mercy  upon  their  souls,  and  forgive  tnem ',  and 
either  by  his  judgments  or  memos  reclaim 
them,  that  they  shed  no  more  innocent  blopd : 
There  is  not  a  man  of  them  that  1  know  of^ 
that  ever  heard  me  say,  or  do,  any  bit  pf  trea- 
son ui  my  life.  This  is  (the  first,  I  may  not  ssl^ 
it  is)  but.  almost  twentieth  Sham -Plot  that  the^T 
have  endeavour^  to  put  upon  the  nation,  ^o  de; 
ludethepeople,  and  put  off  their  own  damnabt^^ 
plot.  This  is  not  the  first,  but  I  thii^k,  the 
sixteenth  or  seventeenth ;  I  pray  God  that.uiv* 
blood  may  be  the  last  I  pray  God^  defend 
every  man's  blood,  and  aU  Protestants  lu  E^Hll' 
land,  from  the  htfiids.  of  these  hlooiji^  J^^A^fHb 
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brwiKM6 means  Idiethili  death;  aodtf  tliey 
moMjgo  OQ  in  tiiis  nature,  I  hope  the  good 
GodwiHopen  every  man's  eyes  to  see  it  be- 
ftre  he  feels  it.    And,  I  beseech  you,  if  you 
hare  any  love  for  your  king,  your  country,  and 
the  Protestants,  unite  tospeSier,  if  you  are  Pto- 
testants.    I  pray  God  those  that  desefre  the 
name,  let  them  be  called  how  tb^  will,  either 
DisscnterB,  or  Church  of  England  men,  that 
they  niay  unite  together  like  men,  tike  Chris- 
ttapBy  M?^u^  ^he  common  foe^  who  will  spare 
toeither  the  one  side,  nor  the  other,  but  beat  you 
one  against  another  like  two  pitchers ;  the  last 
that  stands,  they  will  certainly  destroy  if  tfiey 
ean.    This  is  my  sense,  and  God  is  my  wit- 
ness, I  speak  my  conscience.    I  do  not  know, 
Mr.  Sheriff,  whether  there  be  any  thing  else  I 
have  to  say,  or  no ;  we  have  a  good  God,  and 
I  beseech  every  man  that  bean  me  this  day, 
^fbr  we  hve  in  a  siniul  age,  good  people,  and 
it  behoves  eveiy  one  of  you,  it  cannot  be  long 
before  all  that  look  upon  me  in  this  condition 
must  lie  down  in  the  dust,  and,  God  knows, 
must  come  into  an  eternal  atate,  dther  for 
mercy  or  ior  iudgment.)    I  beseech  you  in  the 
name  of  God,  he  is  a  God  of  mercy,  and  a 
God  of  patience  and  long-suffering,  that  you 
fnmld  break,  off  your  sins  by  repentance,  and 
serve  a  ffood  Goo,  who  mu^t  be  your  fnend  at 
Jatft,  or  else  you  are  lOst  to  eternity. 

O  Lord  ndw  ungrateful  wretches  are  we, 
<hat  have  a  God  m  such  infinite  mercy  and 
goodness,  that  affords  us  our  life,  our  health, 
end  a  thousand  mercies  every  day ;  and  we, 
like  ungrateftd  people,  not  doerving  the  name 
«f  men  or  Christians,  live  riotous  fives,  in  de- 
hauchery  and  swearing,  in  malice,  and  the 
Lord  knows  how  many  evils  ;  I  beseech  God 
Aat  I    may  be   this   day  a  means  in    the 
teids  of  God,  to  hang  some  of  their  souls  over 
la  him :  I  beseech  you,  remember  what  I  say ; 
indaed^  I  do  not  know,  I  have  been  so  strangely 
iBed  since  I  have  been  a  prisoner,  what,  to  say, 
being  brought  from  one  affliction  to  another, 
|hat  my  bo^  is  worn  out,  and  my  memory  and 
nilellects  have  failed  me  much  to  what  they 
were.     I  cannot  remember  what  I  have  tp  say 
more,  hut  that  the  Lord  Jesus  Christ  wouM 
hlesB  my  countir,  and  preserve  it  from  pop^, 
and  in  mercy  biess  his  majesty :  Good  God  be. 
merciful  to  mm,  make  hun  an  instrument  in 
thy  hand  to  defend  his  Protestant  subjects ;  Lord 
in  mercy  defend  him  from  his  enenues.    Good 
God  blesa  his  people ;  Good  Lord  continue  the 
goqwl  of  Jesus  Christ,  thy  gospel,  in  it's  purity 
to  US  and  our  posterity,  as  £>ng  as  the  sun  and 
moon  endure.    O  Lord,  save  3l  that  cat)  upon 
thee ;    be  merciful  to  all  thy  servants,  all  thy 
people  that  put  their  trust  in  ^ee;' good  Lord 
dehver  them  from'  the  hands  of  their  enemies ; 
good  God,  let  their  tives,  and  bodies  and  souin, 
be  all  precious  in  thy  sight.    O  merciful  God, 
put  a  stop  to  these  most  wicked  conspiracies  of 
my  enemies,  and  the  nation's  enemies,  the  Pa- 
nslB.    Let  no  more  Protestant  blood  be  shed 
out  diis  of  mine,  I  beseech  thee,  O  my  God. 
O  Lord  look  uponioe,  O  Lord  blesa me^O  good 
yoi.  nil. 


God  reeeive  ne  into  thy  blessed  preaenoei 
by  Jesus  Christ  myalona  Saviour  and  Re* 
deemer,  in  whom  I  put  my  trust  alone  for  sal- 
vation :  It  is  thee,  O  God,  that  I  trust  in,  thoa 
righteous  Judge  of  Heaven  and  Earth :  all 
Popery,  all  piudons,  all  Popes  and  Priests,  all 
dispensations  I  disown,  and  will  not  go  out  of 
the  world  with  a  tie  in  nay  mouth.  From  the 
sincerity  of  my  heart  f  dedare  agam,  that 
what  I  nave  said  to  you  is  the  very  sentiments  of 
my  -soul,  as  God  shall  have  mercy  upon  me, 
and  to  the  best  of  my  knowledge. 

I  desire   the  prayers  of  yon,  good  people^ 
while  I  am  here ;  and   once  more*  I  beseech 
you  to  think  unon  etenu^jr,  every  one  nf  you 
that  heermetnis  day.    llie  Lord  turn  your 
hearts  and  souls,  if^yon  have  been  wicked 
fivers  ;  if  you  do  Uve  wicked  tives,  the  Lordln 
mercy  convert  you,  and  shew  jronyour  danger  ; 
fbr  1  as  little  thought  to  oem<?  to  this  as  any 
man  that  hears  me  ttm  day  ;  and  I  bless  Goa, 
I  have  no  more  deserveu  it  from  the  handset 
men,  than  the  child  ^at  sucks  at  his  mother's 
breast :  I  bless  my  God  fbr  it,  and  do  say  I 
have  been  a  sinner  against  my  God,  and  hm 
hath  learnt  me  grace  ever  since  I  have  been  a 
prisoner.    I  ble»  my  God  f^  a  prison,  I  Mesa 
my  God  for  afflidiona,  I  blesamy  God  that  ever 
I  was  restrained,  for  I  never  knew  myself  till 
he  had  tdcen  me  out  of  the  world.    ThenSom 
you  that  have  your  liberties,  and  tinie,  and 
precious  opportunities,  be  up  and  be  doing,  for 
|3od  and  for  your  souls,  every  one  of  you. 
To  his  Son.  Whereis  my  dear  child  ? 
Sheriff,  I  made  one  request  to  you,  and  yotf 
gave  me  an  imperfect  answer  :  You  said  you 
were  of  the  best  reformed  church  in  the  world* 
the  church  of  England  according  to  the  best 
reformation  in  the  worid :  I  desire  you,  fbr  tha 
satisfaction  of  the  worid,  to  declare  what  churoh 
that  is,  whether  Presbyterian,  or  Independent, 
or  the  Church  of  Engtand,  or  what  ? 

Coll.  Good  Mr.  Sheriff,  for  your  satisfhc- 
tiou,  for  20  years  and  above  I  was  under  the 
Presbyterian  ministry,  till  his  majesty's  resto- 
ration ;  then  I  was  oonfomaUe  to  tfaie  church 
of  England  when  that  was  restored,  and  si> 
continued  till  such  time  aa  I  saw  persecutioa 
imon  the  dissenting  people,  and  very  undue 
things  done  to  theur  meeting  places ;  then  I 
went  among  them  to   know  what  kind  of 
people  those  were  :  And  I  do  take  God  to  wit- " 
ness,  since  that  time  I  have  used  their  meet- 
ings, viz.  the  Presbyterians,  others  very  seldc»n» 
and  the  Church  of  Enghmd.    I  did  hear  Dr. 
TiUotson  not  above  three  weeks  before  I  was 
taken.    I  heard  the  church  of  Engtond  as  fre- 
quently as  I  heard  the  dissenters,  and  never  had 
any  pr^udice,  God   is   my   witness,  against 
either,  but  always  desired  heartily  that  they 
might  unite,  and  be  lovers   and   mends,  and 
had  no  prgiHtice  against  any  man  ;  and  truly 
I  am  airaiditis  not  for  the  nation's  good  that 
there  should  be  such  heart  burning  between 
them :  That  sofne  of  tlie  church  ot  England 
wiU  preach  thHJhe  presbyteriana  are  worse 
than  the  papists.    God  doth  know  that  what  I 
3  A 
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lay,  I  speak  freely  from  idt  heart,  I  hare 
found  maxiy  among  tbetn  truly  serriog  God, 
and  so  I  have  of  aJl  the  rest  that  have  come 
hito  my  company :  men  without  any  manner 
of  design  but  to  serve  God,  serve  his  majesty, 
and  keep  tbeir  liberties  and  properties;  men 
that  I  am  certain  are  not  of  vicious  lives :  I 
found  no  damners,  or  those  kind  of  people 
among  them,  or  at  least  few  of  them. 

To  his  Son,  kissing  him  several  times  with 
flpreat  passion.  Dear  child,  farewell,  the  Lord 
nave  mercy  upon  thee.  Good  people,  let  me 
have  your  prayers  to  Almighty  God  to  receive 
my  soul. 

And  then  he  prayed.  And  as  soon  as  he  bad 
done,  spake  aa  foUowetfa  : 

The  Lord  have  mercy  upon  my  enemies, 
and  I  beseech  you,  gpood  people,  whoever  you 
are,  and  the  whole  world  ioat  J  have  offended, 
to  forgive  me  ;  whomever  I  have  offended  in 
word  or  deed,  I  aak  every  man's  pardon ;  and 
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for^ve  the  world  with  all  my  soul,  all  the  in- 
junes  I  have  received,  and  1  beseech  Cod  Al- 
mighty, foivive  those  poor  wretches  who  bsvt 
cast  away  their  souls,  or  at  least  endangMt 
them,  to  ruin  this  body  of  mine:  I  be- 
seech God  that  they  may  have  a  sight  of  Ibeir 
sins,  and  that  they  may  find  mercy  at  hb  hands ! 
Let  my  blood  speak  the  justness  of  my  cause. 
I  have  done :  And  God  have  mercy  Qpoa 
you  all. 

To  Mr.  Cushwait,  Pray,  Sir,  remember  me 
to  Dr.  Hall  and  Dr.  Reynall,  and  thank  them 
for  all  their  kindnesses  to  me  ;  I  thank  ym^ 
Sii,  for  your  kindnesses :  The  Lord  Uess  700 
all.  Mr.  Sbetiff,  God  be  with  you  :  God  be 
with  you  all,  good  people. 

The  Executioner  desired  his  pardon,  and  be 
said,  I  do  forgive  you.  The  Lord  have  mercj 
on  my  soul.  And  so  he  was  turned  off,  and  ne 
Sentence  executed,  but  his  quarters  were  per- 
mitted to  be  buried. 


JRrSMARKS  on  Colledge's  Trial,  by  Sir  John  Hawles,  Solicitor* 
General  in  the  Reign  of  King  William  the  Third. ' 


"BUT  to  return  whence  I  have  digr^sed,* 
Fitzharris  being  executed  according  to  his  sen- 
tence, though  thei'e  was  great  grumbling 
amongst  the  protestants  that  those  who  sef  him 
on  work  were  concealed,  and  never  like  to  be 
(Sisoovered  now  he  was  dead ;  yet  aU  was  quiet, 
and  the  conspirators,  who  resolved,  though 
Fitzharris  miscarried  in  his  design,  yet  the  Plot 
should  fi^  on  ;  but^  what  it  should  be,  or 
where  the  scene  of  it  should  be  laid,  or  who 
^e  plotters  should  be,  they  were  not  well 
resolved. 

Great  noise  of  warrants  bein^  issued  out 
there  was,  but  at  last  all  centered  m  an  incon- 
aderable  fellow,  one  Stephen  Colledge,  a  join- 
er by  trade,  who  for  his  honour,  as  a  prisoner 
of  state,  was  committed  to  the  Tower  mrHiarh 
treason.  At  first  it  was  designed  to  lay  we 
.  scene  in  London,  and  accordingly  a  bill  of  in- 
dictment of  high  treason  was  exhibited  to  the 
grand  jury  (whereof  lYibher  was  foreman)  at 
the  sessions-house :  But  the  business  of  Fitz- 
liarris  was  so  new,  and  sinelt  so  rank,  that  the 
bill  could  not  be  digested,  but  was  spewed  out 
with  an  Ignoramus ;  for  which  Wilmer  was 
afterward^  forced  to  fly  his  country. 

Then  it  was  resolved  the  scene  should  be  at 
Oxfo^,  and  accordingly  the  king's  counsel, 
with  Irish  witnesses,  at  the  assizes,  post  thither 
and  prevail  with  the  grand-jury  to  find  the  bill ; 
but  by  what  arts  is  not  known,  for  he  was  pri- 
p^ly  shut  up  by  them  :  and  I  should  wonder, 
,  if  he,  who  frequently,  in  the  hearing  of  those 
Vvho  understood  better  than  himself,  had  assu- 
rance enough  to  impose  upon  the  courts,  should 
p"  . 

•  See  what  preceded,  printed  at  Ae  end  of 
fitshaxns'8  Caie,  nt  p.  i^  of  this  Tolma?. 


scruple  in  private  to  impose  any  thing  on  an 
ignorant  jury. 

I  know  not  how  long  ^e  practice  in  tilift 
matter  of  admitting  counsel  to  a  grand-jar? 
hath  been  ;  I  am  sure  it  is  a  very  unjuslmalw 
and  unsufferable  one.  If  the  Gmnd-jury  have 
a  doubt  in  pomt  of  law,  they  owht  to  have 
recourse  to  tne  court,  and  that  pubScly ,  and  bM 
privately,  and  not  rely  upon  the  private  opiBiMi 
of  counsel,  especially  of  the  king's  caunsd, 
who  are,  or  at  least  behave  themselves  at  If 
th^  were  parties. 

It  is  true,  it  is  said  they  are  upon  theircttht; 
and  though  it  be  not  expressed  in  theif  oirtiiS, 
that  tiiey  should  do  right  between  theking  aflft 
subjects,  yet  that  is  implied  in  the  oath,  I  agree. 
But  have  they  behav«l  themselvM  as  if  they 
were  under  an  oath  ?  Besides,  -all  men  are  not 
capable  of  giving  advice  to  be  rdied  on  in  aa 
jj^reat  a  matter  as  fife ;  but  the  manner.of  doiilr 
It  bcin^  in  private  can  never  be  justified.  1 
know,  m  Fitzharris's  case,  the  King^s  cooaael 
were  cajoling  the  Grand-jury  in  private  ftr 
some  hours :  but  I  did  not  think  fit  to  take  no- 
tice of  it  in  that  trial,  because,  I  think  both  die 
grand  and  petty  jury  did  very  welt ;  they  aeled 
accordtug  to  the  best  of  theif  understanding, 
which  is  all  tliat  God  or  man  reouired  of  ftem ; 
they  asked  pertinent  qnestions,  ttiey  trere  over* 
ruled  in  some,  not  fuUy  answered  in  otfiers ; 
not  that  I  think  either  of  them  gave  a  venHct 
according  to  law  upon  the  foot,  as  it  appeared 
upon  the  evidence  ;  but  that  was  not  thcf^fonli 
of  the  jury,  but  of  the  kin£r>s  cotmad,  and'flf 
the  court,  who  misled  thejury^i  I  tea||M  it 
more  proper  to  take  notice  or  it  in  tfak  tnai| 
whemnthe  first  bill  vms  rejected  by  atitmder- 
ftandifig  jury,  and  dlmea  wondered  bow  t» 
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cuMtobo  IbUDd  BilhVerm:  abdfbr 
iku  veMon,  one  o^'  the  kind's  oonnsel  boasted 
^  oeurt,  of  his  ■ernce  and  oamui^  mapage- 
ieat  in  the  mafter. 

The  bill  being  found,  the  wist  matter  was  to 
bring  the  priMier  to  his  trial:  and  as  he  bad 
more  honour  than  what  Qsaally  is  bestowed  on 
■a  mean  a  man  to  be  committed  to  the  Tower, 
^ongh  in  truth  it  was  to  keep  him  from  all 
means  of  defence ;  so  to  cany  the  matter  on, 
he  was  allowed  to  ha^e,  by  order  of  the  king 
and  cMncili  a  cannsel  ana  solicitor  to  come  to 
Inm,  and  advise  him  for  his  defence  at  all 
evfiots ;  a  (iirour  denied  to  Fjtsharris,  for  liis 
Monael  was  to  advise  to  the  matter  of  the  plea 
enly :  but  that  favour  in  shew  was  only  to  be-* 
lay  him,  Ss  shall  be  shewn.  And  a  third  fa- 
▼oor  he  had,  which  no  man  of  his  <|uality  ever 
had  :  there  were  then  three  of  the  king's  coun* 
sd  sent  frotn  London,  and  all  the  connsel 
ihatixrald  be  picked  up  upon  the  spot,  which 
wefe  three  more,  and  no  less' than  tour  judges 
to  prosecute  and  try  him ;  but  that  was  to  malke 
sure  work  of  him. 

The  Ifth  of'  August,  1681,  he  came  to  his 
trial :  hUindiotment,  as  to  port,  was  in  com- 
■Mw  form  for  treason,  but  partieakiriy  for  de* 
aijuinjj^  to  seize  the  king's  person  at.  Oxford, 
Bujot  with  words  he  should  say,  as,  that  there 
was  nagood  tobe  expected  from  the  king,  he 
wamdrd  nothing  but  beastliness,  and  tbit  he 
endeavoured  to  establish  arbitrary  power  and 
imiery.  To  which  bein^  required  to  plead,  he 
deareda  cony  of  the  mdictmeqt,  a  copy  of 
the  jury,  to  Know  upon  what  statute  he  was  in- 
dicted, and  counsel  to  advise  him  whether  he 
bad  any  thinjgr  pleadable  in  bar ;  all  which 
were  denied  him.  Then  he  desired  he  mi^ht 
have  his  papers,  which  were  taken  from  him 
after  he  was  brought  from  the  prison,  and  be- 
lore  he  came  into  court,  at  an  house  over- 
«gainst  the  court :  for  so  it  seems  the  king's 
counsel  had  ordered  the  matter  that  the  gaoler 
MiukI,  and  Uie  messenger  Sawel,  aiW  they 
had  hmi  out  of  the  prison,  should  run  him  into 
an  ifeoose,  and  take  away  alibis  papers,  which 
they  befieved  were  the  instructions,  as  in  truth 
ibey  were,  of  the  counsel  assigned  him  when 
UlM  Tower,  and  brio^  the  papers  to  them  ; 
wl^reby  the^  would  not  only  disable  him  of 
hk  defence,  but  they  could  be  better  instructed 
ktowto  proceed  in  a  way  for  which  he  had  not 
provided  himself  of  any  defence. 

Blurrel  and  Sawel  did  as  the  king's  counsel 
dimded  them.  Much  wrangle  there  was  whe- 
ther lie  filiould  have  his  papers  or  not ;  all  the 
court  agmed  be  should  not  have  them  till  he 
had  pleaded  Guilty,  or  Not  Guilty ;  and  af^r- 
warosheshould  have  the  use  of  some,  and  not 
of  Others,  because  they  did  not  appear  to  be 
written  by  hissselfi  but  by  some  counsel  or  so- 
y«tAr  ■  >Tid  as  they  said,  none  is  allowed  in 
tieHon,  unJ^  assigned  by  the  court.  The 
chief  iustioe  North  said,  thcrv  were  not  taken 
a«^  oy  him  ^  but,  says  CoUedge,  they  were 
4akcnawaTby,the  keqier,  under  pretence  of 
.  j^iyifigifiem  to  Uls Jorothip.    The  courtaaid 


they  knew  not  what  papecs  he  meant,  and 
knew  nothing  of  it:  h^  said*  the  indiotmept 
mentioned  something  of  misdemeanor,  as  wdl 
a^  treason,  but  he  Imew.  not  how  to  make  hia 
exceptions  without  his  papers.  1  have  thought 
fit  to  mention  att  theae  thinss,.  bsocauae  mis 
trial  was  the  inlet  to  all  that  fojtowed,  and  gave 
encouragement  to  spill  nobler  blood.  The  in-i 
justice  of  the  viol^ice  used  to  the  prisoner^ 
must  be  measured  from  the  reasons  given  for 
it,  that  the  papers  were  instrnctiouf  from  coun- 
sel and  solicitors,  and  none  in  law  was  allowed 
in  treason.  It  is  true,  no  counsel  are  allowed 
for  the  prisoner  in  a  trial  upon  an  indictment 
of  any  capital  matter;  but  in  an  appeal  for 
capital  matters,  counsel  are  allowed  even  oa 
the  trial.  ^  The  reason  fpveut  thi^t  the  indict* 
ment  is  the  suit  of  the  king,  and  no  counsel  or 
witness  is  allowable  in  a  capital  matter  against 
the  king,  is  foolish,  as  shall  be  hereafter  shown ; 
and  as  vain  is  the  reas6n  that  the  judg;>es  are 
counsel  for  the  prisoner,  which  they  ought  t6 
be  [9  Co.  Inst.  178) :  but  I  douot  it  will  be 
suspected,  that  in  this  case,  and  many  othen^ 
they  did  i^t  make  the  best  of  their  cbent's 
case ;  nay,  generally  have  betrayed  their  poor 
client,  to  please,  as  they  apprehended,  ttieur 
better  client,  the  king:  for  so  they  say  they 
are  to  be  counsel  likewise  for  the  icing  in  in* 
dictments,  that  is  to  say,  they  are  to  be  in* 
different  and  upright  between  both,  so  certainly 
they  are  to  be  m  appeals ;  theretbre  that  is  not 
the  reason  why  no  counsel  is  allowed  the  piv 
soner  in  the  indictment ;  but  the  true  reason  in 
probability  is,  that  the  prisoners  in  indictments 
are  generally  so  very  poor  that  they  could  not 
be  at  the  charge  of  having  counsd,  and  so  jion- 
usage  gave  colour  of  a  law. 

The  other  reason*  my  lord  Coke  gives  for  it, 
viz.  that  much  of  the  truth  may  be  discerned 
by  the  prisoner's  behaviour,  or  answers,  which 
would  be  concealed  if  he  spoke  by  another,  la 
not  satisfactory ;  for  the  same  is  to  be  said  in 
an  appeal  As  to  the  public,  it  is  not  material 
whether  a  man  is  prosecuted  and  punished  bv 
an  indictment,  or  an  appeal ;  and  that  appeali 
are  less  frequent  than  mdictments,  is  only  that 
the  first  is  more  chargeable  than  the  last ;  for 
though  we  hear  not  of  late  of  any  appeals  but 
in  murder,  yet  they  lie  in  robbery,  burglanr, 
felony,  and  m  aU  crimes  at  common  law  puniaa* 
able  by  loss  of  life  or  member :  but  though  the 
rule  in  indictments  is,  that  no  counsel  is  air 
lowed,  yet  it  is  confined  to  the  trial.  No  law, 
common  or  statnte,  nor  any  usage,  says,  a  pri> 
soner  shall  not  have  counsel  to  advise  him.  be- 
fore or  after  the  trial ;  and  in  murder,  and  aU 
other  crimes,  it  is  always  admitted ;  and  why 
^not  in  treason  P 

In  treason,  say  some,  it  is  criminal  for  one 
to  advise  or  sohcit  for  the  prisoner ;  and  the 
king's  counsel  said,  he  had  known  one  indicted 

*  See  something  concerning  another  reason 
given  by  lord  Coke,  in  the  Note  to  th&Case  of 
Don  Pantaleon  Sa,  vol.  5,  p.  470,  of  this  Col* 
lectioB. 
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Ibr  Mng'tt  solidfior  in  one  In  hinrh  treason ; 
and  nyn  ihe  court,  it  Ls  crimiJial  for  one  to 
be  solieilor  or  comiKl  in  cases  of  higb  treason, 
vnless  assigned  bj  the  court :  and  whedier  it 
be  so  or  no,  is  worth  inquiry. 

Firrt,  No  law-book  as  ts  this  matter  makes 
«iy  difference  between  treason,  and  other 
crimes;  and  advising  and  soliciting  is  spoken 
of  in  general  terms ;  which  being  reduced  to 
particulars,  wUI  shew  the  absurdity  of  it. 
^  Suppose  I,  obsenrii^  the  indictment  on  which 
the  pnsoner  was  arraigned,  was  erroneous,  and 
should  tiierefore  advise  him  to  move  and  quash 
it  for  that  error :  for,  say  I,  if  you  shoirid  be 
tried  on  this  indictment,  and  found  guilty,  un- 
less you  move  in  arrest  of  judgment,  yon  will 
be  attainted,  and  then  you  can  take  no  ad- 
▼antage  of  that  error ;  and  if  you  be  acquitted, 
voii  may  be  mdicted  again,  and  tried  again, 
because  the  first  indictment  was  erroneous. 

If  this  be  Uw,  as  none  can  deny  it,  is  it  not 
lawful  to  advise  him  ;  and  it  is  not  fh  for  tiie 
«onrt  to  quash  the  indictment  faulty,  notwith- 
^andinff  all  the  cant  of  diklories,  subterfuges, 
and  defending  himself  by  plam  matter  of  fitct 
Or  suppose  I  advise  in  fact,  that  I  hear  that 
»uoh  a  witneffi  is  come  against  him,  I  know  he 
IS  hired  to  do  the  job,  and  I  will  prove  it  on  him 
if  called:  or  suplMMBc  I  tell  him,  I  know  such 
•  witness  is  convict  of  perjury,  and  if  he  will 
call  me,,  I  will  produce  the  records  of  his  con- 
viction ;  can  anj  lawyer  say  these  things  are 
cruntnal  ?  But  if  I  should  advise  a  prisoner  to 
escape  out  of  prison,  shewing  him  the  way  of 
9oing  it,  it  is  criminal. 

^  J*»  ^  «>««8  comforting  a  traitor  is  treason, 
(Co.  Inst  138] ;  but  it  is  meant  where  you  do 
rt  to  keep  him  from  justice,  [Co.  Inst.  188] ; 
for  else  feeding  a  traitor  in  prison  is  treason, 
which  none  will  ajBrm,  [H.  P.  C.  218].  So  that 
reducing  general  words  to  paiticukr  facts,  clears 
the  so^isby  of  them :  nor  is  it  crimmal  to  be 
a  aolioitor  in  treason,  for  where  there  is  no  po- 
aitive  law,  as  in  this  case  there  is  not,  natural 
reason  must  take  place;  and  better  reason 
cannot  be  given  than  what  the  prisoner  in  this 
case  gave:  if  a  man  be  cooped  up,  and  not 
auffered  to  go  about  bis  business  himself,  and 
no  friend  must  be  »mpk>yed  to  do  it  for  him, 
how  is  it  possible  for  hfan  to  make  his  defence? 
I  know,  it  is  said  his  innooency  must  defend 
him ;  but  the  folly  of  that  saying  shall  be 
phewn  in  another  phu5e.  But  say  they,  die 
court  shall  assk;n  him  a  counsel  and  sofidtor ; 
but  when,  and  for  what?  only  for  a  point  of 
law.  •  May  not  a  prisoner  want  a  solicitor  for 
a  matter  of  fact?  Suppose  he  had  occasion  for 
a  witness  which  he  ootdd  not  readily  find,  or 
occasion  for  a  copy  of  a  record,  for  want  of 
which  Mr.  Cornish  suffered ;  was  it  not  rea- 
sonable for  him  to  have  a  solicitor  ?  And  vdien 
shall  the  court  assign  him  a  solicitor  P  only 
when  the  prisoner  comes  upon  his  trial,  and 

gien  it  is  too  late  to  have  any  use  of  Hln* ;  as 
oUedge  was  arraigned  at  twelve,  and  tried  at 
two  o'clock  the  same  day  ;  and  as  was  Mr. 
Cflnusb*8  case.    But,  says  the  king's  conniel^ 


tkey  had  known  eoe  indietod  ftir 
for  beiBflr  a  solicilor  in  such  a  case,  though  I 
do  not  beliere  it;  yet  that  authori^  ms  aa 
fvrther  to  prove  the  niatter,  tkaa  an  m&tttait 
I  loiew  against  a  peiibn  once,  fer  stealiagan 
acre  of  land;  and  ajfainst  another  for  widmly 
and  devilishly  breaking  an  award,  whereby  tua 
unjust  arbitrators  directed  to  the.  pHsansr  ts 
conv^  his  land  to  a  oertain  lord,  without  ai^ 
satisfaction  or  recompeaee,  proved  those  nal* 
ters  to  be  felonies. 

But  though  a  prisoner  may  be  adf  issd,  yet 
that  advice  must  not  be  lediwed  to  writisg. 
Then  suppose  one  man's  memory  be  good,  aiw 
can  bear  aU  the  advice  ffivea  bins,  aiM  aaitber 
•man's  memory  bad,  and  cannot  do  it ;  ti  not 
the  last  hanged  for  having  a  bad  menMiyt 
rather  than  for  his  crime  P  But  though  it  siay 
beredooed  to  writing,  yet  it  must  be  his  .mm 
hand- writing,  and  not  another's ;  how  ridica- 
lotts  is  the  distinction  ?  Suppose  the  priaoacr 
cannot  write,  then  he  is  hanged  for  his  parart^ 
feuk  or  misfortune,  for  not  educating  him,  « 
for  not  being  able  to  educate  him  better.  • 

1¥hiob  is  somewhat  of  kin  to  the  hte  prac- 
tice in  the  west,  where  anny  men  wace  banged 
for  having  old  Jewish  names,  aa  Obadiab,  or 
the  like,  with  a  jest,  that  their  godftflien 
hanged  them.  But  supposeit  is  net  lawful  ia 
genoral  to  be  a  counsel  orsohcitnr,  witb»  or  Is  a 
prisoner  committed  for  high-tieaaon ;  yet  the 
prosecution  being  the  king's,  he  may  flive  a 
privilege  which  the  law  of  Conrta  doUi  ast 
allow,  and  in  this  case  it  was  so  done :  for,  to 
the  confusion  of  those  who  did  this  injury^  and 
of  those  judffes  who  wouid  not  do  the  prisooer 
right,  they  have  printed  the  orders  of  the  low 
and  counsel,  which  appointed  Mr.  West  and 
Aaron  Smith  to  be  his  counsel  and  solicitor. 

If  it  was  lawful  for  the  |>risoner  to  have 
counsel,  and  to  have  advice  in  writing ;  it  aas 
very  unlawful,  and  as  high  a  misdemeanor  ia 
the  king^s  cpunsel  to  order  his  papers  to  be 
taken  away,  as  they  were  oqiable  of  being 
guilty  of ;  both  the  prisoner  and  the  matters 
of  his  defence  beiug  under  the  protection  of  the 
Court 

It  is  not  an  ancient  practice  the  eeiaing  of 
papers,  though  of  late  used ;  it  bqgsn,  I  b6. 
liere,  upon  m3r  lord  Coke,  whose  papers  were 
seized  and  carried  to  the  secretaries  office,  upon 
the  like  pretences  as  of  late,  and  wbeaietmned^ 
were  gelt  <iif  many  bonda  and  odier  seowities^ 
to  a  great  many  thousand  pounds  value,  which 
never  came  to  light.  It  was  afteiwaids  pra&» 
tised  upon  some  members  of  ^>arliament,  and* 
as  I  remember,  voted  illegal,  as  undoubtedly  it 
is  :  for  though  sometimes  you  may'  meet  wMi 
papers  which  may  be  evidence  against  the  pii» 
soner  ;  yet  it  is  possible  that  other  papers  than 
«the  prisoner's  may  bo  mixed  wkh  hia  to  mako 
goad  an  accusation;  nay,  which  is  worsa, 
some  of  the  papers  may  ht  wtthdmwn«  whksii 
maybethe  only  matter  of  his  delbnoe,  and  that 
hath  beenoflen  practised.  And  I  caanot  but 
remember  a  story  about  this  matter:  whensir 
WlUiim  Jonea  died,  it  wu  said,  thai  Me  dM 
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agfml  soiiHif  money  Imt  told  hm  MMoh  his 
MMlor's  atody  to  find  apaper  whkli  would  dis- 
v&rnt  great  uatlers.  A  certain  penon  dis- 
eooning' with  a  privy  •oonnsdlor  aoont  it,  the 
|n4vy-4!oun9ellor  said,  it  was  not  trae;  for, 
aays  he,  if  we  had  had  a  mind  to  hare  done  it, 
coold  we  not  send  a  messenger  on  pretence  of 
•earching  for  treasonable  papers,  and  bring  aH 
the  study  to  WfattehaH,  and  keep  what  we 
would  of  them  f 

'    But  though  that  hatib  been  often  practised, 
yet  this  was  the  tint  time  that  ever  a  prisoner 
Mid  the  instructions  for  his  defence  taken  away 
ifoita  him  ;  and  the  manner  was  worse  than  the 
thing,  it  bein^  done  just  as  he  was  coming  to 
his  trial,  relying  upon  his  writing,  not  his  me- 
mory, for  his  defence ;  besides  the  affony  so 
f;ieat  an  injuiy  put  him  in;  when  he  nad  so 
Itfteat  a  concern  upon  him,  as  the  trial  for  his 
lifo,  and  he  could  not  but  laiow  by  all  that  pre- 
paratien,  diat  it  was  more  than  ten  to  one 
Wainst  him :  aU  which  is  well  seen  in  his  trial, 
^^lerehe  so  pathetically  and  sensibly  pressed 
the  Court  for  justice  in  tnis  matter,  wnich  they 
*exeu8ed  wiUi  such  mean  answers,  that  all 
fnankmd  must  see  they  were  satisfied  of  ^e 
injustice,  and  were  resolved  not  to  do  him 
^light :  they  knew  not  which  way  he  came  by 
the  papers,  diey  knew  not  but  he  may  be  en- 
itanial  who  bitmght  them  him ;    they  knew 
nothing  of  lus  papers,  they  knew  not  what 
^mpers  he  meant ;  that  his  lordship  did  not 
lake  them  away,  and  such-like  stuff :  as  if  it 
was  not  the  duty  of  the  Court  to  relieve  the 
prisoner  against  ^  oppression  of  any  such 
pet  sons  but  themsdhres ;  ebe  why  did  they  not 
vsk  Murrel  and  Sawel  who  stood  by,  and  were 
charged  with  taking  them,  for  the  papers,  and 
'liave  satisfied  themselves  of  them  ?   But  in 
irtith  they  knew  before  what  they  were.    And 
CoHedge  was  a  true  prophet,  when  finding  his 
iSfo  so  beset,  he  said,  this  was  a  horrid  conspi- 
iracy  to  take  his  hfo :  but  it  would  not  stop 
there,  for  it  was  against  aH  the  Protestants  of 
England.    And  the  rule  the  Court  made  at 
last  was  as  unjust,  t}iat  he  should  have  the  use 
iof  some  of  bis  papers  after  he  had  pleaded  not 
ChiiHy,  but  not  before ;  for  suppose  there  was 
Blatter  in  them  which  could  not  be  made  use 
of  after  such  plea,  as  a  plea  to  thf^  jurisdiction 
of  the  Court,  a  pardon,  otherwise  acquitted, 
and  the  like,  ooula  not  be  pleaded,  or  advantage 
taken  of  diem  after  not  GuiHy  pleaded  ;  td- 
though  theiv  was  not  such,  yet  there  might 
have  been  sueh  pleas  for  ought  the   Court 
^knew.  '  How  unjust  then  was  it  for  him  to 
plead  not  Guilty  before  he  should  have  the 
use  of  his  papers  P  But  there  was  matter  in 
them  for  quashing  the  indictment ;  and  he 
hinled  so  much  to  the  Court,  as  that  the  in- 
dictment contained  crimes  ofdifierent  nature, 
as  treason  and  misdemeanor,  and  I  think  it 
*w«B  good  cause  to  quash  the  indictment. 

In  dl  ovil  matters,  two  matters  of  difilnrent 
'Aatures  cannot  be  put  into  one  action,  as  debt 
wad'  twspasa ;  two  capital  crimes  of  difienat 


natoras  caiuMt  be  joined  in  one  mdlattaMit,  aa- 
murdcrand  robbery:  and  for  thesaaae,  and 
another  reason,  treason  and  susdemeanor  can* 
not  be  joined  in  one  indictment ;  for  the  jury 
may  observe,  that  one  part  of  the  indietmeutf 
miuch  in  itself  is  but  misdemeanor,  as  that  he 
said,  the  king  minded  nothing  but  bea^ness, 
6cc.  though  diaiged  in  the  indictment  as  trea- 
son, was  proved,  and  not  the  material  parts  of 
the  indictment,  as  designing  to  seiae  the  king's 
penon.  Sec,  and  finding  some  part  of  the  m- 
dietment  proved,  might  find  him  Guilty  gaie-> 
rally,  wmch  extends  to  every  article  ot  the  in- 
dictment, and  so  the  jury  deceived,  and  the 
prisoner  in  danger;  or  suppose  he  was  ac- 
quitted of  such  an  indictment,  if  it  ought  'to 
have  been  quashed,  whether  the  nrisoner  shew 
the  error  or  not,  he  may  be  triea  sgain  upon 
another  good  indictment  for  the  same  treason. 
If  thermre  what  he  ofiered  was  an  error, '  or 
but  like  an  error  in  the  indictinent,  by  the  law 
which  fovonrs  life,  and  the  jeopardy  on^^Jifo^ 
the  Court  ought  not  to  have  tried  bun  on  thai 
indictment,  but  have  directed  another  indict- 
ment to  have  been  found.  It  is  a  vain  objec- 
tion to  have  aaid,  that  that'  would  have  been 
troublesome.  Is  the  mischief  of  that  compara- 
ble to  that  of  putting  a  man  twice  in  jeopardy 
of  his  life  for  the  same  thing?  But  it  wouH 
have  b^en  adehiy.  I  say  none ;  for  there  waft 
aGrand-jory  in  Court,  and  withm  the  tw6 
hours  time  the  Coun  adjourned  (to  give  the 
king's  counsel  opportunity  of  viewing  the  pri-i 
soner's  papers  which  were  taken  from  him.  and 
to  consider  of  the  method  of  his  prosecution  b^ 
them,  which  they  did,  and  altered  it  from  what 
they  at  first  designed  it^  the  kingV  counsel 
might  have  had  anewbUl  found;  botperadr 
ventore  they  could  not  prevail  with  that  Grand- 
jury  to  have  found  a  new  bill ;  they  remem- 
bered they  had  ill  luck  with  the  mst  bill  at 
London,  which  I  believe  was  the  true  reason  : 
but  I  will  do  the  Court  no  ininry,  in  supposing 
that  to  be  the  cause  of  the  adjouinment  whicn 
was  not ;  it  is  is  true,  in  the  printed  trial,  it  is 
pretended  they  adjourned  in  order  to  dine  ;  yei 
those  that  knew  the  adjournment  was  by  the 
direction  of  the  king's  counsel,  and  overheard 
their  whispering  wiu  the  Chief  Justice  (which 
is  both  an  indecent  and  an  unjust  thing,  and  ia 
neither  better  nor  worse  tfian  a  plaint^  or  de- 
fondant's  whispering  a  judge  while  his  case  is 
before  him.  trying)  ;  and  I  know  that  the 
judges  had  breiudasted  but  a  little  before,  and 
had  no  great  stomach  to  their  dinners,  and 
dierefore  believe,  that  that  before  assigned,  and 
not  what  was  pretended,  was  the  true  cause  i 
they  might  better  have  put  off  their  dinner  to 
their  supper,  than  their  supper  to  their  break- 
fost,  as  they  did,  the  trial  lasting  till  eariy  neit 
morning. 

But  because  of  irregularities  of  Court  and 
counsel,  in  all  these  matters,  are  shifted  off 
and  excused  by  two  sayings  not  understood 
generally;  the  first  whereof  is,  that  the  Court 
is  to  act  for  the  king,  and  the  counsel  are  fof 
the  kmg,  and  no  p^non  must  come  near  th^ 
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wisoiMVy  to  Am  prejudioe  <tf  the  long,  w  in  if  they  ai|se  dungi  at  mdaioe  of  the  ciiiiiv 

raahairis's  case  was  often  said  ;  a  witneaa  was  whereof  the  prisoner  is  aociised,  which  by  law 

panBiUed  to  fpo^  in  an  impertinent  story,  of  a  are  not  evidence,  as  in  this  base,  iu  k>fd  Kos- 

tnofnctlon  between  him  ana  mv  lord  Shaftea-  ad's  case,  cojlonel  Sidney's  case,  Mr.  Haaip^ 

Imry,  in  my  lord  Rnssel's  trial,  of  which  the  den's^  and  Mr.  Cornish's  case,  and  in  inany 

pneoner  oompbdned  that  it  was  deaiflfned  to  in*  ;  more  they  did,  and  as  in  some  of  thero  shall  be 

ceose  the  jury  ;  and  though  the  chief  justice  hereafter  shewn.     If  they  insionate  any  fact 

deckred  it  was  not  evidence,  yet  a  great  while  as  eTidence,  which  is  not  proved,  as  m  my 

aftacward  he  went  on  in  a  like  mannen  nay,  the  lord  Russel's  trial,  that  my  lord  of  Essex  killed 

oonnsel  in  somminf  up  the  eyidence,  repttted  himself  f  if  they  wrest  as  evidence  of  the  fad, 

the  same  matter,  which  was  permitted  because  '  what  in  sense  is  not  so,  as  in  colonel  Sidney's 

it  was  ibr  the  king ;  and  yet,  when  the  earl  of  case,  the  writing  his  book,  (nay,  tor  any  thing 

Anfflesea  began  .to  say  what  the  lady  Chaworth  appeared,  it  was  writ  before  kuig  Cbaries  the 

lala  him,  he  was  snubbed,  and  cut  short ;  and  second  came  to  the  crown)  they  are  couo^ 

Vr.  JBdwwd  Howard  was  served  the  same  against  the  king,  being  against  truth,  as  well  ai 

•auee,  because  it  was  against  the  king :  it  is  against  the  prisoner. . 

fit,  therefore,  to  know  what  is  meant  in  law  by  I  think  no  man  will  deny  the  truth  of  this 

tliose  words.    Nobody  doubts  what  the  Courts  proposition,  That  it  is  as  much  the  king's  in* 

•r  king's  counsel  of  late  days  meant,  but  in  terest  to  have  an  innocent  aocosed  of  treassn, 

law  ^ey  are  not  so  meant :  for  though  many  acquitted,  as  it  is  to  have  a  nooent  aocosed  of 

things  are  said  to  be  die  king's,  as  the  protector  treason,  convicted.    If  that  be  true,  then  let 

of  his  people,  and  more  concerned  in  their  any  one  shew  me  a  reason,  if  he  can ;  ibr  tbeie 

welforethan  any  private  persons ;  yet  they  are  is  no  law  against  it,  why  he  may.  not  have  the 

m  in  preaervation,  and  not  in  property  or  in-  same  liberty  of  clearing  his  innocence,  as  the 

tqrest.    The  highways  are, die  king's,  in  pre-  prosecutor  hath  of  convicting  him ;  I  mean  by 

■ei'vation  for  the  passage  of  his  subjects ;  and  free  and  private  access  of  all  peraons  to  tlie 

whoever  obstructs  them  wrongs  the  king,  as  prisoner,  as  is  used  in  all  other  csapital  matten» 

iw  ia  hurt  when  his  subjects  are  hurt ;  but  in  |  If  it  be  said  he  may  get  some  to  corrupt  the 

property,  die  soil  generally  belongs  to  private  '•  witnesses  againi^  or  suborn'othcro  for  hmi,  the 

persona.    The  king  is  hurt  when  his  sutjects  '  same  may  be  said  in  all  other  matters ;  but  in 

aM<>ppressed  by  force,  because  he  hasengaged  treason  tnat  is  not  a  likely  matter,  for  ffmt^ 

to  derend  them ;  and  therefore  the  offender  ia  rally  the  prisoner  never  knows  what  he  »  ao» 

ponislied  by  the  king,  to  deter  the  offenders,  cused  of,  and  consequently  cannot  know  his 

and  others,  from  committing  the  same  offences ;  .  accuser,  nor  how  ta  provide  a  oounter-evideDoai 

which  ia  for  the  bene6t  ofthe  public.    But  as  till  he  comes  to  be  arraij^ned,  and  then  it  is  too 

ft  man  may  be  oppressed  by  open  force,  so  he  late :  for  generally  he  is  praseDtly  tried  aiWr 

nay  be  oppressed  by  private  msinuations  and  his  arraignment,  as  was  the  caaeof  CoOedlgiL 

frlse  accusations,  and  the  king  has  engaged  to  and  my  lord  Rossel,  and  Mr.  Coroish ;  and 

defend  his  subjects  from  su<m ;  not  that  it  is  persons  committed  for  treason  are  ao  much  the 

poaatble  to  prevent  thena,  but  by  consequence,  less  able  to* corrupt  or  suborn  witnesses,  than 

lliat  is,  by  punishing  siich  as  shall  be  found  any  other  criminals,  that  they  generally,  ac- 

gnihy  of  those  crimes,  which  heretofore  were  corduig  to  the  late  practice,  nave  no  accuser 

paaisbod  with  the  highest  arlntrary  punish-  brought  ftoe  to  fooe  to  them,  on  their  commit 

meuts  we  read  of.    The  consequence  is,  that  it  ment  aa  all  other  criminals  have,  who  always 

iafor  die  king  to  punish  offenden,  to  acquit  the  are  committed  upOB  an  accusation  made  «pan 

folae  accuse^  and  topimish  the  folseaocusers ;  j  oadi  in  their  hearing,  and  their  defence  heard 

diatis  to  say,in  all  caaes  to  do  right  according  before  their  mittimus  made ;  and  whatever  the 

to  larw  and  truth.  ,  pretence  may  be,  yet  in  experience,  it  is  fottniL 

Snrdy  queen  Elizabedi  -gave  the  best  ex-  that  more  peijuries  are  committed  in  prosecn- 

phnadon  ofthe  words,  ^3  Co.  Inst.  79.]  when  dons  for  treason  by  the  accuaara,  than  by  the 

dba  lord  Burleigh,  seemg  sir  Edward  Coke,  witnesses  for  die  prisoner. 

^  then  Attoriipy-General,  coming  towards  One  reason  is,  A  witness  in  treaaon  isiiMiie 

lier,  he  said,  Madam,  here  is  your  Attorney-  :  dlfficuldy  convicted  than  in  any  other  crime>: 

General,  ^  Qui  vro  Domina  Regina  sequitnr.'  For  treason  is  an  Ignis  fatuus^  it  h  here  and 

Nay,  says  ahe,  I'll  have  the  woras  altered,  for  there,  as  OoUedge  was  first  in  London,  than  in 

it  shonid  be,  *  Uui  pro  Domina  Veritate  se«  Oidbrd ;  it  is  not  confined  to  plape  or  time,  as 

qnitor.'  all  other  crimes  are ;  in  all  <rther  crimes,  aa 

For  the  king,  and  for  truth ;  they  are  sy-  murder,  robbery,  or  the  like,  it  must  be  proved 

the  king  against  the  to  be  within  the  county  where  laid ;  it  must  be 


lymous-  words ;  for  the  king  against  the  to  be  within  the  county 

tram  is  a  contradiction.    And  the  ludgesand  of  the  person  named  m  the  indictment,  which 

Idag's  counsel  having  taken  an  oatn  to  advise  are  evidences  of  fact,  which  in  some  sort  prove 

flie  icing  nceordiog  to  the  best  of  their  cunning,  themselves.    And  there  was  but  one  that  I  r^ 

which  18  according  to  law  and  tnUh  ;  if  there^  member,  for  Gates  I  do  not  count  one,  was  ever 

tam  the  king's  counsel  use  means,  and  the  justly  convicted  of  peijury  in  treaaon,  and  that 

ooort  permit  them  so  to  do,  to  suppress  truth,  too  was  for  want  of  cunning,  for  he  foolishly 

or  to  diaaUe  the  prisoner  firom  making  his  in-  swore  to  time  aaweU  aa  place,  which  a  witoefi 

lypoar,  ai  a  Coiledga's  caio  wia  done,  i  in  Mr.  Hampd«B'a  trial  w^oU  sever  behnra|^ 


notires  of  fabse  witnesses  for  the  prisoner. 

Now  as  for  th«  kingc  and  ibr  the  truth  are  the 
iame,  ao  for  the  king  and  for  the  law  are  the  same/ 
The  laws  are  the  king's,  as  he  is  to  see  the 
ey^catiiMi  and  preservation  of  them ;  so  for  the 
Idng  against  the  law  is  a  contradiction. 

'nMTefore  to  try  a  prisoner  upon  a  vicious 
indictmait,  as  was  done  in  CoHed^'s  and 
eolond  Sidney's  cases,  is  asainst  the  king  as  it 
is  against  the  law,  for  by  tnat  means  he  is  in 
dhmger  to  be  hanged  if  conyicted  ; '  or  tned 
twice,  if  acquitted  ;  which  is  aguinst  law. 

It  is  no  salvo  of  the  matter  what  the  judges 
«dd  in  CoHedge's  case,  tiiat  the  evidence  of 
niademeanor  is  no  evidence  of  treason  ;  for  the 
mne  inay  be  said  in  an  indictment  of  murder 
and  robbery ;  nor  that  the  judges  would  take 
care  to  inform  the  jury  which  was  evidence  of 
treason,  which  of  misdemeanor,  which  they 
jprmniEed  to  do,  but  were  not  as  ffood  as 
tlieir  words,  as  shall  be  shewn;  for  tne  court 
may  forget  so  to  do,  and  the  jury  may  forget 
what  the  court  said  to  th^m  of  that  matter. 

Bat  notwithstanding  aU  this,  if  t]ie  prisoner 
WIS  innocent,  there  mdd  be  no  harm  done  to 
bim,  lor  his  innocence  would  defend  him: 
Hiis  VFas  a  saying,  and  as  mortal  it  w&s  to 
Vflzbarris,  to  Colk^dge,  to  colonel  Sidney,  to 
Ifr.  Cornish,  and  several  others,  .as  was  the 
letter  e  amongst  the  Ghreeks.  It  is  true,  my 
lord  Coke  n^  the  expression,  but  in  another 
•ense  than  that  of  late  practised.  I  would  fain 
know  what  they  meant  oy  the  exinression ;  Is  it, 
that  no  man  will  oreverdidswearialsly  againsta 
ttriaoner  in  treason.  If  that  be  true,  bow  came 
me  same  persons  to  be  so  violent  against  Oates  for 
what  be  swore  against  Ireland  ?  or  do  they 
that,  let  an  accuser  swear  never  so  vio- 
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to  do :  Besides*  malice  and  revenge,  whi.ch  in  late  times,  and  the  manner  of  usage  of  the  pri- 
proseeotorS  and  accusers  in  treason  are  gene-  soners,  it  is  so  very  much  like,  or  ratoar 
raly  the  motives,,  go  farther  than  money  or  worse  than  the  practice  of  the  inquii^tion,  as. I 
idness,  which  ir  used  in  any  case,  are  the    have  read  it,  that  1  sometimes  think  it  was  in 

order  tto  introduce  popery,  and  make  the  in* 
quisition,  whicli  is  the  most  ccrrible  thing  in 
that  religion,  and  which  all  nations  dread,  seem 
easy  in  respect  of  it.     I  will  therefore  recount 
some  undeniable  circumstances  of  the  late  prae- 
tice :  a  man  is  by  a  messenger,  without  any 
indictment  precedent,  which  by  the  common 
law  ought  to  precede,  or  any  accuser  or  aecu* 
sation  &at  he  knows  of,  clkpt  up  in  dose  prison, 
and  neither  friend  or  relation  must  come  to  him, 
he  must  have  neither  pen,  ink  or  paper,  or  know 
of  what,  or  by  whom  he  is  accused ;  he  mu9| 
divine  all,  and  provide  himself  a  countet'-evi- 
dence,    without  knowing  what  the  evidence 
is  against  bim.    If  any  person  advise  or  solicit 
for  him,  unless  asdgned  by  the  court  by  whibh 
he  is  tried,  they  are  punishable :  he  is  tried  as 
soon  as  he  comes  into  the  court,  and  therefora 
of  a  solicitor  there  is  no  occasion  or  use ;  if  tht 
pritfoner  desires  counsel  upon  a  point  of  law,  at 
was  done  in  my  lord  Russel's  trial,  the  oouns^ 
named  must  be  ready  to  argue  presently,  and 
the  court  deliver  their  judgment  presently  with* 
out  any  consideration.     The  prisoner  indeed 
hath  liberty  to  except  to  thirty -five  of  the  iory 
peremptoruy,  and  as  many  more  asliebadb 
cause  to  except  to,  hnt  he  must  not  know  be- 
forehand who  the  jury  are ;  but  the  king's 
counsel  must  have  a  copy  of  them ;  he  must 
hear  all  the  witnesses  produced  to  prove  bin 
guilty  together,  without  answering  each  as  hs 
comes,  for  that  is  breaking  in  upon  the  king's 
evidence,  as  it  is  called ;  tnlbugh  it  hold  many 
hours,  as  it  happened  in  most  of  the  trials :  bs 
must  not  have  any  person  to  mind  him  what 
hath  been  sworn  against  him,  and  forgotten  hf 
him  to  answer;  for  if  that   were    allkyirsil 
tbe  prisoner  perhaps  may  escape  banging,  an4 
that  is  against  the  king :  there  is  aprocbmatiaii 
to  caD  in  all  persons  to  swear  against  bim,  nons 
is  permitted  to  swear  for  him ;  all  the  imperi 
tinent  evidence  that  can  be  given  ispennitted 
against  him,  none  for  him  ;    as  many  coimsd 
as  can  be  hired  are  allowed  to  be  against  bim, 
none  for  him.    Lietany  person  considei^  tmly 
these  circumstances,  and  it  is  a  wonder,  how 
any  person  escapes:  it  is  downright  tying  • 
man's  hands  behind  him,  and  baitmg  bim  to 
death,  as  in  truth  was  practised  in  all  thaam 
cases.    The  trial  of  Ordeal,  of  walking  be* 
(ween  hot  iron  bars  blindfold,  which  was  aba* 
lished  for  the  unreasonableneski  of  it,  thoitt^  it 
had  its  saying  for  it  too,  that  God  would  lead 
the  blind  so  as  not  to  be  burnt  if  he  werein- 
nocent,  was  a  much  more  advantageous  trial 
for  the  suspected  tha!n  what  of  late  was  {wao* 
tised,  where  it  was  ten  to  one  that  the  ^g^nafi 
did  not  escape.    If  any  of  tb^se  things  lamrm 
been  le^y  practise^,  I  have  nothing-  to  sajr 
against  it,  but  I  have  never  read  any  tiling  of' 
oommonor  statute  law  for  it.    And  1  can  with 
better  assurance  say,  than  any  peraon.wbo bulb 
practised  these  things,  that  np  btw  in  England 


iently  and  circumstantially  against  a  prisoner, 
yet  if  be  be  innocent  it  will  ao  him  no  harm  ? 
if  that  be  true,  I  would  fain  know  how  the 
ttisoner  shall  escape ;  is  it  that  his  innocence 
shall  appear  in  his  forehead,  or  an  angd  come 
Irom  beaven  aud  disprove  the  accuser?  Neither 
ofwbich  we  have  observed,  though  all  have 
Snd,  and  I  believe,  that  some  pei'sons  have 
been  ye^y  innocently  executed.    Or  shall  the 
accuser  oe  detected  by  the  bare  questions  of 
tbe  prisoner  f  That  I  tnink  will  not  be  neither  ; 
and  tberefore  to  instance  in  the  only  person 
who  bath  of  late  escaped  in  a  trial  oi  treason, 
wbefe  there  vras  a  design  against  his  life,  which 
was  my  lord  Defaunere,  if  he  had  not  had 
witnesses  to  have  proved  the  persons  mentioned 
t6  have  been  with  him  at  the  place  and  time 
twnrn  against  him  to  be  in  other. places,  it  was 
not  his  &nial  had  served  his  turn,  but  he  would 
bave  run  the  same  fote  with  my  lord  Bran- 
don.   Nay,  I  am  apt  to  think,  had  he  been 
tried  1>y  »  jury  ot  commoners  packed,  as, 
St  that  time,  tney  usually  wei'e,  be  had.  not 


inn  it,  what  I  ooander  ibe  pnctioe  of 
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Mnarranls  them;  and  ifnoti  thenooittider  the 
VDreasoDabkness  of  these  methods.  * 

There  is  yet  one  objection  to  be  answered, 
which  being  a  Very  great  hardship  upon  the 

g^soner,  gives  some  colour  of  imposing  other 
ardships  upon  him,  to  wit,  that  a  witness  can- 
not be  examinetl  for  the  prisoner  on  his  oath 
in  a  trial  upon  an  indictment  of «  capital  matter. 
It.  is  not  oecause  the  matter  is  capital,  fi>r 
then  no  witnesses  oufifht  to  be  ejtamined 
npoii  oath  for- the  anpeueein  a  capital  mat- 
ter ;  neither  is  it  oecause  it  is  against  the 
king,  for  tlien  no  witness  ought  to  be  examined 
on  oath  for  the  defendant  in' a  trial  upon  an  in- 
dictment of  anv  criminal  matter ;  yet  In  in« 
dictiinents  of  all  criminal  matters,  not  capita],  it 
is  permitted  to  the  prisoner. 

.  To  say  truth,, never  any  reason  was  yet  given 
for  it,  or  I  think  can  be,  if  you  believe  my  lord 
Coke,  3d  Instit.  fol.  79.  oi  which  opinion  my 
lord  Hale  is,  in  his  Pleas  of  the  Crown*,  that 
that  practice  is  not  warranted  by  any  act  of  par- 
liament, book-case,  or  antient  record,  and  that 
there  is  not  so  much,  as  scintilla  Juris  for  it: 
for  he  sajB,  when  the  fault  is  denied,  trudi 
cannot  appear  without  witnesses.  As  for  what 
is  pretended,  that  it  is  swearing  against  the 
king,  and  therefore  it  is  not  alloweaof;  it  is 
a  canting  reason,  which,  put  into  sensible  Eng- 
lish, a  man  will  be  ashamed  to  own.  And  as  slight 
is  the  reason,  that  it  being  a  matter  of  so  high 
a  moment  as  a  man's  life,  the  prisoner  will  be 
the  niore  violent  and  eager,  and  the  witnesses 
may  be  more  prevailed  upon  to  swear  falsely, 
more  than  they  would  be  in  a  matter  of  less 
moment:  the  weakness  ai  that  reason  hath 
been  in  part,  and  shall  be  further  shewn.  I 
think  none  wiU  deny,  but  the  end  of  trials  in 
any  matters  capital,  criminal,  or  civil,  is  the 
discovery  of  truth :  next  it  is  as  necessary  for 
the  prisoner  to  have  witnesses  to  prove  his  in- 
nocence, as  it  is  for  the  king  to  have  witnesses 
to  convict  him  of  the  'crime :  which  proposition 
is  agreed  by  the  practwe,  it  being  always  per- 
mitted, that  the  prisoner  shdl  produce  what 
witnesses  he  can,  but  they  are  not  to  be  upon 
<wth.  In  the  hst  place,  since  truth  cannotappear, 
but  by  the  confession  of  the  party,  or  testuaony 
0f  witnesses  of  bo^  sides,  it  is  necessary  to  put 
all  the  engagement  as  well  on  the  witnesses  of 
part  of  the  prisoner^  ^  of  part  of  the  kbg,  to 
say  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  as  the  nature  oFthe  matter  will  bear : 
and  as  yet  no  better  means  has  been  found 
ont  than  an  oath  ;  which  if  denied  to  the  pri- 
soner's witnesses,  either  he  is  allowed  loo  great 
an  Advantage  to  acquit  himself,  or  he  is  not  al- 
lowed enough. 

'  If  all  that  his  witnesses  say  without  oath, 
shall  have  equal  credit,  as  if  they  swore  it, 
then  hd  hath  too  much  advantage  ;  for  men 
maybe  found  who  will  say  fiilsely,  what  diey 
will  not  swear,  as  is  plain  enough.  How  often 
dodi  a  defendant  say  in  a  plea  at  law,  that  a 
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'deed  is  Jiot  his,  which  yet  in  m  smmm  j| 
Chancery,  he  will  confess  to  be  his  f  If 
his  witnesses  shall  not  have  credit  becaase  mA 
sworn,  to  what  purpose  then  is  it  peraiittM 
him  to  produce  themP  If  they  shall  l«ve 
credit,  but  not  so  much  as  if  sworn,  I  ask  hoif 
much  credit  shall  be  given  ?  Is  it  two,  tbrea 
or  ten  witnesses  without  oath  shall  be  equita* 
lent  to  one  upon  oath.?  And  besides,  thatqoes^ 
tion  never  was  nor  can  be  answered,  what  owdit 
shall  be  given  theni  ?  There  is' an  unreasooabte 
disadvantage  put  on  the  prisoner,  diat  a  witae^ 
produced  on  his  part,  of  equal  credit  with  thi 
witness  against  him,  shall  not  have  equal  cvs4ilt 
given  him,  because  he  is  not  on  his  oath; 
whereas  he  is  ready  to  deliver  the  same  things 
On  his  oath,  if  the  court  would  administer  it  to 
him :  And  yet  that  difference  was  taken  ia 
Fitzharris's  case,  as  to  the  credibility  of  £vo> 
rard  and  Oates,  the  first  being  upon  his  oath, 
the  last  not. 

I  do  not  offer  this  as  any  reflection  upon  the 
late  proceedings,  but  as  a  reason  why  mattsM 
in  capital  pro<^edings  ought  not  to  nave  bees 
carried  fmher  than  heretofore  they  were, 
•gaiBrt  Ae  prisoner,  by  ezunple  of  m  hdn*. 
sonaUe  a  practice. 

But  to  return  to  the  trial  of  CoUedge,  wfajdi 
came  on  in  the  afVernoon,  when  the  Attoniey 
insisted  that  the  kin^f's  witnesses  ought  notts 
be  examined  out  of  the  hearing  of  each  other, 
in  which  he  was  over  ruled,  but  the  rule  set 
observed,  nor  was  it  material :  for  the  kiuff^ 
counsel  having  the  prison^'s  writings,  andby 
them  obserrea  how  he  intended  to  nnke  im 
witnesses  against  him  contradict  themsel?eK, 
they  did  not  produce  such  witnesses  as  wsM 
not  instructed  to  concnr  in  the  evidtticeof  the 
same  matter,  but  produced  only  such  as  were 
instructed  to  give  evidence  of  mstinct  matteis* 
And  therefore  Dugdale  was  fii-st  prodoead, 
who  ^ve  evidence  of  vilifying  words  spoke  of 
the  king  at  several  times,  at  Oxford  and  Loa* 
don,  by  the  prisoner,  to  himself  alone ;  that 
he  shewed  the  witness  several  scandalous  libeki 
and  pictures,  and  said  he  was  the  author  of 
them  ;  and  that  he  had  a  silk  armour,  a  braes 
of  horse  pistols,  a  pocket  pistol,  a  sword ;  that 
he  said,  he  had  several  stout  men  to  stuidby 
him,  and  that  he  would  make  use  of  them  we 
the  defence  of  the  protestant  reUgion ;  He  said. 
The  king's  party  was  but  a  hand&l  to  hispartju 
Stevens  swore  tne  finding  <^'  the  original  of  the 
Raree-show  in  the  prisoner's  chamheEs.  Jofaa 
Smith  swore  his  speaking  seandalous  words  of 
the  king,  and  of  his  having  his  simonr ;  and 
that  WSesa  he  shewed  it  the  witness,  he  said, 
These  are  things  that  will  destvoy  &e  pitiful 

Siards  of  Rowley ;  that  he  said,  Heexpectsd 
e  long  would  seise  some  of  the  mendwis  of 
parliament  at  Oxford ;  which,  if  dons,  he 
would  be  one  should  seize  the  long  ;  thaths 
said,  Fitzgerald,  at  Oxon,  had  ma£  his  asia 
bleed ;  but  bdbrt  kuigy  he  hoped  to  see  *  gmst 
desl  more  blood  shed  for  tbe^ianse  ;  thstiisi^^ 
nay,  if  Rowley  hisuidf,  came  to  disarm  ma 
cityi  h« inmid  be  ^dpfHk^  bim.    Wbpm 
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of  no  snch tiling':  that  he  would  hare  Bolron 
to  be  a  witness  against  Coitedg^  and  told  him 
what  he  should  say,'  lest  they  should  disagree 
in  their  evidence ;  that  he  heard  Haynes  say^ 
he  knew  nothing  of  a  popish  or  presbytertatt 
plot ;  but  if  he  were  to  oe  an  evidence,  h« 
cared  not  what  he  swore,  but  would  swear  any 
thing  to  ^et  money.  Mowbray  said,  Smitb. 
tempted  him  to  be  a  witness  against  CoHedge/ 
and  was  inquisitiTe  to  know  wiiat  discourse 
passed  betwixt  him  and  my  lord  Fairfhz,  sir 
John  Hewly,  and  Mr.  Stem,  on  the  road  ;  and 
wid,  that  if  the  parliament  would  not  gire  the 
king  money,  and  stood  on  the  bill  of  exclusion, 
that  waspretaice  enough  to  swear  a  design  to 
seize  the  kin^  at  Oxford . 

Everardsaid,  Smith  told  him  he  knew  of  no 
Presbyterian  or  Protestant  plot,  and  said,  justice. 
Warcop  would  have  persuaded  him  to  swear 
against  some  Lords  a  Presbyterian  plot,  but  he 
mew  of  none ;  He  said  Haynes  told  him  it 
was  necessity,  and  hard  pay  droveiiim  to  sp^ 
any  thing  against  the  protestants ;  and  bein^. 
questioned  how  his  testimony  agreed  with  what 
he  formerly  said,  answered,  he  would  not  say' 
much  to  excuse  himself ;  his  wife  was  reduced 
to  that  necessity,  tlmt  she  begged  at  Rouse's 
door,  and  mere  necessity  drove  him  to  it,  and 
self-preservation,  for  he  was  brought  in  guilty 
when  he  was  taken  up,  and  was  obliged  to  Jo 
something  to  save  his  life,  and  that  it  was  a 
judgment  upon  the  king  or  people ;  the  Irish- 
men's swearing  against  them  was  justly  fallen 
on  them,  for  outing  the  Irish  of  their  estates.    , 

I^irkhurst  and  Symonssaid,  they  had  seetf* 
at  OoUedge's  house  his  arms,  about  the  latter 
end  of  November.    Yates  said,  Dugdale  be- 
spoke a  pistol  of  him  for  Oolled^,  which  he 
promised  to  give  Colledge.  And  upon  discourse 
some  time  met  the  Oxford  narii|ment,  Yates 
said,  Colledge  was  a  very  nonest  man,  and'- 
stoodup  for  the  good  of  the  king  and  govern-  * 
ment.    Yes,  said  Dugdale,  I  b^lie^e  he  does, " 
and  I  know  nothing  to  the  contrary.    Deacon 
and  WMtaker  said  they  knew  Colledge  was  bred 
a  protestant,  and  went  to  church,  and  never  to  «' 
conventicle  that  they Jcnew  of,  andthouehthim 
an  honest  man.     Neal,  Rimington,  Janner,' 
and  Norris,  to  the  same  purpose ;  and  Norris, 
that  Smith  (in  company  where  was  discourse  of 
the  parliament-men's  Ming  agreed  to  go  toOx* 
ford,^  said  he  hojped  they  would  be  well  pro* 
vided  to  go,  if  they  did  go.     £1.  Hunt  said  a ' 
porter,  in  her  master'a  absence,  brought  the 
prints  taken  in  C^ledge's  house  eight  weeks 
before ;  and  said,  Du^ndale  told  her,  aftor  her 
master  was  in  prison,  no  did  not  believe  Colledge, 
had  any  more  hand  in  any  conspiracy  against ' 
his  majesty  than  the  child  unborn  :  and  he  had 
as  iie?e  have  eiven  an  handred  pounds  he  had 
never  sjyoke  ^^-hat  he  had ;  and  that  he  had  no- 
thinff  to  say  against  her  master,  which  wouJdl 
toudi  his  life. 

Having  summed  up  ail  the  material  part  of 
the  endence  in  order  it  was  given,  for  or  against 
the  prisoner ;  let  us  see  whether,  upon  the 
whole,  an  honest  understandiag  jury  eouid*" 
I     3  B 


•#orelieeaijl,  Unless  the  kmg  would  let  the 
iMaiiHSnt  Bitat  Oxon,  they  would  seitse  him, 
end  bring  him  to  the  block;  andthathesaid, 
fte  efty  had  1,500  barrels  of  powder,  and 
10^,000  men  ready  at  an  ^hour's  warning. 
Twhemlc  swore,  he  said  at  Oxford,  that  he 
wished  the  long  would  begin  ;  if  he  did  not, 
they  would  begin  with*  him,  and  seize  him ; 
and  said,  he  came  to  Oxford  for  that  purpose. 
•  Mr.  Masters  swore,  that  in  discourse  be- 
tween him  and  the*  prisoner,  he  justified  the 
gfoeeedmgs  of  the  parliament  in  1640,  at  which 
me  witness  wondered ;  and  said.  How  could  he 
j^aSfy  tiiftt  parliament  that  raised  the  rebellion, 
•ttdcot  eff  the  kin^s  head  f  To  which  the 
prisoner  replied,  That  that  pariiament  had 
done  nofhhig  but  what  they  han  just  cause  for, 
and  that  the  parliament  which  sat  last  at  West- 
minster was  of  the  same  opinion  ;  that  he  called 
tdie  prisoner  Colonel  in  mockery  ;  who  replied, 
Mock  not,  I  mav  be  one  in  a  little  time. 

Sir  WiUiam  Jennbgs  swore  as  to  the  fight- 
ing wftfi  Fitzgerald,  and  the  words  about  his 
Meeting^. 

For  the  Prisoner. 

Hickman  said  he  heard  Haynes  swear, 
Ged'danra  him,  he  cared  not  what  he  swore, 
Qor  whom  he  swore  agamst,  for  it  was 
Ms  trade  to  geit  money  by  swearing.  Mrs. 
Oliver  said,  Haynes  writ  a  letter  in  her 
iMer'e  name  nnknownto  her  father.  Mrs. 
Hall  said,  she .  heard  Haynes  own  that- 
be-wne  employed  to  put  a  plot  on  the  dis- 
senting-protestants.  Mrs.  Rit^ards  said,  she 
beard  nini  say  the  same  thing.  Whaley  said, 
Paynes  stole  A  silver  tankard  from  him.  Lun 
«ia,  Hvfnee  said  the  parliament  were  a  com- 
MOT  of  nmesior  not  eivingthe  long  money, 
wt  be  would  help  the  king  to  money  enough 
odti>f  the  fanatics  estates.  Oates  said,  Tur- 
herrile  said,  a  little  before  the  Witnesses  were 
■woni  at  the  Old  Bailey,  that  he  was  not  a 
witBeee  against  the  prisoner,  nor  could  give  any 
evidence  agamst  him ;  and  after  he  came  from 
Qzierd,  he  eaid,  he  had  been  svrorn  before  the 
Chvad-Jury  against  the  prisoner,  and  said,  the 
uratefltant  cfti^ns  had  deserted  him,  and  God 
dpBttfeilihni  he  would  not  starve.  That  John 
Smith  said,  *  God  damn  him,  he  would  have 
OoUedge's  Mood.  That  he  heard  Dugdale  say, 
that  lie -knew  nothing  against  any  protestant  m 
Ba^jtMid  ;  and  being  tsxed  that  he  had  gone 
iguost  his  <^Qii0oience  in  'his  evidence,  he  said 
ftoiraS'leDg  of  Colonel  Warcnp,  for  he  could 
MiKi  money  elae  :  that  he  had  given  out  that 
be  bed 'been  poisoned,  whereas  in  truth  it  was  a 
dapi  'BhJcesud,  that  fimith  told  him  Haynes's 
MmjO¥U9y  was  a  sham  plot^  a  meal-tub  plot. 

':BoM9  said  Smith  would  have  had  him  mven 
Mdeoee against  sir  John  Brooks,  that  sir  John 
sbottld'  say  there  would  be  cnttmg  nf  throats  at 
(bdbrdyiuid  that  the^parliament-men  went  pro* 
vtdeiHwitii  fbory  five^  six,  or  ten  men  a  piece ; 
afid 'tliBe  there'  was  a  consult  at  Grantham, 
wtereokit  waa  resolved,  Aat«  H  was  better  to 
wJiiliiJiinytlMia  k*hii»f9»  whefeaehekiiew 

T#l..  Till. 
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lirith  ag^  •OBfciQOoe,  bavegiTeaibefieQ^ 
tii«  then  j/ary  di4  i  ^f  wheuer  an  upriglxt 
<XNirt  €euld»  vnlb  a  gtMNl  oontcieiioe  have  idmr- 
ed  they  were  well  satisfied  in  the  verdictj^Tep^ 
«g  all  the  four  judges  ip  that  case  did,  tuoiu^I^ 
thechief  justice  North  only  spoke  the  wocos. 
And  thougch  it  is  too  late  to  advantage  the  de- 
eelsedy  yet  it  will  do  right  toithe  memory  of 
tbe  mMi,  to  whose  de^Lroos  management  on 
1^  trial,  many  now  alive  owe  the  continuance 
of  their,  lives  to  this  day.  It  was  not  their  in- 
Qocenoe  protected  the  brd  Fairfax^  sir  John 
Brooks^  and  many  others  before-mentioned, 
and  many  not  named  in  the  trial,  butCoUed^e*s 
baffling  tnat  crew  of  witnesses,  and  so  pJauily 
detecting  their  falshood,  that  the  king's  counsel 
never  durst  play  them  at  any  other  person  but 
the  earl  of  Hhaflesbury,  as  shall  be  shewn  ; 
and  failing  there  they  were  paid  off,  and  va- 
nisbed,  and  never  did  more  harm  visibly  ;  what 
onder-hand  practices  they  might  be  aKertvards 
guilty  of,  I  Know  not. 

Who  could  believe  any  one  of  fhose  four 
witnesses,  Dugdale,  Haynes,  Tucbervile,  and 
8mith,  if  it  were  tor  no  other  reason  than  the 
jmprobability  ef  the  thing  ;  for  (as  CoUedge 
■aid)  was  it  probable  he  should  trust  things  of 
that  nature  with  papists,  who  had  broke  their 
i^ilh  with  their  own  party,  who  could  lav  grea- 
ter obligations  of  secrecy  upon  them  tnui  he 
was  aUe  to  do  f  Tbathe,  a  Protestant,  diould 
tenst  people  who  had  been  employed  to  cut  Pro- 
iBSlanti*  throats  ?  And  neither  of  them  ever 
4boovered  any  of  the  things  they  swore,  till 
•Her  the  Oxford  parliamait,  Ukough  most  of 
Ihem  were  pretended  to  be  spoken  and  tran- 
laeted  before. 

:  Who  eouM  believp  Dugdale  in  any  of  his 
a[ridence  against  the  prisoner,  when  Oates  tes- 
tified against  him,  that  he  said  he  knew  no- 
thing against  any  Protestants  in  England  P 
Andbebf  taxed hj  Oates,  that  he  had  gone 
Mpanisthis  cooacienceinlus  evidence  against 
voUedge  lo  the  grand  jurv  at  London,  he  swd, 
it  was  Jong  of  ookMiel  Warcup,  for  he  conkl 
|[et  no  money  eke  ;  which  is  a  plain  oonfes- 
non  h®  had  sworn  wronflp,  and  of  the  cause  for 
which  he  did  it,  and  of  the  person  who  in- 
4needhim  to  do  it.  That  he  had  given  out 
that  he  was  poisoned,  whereas  his  disease  was 
adapi  which  was  an  ill  thin^  in  him,  as  it  im- 
^M acbar]re  of  poisoning  hun  on  other  per- 
sona; And  when  Elizabeth  Hunt  testmed 
a^nst  him,  that  he  said,  afier  CoUedge  was  in 
prison,  that  be  did  not  believe  Colledge  had  any 
more  hand  in  any  conspiracy  agaiost  the  king 
than  the  child  unborn ;  and  that  hehad  as  here 
havegi^enan  hundred  pounds  he  had  never 
apoken  whathehad;  and  that  he  had  nothing 
i»  say  against  CoUed^  which  could  touch  bits 
life:  And  when  Yates  testified  against  him, 
that  when  Yates  said  Colledge  was  an  honest 
nan,  and  stood  up  for  the  good  of  the  king  and 
government ;  Yes,  said  Dugdale,  1  bdi<eve  he 
wes,  and  I  know  nothing  to  the  contrary. 

Who  eouM  believe  Haynes  in  any  part  of  his 
•vidsMB  agiiost  the  priaoiier^  when  Mn.  Hall 


w 

andBIiy.  RichjBPdsipid»ha^owpcd'hei!fasjW»t 
played  to  put  a  plot  upon  the  difisffliiag  m> 
testants?   When  Whcley  testified 


that  he  was  a  thief,  and  bad  stale  Whiley^ 
tankard?  When  Luu  testified  that  HayiKes siif 
the  parliame^t  were  a  company  of  rogues  fiir  Mt 
giving  tiieking  money ;  but  he  would  help  ^ 
king  to  money  enough  out  of  the  fifialiiBi 
estates  ?  When  Hiokman  testified  i^paimt  fain  h$ 
heard  him  say,  God  damn  him,  hecared  not  whit 
he  swore,  nor  against  whom.ha  swore^lbr  it  was 
his  trade  to  get  money  by  swearing  ?  Whm 
Mrs.  Oliver  Miid,  that  he  had  writ  a  letter  ia 
her  fiither's  name,  without  her  fiuher's  kiSP 
ledge?  When  Bohxm  testified  agjaipst  l■^^ 
that  he  said  he  knew  nothing  of  a  PopiA  era 
Presbyterian  Plot,  but  iif  he  were  to  be  an  ari^ 
denoe,  he  cared  not  what  he  swore,  but  wonld 
swear  any  thing  to jget  monev  ?  WhanEvanvl 
testified  against  him,  that  be  sault  Nawsn^y 
and  hard  pay  drove  him  to  say  any  thing  •pia^ 
the  Protestants ;  and  being  taxed  that  his  ari- 
dence  agamst  CoUedge  agieed  not  wift  whatM 
had  fi>rm^ly  said,  he  saidlie  could  not  exeuM  il, 
but  hispoverty  and  self-preservatian  drove  him 
to  it?  Which  was  aplain  oonfiesaionorthefias- 
hood  of  his  evidence,  and  of  the  reason  of  it$ 
and  added,  it  was  a  iudgment  upon  the  Idog 
or  people,  the  Irishmen's  aweariag  against 
them,  tor  outing  the  Irish  of  thair  estrtesx 
which  can  have  no  other  sense,  than  die  Irish* 
men's  forswearing  themselves  against  the  En%* 
lish  was  a  judgment,  &c. 

How  could  Turbervjle  be  believed  in  any  part 
of  his  evidence  against  CoUedge,  when  QaM 
testified  agfaittst  him,  that  he  Mud,  a  little  be- 
fi>re  the  witnesses  were  sworn  agaiuft  CdMgi 
at  the  Okl-Bailey,  that  he  was  not  a  witne» 
against  him,  nor  could  give  any  cridwn 
against  him;  and  yet  afterwards,  at  ObmPi 
Turbervile  told  him  V  ^^  sworn  against  €ol-^ 
ledge  to  the  grand-jury,  and  aaidy  we  Bntsi- 
tant  citizens  Cad  deserted  him,  and  God  dana 
him,  he  would  not  atarve:  whiak  wapods,  I 
think,  need  no  explanation. 

And  lasthr«  how  ooold  Smith  be  belisved  ia 
any  part  of^  his  evidence  a^;ainst  the  piisoMWp 
when  it  was  testified  a^iainst  him  1^  tUat^ 
thait  he  said  Haynes's  discovery  was  a  Sham* 
Plot,  a  Meal-Tub-Pk>t?  Themeeniiwef  tba 
words,  1  think,  are  wdl-knowa:  That  ht 
would  have  had  Bolron  swear  agaijut  sir  Johft 
Brooks,  the  lord  Shaftobury,  and  Cqiloi^a, 
things  of  which  he  knew  nothutf  ,  and  told  Juni 
what  he  should  swear,  lesttiieyuKMihl  diMvaa 
in  their  evidence.  When  it  was  testified  agamst 
hun  byOates,  that  he.,  said  God  damn  him,  he 
would  have  Cotted^hi  blood  ?  when  it  im 
testified  aninst  ium  bv  Biowbimy,  that  he. 
tenmted  Mowbray,  to  be  a  witness  against 
Colled^  and  sir  John  Brooks,  and  was  wetf 
mqniritive  to  know  what  discourse  he  had  wiA 
the  h«d  Fairfax,  sir  John  Hewley,  and  Mr. 
Stem,  on  the  road  to  Oxen;  and  aaid,  if  the 
pariiament  did  not  give  .the  king  ■MnBy,biii 
slnod  on  tibe  biU  of  fixdurion,  thetwM  pnH 
tenoe  enoiigl^  to  swear  a  dofigia  te  eeiiellift 
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Iday  M  Qnttf  wkn  Btcriri  and  iMiiy 
-^  ^ituMbd  he  iaid  h*  knew  «r  no  Pmbt- 
er  PMeitBiil  Ptot  Kim,  if  ColMg«^ 
MB  ««i«  credited,  it  Was  impoBsMe  the 
^•wiftneflMs  conid  beerediteo;  thatWM 
■|*»mI  by  tfae  court  to  be  true  ufioa  tbe  trial. 
'IkB  flBBwer  on  the  trial  waa,  4hai  thi^  Ma^t 
wen  on  tbciroatha,  die  prisoaer'a 
not;  which  was  a  reaion  in  words,  but 


And  anraly  what  Colledg«  saidon  that  mat- 
ter, witom^ay  knowledge  inthe  kw,  cannoi 
be  aw#md.  It  ia  not  Mr  dedny,  said  be^ 
vHh  enaaofor  his  hfe,  beoansa  the  witnsasca 
«Mi^  Mm,  ofKHk  their  oalhs,  deny  the  thhiss 
iM witasBsau  m hha  ptowe;  thersnnethewit- 
bim  must  be  beHc^ed,  and  the 
for  him  disbelieved,  when  yet  the 
ibr  him  were  ready,  on  ihebr  oaths,  to 
what  they  said  for  him. 

Keris  tfae  tew  so:  lor  takm^  the  kw  to  be, 
that  »  wiamss  for  the  prisoner  shall  not  b^ 
wbuh  is  oidy  made  gfoed  by  praetioe  ; 
a  kw,  that  is  to  say  practice,  kthal  a 
without  oolh,  for  me  prisoner,  is  of 
d^pml  aredit  wkh  the  witness  against  him  iraon 
entb^  and  none  can  shew  the  contrary  tin  of 
kleckys. 

To  giveoneezampleof  many,  where  it  WM 
veccsHvy  for  the  prisoner  to  produce  a  witness 
m  prote  his  innoceiicy,  and  where  the  witness 
for  hiffi  was  $m  nrach  believed  as  the  witness 
against  him:  There  was  a  person,  whose  name 
i  do  not  reasember,  amagfned  (at  the  same 
time  that  an  indictment  of  high  treason  was 
^mkaTenred  to  be  found  against  the  ford 
ghafteabmy)  for  robbing  another  of  money,  and 
of  m  hired  norse,  of  which  likewise  the  perBon 
was  ffsbbed.  The  rsbbinsf  of  the  money  and  a 
home  was  proved  by  himself,  and  several 
eihem;  hut  that  the  prisoner  was  the  person 
tlmt  committed  the  robbery,  none  positively 
swore  but  the  person  robbed ;  who  likewise 
mrsie,  that  the  horse  en  which  the  prisoner 
was  taken,  was  the  horse  taken  Irom  him ; 
agaiaat  wUdi  the  prisoner  proved,  by  the  per* 
aM  ef  whom  the  horse  was  agreed  to  be  hired^ 
that  the  horse  the  prisoner  was  taken  upon,  was 
nt  th^  faorw  he  let  to  hire  to  the  person  robbed ; 
whereupon  the  prisoner  was  acquitted;  and 
yH  the  primoer's  witness  was  not  on  his  oath, 
asJd  Abe  permn  robbed  wm  an  hb  oath :  which, 
berides  that  it  proves  the  matter  for  which  it  is 
bsonighty  shews  the  fo)^,  as  well  as  injustice  cf 
the  piaetice  of  imprisoninff  men,  without  letting 
tktea  know  for  what,  and  without  confronting 
them  with  the  witnesses  against  them,  upon  tliS 
emmitment  For  how  coidd  diis  man  have 
kmwn  what  witnesses  to  produce,  nnkm  he 
had  ,knawji  what  in  panieiuar  he  was  indicted 
for?  Aad  how  couki  be  have  sent  to  such  wit- 
nesses^ unkss  he  had  had  the  liberty  of  sending 
to  the  persons  who  were  to  be  witnesses  for 
him  ?  Aa^  it  shews  the  lolly  of  those  myings, 
that  a  man's  innocence  must  defend  him,  imd 
that  the  evidence  against  the  prisoner  murt  be 


tint  the  pnsonei^  ih  iiuB  case  was  hmocent,^antt 
^th*t  ahme^  wiliout  pfododi^  a  witness «• 
anwe  his  hiAooenee,  womd  hat^  stood  Inn  be[t 
m  liltte stead ;  and  how  could  heheve  kfloiNI 
what  sort  of  evideiiceto  have  ready,  nnlem  hn 
knew  ^iriut  he  was  accused  of? 

I  do  not  mean  what  crime  he  was  accused  e( 
es  treason,  murder,  roibbery,  theft,  or  any  otheir 
trime;  but  unless  he  knew  the  person- robbed, 
when,  where,  and  other  <jircnmstances;  which| 
say  some,  is  not  to  be  permitted  in  prosecu-' 
tiotts  of  high-treason ;  tor  if  so,  then,  no  matf 
shdlbe  hanged  for  Ugh-treaiM  r  nnlem  them 
wss  as  strong  proof  wunst  him,  as  is.  required 
itt  ahy  HMhctmentoTitnycapitai matter:  ami 
that,  they  say,  is  not  to  be  eipectied  in  trea^ 
ion ;  for  no  man  will  call  two  witnesses  to  ki 
evidences  efhn  words  or  actmns,  bemg^cNrert^ 
ads  of  hk  design  of  high-treason.  The  dj^eo-: 
tkn  k  too  mlkh  to  be  answered  |  for  it  k 
neither  better  nor  worse,  than  that  if  amaflt 
riiall  not  be  hanged  for  treason  without  efi« 
dence,  he  shall  never  be  hanged  for  treason ; 
for  no  evidence,  and  evidence  which  the  hrir 
rejebts,  k  the  same  in  sense,  though  ditfemni 
in  words :  and  as  the  intent  of  the  mind  is  dif< 
flcuh  to  prove  on  the  part  of  the  kmg,  soktim 
prisoner's  part  of  producing  counter-evidenetf 
much  more  difficvut ;  end  Aerefor^  the  las# 
hath  taken  care,  by  the  statute  of  Edward  th^ 
third,  that  die  intent  shall  be  proved  bv  atf 
overt-act;  and  by  the  statute  of  Edward  tlm 
6fhj  that  that  overt-act  shall  be  proved  by  twir 
witnesses.  And  therefore,  since  the  kw  haA 
taken  care  that  there  shall  be  a  stricter-  proof 
in  high-treason  tkm  in  any  odier  crime,  for 
the  judges  to  say  a  km  proof  may  be  adnuttei 
to  convict  one  of  lugh-treason  dian  of  any 
other  crime,  k  very  ridicukus;  unless  they 
wiH  at  the  same  time  say,  that  the  parliament 
who  made  those  statutm,  were  men  of  litHi 
understandbg,  and  not  to  be  regarded.  AnA 
certainly,  it  was  a  good  counter-evidsiict 
whkh  was  given  in  behsif  of  the  prisoner,  by 
some  witnesses,  though  sfighted  Irf  the  courts 
atal  not  aenmtted  by  the  court  to  be  given  byt 
others,  mat  there  were  great  endeatouN  tsi 
set  up  sham  pkts,  and  charge  the  Proiestantv 
with  them :  For  let  an  v  one  shew  me  a  respen, 
why  the  evidence  of  sham  plote,  though  the^ 
do  not  immediately  concern  -the  prisoner^  as 
notes  jrood  evidence  for  him,  as  the  evidencit 
of  aieu  pkt,  in  which  he  was  not  concemedir 
k  sgainst  him.  The  kst  was  penniHed  to  be 
ffiven  m  evidence  against  my  lord  BUissel,  col. 
Sidney,  and  odners ;  though  the  first  was  ndk 
permitted  to  many  witnesses  in  tlirs  trial,  and' 
It  was  a  material  objection  wbieh  Colledger 
made.  That  there  was  no  proof  of  any  person* 
beiii|gf  conoenied  with  him  in  the  design  of 
seizmg  the  king. 

It  was  an  unadvised  answer  the  court  gave^ 
that  he  alone  might  be  so  vain  as  to  design  k 
alone:  For  if  from  thence  an  inforence  is  made^ 
as  was  insmuated  by  the  court  to  the  jury,  thai 
therefore  he  did  fdone  design  it,  it  was  an  evi- 
denee  of  hk  being»a  madman^  not  a  tnitaK* 


HaA  the' ^fvidenoe  bMD  of  tho  nusohiefiag  tke 
long  by  mmoM  which  aongie  penon  is  cq^le 
of  Vifia^y  aavtabhing,  diootbg,  uidthelike, 
the  matter  n  not  impofiable^  but  it  beingr  by 
HHnns  which  it  ii^  impowible  for  a  nngle  penon 
t#  execute,  it  carries  such  disbelief  with  it* 
that.it  is  imijossiUe  to  find  a  mm  in  his  senses 
at  the  same  time  guilty  of  it.  And  a  man  that 
is.  wm'  eompot  mentUy  if  my  loids  Coke**  and 
(hJetare  to  be^believed,  cannot  be  guilty  of 
higjb'treaaon  within  that  branch  of  the  statute, 
oomfUMsing  and  imagining,  &c. 
.  It  \a  true,  a  madman  may  be  guiky  of  trea^ 
son,,  in  attempting  the  king >  person ;  but  for 
that  he  is  no  more  said  to  be  punished^  than 
hea^  of  prenr  are  when  kdled ;  which  are  more 
properlv  said  to  be  destroyed  than  punished  for 
the  j^ublic  good.  But  if  so  good  a  counter- 
propt  in  Coiledge's  case  was  not  made, .  as 
ought  to  have  been,  some  allowances  oufi^ht  to 
be  niade  for  the  prisoner's  ignorance  of  what  he 
was  accused  of,  his  usage  and  strict  imprison- 
ment before  his  trial,  the  ruffling  him  just  be- 
fore his  trial  in  the  manner  before  declared*  the 
depriving  him  of  his  notes,  the  giving  an  evi- 
dence of  many  hours  long  agaiust  him,  before 
he  was  permitted  to  answer  any  part  of  it.  And 
the  use  of  pen,  ink,  and  paper  was  but  of  little 
advantage  to  him ;  for  a  man  that  hath  not  bec»x 
used  to  do  it,  cannot  take  notes  of  any  use. 
And  in  truth,  he  complained  he  had  not  taken 
Botes  of  half  said,  but  relied  oiTthe  court  to  do 
him  justice  in  summing  up  the  evidences; 
which  .they  promised  to  do,  but  broke  their 
vords. 

.  It  must  likewise  be  considered,  that  the  con- 
oem  a  man  hath  upon  him,  when  he  is  upon 
trial  for  his  life,  is  so  far  from  fortifying,  that 
it .  weakens  his  memory  :  JBesides,  the  foul 
ygactioe,  without  any  remorse,  put  upon  him 
and  his  witnesses ;  some  of  them  imprisoned, 
^t  he  could  not  have  them  at  the  tiial  ^  others 
•0  ttupeatened,  that  they  durst  not  appear  for 
him,  and  the  cry  of  the  auditory  a^mst  him 
and  his  witnesi^es,  wera  mighty  discourage- 
ments. All  these  thmgs  being  considered,' 
ho^  could  any  understanding  jur^.  take  it  on 
their  oaths,  Inat  the  evidence  against  the  pri* 
soner,  of  a  design  to  seize  the  king,  &c.  was 
as  dear  as  the  sun  at  noon  -day  ? 

As  for  the  evidence  which  Mr.  Masters  gave, 
if  it  were  true,  it  was  no  evidence  of  treason ; 
an  erroneous  opinion  may  make  an  heretic,  but 
not  a  traitor :  it  is  a  very  distant  eonsequenoe, 
that  because  he  affirmed  that  the  parliament 
in  40  had  done  jiothing  but  what  was  just  in 
respect  of  king  Charles  the  first,  therefore  the 
prisoner  was  guilty  of  a  design  against  king 
Charles  the  second  :  Besides,  that  in  all  pro- 
bability, though  Mc  Masters  might  inveigh 
against  the  parliament,  CoUedge  might  omy 
justify  them  by  throwing  the  ill  things  done  in 
&at  time  upon  the  papists,  as  CoUedge  in  his 

*  3  Inst.  4. 6.    4  Co.  Rep.  124,  b. 

t  H.  P.  C.  p.  10, 43.  Hiit.  of  P,  C.  ?cd.  1, 


detooe  lays;  and  Mr.^  Ma4t«»>  «l^ 

pmnping,  reeoUeeied  himacif,  and  said  h» 
thought  the  poioncr  sai4  the  papists  faadahnoA 
in  those  thmgs ;  which  proved  the  Inith  of 
Coiledge's  assertion. 

Asfor  the evidenceof  Coiledge's  sayingW 
might  be  a  colonel  in  time ;  if  he  hojpcd 
imr  what  he  said,  it  was  no  crime,  or  prasi 
oi'a<?rime,  it  is  no  more  than  what  emy  aok 
dier  hopes  for,  and  he  himself  bad  been  one. 
'  Asfortheevidenceof  Atterhisry,  8aW€l,  and 
Stevens,  of  their  deizing  the  picikures  ;  adnit 
they  swore  true,  it  did  not  amount  tn  the  prseC 
of  the  treason  in  the  uMlictment,  or  of  any  sort 
of  treason :  and  yet  if  CoM^'a  maid  aaiil 
true,  it  Ifxdcs  as  if  the  finders  or  some  other 
person  sent  them  to  CoUedge^s  house,  in  Older 
to  find  them  there. 

Of  all  sorts  of  evidence,  the  finda 
m  a  person's  possession  is  the  weakest, 
no  person  can  secure  himself  against 
upon  him  in  that  kind.  And  after  .Danger* 
field's  design  upon  colonel  Mansd,  and  tb« 
evidence  in  Fitzbarris's  trial,  that  the  deagnnf 
that  pamphlet  was  to  convey  copies  of  it  intn 
some  members  of  parliament's  poofcets,  ao^ 
then  seize  them,  that  piece  of  evidenoe  ongiit 
to  have  been  spared,  till  those  and  other  prno- 
tices  of  the  hkekind  had  been for^p^otten. 

The  last  witness  was  fax  Wilham  Jeoningn^ 
of  Coiledge's  saying  he  had  lost  the  first  Uml 
in  the  cause,  but  it  would  not  be  long  before 
more  would  be  lost ;  what  was  that  more,  than 
that  be  thought  more  would  be  lost  in  the 
cause,  which  he  interpreted  liie  Protestant 
cause  ?  -Suppose  he  thooght  so  without  reaeoK, 
and  was  mistaken,  where  was  the  erime  ?  But 
if  he  thought  so  upon  good  reason,  and  good 
reason  he  had  to  think  so,  there  was.  no  prctcnee, 
of  a  erime  in  it.  I  believe  most  men  thought 
as  Coiledge  did,  firom  die  time  of  the  bnsinesa 
of  Fitaharris ;  and  what  imputation  was  it  to 
him  ?  Why  were  not  .all  the  expressionfl  tan 
i|sed  in  his  trial  as  good  evidenoe  a^piinat  fain 
as  that  saying  f  For  he  then  said,  it  waa  aa 
horrid  conspiracy  to  take  away  his  lifo^  and 
would  not  stop  at  him,  for  it  was  against  al 
the  Protestants  of  fingbnd,  and  the  like ; 
which  was  his  opinion,  and  after-times  sbetseid 
him  a  true  prophet.     ■ 

One  thing  was  very  dishonestly  imumatedy 
that  the  prisoner  was  a  pi^nst,  if  hich  was  only 
to  incense  the  jury  against  him,  and  it  had  itn 
effect ;  whereas  it  was  very  plam  that  he  waa 
a  Protestant,  though  perhaps  a  dissenter,  and 
therefore  had  not  lately  come  to  the  pnblie 
church ;  and  under  that  notion  die  papists  and 
some  Protestants  were  contented  that  oissentttrB 
should  be  punished  as  papists ;  yet  if  they 
could  have  proved  him  a  papist,  no  doubt  they 
would  have  done  it,  for  the  destruction  of  the 
man  was  the  design  of  the  prosecution,  and  it 
mattered  not  for  what  treason  he  was  convicted, 
so  he  was  convicted.  And  he  himself  save  a 
prettv  sort  of  evidence  against  himsdf,  if  they 
could  have  proved  him  a  papist:  he  proved, 
and  oonfoned,  h^ waa  edupBtod a Protestanti 
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■Bdtf  tlity  ooidd  have  pvofod  him  noMciM 
to4he  Pofudii  refigioii^  which  wm  tresflon,  he 
hi^ptddiema'  great  deal  m  their  prooft :  it 
waatherefoie  very  disiiigeiiuoiis  in  the  chief 
jusdoe  to  reproach  him  at  his  oondemnatlQD, 
Uait  he  had  net  made  that  proof  of  his  leiigioD 
aa  it  was  esqiected,  when  ma  feligioD.waa  not 
the  matter  of  which  he  was  mdicted  ;  that  was 
al^.  insimipted  to  eiaaperate,  and  no  proof 
pretended  to  be  made  of  his  being  a  papist. 
But  he  had  morareason  to  complain  of  the  in- 
hmtiee  <Mf  the  Conrt  in  snmming  up  the  evi- 
denoe,  irtio  did  it  insuch  a  manner,  that  if  they 
had  bm  coonael  for  the  prisoner^  as  they  pre* 
tended,  they  would  have  aeen  justly  snraected 
tohayetakena  fee  of  the  other  side  to  betray 
their  dient. 

For,  as  CoQedffe  readily  said,  if  the  chief 
justice  had  looked  on  his  notes,  he  would  have 
iband  more  evidence  against  Tuibervile,  and 
Ds^daie,  than  he  had  repeated.  And  it  was  a 
tame  excuse  for  the  chief  justice  to  say,  he 
Kferred  it  to  the  memory  ot  the  jury,  ror  he 
could  not  remember  more ;  when,  as  I  dare 
say,  after  about  thirteen  hours  evidence,  the 
jvfv  remembered  no  more,  than  that  they  were 
to  find  lum  Guilty. 

The  truth  is,  upon  the  whole,  what  Colledge 
said  was  true ;  they  took  away  all  helps  from 
him  fi>r  defending  himself,  and  therefore  they 
had  as  ffood  have  condemned  him  without  a 
trial.  Notwithstanding  all  which,  the  courage 
«f  the  man  never  fainted,  but  after  be  was 
cendemned,  boldly  asked,  when  he  was  to  be 
executed  ?  To  which  the  lord  chief  justice  re- 
plied, it  depended  on  the  king's  pleasure  ;  but 
smoothly  nid,  in  those  caaes  of  high  treason 
they  did  not  use  to  precipitate  the  execution,  it 
ahoold  not  be  so  sudden  but  that  he  should  have 
notice  to  prepare  himself.  And  in  truth  he 
had  Mm  the  18th,  on  which  he  was  con- 
demned, to  prepare  himsdf,  to  the  31st  of 
August  1681,  on  which  he  was  executed  ;  a 
much  longer  time  than  ^as  allowed  my  lord 
AuMd,  or  Mr.  Cornish,  and  many  others. 
And  the  true  reaaon  of  so  long  a  repneve,  was 
to  see  how  the  nation  would  digest  the  matter, 
and  whether  the  man  by  the  terror  of  death 
0OiM  be  prevailed  upoif  to  become  a  tool  to  de- 
stroy other  innocents  :  but  when  it  was  found 
Aat  the  people  were  quiet,  and  that  the  piisoner 


oa«ld  not  be  pwrailed  upas  to  do  an  ill  ^dng; 
to  save  his  hfe,  his  execution  was  ordeirad  ; 
yet  as  a  shew  of  mercy,  hia  quarters  W6re'^«» 
mitted  to  be  buried  ;  a  favour  he  slighted,  with 
sayinj^  that  he  cared  not  whether  he  n^as  eaten 
up  with  flies  or  worms.  The  same  ftf  our  waa 
fixewise  shewed  Fitxharris,  but  die  true  reaso* 
of  bdth  was,  that  they  had  a  mind  that  the 
trials  and  pretended  crimes^  for  which  Filz- 
harrisand  Colledge  were  condemned,  shovid 
be  foreotten;  which  would  not  be  so  soon 
done,  ff  their  quarters  were  always  expo^  to 
view.  But  though  all  people  were  quiet,  yet 
there  was  great  gmmbmig,  and  most  honest 
iden  were  aiiraid ;  and  the  constancy  of  Ccd- 
ledge  at  his  execution  waf  such,  that  it  made 
the  most  violent  against  him  relent. 

The  author  of  the  Critical  Reyiew.  of  the 
State  Trials,  in  justification  of  these  prooeedT- 
logs  against  Colledge,  or  rather;^  pernaps^  by 
way  oi  set-off  t6  them,  alleges  the  parhament'a 
Ordinance  of  1649  making  woids  Treason. 
This  Ordinance  is  cap.  44  of  that  year,  and  ii, 
enacts,  <*  That  if  any  person  shall  maliciously 
or  advisedly  jniblish,  by  writing,  printing,  oc 
openly  declaring  that  the  government  was 
tyrannical,  usurped  or  unlawful,  or  that  thq 
Commons  in  Parliament  assembled  we^  not 
the  supreme  authority  of  the  nation,  evepr* 
such  offence  should  be  adjudged  to  he  High 
Treason."  , 

From  N.  Luttrell*s  «  Brief  Historical  Re*. 
lation,"  MS.  in  All  Soub'  Library,  Oxford,  it 
appears  that  in  **  Joly,  1683,  Mn,  Ooodwin» 
sister  to  Stephen  Colledge,  lately  executed  for 
treasoi^,  was  committed  to  Newgate,  on  the 
information  of  her  own  husband,  for  treason  ;'* 
and  that,  oil  «  Sept.  6th,  Mrs.  Sarah  Goodwin^ 
sister  to  Stephen  Colledge,  was  tried  for  }aA 
treason,  en  the  testimony  ai  her  husband,  mf 
treasonable  words  spoke ;  but  *there  being  nH  ^ 
other  evidence  against  her,  She  waa  dia*^ 
chaiged." 

It  appears  by  3  Modem  Rep.'  53,  that  in 
Mich.  Term,  36  Car.  S,  a  person  convicted  of 
drinkitag  to  die  pious  memory  of  (^olledge,  was 
in  the  Court  of  King's-Bench,  sentenced  to 
pay  a  fine  of  l,000i,  to  stand  in  the  piUoiy,  and 
to  find  sureties  for  his  good  behaviour. 


.>• 
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S8S.  The  Trial  of  StiirGSBT  Bethei^^  esq.  at  the  Bridge^House  in 
Southwark,  for  an  Assault  and  Battery  on  Robert  Mason,  at 
the  Election  of  Membera  of  ParliameBt  for  the  fiorOiugh  of 
Southwark:  33  Charles  II.  a.b.  1681. 


jTRE  Conrt  being  sat,  the  jury  w^re  called,  as 
MQfWt :  Edward  Colfingwood,  braxier,  Franco 
Waker,  oomb-maker,  Zebulbn  Newinglon, 
duttdler,  alias  Salter,  Wifliam  Head,  woollen- 
4fKpeff  ffamphry  Rolierts,  John  AHyn,  baker, 
John    BIoi^pGui,    gfTOceiy    Wilnani     Aforrioe, 


'fcii      I-4W 


*  The  following  character  of  Bethel  is  firom 
&e  hostile  and  hi£gnantninBe  of  Dryden  : 

*<  The  wretch  who  Heav  Vs  anointed  dar'd  to  cnne  ; 

Shiniet.  whoBe  youth  did  early  promiie  bring 

or  zeal  to  God,  and  hatrsd  to  bk  king, 

IHd  winly  horn,  espensire  nns  refrain. 

And  never  broke  the  Sabbath  but  for  gain  ; 

Kor  epver  wai  he  known  an  oath  tu  Tint, 

ih  oand,  nnltm  againit  the  goreminent 

l^nt,  bMping  wealth  by  the  most  ready  way 

ionong  the  JevB»  which  was  ta  cheat  and  pimy  j 

Tl^  City,  to  reirud  hit  pfoni  bate 

Againit  his  niai^r,  obqee  him  magistrate. 

m  band  a  voe  of  justioe  did  uphold ; 

l&s  neck  was  loaded  with  a  chihi  of  gold. 

Barihf  his  oflhse  treasop  was  no  crime ; 

tlie  sonsof  BeHal  had  a  glorkxis  thnet 

Yor  Shimei,  though  not  prodigal  of  pelf. 

Tot  lev>d  his  wicked  nei^iboor  M  himielf. 

When  two  or  three  were  mthev'd  to  declahn, 

Aglinst  the  Monarch  of  Jeroaalem, 

Sbhnei  was  always  in  the'midflt  of  them  ; 

And  if  they  cars'd  Hie  Idng  when  he  was  by, 

Would  rather  curse  than  break  good  company. 

If  any  dust  his  fSsctions  friends  accuse, 

He  pacM  a  jury  of  dissenting  Jews, 

whose  fellow-liwiing  in  the  godly  cause 

Would  fm  the  soff *ring  saint  from  hunum  hiwff : 

Bsr  laws  are  only  nmde  to  poniA  those 

Who  serve  the  king,  and  to  protect  his  friesi 

If  any  leisure  time  he  had  from  pow'r, 

(Because  tis  sin  to  misemploy  an  hour) 

Bis  business  was,  by  writing,  to  nersuaae 

that  kiagi  were  uieleis,  and  a  clog  to  trade  : 

And,  that  Ids  nbble  stile  h^  might  refine, 

Ko  Raehabite  more  shvnn'd  the  fumes  of  wfne. 

phasltf  #ere  his  eeHars,  and  his  sfarierai  board. 

The  groBsness  of  a  City-feast  abherr'd : 

His  cooM*  with  long  disuse  their  trade  forgot. 

Cool  was  his  kitchen  though  jiis  brains  were  hot 

Such  frugal  virtue  malice  may  accuse. 

But  sure  'twas  necessary  to  the  Jews : 

'War  towns,  once  burnt,  such  magistrates  require. 

As  dare  not  tempt  Ood's  proridenoe  by  fire- 

With  sp'ritual  food  he  fed  his  serraats  well, 

JBnt  free  from  flesh,  that  made  the  Jews  rebel ; 

And  Moses'  laws  be  held  in  more  account, 

torfcrtydaysoffitftingin  the  Mount" 

<'Intfae  year  1680,  Bethel  and  Cornish 
were  chooem  sherifia.  The  former  used  to 
walk  about  more  like  a  oomcotter  dian  sheriff 
9f  London.  He  k^  no  home,  hat  lived  upon 
fliops ;  i^ienoe  it  iaproyerbisi,  for  not  feagting, 
to  Bethel  the  Ci^.'^   North's  Eanwo. 


Francis  Fem^,  fti^faard  I^nkfing,  Thohm 
Wade,  hiitcher,  £dw.  Kemp,  ale-draper: 
BcinjP  swore,  the  Indictnenf  was  read. 

"The  haota  for  our  sifrer^rn  |M  At 
Idnff ,  npon  their  oath  do  present,  That  Slingsbjf 
Be&el,  late  of  the  paaVtk  of  St.  Glare's  South- 
wark, withm  the  town  and  boreogh  tforesflsd, 
in  Hke  county  of  Sorry,  esquire,  on  the  1^ 
day  of  March,  in  the  three  andthirtKih  yesr 
oftheMng,  with 'force  andamstatther  parish 
afbresaid,  and  Hithin  the  town  and  borough 
ufyreaM,  in  the  county  aforesaid,  in  and  upon 
one  Robert  Mason,  at  ttiat  tine  one  of  the  king's 
#ateniiett,  in  the  peace  of  Ood,  and  of  onr  Im 
Ae  kiuff,  Aen  and  there  stand^,  dk)  isnoK 
tad  tandoe  a  battery,  and  the  said  Robert  Masnf 
Aen  and  tiot^te  moat  ^^rferonsly  aind  dangerooshr 
did  heat,  wound,  ami  etil  entreat,  so  thithfc 
life  was  greatly  despaired  of,  and  other  enor- 
Bsitiet  dmt  tilken  and  there  be  offered  tdi,  and 
brought  on  the  aaid  Roliert  Brasoft  j  auu  uHK 
the  same  SGngshy  Befliel,  then  and  there,  to  wit, 
thesafnel9l£da(yof  Miffch, iutbe  S^rdyear 
aferesmd,  hi  lihe  j^aririi  sifbresaid,  in  the  town 
and  borottghf  aforesaid,  in  the  preaenoe  and 
hearing  of  reir  many  of  the  aulgects  of  our  so« 
YeremnihMd  tte  fcbg,  then  and  tlier6  to  the 
sakl  Kobert  Mason,  he  spake,  uttered,  and  with 
a  kmd  toiee  dedared  tad  ptMah^  these  pro- 
tokmff,  threatening,  and  opprohrioair  words,  h^ 
wit,  *  Sirrah,' |K>intuig  at  tne  said  Hobert  Ma- 
son, I,  (meaning  hinnelf,  Slingshy  Bethel) 
« wiH  have  your  coat,'  (a  certain  aodi  eott  of  it 
red  cokmr,  with  which  the  said  Robert  Btasoii 
was  covered,  and  adorned  with  a  certain  badge 
of  our  said  lord  the  Idng  upon  the  said  con) 
*-  plucked  off  your  back,'  to  the  great  terror,  dis- 
turtMmoe,  and  trouble  of  divers  of  our  sovereign 
knd's  liege  people  and  subfects,  being  then  and 
there  present,  to  the  evO  example  of  all  otheMj 
offendmg  in  the  like  case,  as  abo  agaiiist  the 
peace,  crown,  and  Agnity,  cf  our  aoreneigii 
lord  the  kmg,  <9^c." 

Mr.  Pcnsely.  Mylord,aBd  yougendemeDcf 
the  jury,  Slmgsby  Bethel,  esq.  stands  indidad, 
for  that  he,  the  aaid  Sliimhy  Bethel,  nusle  as 
aasauh  and  battery  on  Robert  Mason :  aa  also  for 
menadngaad  thieatning  words ;  saying  to  him 
the  said  R«ribert  Mason,  <  Sirrah,  I  will  hav* 
your  coat  plucked  off  your  back,'  io  the  great 
terror  and  damage  of  the  aaid  Robert  Mason, 
6k.  to  which  indictment  he  has  pleaded.  Not 
Guilty. 

MuUoy,  My  lord,  and  you  awitlemfti  of 
the  jury,  I  am  counsel  for  the  king,  affainst 
Sluffisby  Bethel,  esq.  who,,  upon  the  13th  d^ 
of  March  hst,  in  the  33rd  year  of  the  king,  dai 
asMuH  Robert  Maaoo,  one  of  die  king's  waltir^ 
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nen,  awl  dal  iiQaiioiMly  tod  and  flUikttlie 
mid  Uoben  M«9M,  ^d  nipje  aer^  o^rak^ 
wvnk,  aaj^g,  lie  would  haWhis  eoal  pluiokad 
oir his  bad^&c*    Tp  wluch he  pfeaMb,.  Not 

JMbr.  JiW^  Ky  bed,  aad  jrmi  Mtemm  of 
the  jivy,  1  am  comiael  for  the  kipffy  aifainat 
Sliqgsby  JM»ei,  caq.  you  uoderttand  the  i«nie 
jrpaarato.try^itbathhoeiiqp^V^;  theqwa- 
liim  «,  whetbvr  Mr.  Shaigahy  Bethel  be  fpiBfy 
{ifthiabijtt«ry,aiid  theowt^oonltamadmthe 
mdictiaeiit,  and  the  aggmvatiiig  wnrda  theveua 
mm?'  Tbeoooaamwes^  thatioHfunch  JM» 
ttiiane)vaaa9eieotioi>/ortwo  hwf(e8^m  tobe 
OKiaea  to  aerre  inpariiameiiit  for  dua  boroi^ ; 
&ia Robert  Kaaon  was  derndtocome  nrom 
l4i^ihB|b»  tq  see  whether  any  of  that  parish 
canp  tajf^Uj  which  had  i|o  liipbt  so todo.  The 
eautpetitoijs  werp,  sir  Richard  How,  oaptain 
tech,  SUngsbv  Bethel,  and  Bdvard  Smith, 
^Bq».  .  Mr.  fiuDffsby  Bethd  shewed,  at  his^  < 
%rflAce  into  the  Sorough,  what  inclination  and 
learner  he  came  with ;  ^r  his  foUowersyand 
«ch  ae  etms  with  him,  oame  wi^  their  God* 
jhunme's,  and  seireral  execrable  oaths  against 
^ese  that  yoted  against  him ;  afierihe  election 
hegB9,  and  th^  poll  deawmded,  tnily,  dien  Sir. 
Jji^kel  aded  bis  part,  and  jtook  oocaaioi^  to  go 
^Irom  ibfi  place  wbeie  he  was,  and  strike  se- 
r&fd  persons  that  were  acting  against  him,  par* 
licQlaij^  this  Robert  Mihkw,  finding  him  to  be 
f^mst  himy  took  his  cane,  and  knocked  him 
«ver  the  pate,  and  afterwards  knowing  him  to 
bfc  the  kmg^M  waterman,  said  he  desenred.  to 
lutre  his  coat  plucked  over  bis  ears :  were  the 
affiront  against  him  as  a  single  person,  it  were 
■otofsooad  coi»seqiisOoe;l»utwearetotake 
notioe  of  the  solemnhy  uf  the  occasion  of  the 
meeluig:  now,  consider  the  occasion,  it  was 
%  4be  choosing  of  parliament-men ;  and  had 
it  net  been  to  vie  prudence  of  the  waterman, 
inforbeariiig  to  strike  again^  God  knows  the 
efecte,  and  what  an  uproar  it  might  have  oe* 
^casiooed:  bnt  h«  prudently  refinained,  and  took 
his  eoQsse  in  e  1^1  way,  and  aeeording  to  law 
faaih  prefoired  mis  indictment  against  Mir. 
Bethel.  Now  though  tlus  said  Mr. 
Bethi^  beso  great  a  man,  and  & pemon^ Tahie 
litely  Bhoiff  of  tlie  city  of  London :  and  he, 
Rfobcrt  Mason,  appearing  to  he  but  a  poor  wa- 
tennao,  jek  I  don't  question,  he  will  find  an 
Englisb  jury  to  do  bim  right. 

King'g'CaunHL  Call  Mr.  Robert  Mason, 
Artimr  Adams,  Thomas  Walbroke,  Griffin 
Meade,  Tho.  Smitii,  Alexander  Dory,  — <*• 


Mr.  Holt,  Mason,  Tfhat  con  you  say  on  the 
Ung'e  and  your  own  b^aif,  ooncemmg  this 
maisnr  r 

MamH,  I  was  standii^  upon  the  stqps,  by 
the^oor  in  the  artiMery  ground^  and  Mr.  Be- 
thel caame  and  gave  me  diTers  blows  on  the 
sflura,  knodked  me  with  his  cane,  and  followed 
-me  down  beating  of  me^  and  said,  « Sirrah,  I 
w9l  have  that  coat  plucked  ov^your  ears;' 
<a&i  I  answered,  « fik>  yon  would  mj  master's 
^a^  H  ynn  coolcu  * 


Mr.  Thtmfmn.  9j  whose  Mlioitatiaii,ioaaie 
yon  there? 

iUflSM.  Iwaadaairedtoli^itliere. 
Thompdon*  What  did  he  strike  yfULt^mrnkk 
hisAst.^ — Muon.  Yes. 

Tkantpitm'  Whene  did  Jhe  hurt  yiw  »dth  aV 
his  bkiwaf— JCsiMi..  On  thehnsaft, 

Thon^ion.  How  many  blows  ? 

ATofOB.  iL^  gaite  m»  twoptgr  hian  at  leasl 
I  can  swear  nray;  hot  how  jaaany  nmn,  I 
IqKiwnot* 

TAowfionp  PidiHOt.  yon,  before  Mr.  Bathd 
cpune  there,  iatepruiit  ^le.people's coming  ta 
poU,  and  what  did  Mr.  Bethel  easr? 

Maton.  He  asked  what  I.  did  then,  nd  W 
me  go  dowp. 

Justice  Pyrs.  Did  Mr.  Bethel  aingbyiaoiil 
firom  the  test  of  the  oonpiMiy  ? 

Meavi.  Yes,  he  did. 

King'i'CounseL  Call  Adams.  AdamS^whal 
can  yon  say  ?  Did  you  see  Mr.  Bethel  suika 
Masop,  and  what  Vocds  did  he  say  ? 

.iilasif,  first  witness.  Therewas  a  tnmvit 
at  the  stairs^  and  they  called  to  me,  beinff  cOn* 

stable,  and  when  I  came,  Mr.  Bethdaadlfaaon 
wae.toffetb«r,anda  great, company  fottswed 
them ;  I  said,  Sirs,  pray  keep  tM  peace ;  anil 
1  saw  Mr.  Bediel  spveiian  twoor tibreesbugs, 
and  said,  *  Sunrab,  I  will  haive  yonr  coat  ofl^ 
your  back ;'  and  Maaon  answered,  <  Ay  and  so 
yon  wooAd  my  master's  too,  if  yon  could.' 

HoU,  Adams,  tell  the  court  what  you  Ihinli 
would  hare  been  the  consecpience  if  Mason  had 
struck  again. 

Adam»  RwnnldlMnre.becnsf  asad  oan^oi 
quence. 

Holt,  What  was 'Mr.  Bethel^  behavionrt 
when  he  entered  into  the  borough?  •  Did  you 
aee  him  come  into. the  boroo^  f 

Adams*  Thev  came  in  and  cried,  No  Ah-' 
hooers,  No  Abhonaen. 

Thoi^99on,  Did  you  hearMr.  Bethel  say  so  9 

Adams.  No. 

Thompton.  Did  yon  faearbim  swear? 

Adams,  No. 

T%ompsott,  Who  was  it  th8t>swore  ?• 

Ho//.  Hethatridfisst.       ^ 

Tkonmi^.  Mason  said,  Mr.  Bethel  gaf«  Urn 
twenty  blows ;  Did  yon  seeit  ? 

i<i£a0U.  IwaanotthcreaHth»whik,  I  M 
not  see  it.  ^ 

TAosuTMR.  Thomas  Walbroke,  what  can  you 
say  to  the  case  in  hand  ? 

Walltroke,  I  stood  by  the  stairs  when  Mf  .i 
Bethel  passed ;  I  saw  Mr.  Bethel  thrust  hini 
down  the  stairs,  and  I  said,  ^  Robert,  take  care 
what  you  do !  Mr.  Bethel  said  *  Sirrah,  com^e 
down  ;'  Mason  said, '  I  will  come  when  J  see 
my  own  time,  1  do  uobody  siiy  huit:^  Mr. 
Bethel  answered.  I  *  oommand  you  to  eomd 
down,'  and  his  answer  was,  *  I  wili  when  I  see 
my  own  time.' 

Thompson,  Did  you  see  any  blow  s^ven  by 
Mr.  Bethel?  **  ''^ 

Walbroke,  No  I  saw  none ;  I  won't  sweaif 
to  any  Mows,  but  I  saw  two  or  throe  pushes  W 
thebreast;  he  pushed  hfaa  bask.  •    ' 
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'    Thtmpum*  And'hoir  mny  blewi  were  giTcn, 
ten,  twentr,  or  liow  many  ? 

9Fa^6r0Ji9s  I  will  not  answer  any  tidng*  e<iB- 
•emingtluit. 

2%oM«9».  Upon  the  oath  yon  have  taken 
^eittf  9 1  think,  yim  are  an  honeat  man)  had 
.m  waterman  this  coat  on  at  that  time  ?  Or 
had  he  not  a  campaign  coat  orer  it 
'  WMroke.  He  ha3  that  coat,  (rat  Idon't  re- 
mamhar  any  other. 

Kimg'iGmntel.  Call  Griffith  Meade.  Gi?e 
naaooomit  of  what  yoo  can  of  this  matter. 

Meade.  I  saw  a  great  number  of  people 
eoroe  to  thepfawe,  and  saw  Mr.  Bethel  gire  lum 
A  piiahf  and  that  was  ay. 

l%<mqnon.  What  words  did  yon  hear  ? 
.    Meade,  No'woids. 

Thompson.   How  was  this  man  clothed? 
Was  he  clothed  with  this  coat,  or  had  he  a  cam- 
paign ooat  OFor  it  ? 
•    Meade,  I  cannot  tell. 

Thonymn,  Upon  the  oath  you  have  taken, 
how  many  blows  did  you  see  given,  because 
thev  say  twenty  T 

Meade.  No  blovrs  at  all,  but  a  little  push. 

Call  'nomae^mith.  (He  appeared.)  What 
4ovouknow? 

Smith.  As  Robert  Mason  and  mysdf  stood 
together,  Mr.  Bethel  came  round  the  burring- 
pttoe,  and  he  brought  a  mat  multitude  or  per- 
sons with  him^  andhid  Mason  come  down  the 
steps:  Mason  answered,  I  will  come  down 
when  I  see  my  tune.  Mr.  Bethd  said,  If  you 
will  not  come  down,  I  will  hare  your  coat 
phidced  off  your  bade.  Afterwards  many  words 
pasaed,  which  I  cannot  remember,  and  Mr. 
bethel  pushed  him  on  the  breast. 

JSecond  ,Coun$el.  Mr.  Smith,  Pray  give  the 
«oort  an  account  of  the  behaviottr  of  the  men 
lh«t  Mowed  Mr.  Bethel :  Did  you  not  see 
Mr.  fiethd  give  Robert  Mason  a  push,  when 
Im  was*  in  tho  Artillery  ground  P 

Smith.  I  saw  none. 

Holt.  What  do  yon  think  the  consequence 
had  been,  if  Mason  had  struck  again  T 

*  Smith.  Had  he  given  any  blows  affain,  I  do 
believe  a  hundred  and  a  hundred  had  been  slain. 

ThoH^eon:  Smith,  pray  ffiye  an  account  of 
the  behaviour  of  the  men  uiat  came  with  Mr. 
Bilhel,  and  what  coat  Mason  wore,  and  whe- 
ther he  had  not  a  campaign  coat  on  it  ? 

&nith.  Sir,  1  know  not  that,  but  he  had  the 
same  coat  then  on  his  back  which  he  faAs  on 
now. 

Thot^Oon.  Why,  what  made  you  think.  If 
Mason  had  struck  Mr.  Bethel,  that  it  would 
have  made  sndi  a  great  disturbance. 

Smith.  Because  be  was  the  Idnfj^s  servant. 

Call  AUrander  Dory.  Dory,  |pve  the  court 
an  account  of  the  matter  in  question.  Did  yon 
see  Mr.  Bethel  give  Mssou  any  blows  ? 

Dory.  Sir,  Mr.  Bethel  gave  him  somepushes 
in  the  breast,  and  said  he  would  have  his  ooat 
off  bis  back. 

Thamnefm*  Had  he  the  same  ooatonaa  now 
bcbtth? 

P^y.  1  saw  teBania,«ad  no  other. 


MuUmf.  Cal  Lawrawe.  He  appeaieft 
Lawrence,  give  the  osurt  and  jmy  an  soooiuH 
of  what  you  know  of  the  quaird  between  Mr. 
Bethel  and  Rpbert  Mason.  Did  you  see  Mr. 
Bethel  give  him  any  Uovrs  ?  Anagive  an  ai^ 
countofthebdiavisiirof  Mr.  Be&l  and  big 
comnany,  when  they  came  into  the  boroogb. 

T%empum.  This  indictment  is  for  an  asmtdt 
and  battery;  if  yea  can  give  an'aocoont  df 
that,  do ;  but  not  of  the  behaviour  of  those  tbal 
came  with  Mr.  Bethel;  that  is  not  the  mstter 
atthiatime. 

HoU.  Ianswer,Sir,itisnot;butwes8kthi 
questioB,  to  make  out  the  behaviour  of  Mr. 
Bethel  and  his  company,  and  shall  leave  it  t« 
thejury,  what  judgment  to  make  of  it. 

Lamrence.  1  saw  the  persons  that  camewith 
Mr.  Bethel,  heotscingand  swearing  at  astrti^ 
rate, andthe  persons  which  rid  before,  cried 
Hollow,  hollow. 

TTnompton.  I  appeal  to  Mr.  Hdt ;  What  If 
John  an  Nokes,  or  Tom  a  Styles,  svrear  and 
hector,  &c.  shall  Mr.  Bethel  answer  for  that,  in 
a  matter  thatjdii  out  king  afterwards,  as  this 
did? 

Lawrence.  I  saw  their  belwviour,  as  I  have 
said ;  and  when  Mr.  Bethd  came  to  Robett 
Mason,  he  stood  with  his  hands  b^hmd  hire, 
Mr.  Bethel  bid  him  come  dovirn ;  he  said,  no, 
he  wooM  not :  Then  said  Mr.  Bethel,  I  wiD 
phick  vour  oo^  off  your  back  ?  and  Mason  an' 
swered.  Ay,  and  so  you  woobl  my  master's  toov 
if  you  could. 

lord  Mayor.  Did  Mr.  Bethel  swear,  wftev 
he  came  into  the  Borough  ? 

Lawrence.  No. 

Lord  Mayor.  Who  did  swesur? 

Lawrence.  Hethatrid&rst. 

Thompeon,  May  it  please  your  lonlihip,  I 
am  of  counsd  for  Mr.  Bethel  the  defenmt, 
who  has  been,  and  stands  indicted  ibr  makiiig 
an  assault  and  battery  upon  Robert  Mason ; 
and  for  speaking  many  menacing  and  direst- 
eninff  words,  as,  that  he  would  pull  his  ooat 
over  bii  eurs,  &c.  and  for  giviiigseveral  Mows; 
unto  which  we  have  {Seeded,  Not  Guilty. 
They  have  produced  several  witnesses,  and 
Robert  Blason  himself,  who  is  so  thorough*- 
stitch  in  the  case,  that  he  swears  so  as  no  one 
can  believe  him ;  for  his  own  witnesses  do  not; 
for  they  do  not  swear,  nor  pretend  to  swesr 
like  him,  being  not  aUe  to  stretdi  at  that  rate; 
he  is  de^eratdy  mistaken,  to  speak  the  best 
ofhim.    * 

For  this  Mason  swears  Mr.  Bethel  gavebim 
30  blows  at  least,  but  how  many  more  he 
cannot  say :  see  how  this  will  look,  when  we 
shall  prove,  by  substantial  and  credible  men, 
thst  not  one  mow  was  given,  or  push  either. 
But  suppose  he  were  pushed,  yet  hts  evidence 
agree  not  one  vrith  another ;  for  some  sweaf 
to  one  push,  some  to  more :  but  Mr.  Msscni 
swears  to  the  full  number  of  90  blows  at  lei^ 
and  that  positivdy,  but  how  many  more,  ha 
doth  not  remember.  But  suppose  it  were  so, 
TOt  the  matter  is  not  so  mudi,  but  what  may 
be  justified  by  4ie  oooasion  girw)  ind'wM 
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wiui]d:b9agwd  pkaitt  law,  in  an  aolioD>  will 
.betheaame  upon  pleading  Not  Guilty  in  this 


•Ifa^itpleaaeyDurloiMup,  tlie  oocanon  of 
Mr.  Bethel's  oomioff  here-  was  this ;  beii^ 
about  the  ehusii^  ofparliament-iiien  ibr  this 
baroughy  the  oonipelitors  were,  sir  Hicfaard 

So^,  Mr.  Rich,  Mr.  Bethel,  and  Mr.  Hmkh ; 
ere  was  a  house  wherein  they  appointed  Co 
poU,  called  the  Artittery-fiause:  when  they 
came  to  take  the  pell  at  this  place,  where  there 
is  a  pair  of*  stairs  which  leads  to  fhe  door,  the 
manner  of  tidcing  the  poU  was  thos ;  first  to 
fll  Che  house,  by  that  door  to  the  stairs,  and 
after  they  had  yoted,  to  put  theiii  out  at  the 
other  door ;  this  being  the  oocasion  of  the 
hatter]^,  .(however  aggravated)  will,  to  all  that 
Ipiow  it,  or  shall  tdce  the  matter  into  consi- 
deration, seem  a  very  shameftil  thing  to  ground 
9B  indieCment  upon.  But  this  Mason,  a  rery 
effiaons  man,  who  had  no  right  to  poll,  (as 
himself  oonfesses)  and  who  mi^  have  spared 
the  trouble  (for  any  authority  he  had)  of 
comiiuf  there  ;  and  it  might  hare  been  better 
.  &e  haa  stayed  st  home,  by  what  he  has  sworn. 
Thisnvui  and  one  Sam.  Hams,  a  hectoring 
carman^  were  set  upon  the  stairs  ;  and  their 
huaness  was  not  (as  they  now  pretend)  to  take 
notice  who  were  fit  to  poll,  but  to  understand 
wlio  were  for  Mr.  Bethel  and  Mr.  Smith,  and 
diose  thev  did  abuse,  and  push  them  down  the 
aCefis;  which  Mr.  vBethel  being  informed  of, 
came  out  of  the  house,  and  sooke  civilly  to 
tliem,  and  said,  Friends,  What  nave  you  to  do 
hereP  If  you  have  not  a  right  to  poll,  come 
down  from  the  place :  which  Mason  refusing, 
•the  defondaat  took  him  gently  by  the  hand, 
and  led  him  down  the  steps,  giving  neither 
blow  nor  push ;  we  shall  call  witnesses  to 
prove  this.  Now,  for  a  gentleman  that  stood 
as  one  of  the  competitors  tor  a  parliament-man, 
at  that  time,  in  that  place,  he  might  do  this  to 
a  .person  that  had  nothing  to  do  there :  nay, 
th^  themselves  say,  there  ought  not  to  be  any 
intmuption  at  an  aectien ;  and  that  the  inter- 
ruption was  from  themselves,  and  that  oeca- 
smed  the  murhty  battery  they  make  so  much 
of.  We  shall  call  our  witnesses,  and  make 
this  matter  appear  to  be  our  case ;  and  then, 
though  Mason  hath  ^M>ken  of  90  blows,  if 
believed,  as  there  is.bat  little  reason  for  it,  it 
will  be  snfficiently  justified  by  the  witnesses 
we  shall- produce,  and  the  evidence  we  shall 
give  in  jtais  matter.  » 

CaU  Mr.  Nath.  Travers,  constable,  Mr.  Ben- 
jamin Tarrant,  Mr.  Geo.  Hampton,  Mr. 
Mark  Clark,  Mr.  Xhomas  Weekes,  Mr.  Ben- 
jamin Qisnrard. 

TAompson.  Let  us  begin  with  Mr.  Travers. 
Mr.  Travers,  what  aocount  can  you  give  of  the 


Trailers.  Bila^  it  please  your  lordship,  I  re- 
member it  as  if  it  uere  Imt  just  now  ;  i  was 
matted,  out  4»f  the  hoose,  to  come  to  this  door^ 
hearing  the  people  were  in  a  very  great  dis^ 
tvrbance ;  I  came  to  this  Robert  Mason^  and 
^jaidf  What  do  you  therejio  make  this  disturb- 
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anoe,  has«  you  arislit  te  pott  f  HemisWered. 
Itmay  belnoay.  1  toldhim,  if  hewonldnot 
be  civd^,  I  should  take  a  coarse  to  indict  faun. 

Tkoa^Mon.  And  what  was  he  doing  ? 

'  leavers.  He  was  throwing  people fVomboth 
sides  with  his  elbows.  In  this  time,  a  report 
beins-  carried  to  sheriff  Bethel,  of  a  person'^ 
leg  broken,  and  a  man  like  to  -be  kilM, 
sheriif  Bethel  came  to  the  steps,  and  took  him 
jitBt  bv  the  arm,  thus — [Shewing  die  manner] 
— anasaid^  ^nfy, Friend,  what  Kasttfaou to  do 
here,  hast  thou  a  right  to  poll  P  At  first  he 
said,  He  had ;  afterwards  he  said.  No.  Then 
said  sheriif  Bethel,  Pray  go  about  your  busi- 
ness. Mr.  Bethel  gave  no  blow,  nor  did  so 
much  as  shew  any  passion,  or  angry  counte-  ' 
nance  ;  and  said  no  morfe :  but  others  said, 
Mason  was  a  rude  person,  and  that  he  deserved 
to  have  his  coat  plucked  over  hii  ean. 

Thompson.  Did  you  not  hear  Bethel  say  sa? 

TVaverh  No,  but  it  was  said  by  some  of  the 
company. 

I%amp9om.  I  ask  one  question  more.  Mason 
said  he  had  twenty  btows,  what  say  you  to  ^ 
that.^ 

Drovers.  He  had  not  onoj  upon  the  oath., 
that  I  have  taken. 

Thompson.  Had  he  this  coat  on,  or  no  P 

Travers,  Truly  I  know  not,  I  cannot  tell ; 
but  he  had  a  badge,  whereby  he  discovers^ ' 
himself  to  be  some  gentleman's  servant. 

Thompson.  Was  Sams  there  P 

Holt.  Mr.  Thompson,  is  that  a  fiiir  ques* 
tionP 

Thony>son,  I  did  it  purposely  to  try  your  obr  ' 
servation ;  you  would  call  to  What  otheiv  did  long 
before  the  battery,  I  must  not  ask  if  one  was 
there  at  the  time  of  the  battery. 

Holt.  Did  you  not  see  Mr.  Bethel  on  the ' 
Artillery-ground,    was    not    Mason    pushed 
there?. 

Travers.  I  tellj'ou.  Sir,  there  was  not  one 
blow  given. 

Holt.  Then  jou'did  not  see  the  quarrel  on ' 
theground  P 

leavers,  I  te)]  you,  there  was  no  quairel  on 
the  ground-  I  stood  on  the  steps  when  sheriff 
Aediel  came ;  and  the  sberin,  when  he  was." 
half  way  on  the  steps,  seeing  the  waterman.'s 
posture  he  was  in,  said^  friend,  have  you  any 
thing  to  do  to  poll ;  if  you  have  not,  why  do 
you  make  a  disturbance  P  He  answered,  It 
may  be  1  have,  and  it  may  be  not.  Pray, 
Friend,  said  sheriff  Bethel,  if  you  have  net> 
come  down,  I  went  firem  thence  about  tfie 
ground,  and  did  not  see  the  least  blow  given> 
or  any  appearance  of  |)a8si<|n. 

Thompson,  Before  Mr.  Bethel  came,  how 
did  this  man  behave  himself,  did  he  not  shout, ' 
and  behave  hiftiself  rudely  ? 

Holt.  Let  him  speak  of  himself^'  kt  not 
words  be  put  into  his  mouth. 

Tfumipson,  Had  he  a  red  coat  on  f 

Travers.  1  cannot  say  it. 

Thtmipwn.  Mr.  Tkurrant,  what  can  you  say  P 

Tarrant.  I  was  on  the  ground  wh^  th^ 
sheriff  camey'  I  was  .at.  fame  distance;  but 
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Betbelcame;  and  bad nqt Mr.  BeCb^ o«M t*- 
appease  tbetaiDult,!  dabeievetberabadbeE^ 
much  mischief  done  by  them  and 'Sams. 

Tkomp9on.  Upon  the  oatb  yoa  have  tafam, 
were  any  Uows  given  ? 

Hatfield.  No,8ir,tb«ewareiimM. 

Thonmton.  Were  there  any  blowa  gj^cn  byi' 
Mr.  BeUie)  P 

Hatfield.  No,  Sir,  not  one  •,  for  Mr.  BeOusl 
being  informed  of  the  incivility  of  Mason  tnd 
Sams,  Mr.  Bethel  came  civiUy  to  them,  aad  ia- 
treated  them  to  come  down,  aavL  bid  thieia  be 
gone,  and  not  make  a  disturbanoe. 

MuUoj/.  Call  Lawrence  again,  to  dMw  thal^ 
Mason  did  not  make  the  disturbance. 

Lawrence.  I  saw  Robert  Mason,  aad  ib» 
party  with  him,  behave  themsdves  veny  ci? il ; 
and  the  disturbance  that  was  proceeded  frost, 
the  other  party. 

Thompton.  'This  is  the  same  nsan  we  bad 
but  now,  he  is  called  to  witness  affam;  a 
pretty  way  of  nraltiplying  witnesses :  luppM^ 
te  Mr.  Mascm  himself,  whethev  this  bck  nst  tbfll 
same  man  you  called  once  before  ?• 

Thompson:  My  lord,  and  you  genthmMft  of 
the  jmry,  I  think  the  case  is  plain,  and  needs  ne 
arguments;  I  shall  only  take  notice  bow- 
caxeful  thoe  men  are  (as  they  pratnd^  to 
keep  the  king's  peace.  The  matter  yon  S0e». 
in  short,  is  Mr.  Bethel  (who  stiood  fiir  a  partii* 
ment-Dum  of  this  place,  and  at  the  same  time 
bore  an  eminent  character,  as  sheriff  of  thi 
city  of  London)  upon  infbrmatioD  given  of  tfat< 
disturbance  made  by  this  Maaon^  and  of  the 
unfairness  of  their  proceedings,  only  emm 
civilly,  and  to<^  him  by  the  arm,  persuading 
him  to  come  away,  and  make  tto  disturbaneft. 
And  this  is  the  truth  of  the  case,  and  ikt 
mighty  battery  they  pr^end  to.  Now,  sap* 
pose  mat  when  people  are  in  such  a  ctoad^ 
and  upon  such  an  occasion,  there  were  ssnie 
pushes  (as  is  the  utmost  here  pretendedQ[  could: 
this  be  a  sufficient  matter  to  ground  an  indict- 
ment upon  ?  No,  jpentlemen,  no :  this  indiou 
ment,  and  the  design  of  it,  is  to  raise  a  dus^ 
and,  if  possible,  to  cast  reflections  on  Bfr* 
Bethel ;  but  it  is  mere  than  they  can  do  in 

Koint  of  law,  by  any  matter  here  proved,  if 
lason's  witnesses  do  swear  true  :  yet  y^m  asa 
how  Mason  behaves  himself,  crying  How  snd 
Rich,  striking  down  all  that  came  bitween 
Sam.  Sams  and  him  ;  so  they  broiefrthe  Pt'^ 
and  raised  the  disturbance  themselves.  And  m 
that  case,  any  man  (and  why  not  Mr.  Bethel  f% 
might  have  taken  him,  and  carried  him  bdite 
a  magistrate,  and  have  justified  it.  Bbt  ooW) 
for  the  credit  of  the  Uiing :  ^ou  see  Aat  bc0S 
swears  it  but  Mason  himself;  but  even  be. 
swears  to  Aat  impossibility,  so  over-reaobes 
the  matter,,  througn  the  excess  of  Ins  passisa 
in  swearing,  tbat  no  one  can  believe  him  ;  if  be> 
had  sworn  modestly,  as  the  rest  did,  to  two  or 
three  pushes,  it  might  have  been  credited  | 
but  to  SO  blows,  no  one  can  believe  it ;  neithsr 
doth  any  one  of  his  own  witnesses  swear  liiD» 
himi  or  of  so  muc^  as  one  blow  given :  solfaOTt- 
ia  not  pne  word  UMQUiialhcao.baaedilcdi    • 


upon  the  oath  I  have  taken,  I  saw  Mr.  Bethel 
and'the  waterman  coming  together,  but  I  saw 
no  blow,  and  I  am  sure  there  was  not  one 
Mow  given. 

Mr.  WeekeSi  Give  an  account  of  what  ywi ' 
know. 

Weekes,  My  lord,  I  saw  sheriff  Bethd  whea 
he  came  into  the  ground,  and  went  up  the 
«teps  ;  1  made  haste  after  him,  and  was  there 
all  the  while,  and  there  was  nothing  like  a 
blow ;  but  cdl  he  did  was  to  this  purpose — 
Pray,  Friend,  (said  he)  if  you  have  no  right 
to  poll,  go  your  way,  what  have  you  to  do 
here  ?  And  I  followed  after  him  into  the  Ar- 
tillery-ground, and  there  was  nothing  of  a 
bjow,  or  any  thing  like  it. 

Thompson,  You  were  there  all  the  while  ? 
Whekes.  Yes,  I  was. 

Thompson,  Yet  Mason  saith,  there  were  90 
blows  given. 

Weekes,  Upon  the  oath  I  have  taken,  there 
was  none,  nor  auy  thing  like  it. 

Holt,  Mr.  T¥eekes,  &  you  live  in  London,  or 
do  you  live  in  the  Borough  ? 
Weekes.  Sir,  I  live  in  London. 
Holt.  What  is  this  witness  to  the  purpose 
dien? 

Thompson.  IMbiy  not  a  man  Uve  in  London, 
and  be  a  good  evidfence  here  ?  Notwithstanding, 
call  Mr.  Gerrard. 
Mr.  Gerrard,  what  can  you  say  ? 
,  Oerrard.  I  was  in  the  ground  before  Mr. 
Bethtl  came  out  of  the  poUinfr-houBe ;  and  I 
saw  this  waterman,  and  Sam.  Sams,  thrusting 
of  people  down,  that  seemed  to  be  for  Mr. 
Bethel  and  Smith,  crying,  How  ^nd  Rich. 

Weekes.  My  lord,  my  memory  failed  in  this 
point ;  but,  upon  the  oath  1  have  taken,  what 
thai  gjentkman  swears,  it  is  true. 

Tmimpson.  Pray,  Sir,  ^as  you  seem  to  be  a 
flober  idan)  were  any  bi6ws  stru<;k  by  Mr. 
Bethel? 

Gerrard.  I  weut  with  sheriff  Bethel  there 
9$.  that  time,  and  asked  the  waterman  what  he 
had  to  do  there  ?  I  cannot  well  tell  what  an- 
swer he  made ;  but  Mr.  Sheriff  said.  If  you 
have  no  right  to  poll,  pray  go  about  your  busi- 
ness. Upon  the  oath  I  have  taken,  he  did  not 
strike  one  blow,  do  more  than  he  doth  now, 
standing  in  this  Court  before  your  lordship. 

Lord  Mayor.  Was  there  any  pushing  or 
thrusting  by  Mr.  Bethel  ? 

Gerrard.  Upon  my  oath,  my  lord,  not  any. 
Thomson.  And  you  say  you  were  there  aU 
the  while,  and  s»w  nt>  disturbance  given  by 
Mr.  Bethel  P 

Gerrard,  I  S|m  sure  thore  was  not. 
Thompson.  Had  be  this  coat  on,  or  no  ;  or 
had  he  not  a  campaign  coat  on  ? 

Gerrard,  To  the  best  of  my  remembrance 
he  had  a  campaign  coat  on,  and  1  believe 
he  had. 

Thamnson,  Mr.  Hatfield,  pray  give  an  ac- 
count or  what  you  know  of  tne  matter. 

Hatfield,  There  were  two  men  which  I  saw 
in  red  coats,  which  pushed  down  the  people 
ttiat  came  to  poll  for  Mr,  Bethel^  befi>re  m. 
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TheOy  my  lord,  admit  it  to  be  so,  yet  you 
ww^T.BiibtdvmB  not  the  penon  that  tet 
b^an  this  distarhakioe :  Now,  iif  the  other 
party  had  bem  indicted  and  tried,  as  indeed  it 
nadbeen  much  more  fit  th^y  should,  we  could 
hare  proved  much  against  them. 
,  And  as  to  the  foot,  and  manner  of  what  Mr. 
Bethel  did,  it  was  no  more  than  coming  in  a 
ciTil  manner,  asking  wliether  he  had  a  right 
to  poll;  when  he  said  no,  he  took  him  ciTUly 
"by  the  arm  and  led  him  down ;  and  this  is  a 
justifiable  assault,  being  the  nature  of  the 
-thing  required  a  necessity  of  somewliat  of 
action  in  it.  I  appeal  to  you  of  the  jury ,  whe- 
ther tiiere  beany  caose  &r  this  indictment,  ojr 
oc^our  of  reason  for  you  to  find  it  ? 

BoiK  Gentlemen  of  the  jury,  you  have 
lieard  the  evidence  on  both  sides,  and  the  ques* 
fion  is,  Whedier  in  your  consdenoes,  you 
can  disbelieve  eight  witnesses,  that  swear 
l^otftively  to  tlie  battery,  and  believe  those  wit- 
oeases  that  did  not  see  it?  If  you  acquit  Mr. 
Bethel,  you  must  necessarily  convict  eight 
AerspDS  of  peijury :  But  if  you  do  not  find  for 
llr.  Bethel,  ihe  other  witnesses  cannot  becon- 
▼ieted  of  peijury  ;  for  how  can  men  swear 
(dbough  ihey  were  there  all  tl^e  time)  that  they 
did  not  see?  Possibly  they  might  be  very 
•honest  men,  and  present  at  the  time,  and  yet  not 
seeMr.  Bemel  strike,  and  so  not  swear  to  it:  But 
our  witnesses  swear  very  true ;  I  hope  you  will 


le  guided  by  sense  and  conscience,  anq  not  by 
opeotators  numonrs,  and  apprehensions,  that 
com^  here  and  hiss  in  a  court  of  justice.  Now, 
eight  vfdtnesses  swearing  it,  I  do  j^j^eal  to  the 
court,  whether  in  matters  of  this  nature  one 
witness  for  the  affirmative,  be  not  more  valid 
ihao  many  of  the  negative  ? 

Theytake  notice  of  the  impossibility,  and 
Why^  because  they  swear,  ■  as  they  say,  at  an 
extravwuit  rate,  that  Mr.  Bethel  give  lum 
twentyolews. 

Gentlemen,  if  Mr.  Bethel  will  beat  a  man 
extmvacantly,  it  is  notextravagancy  to  swear  it. 
2ifow,  ^ibaon^  evidence  is  confirmed  by  all  the 
vest  produced,  and  no  contradiction :  If  one 
«wear  to  ten,  and  another  to  two,  and  another 
to  three,  is  this  inconsistent  ?  No,  gentlemen, 
it  IS  evident  those  men  swear  cautiously  and 
fearfiilly ;  for  if  oUierwise,  they  could  swear 
to  as  many  as  twenty,  as  Mason  hath  done. 
Who  is.the  best  judge,  he  that  felt  the  blows, 
4Mr  ihey  that  swear  there  was  not  one  given  ? 
He  that  felt  (hem,  I  am  6ure.-*Gentlemen,  it 
was  in  a  crowd,  it  is  possible  they  may  not  see 
id  4  yet  their  evidence  is  a  concurring  cir- 


any  man  that  stands  in  his  vray  ;  I  do  not  un- 
derstand that  to  be  kiw.  Ir  any  man  had 
beaten  Mr.  Bethel,  he  might  have  beaten  hioi 
again  in  his  Dwn -defence;  but  there  was  no 
such  thing,  Mr.  Bethel  j»w  no  disturbance 
himself,  bnt  was  informed  of  it,  and  so  became 
too  officious ;  though  he  was  sheriff  of  London, 
yet  he  was  not  an  officer  there ;  for  he  wa3  net 
a  constable  there;  and  it  was  a  constable'9 
^ffioe,  and  he  only  could  have  seized  him ;  and 
not  a  constaUe  neither,  uriess  he  had  seen  thp 
king's  peace  t>r«tei. — And  as  to  what  Mr. 
Thompson  saith,  that  it  is  impossible  that  such 
an  election  should  be  carried  on  vrithont  some 
bustle.  It  is  true,  in  a  crovrd,  men  justling ' 
one  another,  and  by  accident  strike  another 
down,  it  i»no  battery :  But  is  it  necessary  fin* 
Mr.  Bethel  to  thump  a  man  on  the  breast  ?  Is 
it  necessary  for  Mr.  Bethel  to  beat  a  man  with 
his  cane?  Is  it  necessary  for  Mr.  Bethel  to 

S've  a  man  twenty  bkwa  r  Is  it  necessary  for 
X.  Bethel  to  pluck  a  man's  coat  off  his  back  P 
Is  it  necessary  to  an  election  ?  It  is  not  necea* 
vary ;  and  sO  being  not  necessary,  is  not  by 
law  j ustifiable.  Gentlemen,  as  Mr.  Thompson 
saith,  it  is  a  case  of  example  ;  I  say  so  too ; 
and  it  is  fit  persons  that  will  do  such  things, 
should  be  made  an  example. 

Justice  Pyrt   afterwards  summed  up  the 
evidence,  and  told  the  jury  (as  Mr.  Hott  tha 
bero 


Next  I  come  to  the  point  of  law,  how  a  man 
ihat  is  a  candidate  at  an  election,  can  beat 


counsellor  for  the  king  had  before  well  observed) 
that  they  were  to  have  ree^ard  to  the  positive  affip« 
mative  evidence.  Mason  having  sworn  positively 
to  several  blows  that  were  struck  by  Mr.  Be* 
thel,  and  that  0ght  witnesses  had  sworn  in  the 
affirmative,  and  that  though  there  ware  seven 
witnesses  produced  by  Mr.  Bethel,  which  were 
on  the  negative  part ;  yet  they  were  to  observe, 
that  the  law  did  not  allow  of  those  :negative 
evidences.  But  for  that  so  many  had  sworn  in 
the  affirmative,  ^t  they  saw  a  thing  done,  and 
as  many  swear  that  they  saw  it  not;  he  couki 
not  tell  what  to  say,  but  to  leave  it  to  the  jury, 
saying,  that  one  affirmative  was  better  thao 
forty  negative  oaths. 

So  the  Jury  went  out,  and  in  a  very  riiort 
time  were  pleased  to  find  the  indictnient,  and. 
brought  Mr.  Bethel  in  Guilty. 

Then  Mr.  BetheVs  counsel  moved  in  arrest 
of  judgment,  for  that  no  indictment  lay  for  the 
words,  and  the  court  for  that  reason  staid  the 
judgment,  as  to  that  part  of  the  indictment, 
and  gave  judgment  only  as  to  the  assault  and 
battery,  and  fined  Mr.  Bethel,  five  marks. 
Upon  which,  the  counsel  for  the  king  moved  to 
have  him  taken  into  custody,  until  be  paid  the 
fine ;  which  be  presently  paid  ai|d  viiui  dk- 
charged. 
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«83;  Proceedings  at  the  Old-Bailey,  upon  a  BHl  of  Indictment 
for  HighTreason,  against  Anthony  Earl  of  Shaftesburt/ 
33  Charles  II.  November  24,  a.  d.  168  !• 


The  Orend  Jury : 

Sir  Samuel  Baniardistoii,  John .  MordJen, 
Thomiks  PapiUoD,  John  Duboii,  Chirieft  Hearie, 
Bdward  Radge,  Humphrey  Edwin,  John 
Morrice,  Edmund  Hamion,  Joteph  Wright, 
John  Cox,  Th6ma9  Parker,  Leonard  Rohinson, 
Thomas  dbepherd,  John  FlarelL  Miehael 
Gbdfh^,  Joseph  Richardson,  Wilbam  Emp- 
son,  Andrew  Kendrick,  John  Lane,  John 
Hall. 

The  Oath. 

« 

•  You  shall  diligendy   enquire,  and   true 
« presentments  miake  of  all  such  matters,  articles 

*  and  things,  as  shall  be  given  you  in  charge,  as 

<  of  all  o£er  matters  and  thinffs  as  shall  oorae 

*  to  yom'  own  knowledge,  touching  this  present 

*  service  ;  the  kind's  counsel,  yoni^  fdlows  and 
«  your  own,  you  wall  keep  secret ;  you  shaU 

*  present   no  person  lor  niitzed  or   malice ; 

*  neither  shallyou  leave  any  one  unpiesented,  for 

*  fear,  favour  or  affection,  for  hicre  or  gain,  or 

<  any    liopes  thereof-,  but  in  all  things  you 

*  shall  present  the  truth,  the  whole  truth  and 

*  noUiing  but  the  tradi,  to  the  best  of  your 
'knowledge.    So  help  you  God.'- 

—  d  — — , 

*  "  A  bill  of  indictment  was  presented  to 
the  grand  jury  against  lord  ShafVeidiury.    The 
jnry  was  conmosed  of  man^  of  the  chief  citi- 
^tens  of  London.    The  vntaesses  were  exa- 
fnined  injMpen  court,  contrary  to  the  usual 
custom:   The  witnesses swsre  many  incredible 
tilings  ajgainst  him,  mixfA  "widtk  oiber  things 
that  looked  reiy  like  his  eirtravagant  way  of 
talking.    The  draught  of  the  association  was 
also  brought  as  a  proof  of  his  tMason^^  tiiough 
it  was  not  laid  in  the  indictment,  and  was 
proTed  only  by  one  witness.    The  iury  re- 
turned *  Ignoramus'  upon  the  Uli    Upon  this 
ihe  court  did  declaim  with  open  mouth  a^nst 
these  juries ;  ia  which  they  said  the  spirit  of 
tlie  party  did  appear,  since  men  even   upon 
oath  shewed  they  were  rssoked  to  §nd  bills  or 
« Igpioramus,*  as  they  pleased,  withoatregarding 
the  evidence.    And  upon  this  a  new  set  of  ad- 
dresses went  round  the  kingdom,  in  which 
they  ejqpressed  their  abhonence  of  that  as- 
s<k»ation  found  in  lord  Sbaftsbury's  cabinet; 
and  complained,  that  justice  was  denied  the 
king ;  which  were  set  of^  vnth  all  the  iulsom 
rh^ric  diat  the.penners  could  vanush  them 
tvith.    It  was  upon  this  occasion  said>  that  the 
grand  jury  ought  to  find  bills  even  upon  dubious 
Evidence,  much  more  when  olain  treason  was 
sworn ;  since  all  they  did  in  nndinff  a  bill  was 
only  to  brine  the  person  to  hia-trial,  and  then 
the  faisKood  of  the  witnesses  was  to  be  de- 
lected.   But  in  defence  of  these  ^  Ignoramus' 
juries  it  waai  said,  that  by  the  espress  words  of 


L.  C.  X  (Pemberton.)  Gentlemen  of  the 
Jury,  we  are  all  met  here,  in  one  of  the  most 
solemn  assemblies  of  this  nation ;  it  is  udob 
the  execution  of  justice  upon  such  as  shall  fat 
found  oflenders,  and  Guilty  of  the  breach  of  the 
kioff's  laws. 

tliis  commission  bv  which  we  sit,  and 
you  are  summoned,  doth  in  its  nature  extend  to 
all  ofiences  whatsoever,  ag^Mst  the  laws  of 
the  land,  treasons,  misprisions  of  treasons, 
felonies,  and  all  other  crimes  and  oflenoes 
against  the  king  and  his  government,  sncbtB 
are  vulgarly  eaJled  Pleas  of  the  Crown ;  they 
all  fall  nnder  our  cognizance  and  your  enquiry 
in  a  general  manner.  But  I  must  tell  you, 
tfiere  is  a  particular  occasion  for  this  oomnus- 
skmatthtt  time.  His  majesty  having  mfoT' 
madon  of  some  evil  tnuterous  designs  agtinit 
his  person  and  government,  has  thought  fit  tft 
direct  a  due  examination  of  them,  an^  that  lbs 
persons  may  be  brought  to  condi|;n  punish- 
ment who  shall  be  found  Guilty  thereof.  You 
must  not  therefore  expect  any  general  and 
formal  charge  from  me :  Truly,  I  came  hiiher 
this  morning,  with  an  apprebension  that  yon 

had  your  directions  given  you  before,  by  the 

, .  ■  «■ 

their  oath  they  were  bound  to  make  true  pre- 
sentments of  what  should  appear  troetothemj 
And  therefore,  if  they  did  not  bdiere  the  evi- 
dence, they  could  not  find  a  Inll,  thou^  swora 
to.  A  book  was  writ  to  support  that,  m  which 
both  law  and  reason  were  brought  to  oonfinn 
it:  It  past  as  ^vrit  by  lord  Essex,  though  I  un- 
^rstood  afterwards  it  was  writhy  Someri,  who 
was  much  esteemed  and  often  visited  by  knid 
Esste,  and  who  trusted  himself  to  him,  and 
writ  the  best  papers  that  came  out  in  tfiat  time. 
It  is  true,  by  trie  practice  that^ad  generally 
prevailed,  grand  juries  were  easy  in  Boding 
bills  upon  a  slight  and  probable  evidence.  But 
it  was  made  out,  that  the  words  of  their  oi^h, 
and  the  reason  of  the  law  seemed  to  oblige 
them  to  make  no  presentments  but  such  o^^ 
believed  to  be  true.  On  liie  other  hand  a  prr- 
valeill  opinion  of  a  witness,  or  the  looking  on 
a  matter  as  incredible,  SA  not  seem  to  warrant 
the  return  of  an  '  Ignoramus:'  That  seemed  to 
belong  to  the  jury  of  life  and  dead».  The 
chief  complaint  ^bat  was  made  in  the  addrsmte 
was  grounded  on  their  not  finding  the  bill  ok 
the  account  of  the  draught  of  -dke  asioeiation : 
And  ihb  was  in  manyrespects  very  UnTeasoB« 
able.  For  as  that  was  not  laid  in  the  bill,  to 
there  was  but  one  witness  to  prove  it ;  nor  dkl 
0ie  matterof  the  paper  rise  up  to  theohsign 
of  high  treason.  And  now  Dugdale  and  Tttr- 
bervite,  who  had  been  the  witnemes  upM 
whose  evidence  lord  Stafford  was  oondsivisdt 
betngwithin  a  year  detected,  or  at  iMlM" 
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Reoorder ;  for  il  is  our  usual  wa v,  not  to  oome 
uoUl  Uie  juries  are  sworp  io  this  place,  and 
tkeir  directions  given  them  ;  but  since  1  find 
it  otherwise,  I  take  it  to  be  my  duty  to  say 
something  to  you,  but  shall  not  go  about  now 
to  make  any  such  formal  charge,  as  in  coihi- 
missions  or  this  nature  is  wonf  to  be  done  ; 
nor  togiTe  an  aceount  of  aU  ofienoes  ^lal  fall 

peeled  of  this  villany,  I  could  not  but  reflect  on 
what  he  said  to  me,  that  he  was  confident  I 
should  see  within  a  year  that  the  witnesses 
would  be  found  to  be  rogues.''    1  Burnet,  508. 

"  CoUedge's  blood  was  too  mean  a  saorifioe 
to  appease  the  ofTemlinff  ghosts  of  the  martyred 
Bogian  saints,  and  was  but  an  inlet  to  spill  nobler 
blood;  therefore  upon  the  Slst  of  August  he 
was  executed;  and  upon  the  S4th  of  Novem- 
her  following,  1681,  the  earl  of  Shaftesbury  had 
A  bfll  of  Bitfh-Treason  at  the  sessiotts  of  the 
Old  Bailey,  London,  preferred  against  him « 

<'  Upon  the  30th  of  April  1679  the  king  after 
he  bad  sent  the  duke  into  Holland,  dissolv&l 
his  old  privy -council,  and  chose  a  new  one, 
whereof  the  eari  of  Shaftesbury  was  president; 
and  in  parliament  declared  the  fil  efiectshe  had 
found  of  single  councils  and  cabals,  and  there- 
fore had  made  choice  of  this  council ;  which, 
next  to  the  advice  of  his  great  council  of  par- 
liament (which  he  would  often  consult  in  all  his 
wei^ty  and  important  affiurs)  he  would  be  ad- 
ynaid  by  this  privy-council ;  and  to  take  away 
an  jealousy  that  he  was  influenced  by  Popish 
councils,  he  had  sent  his  Broker  beyond  sea. 

**  But  now,  qutmto  mutattu  /  No  more  par- 
liaments so  long  as  this  kingKves.  The  coun- 
oil,  wlioiie  advice,  next  the  parliament,  he  would 
take,  is  now  dissolved,  and  the  president's  life 
is  sought  for  ;  the  duk^  of  late  sent  away,  that 
he  might  not  nifluence  the  kinsc's  councils, 
is  now  returned,  and  jDrovems  all,  and  made 
bigh  commissioner  oH  Scotland,  where^  at  this 
time,  he  is  contriving  the  destruction  of  the 
noble  earl  of  Argyle,  whilst  his  brother  is  doing 
that  of  my  lord  of  Sliaftesbory,  and  both  act 
their  parts  under  the  veil  of  sacred  justice. 
Bat  how  to  bring  the  earl  of  Shaftesbury  upon 
the  stage,  was  matter  of  great  enquiry ;  otner 
*  evidence  besides  Irish,  and  those  CoUedge  had 
so  baffledy  could  scarce  be  found,  and  tms  evi- 
dence 'twas  feared,  would  no  more  prevail  upon 
a  London  Grand  Jury,  tiban  before  it  did  when 
the  bill  was  preferred  ajrainst  CoUedge. 

**  Captain  Henry  Wukinson  was  a  Yorkshire 
ipentleman  who  having  served  king  Charles  I. 
u  has  wars,  and  been  -very  instrumental  in  the' 
xestoration  of  king  Charles  II.  beinjBf  fallen 
into  decay  Ta  fiite  usually  attending  the  cavaliers 
who  served  either  of  tiiose  kings)  was  for  his 
flttfferings,  integrity  and  honesty,  prelerved  by 
the  earls  of  Craven  and  Shaftesbury  to  be  Go- 
fempr  of  Carolina,  and  one  of  his  sons  to  be 
Surteyor  General  of  it,  and  another  a  register. 
Cwtam  Wilkinson  made  use  of  the  little  stock 
'  bft  Bad  left,  and  such  credit,  as  he  could  pro- 
gwrtp  t9  fit  lii«M«lf  vfm  this  aecosnt,  loid 


under  your  en^iry  of  a  Grand  ImpMlt,  kn- 
nannelfed  by  virtue  of  sndi  a  commission  «t 
uurge  ;  nor  must  yon  expect  I  should  aoq[iiaiiit 
you  with  all  the  crimes  that  you  may  enquire 
of  as  such  ai^Inquest. 

I  shall  content  myself  so  far,  as  on  the  sad- 
den I  can  recollect  my  thoughts,  to  acquaint 
you  with  the  nature  of  those  bills ;  witti  the 

hired  a  ship  called  the  Abigail,  an^  victualled 
her  for  the  master  and.  ten  men,  and  sudi  othor 
passengers  as,  he  should  take  in. 

'*  In  this  number,  one  Mr.  John  Boofb,  de- 
sired that  he  ind-  his  family  "might  accompany 
the  captain  to  Carolina,  which  was  agreed  tor; 
but  thecuvtain  being  under  several  di8q>point- 
racnts,  and  the  charges  of  the  ship's  lying  m.tbe 
river  four  months,  unsupportable,  he  was  ar- 
rested and  thrown  into  (be  Compter;  fiom 
whence  he  removed  himself  to  oie  King's- 
bench.  The  captain's  necessities  were  equal, 
or  more  than  those  of  the  Irish  evMeoce ;  Im^ 
,the  captain  (at  least  as  he  supposed^  had  no 
need  of  a  pardon,  for  any  thing  oe^iffaea  against 
the  king  aiid  goveroment,  as  the  Irish  evidence 
had ;  so  the  first  attempt  upon  him  Vas  to  hire 
him  to  give  evidence  against  my  lord  of  Shafte»> 
bury. 

'*  If  Empaon  and  Dudley  were  so  seakras  to 
fill  Henry  the  Seventh's  cotters,  by  strainiDg  the 
penal  kws  to  utmost  rigour,  as  the.vogue  went, 
Graham,  Baynes,  and  Burton,  were  as  zealoue 
to  pack  iuries,  and  procure  evidence  for  carry- 
ing on  tnis  black  design. 

**  Upon  the  8th  of  October,  Baynes  made 
his  furst  attack  upon  the  ctmtain,  and  tohl  hina 
that  he  had  been  lately  with  Mr.  Gndiam,  who 
had  a  great  interest  with  my  lord  H:  and  that 
the  captain  could  not  but  luiow  much  of  my 
tord  SQiafleriwry's  desi^s,  and  that  he  had 
now  a  desired  opportunity  to  discover  them; 
and  urged  the  captain  not  to  deny  the  pn^Ker^ 
and  that  he  need  not  fear  his  gettmg  a  pardon  ; 
but  the  captain  was  constant  that  he  knew  no- 
thing of  any  such  design.  By  this  time  Booth 
was  a  prisoner  in  the  fcinff's-bench,  as  well  as 
the  caplain ;  and  upon  the  11th,  Booth  «ft- 
tacked  the  captain,  and  told  him  he  might  have 
500/.  per  annum,  or  10,0007.  if  he  would  dis- 
cover what  he  knew  of  my  lord  Sbaftcflbuiy's 
design  against  the  king,  and  that  the  captain 
should  appear  at  court,  and  have  assurance  of 
it  from  pmons  of  honour ;  bat  this  wrought 
not  upon  the  captain  neither.  Upon  the  ISdi 
Baynes,  Booth,  and  Graham  renewed  the  pro* 
raises  Baynes  and  Booth  bad  mi^,  and  that 
he  should  have  the  king's  promise  for  the 
same,  and  his  royal  word  for.  a  reward  for  his 
suflorings;  and  that  Grliham  was  sent  by  some 
of  the  council  to  brins  the  captain  io  thekhv, 
.and  that  he  had  an  order  for  it.  But  sJl  woiA 
not  do ;  for  the  captain  was  resolved  not  to  ge 
to  Whitehall,  if  he  opohl  help  it  Upon  tte 
14th  Booth  told  the  captain,  that  Bfr.  Wilson 
my  lord  Shaftesbury's  secretaiy,  (who  waa  » 
prisoner  in  the  Gate-bouse)  had  «ent  to  the 
council,  that  he  wOuld  eonie,  aid  divcoiw  all 


vmn :  OAier  crhires,  as  felonies;  tioti,  .tret- 
pMses,  and  ddng^  of  that  nature,  diey  may 
oceanion  disoitlers  and  troubles  in  a  state  or 
a  kingdom  ;  Imt  1  must  tefl  vou,  treason  strikes 
at  the  root  and  life  of  all :  ft  tends  to  destroy 
the  very  government,  both  king  and  snl^ectiy 

Ms  tfife'vraiB  as  nrachtempted^  hareit  «o,  as 
the  captain  was ;  so  the  captain's  only  adnuiGie- 
nent  was  to  be  remanded  to  prison. 

"Mowercr,  it  was  nsolved  tfairt  my  lord 
ShaftesbuiT  shoultl  be  proseciited,  and  so  npoib 
Ae  24lh  <yt  Norember  a  bill  of  Higfa-Treasoa ' 
was  preferred  against  him  to  the  great  inqpest 
at  (he  sessions  lionse  in  the  Old  Bailey ;  and 
Baynes  proved  a  true  prophet,  tfaouj^h  Booth 
swore  to  the  captain's  command  of  fmy  moi, 
to  be  a  ffuard  to  my  lord  ;  ibr  the  jury  neither 
btKered  him  nor  the  evidence  so  baffled  at  Col- 
ledgers  trial,  nor  the  Irish  evidence  add^  to 
that,  and  so  returned  an  *  l^oramus'  upon  it 

*'  19uetonius,  in  the  life  m  Tiberius,  says,  lie 
never  ooold  have  made  snch  ravages  upon 
^e  Roman  empire,  and  exercised  soch  cruel- 
ties, if  hebad  ndt  been  badced  by  an  offidow 
and  flattering  senate,  wUcb  earned  the  boe 
of  justice  in  it :  And  thoogli  it  be  evideal, 
tfiat  for  near  eighty  vears,  these  three  kings  of 
thelScottiah  race  had  been  endeavouring  to  es- 
tablisb  an  arbitrary  and  tyrannical  govemmeat 
over  this  nation,  yet  except  king- James  the  first, 
who  if  his  necessities  had  not  fbro«d  him,  would 
have  never  had  a  pariiament  aAer  the  first ;  and 
vHio  by  his  oiVn  authority  created  so  mai^ 
monopolies,  and  benevolences,  and  in  the  j^- 
liamentof  the  ISth  and  J8lh  years  ofhisreiga, 
without  any  c6!our  of  justice,  imprisoned  90 
many  worthy  gentlemen,  without  the  benefit  of 
Habeas  Corpus^s,  for  their  ddiates  in  parlia- 
ment ;  yet  these  other  two  pretended  to  raiie 
^leir  tyrannies  under  the  fbnn  of  justice,  and 
thsrefore  Charles  the  First,  after  he  for  15 
yean  together,  had  not  only  exceeded  his  Ei- 
ther in  granting  monopolies,  and  raising  money 
by  loans,  benevolences,  coot  and  conduct  money  ( 
but  also  in  taking  the  customs  witboot  grant  of 
parliament,  and  such  as  were  never  granted 
by  parliament ;  and  in  fVirther  rai^ng  ship 
money,  and  imprisoning  the  members  of  par- 
liament without  benefit  of  theil*  Habeas  Cor^ 
pu8*s;  yet  he  thought  best  to  do  it  ^  sodi 
judges  as  he  should  make :  So  this  long,  in 
the  executions  of  Fitaharris  and  CoDedgS) 
would  have  the  colotnr  of  justice  by  a  farm  of 
law,  for  which  there  was  no  law. 

"  But  as  the  knidits  Df  Malta  could  make 
knights  ot*  their  or<ter  fbr  eight  pence  a  piece, 
yet  cooM  not  make  a  sol£er  or  seaman :  So 
these  kings;  though  ihey  could  make  what 
jttdses  theynieased,  to  do  their  buaine88,yci 
cookl  not  make  a  grand  jury,  froiih  whom  Ibt 
judges  in  aH  criminal  cases  between  the  Vof 
amfsttbject  must  take  their'  measur6i :  Tbeta 
grand-juries  in  London  m  tetanmed  by  Ae 
sfaerifls,  and  the  fiherilb  are  choaen  by  tbt 
livery. 


«M||uiiy"wheKBof,  yon  shaH  ts^fmedt^  upon 
thiB«eeaaion,  be  mroubM,  and  your  duty  con- 
miiMlj,  Ihia  ^mqamy.  I  hnted  to  you  atfirst 
thUithry  are  matters  of  High  IVeason,  which 
ira  crime  of  the  greatest  and  highest  nature  of 

4tay  'nkAmt  that  can  be  committed  against 

■^-  ■   -  ■  *■  ^  -     ■  ■ 

lie  laiew,  and  tberefbi«  he  med  the  captain 
to  have  the  honour  of  being  the  irftt  discoverer, 
toiA  that  to  the  Ibimcr  promises  the  captain 
ahonld  tevie>500/.  per  anmAn  settled  on  him 
in  Ireland  by  thie  duke  of  York :  But  afl  to  no 
fturpoae. 

^  Upo»tha  iMh,  Booth  and  Bayne8,attacked 
4lieoa»taB  again ;  'Theoaptahi  asked  Baynes 
why  he  wasy  so  oigunl  for  'his  testimony ; 
'fiaynea  answered.  That  as  yet  they  had  none 
hot  Irish  evMeuoe,  which  wduld  not  be  be- 
dieved  ;  Irat  it*  the  captain  came  to  it  he  was 
■«MMetaaiibedin%ismdit;  and  then  Baynes 
taU  him,  if  he  would  not  ffo,  he  had  a  lla- 
dmsOarpuaAuminytard  diief  justice  Fem- 
"MlMi,  to 'eanry  hhn  to  Whitehall. 

**•  ibthe  aftenMon  Ihe  captain  was  carried 
Hb^rUaiiahaasCoiTais  to  WhitAall,  and  exa- 
inined  an  Aieueoretary's  «offioe  hy  mj  loid  Oon- 
'Way^- aa^^deewitary  Jenkins ;  aud  m  his  exa- 
mination, in  comes  the  king  into  the  ofSce,  as 
"hefiirHie  had  iaiie  into  the  dutchess  of  Ports- 
uitoiriiiVi  lAnnHier,  vHben  my  k>rd  H.  came  to 
Uasinrhaiid ;  and  there  the  king  told  the  cap- 
^aisha  had  wrvei  hisfailier  andhim  faithlully, 
-«ttd1iop(ll'be  wauldiiaiiww  dedinehisobe^- 
ence ;  to  which  the  captam  answered  he  never 
liuumiidto  he  snmcted.   Then  the  king  told 
hidafcle  bad  not  oie  oppottnnity  to  serve  his 
•ilnendsy  hut  hoped  he  might:   Then  the  king 
mttatmmA  4um'What  htt  knew  of  my  lord  Shaf- 
tesbhryihaiiniig  a  4akgn  agauist  his  person ; 
hiit  the  diptain  upon  his  Mth  denied  that  he 
•Icuew  any  thhig,u6  the  king  left  hhn  to  die  far- 
Aier  mfmKumMk  ^  a^itetaty  Jeidiins. 

« ;Bat  this  'hlishiesadid  not  stay  here ;  Ibr 
ifaB  captain  wis  cafenadinto  a]iotiia"room,  where 
%are  pimuM  the'  hhw,  Imy  lord*  chancellor, 
'tbatord  >obiBf  jtatice  T^mwerton,  und  aevertd 
-^thalr  of  tha^nobtttty,  tMi  Graham,  Bayues 
«ad  Aosdi ;  whfere  my  lord  chanccUor  was 
Y^  aharpupoDliie  eaptain^  and  put  several 
'JIuiiBfansta  him,  Whteh  he^eould  not  answer, 
'und  itM  the  cafftain^  there  were  two  sorti  of 
athawLaiwmtB,  «nd  tliat  the  captain  was  Mke 
to  CNMD^  tadfis  trial  beftM^  the  lord  BfatAesbury. 

<<  ffllai business  wus,  Booth  had  sworn  that 

-dieoiptain'hiMl  a  eommissidn  iVum  my  lord 

fibaMbury^  ibr  a  tiroop  of  fli)y  men,  to  be 

'itiyiatd^smaads  utiinst  the  ku^g,  and  that 

Booth  walistidin  it :  This  Booth  had  sworn, 

bt  'wmao  uafotUiaatfe  in  it,  as  to  9wenx  this 

iwmwiamtilu -parliament  was  at  (htford,  at 

•Muhitiikia  the  c^Man  was  mbking  his  pre- 

rftionslbrbdisinteitded  govefnmentof  Caro- 
fiMt  whether  the  king  believed  the  cap- 
itHB  or  BlNMl^<k  uuknowu ;  but  it  stopped  hefe, 
'«B(dlha>oa|ilaii»anw  no  higher  tMhunced  upon 
^BDoth'aotth^'Mdr  aauM  be  pretailed  upon  to  he 
■  fniBBiiai|jiMK«Mjf  WNt'oiinieaMffyii^ 


there  wwe  numy  ^lispiitei  about  it^  vhstthnakt 
b^  tiroawuvandvhMlJMtt ;  aadiliflMffwe  il^  w|« 
tbougrbt  fit,  by  th&  wisdem  of  our  mecatorSx 
to  have  a  law  ia  dedaie  trcmta  ;  and'  ^  («e 
statute  of  tha  ISdifa  of  Ed.  3,  there  waa^a  pltt^ 


■*■*•« 


■►'^" 


965}     Sl\kT£TBIAI&53*CtfABUsU.  t<iMv«HA»JE^  (IM 

aiidtfae&P9s»  iBterataa]idUb«1icaofalli»aiid 
therefore  hea  alw^sbeen  hwked  apon  aa  a 
crime  of  the  most  notorious  nature  tkal  caftba 
wbataoevcti  and  acoocdinglv  punkhments  bai^e 
been  appointed  for  it  of  the  highest  and  seYerest 

extremi^.    There  was  at  common  law  great 

"  ■  ■    ■  — >      ■■  I  -  ■  -    . ,  ■  ■  ■ 

Case,  put  the  couil  to  their  tminpay  and  at  pre- 
sent a  stop  to  their  proceediiigs :  The  aasis- 
tanee  of  theduke  of  York  was  qeeessarv,  hut 
atthis  time  he  was  busy  in  Sootland»  as  More 
said."    3  Roger  Cokeys  Detection,  306. 

AnencomiastiQ  account  of  Shaftesbuvy  printed 
in  the  HaHeiaa  Misceilany,  voL  5,  f^3^ 
vfiidet  the  title  of  <'  A  brief  aocount  of  many 
**  memorable  passages  of  the  lii'e  and  death  of 
«« the  earl  of  Shaftshury,"  &c.  OQOMliMJkft 
tfaua: 

'<  I  shall  me  one  memorable  pasaage  said 
to  have  paosei  between  the  eari  and  some  of  the 
popash  lords,  soon  afler  his  commiftmeDt ;  the 
stcMyisthis:  meeting  accid«itally  with  one  of 
the  popish  lords,  he  was  asked  by  him,  '  What 
'his  lordahm  did  thore,    and  that  he  little 

*  thou^tto  navehislDod  compaaiy  ?'  to  which 
the  earl  of  ShalVsbitry  rephad,  «  That  hehad 

*  lately  been  sick  of  an  ague,  and  was  came 

*  diere  to  lake  some  Jesuits  powder.'  It  waa 
8aidi»  during  the  whole  time  of  hia  lordship 
heinff  in  titt  Tower,  he  remained  verycheer- 
lul,  beyond  what  could  bare  been  expected  from, 
a  person  labouring  under  such  extreme  paina 
and  diseases.  Dming  the  earPa  imprisonment, 
many  made  it  their  buBiDasa  to  detract  and 
viliAr  him ;  and  it  was  their  moda  to  drink  his 
heam  at  an  hempen  string:,  and  call  him 

*  Tory  Tapskin,'  (alluding  to  the  tap  which 
had  been  applied  upon  the  brealEing  out  of  an 
ulcei^,  and«kingorPokuid!*  (Itwaaastand- 
iag  joke  among  the  opponents  of  Hhaftshnry, 
mt  he  hoped  to  he  cnosen  kinjc  of  Poland  at 
the  vacancy,  when  John  Sobiesla  waa  elected.) 
After tlieearUstnal,  it  is  veported  heanrest- 
ed  one  Bainea^  one  of  the  witnesses^  fbv  auMn* 
iqnracyy  also  ssTcral  4>tfaers;  but,  being  not 
mkrei  ta  hare  his  trial  sgaanst  them  in 
London  and  Middlesex,  he  remitted  the  same 
till,  another  oppoftanity.'* 

'  '*  flhaftesbury,  afraid  of  a  trial,  oflfeired,  if  the 
long  pleased,  to  go  and  live  in  Carolina.  Tlie 
Lord  Chamberlain  was  for  the  king's  hearken- 
ing to  him.'*  Macpfaerson's  Lift  of  king 
Jtenea  the  Second,  written  by  himself  See 
the  Introdnction  to  the  Case  of  lord  Clarendon, 
vol.  6tp.  S91,  of  this  Collection. 


Nmlh  is  very  acrimonious 
bury.    Dryden,  too,  is  very  severe  upon  him, 
tinugh  with  some  qualification  : 

**  A  name  to  ail  succeeding  ages  conTd ; 
Far  dose  designs  and  crookcKl  ceonsela-fit, 
Sagaciaus,  hold,  and  turbulent  of  wit ; 
Bmtiesa,  unfix'd  in  principles  and  place. 
In  pew^r  nnpleas'd,  impcUi'ent  of  diagmee ; 
A  TCfy  soul,  which,  working  out  its  way. 
Flatted  the  pigmy  body  to  decay, 
ited-Q^iwMmVI  tha  taacmem  of  dlay^ 


A  daring  pilot  in  extseisity ;  [^S'^ 

Pleaa'd  with  the  danger,  when  the  waves-  went 
He  sought  the  storm;  baty  far  a  oaloi'ttali^. 
Would  steer  too  nigh  thesaads)  tOi^boiist  his  witi 
Great  wits  are  sare  t»  madneaa  near  allv'd. 
And  thin  partitions  do  their  boands  divKfe-; 
Else  why  should  he,  wicb  wealth  and  hononr 

htets'd^ 
Refuse  bis  age  the  needful  hours  of  rest '^ 
Punish  &bod^  which  he  coald  not  please  ;- 
Bankrupt  of  hfc^  yet  prodigal  of  ease? 
And  all  to.leave.wfaat  with  bis  tail  brwon, 
To  that  unfeathar'd^  tw»-tegg'd  thiag,  a  son-; 
Got  while  bia soul  did  huddled  nutionatry, 
And  born  a  shapeless  himp^  like  Anareby. 
In  friendship  felae,  impkioable  in  bale ; 
Resolv'd  to  ruioy  or  to  rule  tha  sfeatei 
To  compass  this,  the  triple  bond  be  broke ; 
Tbe  pillars  af  the  public  safety  shoeh ; 
And  6tted  Isr'el  for  a  foreign  yoke: 
Then  seiz'd  with  fear,  yet  still  adRecting  finae^ 
Usurp'd  a  patrioifs  all-atoning  name  t 
So  eaay  stin  it  proves,  in  faotious  timer, 
With  public  zeal  to-caocel  private  crimfs,- 
HoW  safe  is  treason,  and  bow  sacred  ill, 
Where  none  can  siu  ai^aiast  the  people's  will ! 
Where  orowdecaa*  wiuk,  and  no-  of^ce  be, 

known^, 
Since  in  another'sguilt  they  Und-  their  own  b 
Yetftuae  deserved  no  enemy  can  grudge; 
Tha  stacesmao- we  abtoor,  but  praise  tnejm^. 
In  Isr'slfs  courts,  n«*er  sac  an  Abethdm 
With  moie  disasming  eyes,  or  handa  mofW 

clean; 

Unhrib'd,  unsought,  the  wretched  to- redres^ 
Swf^  of  dispatch>  and  easy  of  aeeess. 

Oh!  had-habeea  content  tor  serve  the- crown 
With>virtnes»  only  proper  to  thegown*^ 
Or  had  the  rankness  of  the  soil  beeir  freed* 
From  eockle,  that  oppressed  the  noWe  seecf«« 
David  for  him  bis  tuneful  harp  had  strung,  * 
And  Heav'n  had  wanted  one  immortal- sortg. 
Buf  wild' ambition  loves  to  slide,  not  stand. 

And  fortune's  ice  prefers  to  virtue's  hind:*^ 

a    •    •    a    a    a    *    < 


a    a 


•    a    * 


|i 


<^  A  martial  bero,  first,  with  early  care, 
BkMvn,  like  a  pigmy  bj  the-winda^  to  war ; 
A  beardlass  chief,  a  rebel  ere  a  man ; 
So  joung.  hit  hivtred  to  his  prince  began. 
Ne«t  this,  (how  wildly  wfH"  ambition  steer !) 
A  vemiis  wrigghng  iii  th*" usurper's  ear.* 
Bartering  his  venal  wi^  for  sums  of  gold. 
He  cast  himself  imo  the8ainti>likamoul(f  ; 
Groaa'd,  sigh'd,  and  pia/d,  while  gpdlineai  waa 

gain. 
The  loudest  bagpipe  of  the  squeaking  train. 
But,  as  ^is  hard  to  cheat  a  jngaler'rejres,, 
His  open  lewdness  he  could  ne&  disguise. 
There-spilt  the  saint ;  for  hypoeritic  aeal 
AUows  no  «nf  hut  these  trtavconoMi; 
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ftr  I  will  giveyo^  no  moieof  thsttlalnle,  nw 
oonoerniiigf  die  tense  thereof,  than  naybeibr 
your  purpoee  now,  I  say,  by  thai  law, '  to  com- 

*  pass,  imaffine,  or  intend  tfce  death  ot'the  Idn^, 

*  and  todeclare  it  by  overl-aGt,  or  to  levy  wu 

*  against  the  Idng,'  were  dedared  (amongst 
other  things  in  that  statute  mentioned)  to  be 
High  -Treaaon  :  And  this  haA  obtained  tor  law 
among  us  ever  since  ;  and  by  that  atandiag 
law,  nodiing  is  to  be  accounted  treason,  bat 
what  is  therein  particularly  declared  so;  bot 
upon  many  emergent  occasions,  there  bath 
been  several  other  laws,  as  the  case  bath  re- 
quired now  and  then,  for  to  declare  andbrbg^ 
other  partioular  crimes  within  the  ooobinmoi' 
treasons :  So  there  was  a  law  madein  qoeen 
Elisabeth's  feign  for  enacting  several  crimes 
to  be  treasons,  during  her  life ;  which  was- 
made  upon  the  occasion  of  the  ihveterate 
malice  of  the  Roman  Caftkiolics  against  her 
andherffovemment;  and  so  there  bra  been 
in  other  king's  reigns  upon  other  oocasionB. 

Amongst  the  rest,  it  was  thought  fit,  by  the 
parlittnent  assembled  here,  in  the  Idlh  Tsat  4f' 
this  present  king,  to  mafce^  a  particnlar  law  ftr 
the  enacting  and  declaring  several  crimes  to  be 
treasons,  during  this  fling's  lite;  they  ba4 
great  grounds,  and  too  much  occasion  fsr  it, 
and  so  they  express  it  in  the  preamble  of  tbn 
law.  The  wounds  which  the  then  late  tnasow 
bad  made,  that  had  so  far  obtained  hi  thislnne* 
dom,  were  then  still  bleeding,  ripe  and  scarooy 
closed;  nAuiy  trailerous  poaitions,  and  many 
seditious  principles  were  spread,  and  had  ob- 
tained and  gained  footing  among  the  people  of 
this  kingdom ;  and  the  parliament  had  reason 
to  beUerethat  where  they  bad  been  somaliciMis- 
ly  bent  agamst  the  king  and  his  family,andhad 
taken  off  his  father,  and  mamtahied  so  kng  and 
dangerous  a  war  against  him,  almost  to  the  otter 
destruction  and  extirpation  of  him,  and  iM  his 
good  subjects,  and  othis,  and  all  our  interests, 
properties  and  liberties,  and  had  ahnost  des- 
troyed a  flourishing  kingdom  ;  here  they  had 
reason,  I  say,  to  be  careml,  to  jprevcat theMP 
misduefii  for  the  future ;  therefore,  gentlemeil, 
they  did  think  fit  to  make  a  new  law  for  tins 
purpose;  and  whereas  the  law  before  was,  that 
It  should  be  treason,  to  compass,  imagine,  or 
intend  the  death  of  the  king,  so  as  it  were  de- 
clared by  overt-act ;  now  they  thouglit  it  wooio 
be  dangerous  lo  stay  till  an  overt-act  sboold 
declare  the  intention :  for  when  they  had  seen, 
such  malicious  and  evil  designs  against  the 
king  and  supreme  authority ;  and  that  they  bad 
prevailed  so  far,  as  to  muraer  one  kmg  and  ba- 
niirii  another ;  and  had  gone  a  great  way  in  the 
destruction  of  the  government  of  this  kingdom^ 
absolutely  lo  root  it  quite  out ;  they  had  v^c**^ 
then,  as  muoh  as  they  could,  to  prevent  the 
designs  before  th^  should  grow  full  r^  sad 
vent  themselves  in  overt-acts;  thendose^  it  waa 
enacted  by  that  statute,  made  in  the  ldtf»  y««[ 
of  this  king's  reign,. «« That  if  any  one  shorn 
compass,  imagine,  or  intend  the>deaih  ^^^ 

For  his  destructionyOr  any  bodily  haim  that, 
ttmdtohisikatkt  orMtrocMoD*  Wf 


dadamtioa  made  of  what  was  treason,  and 
what  not :  By  that  law,  *  For  any  one  to  oom- 
<  paasy  imagine,  or  intend,  the  death  oftheking^ 

H^oring  to  fecaodal  gives  too  large  a  scope : 
Saints  must  not  trade  ;  bot  they,  may  interlope. 
Til'  ungodly  principle  was  all  the  sane. 
But  a  grosB  cheat  betrays  his  partner's  game. 
Besides,  their  pace  was  formal,  grave,  and  slack ; 
His  nimble  wit  outran  the  heavy  pack  : 
Ifet  ftiii  be  found  his  fortune  at  a  stay, 
^Vhole  droves  of  blohckeads  choaking  ap  his 
They  took,  hut  not  rewarded,  his  advice  ;  [way: 
Villain  and  wit  exact  a  double  price. 
Pow'r  was  hit  aim ;  but  thrown  from  that  pre- 
tence,  . 
The  wretch  tum'd  loyal  in  his  own  defence. 
And  malice  reconcil'd  hiro  to  bis  prince. 
Him,  in  the  anguish  of  his  soul,  ne  lerv'd, 
Bewarded  faster  still  tbau  he  deterv'd. 
Behold  him  now  exalted  into  trust. 
His  connseb  oil  convenient,  seldom  juit. 
E'en  in  the  most  sincere  advice  be  gave. 
He  had  a  gnideing  still  to  be  a  knave. 
The  frauds  he  Marnt  in  hiaf  anatic  years. 
Made  him  uneasy  iu  bis  lawful  gears  : 
At  best,  as  little  honiist  as  he  could. 
And.  like  white  witches,  miecbievouily  good. 
1*0  his -first  bias,  longingly,  he  leans, 
And  rather  would  be  great  by  wicked  means." 

Mr.  Fox  in  a  letter  to  Seijeant  Heywood 
writes: 

.  '<  I  am  quite  glad  I  have  little  to  do  with 
Oiafteabury  ;  for  as  to  making  him  a  real 
patriot,  or  friend  to  our  ideas  of  libertv,  it  is 
laspossible,  at  least  in  my  opinion.  On  the 
other  hand,  he  is  very  far  from  being  the  devil 
be  is  described.  Indeed,  he  seems  to  have 
been  strictly  a  man  of  honour,  if  that  praise 
can  be  given  to  one  d^titute  of  puUic  virtue, 
and  who  did  not  consider  catholics  as  fellow 
creatures ;  a  feeling  very  common  in  those 
times.  liocke  was  probably  caught  by  his 
aplendid  qualities,  his  courage,  his  openness, 
his  party  zeal,  his  eloquence,  his  fair  dealiiy 
with  his  friends,  and  his  superiority  to  vuf 
gar .  corruption.  Locke's  partiality  might 
make  him,  on  the  other  hand,  blind  to  the  m- 
difference  with  which  he  (Shaftesbury),  es- 
poused either  monarchical,  arbitrary,  or  re- 
pfdilican  princiBlea,  as  best  suited  hia  ambi- 
tion; hut  could  it  inake  lum  blind  to  the  re- 
lentless crudty  with  which  he  persecuted  the 
papists  in  the  affiur  of  the  popisn  plot,  merely, 
as  it  should  seem,  because  it  suited  the4^urpo6e8 
of  the  party  with  which  he  was  then  engaged  f 
—-You  know  that  some  of  the  imputations 
against  him  are  certainly  false :  the  shutting 
up  the  Exchequer,  for  instance.  But  the  two 
great  blots  of  sitting  on  the  Regicides,  and  his 
conduct  in  the  popish  plot,  can  never  be  wiped 
off.  Hie  second  Dutch  war  ia  a  bad  business, 
in  which  he  engaged  heartily,  and  in  which 
(notwithstanding  all  his  apologists  say,)  he 
would  have  persevered,  if  he  haa  not  fouM  the 
waschmtiDghim." 
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lyiiwiiy  or  woondio^  bis  pemoiiy  any  i«gtreiii,t 
vfii»  Umiy,  or  any  nopisoumtait  oi  him ;  or 
if  any  ohoaid  design  or  utend  to  levy  any  ivar, 
agiuwl  bim,  eltl^  witlun  the  kingdom,  or 
witooik ;  or  should  design,  intend,  eud/eavoor, 
iirpropiire  any  fordgn  prince  to  inrade  these 
Us  dominions,  or  any  other  of  the  king's  do- 
minions, and  should  signify  or  declare  tliis  by 
any  if  riting,  or  hy  any  preaching  or  printing, 
or  t»y  anv  Mvisod,  maficioiis  speaking,  or  Vords, 
this  sbaU  be  high  treason.*' 

Now  this  haw  akered  the  Ibnner  Jaw  greatly, 
es^edaUy  in  two  cases :  first  as  tp  levying  of 
wsr  ^  the  intention  was  oot  treason  before,  un- 
less It  had  taken  effect,  and  war  had  been  ac- 
luaiiy  levied:  and  then  as  to  the  designing  and 
fipmpassing  the  king's  death,  that  was  not  trea^ 
aoB,  luless  it  was  declared  by  an  overt^aict : 
as  to  tho  imprisoning,  or  restraining  of  the  li- 
berty of  the  king,  they  of  them^Fes  alone 
were  not  high  treason :  but  now  b^  this, 
law  tha«o  are  ipade  ti«ason,— bv  this  law, 
dttring  his  msyesty's  hfe;  and  the  yeiy  de- 
signing of  them,  whether  they  take  effect,  or 
pfii  lake  eifect,  thoogh  it  be  prevented  (b^ore 
lllty  oiiert-act)  by  the  timely  prudence  of  the 
mg  and  bis  oncers— though  it  should  be  ti^ie-  • 
ijrpi^euted,  that  there  is  no  hurt  done,  yet 
tbo  very  des%n,  if  h  be  but  uttered  and  iqpoken 
jIMd^wy  ways  aignilKed  by  st^y  discourse :  tliis, 
mitlemen,  is  made  treason  by  this  act ;  and 
Uiis  hath  wrought  -verv  great  alteration  in  the 
Cfse  of  treason  now :  tormerly  it  was  said,  and 
said  traly  enough,  that  words  alone  would  not 
oake  treason ;  but  since  this  act.  gentlemen, 
Words,  if  .they  idiport  a^^y  malicious  design 
^(ainstthe  long's  life  and  government,  and 
IraitenMis  intention  in  the  paity,  such  words  are 
treason  now  within  this  act :  and  this  act  was 
laade  with  great  prudence,  and  with  great  rare 
Intake  off  that  undue  liberty  that  men  had 
taken  to  themselves;  in  Uiose  times  of  lioen- 
itiVNMDess,  people  had  taken  to  theuiselvea  an 
liildeMoeiit  and  undue  liberty  to  vent  all  tbeir 
j^dkions  and  oialioious  muuls  one,  to  another, 
witboujt  ayay  restraint  at  all:  theref^^e  now, 
ktloBOBf  you  must  coiislder,  that  words  if 
lify  or  purpiNTt  any  tnuterous  intention 
_  in  ^  {MMTty^  citner  against  the  king 
or  his  goveobnent ;  either  to  restiiiin  his  liberty 
.or  imprison  him,  or  to  do  him  any  bodily  hurt, 
j$t,  aiiy  crime  of  that  nature ;  tnis  is  treason 
.  wkhiu  ,lbis  acl  of  wirliameut. 

JLook  ye,  gendemen,  now  as  to  the  indict- 
Ijlfit"  that  ahaU  be  biy>ught  before  vou,  you  are 
to  consider  these  things :  1.  Whether  the  mat- 
ter oontained  in  them,  and  wbioh  you  shaR  have 
in  evidence,  be  matter  of  treason  within  the 
former,  or  this  act  of  parliament  ?  And  liere,  if 
ye«  4oabt  of  it,  then  ypu  must  advise  with  us 
Ijbff^  arP  ^mmissionated  by  his  majesty,  to  hear 
amd  determioe  these  orimes ;  and  in  matters  of 
laar  weshaU  ^iireotyou :  and  you  are  to  enquire 
if  there  be  two  witnesses  that  shall  testify  the 
WgHsrsittesidence  to  you;  for  without  two. 
wJM»>»S<iH.  no  man  is  to.be  impeached  within  I 
:t|hja)|oVf!Si. Jbmtftbere.be  two  witoewies  that  | 

vou  via.  I 


shsll  (ratify  to  you  matters  to  ipake  good  the 
iildictmeQis,  then  y^u  have  grom)4  to  find  Ae 
indictments.  3ut  I  pii)st  tell  you^  as  to  tnis 
caae  of  two  witnesses,  it  is  not  neo^ssary  th^t 
they  ahoukl  be  two  witnesses  to  the  same  worths 
or  tp  words  spoken  at  one  time,  pr  in  the  saoip 
place ;  that  is  not  necessary :  if  one  be  a 
witness  to  words  that  import  any  ftaiterpu^  de- 
sign aud  iuteu^pn,  ^p^teo  at  one  ticnei  and 
in  one  place;  and  another  testify  othi^r 
seditious  and  ti^ai^erous  words  apoken  ft 
another  time,  and  in  another  place ;  these  two 
are  two  good  witnesses  within  this  statute,  and 
80  it  hath  been  solemnly  resohred  by  a^  the 
jn^^s  of  ^pglandj  uppn  a  solemn  occasion. 

Cook  ye,  gentlanen,  I  must  tell  you.  That 
that  which  m  referred  to  you,  is  to  considef , 
whether,  upon  what  evidence  you  shall  have 
given  BBto  you,  there  be  any  reason  or  ground 
tor  the  king  to  caU  these  persons  to  an  aoeoonf ; 
if  ^lere  be  probable  ground,  it  is  as  much  as  you 
are  to  enquire  into :  you  are  not  to  jodge  the 
persons,  but  for  the  honour  of  the  king,  an4  ^o 
decency  of  tiie  matter,  it  is  not  thought  fit  hj 
the  law,  that  persons  should  be  accused  and  i^* 
dieted,  where  there  is  no  colour  nor  ground  tor 
it ;  where  there  is  |io  kind  of  suspicum  of  ^ 
crime,  nor  reason  to  believe  that  the  thing  cuk 
be  proved,  H  is  uot  for  the  kipg^s  honour  to  cfgQ 
men  to  an  account  in  soch  cases :  therefore  yen 
are  to  enquire,  whether  that  that  you  hear  6e 
any  cause  or  reason  for  the  king  to  put  the 
party  to  answer  it  You  do  not  condemn,  npr 
IS  there  such  a  strict  enquiry  to  be  made  by  you 
as  by  others,  that  are  sworn  to  try  the  fact.  Or 
issue :  a  probaUe  cause,  or  some  ground,  that 
the  kin^  hath  to  caU  these  persons  to  aii- 
Bwer  for  it,  b  enough,  geoHdemen,  for  you  to 
find  a  bill,  it  is  as  much  as  is  by  law  required. 
Geodemeo,  you  must  consider  this.  That  as  it 
is  a  crime  for  to  condemn  innocent  persons,  ao 
it  is  a  crime  as  great  to  acquit  the  guilty ;  aftd 
that  God  that  requires  one  of  them,  require 
both ;  80  that  you  must  be  as  strict  in  the  one. 
as  you  would  be  in  the  other.  And  let  me  tell 
you,  il'any  of  you  shall  be  refractory,  tpd  wBl 
not  find  any  bill,  where  there  is  a  probable 
ground  for  an  accusation,  you  do  therein  under- 
take to  intercept  justu:e ;  said  you  thereby  make 
yoursdves  criminals  and  gudty,  and  tae  fauh 
win  lie  at  your  door.  You  must  consider,  sen- 
tlemen,  vou  are  tender  a  double  obligatioin  neire 
to  do  right ;  you  are  under  the  ofiigation  of 
Bnglishmen,  as  we  are  all  members  of  o^e 
great  body,  of  which  the  king  is  head;  and 
you  are  engaged,  as  Englishmen,  to  consider, 
that  crimes  «  this  nature  ought  ^ot  to  go  un- 
punished :  then  you  have  an  oath  of  God  upon 
you,  you  are  here  sworn  to  do  according  to  what 
the  evidence  is.  Now  therefore,  if  yon  ha^e 
two  witnesses  of  words  that  may  import  a  trea- 
sonable design  or  intention  m  any  of  thoso 
parties,  against  whom  you  shall  have  indict- 
ments o^red  to  you,  you  are  both  bound  by  the 
law  i£  nature,  as  you  are  members  of  this  bo<i^  ; 
aud  by  the  Ja^  of  God,  as  you  have  takjeuf 
oath  upon  you,  for  to  fisidthpsebiUs; 

3l> 
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Gendemen,  oompasaon  or  pity  is  not  jaar 
province,  nor  ours  in  this  case ',  there  is  no 
room  for  that,  in  enquiries  of  this  nature ;  that 
is  reserved  to  an  higher  and  superior  power, 
from  which  ours  is  derived:  Tlicrefore,  gen- 
tlemen, I  must  require  you  to  consider  such 
eridence  a^  shall  oe  given  you,  and  to  be  im- 
partial, according  to  what  you  shall  hear  from 
the  witnesses,  if  you  have  ground,  upon  what 
evidence  you  shall  have  given  you,  to  believe 
that  there  is  any  reason  or  cause  for  the  king 
to  call  the  persons  named  in  such  indictments, 
BS  shall  be  tendered  to  you,  to  answer  for  what 
'is  objected  against  them  therein,  you  are  to 
find  those  bil&  ;  that  is  all  that  I  shall  say  to 
you  ;  only  pray  God  to  direct  you  in  your  en- 
quiry, that  justice  may  take  place. 

[Then  a  Bill  of  High-TVeason  was  offered 
;aj^st  the  Earl  of  Shattesbary  ;  and  sir  Fran- 
cis Withins  moved.  That  the  evidence  might 
be  heard  in  ooott.] 

L.  C  /.  Gentlemen  of  the  jury,  you  hear 
it  is  desired  by  the  king's  counsel  (and  that  we 
cannot  deny)  tliat  the  evidence  may  be  publicly 
given,  that  it  may  not  be  hereafter  in  the 
mouths  of  any  in  minded  jpersons  abroad,  to 
scatter  any  mistakes  or  untruths  up  and  down ; 
or  to  slapodr  the  king's  evidence,  or  to  say  any 
thing  concerning  them  that  is  not  true  :  There - 
lore,  we  cannot  deny  this  motion  of  the  king's 
counsel,  but  desire  that  you  ^^i1^  take  your 
places,  and  hear  the  evidence  that  shall  be  given 
you. 

(|The  Jury  tlien  desired  a  copy  of  tlteii*  oath, 
»bich  the  court  granted,  and  then  they  with- 
drew. Aller  some  little  time  they  returned, 
and  then  the  clerk  called  them  by  their  names.] 

Foreman.  My  Lord  Chief  Justice,  it  is  the 
opinion  of  the  jury,  that  they  ought  to  examine 
tiie  witnesses  in  private,  and  it  hath  been  the 
constant  practice  of  our  ancestors  and  predeces- 
sors to  do  it ;  and  they  insist  upon  it  as  their 
right  to  examine  in  private,  because  they  are 
bound  to  keep  the  king's  secrets,  whichthey 
cannot  do,  if  it  be  done  in  court. 

£.  C  J.  Look  ye,  gentlemen  of  the  jury, 
it  may  very  probably  be,  that  some  late  usage 
has  brought  you  into  this  error,  that  it  is  your 
riffht,  but  it  is  not  your  right  in  truth :  For  I  will 
tell  you,  I  take  the  reason  of  that  use  for  grand  j  u- 
ries  to  examine  the  witnesses  privately  and  out  of 
court,  to  comply  with  the  conveniences  of  the 
comt ;  for  generally  upon  such  commissions 
as  these  are,  the  business  is  muph  ;  and  at  gaol 
deliveries  there  are  a  great  many  persons  to  be 
indicted  and  tried,  and  much  other  work  be- 
sides, of  other  natures  to  be  done  :  And  if  at 
such  times,  we  should  examine  all  businesses 
publicly  in  the  court,  it  wotdd  make  the  bu.siness 
of  these  commissions  of  a  wonderful  ereat  length 
and  cumbrance.  Therefore  the  ju^esl  for  the 
conveniency  of  the  matter,  ha%'e  allowed,  that 
witnesses  should  go  to  the  jury,  and  they  to 
examine  them ;  not  that  therels  any  matter  of 
right  in  it ;  for  without  question,  originally  all 


evidences  were  given  in  court :  The  jury  are 
officers  and  ministers  of  the  court,  oy  which 
they  enquire,  and  erideiice  sure  was  aA  jrivcn 
in  court  formerly ;  and  the  witnesses  stiH  »e 
always  sworn  in  cx>urt,  and  ne%cr  otherwise. 
And,  gentlemen,  I  must  tell  you,  it  is  for  your 
advantage,  as  well  as  for  tne  king's,  that  it 
may  be  sure,  that  you  comply  with  your  evi- 
dence,  that  you  do  nothing  clandestinely; 
therefore  it  is  for  your  advantage  that  this  is  * 
done,  and  the  king  iike\rise  desires  it.    Now  I 
must  tell  you,  that  if  the  king  requires  it  of  iu, 
and  it  is  a  thing  that  is  ih  it's  nature  indifferent, 
we  ought  to  comply  with  the  king's  desire  to 
have  it  examined  in  court ;  you  sfaall  have  afl 
the  liberty  that  you  can  have  iii^  private  ;  wbtt 
question  soever  you  will  have  asked,  yoursehflS 
shall  ask  it,  it  you  please,  and  we  wiU  not 
cramp  you  in  time,  nor  any  thing  of  that  na- 
ture.   Therefore,  gentlemen,  there  can  be  no 
kind  of  reason  why  this  evidence  should  not  be 

given  in  court.  What  you  say  coneemiag 
eeping  your  counsels,  that  is  quite  of  ano- 
ther nature,  that  is,  your  debates,  and  those 
things,  there  you  shall  be  in  private,  for  to 
considerof  what  you  hear  pubhcly.  Bat  cer- 
tainly it  is  the  best  way,  botti  for  the  king,  and 
for  you,  that  there  should,  in  a  ease  of  this 
nature,  be  an  open  and  pHUn  examination  of 
the  witnesses,  that  all  the  world  may  see  what 
they  say. 

Foreman.  My  lord,  if  your  k>rdship  pleases, 
I  must  beg  your  lordship's  pardon,  if  I  mistake 
in  any  thing,  it  is  contrary  to  the  sense  of  what 
the  jury  apprehend.  First,  th^y  apprehend 
that  the  very  words  of  the  oath  doth  bind  them, 
it  says,  '  That  they  shall  keep  the  counsel's, 

*  and  their  own  secrets  :'*  Now,  my  lord,  there 

*  ''  The  Foreman,  by  himaelf,  lays  his  hand 
on  the  book,  and  the  marshal  administers  to 
him  the  following  oath  : 

V'  <  My  lord,  or  sir,  (as  the  Foreman's  name 
*'  may  be),  yon,  as  foreman  of  this  grand  in- 
<  cjuest  for  the  body  of.  this  ooanty  of  A.  shal 

*  diligently  enquire,  and  true  presentment  make 
'  of  all  such  matters  and  thinffs  as  shall  be 
'  given  you  in  charge :  The  king's  ceunsd, 

*  your  fellows,  lind  your  own,  you  shaU  keep 
'  secret :  You  shall  present  no  one  for  envy, 

*  hatred,  or  malice;  neither  shall  you  leave 

*  any  one  nnpresented  for  fear,  favour,  or  af> 

*  foction,  or  hope  of  reward ;    but  yon  shaO 

*  present  all  things  truly  as  they  come  to  your 
'  Knowled^,  according  to  the  best  ef  your  nn- 

*  derstandmg:  So  help  you  God.' 

*'•  The  rest  of  the  grand  jury  ^  by  three  at  a 
time,  in  order,  are  sworn  in  the  following 
manner: 

"  *  llie  same  oath  which  yoar  foreman  Mb 
*■  taken  on  his  part,  yon  and  every  of  yoa, 
^  shall  well  and  truly  observe  and  keep  on  yoUr 
'  part :  So  help  you  God.'  "  CrtHvn  Circuit 
Companion.        *• 

In  the  <<  Book  of  Oat^"  p.  «06,  the  « Oath 
'  of  great  Inquesf  is  *  thus  stated :  *  Ye  riiall 

*  truly  enquire,  and  true  presaitmral  make  ^ 


tian  be  na  necret  ia  public ;  the  very  intimation 
of  that  doth  imply,  that  the  ^^caminatiob  should 
be  secret ;  besides,  my  lord,  I  beg  your  lord- 
ship's pardon  if  we  mistake,  we  do  not  un- 
derstand any  diing  of  law. 

Air.  Fofillan.  Your  lordship  is  pleased  to 
say,  that  it  hathi  been  the  common  usage  and 

Sractice  ;  sometimes,  my  lord,  we  have  heard 
lat  tiiat  hath  been  the  law  of  England,  tliat 
hath  been  the  custom  of  England  :  If  it  be  the 
ancient  usage  and  custom  of  England,  that 
hath  never  fa^en  altered  from  time  to  time,  and 
hath  continued  so,  we  desire  your  lordship's 
opinioD  upon  that ;  as  we  would  not  do  any 
that  may  be  prejudicial  to  the  king,  so  ^ve 
would  not  do  the  least  that  should  be  prejudicial 
to  the  liberties  of  the  people ;  if  it  be  tlie  an- 
cient custom  of  the  kingdom  to  examine  in  pri- 
Taie,  then  there  is  something  may  be  very 
prejudicial  to  tlie  kin^  in  this  public  examina- 
tion ;  for  sometimes  m  examining  witnesses  in 
private,  there  come  to  be  discovered  some 
fiersons  guilty  of  treason,  and  misprision  of 
treason,  that  were  not  known,  nor  thought  on 
before.  Then  the  jury  sends  down  to  the 
eonit,  and  gives  them  intimation,  and  these 
fMcn  are  presently  secured  ;  whereas,  my  lord, 
in  case  they  be  examined  in  open  court  pub- 
fidv,  then  presently  there  is  intimation  given 
and  these  men  are  gone  away.  Another  thing 
thftt  ihay  be  prejudicial  to  the  king,  is,  that  aU 
the  evidences  here,  will  be  foreknown  before 
they  cpme  to  the  main  trial  upon  issue  by  the 
P^^  j^^ ;  tben  if  there  be  not  a  very  great 
dealflf  care,  these  witnesses  may  be  confronted 
by  raising  up  witnesses  to  prejudice  th^m,  as 
in  soipe  cases  it  has  been :.  lliep  besides,  the 
jory  do  apprehend,  that  in  private  they  are 

*  an  such  things  as  you  are  charged  withall  on 
<tbe  queene's  behalf,  the  queene's  councell, 

*  your  owne,  and  yourfellowes,  you  shall  well 

*  and  truly  keepe  ;  and  in  all  other  things  the 
^  truth  present :  So  help  you  God  and  by  the 
<  ooutents  of  this  booke.' 

At  the  end  of  a  pamphlet  entitled,  *'  Obser- 
Tations  on  the  |>uty  and  ^Power  of  Juries, 
London,  printed  1796,  reprinted  17P8,"  is 
given  the  following  Appendix: 

**  At  the  second  sessions,  held  at  the  Old 
Bailey  ISth  Jan,  1796  in  (he  mayoralty  of  Mr. 
Hldennan  Curtis,  The  King-V.  Crossfield, 
Smith,  Higgins,  and  Le  Maitre  for  High- 
Treason.  The  Solicitor  of  the  Treastiry,  act- 
ing for  the  Attorney-General,  requested  to  be 
admitted  during  the  examination  of  the  wit- 
nesses on  the  a&ve  indictment ;  but  the  grand 
jury,  after  debating  upon  the  matter  some  time, 
determined,  that,  consistently  ^ith  their  Oath, 
no  person,  however  exalted  his  station,  could, 
if  not  a  witness  upon  the  occasion,  be  present 
whilst  the  jury  were  making  their  inquest  into 
the  charges  in  any  indictment.  The  SoUdtor 
therefore,  was  not  'admitted."  See  the  Note 
to  the  Case  of  the  Ref^ides,  vol.  5,  p.,  07S  of 
Ihiv  CoUectiop* 
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more  free  to  examine  things  in  particular,'  for, 
the  satisl^ing  their  own  consciences,  and  that 
without  iavour  Or  affection ;  and  we  hope  we 
shall  do  our  duty. 

C  C.  J.   Look  ye,  Mr.  Pupillon,  it  is  r^ 
sonable  that  we  should  give  you  onr  adric^  in 
this  case :    I  must  tell  you,  if  you  had  con- 
sidered of  what  1  had  said  before,  I  thought  I 
had  obviated  these  objections  :  First,  as  to  what 
yon^lo  say  that  you  are  bound  to  conceal  your 
counsels,  and  the  king's  secrets,that  is  very  trtiep 
as  to  your  counsels,  that  is,  your  debates,  you' 
are  bound  to  conceal  them :  as  to  the  king'^  se- 
crets, 80  long  as  he  will  have  them  kept  secret, 
you  are  bound  to  keep  them  so  too ;  but  it  doth 
not  deprive  the  king  of  the  benefit  of  having  it, 
public,  if  he  have  a  desire .  for  it ;  you  don't 
break  your  oath,  if  the  king  will  make  it 
public;    you    do    not  make   it   public;    'tiy 
the  king   does    it.      Then    as  to  that    that 
you  do  say,  that  you  apprehend  the  common 
usage  of  the  kingdom  to  oe  a  law ;  that  is  true, 
Mr.  Papillon,  in  some  sense ;  a  constant  and 
uninterrupted  usage  goes  for  a  law  among  us ; 
but  I  thought  I  had  told  you  before,  that  both 
of  ancient  and  latter  times  there  have  been 
exanjinations  of  the  mtnesses  in  court,  in  cases 
of  this  nature;  and  we  are  not  without  precedents 
of  it  every  year,  every  term,  continually  from 
time  to  time,  evidence  is  heard  in  court  by  the 
grand  jury ;  it  b  as  usual  a  thing  with  us,  as  any 
thing,  if  it  be  desired,  nothing  more  frequent, 
or  more  common :  1  never  heard  it  denied,  or 
stood  upon  by  any.  grand-jury,  in  my  life,  till 
of  late  here ;  you  may  be  instructed  with  a 
thousand  precedents,  for  I  am  sure  it  is  a  com- 
mon and  ordinary  case,  upon  soch  occasions, 
if  desired,  to  hear  the  evidence  in  court.  '        ' 

Look  ye,  gentlemen,  as  to  that  care  that  you 
have  of  the  king's  nfTairs,  the  king  has  reason  to 
take  it  well  that  you  are  so  careful  for  them ; 
and  that  you  are  so  mindful  of  his  conc^rhsj 
he  hath  a  great  deal  of  reason  to  think  l^elt 
of  yon  for  it :  And,  gentlemen,  consider  this, 
that  his  majesty's  counsel  have  certainly  con- 
sidered of  this  evidence,  before  they  brought 
this  to  a  public  enqntry ;«  or  else  it  would  be 
a  hard  thing  if  they  should  come  raw,  and  net 
know  what  the  witaesses  can  say  ;  for  thofigh 
you  are  the  jui-y  to  hear  the  witnesses,  yet  you 
roust  consider,'^  that  the  king's  counsel  have 
examined  whether  he  hath  cause  to  accuse 
these  persons,  or  not ;  and,  gentlemen,  they 
understand  very  well,  that  it  will  be  no  preju- 
dice to  the  king  to  have  the  evidence  heard 
openly  in  court ;  or  else  the  king  woiild  neVer 
desire  it. 

Foreman.  My  lord,  the  gentlemen  of  th^ 
jury  desire  that 'it  maybe  recorded,  that  we 
insisted  upon  it  as  our  right ;  but  if  the  court 
over- rule,  we  must  submit t<^ it.- 

X.  C  J.  Here  are  enbugh  persons  to  take 
notice  of  it ;  to  make  recoids  of  such  things, 
is  not  usual ;  it  is  not  our  business  here  to 
record  every  thing;  that  every  man  will  de- 
sire to  be  recoirded :  We  can  record  nothing 
but  what  is   in   onler  to  the   proceedings, 
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bat  notioe  eiioivh  is  taken  of  it ;  you  teed 
not  fear  but  that  there  "will  be  witnesaes 
«noii§fh. 

.  L,  C.  /.  fNorth).  Geademen,  I  must  agf 
soDieAing  to  fortifyTiirhat  my  Lord  Chief  Justice 
liais«aiid :  If  any  of  us  had  been  of  a  different 
mnion,  we  would  have  spoken  it ;  the  saine 
thing  was  stood  upon,  ana  discoursed  on  the 
Est  sessions^  and  then  all  the  judges  were  of 
this  opinion,  and  in  what  all  the  judges  affree 
to,  you  shovdd  acquiesce.  I  must  tell  you  nom 
my  own  experience ;  where  the  king  will,  he 
ought  to  have  it  kept  secret :  I  have  not  known 
il.  oDne*  publicly  in  the  orderly  course  of  busi- 
neiB ;  but  I  have  often  known  where  it  hath 
been  desired  by  those  which  prosecute  for  the 
king,  that  evidence  hath  been  given  openly  ; 
and  I  never  knew  it  denied :  If  any  of  my  bro- 
thers think  otherwise,  I  desire  they  would 
speak  ;  but,  I  tell  you,  as  to  my  experience, 
this  is  the  case. 

Sheriff  F.  I  desire  the  witnesses  may  be 
kept  out  of  the  court,  and  called  one  by  one. 

JL.  C.  J.  It  is  a  thing  certainly,  that  the 
king's  counsel  will  not  be  afraid  of  doing ;  but 
oheciifs  4o  not  use  to  move  any  thing  of  this 
nature  in  court,  and  therefore  - tis  not  your  duty, 
Mr.  Sheriff,  to  meddle  with  it. 

iSheriff  P.  It  was  my  duty  last  time,  my 
fcnd,  and  appointed. 

Att.  Gen.  (Sir  Rob.  Sawyer)  You  were  ac- 
quainted 'twas  not  your  duty  last  time,  and  you 
appear  against  the  king. 

llien  the  Indictment  was  read. 

(London  m.)  "  The  jurors  of  our  sovereign 
ioid  the  king,  upon  their  oaths  present,  that 
Anthony  earl  ol'  Shaftesbury,  late  of  the 
pwrish  of  St.  Martin's  in  tlie  Fields,  in  the 
county  of  Middlesex,  as  a  false  traitor  against 
the  mtost  illustrious,  and  most  excellent  prince, 
our  sovereign  lord  Charles  the  2nd  oy  the 
giwseof  G<w,  of  England,  Scotland,  France, 
and  Ireland,  king,  his  natural  lord,  tlie  fear 
'  of  God  in  hu  heart  not  having,  nor  weighing 
the  doty  of  his  allegiance  ;  but  beinff  moved 
and  seduced  by  the  instigation  of  the  devil, 
the  cordial  love,  and  true,  due,  and  natural 
obedience,  which  true  and  iaithful  subjects  of 
our  said  sovereign  lord  the  king,  towards  him 
our  said  sovereign  lord  the  king,  should,  and 
of  right  ought  to  bear,  wholly  withdrawing, 
and  with  all  his  strength  intending  the  peace 
and  common  tranquilhty  in  this  kingdom  of 
Eo^and,  to  dii^uro,  and  war  and  rebellion 
against  our  said  sovereign  lord  the  king,  to  stir 
up  and  move,  and  the  government  of  our  said 
fiorereign  lord  theking,  within  this  kingdom  of 
£nglaad,  to  subvert,  and  him  our  said  sovereign 
lord  the  king,  fn>m  die  title,  honour,  and  regal 
name  of  the  imperial  crown  of  his  kinffilom 
of  £bgiai]4  to  depose  and  deprive,  and  him 
our  said  sovereign  lord  the  king  to  death  and 
.  Anal  destmotion  to  bring  and  put,  die  18th  day 
of  IVlarch,  in  the  SSd  year  of  the  reign  of  our 
o|>f«reign  lord  Charles  9,  now  king  of  Eng- 
liindi  and  divem^otiier  days  and  liinfiB)  as  well 


b^of«a8af%«rwidl8,in  the  )iariib  of  9t  Mary 
le  6ow,  in  the  Ward  of  Cheap,  London,- tnSter- 
ously  comnassed,  imagined,  and  intended  the 
death  and  final  destruction  of  our  said  sOVefelmi 
lord  the  king,  and  the  andcnt  government  of  fit 
kingdom  of  England,   to   change,  alter,  md 
wholly  to  subveil,  and  him  our  said  sov«reitfn 
lord  the  king,  from  the  title,  honour,  and  kingi; 
name  of  his  imperial  crown  of  this  k^ingdomof 
Enjpland  to  depose  and  deprive,  and  war  iJid  re* 
beluon  against  our  sovereign  lord  the  ki^,  to 
move  and  levy  within  this  kin^om  of  Eng" 
land  ;  and  his  said  most  wicked  treasons,  and 
traiterous  compasses,  imaginations  and  pur- 
poses aforesaid,  to   fulfil  and  perfect,  he  tbe 
said  Anthony  earl  of  Shaftesbury,  as  a  false 
traitor,  with  divers  armed  men,  subjects  of  our 
said  sovereign  lord  the  king,  then  being,  ma- 
liciously, traitorously  and  advlscilly,  did  pro- 
vide and  prepare  then  to  be  aiding  to  him  the 
said  earl  of  Shaftesbury,  to  fulfil  and  perfect 
his  treasons  aforesaid.     And    his  said  wicked 
treasons,   traiterous  compasses,   imaginations 
and  purposes,  the  sooner  to  fulfil  and  perfect, 
he  the  said  Anthony  earl  of  St^aftesbury  as  a 
false  traitor,  with  one  John  Bo<>th,  and  other 
siibjects  of  our  said  lord  the  king,  then  and  there 
traitorously  assembled,    met  and  consulted; 
and  the  same  wicked  treasons,  ctnd  traiterous 
compasses,  imaginations  and  purposes  aforesaid, 
then  and  there  to  the  said  John  Booth,  and 
other  persons,  to  the  jury  unl^nown,  in  the 
hearing  of  divers  liege  subjects   of  our  sove- 
reign u>rd  the  king,  then  and  t:here  present, 
openly,  publicly,  maliciously,  trcdterously  and 
advisedly  did  say  and  declare,  and  to  persuade 
and  induce  the  said  John  B^ooth  to  be  aiding 
and  assisting  in  his  said  treason  s,  compasses, 
imaginations,  and  purposes,  he  the  said  An- 
thony earl  of  Shanesmiry,  as  a   false  traitor, 
maliciously,  advisedly,  and  traiterously,  the 
said  18th  day   of  March,  in  the    SSd  year  of 
the  rei^n  of  our  said  sovereign  loi'd  the  King,  at 
the  parish  and  ward  aforesaid,  within  the  city  of 
London  aforesaid,  falsely,  advisedly,  subtilly, 
maliciously  and  traiterously  said,  asserted  and 
dcdatred,  Uiat  in  a  short  timfe  tho  parliament 
was  to  sit  at  Oxford,  and  that  he  Ae  sud  An* 
thoiiy  earl  of  Shaftesbury  had  inspected  tfat 
elections,  and  considered  the  inclinations  and 
dispositions  of  the  generality  of  the  members 
of  parliament   elected ;    and    that   he     the 
said  Anthony  earl  of  Shaftesbury  was  satisfied 
that  the  pai-liament  would  insist  upon  three 
matters,  (to  wit)  The  bill  of  exclusion  against 
the  Duke  of  York ;  the  abolishing  the  act  of 
parliainent  of  the  35th  of  queen  Elizabeth, 
and  the  passing  of  a  new  bill  for  uniting  the 
protestant  dissenters ;  with  divers  oth^  good 
and  wholesome  bills.    To  which  he  the  said 
Anthony  earl  of  Shaftesbury  was  certain  thst 
the  king's  nui\iesty  would  ri^ftiee  to  give  his 
royal  assent ;  and  therefore  he  the  said  Anthony 
earl  of  Shaftesbury  did  expect  that  there  wouA 
be  a  division  between  the  king's  muesty  and  the 
parliament ;  and  that  many  noUe  lorb  and 
worthy  members  of  the  Lower  House  did  eon« 
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earm  the  same  OfRoion;  tndtbey  were  ve* 
•olyed  to  insist  upon  the  passzi^  of  those  UDs : 
Attd  if  the  king^  majesty  refused,  tlurt  they 
(meaning  him  the  said  Anthony  earl  of  8hdr- 
tesbury,8nd  the  said  noUe  lords  and  worthy 
nhemben)  and  prorided  strength  to  compel  llie 
kinr's  majesty  to  grant  thereunto :  And  that 
for  bis  piut,  he  the  said  Anthony  earl  of 
Shaftesbury  had  provided  stout  men  to  be  com- 
manded hy  captain  Wilkinson,  (meaning  one 
Henry  mikinson,  one  of  the  subjects  of  our 
now  soyemgn  lord  the  king  ;)  of  which  he 
the  said  Anthony  earl  of  ohaftesbury  had 
agreed  tbAt  l3ie  said  John  Booth  should  be  one. 

''  And  further,  the  jurors  aforesaid  upon 
^eir  oadis  do  say,  that  the  afbresaid  Anthony 
earl  of  Shaflefllmry,  his  said  wicked  treasons, 
and  traiteirous  imaginations,  to  fulfil,  perfect 
and  bring  to  effect  aiWwards:  to  wit,  the 
said  18th  day  of  March,  in  the  33rd  year  of 
his  said  now  majesti^^'s  reign,  in  the  parish 
and  Ward  aforesaid,  within  the  city  of  London 
aforesaid,  as  a  false  traitor  in  the  presence  and 
heating  of  divei-s  liege  people  of  our  said  i^- 
vereifipi  lord  the  king,  then  and  there  present, 
opemy  and  publicly,  falsely,  maliciously,  ad- 
Yisedfy  and  traiterously  said,  asserted,  pub- 
lished, and  with  a  loud  voice  declared,  that 
our  said  now  lord  the  king  was  a  man  of  no 
fulh,  and  that  there  was  no  trust  in  him  ;  and 
that  our  said  lord  the  king  deserved  to  be 
tfepoeed,  as  weU  as  Richard  the  Second,  latie 
king  of  England  deserved. 

'*  And  further,  the  jurors  afbresaid  upon 
their  oaths  do  say,  that  the  said  Anthony  earl 
of  Shaflesbury,  liis  said  wicked  treasons,  and 
traiterous  imaginations  aforesaid,  to  be  fulfilled 
and  perfected,  and  brought  to  eft'ect  the  said 
18tb  day  of  March,  in  the  3Srd  3'ear  of  his  said 
now  majesty's  reiffo,  in  the  parish  and  ward 
aforesaid,  in  the  city  of  London  aforesaid,  as  a 
false  traitor,  in  the  presence  and  iiparin^  of 
Avers  liege  siAieets  of  oxnr  said  lord  the  king 
then  and*^  there  present,  openly  and  publicly, 
falsely,  maliciously,  advisedly,  and  traiterously 
^aoA^  asserted,  published,  and  with  a  loud  voice 
declared,  that  He  the  said  Anthony  earl  of 
Shaflesbury,  could  never  desist,  until  he  had 
brought  this  kingdom  of  England  into  a  cora- 
moowealth  without  a  king,  and  that  the  said 
Anthony  earl  of  Shaflesbury,  and  i(11  those  that 
him  the  said  Anthony  eavl  of  Shaftesbury, 
would  assist,  (and  he  knew  mai^  that  would 
asrist  him  the  said  Anthony  ean  of  Shaftes- 
bury) would  make  England  a  commonwealth 
as  Holland  vi^as :  and  ihat  be  tlie  said  An- 
thony eatl  of -Shaflesbury,  and  other  traitors 
Yinknown,  would  live  as  in  Holland,  and  that  he 
our  said  lord  the  king,  and  all  his  family, 
should  be  rooted  out. 

*^  And  further,  the  jnrors  aforesaid  do  say, 
Ibat  tbe  said  Anthony  earl  of  Shaftesbury,  his 
flud  wicked  treasons,  and  traitorous  imagina- 
tions aforesaid,  to  be  fulfilled,  perfected,  and 
brought  to  effect  afterwards,  the  said  18th 
day  of  March,  in  the  SSrd  year  of  bis  said  now 
ouy^y's  reign,  in  the  parish  and  Wfthi  afbre- 


said, in  the  dtf  of  London  aforesaid,  as  a  ialM- 
traitory  in  the  presence  and  hearing  of  4krefm. 
liege  subjects  of  o«r  said  wmenatfu  lord  tfa* 
ki^  then  and  there  prasent,  openly,  pubhcly, 
fklsely,  malicieuily,  advisedly,  and  traiterauaiy . 
said,  asserted,  poMHifaad,  and[  with  a  loud  voia»' 
declared,  that  our  now  aovereign  loni  the  ldB|^ 
was  a  man  of  an  unfaithful  heart,  and  not  wor- 
thy to  be  trusted,  and  not  fit  VO  role  and: 
govern,  being  fiilse,  unkut,  and  eraei  to  his 
people ;  and  if  ha  would  not  be  fwemed'  by 
his  people,  that  they  /meaning  him,  the  said 
Antnony  earl  of  Shanesbury,  and  other  trai* 
tors  to  the  jurors  unknown)  our  said  sofmupa 
lord  the  king  would  depose,  against  his  am* 
giance  and  duty,  and  against  the  peace  of  our 
said  sovereign  lord  the  kinff,  his  crown  and 
dignity.  Sec.  and  against  the  form  of  the  stntotn 
in  sucli  case  made  and  provided,  &c." 

Sir  Fr,  Wtthms*  Gentlemen  of  the  jury ,r 
this  is  an  indictment  against  the  earl  of  Shafiss* 
bnry ;  I  shall  not  trouUe  you  to  open  the  in- 
dictment, because  the  evidence  will  be  sewa»" 
what  long,  I  shall  only  tell  you  which  way  win 
shall  go. 

L,  C.  /.  North.  I  do  not  know  wbetherye« 
desire  the  witnesses  should*  be  enmained  n-pftrt, 
do  voif  desire  that,  gentlemen  ? 

/.  C.  J.  If  you  do  desire  it,  gentlemen,  tbejr 
shall,  for  Mr.  Sheriff  hath  no&ing  to  do  wm 
it ;  but  if  you  do  desire  it,  you  shall  have  the 
witnesses  called  one  at  a  time,  and  all  the  rest 
shall  be  put  out  of  the  Court. 

Jury.  My  lord,  it  is  ou^  desire. 

L.  C.  J.  We  did  deny  H  to  Mr.  Sheriff,  be- 
cause  wo  aie  to  keep  men  within  their  duty. 
Here  it  is  not  his  doty  to  meddle  with  auy 
thing  of  this  nature. 

forewan.  My  lord,  we  desire  we  may  have 
a  list  of  their  names,  apd  that  4hey  may  be 
put  a-part,  that  ^ey  may  not  hear  what  one 
another  say. 

Sir  Fr.  TVitkens.  Mylord,thctei8«nepartl 
wonld  open. 

L.  C.  J.  Hiere  is  no  need  for  it  at  ali — ^Yon 
shall  have  then:  names  told  yon  as  ffaeyare 
called. 

Harrison.  My  lord,  we  pray  we  may  haye  a 
list  of  their  names. 

L.  C.  J.  If  you  desire  it,  you  may  bare  it : 
but  it  will  be  tio  advantage,  for  you  will  hear 
them  named,  and  you  may  write  fliem  down  ma 
t\^  come  b]. 

xjodfrey.  We  desire  a  Ijbrt ;  for  you  told  us, 
the  kuiff's  counsel  had  examined  them,  and 
knew  ^o  they  were. 

L.  C.  J.  I  will  tell  you,  the  Court  is  to  have 
their  names  indorsed,  for  tb^  do  not  bring 
wiAnessos  in  hc^gger-mufger,  and  1  soHvose 
they  are  indorsed  her?. 

L.  C.  J.  North.  It  is  want  of  experience  that 
makes  you  ask  tiiis  ;  you  are  told,  they  are 
indorsed  here. 

L.  C.  J.  Look  you,  sir  Sanrad  Bamar- 
disten,  you  must  have  the  indictment  itself  out 
with  you,  and  all  their  names  written  open  the 
back  of  that  in^ctment ;  but  that  you  shmxM 
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deflire  to  hftve  the  names  of  them  in  a'  roll 
befbreband,  I  do  not  know,  if  there  be  any 
reason  that  yon  can  assign  for  it. 

Foreman.  One  thing  more  I  have  to  say, 
that  we  may  see  the  warrant  by  which  the 
eari  of  Shafitesbury  was  committed,  for  there 
ate  some  odier  questions  depend  upon  it.   . 

-  jL  C.  J.  That  we  cannot  do,  for  the  lieute- 
nant of  the  Tower  hath  that  Warrant,  which  be 
keeps  tor  his  indemnity ;  we  cannot  demand  it 
from' him  upon  any  terms :  any  thin^  that  you 
do  desire  of  us,  let  us  know  ;  what  is  reasona- 
ble, and  within  our  power  we  will  grant  \  and 
for  otfa«*  desires  of  your's,  we  tell  the  reason 
why  we  cannot  grant  them. 

-  Papilhn,  My  lord,  if  your  lordship  pleases, 
I  wiH  only  acquaint  yoilr  lordship,  that  the 
gentlemen  of  the  jury  do  seem  to  be  of  opi- 
nion, that  your  lordsnip  gives  them  leave  to 
examine  the  witnesses ;  and  the  jury,  because 
they  would  not  put  the  Court  to  too  much 
trouUe,  do  desire,  that  tlie  witnesses  should 
oome  one  after  another,  and  make  their  infor- 
BMtiott,  and  then  the  jury  would  withdraw,  to 
consider  what  prqper  questions  to  ask  them, 
and  oome  down  again.  . 

L.  C.  J,  You  shall  do  so,  gentlemen.'  Look 
you,  we  did,  at  the  request  of  the  last  jury, 
use  the  same  method  ;  after  they  had  heard 
the  witnesses  what  they  gave  m  evidence, 
they  came  and  desired  leave  to  ask  them  some 
questions,  which  we  wanted,  and  they  were  all 
called  one  by  one,  and  did  examine  tliem  ;  you 
shall  do  so,  gentlemen. 

.  Att.  Gen,  I  was^  informed  this  morning 
there  were  several  ouestions  to  be  asked  of 
several  vritnesses  to  oirect  the  Grand-jury  how 
to  demean  themselves. 

L,  C,  J.  Mr.  Attorney,  the  request  is  rea- 
sonable enough. 

Harrison,  We  desire  they  may  be  examined 
one  by  one. 

.  X.  C.  J.  North,  I  snppose  you  do  not  stand 
upon  it  for  these  witnesses,  they  are  clerks  of 
the  council,  that  only  prove  a  paper  which  it 
seems  was  found  in  the  earl  or  Sbafiesbury's 
house  :  if  you  will,  tbey  may  go  out,  and  be 
called  in  again. 

Harrison.  We  humbly  beg  it. 

Godfrey.  I  was  foreman  of  tlie  jury  at 
Fitzhurris's  trial,  and  it  was  complaihedf  he  had 
bard  measure  from  some  Irish  witnesses,  and 
that  it  was  severe  that  they  should  be  examined 
in  troops  :  it  hath  troubled  me  since  tliat  I  did 
not  put  them  out  and  examine  thiem  a-part. 

L.  C.  /.  Look  ye,  gentlemen,  you  that  are 
witnesses  for  the  Idng,  you  must  go  all  out, 
and  come  in  as  you  are  called,  one  by  one. 

[Which  done,  William  Blathwait,  esq.  was 
prpduoed,  and  a  paper  delivered  in.] 

Saunders  to  Mr.  Blathwait.  I  pray.  Sir, 
give  an  account  how  you  came  by  that  paper  ? 

BUibwait.  This  paper,  gentlemen,  was  put 
into  my  custody  by  Mr.  Gwyn,  derk  of  the 
coDBsd,  who  seized  it  among  others  in  my 
lord  Shaft^ory's  house :  he  gave  me  the  key 


of  the  ro«n  where  they  were  kept^  and  it  batk 
been  altogether  in  ray  custody,  except  for  a 
short  tim  ethat  it  was  delivered  to  Mr,  8ecr^ 
tary  Jenkins,  by  whom  it  was  re>deiivered  to 
me.  Mr.  Gwyn  having  seized  papers  at  my 
lord  Shaftesbury's  house  brought  them  to  ihe 
council-office,  and  init  them  into  one  of  the 
rooms,  and  locked  the  door,  and  deUvered  die 
key  to  me.  When  I  m  as  ordered  by  the  com- 
mittee of  examinations,  1  fetched  up  the  trunks 
and  papers,  and  brought  them  into  the  council 
chamber,  and  the  trunks  were  opened  in  the 
presenee  of  some  of  the  Lords  ot  the  council, 
and  in  the  presence  of  Mr.  Wilson,  who  was 
appointed  to  attend  here  on  the  behalf  of  my 
lord  Shaftesbury,  and  be  was  always  present 
when  the  papers  were  taken  out  of  the  trunks 
and  bags :  This  was  one  paper,  and  was  taken 
out  iipon  the  6th  of  July  in  the  presence  of 
Mr.  Wilson,  who  took  particular  notice  of  this 
paper,  as  may  appear  by  his  own  hand.  The 
trunk  was  sealed,  it  was  a  great  trunk,  tod  it 
was  opened  in  the  presence  of  Mr.  Samuel 
Wilson  and  Mr.  StarKey,  who  were  both  ap- 
pointed by  mv  lord  of  Soaftesbury . 

L.  C.  J.  Was  this  paper  found  in  one  of 
those  trunks  or  boxes  that  was  delivered  to  you 
by  Mr.  Gwyn  ? 

Blatkzcait.  This  paper  was  taken  out  of  a 
velvet-bag  which  Mr.  Gwyn  had  put  into  the 
g^reat  .trunk,  which  trunk  was  sealed  and 
opened  in  the  presence  of  Mr.  Wilson  and  Mr. 
StiU'key. 

Sir  Jrr.  Withens,  Did  you  find  that  paper  in 
the  trunk. 

Blathwait.    I  took  this  and  others  out  of 
<  the  velvet  bag,  wliich  was  in  the  great  trunk. 

X.  C  J.  Call  Mr.  Gwyn  to  give  an  account 
where  he  found  these  papers.  Look  you^ 
eentleraen  of  the  jury,  you  near  what  his  evi- 
dence is,  would  you  ask  him  any  thing  while 
he  is  here. 

[Then  Mr.  Gwyn  coming  in.] 

X.  C.  /.  Where  had  y^ou  the  trunk  you  de- 
livered to  Mr.  Blathwait  P. 

Gwyn.  My  lord,  on  the  2nd  of  July,  by  a 
warrant  from  the  secretary,  I  was  conmianded 
to  go  to  my  lord  Shaftesbury's  house  to  search 
his  papers,  I  did  there  meet  with  a  great 
many  papers,  and  I  took  a  note  how  I  had 
parted  them,  and  into  what  parcels  I  had  put 
the  papers  ;  there  were  several  sorts  of  them 
in  a  ^^reat  hair  trunk,  and  there  was  a  velvet 
bag  m  which  I  put  some  papers  that  were 
loose  in  my  lord's  closet  above  stairs.  My 
lord  Shaflesbury,  as  soon  as  I  came,  gave  me 
the  keys,  and  told  me  where  his  closets  were, 
and  said  he  would  seal  them  up  witli  his  own 
seal :  I  staid  for  it,  but  he  sent  me  word  by  a 
gentleman  that  I  might  put  my  own  seal  if  I 

E leased  :  I  did  put  my  seal  upon  the  trunk, 
ut  afterwards  being  sent  another  way,  I  de- 
livered it  to  this  gentleman  Mr.  Biathwak : 
whether  any  of  the  papers  were  taken  out 
afWwards  I  cannot  teu. 
L.  C.J.    Mr.  Gwyn,  that  your  evidence 
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waiKy  be  the  better  midersiood,  tell'  me ;  were 
all  the  PJperB  that  were  in  that  telvei  ba^  in 
my-  lord  Shaftesbury's  closet  ? 

Gwyn.  In  my  tord  8hafie8bary*8  closet 
.%beTe  stairs. 

'  *  L,  Q,  J,  This  Tou  swear ;  when  yon  deli- 
Tered  it  to  Mr«  Blathwait,  all  the  papers  were 
in  that  bag ;  wa^  there  nothing  in  that  bag, 
but  what  you  took  in  my  lord  Shaftesbury's 
closet? 

Gwvn-  Nothing,  my  lord. 

JL  C.  J.  Look  you,  gentlemen,  you  do  ob- 
$er?e  Uiat  this  paper  was  put  into  the  bag  by 
'Mr.  Gwyn,  aod  Mr.  Blathwait  swears  he  n>und 
it  in  the  bag,  and  delivered  it  to  Mr.  Secretary 
Jenkins ;  therefore  if  you  please,  Mr.  Secretary 
Jenkins,  you  shall  be  sworn  whether  that  paper 
Mrafl  deUvered  to  you  by  Mr.  Blathwait,  be- 
-eause  wb  would  clear  it  as  we  go,  wbetlier  that 
be  the  paper  u-as  delivered  to  Mr.  Secretary 
Jenkins  by  Mr.  Blathwait :  I  pray,  sir,  was 
that  the  papier  that  Mr.  Blathwait  did  deliver 
into  your  hands  ? 

Sec.  Jenkins.  My  lord,  this  is  the  paper, 
this  paper  was  delivered  into  my  hands  by  Mr. 
Blathwait  in  the  council  chamber.  1  cannot  say 
that  this  numerical  paper  was  taken  out  of  the 
Velvet  bag  ;  but  there  were  a  great  many  pa- 
pers taken  out  of  it,  and  I  having  the  honour 
"to  be  at  the  examination  of  the  papers :  this 
was  ordered  to  be  pot  (and  was  put)  into  my 
hands,  with  nine  papers  nu)re. 

X.  C.  /.  Was  It  oat  of  your  hands  ? 

Sec.  Jenkins,  It  was  out  of  my  hands ; 
Ihr  upon  Monday  last  I  took  out  the  nine  pa- 
pers mtrusted  with  me,  and  this  tenth  out  of 
my  desk,  and  caused  my  servant  to  mark  them 
bynombers.  Then  I  seale<i  up  these  papers 
and  sent  them  to  Mr.  Graham.  Mr.  Graham 
brought  them  back  again  to  me  without  any 
alteration  whatsoever;  then  I  put  this  tenth 
paper  into  the  hands  of  Mr.  Btethwait  again. 
All  the  while  it  was  in  my  hands,  it  was  under 
kx^k  and  key,  and  none  of  my  servants  ss^w  it, 
but  the  time  it  was  numbered ;  and  no  manner 
'  of  alteration  was  made  in  thiS|  or  any  other  -of 
-the  nine  papers. 

L,  C.  J.  Now  it  appears  this  was  the  paper 
^aken  in  my  lord  Shaftesbury's  closet 

Then  this  Paper  was  read  as  followeth. 

-  <*  We  the  Icnights,  <Src.  finding  to  the  grief 
of  our  hearts,  the  popish  priests  and  Jesuits, 
with  the  papists  and  tneir  adherents  and  abet- 
ters, have  tor  sev'eral  years  last  past  pursued  a 
most  pernicious  and  hellish  plot,  to  root  out 
the  true  protestant  rehgion  as  a  pestilent 
Beresy,  to  take  away  the  life  of  our  gracious 
king,  to  subvert  our  laws  and  liberties,  and  to 
set  up  arbitrary  power  and  popery. 

*^  And  it  being  Botorious  that  they  have  been 
highly  «vcoun^fpd  by  the  countonance  and 
protection  given  and  procured  for  them  by  J. 
O.  of  Y.  and  by  tiieir  expectations  of  his  suc- 
ceeding to  the  crown,  and  that  through  crafty 
popish  coaniels.his  designs  have  so  iiur  pre- 

'^■^,  that  he  hath  great  and  ipany  depend- 
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dents  upon  him  by  his  bestowing  offices  ant 
preiermentB  both  m  church  and  state. 

'*  It  appearing  also  to  us,  that  by  hi9  mflu- 
ence  mercenary  forces  have  been  levied  and 
kept  on  foot  tor  his  secret desiffns  contrary  to 
our  laws ;  the  officers  thereof  having  beea 
named  and  appointed  by  him,  to  the  apparent' 
hazard  of  his  noajesty 's  person,  our  religion  and 
government,  if  tb^  danger  had  not  h^^  timely 
tbreseen  by  several  parliaments,  and  partof  thow 
forces  with  mat  difficulty,  caused  by  them  |» 
be  disbanded  at  the  kingdom's  ^retX  espence : 
And  it  being  evident,  that  notvnthstandmg  afi 
the  continual  endeavours  of  the  parliament  t» 
deliver  his  majesty  from  the  counsels,  and  out 
of  the  power  of  the  said  D.  yet  bis  interest  »A 
the  ministry  of  state  and  others  have  hem  so 
prevalent,  that  parliaments  have  been  unrea- 
sonably prorogued  and  dissolved  *  when  they 

*  In  the  State  Tracts,  there  i»  the  following 
Account  of  Proceedings  at  the  SessionB 
for  the  City  of  Westminster,  against  Tho. 
WnrrnELp,  S^ivener;  John  Smallbones, 
Woodmonger ;  and  Wu.  Laud,  Painter ; 
for  tearing  a  Petition  prepared  to  be  pre* 
sented  to  the  King's  Majesty,  for  the  sit- 
ting of  tlie  ParUament. 

It  being  the  undoubted  right  of  the  subjects 
of  Eugiand,  and  warranted  by  the  law  of  the 
laud,  and  the  general  practice  of  all  former 
times,  in  an  humble  manner  to  apply  them- 
selves to  his  m^esty,  in  the  absence  of  parlia- 
ments, by  Petition ;  for  the  redress  of  their 
grievances,  and  for  the  obtaining  such  things 
as  they  apprehend  necessary  or  beneficial,  to 
the  safety  and  well-being  of  the  nation.  [Vide 
the  Resolutions  of  the  Law,  Cook's  Jurisdic- 
tion of  Courts,  79.  Hobart,  290.  Vel.  Magna 
Chart.  Exil.  Spencer,  51.  Vide  the  Procitf- 
mations  of  king  Charles  I.]  And  it  being  their 
duty  to  which  they  are  bound,  by  the  ezprevtf- 
words  of  the  oath  of  allegiance,*  to  represent 
to  him  any  danger  which  they  apprehend 
threatening  his  royal  person  or  his  govern- 
ment ;  divers  persons  in  and  about  the  city  of 
Westminster,  considermg  the  too  apparent  and 
unspeakable  danger  his  majesty  and  his  Idng- 
doms  are  in,^  from  the  heibsh  plots  and  vfl- 
lainous  conspiracies  of  the  bloody  papists  a^d 
their  adherents ;  and  conceiving  no  sufficient 
(or  at  least  so  fit)  remedy  could  be  provided 
against  it,  but  ly  the  parliament,  by  whom 


•  »1  do  swear  from  my  heart,  That  1  will 
bear  faith  and  true  allegiance  to  his  mi^esty, 
his  heirs,  and  successors,  and  him  and  them 
will  defend  to  the  uttermost  of  my  power 
against  ail  conspiracies  and  attempts  what- 
soever, which  -  shall  be  made  affain^t  his  or 
their  persons,  their  crown,  and  £gnity.  And 
will  do  my  best  endeavour  to  disclose  aad 
make  known  unto  his  majesty,  his  heirs  and 
successors,  all  treasons  and  traiteiou8  oonspi- 
raciea,  which  I  shall  know  or  hear  of,  to  M . 
against  him  or  any  of  them.'  
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wu attd wl^ierj,  fttfdtaqds  beioii|2:iii9 to tlMip 
three  ksDfifdoiiis  to  be  put  into  fbe  handtof  Iw 
party  anatfaeir adher«Dts,(!vea in opiiooitioii  ip 
the  aJrice  kdA  order  of  die  Ust  parhaoMiit. 
"  And  as  we  considermg  with  heavy  heart* 
how    greatly,  the     strength,    and    repiita- 

liberty  of  the  dean  and  chapter  of  the  coUcgiate 
church  of  St.  Peter,  oi'  the  city^  borough  (od 
town  of  Westminster,  in  the  county  of  Uiddfer 
sex ;  a  Petition  written  in  paper,  was  prepared 
and  subscribed  with  the  haniis  of  divers  the  said 
king's  subfecU  and  liege  people,  (to  the  inry 
unknown)  and  to  our  raid  soverei^  loidkiqg 
Charles  12,  directed,  and  to  our  said  aovereifli 
k>rd  the  kin^  to  be  presented  and  delivered ;  by 
which  Petition  it  was  shown,  Thatwhereap 
there  had  been  and  was  a  most  danimiWe  |^ 
against  the  royal  person  of  our  said  savtfem 
lord  the  king,  the  Protestant  religion,  and  wdl- 
establisbed  go%ernmentof  this  r^m ;  for  wbicb 
plot  several  of  the  principal  oonapirators  v^r« 
impeached  by  parliament,  and  whereb^f  it  wai 
ImroUy  prayed  that  the  parliament  which  was 
prproijfued  to  the  9dtb  day  of  January  next  m- 
rang  in  the  said  year,  might  then  sit  to  tiy 
the  offender^  and  to  redress  the  jpnsatmg  grie? ^ 
ances  not  otherwise  to  be  re<b%«ied.   JjMthat 
Thomas  Whitfield,  l^e  of  tiia  said  paiishaf 
St.  MailinVin'Ib^-Fiehis,  in  th«  liberty  a£wei- 
said,  and  the  eecmty  aioresaid,  jreomao,  John 
Smalibones,  late  of  the  said  parjsh,  within  tbe 
liberty  aforesaid,  in  the  county  otbresaid,  wood* 
monger,  and  William  LAud,  lat«  of  the  pvisb 
aforesaid,  in  the  countr  ofoveoaid,  jreoinair; 
being  persons  ilt-afiected,  and  oontriving,  do- 
visiag  and  intending  as  muoh  es  in  them  lay, 
to  hinder  the  aitttog  of  the  said  pprlianiept,  m 
was  prayed  by  the  said  Petition,  and  also  to 
hinder  4oe  trial  «f  the  said  ofieoden,  and  i»- 
dressing  the  said  grievances,  the  said  dOtb  dsf 
of  Dcc<aid)6r  in  the  said  31st  year  of  the  rejgn 
of  our  said  sovereifirn  lord  the  khig,  as  rioton 
and  disturbers  of  tbe  peaoe  of  our  sovcieign 
k>rd  the  king,  for  the  dWturbing  of  the  psana 
of  our  said  sovereign  lord  the  kinj^,  with  ibfpa 
and  arms  at  the  said  parish  withm  the  lihm^ 
aforesaid,  in  the  «ounty  afiiresidd,  unlawfully 
and  riotously  did  aasend^  themsdives;  and 
being  so  then  and  there  assembled,  with  force  * 
and  arms  then  and  there  unhrwftif^,  rtotoosljr 
and  iiyuriously,  the  said  Petitipn  bca^g  dek- 
vered    by    one   William    Hoysley    to    thepp, 
the  said  Thomas  Whitfield,  John  Smalibones 
and  William  Laud,  at  their  request,  and  for  ttie 
subscribing  their  names  ^herennto  if  they  should 
think  fit,  did  tear  in  nieces,  in  conlenijpt  of  oi|r 
said  suvereign  lord  the  king,  and  of  nis  laws, 
to  the  evil  example  of  all  others  in  the  like 
cases  offending,  and  sgainst  the  pence  of  onr 
said  sovereign  lord  the  king,  but  etown  and  ^ 
dignity."^ 

The  names  of  the  Grand-Jury  tbs(t  fiaund 
the  bill,  are  these:  William  Janib,  ThooMS 
Trevor,  Erasmus  Browne,  Uency  I>iq^^» 
Kictod  Stroeto,  John  Hsniy,  John  Wnatw, 

Mvtift  Fkni«r»  ^^  £ime,  Bctet  KnkA 

1 


Iw^ebeenin  hot  puifeuit  of'tho  pe^h  poil- 
spiracies,  and  ill  ministers  of  stato  th^  assist- 
aols. 

And  that  the  said  D.  in  order  to  reduce  all  into 
|d»  own  power  hath  procured  the  garrisons,  the 
army  and  ammunition,  and  all  the  power  of  the 

nkme  several  persons  accused  of  these  accursed 
deqgns,  can  be  brought  to  trial,  did  prepare 
•nd  sign  a  petition;  humbly  representing  to 
his  majesty,  the  imminent  danger  his  royal 
l^erson,  the  Protestant  religion,  and  the  govern- 
ment of  this  nation  were  in ;  from  that  most 
damnable  and  hellish  plot,  branched  forth  into 
ceveral  the  most  homd  villainies :  for  which 
several  of  tl^  principal  conspirators  stand  im- 
peached by  parliament,  and  thereby  humbly 
imtying  that  the  parliament  might  sit  upon  tlie 
86tn  of  January,  to  try  the  offenders,  and  to 
redress  the  important  g^evances,  no  otherwavs 
to  be  redressed ;  of  wnich  Thomas  Whitfield, 
John  Sknallbones,  and  William  Laud,  inhabi- 
tants in  Westminster,  taking  notice,  upon  the 
SOth  day  erf*  December  last,  they  sent  to  IVIr. 
William  Horaley,  who  had  ^ned  and  pro- 
moted the  petition,  and  in  whose  eustody  it 
wns,  to  bring  or  send  it  to  them,  for  that  they 
desired  to  sign  it :  .and  thereupon  Mr.  Horsley 
attended  them,  and  producing  the  petition,  in 
trhich  many  persons  had  joined,  he  deli- 
Tered  it  at  tb^ir  request  to  be  by  them  read  and 
signed ;  but  Mr.  Whitfield  immediately  tore  it 
in  pieces,  and  threw  it  towards  the  fire ;  and 
"Smalibones  catching  it  up,  said  that  he  would 
not  take  10s.  for  the  names,  and  then  they  de- 
cSarod  that  they  sent  for  it  for  that  very  pur- 
pose,  and  owned  themselves  all  concemcHi  iu 
the  design. 

Upon  Mr.  Horsley's  complaint  hereof  to  a 
justice  of  the  peace,  a  ^varrant  was  granted 
ngainst  them,  and  they  being  taken  thereupon, 
uter  examination  of  the  matter,  were  bound  to 
nppear  and  answer  it  at  the  next  quarter  ses- 
«mns  of  the  peace  for  the  city  of  Westminster ; 
and  upon  Friday  the  9th  of  Jannary  instant 
the  sessions  being  holdcn,  and  there  being  pre- 
sent several  justices  of  the  pcarc  that  are  emi- 
nent lawyers,  the  matter  was  brought  before 
&em,  and  the  grand  jury  indicted  the  said 
Whitfield,  SmalUKines,  and  Land  as  follow- 
eth,  viz. 

Tibe  City,  Borough,  and  Town  of) 

'    Westminflter,  in  the  Comity  r 

of  Middlesex.  J 

.    n  The  jurors  for  -our  sovereign  lord  9ie  icing 

upon  their  oath  do  present.  That  whereas  the 

-sulgeoto  and  liege  people  of  the  longs  and 

^neens  of  this  realm  of  En^nd,  b  v  the  laws 

Bad  cnslQBOB  of  the  realm,  mive  used  and  been 

■aocustomed  to  represent  their  public  grievanoes 

hf  petition,  or  by  any  'Other  submiasive  way ; 

and  that  the  SOth  day  of  December  in  the  Slst 

'  year  of  our  lord  Chiurles  the  3nd,  by  the  grace 

.  of  God,  of  Kngisnd,  fieodland,  France  and  Ire- 

: land,  king*  defender  of  the  fiuth,  &c.  .at  the 

parlsii  of  »t.  MailuiVm-<the-PieUs»  within  the 
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of  his  nuy^y  and  tbe  kingdom,  and  being^ 
persaaded  in  our  consciences  that  tbe  danger* 
aforesaid  arc  so  eminent  and  ^ressinijf,  that 
there  oujB^t  to  be  no  delay  of  the  best  means 
tbat  are  in  our  power  to  secure  the  kin^om 
against  them,  we  have  thought  fit  to  propose  to 
all  true  Protestants  an.  union  amongst  them- 
selves, by  solemn  and  sacred  promise  of  mutual 
defence  and  assistance  in  the  preservation  of 
the  true  Protestant  religion,  his  m^^esty's  per- 
son and  royal  state,  and  our  laws,  liberties, 
and  properties,  and  we  hold  it  pur  boundea 
duty  to  join  ourselves  for  the  same  intent  in  a 
declaration  of  Our  united  affections  and  reso- 
lutions in  the  form  ensuing : 

**  *  i.  A.  B.  do  in  the  presence  of  God  solemnly 
promise,  tow,  and  protest  to  maintain  and  de- 
fend to  riie  utmost  of  my  power,  with  my  pei*- 
son,  and  estate,  the  true  protestant  religion, 
against  popery  and  all  popi&li  superMition,  ido- 
latry, or  innovation,  and  all  those  who  do  or 
or  sball  endeavour  to  spread  or  advance  it  with- 
in this  kingdom. 

''*  <  I  wiU  also,  as  iar  as  in  me  lies,  maintain  and 
defend  his  majesty's  royal  person  and  estate  ; 
as  also  the  j>ower  and  privilege  of  parliaments, 
the  la wfid  rights  and  liberties  of  the  subject 
against  all  incroachments  and  usurpation  ot  ar- 
bitrary power  whatsoever,  and  endeavour 
entirely  to  disband  all  such  mercenary 
forces  as  we  have  reason  to  believe  were  raiaeil 
to  advance  it,  and  are  still  kept  up  in  and  about 
the  ci^  of  London,  to  the  great  amjizemen^ 
and  terror  of  all  the  good  people  of  the  land. 

**  *  Moreover  J.  D.  of  Y.  having^  pubL'cly 
professed  and  owned  the  popish  religion,  and 
notoriously  given  life  and  buth  to  the  damnable 
hellish  plots  of  the  papists  against  his  majesty.*^ 
person,  the  protestant  religion,  and  the  go- 
vernment of  this  Idugdom ;  I  will  never  con- 
sent tbat  the  said  J.  &.  of  Y.  or  any  other,  who 
is  or  hath  been  a  papist  or  any  .ways  adhered 
to  the  papists  in  their  wicked  designs,  be  ad- 
mitted to  the  succession  of  the  crown  of  Eiigr 
Vmd  ;  but  bv  all  lawful  means,  and  by  force  of 
arms  if  need  so  require,  according  to  my  ab£-> 
lities,  will  oppose  him,  and  endeavour  to  sub-^ 
diie,  expel,  and  destroy  him  if  be  come  into 
England,  or  the  dominions  thereof,  and  seek 
by  force  to  set  up  his  pretended  title,  and  z& 
such  as  shall  adhere  unto  him,  or  raise  an^ 
war,  tumult  or  sedition  for  him,  or  by  his  com- 
mand, as  pnblic  enemies  of  oar  Utws,  re%ioi^ 
and  conntiy. 

•<  •  To  this  end  we  and  every  one  of  as  wJioM 
hands  are  here  under- written,  do  mostwiUiBsfy 
bind  ourselves  and  every  one  of  09.  onto  %• 
other  jointly  and  severally,  in  the  bond  of  oa« 
firm  and  loyal  soeiety  or  associadon,  and  do 
promise  and  vow  before  God,  that  with  our 
joint  and  particular  forces  we  wiH  oppose  aad 
pursue  unto  destruction  all  such  as  upon  any 
title  whatsoever  sball  oppose  the  just  and  ngl{« 
teous  ends  of  this  Association,  and  mfthrtaiii^ 
protect,  and  defend  all  such  as  shall  enter  in)o 
It  in  the  juat  performance  of  ihe  tme  n^tent  and 
meaning  oCit.  ^ndleHtOsjualnMiflimlr^ 
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tioQ,  aad  treasure  of  tbe  kingdom  both  at  sea 
and  land  is  wasted  and  consumed,  and  lost  by 
tbe  intricate  expensive  management  of  these 
wicked  dcshiictive  designs  ;  and  finding  the 
same  counsels  afier  exemplary  justice  upon 
some  of  the  conspirators,  to  lie  still  pui-sued 
with  the  utmost  devilish  malice,  and  desire  of 
revenge  ;  whereby  bis  majesty  is  in  continual 
hazara  of  being  murdered  to  make  way  for  the 
Mud  D.'s  advancement  to  the  crown,  and  the 
whole  kingdom  in  such  case  is  destitute  of  all 
security  of  their  religion,  laws,  estates  and  li- 
berty, sad  experience  in  the  case,  queen  Mary 
having  proved  the  wisest  laws  to  be  of  little 
foroe  to  keep  out  popery  and  tyranny  under  a 
perish  prince. 

**  We  have  therefore  endeavoiired,  in  a  par- 
liamentary way,  by  a  bill  for  the  purpose,  to 
faur  and  exdude  the  said  duke  from  the  suc- 
cession to  the  crown,  and  to  banish  him  for 
ever  out  of  these  kingdoms  of  Ene^land  and 
Ireland.  But  the  first  nxeans  of  the  king  and 
kingdom's  safety  being  utterly  reject^,  and  we 
leA  almoBt  in  despair  of  obtaming  any  real  and 
effectual  security,  and  knowing  ourselves  to  be 
utrusted  to  advise  and  act  for  the  preservation 

Nathanael  Wilkinson,  Edward  Whitefbot,  John 
Gentle,  Thomas  Harris,  William  Fortune, 
Roeer  fligdon,  James  Uarrold,  Cornelius 
RickfieUi,  Ueor&pe  Wright,  apothecary,  Walter 
Wright,  Adam  Langley. 

IJpon  Wednesday  the  7th  of  this  instant 
January,  many  gentlemen  and  eminent  citi- 
zens, who  bad  been  concerned  for  managing 
the  Petition  for  the  sitting  of  tbe  parliament, 
upon  the  26th  instant,  met  togctlier  and  agreeil 
opon  the  method  of  finishing  tlie  same,  and  of 
nominating  fit  persons  for  tne  presenting  it  to 
his  mi^esty;  which  being  accordingly  done, 
these  gentlemen  following,  viz.  sir  Giliiert  Ger- 
rard,  bart.  son-in-law  to  the  late  bishop  of  Dtir- 
ham;  Francis  Charlton,  John  Ellis,  John 
Smith,  Johnson,  of  Stepney,  Ellis  Crispe,  An- 
thony Selby,  Henry  Asburst,  Thomas  Smith, 
jesqrs.  gentlemen  of  good  worth  and  estates, 
and  several  of  whom  liave  been  eminent  suf- 
ferers for  his  majesty,  did  tins  13th  of  January, 
attend  his  majesty  with  it  at  Whitehall,  when 
being  introduced  to  his  royal  pi-esence,  sir  Gil- 
bert Gerrard  kneeling,  presented  the  Petition. 

GSjt  John  Beteshy  says:  *'  This  evening, 
(Oct.  SO),  his  majesty  talked  with  me  a.  great 
ivbile,  in  St.  James's  Park,  and  at  the  duchess 
of  Portsmouth's :  his  discourse  ran  chiefly  upon 
tbe  late  unequu  verdicts  and  prooeedmgsof 
thejories  of  London  and  Middl^x;  concern-. 
ing  wh\6li  he  broke  out  into,  this  jexpression, 
Mt  is  a  hard  case  that  I  am  the  last  man  to 
'  have  law  and  justice  in  the  whole  nation.' ". 

It  is  likely  enough  that  the  rgection  of  the 
faiiis  against  Shaftesbury  and  Coliedge  was  a 
cause  of  the  attack  upon  tbe  charter  of  the 
city.  See  the  Case  of  the  Cluo  Warranto  in 
iidm  CoHection,  a.  d;.1681,  and  the  passage 
fiam  Roger  Col(^  otod  in  a  Nota  tbvreto* 
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should  be'  any  ways  obstnicted  or  Hindered  for 
want  0^  discipline  and  conduct,  pr  any  evil- 
minded' persons  under  pretence  of  raising  forces 
for  the  service  of  this  Association,  should  at- 
temiit  or  opmuiit  disorders ;  we  will  foOow 
such  orders  as  we  shall  from  time  to  time  re- 
ceive fihom  this  present  parliament,  whilst  it 
shall  be  sitti^,  or  the  ma|or  part  of  the  mem- 
bers of  both  Houses  subscribing  this  Association 
when  it  shall  be  prorogued  or  dissolved ;  and 
obey  such  officei-s  as  shall  by  them  be  set  over 
us  in  the  several  counties,  cities,  and  boroughs 
until  the  next  meeting  of  this  or  another  par- 
liament ;  and  will  then  shew  the  same  obedience 
and  submission  unto  it,  and  those  who  shall,  be 
ofit. 

*'  <  Neither  will  we  for  any  respect  of  persons 
or  causes,  or  for  fear,  or  reward,  separate  our- 
selves from  this  Association,  or  fail  in  the  prose- 
cution thei-eof  during  our  lives,  upon  painotb^ing 
hj  the  rest  of  us  prosecuted,  and  suppressed  as 
peijured  persons,  and  public  enemies  to  God, 
the  king,  and  ournativecount^^ 

**  *  To  which  pains  and  punishments  we  do  vo- 
luntarily submit  ourselves,  and  every  one  of  us 
without  benefit  of  any  colour  or  pretence  to  ex- 


cuse us. 


**  In  Witness  of  all  which  premisses  to  be  in- 
violably kept)  we  do  to  this  writing  put  our 
hands  and  seals,  and  shall  be  most  reaidy  to  ac- 
cept and  admit  any  other  hereafter  into  this  So- 
ciety and  Association." 

Sir  F.  Wit  kens.  This  paper  is  very  plausibly 
|>enned  in  tbe  beginning[^  and  goes  a  g^-eat  way 
so.  biit  in  the  last  clause  but  one,  there  thcv 
come  to  perfect  levying  war ;  for  they  do  posi 
lively  say,  tliey  wul  obey  such  officers  as  eithei* 
the  parliament  or  the  major  part  of  them,  or 
after  the  parliament  is  dissolved,  the  major 
part  of  those  that  sliall  subscribe  thispaper  shall 
appoint ;  they  will  obey  all  such  omcers. 

Foreman,  Pray,  what  date  is  this  paper  of  ? 

Sii-  F.  Withensi  It  was  after  the  bill  for  the 
esclusion  of  the  duke  of  York,,  for  it  says,  that 
way  failing,  they  would  do  it  by  force. 

Foreman.  There  is  no  hand  to  it  at  all  ? 

Sir  F.  Wilkejis,  No,  none  at  all.  One  thing 
1  had  forgot,  that  they  would  join  to  destroy 
ihe  mercenary  forees  about  London,  which  is 
downnght  levying  war  against  the  king  and 
ids  guards. 

Mr.  i$dufi(?m.  The  design' of  it  is  pretended 
.  to  oppose  poi^ery  and  arbitrary  power,  and  des- 
troy the  papists ;   but  that  doth  not  seem  so 
.  much  m  it's  self:    but  when  yoti  have  heard 
the  evidence  you  will  hear  who  were  the  pa- 
jpistB  that  were  to  be  destroyed  by  this.  army. 

John  Booth. 

* 

Jwy..  He  has  stood  in  tl)e  face  of  ihe  oonrt 
all  this  M^kUe. 

X.  C.  J.  When  did  Mr.  Booth  come  ddwn  ? 

Jury\  He  was  here.befiqnp  WB^ent  up^  my 
lord,  and  hath  been  here^'er  sinoe. 

X.  C.  J.  Look  ye,  gentlemen,  th^  teD  you 
lie  was  cirried  away  and  cam*  down  oat  now. 


Booth,    No,  my  lord,  I  enrne  down  but  now. 

Shepherd,  My  lord,  we  desire  a  list  of  their 
names,  that  we  might  ioiovr  wbd  is  here^  amf 
who  is  not. 

Mr.  Godfrey,  This  man  hath  been  here  «1 
^iswhUe,  and  all  the  t>ther8  may  be  here  ibr 
aught  that  I  know 

Sir  F.  Withens,  In  the  first  place  give  an  ac- 
count what  discourse  you  have  hsra  with  my 
ford  Shaftesbury. 

X.  C':X  Speak  out,  that  the  jury  may  hear 
you. 

Booth,  I  will  speak  as  loud  as  I  can.  In 
the  month  of  January,  about  the  middle  of  Ja- 
nuary last,  I  was  introduced  into  my  lord 
Shaftesbury^s  acquaintance  by  one  captaiA 
Henry  Wilkinson.  I  say,  I  was  introduced 
into  my  lord  Shafte^ury's  acquaintance bvone 
captain  Henry  Wilkinson.  This  captain  Wil- 
kinson is  a  Yorkshire  gentleman,  he  nasknowii 
me  above  twenty  years,  and  he  ahd  1  have  had 
familiar  conversation  a  long  while  ;  so  waiting 
upon  my  lord  l^aftesbury,  our  first  business 
that  we  went  about  was,  captain  Wilkinson  did 
pretend  to  receive  a  commission  from  my  lord 
Shaftesbury,  and  some  others  of  the  lords  pro- 
prietors of  the  palatinate  of  Carolina  to  be  Uieir 
deputy  governor;  and  he  told  me  the  prospect  of 
that  journey  was  hke  to  be  very  hop^l,  an4' 
that  his  interest  was  good,  arid  that  he  could 
procure  me  a  commission,  and  such  a  number 
of  acres  ^r  Quality  and  quantity  as  I  did  desire : 
and  he  said  ne  did  not  design  to  go  over  im- 
mediate!}' in  his  own  person,  but  he  would  send 
his  eldest  son,  and  his  youngest  son,  and  if  he 
went,  he  would  return  ao^ain  as  occasion  should 
serve.  I  consented  to  him  in  all  this,  and  we 
discoursed  it  divers  times  together,  and  we  went 
to  my  lonl  Shaftesbury  on  pui-pbse  lo  i^eccivc 
rominissions  iu  order  to  this  purpose.  The 
first  time  I  went  there  was  the  earl  of  Cra*en^ 
sir  Peter  Colleton,  and  one  Archdell,aquaker ; 
I  thought  him  a  quaker  because  he  ke)[itbb 
hat  on,  when  the  rest  of  the  Lords  stood  Imre 
in  civility  to  him.  We  discoursed  the  thinj 
about  Carolina.  After  this,  and  before,  captain 
Wilkinson  and  I  had  several  discourses  abooi 
the  juncture  of  aflairs  in  these  times,  tliougb 
I  knew  him  to  be  an  old  royalist,  and  one 
that  served  liis  majesty  and  his  late  father 
very  much  in  the  wai-s;  yet  being  un- 
der great  disappointments  of  breierments  at 
court,  and  missing  the  reward  he  expecteS 
from  the  kinff,  his  heart  was  tnmed  another 
way,  and  he  had  repented  bnnself  of  those  ser- 
vices he  had  done  for  the  kifig,  and  was  become 
a  man  of  another  opinion  ;  and  there  wvasomfe 
indncements  imon  me  that  I  was  indined  to 
the  same  opinion  :  So  he  expressed  himself  to 
my  lord,  and  80  from  one  thing  ta  another  wfe 
went  on  in  discourse,  and  related  tlie  several 
parliaments,  and  the  proroguing  them,  and 
the  disappointments  ot  the  people,  and  the 
fear  of  popery  and  arbitrary  power :  And  this 
w^asnot  done  once, nor  twice,  nor  ten  times; 
,  finr  I  cannot  enumerate  ihem,  for  we  kept  jl 
continual  dnb,  and  conren^  together  fiiim^ 
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liarlyiieartiiiee^iiarters  a  year.  •  After  this 
&st  acqaaintance  with  my  lord  Shaftesbury  at 
iushoage,  I  did  frequently  go  with  cajptain 
WilkiiMon,  and  between  Christmas  and  irfarch 
four  or  five  times :  And  I  obsejrved  this,  that 
when  we  came  to  my  lord  Shaftesbury's  they 
Were  cautious  in  our  accession :    In  the  first 
place  it  was  to  be  known  by  some  of  the  ser- 
▼vntSy  who  he  was  in  company  with :   And  in 
the  second  place  the  names  were  sent  up,  who 
^^  were  Uiatwere'to  speak  with  him:  Some- 
times  we  had  an  alehouse  at  the  Bel^  in  the 
«ane  street :  (f  forget  the  name  of  the  street) 
we  staid  at  thealehouse  tiU  we  had  a  fit  time, 
captain  Wilkmson  had  acquaintance  with  his 
fiprter  and  his  gentleman  oi  his  chamber :  And 
4M»  weoflen  discoursed.  And  from  the  concerns 
of  Carolina  we  fell  lo  matters  more  public 
oonoeming  the  state.    I  remember  he  would 
use  to  inveigh  sharply  against  the  times,  and 
look  Dpon  himself  as  not  so  valued  nor  so  res- 
jiected^  nor  in  those  places  and  dignities  as  he 
expected  he  should  be,  and  seem^  to  be  dis- 
oontentedy  and  he  did  fear  popery  would  be  in- 
^troduced,  and  arbitrary  power:    And  when 
paili^inent-men  were  to  be  elected,  there  came 
every  week  news,  bringing  particulars  of  such 
boroughs  and  counties^  as  had  made  particular 
Sections  for  meml>ers  for  parliament ;  whe- 
^er  kniffhts,  citizens,  or  burgesses :  And  he 
would  often  consider  that  parliament  that  was 
to  sit  at  Ojdbrd,  what  they  were  ^a  to  their  in- 
4clination  and  dispositions :  And  he  said,  they 
would  insist  ui)on  the  same  things  the  other 
parliaments  before  had  done.  Pai*ticularly  he 
«ud  tiie  parliammit  would  never  grant  the  king 
any  assistance  of  money  nor  satisfy  him  in 
those  things  that  he  desired,  unless  he  gave  the 
people  fizit  satisfaction  in  those  things  that 
they    insisted    on    before,  and   he  l&lieved 
would   insist  upon  after;  and  particularly 
ihe   bill   of  excluding  the   duke   of  York 
from,   the   crown :    Another   was   the    abo- 
lishing the   statute  of  the  35th   of  Eliza- 
Beth:  Andthe  third  was  giving  his  royal  as- 
sent for  the  passing  a  new  biu,  whereby  all 
dissenting  protestants,  nonconformists,  or  what 
you  will  term  them,  should  be  freed  from  those 
penalties  and  ecclesiastic   punishmaits  that 
they  are  sulyect  to  by  the  present  establi^ed 
law :  And  he  said,  if  these  and  some  other 
wholesome  laws  and  bills  were  passed  by  the 
r^iyal  assent  of  the  king,  he  believed  that  when 
the  people  had  receiv^  this  security  and  satis- 
fiction,  that  they  would  be  very  willing  to 
grant  the  king  suoi  accommodations  of  money 
iy  way  of  assessment,  or  so,  as  his  necessary- 
occasions  should  also  require :  but  without  this 
he  believed,  there  would  be  a  breach  between  the 
king  and  theparliaiBent,  and  that  they  had  or- 
dered the  parliament  should  meet  at  Oxford, 
andnotattlus  metropolis  at  London,  where 
ih^  ™^^^  S»^  on  without  fear  of  being  over- 
awed :  That  this  was  an  intention  to  awe  the 
parUament.    But  he  said,  himself  and  divers 
Aoble  lords,  ^d  members  of  the  House  of  Com- 
SMBshad  oonsidoQdtbfiinselr^  and  thejurown 


safety^  and  that  they  judged  it  dangerous  to 
ffo  to  Oxford,  where  mev  were  sure  tfie  ^ards, 
uie  retinue  of  the  court,  and  the  assistance 
of  the  scholars  (which  usually  incline  to  the 
crown)  might  so  over- awe  the  parliament, 
that  they  mi^ht  notso  freely  proceed  in  a  way 
for  the  public  cfood  as  they  intended;  and 
therefore  he  ana  others  had  considered  with 
themselves,  that  it  were  fit  for  them  to  haw 
guards,  and  send  them  thither ;  and  to  this 
purpose  be  had  established  a  matter  of  fifty 
men,  persons  of  quality,  that  he  believed 
would  nave  men  along  with  them  ;  and  he  in- 
trusted captain  Henry  Wilkinson  wi^  the 
command  of  these  men,  and  ihcy  were  to  come 
to  Oxford  at  such  a  time,  and  if  there  were  any 
breach  between  the  king  and  the  parliament, 
or  any  violence  offered  to  any  of  these  mem- 
bers by  the  .guards,  or  retinue  of  the  court, 
that  then  the^  men,  with  others  that  other 
lords  had  provided,  should  repel  his  force,  by 
greatei'  force,  and  should  purge  the  guards  of 
all  the  papists  and  tories,  and  such  as  were 
against  the  Protestant  religion,  and'  the  esta- 
bushed  laws  of  the  land ;  and  likewise  these 
men  should  be  ready  to  assist  himself  and 
those  other  persons  in  his  confederacy,  to 
put^e  from  the  king  those  evil  counsellors 
which  were  about  him  ;  particularly  there 
were  named,  the  earl  of  Worcester,  my  lord 
Clarendon,  my  lord  Hallifax,  m^  lord  Fever^ 
sham,  andim r.  Hide,  now  lord  viscount  Hide : 
And  'these  persons  were  looked  upon  to  be 
dangerous,  and  gave  the  king  evil  advice,  and 
ma&  him  continue  so  very  deaf  to  what  thijs 
parliament  ni'ged  him  to;  and  therefore  they 
said  they  would  not  only  purge  the  gfuards, 
and  repel  that  force  by  a  greater  force,  but  also; 
take  those  Lords  by  violence  from  the  king, 
and  bring  the  lung  to  London,  to  the  chief  me- 
tropolitan city,  where  those  thin^  should  be  es- 
tablished, which  they  designed  for  their  safety 
in  these  two  respects,  for  the  preserving^  the 
protestant  religion,  and  likewise  for  the  keep- 
ing and  defending  us  safe  from  arbitrary'pt^vcr 
and  government.  Upon  this  captain  Wilkinson 
did  desire  me  that  I  \^'0uld  be  one  of  those 
under  his  command :  This  I  did  consent  to. 
And  he  requested  me  further,  that  I  would 
provide  for  myself  horse  and  arms ;  and  like- 
vrise  arms  for  my  man,  and  he  would  provide 
me  a  horse  for  my  man.     I  did  accordingly 

Erovide  arms  for  myself,  and  a  good  stone- 
orse  for  myself,  and  ai-ms  for  my  man  before 
the  parliament  did  sit  at  Oxford.  I  think  the 
23d  of  March,  I  do  not  punctually  remember 
the  day,  and  when  the  parliament  was  set,  we 
enquired  and  heard  how  things  went  on,  and 
found  that  it  was  as  ray  lord  ^hafiesbury  had 
jpredicted,  that  the  parliament  did  insist  upon 
Uiose  very  things  that  he  told  they  would  do, 
but  never  believed  or  imasfincd  they  would  be 
soon  dissolved.  Upon  Thursday  before  the 
parliament  was  dissolved,  captain  Wilkinson 
told  me,  he  expected  that  very  week  to  have  a 
summons  to  go  up  to  Oxford  with  tho^  men 
that  were  listed  witjx  h^n  ^  but  thei^S^tturday '« 


rpi]         STAIETRIALS,  S3  Ch ABIES  11.1 681. <i-Prw«wBiif«<ig'a«iirt 


(752 


sews  came  of  tbe  dissoltition  of  the  parlia- 
m^Dt,  and  therefore  it  took  no  further  effect 
The  whole  matteir,  the  main  design  was  this, 
that  my  lord  Shaftesbury  should  have  so  many 
men  to  attend  him  there  for  the  security  of  his 
person,  and  likewise  to  repel  the  force  of  the 
Jbng's  s^uards,  or  any  other  persons  that  fol- 
lowed the  king  ;  and  also  to  remove  from  him 
those  five  Loras,  and  bring  the  king  back  to 
London,  to  establish  those  laws  that  I  have 
mentioned. 

Sir  Pr.  Withens.  Pray  what  time  did  you 
discover  this? 

Booth.  About  six  weeks  ago. 

Sir  Fn  Witheru.  Had  you  any  discourse 
with  the  earl  of  Shaftesbury  after  captain  Wil- 
kinson spoke  with  you,  or  before  tiie  sitting  of 
the  parUament  ? 

Mooik.  I  said  before,  that  the  first  motion 
of  these  fifty  men  that  were  to  be  my  lord 
Shaftesbury's  g^rd  came  from  caption  Wil- 
kinson ;  but  after  this,  when  I  went  with 
captain  Wilkinson  to  my  lord  Shaftesbury,  the . 
aame  thing  was  discoursed  there.  The  last 
time  I  was  with  my  lord  Shaftesbury,  was 
about  a  week  before  he  went  to  Oxford,  about 
ten  days  before  tbe  parliament  sat,  or  a  week, 
and  then  I  heard  the  same  discourse  from  my 
lord  Shaftesbury's  own  mouth. 

Sir  Frs.  Withens.  Had  you  any  other  dis- 
course with  my  lord  Shaftesbury  r 

Booth,  I  say,  I  made  three  or  four  visits 
between  Christmas  and  March«  and  we  had 
discourse  every  time  particularly  about  the 
kind's  person,  and  if  the  king  did  refuse  these 
motions,  that  then  these  men  were  to  be  taken 
Irom  him,  and  he  repelled  with  a  greater  force, 
and  be  brought  to  it  by  force. 

Sir  Fr.  Withens,  Did  you  ever  make  any 
solicitation  to  any  to  make  this  discovery  ? 
.  Booth*  Thus  far  I  did,  and  I  will  tell  you 
tihe  whole  matter  in  that  point ;  there  was  one 
Walter  Banes,  an  acquaintance  of  mine,  and  I 
found  thkt  ho  had,  at  Wilkinson's  request,  en- 
caged himself  in  some  business  that  one 
Srownrie,  an  attorney  in  Yorkshire,  had  writ 
to  him  about,  concerning  some  men  that  were 
to  swear  against  my  lord  Shaftesbury :  I  asked 
Mr.  Baiies  wliat  men  these  were  ?  He  said,  he 
thought  they  were  Irishmen.  I  said,  I  do 
pot  know  what  conversation  in  that  nature  my 
lord  Shaftesbury  might  have  with  Irishmen, 
for  I  know  none  of  tiiem ;  but  I  am  satisfied 
that  he  had  conversation  tending  to  these  ends 
that  you  speak  of  with  some  Englishmen, 
and  that  I  know.  This  Mr.  Banes  did  tsJce 
particular  notice  of,  and  and  he  was  very  fre- 
quently upon  me  to  tell  liim  what  the  matter 
was,  and  1  gave  him  some  intimation  of  it. 
Truly  it  was  very  much  upon  my  spirit,  and  I 
could  not  tell  whether  I  was  able  to  carry  it 
^through  or  not,  or  had  better  to  let  it  alone  as 
it  was  in  silence:  but  discoursing  still  more 
^ith  him,  and  at  the  result  of  that  discpurse 
we  had  by  degrees,  1  did  give  him  some  inti- 
mation of  it.  And  after  that,  upon  second 
tlioug;ht8»  I  tod(  a  resolutkm  to  diacorer  it, 


and  when.  !•  did  discover  if,  I  do  here  ia 
the  presence  of  God  declare,  that  no  mortal 
did  know  any  thing  of  what  1  had  to  sav, 
in  reference  to  the  king[ ;  nor  did  I  make 
any  more  qiplications  in  the  world,  bat 
took  pen,  ink,  and  paper,  and  writ  it  down, 
and  sealed  it  uiider  a  cover,  and  sent  it  to  the 
\Douncil. 

Sir  Fr.  Withens,  Gentlemen  of  the  jnry, 
would  you  ask  him  any  questions  ? 

PapUlon.  The  jury  told  your  lordship  be- 
fore, that  after  all  had  been  examined  they 
would  consider  what  questions. 

X.  C,  J.  Where  would  you  have  these  wit- 
nesses that  have  been  examined  to  stand  ? 

PapiUon,  We  leave  to  the  aherifis  to  i^- 
point  a  place  for  them. 

X.  C.  /.  To  keep  them  a-part  it  is  utterly 
impossible,  for  we  must  have  as  many  rooms 
then  as  there  are  witnesses. 

JurV'  Let  one  man  keep  with  them. 

L.  t),  J.  Empty  that  place  where  they  were 
the  last  time,  and  let  them  stand  there. 

Edward  TurbervUe, 

,  Sir  Fr,  Withens.  Mr.  Turbervile,  have  yan 
had  any  discourse  with  my  lord  Shaftesbury  ? 

Turbervile,  Yes,  several  times.  In  Fe- 
bruary kist  I  am  not  positive  in ,  the  time,  but 
about  the  beginning  of  the  month,  I  waited 
upon  my  lord  Shaftesbury  about  some  monies. 
I  waited  upon  him  to  have  his  advice  how  I 
might  come  by  it,  and  to  gain  my  lord  Sbaftes- 
bury 's  letter  in  my  behalf  to  the  president  of 
the  council  to  stand  my  friend,  and  he  said, 
there  was  little  good  to  be  had  from  the  kini^, 
as  long  as  his  ^ards  were  about  him ;  for, 
were  it  not  for  his  guards,  we  would  quickly 
go  down  to  Whitehall,  and  obtain  what  terms 
we  thoi^ht  fit.  Said  I,  my  lord,  I  suppose 
his  guards'cannot  defend  him  from  tiie  wnole 
kingilom.  His  lordship  said,  that  the  rabble 
were  all  of  that  side,  especially  the  people 
about  Wapping  and  Aldersgate-Street ;  and 
the  rich  men  of  the  city  would  vote  for  elec- 
tions ;  but  they  could  not  expect  they  shoald 
stand  by  them  in  case  there  should  be  any 
distuihanoe,  for  they  valued  their  riches  more . 
than  their  cause.  And  at  Oxford  I  heard  my 
lord  say  again,  he  wondered  the  p^pl^  ^ 
England  shoald  stidcle  so  much  about  religion, 
and  that  if  he  were  to  choose  a  reli^on,  be 
would  have  one  that  should  comply  with  what 
was  apt  to  carry  on  their  cause. 

Mr.  Saunders,  Had  you  any  other  discourse 
with  him  at  any  other  time  ? 

Mr.  Turbervile,  I  told  you  all  that  is  ma- 
terial that  I  can  say  to  it 

John  Smith* 

Smith,  My  lord,  I  only  beg  a  word  or  two 
from  your  lordship,  of  some  reflections  cast 
upon  me. 

L,C,J,  €ro  to  your  evidence. 

Smith.  My  loid,  this  is  something  to  my 

I     I1.C.J.  Ycm  may  take  aiiotiiertiiiiefi»r1fait 
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Smith.  My  lord,  it  hath  heen  reported  about 
in  cofTee-honses  and  taverns,  that  1  shonld 
awear  there  was  a  ^neral  design  against  Us 
majesty ;  and  that  I  swore  it  wfore  the  king 
andsecretary  of  state;  and  that  I  also  swore 
it  at  the  trial  of  Mr.  GoUedge  and  Mr.  Rowse  : 
I  take  it  nnon  my  oath  I  never  swore  any  such 
thing,  neitner  can  I  swear  there  was  a  general 
design  hy  the  ci^,  or  the  parliament  against 
the  king. 

X.  C.  /.  Speak  what  discourse  you  have 
had  with  my  lord  Shaftesbury. 

Smith,  Ay  lord,  I  suppose  it  is  past  all 
doubt,  that  I  have  been  very  often  with  my 
lord  Shaftesbury ;  and  I  have  often  in  his  dis- 
course observed,  that  he  spake  very  irreve- 
rently and  slightly  of  the  king;  sometimes 
saying  he  was  a  weak  man,  and  sometimes 
Ba3ring  he  was  an  inconstant  man  ;  a  man  of 
no  firm  or  settled  resolution  ;  and  a  man  that 
was  easily  led  by  the  nose,  as  his  father  was 
before  him,  by  a  popish  queen,  which  was  the 
rain  of  his  father :  this  was  both  in  public  apd 
in  private.  I  have  also  observed  sometimes  in 
his  dfscourse,  something  that  he  mentioned  of 
the  earl  of  Essex ;  and  that  the  king  should 
declare,  that  the  earl  of  Shaftesbury  was  not 
satisfied  tg  be  an  ill  man  himself,  but  got  over 
the  eail  of  Kssex  too :  this  the  ear)  of  Shaftes- 
hary  declared  publicly  in  his  own  house. 
Another  story  was  of  the  rebellion  of  Scotland, 
that  the  king  shonld  say,  that  the  earl  of 
Shaftesbury  was  the  chief  promoter  of  that 
rebellion ;  and  when  this  was  told  my  lord 
Shaftesbury,  that  he  should  send  word  back 
upain  to  the  long,  *M  am  glad  (says  he)  that 
the  king  sees  not  his  own  danger,  nor  what  he 
runs  himself  into :  and  pay  tell  him,  that,  if 
I  were  to  raise  a  rebeHion^  I  could  raise  an 
otherguesB  rebellioD.than  the  rebellion  was  in 
Sovtland."  But  now,  as  to  the  particular 
points  I  am  to  charge  him  with :  I  remember, 
my  lord,  that  my  lord  l^aftesbnry  sent  for  me 
one  time,  and  that  by  one  Manly  ;  sometimes 
they  call  him  major  Manly,  sometimes  cantain 
Manly ;  and  this  man  found  me  at  Mr.  Bettiel^ 
elub  in  Newgate-Street,  at  the  Queen's- Arms  ; 
and  there  he  told  me  my  lord  Shaftesbury 
would  speak  with  me  that  night.  I  immedi- 
ately left  the  club,  and  went  to  my  lord 
Shaftesbury's ;  and  I  was  introduced  into  the 
dining-room,  where  there  were  two  gentlemen 
in  di^urse  with  my  lord  ;  and  as  soon  as  he 
saw  me,  he  asked  me  how  I  did :  I  told 
him  I  was  very  well,  and  came  in  obedience  to 
his  lordship's  command  to  wait  upon  him ; 
for  m^jor  Manly  told  me  your  lordship  had  a 
mind  to  speak  with  me :  he  said  hehaa.  Soon 
afterward,  these  two  gentlemen  went- away. 
Upon  this  my  lord  turns  about,  Mr.  Smith, 
said  he,' Mr.  Hetherington  was  with  me  this 
mominff,  and  told  me  ne  was  afraid  that  the 
Irish  witnesses  would  gn  over  to  the  Court 
party,  and  retract  what  tiiey  had  said  for- 
merly. My  lord,  says  I,  I  Know  no  person 
can  better  and  with  more  ease  hinder  that 
4lii|».j«wloidsfaipybyproGViDg  some  amall 


allowance fbrthem  ;  for  they  complain  much 
of  itovcarty.  Says  he,  master  Hetherington 
has  the  cnarge  of  them,  and  hath  a  special 
care  of  them,  and  I  believe  they  do  not  want. 
My  lord,  says  I,  I  know  nothing  of  that,  fae 
knows  what  provision  he  hath  made  for  them. 
This  is  the  thing,  said  my  lord,  that  I  would 
have  you  do  ;  they  stand'in  grp?t  awe  of  you, 
and  you  must  persuade  them  from  goins^  nigh 
that  rogue  Fitz-gerald,  Aat  great  villain,  that 
is  pampered  up,  and  maintained  hy'the  king 
and  the  Court-party,  to  stifle  the  ttot  in  Ire- 
land. My  lord,  says  I,  do  you  think  the  king 
would  be  at  such  vast  charges  for  to  bring 
over  witnesses,  and  at  last  maintain  men  to 
stifle  this  Plot,  for  that  is  the  way  to  stifle  the 
Plot  in  Engl&ndtoo,  as  well  as  that  ?  Says  he, 
what  is  this  frequent  dissolutions  and  proroga- 
tions of  pariiament  for,  but  to  stifle  the  Plot 
here,  and  to  hinder  the  lords  in  the  Tower  to 
come  to  a  trial  ?  This  is  a  strange  thing,  my 
loni,  said  I,  when  he  gave  Dr.  Gates,  Mr. 
Bedloe,  and  Mr.  Du^alc  such  large  allow- 
ances to  prosecute  this  Plot  Says  my  lord, 
this  is  nothing,  that  may  hold  for  a  year  or  two, 
he  may  take  it  off  when  he  will,  but  the  chief 
means  are  put  by,  whereby  we  might  find  out 
the  depth  of  this  Plot ;  and  if  Mr.  f>ugdaleand 
Dr.  Oates  be  knocked  on  tlie  head,  then  where 
is  this  Plot?  then  there  will  come  an  act  of  obli- 
vion for  them,  and  all  things  will  be  well  as  they 
were  before.  My  lord,  said  I,  this  is  very  strange 
to  me.  I  can  give  you  instance  of  it,  says  he, 
when  I  was  meVy  in  the  Tower,  I  told  some  I 
saw  popery  coming  in,  and  that  it  was  hard  to 
prevent  it.  I  am  sorry  to  hear  it,  said  I,  (mt 
what  would  you  have  me  do  with  these  Irish 
witnesses?  Hays  he,  |)ersuade  them  not  to  go 
near  Whitehall,  nor  this  Fitzgerald.  And  said 
he,  one  thing  more  I  would  have  you  mind, 
Mr.  Smith,  that  if  the  kinf  were  not  as  well 
satisfied  with  the  coming  m  of  popery  as  ever 
the  duke  of  York  was,  do  you  uijnk  the  duke 
of  Yoiic  would  be  so  much  concerned  in  the 
brino'-in  of  popery  as  he  is  ?  I  am  sorry  for  it, 
my  lord,  if  it  be  so.  After  this  I  parted  with 
my  lord  Shaftesbury,  with  fiiU  instructions  from 
him  to  those  Irish  witnesses.  I  ipet  Mr. 
Etherington  the  next  morning,  and  I  told  him 
that  I  was  with  my  lord  Shaftesbury :  says  he, 
1  know  your  business,  and  would  have  yon 
meet  us  at  the  Sun  Tavern  in  the  afternoon. 
My  lord,  I  went  according  the  time  appointed, 
and  met  him  at  the  Sun  Tavern  between  six  or 
seven,  or  eight  of  the  clock,  as  near  as  I  can 
remember.  When  I  came  to  them  I  began  to 
open  those  great  and  horrid  crimes  ttiat  I 
heard  Mr.  Fit2gerald  accused  of,  that  he  was 
a  man  come  to  discover  a  plot,  and  disowned 
it  here,  and  retracted  all  he  had  said.  I 
told  them  what  a  crime  this  was.  In  short, 
my  lord,  they  promised  never  to  go  near  the 
man.  I  parted  that  night  and  came  to  my 
lodging,  and  the  next  morning  Mr.  Hethering- 
ton and  one  Mr.  Beraarfl  Dainis  came  to  my 
lodging  and  told  me,  that  this  Bernard  Dennia 
waareidytogiyeiiiinfoniiation  againttFils* 
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»  ckme  of  tlis  di»olDtioit  of  the  parlU-  t  and 
it,  ud  therefore  it  took  no  further  effect.  '  ** 
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men  to  attend  him  thprer  trtf'L.  v-^*""*  "»»  wouldoppoit 

pttsgn,  and  likewise  tot  W        V*^  S   .tf/'onl.  iwd  I,  we  amei- 

loi^d  tte  kini  ;  ani  '^V^^^'tf  Ar  then  we  »h«ll  be  wvolveJ  in 

those  fire  Lords,  and  "^''i.-'J '^JZ"'l 

LoodoD,  to  establ'  ' 
mentioned. 

^rFr.mtheiu 
dincoTer  this? 

Boothr  Atimit  Si.''!f^»ti'*^j>r^*'2r//pre™f-     ^o  doubt  of  one,  uya 


Sir  F. 

widiihe 

.    ldn«ons| 

die  park 

Sooli. 

«r  ibcM 


r  ,  iuDi,  ind  we  fell  into 

I  laid  Mid  there  wm 

uid  a  great  many  ga- 

Riwl  £tween  London 

raid  1,  what  ia  the 

ly  may  *ee,  aays  he, 

tsrlianteat  to  comply 

rhich  I   am  sure  the 

r  we  are  as  resolute 

resolute,  for,  we  see 

IS  at,  and  that  ia  to 

Miy.  "rtipwy-  """'"  *  told  several  years 

£(  '5  Sb^t  ""  '"^ '"  *«  Tower  ;  bm 

Z^H^Z.  bare  this  advantage  of  him,  if  he 

^  b*'  Vioie°<*  to  "s,  (for  »  e  expect  it)  that 

f,^  '"Kite  oatio"  fiw  us,  and  we  may  lawfully 

,_,fi»*^ .„,  widhewillmcetwithaTery  stnwg 

■  ^po»f  t^;'  ibr  all  thai  come  out  of  tlie  coim- 

eff>^^  bew^l'  turned,  and  well  aimed,  and 

try'  ''^all  beall ;  and  here  ia  the  city  which 

fO  ^J^  a  question  in  debate  among  them, 

pD*^  they  diallbear  the  charge  of  their 

wh^'J^aiers  or  m,  but  they  are  wQlinfr  to  do 

p'*]' jjeod  so  many  men  to  wait  on  theiu,  and 

i'.-'fopposetheking.aswemaydo,  for  it  bath 

i*  "V  jooe  in  fwraeT  times,  the  whnle  nation  is 

^f^j^  by  us,  and  as  I  said  when  1  was  in  (he 

Xowcr, '  would  die.  before  I  would  evM  brit^ 

^  pupery  or  any  of  tbM  nature.  - 

Jury-  Repeat  Ibat  again. 

Smilt-  He  said,  that  the  king,  jf  he  <rf1ered 

4By  violance  at  Oxfonl  to  the  partianteni,  he 

wrouldmeet  witbastrong  (^poaitioD,  andtbat 

(lie  gentleman  that  came  out  of  the  country 

wtra  wdl  pnnided  wiib  home,  anna,  and  inen, 

tnOftpMebun,  aodUiatl^y  aiight  lawfuliv  do 

it  if  Ike  lung  offerul  aay,  fioenoe  to  tnen 


_ ,  of  one,  for  the  nation  is  of  our  side, 

Vsad  the  city  you  know  how  they  are,  and 
/  trbere-erer  they  strike,  I  am  aure  the  natioa 
'wiU,  and  thia  I'll  stand  and  die  by.  Tbisii 
the  substance  of  what  I  hateto  gay  against  my 
lord  Shatksbury,  and  upon  the  oath  1  hiTs 
taken,  1  am  sure  I  have  not  added  a  word. 
One  word  more  1  hare  to  say,  it  is  reported  I 
have  been  hired  and  suborned,  I  do  admire  why 
this  city  of  I»ndon,  where  tiieie  are  a*  worthy 
DMn,  and  as  great  l0¥era  of  the  king  and  go- 
omt  as  any  in  the  world,  should  say  any 
thing ;  I  was  never  suborned  by  ibem, 
ever  took  a  farthing  of  their  money,  qor 
never  took  a  farthing  of  tlie  king  in  my  life. 

L.  C.  J.  Who  supposes  it? 

Smith.  It  ia  in  print,  my  lord,  it  was  in  the 
book  that  came  out  last  night  j  it  is  siq)posed, 
my  lord,  for  it  is  in  print. 

L.C.J.  1  had  reaaoD  to  expect  tbtt  tbcr* 
was  no  such  ol^iection. 

Brian  Hainet. 

Mr.  Saunder$.  Give  your  knowledge  of  what 
discourse  you  have  heard  concemii^  my  lord 
Shaftesbury. 

Hainct.  ljir,I  haveheardhimTililVtheklng 
very  oHeo,  and  he  told  me  about  the  Narrative 
that  1  made  about  air  iidmundbury  Godfrey'* 
death,  Mr.  Ivy  and  I  went  to  him  one  day  and 
he  spoke  lo  me  of  it,  and  1  desired  him  not  to 
eiposemypenno  to  the  king's  anger,  fori  was 
surehewouldnevcrgronta  pardon  to  any  roan 
that  impeached  the  earl  of  Danby.  Says  be, 
do  not  fear,  if  he  doth  not  grant  you  a  paidoo, 
he  makes  himself  the  atilhorof  the  plot ;  and, 
says  he,  the  earl  of  Essex,  my  lorn  MaifieU 
and  I,  we  doall  resolve  if  you  put  it  in  writing, 
we  wUl  go  to  the  king,  and  b«g  a  pardon  of  hw 
nuyesty  Ibr  yon,  andif  hedothnotgrant  it,we 
will  raise  the  whole  Idngdoro  against  him;  for, 
says  he,  he  must  not  expect  to  live  peaceably 
in  his  throne,  if  he  doth  nut  grant  iL  For  be 
makes  himself  author  of  thepiot. 

Hy  lord,  said  I,  he  bath  dissolved  ao  many 
parliameDts  for  the  sake  of  tbe  earl  of  Daaby, 
and  prorogued  so  many  parUametits,  tben^cwe 
he  will  never  ^raat  me  uiis  pinhm.  Says  be, 
do  imt  fear,  it  is  the  heat  pretence  we  can  have 


the  world,  and  if  you  will  but  put  h 
ting,  uid  let  nw  read  it,  that  I  ran  give  mr 
•pinian  of  it,  the  workia  done  ;  and  ifbedMa 
not  do  it,  we  Bie  pr^araAto  niaa«naa«gH^ 
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him.    I  w«a  ivMi  kim  Mother  lime  after  I 
made  this  NairatiTey  and  he  told  me  the  two  Mr. 

Godfreys  were  with  Peking'  at  Windsor,  and 
begged  a  pardoii  of  his  majesty  for  me,  bat  tiie 
king  would  not  grant  it,  but  ir  he  be  an  honest 
man,  let  him  die  at  my  mercy,  let  him  come 
in  and  deelare  whdt  he  knows.  Said  I,  I  would 
not  haveyour  lord^p  expose  my  cause  in  these 
days,  lliis  is  the  best  time  for  it  in  the  world, 
■ays  he,  if  he  doth  not  do  it,  he  cannot  expect 
to  be  long  king  of  England.  Vmjy  my  lord, 
said  I,  what  shall  I  do  in  the  mean  time  ?  I 
will  go  beyond  sea,  daid  I.  No,  says  he,  do 
faof  leare  the  kmgdOm,  he  dares  as'  well  be 
hanged  as  meddle  with  you.  I  desired  him  a 
second  time  not  to  expose  me  to  the  king's  fUry, ; 
and  f  prayed  him  to  help  me  to  a  little  money 
to  go  bevond  sea,  for  I  was  sure  I  could  not  be 
aafe  in  England.  Says  he,  hare  a  care  of  your- 
self;  btit,  says  he,  he  dares  as  well  be  hanged 
as  meddle  with  yon.  Then  I  was  in  close  con- 
ference with  him  one  day,  and  I  gave  him  so 
exact  an  account  of  all  transactions  from  king 
Charles  the  Fii-st'sreig^,  the  commencement 
or  coming  to  the  crown,  to  tiiis  very  day,  that 
he  was  mightily  satisfied ;  finding  by  me  that 
I  was  a  traveller,  he  was  mightily  pleased,  and 
free  with  me.  Pray,  my  lord,  what  model  do 
you  take,  or  intend  to  do  ?  I^ys  he,  do  you 
not  think  bat  there  are  fhmiliesin  England  mat 
have  as  great  pretences  to  the  crown  as  the 
king  P  Says  he,  there  is  the  duke  of  Bucks,  in 
rile  right  of  his  mother,  she  was  descended  fh>m 
Edward,  one  of  the  Edwards,  and  in  her  right 
he  claims  the  barony  of  Ross,  he  hath  as  great 
a  right  to  the  crown  of  England,  as  ever  any 
Stuart  of  them  all. 

Jury,  Speak  that  again. 

Haines,  1  was  in  conference  with  my  lord 
IShaflesbury  one  day,  and  I  gave  him  an  exact 
account  of  all  transactions,  and  I  atdced  what 
they  did  intend  to  do  with  the  government,  if 
Aey  pulled  the  king  down.  Says  he,  do  you 
tbduL  there  are  no  families  in  England,  mat 
have  as  mu(5h  pretence  to  the  crown  as  any  of 
the  Stuarts  ?  I  know  none,  my  lord.  Says 
he,  there  is  the  doke  of  Bucks,  that  is  descend- 
ed of  the  family  of  the  Plantagenets ;  he  named 
some  of  the  Edwards,  in  her  right  he  should 
have  the  barony  of  Ross,  and  in  her  right  he 
has  as  good  a  title  to  the  crown  of  England  as 
ever  any  Stuart  had. 

John  Mdcnamarra  sworn. 

Sir  Fr,  Wlthens,  Pray  give  an  Aeoouht  to 
the  Jury  of  what  discourses  you  had  With  my 
lord  Shaftesbury. 

Macnamarra,  My  lord,  I  was  with  my  lord 
Shaftesbury  a  little  before  he  went  to  Oxford, 
before  the  pariiament  sat  there,  and  my  lord 
told  me  at  that  time,  that  he  would  take  care, 
together  with  those  that  were  with  him  at  Ox- 
ihrd,  for  the  witnesses  that  where  ooncemed  in 
the  Popish  Plot. 

Harriton,  Speak  out,  pray,  Sir. 

Macnamterra,  My  lord  told  me  he  would 
fd^  dire,  ^vMi  those  tfim  w«x«  vlth  hitt^K^' 

8 


the  witnesses  ^at  were  conoemed  in  the  Po- 
pish Plot;  after  my  lord  went  to  Qxfbrd,  I  writ 
nim  a  letter,  giving  his  lordship,  to  understand-, 
that  whereas  ms  lordship  was  pleased  to  pro- 
mise, that  he  would  take  care  of  the  witnesses, 
that  he  would  be  pleased  to  take  care  of  me, 
as  well  as  the- rest  of  the  witnesses  ;  aft^  my 
lord  came  home  from  Oxford,  I  went  to  him, 
to  see  what  was  done.  His  lordship  was  plea- 
sed to  express  himself  and  sav  that  the  king 
was  popishly  affected  and  did  adhere  to  popery, 
and  that  he  took  the  same  methods  thai  lus 
ftther  before  him  took,  which  brought  his  fa* 
tiler's  head  to  the  block,  and  we  will  also  bring 
his  thither ;  and  told  me  also,  that  he  tofd 
some  persons  of  quality,  that  this  would  fall 
out  five  years  before;  at  the  same  time  my 
lord  told  me,  that  there  was  a  coUeotion*  of 
money  made,  and  that  the  meeting  was  at  the 
Son  tavern,  and  that  there  came  a  Tory  Lord 
in  to  hinder  their  proceedings,  but  say  s'ne,  w6 
do  remove  to  Ironmonger-Lane,  and  says  he, 
you  shall  hear  further  in  a  fortnight.  I  came 
to  my  lord  a  fortnight  afterwards,  a^dhis  lord- 
ship was  pleased  to  tell  me,  that  there  was  pro«- 
vision  made  for  the  witness^,  and  that  it  was 
in  the  hand  of  one  Mr.  Rowse,  that  Was  servant 
to  sir  Thomas  Player ;  there  was  one  Mr.  Ivy, 
and  I  think  my  mther  Was  by  too,  when  hig 
lordship  spake  these  words :  He  said  that  the 
king  was  a  faithless  man,  that  diere  was  no 
credit  to  be  given  to  him,  and  that  tiie  duchess 
of  Mazarine  was  his  calnnef  council,  who  was 
the  first  of  womankind.  This  is  aU  that  I 
have  to  say,  my  lord. 

Sir  Fr.  iVithent,  Do  you  remember  nothing 
at  any  other  time  .^— J.  MatnamarrH.  No. 

Sir  Fr,  Withem.  Did  you  hear  any  thin^ 
about  deposing  the  king  ? 

J.  Macnamarra,  Yes,  he  did  at  the  same  time 
say,  the  king  deserved  to  be  deposed  ^  much 
as  ever  king  Richard  the  second  did. 

Dennis  Macnamarra, 

Mr.  Saunders.  Tell  thede  gentlemen  whether 
you  have  had  any  discodrse  with  the  earl  of 
Shaftesbury. 

D,  Macnamarra,  He  said,  my  lord,  thai 
tlie  king  was  a  man  that  ought  not  to  be  be- 
lieved, and  there  was  no  belief  in  him,  andduit 
he  ought  to  be  deposed  as  well  as  king  Rich- 
ard the  second,  and  that  the  duchess  ofMaza- 
rine  was  one  of  his  cabinet  council,  and  that  h^ 
did  nothingbut  by  her  advice. 

iSIr  Fr.  Wit^ens,  Begm  again. 

L.  C.  J.  Raise  your  voice  a  little,  fi>r  the 
Jury  do  not  hear  you. 

t).  Macnamarra,  That  the  Ipng'is  a  man 
that  ouffht  not  to  be  believed,  that  there  was 
no  beliefin  him,  and  that  he  ought  to  be  depo- 
se as  well  as  king  Richard  &e  second,  and 
that  the  duchess^  of  Mazarine  was  his  cabinet 
council,  and  that  he  did  no^ung  but  by  hdr 
consent. 

X.  C.  J.  Who  was  widi  you  at  that  timef  ' 

D,  Macnamarra.  There  Tras  Mr.  Ivy  attf 
my  brothar  at  his  own  house^ 
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gerald,  thai  he  bad  tampered  wkh  him  to  for- . 
swear  all  he  had  sworn  before,  I  went  pre- 
sendy  with  Mr.  Hetheringtoo  aod  Mr.  Dennis 
to  mj  lord  mayor,  who  was  then  sir  Patience 
Ward;  after  we  had  told  the  business  to  sir 
Patience  Ward,  sir  Patience  asked  this  Dennis 
if  there  were  any  other  persons  present.  Yes, 
says  he,  there  was.  Says  sir  Patience,  you  are 
upon  your  oath,  if  you  know  not  the  nature  of 
an  oath,  I  will  tell  you.  The  information  was 
drawn  up ;  the  copy  of  this  information  I  carried 
to  my  lord  Shaftobury  and  shewed  it  him,  he 
read  it,  and  was  very  well  pleased  with  it,  and 
said,  Mr»  Smith,  don't  you  see  the  villainy  of 
that  man  and  that  factious  party,  and  that  the 
Ving  I'uns  the  same  steps  as  his  father  did  before 
him,  how  can  any  thii^  of  this  nature  be  done 
without  the  king  and  the  court  pampered  him 
im?  My  lord,  said  I,  I  think  nowthe  thing  is 
clear.  Ay,  says  he,  these  are  the  very  same 
tteps  that  nis  lather  followed  when  he  was  led 
by  his  popish  queen,  and  the  poor  man  4^^ 
not  see  tiis  danger.  I  parted  mm  my  lord, 
and  came  and  gave  an  account  of  this  very  dis* 
course  to  the  club  in  Newgate-street,  and  they 
were  glad  of  it,  and  1  toldi^mat  my  lord  Shaftes- 
bury said,  that  the  king  would  never  be  quiet 
till  ne  came  to  his  iiither''s  end,  he  followed  the^ 
same  st^.  Another  thing  that  I  have  ob- 
served particularly  before  the  parliament  went 
to  Oxford ;  I  went  to  see  him,  and  we  fell  into 
s^me  discourse,  and  my  lord  said  there  was 
fi'reat preparations  made,  and  a  great  many  ga- 
Aereo  tocher  upon  the  road  wtween  London 
and  Oxford.  My  lord,  said  I,  what  is  the 
meaning  of  that  ?  Any  body  may  see,  says  he, 
that  is  only  toterriij^  the  parliament  to  comply 
iliththe  king's  desire,  which  I  am  sure  the 
parliament  never  will,  for  we  are  as  resolute 
now  as  ever ;  and  more  resolute,  for,  we  see 
dearly  what  the  kins- aims  at,  and  that  is  to 
bring  in  popery:  which  I  told  several  years 
ago,  and  when  I  was  last  in  the  Tower  ;  but 
says  he,  we  have  this  advantage  of  him,  if  he 
offer  any  violence  to  us,  ^for  we  expect  it)  that 
we  have  the  nation  fpr  us,  and  we  may  lawfully 
oppose  him,  and  he  will  meet  with  a  very  strong 
opposition  ;  for  all  that  come  out  of  the  coun- 
try, shall  be  well  horsed,  and  well  armed,  and 
so  we  shall  be  all ;  and  here  is  the  city  which 
now  has  a  question  in  debate  among  them, 
whether  they  fihall  bear  the  char^  of  their 
own  members  or  no,  but  they  are  willing  to  do 
it,  and  send  so  many  men  to  wait  on  thein,  and 
if  we<  oppose  the  king,  as  we  may  do,  for  it  hath 
been  done  in  former  times,  the  whole  nation  is 
to  standi^  us,  and  as  I'said  when  I  was  in  the 
Tower,  I  would  die,  before  I  would  ever  brii^^ 
inpopery  or  any  of  that  nature.  - 

Jttfjf,  Repeat  that  again. 

Smiti,  He  said,  that  the  king,  }f  he  offered 
any  violence  at  Oxford  to  the  parliament,  he 
would  meet  with  a  strong  -oppoaitian,  and  that 
the  gentlemen  that  came  out  of  the  country 
were  well  firovided  wkh  horae,  •arms,  and  men, 
tompoaehim,  and  that  they  might  lawfully  do 
it  if'the  king  oflered  any,  yimame  to  them 


whilst  they  sat,  and  that  the  -natioB  st<iod  by 
them,  and  that  they  did  lepresent  tlie  oatioa,  • 
and  that  for  his  part  ne  and  aU  his  friends  would 
do  it  to  the  utmost  of  their  power,  aod,  as  old 
as  he  was,  he  would  be  one  that  would  opposa 
it  to  his  power.    My  lord,  said  I,  we  can  ex- 
pect nothing  but  confusion  from  this  parliament 
in  tliis  nature,  for  then  we  shall  be  mvolved  in 
another  civil  war,  nothiqg  else  can  put  an  end 
to  our  miseries,  or  make  this  nation  a  settlei 
nation,  but  a.civil  war.    Tbeoj  my  lord,  said  I, 
by  tins  means  we  shall  make  an  end  of  mo- 
narchy, or  else  enslave  the  nation  to  popeiy 
forever.    No  doubt  of  one,  says  be,  ant  we 
are  sure  of  one,  for  the  nation  is  of  our  side, 
and  the  city  you  know  how  they  are,  and 
where-ever  th^  strike,  I  am  sure  the  natkui 
will,  and  this  rll  stand  and  die  by.    This  is 
the  substance  of  what  I  have  to  say  against  my 
lord  Shaftesbury,  and  upon  the  oath  I  have 
taken,  I  am  sure  I  have  iiot  added  a  word. 
One  word  more  I  hare  to  say,  it  is  reported  I 
have  been  hired  and  suborned,  I  do  adnure  why 
this  city  of  London,  where  there  are  as  wwtby 
aien,  and  as  great  lovers  of  the  king  and  go- . 
vemment  as  any  in  the  world,  should  say  any 
such  thing;  I  was  never  suborned  by  them, 
nor  never  took  a  farthing  of  their  money,  qot. 
never  took  a  farthing  of  the  king  in  my  life. 

X.  C.  J.  Who  supposes  it? 

Smith,  It  is  in  print,  my  lord,  it  was  in  the 
book  that  came  out  last  night  5  it  is  supposed, 
my  lord,  for  it  is  in  print. 

IhC.  J»  I  had  reason  to  expect  that  there 
was  no  such  ol^ection. 

Brian  Haine$, 

Mr.  Saunderz,  Give  your  knowledge  of  what 
discourse  you  have  hem  concerning  my  lord 
Shaftesbury. 

Haines,  Sir,  I  have  heard  him Tilify  the  king 
very  ofiten,  and  he  told  me  about  theJ^arrative 
that  I  made  about  air  Edmundbury  Godfrey's 
death,  Mr.  Ivy  and  I  went  to  him  one  day  and 
he  spoke  to  me  of  it,  and  I  desired  biro  not  to 
expose  my  person  to  the  king's  anger,  for  I  was 
sure  he  would  never  giant  a  pardon  to.  any  roan 
that  impeached  ^e  earl  of  Danby.  Says  he, 
do  not  fear,  if  he  doth  not  grant  you  a  pardon, 
he  makes  himself  the  author  of*  the  plot ;  and, 
says  he,  the  earl  of  Essex,  my  lord  MaxfieU 
and  I,  we  do  all  resolve  if  you  put  it  in  writin(|p, 
we  wfll  go  to  the  king,  and  beg  a  pardon  of  his 
miyesty  for  you,  and  if  hedoth  not  grant  it,  we 
wiU  raise  the  whole  kingdom  against  him ;  for« 
says  he,  he  must  not  expect  to  live  peaceably 
in  his  throne,  if  he  doth  notmnt  it  For  he 
Biakes  himself  author  of  theplot. 

My  lord,  said  I,  he  hath  diasolved  so  many 
parliamesnts  for  the  sake  of  ihe  earl  of  Danbji^ 
and  prorogued  so  many  parliaments,  'dierefi»re 
he  will  never  ^nt  me  tnis  pardon.  Says  he, 
do  not  feaip,  it  is  the  best  pretence  we  can  have 
in  the  worM,  and  if  you  will  but  put  it  in  wri* 
tinjg,  and  let  me  read  it,  that  I  nm  give  my 
opinion  of  it,  the  work  is  done  ;  and  ithedoth 
not  do  it,  we  are  prepared  to  iiiifie«nw«g**""^ 
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kkn.  I  w«a  ivMi  Wm  aaolher  lime  after  I 
made  this  NatrratiTe,  and  he  told  me  the  two  Mr. 
Godfreys  were  with  the' king  at  Windsor,  and 
begged  a  pardon  of  his  migest^  for  me,  but  the 
long  would  not  grant  it,  Irot  iihe  be  an  honest 
nian,  let  him  die  at  vay  mercy,  let  him  come 
in  and  de<ilare  what  he  knows.  Said  I ,  I  wofuld 
not  haveyour  lordship  expose  my  cause  in  these 
days,  liiis  is  the  best  time  for  it  in  the  world, 
■ays  he,  if  he  doth  not  do  it,  he  cannot  expect 
to  belong  king  of  England.  Vtvy,  my  lord, 
said  I,  what  shall  I  £  in  the  mean  time  ?  I 
will  go  beyond  sea.  Said  I.  No,  says  he,  do 
hotleare  the  kmgdbm,  he  dares  as  well  be 
hanged  as  meddle  with  you.  I  desired  him  a 
second  time  not  to  expose  me  to  the  king's  fury, 
and  f  prayed  him  to  help  me  to  a  little  money 
to  go  beyond  sea,  ibr  I  was  sure  I  could  not  tie 
tefe  in  England.  Says  he,  hare  a  care  of  your- 
self;  but,  says  he,  he  dares  as  well  be  hanged 
as  meddle  with  yon.  Then  I  was  in  dose  con- 
ference with  him  one  day,  and  I  gave  him  so 
exact  an  account  of  all  transactions  from  king 
Charles  the  Fii-st'sreigfu,  the  commencement 
or  comino^  to  the  crown,  to  this  very  day,  that 
he  was  mightily  satisfied ;  finding  by  me  that 
I  was  a  traveller,  he  was  mightily  pleased,  and 
ft%e  with  me.  Pray,  my  lord,  what  model  do 
you  take,  or  intend  to  do  ?  I^ys  he,  do  you 
not  think  but  there  are  ihmiliesin  England  that 
hare  as  great  pretences  to  the  crown  as  the 
king  P  8ays  he,  there  is  the  duke  of  Bucks,  in 
the  right  of  his  mother,  she  was  descended  fh>m 
Edwxurd,  one  of  the  Edwards,  and  in  her  right 
he  claims  the  barony  of  Ross,  he  hath  as  great 
a  right  to  the  crown  of  England,  as  ever  any 
Stuart  of  them  all. 

Jury,  Speak  that  again. 

Haines,  1  was  in  conference  with  my  lord 
Shaftesbury  one  day,  and  I  gave  him  an  exact 
account  of  all  transactions,  and  I  asked  what 
they  did  intend  to  do  with  the  government,  if 
Aey  pulled  the  king  down.  Says  he,  do  you 
think  there  are  no  families  in  England,  mat 
have  ILSL  much  pretence  to  the  crown  as  any  of 
the  Stuarts  ?  I  know  none,  my  lord.  Says 
he,  there  is  the  doke  of  Biicks,  that  is  descend- 
ed oftbe  family  of  the  Plantagenets ;  he  named 
some  ef  the  Edwards,  in  her  right  he  should 
have  the  barony  of  Ross,  and  in  her  right  he 
has  as  good  a  title  to  the  crown  of  England  as 
ever  any  Stuart  had. 

John  Mdcnamarra  sworn. 

Sir  Fr,  Withens,  Pray  give  an  Aeoount  to 
the  Jury  of  what  discourses  you  had  Ivith  my 
lotd  Shaflesbury . 

Macnamarra.  My  lord,  I  was  with  my  lord 
Shaftesbury  a  little  *before  he  wait  to  Oxfhrd, 
hefhre  the  parliament  sat  there,  and  my  lord 
told  me  at  that  time,  that  he  would  take  care, 
together  with  those  that  were  with  him  at  Ox- 
Ibrd,  fiir  the  witnesses  that  where  ooncemed  in 
the  Popish  not. 

Harrison,  Speak  out,  pray,  Sur. 

Macna/narra,  My  lord  told  me  he  would 
'^Sfi^  Cttty  yMk  those  tfMiit  tM«  wtth  hilli,Kfr< 
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the  witnesses  that  were  oonoemed  in  the  Pb- 
pish  Plot ;  after  my  lord  Went  to  Qxibrd,  I  writ 
him  a  letter,  giving  his  lordship,  to  understand^ 
thatwhereaslns  lordship  was  pleased  to  pro- 
mise, that  he  would  take  care  of  the  witnesses, 
that  he  would  be  pleased  to  take  care  of  me, 
as  well  as  thereat  of  the  witnesses  ;  after  my 
lord  came  home  from  Oxford,  I  went  to  him, 
to  see  what  was  done.  His  lordship  was  plea- 
sed to  express  himself  and  say  that  the  king 
was  popishly  affected  and  did  adhere  to  popery, 
and  ttiat  he  to<^  the  same  methods  thai  Ins 
father  before  him  took,  which  brought  bis  fk^ 
tiler's  head  to  the  block,  and  we  will  also  bring 
his  thither ;  and  told  me  also,  that  he  toM 
some  persons  of  quality,  that  this  would  fall 
out  five  years  before;  at  the  same  time  my 
lord  told  me,  that  there  was  a  collection*  of 
money  made,  and  that  the  roeetittg  was  at  the 
Sun  tavern,  and  that  there  came  a  IVnr  Lord 
in  to  hinder  their  proceedings,  but  say  sne,  w6 
do  remove  to  Ironmonger-Lane,  ana  says  he, 
you  shall  hear  further  in  a  fortnight.  I  came 
to  my  lord  a  fortnight  afterwards,  and  his  lord- 
ship was  pleased  to  tell  me,  that  there  wras  pro*- 
vision  made  for  the  witnessQH,  and  that  it  was 
in  the  hand  ofone  Mr.  Rowse,  that  Was  servant 
to  sir  Thomas  Player ;  there  was  one  Mr.  Ivy, 
and  I  think  my  brother  v^as  by  too,  when  ms 
lordship  spake  these  words :  He  said  that  the 
king  was  a  faithless  man,  that  tiiere  was  no 
credit  to  be  given  to  him,  and  that  the  duchess 
of  Mazarine  was  his  cabinet' council,  who  was 
the  first  of  womankind.  This  is  aU  that  I 
have  to  say,  my  lord. 

Sir  Fr.  iVithent.  Do  yon  remember  nothing 
at  any  other  tmi6  ?— J.  MatnamarrG.  No. 

Sir  Fr,  Withens,  Did  you  hear  any  thin^ 
about  deposing  the  king  ? 

J.  Macntanarra,  Yes,  he  did  at  the  same  time 
say,  the  king  deserved  to  be  deposed  as  much 
as  ever  king  Richard  the  seconci  did. 

J>eiiiiu  Macnamarra^ 

Mr,  Saunders.  Tell  theSe  gentlemen  whether 
you  have  had  any  discodrse  with  the  earl  of 
Shaftesbury. 

D,  Macnamarra.  He  said,  my  lord,  thai 
the  king  was  a  man  that  oufi[ht  not  to  be  be- 
lieved, and  there  was  no  belief  in  him,  and  that 
he  ought  to  be  deposed  as  well  as  kuig  Rich- 
ard the  second,  and  that  llie  duchess  of  Maza- 
rine was  one  of  his  cabinet  council,  and  that  he 
did  nothingbut  by  her  advice. 

ShrFr.  Withens,  Begin  again. 

L.  C.  J.  Raise  your  voice  a  little,  fi>r  the 
Jury  do  not  hear  you. 

t),  Macnamarra.  That  the  Ipng'is  a  man 
that  oufffat  not  to  be  believed,  that  there  was 
no  beliefin  him,  and  that  he  ought  to  be  depo- 
sed as  well  as  kin^  Richard  £e  second,  and 
that  the  dnchess,  of  Mazarine  was  his  qdun^ 
council,  and  that  he  did  nothing  but  by  her 
consent. 

£.  C.  J.  Who  was  widi  you  ak  that  time?  " 

D.  Macnamarra,  There  ^n»  Mr.  Ivy  ittf 
my  brother  at  his  own  house^ 
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L..  C.  J.  When  wb»  this? 

X>.  Macnamarra.  It  was  at  the  latter  end  of 
March  or  the  banning  of  April. 

Sir  F.  Withens,  Yoa  say  Mr.  Ivy  was  by  at 
the  same  time  ? 

D.  MaciMunarra.  Yes. 

Sir  F,  Wilhens.  Call  Mr.  Ivy.  • 

Jury.  What  place  was  it  in  P 

D.  ilacriafiiarra.  In  his  own  house. 

Edzcard  Ivy  sworn. 

Ity*  My  lord,  soon  after  the  parliament  was 
diBsoWed  at  Oxford,  I  was  at  my  lord  Shaftes- 
bury's house,  where  he  was  speaking  against 
theldng,  and  said,  that  he  was  an  unjust  man, 
and  untit  to  reign,  and  that  he  was  a  Papist  in 
his  heart,  and  would  introduce  popery. 

Jury,  Hay  that  affain. 

Ivy,  rtell  yeul  was  at  my  lord  Shaftes- 
bury's house,  where  he  was  then  speaking 
against  the  king,  saying,  that  he  was  altogether 
unjust,  and  not  fit  to  reijgn,  and  he  wondered 
he  did  not  take  example  by  his  father  before 
him,  an^  did  really  believe  that  he  was  a  Pa* 
Dist  in  bis  heart,  and  intended  to  introduce 
Popery.  I  was  sometimes  after  with  him,  and 
I  told  him  one  Haines  had  told  me  he.  had 
something  to  discoFer  about  the  death  of  sir 
Edmundbury  Godfrey,  and  several  other 
things,  and  my  lord  desired  to  see  him,  and  I 
brought  Mr.  Haines,  to  his  house,  and  he  de- 
.sired  him  that  what  he  had  to  say  he  would 
put  in  writing,  and  he  should  hare  a  pardon, 
and  that  if  me  kincc  ^i^  ^^°y  i^?  ^  ^  dares 
not  deny  it,  but  if  he  does,  we  will  rise  upon 
him  and  force  him. 

Sir  i\  Withent.  Had  you  any  other  discourse 
»t  other  times  P 

Ivy,  Yes,  I  had  other  discourse,  but  not  to 
tbisj>urp06e. 

Sir  J.  Withens.  Was  you  firequendy  with 
him? 

Ivy,  I  was  frequently  with  him ;  he  desired 
at  the  time  I  was  mth  iiim  to  bid  Colledge  to 
come  to  him,  and  I  went  and  came  again  to 
Haines  with  instructions  how  to  proceed,  and  I 
took  his  examination  of  him,  and  carried  it  to 
my  lord,  and  he  desired  it  might  be  explained 
what  he  meant  by  the  tall  black  man ;  and, 
says  he,  if  he  does  mean  the  king,  he  must  ex- 

Slain  himself,  and  speak  of  the  king,  or  of  the 
uke  of  York,  or  the  rest ;  and  if  he  does,  we 
will  take  care  of  him  as  longms  he  lives ;  but 
unless  he  does,  we  will  do  nothing  for  him  : 
And  I  was  with  him  with  my  lora  Shaftes- 
bury, and  my  lord  Shaftesbury  did  exclaim 
against  the  king. 
Sir  J.  Withens,   What  words  did  he  speak  ? 
Ivy,  He  said  he  was  alogether  an  unjust 
man,  and  not  fit  to  reigo,  and  that  he  believed 
he  was  a  Papist  in  his  heart,  and  designed  to 
introduce  Popery,  and  therefore  they  designed 
tft  depose  him,  and  set  up  another  in  his  stead. 
Sir  JP.  Witheiu,   Do  you  remember  any  dis- 
course of  Richard  the  l^econd  at  that  time  ? 

Ivy,.  No,  Sir,  I  do  not  remeiAbot  amy  thing 
ofis. 


Bernard  Dennis  sworn. 

Sir  F,  WUhent,  Pray  tell  the  jury  what  dis« 
course  you  had  with  the  earl  of  Shaftedmry  at 
any  time,  and  what  it  was. 

B.  Dennis,  My  lord,  I  came  upon  a  design 
to  make  clear  the  jplot  in  geoerai,  as  far  as  I 
have  travelled,  as  m  Ireland,  France,  Spain, 
Maryland,  Viipnia  and  England,  and  upon 
that  account  I  was  brought  before  a  justice  of 
the  peace  in  Westminster,  November  last,  this 
time  twelvemonth,  and  examined  before  iuscics 
Warcup,  a  justice  of  the  peace,  and  from 
thence  to  the  committee  of  the  House  of  Cohir 
mons,  of  whom  colonel  Birch  (I  beliere  he  is 
here)  was  chairman,  and  gave  in  my  evidence, 
and  being  called  upon  at  the  trial  of  the  earl  of 
Stafford,  I  was  commended,  as  I  suppose  ts 
the  earl  of  Shi^besbuiy,  and  upon  toe  ic* 
count  he  sent  me  word  of  it,by  William  Hetber- 
ington,  who  vras  then  very  intimate  with  the 
earl  of  ShafVesbuiy,  to  my  knowledge ;  aod 
William  Hetherinffton  came  to  me  several 
times,  and  he  precisely  was  my  maintainer  at 
that  time,  that  is,  to  find  me  whatever  1  wanted, 
and  provide  me  my  lodging,  and  canr  me  to 
some  place  where  accomodation  might  be  mom 
better  for  me.  Upon  this  account  one  time  the 
earl  of  Shaftesbury  sent  to  me  desiring  tbst  I 
would  wait  upon  him  at  his  -bwn  house.  I 
came  to  him,  and  there  in  Xhm  gallery  of  his 
own  house,wa]king  very  slowly,,  hetold  me  what 
I  gave  in  of  the  plot  in  general  was  very  good 
and  sufficient,  but  as  to  the  queen  and  the  duke 
of  York,  that  I  should  speak  Hnore  home  aod 
positive  against  them ;  at  least,  that  I  might 
DC  a  corroiioration  to  others  in  w^hatthey.swoie 
i^nst  them.  This  was  all  at  that  present 
time,  that  the  earl  of  ShafUsbux-y  i^uke  to  me^ 
and  he  desired  me. to  go  home  to  his  lodgings 
With  that  I  went  home,  and  within  a  month,  it 
may  be,  or  thereabouts,  he  sent  for  me  sfi^iat 
by  the  same  William  Hetheringtoa,  and  Wil- 
liam Hetherington  told  me,  tluit  the  earl  «f 
Shaftesbury  would  speak  with  me.  So  I  came 
and  waited  upon  his  lordship  at  his  own  house, 
and  says  he,  Mr.  Dennis,  I  understand  that 
you  are  a  clergyman.  Yes,  my  lord,  said  I. 
And.  says  he,  I  would  advise  you  fo  take  a 
black  gown,  and  I  will  prefer  you  to  a  benefice 
till  such  time  as  this  business  is  over ;  and» 
says  he,  at  the  end  of  this  business  I  will  not 
fail  to  prefer  you  to  a  better,  and  in  the  mean 
time  I  would  advise  you  to  take  a  Ujsck  gown ; 
and  this  was  a  little  as  I  remember,  after,  the* 
parliament  was  dissolved  at  Oxford ;  and  be 
sent  a  gentleman  out  of  his  own  house  along 
with  me,  to  a  Doctor  of  Divinity  living  hard  by 
Lincoln's- Inn- Fields,  Dr.  Burnet  by  name,  as 
I  remember,  and  the  gentleman  acquainted 
the  Doctor  what  I  was,  and  about  what  ocoa- 
sion  I  came  there ;  so  the  Doctor  indeed  dis* 
coursed  with  me  verv  fiuniliarly,  and  rendered 
thanks  to  the  earl  for  recommmling  me  into 
his  oonversatiQn  nther.than  another's.  What 
discourse  we  had  then  was  oo^in^  to  the  mat- 
ter, it  was  about  natten  of  oonsoenve  and  ro** 
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hgimk.   But  BIr.  CoHedgt^,  that  was  the  Joiner 
here  m  town,  and  executed  afterwards,  being 
Amiliar  with  me,  hrooglit  me  to  one  Mr. 
•  VergDson  a  minister,  as  I  suppose   of  the 
Presbyterian  form,  for  he  ffoes  in  their  garb  as 
near  as  I  can  tell,*  and  Mr.  Ferguson  at  tfur 
AnC  meeting  was  in  Richard's  coffee-house, 
ia  an'  tipper  rodm  one  pair  of  stairs,  and  in  some 
company ;  and  CoUecte  going  to  him  bronght 
llim  aside,  and  spake  to  nim  cbnCenmig  me,  and 
he  came  to  me  apart,  and  discoursed  with  me : 
Ftom  whence  he  brought  me  to  a  bookseller's 
ghop,  and  bought  fWr  me  the  articles  of  tlie 
church  of  England,  and  in  ali  ^ese  discourses 
Itere  was  a  hand,  as  Colled^e  told  me,  of  the 
earl  of  Shaftesbury,  who  did  procure  him,  and' 
ihat  to  Dr.  Burnet  to  bring  me  that  way.     I 
<h>  not  deny  neither,  that  I  had  an  inclination 
before  I  len  Ireland,  and  when  I  was  in  S^ain, 
and  when  I  was  in  Prance,  for  to  liecoine  a 
protestant,  according  to  the  laws  and  rules  of 
the  churdi  of  En^and.    l^e  force  of  what  I 
have  to  say  is  this.  The  earl  of  Shaftesbury 
fAie  day  after  all  these  things  were  past,  alid 
after  the  parliament  were  dissolved  at  Oji^ord, 
dlscoarsing  with  me  in  his  own  house,  major 
Manly  being  in  the  same  room  then,  who  lives 
b^ond  Tower-hill,  he  asked  me  what  was  the 
^«8ent  occasion  I  came  to  him  there  ?  And  it 
Was  pretty  early  in  the  morning,  and  the  earl 
had  a  barber  to  trim  him  in  his  room.    I  told 
him  my  occaaon  was  then,  that  I  was  some- 
thing low  in  mou'ey,  that  I  did  a  little  want 
money  at  that  time,  and  did  not  know   to 
whom  to  speak  for  any  thing  but  his  lord- 
ship, and  said,  I  came  to  tell  you  so.    Well, 
saSd  he,  Mr.  Dennis,  I  have  apnointed  Mr. 
Rowse,  John  Rowse,  whom  you  know,,  for  to 
sire  you  and  maintain  you  in  money ;  go  to 
him  especially  once  a  week,  and  he  will  give 
yt>iimon^,  and  said  he,  Mr.  Dennis,  what  is 
the  number  of  your  name  in  the  country,  as 
near  as  you  can  tell,  how  many  are  you  ?  My 
l^trd,  said  I,  to  teD  you  exactly  what  number 
they  be  of,  I  cannot  at  present^  but  within  a 
little  time  I  may  tell  you.    I  believe  really. 
dbere  may  be  upon  the  matter  3  or  400  able 
men  of  my  name,  in  the  county  where  I  was 
bom.    Says   the    earl  of  Shaftesbury,   Mr. 
Dennis,  I  would  very  willingly  have  you  ad- 
▼ise  those  of  your  name,  and  those  .of  your 
ftiends  for  to  be  in  readiness,  whenever  occa- 
aion  shall  serve,  and  to  stand  by,  if  occasion 
aboold  be,  for  to  assist  the  commonwealth  of 
Bngland;   for  we  do  really  intend  to  have 
£iiffland  under  a  commonwc^th  and  no  crown ; 
and,  says  he,  we  intend  to  live  as  we  see  Hoi- 
land  does ;  that  is,  to  have  a  commonwealth 
attd  to  have  no  supreme  head,  particular  man, 
■tya  he,    or   king,  nor  owe  obedience  to  a 
crpwn;  and,  says  he,  we  will  extirpate  the 
king,  and  all  his  family  as  near  as  vine  can ; 
aJMr  Mr.  Dennis,  says  he,  I  do  admire  that 

rt  nation  should  be  such  fools  as  they  are, 
it  is  very  certain  that  king  James,  queeu'^ 
ECzabeth,  kii^- Charles  the  first,  says  ne,  and 
dMld^g  that  now  iS)  dO€*wh»lg  y<iu  to  Uty 
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destruction ;  iuid^  says  he,  if  you  bad  been 
under  a  ^milionwetdth,  the  commonwealth- 
would  take  more  pitjr  of  your  nation,  and  th» 
gentry  of  your  nation,  than  any  of  them  do 
now,  in  this  time  jwherein  the  king*  gorems. 
and  upon  this  I  do  count  the  Irish  fools.  Thi» 
is  all  that  I  cani  say. 

L.  C.  J.  The  Inng's  counsel  declare  they' 
will  call  no  more  witnesses,  for  they  think  they 
have  called  enough  already,  and  there  are 
several  of  them  that  do  swear  words  that  are* 
treasonable  ui  themselves,  if  you  do  desire  to' 
ask  any  of  the  witnesses  any  thing,  you  shall' 
have  them  all  called  one  by  one. 

Ibreman.  My  lord,  we  will  walk  up  again,' 
and  condder  what  questions  to  ask,  and  come 
again  presently. 

Mr.  Papillon.    It  seems  they  wiH  call  no 
more  witnesses  than  these. 

L.  C.  /.  Not  against  the  earl  of  Shaftes-' 
bury,  being  you  are  charged  only  with  that. 

Mr.  Papiflon.  It  is  so ;  my  lord,  but  we  pray 
we  may  be  satisfied  about  the  statute  upon 
which,  the  indictment  is  grounded,  and  that  wa* 
may  hear  it  read  before  we  go  up,  because 
your  lordship  speaks  of  two  different  statutes, ' 
the  25th  of  Edward,    and  you  mention  the 
statute  of  the  13th  of  this  king ;  your  loi-dship ' 
in  your  discourse  to  the  jury  mentioned  them ' 
both,  we  pray  your  lordship  to  acquaint  us 
upon  what  statute  it  is  grounded,   whether 
upon  both  or  one  of  them. 

L,  C.  /.  Look  ye,  gentlemen,  this  is  ground- 
ed upon  the  statute  or  tfais  king,  though  there 
is  enough  to  find  an  indictment  of  treason  upon 
the  statute  of  the  25th  of  Edward  the  third. 
That  which  is  treason  within  the  statute  of  the 
25th  of  Edwai'd  the  ^ird,  is  treason  within 
this  statute,  so  this  is  the  more  copious  statute  ; 
for  as  I  told  you  before,  this  statute  has  en- 
larged that  of  Edward  the  third  in  a  great 
many  particulars ;  and  therefore,  look  ye, 
gentlemen,  always  consider  this,  when  one 
statute  contains  tne  matter  of  another,  and  en- 
larges it,  the  indtctment  is  always  upon  the 
last  statute,  that  being  the  more  copious  sta* 
tute:  But  you  are  to  consider  both. 

X.  C.  /.  North,  The  indictment  .is  cbntra 
fafrmam  statute  and  it  being  cotUra  fortnam ' 
8tatul*j  it  may  be  understood,  ttatutomm  or 
BtattUiy  SQ  that  all  statutes  that  may  be  the ' 
foundation  of  this  in^ctment  you  may  g» 
npon.  * 

Jury,   We  de&re  to  know  wh'ether  any  of 
these  witnesses  stand  indicted,  or  no? 

X.  C%  J.  Look  you,  eentlemen,  don*t  talk 
of  this,  but  consider  with  yourselves,  an  e^a^ 
mination  of  proofs  concerning  the  credibiliiy 
of  ^e  witnesses  i\jiot  propeny  before  you  nt 
this  time;  for  Ix.must  tell  you,  and  infoirtki 
you  as-to  that,  yo^  are  not  to  examine  proper  - 
ly  here  oonceming  the  credibility  of  the  wit- 
nesses, that  is  not  to  be  proved  or  controverted 
here  before  you,  that  is  matter  upon  a  trial  by 
the  petty  jury,  for  there  the  king  will  be  heara ' 
for  to  defend  the  credit  of  his  witnesses,  if 
there  be  any  tUsig  tktX  g«n  bai9bjdctedagaiji«r 
I    3F 
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itktm ;  itift  proper  for  the  prisoner  to  do  that, 
yra  are  only  to  see  whetner  the  statute  be 
fatisfled,  in  namg  matter  that  is  treasonable, 
iad  hanng  it  wito^aed  bv  two  men,  )y  two 
witnesses^  who  are  intendied  prima  facie  m^ 
jible,  unless  you  of  your  own  knowledge  know 
die  oontrary;  for  otherwise,  yoa  must  eon- 
ttder  what  a  difAdvantaffe  this  would  be  in  all 
audi  cases,  if  the  (^edibility  of  the  witnesses 
flhould  be  examined  before  the  grand  jurj, 
where  the  king  is  not  present,  nor  in  a  possi- 
bifity  of  defi^ncung  the  credit  of  his  witnesses ; 
Bor  18  the  prisoner  or  the  party  indicted  pre- 
sent ;  that  is  a  proper  objection  when  he  comes 
upon  his  trial ;  for  all  men  are  intended  cre- 
dnnle,  till  there  are  objections  against  them, 
and  till  their  credits  come  to  be  examined  one 
•ide  and  the  other. 

Mr.  Papillon,  My  lord,  if  your  lordship 
ttonks  good,  I  will  beg  this ;  I  desire  your 
lordship's  pardon,  whetner  your  lordship  doth 
not  think  tnat  we  are  withm  the  compass  of 
our  own  understanding  and  consciences  to 
give  our  judgment  ? 

.  L,  C  J'  X  our  -own  understanding  and  con- 
sciences, yes ;  but  look  ye,  gentlemen- 
Mr.  PafiUon.  If  we  are  not  left  to  consider 
the  credibility  of  the  witnesses,  we  cannot  sa- 
tisfy our  consciences. 

X.  C  J.  Look  ye,  gentlemen,  you  are  to 
go  according  to  the  eviidence  of  the  witnesses ; 
you  are  to  consider  of  the  case  according  to 
the  things  alledged  and  proved,  unless  you 
know  any  thing  yourselves :  But  if  any  of 
you  know  any  thing  of  your  own  knowleoge, 
hat  you  ought  to  teke  mto  consideration,  no 
douM  of  it. 

Jury.  Very  well,  my  lord. 
X.  V,  J,  The  Grand  Jury  are  to  hear  no- 
thing, but  the  eridence  a^^ainst  the  prisoner  ; 
theie^re  for  you  to  enter  mto  proofs,  or  expect 
mny  here,  concerning  the  credit  of  the  wit- 
nesses,-it  is  impossible  for  you  to  do  justice  at 
that  rate. 

The  Jury  withdrew,  and  the  Court  a^ioumed 
til  three  o'clock. 

X.  €L  /.  Let  the  witnesses  be  brought  in 
one  by  one.  ' 

Foreman.  We  will  ih^  tusk  a  question  of  Mr. 
fiwyn. 
^  toreman.  Who  put  up  the  papers  ? 

Gwifn,  I  put  up  the  papers  myself. 
'  Jbrenian*  Who'wentin  with  you  T 

Gwynl  None  but  my  lord's  servants,  I 
think,  were  there  :  But  I  put  up  the  papers 
myself. 

Foreman,  P^y,  So*,  whose  hand  writing  is 
that  paper  of  7 

Owyn,  Indeed,  ^,  J  cannot  tell* 

Foreman.  How  -did  it  come  into  my  lord 
8naf)esbury's.closet  ? 

6vyn.  My  lord,  this  is  a 'strange  quc^ion. 
Indeed,  Sir.  I  cannot  teU|  «H  the  papers  that 
I  found  in  that  closet  I  put  into  that  hag. 
• '    JLC.  J.  To  satisfy  the  jury,  was  the  pner 
H»  the  closet  before  y«v  canethejw  f 


Gwfn.  My  lord,  it  was  certainly  there,  for 
there  I  fi>nna  it.  I  do  not  know  the  panicttlar 
paper,  hot  all  die  papers  in  that  bag  were 
there. 

JLC.J.  From  whom  bad  you  the  key  F 

Gvyn.  From  my  lord  Shaftesbury. 

Foreman,  Do  not  you  know,  Sir,  there  was 
a  discoune  in  the  parliament  of  an  Associs* 
tion? 

Gwyn.  Sir,  I  was  not  of  the  last  parits^ 
ment    Sir,  I  know  nothing  of  it. 

Foreman.  You -have  not  heard  then,  ihsEt 
there  wassuch  a  thing  in  parliament  conoeni^ 
ing  an  Association  ? 

Gwyn.  I  have  heard  of  an  AssocialioA 
talked  of. 

Foreman.  Mr.  Secretary,  I  would  ask  yoa 
some  questions  :  If  you  did  not  know  of  ia  do- 
bate  in  parliament  of  an  Association  ? 

Secretary.  I  was  not  present  at  the  debate  ; 
btttdiere  vraa  a  talk  in  town  of  an  Association. 

Foreman.  Did  not  you  hear  of  it  in  parlia«> 
ment? 

Secretary.  Indeed  thore  was  an  answer  to  % 
message  iiom  the  House  of  Commons  thatha4 
something  in  it  that  did  strongly  imply  an  Ai- 
iMKsiation ;  but  this  particular  Association  I  d» 
not  remember  to  hare  heard  proposed. 

Foreman.  Do  not  you  remember  in  th# 
House  of  Commons,  Sr,  it  was  read  upon  oc- 
casion of  that  bill  f 

Secretary.  I  heard  such  a  thing  spoke  of; 
but  at  the  reading  of  it  I  was  not  present,- 1» 
the  best  of  my  remembrance. 

Foreman.  What  date.  Sir,  was  the  wanraul 
for  my  lord  Shafiesbury's  commitment  P 

Secretary.  I  refer  myself  to  the  warrant 
for  that  I  do  not  know  the  date. 

X.  C.  J.  Mr.  Secretary,  you  nmst  speak 
about  the  time  that  it  was. 

Secretary.  1  was  the  man  that  had  ihm 
honour  to  sign  that  warrant  by  which  the  Ser- 
ieant  at  Arms  did  apprehend  my  lord  Shaftes- 
bury, but  what  day  of  the  month  1  do  not  re- 
member ;  and  therefore  I  refer  myself,  if  yo« 
please,  to  the  warrant,  and  to  the  SeQesnt  at 
Arms. 

Foreman.  What  month  was  it  P 

Secretary,   Sir. 
>    Foreman.  About  what  month  P 

Secretary.  July. 

Foreman.  The  beginning  of  July  P 

Secretary.  Sir,  I  do  not  remember  the  daj 
precisely  ;  for  I  did  not  foresee  that  auestimi 
would  be  asked  me  ^  but  I  refer  myself  to  tho 
warrant,  and  that  is  beyond  all  doubt 

Foreman.  I  suppose  all  these  witncifccjs  that 
are  examined,  were  exsminedbeftre  the  Com- 
mittee? 

Secretary.  SSr,  they  w6re  examined,  and  I 
was  present  at  the  examinalioB« 

Foreman^  All  of  th^nP 
'  Secretary.  I  do  not  know  whether  oU  of 
them ;  but  lam  sure  I  was  attheesaBmialini 
of  several  of  them. 

Fitreman.  How  many,  Sir? 

Secretarii^,  I  cannot  tdl  truly  how  nuiy. 
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JWamm.  Call  Bf r.  B|Nytii« 

Officer.  He  is  not  hevey  4etipftsff  has  bim 
aozDcfwhcre. 

jFbrtiiiian.  Is  tint  Witness  a  priacmer  ? 

X.  C.  /.  Booth  is  a  prisoner. 
•    JPoremaii.  Then  a^  Mr.  Tinbenrile. 

Mr.  PapilUm.  Is  Mr.  Tarbenrile  there? 

Officer,  Here  is  Mr.  Booth  come  now.  - 

Mr.  Godfrey.  Put  Torberrile  out  again. 

Foreman,  Mr.  Booth,  you  told  me,  of  a  dis- 
course that  pas^  between  the  lord  Shaftesbury 
and  yourself,  we  desire  to  know  where  it  was, 
and  when  ? 

Booth.  It  was  in  Thanet-house,  Sir,  where 
he  lired,  about  a  wedc  or  ten  days  before  the 
fwdiament  sat  at  Oxford. 

Foreman.  The  precise  time  P 

Booth.  I  cannot  be  more  precise. 

Foreman.  Who  introduced  you? 

Boo^A.  I  think  one  Mr.  Wilson  led  me  into 
the  chamber. 

Foreman.  Who  was  present  when  the  dis- 

Bootk.  None  hut  he  and  I,  SSt. 

lu  C.  J.  If  we  have  these  noises,'  we  will 
Jiave  ewety  one  of  vou  put  out  of  court. 

AU.  Gen.  Richar^n,  Richardson,  pray 
turn  them  all  out ;  they  are  brought  in  on 
purpose. 

Booth.  It  was  not  the  first,  second,  nor 
thvdtime  that  I  had  waited  upon  the  lord  of 
Shaftesbury. 

Foreman.  In  what  room  was  it  that  my  lord 
spake  those  words'to  you  ? 

Booth,  It  was  in  the  room  he  usually  sits 
l»,  em  tbe  left-hand  as  we  came  out  of  the  long 
sallery,  I  think  we  passed  through  a  room  be- 
rore  it,  wainscotted  about,  as  I  remember,  and 
hung.  I  have  been  in  that  room  with  him  four 
4>r  nve  times,  I  am  €xus. 

,  Foreman.  After  this  discourse  with  you, 
how  long  was  it  before  you  spake  of  it  to  any 
body  elseP 

Booth.  Truly  I  think  I  did  not  publish  this 
discourse  that  my  lord  and  I  had,  from  the 
time  it  was,  till  within  this  seven  or  eight 
weeks. 

Foreman.  You  were  never  examined  before 
then  as  a  witness  ? 

Booth.   No,  Sir,  I  never  was,  nor  no  body 
will  pretend  it,  I  suppose. 
-    Fireman.  To  whom^  Sir,  did  you  give  your 
fint  information  ? 

Booth.  Sir,  I  sent  my  first  faifermatuMi  in 
writing  to  the  lords  in  the  council. 

Foreman.   By  whose  hand?  . 

Booth.   By  the  hand  of  Walter  Banes. 

Foreman.  Yon  had  several  disooums  with 
hias;  had  yea  easy  admission,  or  was  it  with, 
difficulty  you  came  into  his  oosapany? 

Booeh.  1  was  admitted  by  the  infiiienee  of 
caplaitt'WilkiDsen  at  first,  and  ever  after  went 
with  hbn,  and  had  easy  <dmittanoe  and  foini- 
Maiity  with  him. 

Forwmn.'  W as  he  wkbyoo  every  tune? 

BmA.  Nt,  not  «v«ry  time;  he  wii  set 
tSua  time  with  mft» 


Foreman.  IKd  he  talk  to  this  purpose  evuy 
timeP    . 

Booth.  Somethmg  10  tins  mirpose  he  did 
talk  every  time,  but  not  so  fully ;  for  I  wm 
first  acquainted  with  this  busmess  of  Oxford  by 
captab  Wilkinson,  and  1  had  a  grtet  desire  to 
understand  it  from  my  lord's  own  mouth,  be^ 
cause  I  wottkl  be  satisfied  m  my  brd's  interest 
as  well  as  his  conduct. 

Foreman.  Pray,*  Sir,  what  education  have 
you  had  P 

Booth.  I  have  had  the  education  of  a  gen- 
tieman,  an  academical  education. 

Foreman.  Were  you  ever  in  orders  P 

Booth.  Yes. 

Foreman.  Do  you  own  yourself  to  be  in 
orders  still  P 

Booth.  How  do  you  mean  to  he  in  orders  f 
I  tell  you  I  was  in  orders ;  but  I  am  not  now 
beneticed. 

Foreman.  I>o  yon  offidate  as  a  minister? 

Booth.  No. 

Foreman.  Were  you  ever  an  attorn^'f 
cleric  P—Boo^A.  Never. 

Foreman.   Or  a  justice's  clerk  P  , 

Bso^A.    Never,  nor  to  no  moital. 

Foreman.  Were  you  ever  indicted  for  fo# 
lonyP— B0OIA.  No. 

L.  C.  J.  That  is  a  questton  not  to  be  asked 
by  any  juryman  of  any  witness  whatsoever:' 
no  man  is  bound  to  discorer  any  thinjg^  of  that 
nature,  that  is  criminal,  conoeming  himself. 

Foreman.  If  it  be  pardon^,  my  lord,  he  ma^» 

L.  C.  /.  Pardoned  or  not  pardoned,  he  4^ 
not  bound  to  accuse  himself,  nor  to  fix  a  scan*' 
dal  on  himself. 

Booth.  No,  my  knd,  <  Nemo  tenctur  seipeosa 
*•  prodere.' 

JL  C.  J.  Sir,  we  must  not  suffer  such  ques* 
tioiis ;  I  will  tell  you  the  reason :  at  is  oroper 
fyr  a  prisoner  that  stands  upon-  his  justiMition 
to  object  it,  but  then  the  prisoner  must  prova 
it :  it  lies  upon  him  to  prove  it. 

Mr.FapUlon.  Mr.  Booth,  you  told  us  of 
50  men  that  were  listed  under  captain  Wilk^i*' 
soq,  do  you  know  any  more  of  them  P 

Booth.   I  never  directly  couversed  with  any 

other.  ^ 

Mr.  FapilloH.  Did  you  know  any  more  or 
themP 

Booth.  No,  not  direcHy  I  did  not,  but  only 
by  captain  Wilkinson's  information. 

Mr.  Fopillon.  How  maiiy  stories  was  that 
room  where  you  talked  with  my  kird  P 

Booth.  One  pair  of  stairs,  as  1  remember. 

Mr.  Godfrey.  Was  it  the  right-hand  as  you 
came  in  f-^Booth.  I  think  so.  . 

Mr.  Godfrey,  Was  it  the  right-hand  or  th» 
leftP 

Booth.  I  went  mio  the  h>ng  galleiry  first, 
and  staid  there  about  a  quartisr,  or  half  an 
hour;  and  I  remember  very  well  I  looked 
upon,  some  maps  that  were  there,  to  divert 
myself  a  while ;  and  when  1  was  called  in. 
wenlontof  the gatfilry  en  the  left-hand,  and 
went  through  another  leova  bcfoit  I  eaae  n0» 
my  kid's  too«L 
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Foreman.  Bid  y<m  ncFerliear  my  loid  qieak 
treason  in  aily  "house  but  his  own  ? 

Booth.  1  neTjer  had  Accanon  to  hear  this 
discourse  fromiay  lord,  but  in  his  own  house : 
!1  n^yer  waited  upon  bim  in  any  other  house. 
,     Foreman.   Wa«  vou  never  desired  to  be  a 
witness  against  my  lord  Shaftesbury  f 
Booth.   Not  till  I  intimated  something  of  it. 
Foreman.   Who  was  that  to  ? 
Booth.  That  was  to  Mr.  fianes ;  I  told  you 
before  so. 

Foreman.  And  what  then  ? 
Booth.  When  he  told  me  of  this  business 
with  the  Yorkshire  attorney,  Brownrig,  I  did 
say  again,  I  did  not  know  what  my  lord  had 
done,  as  to  any  thing  of  Irishmen,  but  I  was 
sure  there  was  something  as  to  Englishmen, 
as  to  that  pui*pose. 

Foreman,   Did  he  propose  any  reward,  or 
any  thing  of  that  nature  ? 

•  >fiootk.   Not  a  fardiing ;  for  I  think  he  had 
no  commission  to  do  it. 

Foreman.    Are  you  acquainted  with  one  Cal- 
laghan  and  Downmg,  two  Inshmen  f 
Booth.   No. 

Hr.  Godfrey,  Were  you  never  in  their  com- 
pany f-^Booth.  Not  that  I  know  of. 
Mr.  Godfr^.  Did  you  efver  hear  their  names  ? 
Booth.   I  &>  not  know  that  I  har«. 
Foreman.  Were  you  in  their  company  lately  ? 
Booth.   Not  as  1  know  of.   I  do  not  remem- 
t>er  either  their  names,  or  their  persons,  nor  do 
I  know  them  from  other  men. 
Foreman.   Do  you  know  one  Mr.  Shelden  ? 
,,Booth.  No. 

Foreman.    Do  you  know  one  Mr.  Marriot  ? 
.^  fiooih.   No,  Sir :  I  have  heard  of  one  Mar- 
riot  that  did  belong  to  my  lord  duke  of  Nor- 
folk. 

Foreman.  When  were  you  in  hia  company  P 
^  Booth.   Never  that  I  know  of. 

Foreman.  Has  nobody  discoursed  you  from 
h\m?-~Booth.  No,  nobody. 

Foreman.  Did  you  never  hear  of  any  wit- 
nesses he  sent  to  ms  tenants  ? 

Booth.  I  have  heard  fronor  Banes  about 
Brownrig,  about  Irish  witnesses. 

Mr,  Godfrey.  Did  you  never  hear  of  any 
losh  witnesses  sent  down  1^  Mr.  Marriot  to 
the  isle  of  Ely?  ' 

'  JLCJ.  We  gave  you  all  the  liberty  in  the 
world,  hoping  you  would  ask  pertinent  ques- 
4onfi,  but  these  are  trifles.  I  did  not  expect 
that  any  wise  men  would  have  asked  these 
questions.  'Mr.  Godfrey,  was  it  to  the  purpose, 
Yheth^T  Mr.  Marriot  sent  afiy  Irish  witnesses 
to  his  tenant,  or  no  ?  What  is  that  to  this  busi- 
Foreman. My  lord,  I  have  it  under  the  hand 
of  the  clerk  of  the  oounciL 

Booth,  Pray,  Sir,  did  aajr  inform  you  that 
I  had  an)f  ooirespondeiiQe  with  tliis  man  P 

L.  C.  X  Nay,  Sir,  you  must  ask  no  ques- 
tions. 

Mr.  Godfrey.  Mr.  Booth,  do  you  go  under 
BO  iAb^r  name  but.Booth  P 

fippM.  No,  aor  never  did  in  my  lifiu 


Booth.  My  lord,  I  cannot  go  in  stSdtj  ]iere 
for  the  tumult. 

L.  C.  J.  Let  officers  secure  him:  Mr. 
Sheriff^  look  to  him,  that. the  man  be  secure 
and  safe ;  I  will  require  him  at  your  hands 
else 

Sheriff  Pilkinton.  What  should  I  do  ? 

L.  C.  J.  Send  youi:  officers  to  protect  hint, 
as  becomes  you,  that  he  may  be  secured  &om 
the  rabble,  here. 

Mr.  TurbervUe. 

Foreman.  Mr.  Turbervile,  when  you  had 
this  discourse  with  mv  lord  Shafteaburj',  who 
was  present  with  your 

Turbervile.  One  of  his  servants  ;  truly  I 
cannot  tell  his  nanfte. 

Foreman.  Nobody  else  P 

I\irb.  I  know  the  name  of  none  of  his  ser- 
vants, but  Mr.  Sheppard ;  t  cannot  remember 
any  body  else. 

'Foreman.  Did  he  cairy  you  up  to  my  lord  ? 

Turb.  It  was  he,  T  think,  told  me  I  might  ga 
in :  I  was  in  the  dining-room. 

Foreman.  What  time  was  this  P 

Turb*  In  the  morning. 

Foreman.  What  time  was  it  when  you  bad 
this  discousse  with  my  lord  Shaftesbury  P 

Turb.  It  was  in  F^bruanr. 

Foreman*  VVfaat  time  in  Fduruary  P 

Turb.  About  the  beginning ;  1  cannot  tell 
exactly  to  a  day. 

Foreman.  How  long  was  this  before  yoii. 
communicated  this  to  any  body  ? 

Turb.  It  was  about  the  4th  of  July. 

Foreman.  Then  you  concealed  it  firom 
February  to  July :  Who  did  you  communi- 
cate it  to  first  of  all  P 

Turb.  The  first  deposition  I  gave  was  to 
Mr.  Secretary. 

Foreman.  VVhich  Secretary  P 

Turb.  Secretary  Jenkins. 

Foreman.  Pray,  what  room  was  it  you  had 
this  discourse  in  P 

Turb.  Sir,  it  was  the  room  at  the  upper  end 
of  the  dining-room ;  I  think  they  call  it 
the  dming  room;  at  the  upper'  end  of)tlio 
room,  ana  turns  on  the  lefwmdy  where  he 
lay. 

Foreman.  Did  you  meet  with  no  body  about 
the  banning  of  July,  after  my  lord^s  eonn 
mitnient,  and  tell  th^n,  when  you  were  chal. 
len^ed  and  told  you  were  to  be  a  witoew 
agamst  him,  as  you  were  alive  you  knew  no 
such  thing  P 

Att.  Gen.  My  lord,  this  k  not  to  be  allawed : 
This  is  private  mstmctions  which  the  jury  are 
apt  to  take. 

Forpnan,  No,  Sir,  it  is  not  prifvte  instrac* 
tions.  Did  you  not  qpieak  such  words  to  Wil- 
liam Herbert? 

L.  C.  J.  Hare  you  hod'any  iafbroMitioa 
concerning  this  to  Mr.  Hecb^rtP 

Foreman.  My  lord,  fhave,  a  long  time  a^tti 
My  knd,  au^-a  permn  did  IcJl  me  go  aod-so, 
and  set  down  the  day;  lyid  he  Ukd  oaid  ho 
was  very  angry  wiUi  nim  fi»i.it. 
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.  X.  C.  /.  Look  JB9  gentienieii,  what  dis- 
course you  take  up  at  random  in  every  GofiKse- 
Jipuse,  la  that  £t  to  be  brought  in  iirfaen  treason 
is  in  question  against  the  king's  lifeP  Are 
Jkbe^  <?o^-h(n]se  discourses,  do  you  think, 
^[lound  epough  for  you  to  caval  at  jiersons,  be- 
ca^}tse  you  haveheaid  this  4isoouisein  a  coiee- 

JroresMM.  My  lord,  I  never  was  in  a  coffee- 
house in  my  life  with  Mr.  Herbert ;  but  he 
^dedaied  this  to  me  some  mouths  ago. 

L.  C.  /.  And  you  think  this  is  ground 
^mo^iigh  for  you  against  him  P 

Mr.  PapUlon,    My  lord,  we  only  ask  this 

Siestion,  Wliether  ne  hath  not  contradicted 
is,  or  said  the  contrary  to  any  body  else  ? 
.  Turb,  I  do  not  remember  tnat  ever  I  mke 
one  word  to  Mr.  Herbert  in  my  life  ;  and  I  can 
give  you  one  reason :  For  I  was  diiscarded  by 
ftU  seople  of  my  lord's  interest  at  that  time  ? 
And  }£\  had  given  under  my  hand  thsjt  I  had 
Known  nothing  against  him,  I  believe  I  might 
^fkvejifoen  in  weir  favour  as  much  as  before. 

Mr.  PapUhn.  Were  not  you  one  that  pe- 
titioned to  the  ooD(uaon-oouncil  in  London  ? 

Turb.  I  did.  Sir. 

Mr.  PapiUon.  And  didfiot  you  declare  then, 
(hat  you  were  tempted  to  witness  against  your 
conscience? 

•  T\wb,  I  beUeve  I  .never  :i«ad  the  pefdtion : 
It  >v|ui  drawn  by  the  order  of  Mr.  CoUedge,  by 
a  man  that  lives  about  Guildhall ;  by  a  scn- 
▼ener  about  Guildhall ;  and  I  signed  that  pe- 
tition, but  never  read  it,  pior  knew  what  was 
in  it. 

.  X.  C.  /.  Mr.  Richardson,  any  you  officers ; 
watch  by  those  men  that  make  a  noise,  and 
briiy  me  in  one  to  make  an  example. 

inrb.  My  lord,  I  go  in  <langer  of  my  life, 
far  the  people  thieaten  to  stone  me  to  uei^, 
and  I  cannot  go  safe  to  my  lodging, 
i  Mr.  PapiUon,  What  was  your  desip^a  in 
signing  that  petition  ?  What  dui  you  look  for  P 
;  Turb,  The  design  w|is,  that  the  city  should 
take  care  of  us. 

.  Mr.  PapilUm.  Were  you  in  a  poor  condi- 
tion P 

•  Tufhi  Truly  I  was  not  very  poor,'  though  I 
was  hot  over  iull  of  money. 

Mr»  Papilion.  It  is  a  strange  thing  that  you 
ph^ujd  petition  for  felief,  if  you  were  not  in 
want. 

'  J\ffrb>'  We  wese  told  by  some  members  of 
the  House  of  Commons,  that  there  was  a  vote 

the   House  of   Commons  ready  to  pass. 


in 

fliat  the  city  should  advance  n^oney  for  the 
^^llfijffi  of  the  witnesses,  and  if  we  wo^ld 
petition  that  they  would  answer  the  design  of 
Vhepariiament. 

Mr.  PapUlon.  What  members  were  they  ? 
.  Turb,    It  Was'  a  member  of  the  House  of 
Commons  ^at  told  me  90, 1  will  assure  you ; 

fwoof  th^m. 

:  Kr.  Popiiios.    Did  never  any  body  move 
yol^4}r  desire  you  to  bo  a  witness  in  this  cfue 
against  aiiy  lonl  Sb^Aesbuij  ? 
Turb.  Nobody  in  my  U&;    Wh^i  I  mne 
5 


to  speak.the  tiuth  ^irhut  I  knew,  I  did  it 

voluntarily.  -  1 

Mr!  PitpUlon,  You  did  it  voluntarily  f 
Turb.  1  did,  I  will  assure  you.  « 

Mr;  PapUlon,  JDo  you  kno^  any.thingmore 
than  what  you. have  said  hereP 

Turb,  m,  not  one  tittle. 

Mr.  Papilion,  Mr.  Turbervjle,  I  desire  to  be 
satisfied  in  one  thiuff,  whether  my  lord  Shaftes- 
bury was  committed  before  or  aner  your  infor- 
mation P 

Turb,  Truly,  Sir,  I 'cannot  teD  positively,  as 
to  that  point ;  but  I  believe  it  was  before  ;  I 
cannot  tell. 

Mr.  Papilion,  Did  you  hear  my  lord  speak 
these  words  in  any  other  room  or  place  P 

Turb,  No,  indeed,  I  did  not. 

Mr.  Papilion.  It  was  about  the  ,4th  of  July, 
you  say,  your  depositions  %vcre  taken  P 

Turb.  About  tnat  time ;  I  su;ipo6e  the  4th 
of  July— I  hone  yom*  lordship  will  take  care 
that  we  be  not  Knocked  on  the  head. 

L,  C.  J.  That  we  give  in  chaigie  to  Mr. 
Sheriff ;  and  see  you  do  take  care  otthe  king'a 
witnesses  at  your  peril.  It  is  a  reflection,  not 
only  upon  the  government  of  the  city  to  sotfer 
these  disorders,  but  upon  the  wholeJdngdom  ; 
therefore,  Mr.  Sheriff,  look  the  witnesses  come 
by  no  hurt. 

Mr.  John  Smith. 

Mr.  Papilion.  Mr.  Smith,  the  juiy  ask  yoi| 
a  question,  whether  or  no  you  did  not  use  to  go 
by  the  niune  of  Barry  P 

Smith.  Sir,  what  names  I  have  gone  by  is 
not  pertinent  to  this  purpose ;  I  tell  you  I  have 
gone  by  several  names,  as  all  popish  priests  do. 

Mr.  Papilion.  Did  you  never  go  by  the 
name  of  Barry  P 

Smith.  It  may  be  I  might ;  I  have  gone  by 
several  names,  as  aU  popjsh  priests  do. 

X.  C.  J,  Did  you  ever  go  bjr  the  name  of 
Barry  ? 

Smith.  I  did,  my  lord ;  it  is  usual  for  popish 
priesis  so  to  do. 

Mr.  PapiUon.  What  religion  are  you  of, 
Mr.  Smith  P 

Smith.  I  am  a  Protestani,  Sir. 

Mf,  Papilion,  How  long  haTcy^u  been  a 
Protestant  P — Smith,  Many  years. 

Mr.  Papilion,  When  were  you  first  oqn« 
verted  P — Smith.  First  converted  ? 

Mr.  Papilion.  Ay,  to  tl^e  Protestant  reli- 
gion: you'say  you  have  been  one  msay  years  P 

Smith,  I  hi^ve  been  a  Protestant,  and  wa^ 
perveirtedto  the  popish  religion,  and  afterwards 
becafue  a  Protestant  again. 

L,  C.  J.  Bring  in  one  of  those  men  that  make 
the  noise.    Cannot  you  bring  in  one  of  them  P 

Mr.  Papilion,  nhen  did  you  receive  tba 
SacrfmsentP 

Smitk  I  believe  not  above  three  mcintbs  agx^ 
as  the  rector  of  Bow  Church  will  inform  you: 
I  have  .it  .under  the  church- wardens  hvnJs  in 
pther  places  in  London. 

Mr.  Papilion.  Have  you  been  desired  to  bt 

a  intiiciis,ordidyottdoi^T<AantMilyP 
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Smith.  Never  desired,  I  declare  it ; .  I  did  it 
Tolim^arily  mvBekf. 

Mr.  Papillon,  When  did  yoa  give  in  your 
cfideace  first  ? 

Smith,  Truly  I  cannot  exactly  tell  wlien  I 
gave  it  in  ;  Laid  not  keep  an  account  of  it. 

Mr.  PapilUm.  Wbatmontb  ? 

Smith.  I  cannot  tell. 

Mr.  PaDillon.  Was  it  before  my  lord  was 
committed,  or  after  ? 

Smith.  I  believe  it  might  be  a  little  after. 
Whether  it  was  before  or  after,  I  cannnot  ex* 
actly  tell. 

Mr.  Papillon.  To  whom  did  you  give  your 
mformation  f 

Smith.  My  lord,  they  commanded  the  people 
to  stone  us  to  death. 

L.C.J.  Who  did? 

Smith.  Several  persons:  .and  when  we  were 
at  tbe  tavern,  Dr.  Oates's  man  came  out  and 

Cve  the  rabble  a  bottle  of  wine,  and  bid  them 
iock  us  down. 

JL  C.  J.  Do  you  know  what  the  man's 
name  is? 

Dr.  Oates.  I  know  nothing  of  it,  my  lord. 

X.  C.  J.  What  is  your  man's  name  ? 

Oatei.  I  keep  half  a  dozen  men,  my  lord. 

L.  C.  J,  I  hope  you  keep  no  men  to  affront 
the  king's  witnesses? 

Oates.  No,  jny  lord,  it  is  a  mistake,  I  know 
nothing  of  it ;  we  went  thither  to  refresh  oUr- 
iselves. 

Mr.  Papillon.  Mr.  Smith,  who  did  you  ^ve 
your  information  to  ? 

Smith.  What  information  ? 

Mr.  Papillon.  The  first  information. 

Smith.  My  lord,  am  1  to  answer  to  these 
questions  ? 

L.  C.  J.  Aye,  answer  .them ;  tell  them. 

Smith.  My  lord,  the  information  I  gave  in  to 
secretary  Jenkins ;  but  I  gave  notice  long 
before  of  what  I  intended  to.  do  to  other  per- 
sons. 

Mr.  Papillon.  When  did  you  hear  these 
words  ;  speak  to  the  time  exactly  ? 

Smith.  Which  words  do  you  ask  ? 

Mr.  Papillon.  Those  you  mentioned  even 
now. 

Smith.  Sir,  if  vou  please,  I  know  yon  take 
all  in  short- hand  ;  if  you  ask  me  what  words, 
I  will  tell  you  ;  for  if  I  do- not  express  myself 
in  the  same  words  as  beibre,  you  wiQ  take  hold 
of  me. 

L.  C.  J.  I  will  tell  you  this ;  this  may  be 
an  ill  question,  for  he  told  you,  he  had  dis- 
coursed my  lord  Shaftesbury  at  a  great  many 
times,  and  that  at  some  times  he  said  these 
words,  at  other  times  other  words,  and  for  vou 
to  catch  him  upon  a  question,  it  doth  not  shew 
a  fair  inclination. 

Mr.  Papillon.  My  lord,  under  jom  kwd- 
•hip's  favour,  we  only  desire  to  disofyver  the 
tratti,  we  are  not  for  catches. 

X.  C.  J.  Ask  him  then,  which  of  the  words 

2 on  would  have  him  dedare  the  time  nf,  md 
e  will  teU  you? 
TKLt, PapUloH.  Lethimi^okhiaowBWOidi, 
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it  was  about  the  time  when  HcthanigtMi 
thither. 

Smith.  Truly,  I  will  answer  that  as  pnnc* 
tnally  as  I  can  ;  the  month  or  day  I  cannot 
well  tell,^  but  the  person  that  came  finim  qi# 
was  mi^or  Manly ;  and"  he  came  to  Bethel's 
clid) ;  what  time  that  was,  I  cannot  sav ;  hot 
if  you  please  to  inform  yourselves  of  tfaoaa 
gentlemeo  that  I  name,  I  believe  they  will  tel| 
you  Mr.  Bethel  was  there  present,  and  kneif 
very  well  I  went  to  my  loid  Shaftesbury  Aat 
night,  and  returned  to  the  dub  again. 

Mr.  Godfrey.  Was  it  in  die  evening  or  tiMT 
morning  ? 

Smith,  Mr.  Godfrey,  clubs  are  usually  at 
night,  I  suppose  ;  you  know  that  was. 

Mrk  Papillon.  Where  did  you  see  my  k(d 
Shaftesbury? 

Smith.  It  was  in  his  dining-room. 

Mr.  Papillon.  Did  you  hear  these  woids  ia 
any  other  place,  or  at  any  other  time»  or  any 
treasonable  words  against  the  king  ? 

X.  C.  J.  Look  you,  gentlemeii,  he  told  yov 
of  several  other  words  at  several  (rther  times. 

Mr.  Papillon.  But  he  said  all  at  his  hoose^ 
my  lord. 

X.  C.  J.  Ay,  but  at  several  times. 

Smith.  I  know,  Mr.  Attorney,  what  th* 
gentlemen  would  be  at  very  well. 

X.  C.  J.  Answer  them  whether  you  did  hear 
him  speak  any  words  that  you  conceive  tnm- 
sonable  at  any  other  time  ? 

Smith.  I  did  not,  indeed. 

Mr.  Papillon.  In  another  plaoef 

Smith.  I  do  say  I  did  not.  >. 

Mr.  Papillon.  Did  you  petition  to  the  com- 
mon council?— SmiM.  No,  Sir,  I  never  did. 

Mr.  Papillon.  Are  you  an  Bnglishmaa  or 
an  Irishman  ? 

Smith.  That  is  no  matter,  no  more  than  if  I 
were  a  Frenchman  or  a  Dutchman. 

X.  C.  J.  Give  them  an  account  whether  yopt 
are  an  Ei^ishman  or  an  Irishman  ? 

Smith.  My  lord,  I  beg  \our  lordsh^*# 
pardon  for  that ;  if  I  were  an  irishman,  wIia- 
ther  thereupon  ray  evidence  would  be  pre* 
judiced. 

X.  C.  X  Look  yon,  Mr.  Smith,  I  do  hopetfaa^ 
gentlemen  of  the  jury  have  more  disoeligii 
among  them  all,  than  to  think  that  an  Inahman 
is  not  a  good  witness,  I  hope  they  are  not 
such  persoDS. 

Smith,  My  lord,  if  yoo  please ;  whilst  I 
was  in  the  city  amongst  them,  I  never  peifi- 
titioned  to  the  dty :  I  never  bad  a  ftrtaiw 
from  them,  nor  ever  spake  to  any  for  it:  I 
never  had  any  occasion  for  it ;  but  if  I  bad,  it 
is  probdide  I  have  enough  in  Engbndy  anl 
other  places,  without  bdng  behokMo  to  yew 
coHunon-coundl. 

X.  C.  X  Will  yon  ask  him  any  man  ^oes- 
tions.?— Jury.  No^no. 

Mr.  PapUlon.  is  Mr.  Smith  gone?  I  would 
ask  him  one  word  :  we  would  tam  know  what 
allowance  you  have,  or  what  yon  reoma^  if 
yon  haveany  allswaaos  iimn  any  bod^  f 

Smith.  Fionwhmn/ 
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Ifr.  Pdpi/Zm.  Nayilknownotfromwliom: 
K  Mk  wlMier  you  lMif«Miy  from'anv  body  f 

X.  C.  /.  Look  ye,  gentlemen,  is  tbat  a  ques- 
tiimthal  It  pertittfent  f  I  wender  you  will  g^ 
to  rach'  qo^liont:  we  allowed  you  to  aak 
qnwtiiwa  yoanelTes,  because  we  look  upon 
you  aa  men  of  reason. 

Bfr.  Fapilkm.  My  lord,  I  do  not  know  but 
it  nay  be  a  proper  question  to  ask  him,  if  he 
bave  any  dfowanoe  fiom  any  man  upon  this 
iwconnt? 

L,  C  /.  Upcm  what  aooount  f 

Mr.  Papilhm,  Upon  this  aooount :  If  he  says 
lie  has  none,  it  is  an  answer. 

X.  C.  J.  Do  you  intend  your  question,  whe- 
limr  be  is  bribed  to  give  eviaenoer  If  you  mean, 
eo,  speak  pkin. 

Mr.  PapilUnu  We  ask  if  he  hare  any  allow- 
ance? 

Smith.  You  do  not  ask  me  how  the  6  or  700i. 
was  made  up. 

JL  €.  /.  You  that  are  upon  your  oadis 
should  hare  a  care  what  you  do^ 

Bryan  Hayntim 

Mr.  PapUlan.  Mr.  Haynes,  when  did  you 
giFe  in  your  information  upon  this  matter  ? 

Baynu,  Against  the  earl  of  Shaftesburyi 
iSIr? 

Mr,  Papilhn,  Ay. 

JSayneg.  The  day  that  I  was  taken  by  the 
nessenrar, 

Mr.  Panillon,  That  was  before  my  lord  was 
eommittea^  was  it  not  ? 

Httyne$.  Yes,Sir,  it  was  before  my  lord  was 
committed. 

Mr,  PapiUon.  Did  you  e?er  make  any  other 
infiirmation  to  a  justice  of  the  peaoe  ? 

Baynes.  Not  ofmy  lord  of  Shaftesbury. 

Mr.  Papillon,  Nor  touching  this  matter  ? 

Haynes.  No,  not  any  inlbrmation  upon  oath : 
J  may  hare  discoursed  with  a  justice  of  the 


Mr.  Papillon,  Did  not  you  gire  in  an  infor- 
malion  of  a  design  against  the  eari  of  Shaftes- 
bury P 

£isyiier.  To  none  but  Secretary  Jenkins. 

Mr.  Papillon.  You  understana  the  question ; 
whether  you  did  give  no  information  of  a  design 
effainst  my  lord  Shaftesbury  to  some  justice 
er the  peace? 

Baynes,  No,  no,  to  none  but  Mr.  Secretary 
Jenkins. 
.  L.  C  /.  You  do  not  observe  his  question : 
M  ymi  ever  give-  to  any  justice  any  infor- 
aiation  ai  a  design  against  my  lord  Shaftes- 
Iwry  P 

Maynet.  Yes,  my  lord,  I  did,  to  sir  George 
tlVeby ;  I  made  amdavit  before  him. 

Mr.  PapiUon,  When  was  that  P 

Baynes,  I  think  it  was  in  March  last. 

Mr.  Papillon.  What  was  that  design  against 
my  lord  Shaftesbury  ? 
.  Baynei,    The  design  was  what  Mr.  Fita- 

Cild  told  me  ;  be  told  me  he  gave  under  his 
dto  the  long,  that  the  earl  of  Shaftesbury 
dill  resolve  to  set  the  crown  upon  his  own  heaJ, 


or  otherwise  to  turn  the  kmgdom  into  a 
monwealth. 

Mr.  Papillon,  Fitz*gerald  told  you  tins,  and 
si)  you  made  afiidavit  of  it  ? 

Haynes,  Yes,  before  sir  George  Trdiy. 

Mr.  Papillon.  What  time  P  , 

Haynet.  It  wss  before  the  parliament  met  aC 
Oxford. 

Mr.  PoptV/oa.  So  you  say  the  words  w^re : 
when  were  the  words  qtoken  that  you  men- 
tioned P 

Haynes.  The  words  against  my  lord  P 

Mr.  Papillon,  Ay. 

Haynes.  He  spake  them  to  me  a  little  before 
I  made  affidavit:  I  cannot  tell  positively  the 
time  P 

Mr.  Papillon.  That  was  before  his  conunit* 
ment. 

Haynes.  Yes,  yes,  m^  lord  was  committecl 
in  June  last ;  this  affidavit  was  made  in  Mvch 
last,  before  the  Recorder  of  London. 

L.  C,  J.  North.  When  you  ask  him  about 
the  information  of  the  design  against  my  lorA 
Shaftesbury,  he  says  that  was  in  March  last ; 
and  when  you  ask  him  alwut  the  evidence  he 
gives  now,  that  was  the  same  day  he  was  i^- 
prehended  by  the  messenger. 

Mr,  Papillon.  About  June  Tou  aavit  wbs» 
that  you  say  you  mve  in  tne  inmrmalioii 
against  my  lord  Shafwabury  ? 

Haynes.  The  information  I  made  against 
the  lord  Shaftesbury  was  in  June  last,  the  88th, 
as  I  take  it,  of  June  last. 

Mr,  Papillon.  Where  wasit  you  had  this  di»« 
course  P 

Haynes*  I  had  several  ^Conferences  with  my 
lord. 

Mr.  Popj/ltm.  Did  he  every  time  say  the 
sameP 

Ht^^nes.  The  last  time  I  spake  with  him  waa 
in  Ironmonger*Lane :  For  Whitaker  told  me 
he  would  spoik  with  me,  and  he  would  fain  have 
me  explain  myself  what  I  did  mean  by  the  tall 
roan  I  mentioned  in  Uie  Narrative  ;  and  I  went 
to  the  house,  and  they  told  me  he  was  there, 
and  I  sent  up  a  note^  and  he  desired  me  to  come 
up ;  but  I  sent  word  I  did  not  care  to  come  up  ^ 
because  I  would  not  be  known ;  and  so  he  sent 
me  word  to  meet  him  after  dinner ;  and  when 
I  came,  my  name  is  Haynes,  my  lord,  said  I ; 
and  I  led  his  lordship  by  the  hand  and  went  ia 
there.  1  hid,  I  believe,  a  whole  hour's  dis- 
course  with  nim  :  and  pray,  my  lord,  said  I^ 
among  other  questions,  what  religion  is  the 
king  ofp  Truly,  says  he,  Mr.  Haynes,  he  hath 
no  more  religion  than  anliorse ;  for,  saith  he, 
they  say,  Sir,  he  was  inclined  to  popery  when 
he  came  first  to  England ;  says  he,  he  had  a 
tincture  of  Popery,  and  was  much  inclined 
that  way  ;  but  since  he  was  dipgenehited  froni 
all  the  principles  of  Christianity,  for  he  is  jutt 
like  a  perfect  beast. 

Mr.  PapiUon,  This,  yon  say,  was  in  Iron- 
monger-Lane. 

luLynes.   Ay,  tSr,  at  a  pastty-cook'a  shop. 
Mv,  PapiUon,    What  time  was  it  P 
Haynes.  After  dinner  ia  l^e  aftanioott. 
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Muc.  In  April. 

Mr.  PapUhn.  WbM  did  yoo  gt^  HMTiMr^ 
Btotionof  this? 

Mat.  I  catinote3raetIy  tell  Sir. 

M^  P^iUon,  Kepeftt  what  yon  flaid. 

J^e.  That  the  Iring  deserved  to  bedofeaeA 
aa  much  as  kiag  Richard  die  flecand,  and  tfnl  he 
todc  t&e  dutches!  of  fitazarine's  adrice  in  ^fery 
particttlar,  winch  was  the  worst  of  ^omanktmf  . 

Mr.  Eapilhn,  What  time  in  April  waft  thia  P 

Mac,  It  was  in  the  begmnibg  of  Aprfl. 

Mr.  FajnlUm,  Where  P 

Mac,  In  his  own  house. 

Mr.  Pmnllon.  Who  was  presentf 

Mm,  There  was  Mr.  Iry  by. 

Mr.  Papiilon.  When  dia  you  make  inferma* 
tionofAis?  ' 

Mac,  I  cannot  tell,  it  was  a  good  while  ago. 

Mr.  Papillcn,  Was  it  before  his  -commit- 
ment i* 

Mac,  Yes,  Sir,  it  was. 

Mr.  PapUhn,  To  whom  did  you  gire  Inftr- 
madon  ^ 

Mac.  To  the  secretary  of  state.  Sir. 

Mr,  Papiilon.  Which  of  them  ? 

Mac,  Mr.  Secretary  Jenkins,  Sir. 

Mt.  Papiilon.  Did  not  yon  petitionee  com- 
mon-oonndl,  ^r,  for  relief? 

Mac,  Yes,  Sir,  I  signed  ^  petition  tibat  wav 
drawn  .up,  .hut  I  ({^d  not  see  it  tmit  was 
brought  Aieto  sign'.  - 

Mr.  Papiilon.  Did  you  read  it  ? 

Mac.  No,  I  never  read  it  neidier. 

Mr.' Papiilon.  Nor  don*t  know  what  is  in  it  ? 

Mac.  No,  nor  don't  know  the  contents  of  it. 

Mr.  Papiilon.  My  lord,  in  thatpedtion  tli^ 
say,  they  were  tempted  to  swear  against  their 
consciences,  and,  that  some  (Mf  the  witnesses 
had  made  shipwreck  of  their  consciences  ;  we 
ask  them  now,  and  they  say,  they  do  not  know 
what  was*  in  the  petition :  If  we  shoold  as^ 
therawho  tempted  them,  and  who  Aose  wit^* 
nasses  were,  tmit  made  shipwreck  of  their  con« 
sciences ;  it  would  ngnify  nothing ;  for  since 
they  do  not  know  what  was  ih  die  petition,  it 
is  in  vain  to  ask  them  any  more. 

Mac.  For  my  part,  my  lord,  I  never  saw  it 
tin  it  was  brought  to  me  to  he  siffned,  and  do 
not  know  the  contents  of  it :  But!  heard  ]|Ir.[ 
OoHedge,  that  was  executed  at  Oidbrd  j  war 
concerned  in  promoting  the  petition,  by  my* 
lord  Shaftesbury's  advice. 

Dernik  MacnamArr^,' 


Mr.  PapHkm.  In  June,  ofwfaen  ? 
Haynes.  I  c  anno^  tdl  what  time  pontively  ;• 
it  was  about  the  time  of  the  Trial  of  Fitz- 
hartis. 

Mr.  Papilhk,  Was  it  the  same  time  he  spake 
about  the  duke  of 'Bnckingbam  ? 
Haynes,  No,  no. 
Mr.  Papiilon.  When  was  that? 
Haynes.  That  wa3  when  I  was  with  him' at 
his  own  house,  and  desired  him  not  to  esqpose 
me. 
Mr.  Papiilon.  What  time  P. 
Haynes,  1  cannot  tell,  Sir^  fbri  never  thought 
I  sholiM  be  called  to  an  accontit  for  it,  and  I 
cannot  keep  an  almanack  in'  my  head  ;  and  I 
desired  them  not  to  expose  me  to  the  king'sfury, 
Ibr  I  heard  the  king  was  displeased  with  me. 
No,  says  he,  you  are  mistaken,  this  is  the  best 
opportunity  wCf  can  have;  and  if  he  will  not 
^  I  a  pardon,  we  wUl  raise  the  whole 

against  him  in  arms  ;  and  then  he 
ces  hhnself  the  master  and  author  of  the 
Vlot,  and  consequently  he  must  expect  to  be 
liiined,  unless  he  grant  you  a  pardon. 

Mr.  Papiilon,  Did  ton  ever  hear  any  other 
msords  than  what  you  nave  now  testifiea  ? 

Haynes.  Yes,  Sir,  for.  I  discoursed  with  him 
ill  Ironmonger-lane  a  great  while,  and  told  him 
Aat  our  otify  and  best  way  to  have  our  ends 
4>f  the  king,  was  to  ruse  a  rebellion  in  Irdand, 
and  that  I  nad  relations  and  friends,  and  cauld 
g«t  discontented  persons  enough,  and  his  lord- 
ship would  do  the  work  here. 

Mr.  Papiilon,  What,  did  yon  propound  a 
rebellion  in  Irehind  ? 

Haynes,  I  offered  to  go  beyond  sea,  and  that 
now  was  the  best  time  to  raise,  a  rebellion  in 
Ireland ;  and  he  said*  that  was  not  the  best 
way,  for  they  had  other  means  to  take,  and  so 
tfie  discourse  was  waved. 
Mr.  Papiilon,  AhA  is  that  all  ? 
Haynes.  That  is  ail  I  remember  now. 
Mr.  Papiilon,  Do  yon  know  of  any  other 
p]ace  or  time  ? 
Haynes:  I  was  with  him  at  his  house. 
Mr.  Pamllon.  Were  you  ever  a  witness  for 
ihy  lady  Wvndham  or  against  her, 

Haynes.  No,  sir ;  but  she  arrestod  me,  be- 
canse  I  said  I  lay  with  her. 

John  Macnamarra* 

Mt,  Papiilon.  Mr:  Macnamarra,  when  was 
it  you  had  this  discourse  with  iny  lord  Shaftes- 
bury, what  is  the  time,  as  near  as  you  remem- 
■*r? 


Hir 

Ifte.  In  March  and  Anrfl  hst,  Su*. 

Mr.  Papill&n,  Twice  then,  you  do  speak  of? 

Mac,  Yes,4Sir. 

fitt.  Bapillon.    Which  is  that  that  was  in 
April? 

Mac,  That  was  the  last;  the  last  discourse 
in  April. 
r,  Papili.., ^_.^ 

Afac.  My  lord  said  the  king  deserved  to  be 


Mr.  Papiilon,'  Tcl-what  purpose  was  that  ? 
"'  r.  M 

dkl. 


dmoaed  as  much  as  king,  Richard  tha  second 
Ur: Papiilon,  In  April  yOQ  say  ^ 


Mr.  P^tpillon,   Dennis  Macnamarra,  hsil  us* 
how  yon  were  introduced  to  my  lord  Sfaaftes- 
buiy  when  you  had  this  discourse? 

D,i[ac,  By  my  brother,  Sir.  » 

Mr.  Papiilon.  Wliat,  he  that  wash^  last  ? 

D,  Mfic  Yes,  Sir. 

Mr.  Papiilon,  HeiAtrodaced  yon  ? 

D.  Mac:  Yes,  Sir. 

Mr.  Papiilon.  When. was  it? 

D.  Mat.  It  was  in  March  last :  the  latter 
end  of  March  or  the  beginning  of  April. 

Mr.Papi(/on.  Caaaot  you  tell  which  of  the 
monthsf 
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D.  IfiK.  No,  T  cannot  b^positiTe  in  it. 
mt^tqfiilom  Who  wjifiihy  ? 
JD.  Mtfc.  Tliere  wvi0*Mr.  IVy. 

•  Mr.P«/>i//oii..lK>t»odylNitMr.lfy? 

D.  Hoc.  N4K^y  but  Mr.  try  and  my  bro* 
•Ifacr. . 

Mr.  F:«pilUm.  AVhefe  waa  it? 

D.  3Csc.  it  was  in  his  own  diningc  room. 
'  Mr.  Fmihn,  Were  none  of  his  serrants  in 
^  room  r— D.  Mac,  Not  diat  1  know  of. 

Mr.  FapiUon'  Are  yon  sure  none  of  his  ser- 
vants were  there? — D.  Mac,  Not  that  1  know  of. 
<  ytt^^FapiUan,  Did  you  hear  any  tiling  else 
«l  any  other  tin^e  ? — u.  Mac. .  ]>£o. 

Mr.  FapiUon.  Nor  in  any  other  place  ? 

D,  Mac,  ^^. 
.   Mr.Fapillck^  Whan  did  yon  give  in  this  in- 
fiwmatioii? 

1>,  Mioc.  I  gare  it  in  a  good  while  ago ;  Sir, 
I  cannot  be  positive. 

.   Mr.  FapiUon.  Was  it  before^  my  lord  was 
committed  ? — D.  Mac.  Yea  a  great  while. 

Air.  FapiiioH.  To  whom  did  you  give  it  ? 

D.  Mac.  1  gave  it  to  the  secretary  of  state* 
.'  Jury,  Cannot  you  remember  how  long  it 
was  before  ? 
.   J>.  Mac  No,  I  cannot  at  the  present. 

Air.  FapiUon,  Which  of  the  secretaries  f 
^ '  D,  Mac.  Secretary  Jenkins. 

Atr.  Fapillon.  My  lord,  I  only  propose,  whe- 
ther we  may  not  asK  whether  be  had  not  a  par- 
don? For  it  would  be  satisiiiction  to  us,  for 
«ome  'reason. 

L.  C.  J.  North.  Look  you  here,  gentlemen, 
when  the  prisoner  makes  exceptions  to  the  wit- 
QCBSes,  then  it  is  proper,  but  here  are  no  excep- 
tions to  the  witnesses. 

.  Mr.  Ftqfiilon.  My  lord,  we  make  no  except 
tionS)  but  we  must  satisfy  our  consciences,  i6y 
lord,  thatwe  must  do,  and.that  is  very  much, 
as  we  find  the* credibility  of  th^ witnesses.  . 
.  JLC.J.  North,  Gentlemen,  -what  do  you 
mean  that  he  should  have  a  pardon  for  ?   . 

•  Mr.  Fapillon.  For  crimes.  * 
L,  C.  /  North,  You  must  not  ask  him  to 

•ecuae  himself. 

Mr.  Fapillon.  If  he  hath  a  pardon  he  is  in 
9tatu  quo :  suppose,  my  lord,  some  of  them 
have  been  guiHy  of  poisoning,  some  of  felony, 
some  of  robbing  on  the  highway,  we  do  but 
ask  them  if  they  be  pardonol  ? 
■  L.  C.J.  North.  A  man  must  not  be  impeach- 
ed  but  where  he  may  answer  for  it 

Mr.  Fapillon.  Aly  lord,  if  you  do  not  give 
us  leave,  we  must  forbear  then. 

X.  C.  J.  North.  j[  do  not  think  it  proper  to 
ask. 

Edtvsrd  Ivy. 

Mr.  FapiUon,  The  discourse  that  you  had 
jwith  my  lord  Shaftesbury,  wiien  was  it,  at  what 
time? 

Ivy.  It  was  a  little .  after  thesitting  of  the 
pariiamiittt  at  Oxford. 
.  Mr.  Pflpt//on.^Waaitmoretinesthanana? 

Ivy.  Yea,  %,8evc«ical  times. 
.  Mr.  FapiUon.  All  tha  fame  diacovne^^ 


Ity.  No,  not  tfae^same  discourse. 

Mr.  Fapillon.  The  words  that  yoa  spoka  of, 
whenwasthat? 

Ivy.  That  was  after  the  sitting  of  tihe  par- 
liament at  Oxford. 

Mr.  Fapillon.  About  what  time  was  it  ? 

Ivy.  itt- was  about  the  latter  end  of  March  or 
the  beginning  of  April. 

Me.  FapiUon.  Wheii  did  you  make  '  infor- 
*mationofthis? 

Ivy,  I  cannotbepositive  in  that  neither. 

Air.  FapiUon,  Before  my  Lord's  commit^ 
mentor  after? — Ivy.  'A'while before. 

Mr.  Fapillon.  To  whom  did  you  give  it  ? 

Ivy. .  To  the  secretary  of  state. 

Foreman.  Who  was  present  when  my  lor4 
Shaftesbury  sfioke  those  words  ? 

Ivy,  Both  the  Macnamarras,  as  I  reaaem- 
ber. 

Foreman.  Who  else? 

Ivy,  Truly,  I  do  not  remember  any  elsa 
privy  to  our  disaoarse ;  neither  am  I  certain, 
that  both  the  Maciiama^raa  were  there ;  ona. 
of  them  was  there  I  am  sure  of  iV.  ' 

Torenian.  What  was  the  reason  you  con- 
cealed this  information  so* long  ?  .Had  you  no 
inducement  to  make  it  at  that  time  ?  How  came 
you  to  do  it  then  and  not  before  ?  What  waa 
the.rea8on  ?  You  say  it  was  the  latter  end  of 
April  and  May ;  my  lord  was  not  committed 
tor  a  good  while  after  ;  here  was  two  months 
time  ? 

Ivy.  I  am  not  certain  how  long  a  time  i^ 
was  before,  but  I  made  it  as  soon  as  1  could. 

Foreman.  I  ask  you  whether  you  know  ^jiy 
thing  either  of  words  or  treasonable  actions,  o« 
any  things  of  my  lord  Shaftesbury,  spokeh  o^' 
acted  at  any  other  time  or  place  ? 

iTy.^No,  I  have  declared  what  I  know  astQ 

the  particulars.    >        '  %> 

t  .  • 

Bernard  Dennis.' 

Mr.  Fapillon.  Mr.  Dennis,  in  the  morning 
you  told  me  something  abmit  the  discourse 
you  had  with  my  lord  Shaftesbury,  tell  ma 
when  it  was  ? 

Dennis.  It  was  in  April,  "four  or  fivedaya 
after  the  parliament  vn&s  dissolved  at  Oxford. 

Air.  FapiUon.  In'the  beginning  ? 

Dennis.  In  Mat«h,  after  the  pariiament  was 
disfltobred  at  Oxford. 

Mr.  Fapillon.  It  was  in  Mai0|i,  and  whose  ? 

Dennis.  In  his  ovm  house;  here  in  this  tovvn« 
four  or  five  days  after  the  parliament  was  dis- 
solved at  Oxtbrd,  immediately  after  he  cam* 
home,  I  do  not  think  he  was  at  home  three 
days'beforel 

Mr.  Fapillon,  Who  was  present  with  you 
then? 

'Dennis,  There  was  in  the  room  Mr.  Sh^- 
pard,  his  gentleman. 
'Mr.  FapiUon.  Who  else? 

Dennis.  Some  of  his  servants,  hii  pafes  I 
suppose,  butivhether  they  did  hear  this  or  nd,  1 
cannot  tell. 

Uc.  Fapilloti.  Pid  mylord  whi^pr-ll^  fr 
speak  out? 
I     3G 
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Dennis.  My  lord  is  Mt  a  man  of  an 
voioe/bat  of  mediocrite  Toifie. 

Mr.  Papillan.  Did  he  whisper  it  in  your  car  ? 

.J)ennk.  No,  I  was  just  by  him. 

Mr.  Papillon.  Who  was  iii  the  room  ba^ 
sides  r—lAenfitf.  Nobody,  only  his  servants. 

Mr.  PUpillon.  When  did  you  make  this  in- 
ormatioQ? 

jOennk,  I  made  it  in  the  month  of  June, 

Mr.  Papillon.  In  the  month  of  June  P 

Dennit,  Yes,  Sir. 

.Mr.  PapilUm.   Bef<H«  my  h»rd  was  odm- 
mitted,  orallerP^-Denms.  Before. 

Mr,  Papillon,  WIm)  did  you  make  it  to  f 

Dennis,  I  made  my  in&rmation  to  the  se- 
cretary of  state. 

Mr.  Papillan.  Which  of  them? 

Dennis,  Secretsry  Jenkins. 

Mr.  Papillon.   Why  did  you  conceal  it  so 

•  Dennis,  Because  I  was  in  the  city  so  long. 
,  Mr.  Papillon.    Did  yon  ever  go  about  to 
muster  your  400  men  you  had  in  Ireland,  I 
ask  vou  whether  you  did  or  no  ? 

Dennis,  Upon  my  word  I  did  adyiae  some  of 
them  to  be  ready. 

'.  Mr.  Papillon,  And  did  you  provide  them 
wltb  anns  ? 

Demiis,  Not  I,  %r,  I  Was  not  able  to  do  it. 

Mr.  Papillon,  What  religion  are  you  off 
.  Dennis.  I  am  aprotestant. 

Mr.  Papillon.  How  long  have  you  been  a 
ptDotestantP 

Dennis,  I  hare  been  a  protestaat  since  Fe- 
bruary last.  And  this  I  must  confess,  that 
when  I  was  in  Spain  and  France,  my  resolution 
was  to  be  a  proteslant. 

Mr.  Go€ffr^.  Mr.  Dennis,  pray  who  was  in 
the  room  when  yon  werethere  ? 

Dennis,  The  earl  of  Shaftesbury,  Sir. 

Mf.  Godfrey,  Who  else  ? 

Dennis,  Mr.  Sheppard. 

Mr.  Go^rey.  Who  else  ? 

Dennis*  I  cannot  name  them. 

L,  C.  X  Mr.  Godfrey,  when  another  man 
asks  a  question,  you  should  consider  what  is 
said,  and  not  ttk  the  same  question  over  and 
over  again. 

Mr.  Papillon,  In  what  place  in  his  house  P 

Dennie.  In  his  own  chamber,  in  the  great 
ciiamber,  I  do  not  know  whether  you  (»11  it 
^e  hall  or  the  parlour. 

Mr.  PapiHon,  Was  it  abo^e  stairs  ? 

Dennis.  Yes,  it  was  above  stairs,  my  lord 
^oes  not  use  to  speak  wi&  any  below  stairs. 

Mr.  Papilian,  Is  this  all  that  you  knowp 
Hare  Vou  heard  my  lord  say  any  treasonable 
^(ffdsm  any  other  maoe,  ot  at  any  other  time  P 

Dennis,  In  the  long  gallery  at  his  own 
lioose,  at  iUDuither  time. 

Mr.  Pap.  Why  did  not  you  aay  so  belbve  P 

Dennis,  I  did  say  so  be^re.  latfielong 
gaHwy  he  iold  me  he  would  have  a  oommon- 
iKalth  in  England,  and  extirpate  the  «i«wb 
of  England  and  the  king  of  England. 

Mn.^  JathnaU;  fifpcakdlywkiww- 
kdge*. 
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Ha  aaid,  we  abonld  all  Irnhnaea 
conform  oumdres  to  a  oommonweiitli|  and  b j 
that  we  should  gtt  our  estates  again,  ' 

Mr.  PapUlon,  I  tusk  you  if  this  is  all  you 
have  to  say  P 

L,  C,  J,  Do  you  remember  any  more  P 

Mr.  Papillon,  More  than  you  said  in  tiie 
morning  r 

Dennis,  He  said  he  would  extirpate  flie 
king,  and  make  England  a  oommonweallli,  a&A 
that  we  were  fiiols  and  silly  folks  that  did  not 
comply  onrselveB  to  their  taodous  paity,  and 
diat  we  should  get  our  estates,  and  that  h% 
would  ^  me  a  bUck  gown  and  benefice  in  tfa* 
mean  time ;  and  when  all  things  w«re  done, 
he  would  prefer  me  to  a  better ;  and  not  oid  j 
myself,  but  all  thai  ware  of  my  name,  and 
would  stick  to  me. 

Mr.  Pap,  Is  this  all  T-^Dennis.  This  is  alL 

Mr.  Pap,  Then  you  have  nothing  more  P 

Dennis,  I  never  spake  to  him  but  in  hi€ 
own  house. 

Mr.  Papillon.  All  your  kindred  are  papiati^ 
are  not  they  P 

i>eft9tM.*No,Sir,  I  cannot  say  so,  but  modi 
of  them  are. 

L,  C:J,  (North.)  Who  can  say  that  P  Tlia* 
question  nobody  can  answer. 

L,  C.  J.  Look  ye,  jjjentlemen,  now  yop 
have  aaked  these  questions,  you  had  best  go 
and  consider  what  evidence  is  d^verod,  and 
weigh  well  all  those  things  that  have  hmm 
saidto  yon ;  and  you  must  consider  your  do^  ; 

ri  are  to  enquire  here,  whether  it  be  fittinn 
the  king  to  call  my  lord  Shaflesbury  t« 
question  upon  this  aooount  of  treasonable  words. 

Mr.  Pap,  My  lord,  we  desire,  before  wo  ga, 
that  either  the  law  may  be  read,  or  we  ma/ 
have  the  statute  book  up  with  us. 

L,  C.J,  The  statnte  book  was  neror  denied 
[qy.  desired]  but  you  shall  have  the  law  read 
hae :  First  the  statute  of  the  25^  of  Edwaid 
the  3d,  and  then  this  last  atatate. 

^.  C.  /.  (North.)  I  would  say  one  thing  he* 
causel  observed  that  some  of  you  asked th« 
question,  whether  the  parliament  did  not  dsr 
bate  about  an  Association  P  Whether  it  we^ 
lated  to  that  paper  or  no,  I  am  not  certain ;  I 
hope  you  will  consider  mat  paper  well;  for 
my  part,  I  mustneeds  sar  for  mysetf,  I  heard 
of  it,  but  I  never  heard  it  read  befim,  and 
never  heard  the  contents  of  it ;  but  it  seems  to 
me  to  shew  what  those  officers  were  to  da,  foe 
tile  ends  of  this  Association ;  and  onoof  tfaoso 
ends,  as  I  remember  (gentlemen,  I  refer  yo« 
to  the  paper,  and  hope  vou  will  consider  it,  yoa 
are  men  of  understanding)  I  thought  that  on* 
of  those  ends  was  to  destntythe  mercenary 
forces  in  and  about  the  cities  of  London*  and 
Westminster,  and  that  the  govcrmDeni  was  to 
be  by  the  mi(jor  part  of  the  members  of  nr* 
liament  in  the  sitting  of  pariiament,  not  witmlh* 
loBfi^,  but  the  m^or  paort  of  Ihe  oKmbflrs  oC 
murfiament.  Gentlemen,  I  may  ***«*i*^ff, 
for  I  pnfess  I  apeak  oidy  out  of  memory  s 
but  it  seems  to  ma  to  be  of  great  eonaequeime, 
and  then  aignaat. matter  to  be  ftotuond  ii|poR. 


•1^  irMoff  ftmnd  under  look  tod  iey  in  fait 
■tiidy:  But  I  sappose  my  lord  Shafteabiuy 
may  give  an  account  of  it,  but  there  ig  great 
presumption  upou  it;  it  doth  not  import  to  be 
'an  Assoidation  by  act  of  parliament. 

AtL  Gen,  mien  the  parliament  was  nro- 
rogued  or  dissolved,  then  the  major  part  or  the 
members  in  each  county  en^ge  themselves  to 
fbUow  their  command  and  ooey  their  order. 

X.  C.  J.  (Nortli.^  Gentlemen,  I  hope  you  wHl 
consider  your  oatns,  and  give  all  tnings  their 
due  weight. 

X.  C.  /.  Will  you  have  the  statute  read  ? 

Jury.  We  ^vill  read  it  above, 

TkB  Jury  withdraw  to  ooosMber  the  erideiiae, 
«m1  retunira  the  bill  Ignorantui :  Upon  wfai^ 
the  people  fell  a  hollowing  and  shouting.* 

Att.  Gen.  My  lord,  let  it  be  recorded  this 
hollowing  and  hooping  in  a  couit  of  justice. 

*  Vi>on  the  acauittal  of  Wm.  Stone,  who  was 
tried  tor  High  Treason,  January  29,  1796, 
(See  the  Case,  post.)^  some  persons  in  court 
dapped  their  hands  and  huzzaed.  Whereupon 
one  Kichard  Thompson,  who'  had  Ijeen  ob- 
terved  by  lord  Kenyon,  C.  J.  to  take  part  in 
this  irregular,  indecorous,  and  contemptuous 
conduct,  was  by  him  fined  in  the  sum  of  20/. 
a)id  compelled  forthwith  to  pay  the  same. 
£See,  too,  1  !Kackst.  Comm.  126.1  It  may  be 
noticed,  that  in  the  cases  of  lord  Shaltesbury 
now  before  us,  of  Thompson,  Pain,  and  Fare> 
w«ll,  A.  n.  1682 ;  and  of  the  Seven  Bishops, 
A.  p.  1688,  tn/ra,  no  punishment  was  mflicteaon 
the  persons  who  violated  the  decorum  of  the 
court,  though  in  the  first  of  these  cases  Dal- 
rymple  (Memoirs,  part  1,  book  1,  p.  4)  tells 
m^  on  the  authority,  as  he  says,  of  a  letter  in 
Ihe  Paper  Ofl^ce  from  sif  Leoline  Jenkins  to 
the  prince  of  Orange,  of  date  25th  T^oy  ember, 
1681 :  <*  The  acclamations  in  court  for  Shaftes- 
bury's acquittal  lasted  an  hour;"  and  upon 
^iie  last  occasion,  Rerei^  teUs  us,  mat 
**  Westminster-hall,  the  Palace-yards,  and 
all  the  streets  about,  were  thronged  with  an 
infiBite  people,  whose  loud  shouts  and  joy  fill 
nffirlamations,  upon  hearing  the  bishops  were 
acquitted,  were  a  very  rebeJuonin  noise,  though 
Tery  fiur  from  so,  either  in  &ct  or  intention." 
And  Henry,  tibe  second  earl  of  Clarendon  says, 
*<  there  was  a  most  wonderful  shout,  that  one 
wonlfl  have  thought  the  hall  had  cracked." 


<*  The 'Sheriff  of  every  county  is  bound  to 
•return  to  every  session  of  the  peace,  and  every 
-commission  <u  'Oyer  and  Terminer,  and  of 
mneral  gaol  dehvery,  twenty-four  good  and 
fawful  men  of  the  county,  some  out  of  every 
•hundred,  to  inquire,  present,  do,  and  execute 
xH  those  things,  which  on  the  part  of  our  lord 
ithe  Ung  shall  then  and  there  be  commanded 
tiiem.  They  ought  to  be  freeholders,  but  to 
what  amount  is  uncertaio  :  which  seems  to  be 
<asus  omiiMUs,  and  as  proper  to  be  supplied  by 
thekgialataN  as  the  qoauficatioworttie  petit 


.  iHt  ,^h  e^l  ^  Sh0e$lmy.      [lit 

jwy;  whidi  were  fbarmerfyequllyYagae  and 
UQoertaffi,  huft  are  now  settled  by  several  asts 
of  pariiament.  However,  they  are  usually 
gentlemen  of  the  best  figure  in  the  county.  As 
many  as  appear  i^mii  thispanel,  are  swam  upon 
the  grand  jury,  to  th^  amount  ci'  twelve  at  Uie 
leas^  and  not  more  than  twenty  three ;  thai 
twelve  may  be  a  majority.  Which  numbeTy 
as  well  as  the  constitution  itself,  we  find  exact- 
ly described,  so  early  as  the  laws  of  Ethelred* 

*  Exeantsenioresduodecim  thani,etpraefectu8 

*  cum  eis,  et  jurent  super  sanctuanum  quod 

*  eis  in  manus  datur,  quod  nolint  uUum  innp- 
'centem  accusare,  hoc  aliquem  noxium  ce* 
'  lare.'  In  the  time  of  Idng  Richard  the  first 
(according  to  Hoveden)  the  process  of  electing 
the  grand  jury,  ordained  by  that  prince,  Yr^^ 
as  lollows:  fi>ur  knights  were  to  be  take^ 
from  the  county  at  large,  who  chose  two  morf 
out  of  every  hundred ;  which  two  associated  te 
themselves  ten  other  principal  ii*eemen,  and 
those' twelve  were  to  answer  cohoerningall 
particulars  relating^  to  theii*  own  district.  This 
number  was  probably  found  too  laige  and  in- 
convenient ;  but  the  traces  of  this  institutio|» 
still  remain,  in  that  some  of  the  juary  must  be 
summoned  out  of  every  hundred.  Inls  grana 
jury  are  previously  instructed  in  the  articles  of 
their  inquiry,  byachai^fTomfhejudge  whp 
presides  upon  me  bencn.  They  tiien  witji- 
draw,  to  sit  and  receive  indictments,  which 
are  preferred  to  them  in  the  name  of  t^  J^uig. 
hut  at  the  suit  of  any  private  prosecutor ;  an^ 
they  are  only  to  hear  evidence  oh  behalf  of  the 
prosecution :  for  the  finding  of  an  indictment  ie 
only  in  the  nature  of  an  ini|uiry  or  aocusauon, 
whic^  is  afterwards  to  be  tried  and  determined  y 
and  the  strand  jury  are  only  to  infjpr^  upo^ 
their  oa£s,  whether  there  be  sufficient  cause 
to  call  upon  the  party  to  answer  it.  A  grand 
jury  however  ouffht  to  be  thoroughly  peieuad- 
ed  of  the  truth  of  an  indictment,  so  &r  as  4keir 
evidence  goes ;  and  not  to  rest  satisfied  merely 
with  remote  probabihties :  a  doctrine,  tha^ 
might  be  apptied  to  very  cfppresnve  purposes.'^ 
4  Blackst.  Comm.  302. 

See  also  4  Blackst.  Comm.  126,  and  fSr. 
Christian's  Note.  But  qprary,  whediere  graujd 
jury  should  not  require  fin:  the  finding  of  an 
Inmctment  such  proofs  as  if  vncontiadioted 
would  satisfy  them  that  he  was  guilty  (8ee  the 
Stat.  5  £riz.  e.  1.) ;  and  this  this  not  merely 
for  the  sake  of  the  person  accused,  but  also  for 
the  sake  of  public  justice,  which  may  be  de* 
feated  by  proceeding  to  trial  before  sufficieiit 
evidence  is  coUected.  This  case  of  lord 
Shaflesbury  gave  occanon  for  the  publication 
of  a  spirited  and  learned  tract,  intitled  *''The 
Securi^  of  Englishmen's  LiveSi  or  the  Trast, 
Power  and  Duty  of  the  Grand  Juries  of  £n^- 
land  explained  according  to  the  fondamentds 
of  the  English  government,  and  the  Declare* 
tions  of  the  same  made  in  Partiament  b^ 
many  statutes." 

In  1  Fanntainhall's  Decisions,  188,  <Caee  of 
James  Douglas^  July  11th,  1663,)  is  a 
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urwkidi  notioeittaken  of  the  London  *  Isvo- 
nmuis  Juries.^  It  seems  to  shew  that  raese 
Jgnormnui'  tiBduigs  had  Tery  extenave  in- 
finenoe,  and  in  other  respects  it  may  be  found 
le  be  nother  unamnsingnor  uninstnictiTe : 

'<  The  king^'s  Advocate  finding  he  had  mis- 
taken bimsclt,  raged  and  swore  and  railed  at 
sir  David  Theirs ;  and  studied  to  initate  the 
criminal  lords  against  him,  as  if  he  had 
harangued  to  reproach  the  court  and  their 
interlocutor;  and  denied  that  all  probation 
needed  to  be  in  •  presence  of  the  assize, 
so  as  to  be  re-iterated ;  and  instanced, 
where  one  is  persued  for  forging  false  writes, 
all  that  is  produced  to  the  jury  is  only 
the  lords  of  session  their  decreet  of  improba- 
tion,  whereon,  without  leading  the  witnesses 
which  were  the  ground  of  that  decreet,  the 
assize  instantly  finds  him  guilty,  though  there 
liNe  no  more  there  but  the  clerk's  assertion ;  and 
be  threatened  the  assizers  with  an  assize  of 
eiror,  if  they  became  like  the  seditious  <  Igno- 
ramus Juiies'  at  London ;  and  that  he  would 
infallibly  prosecute  them,  and  get  them  severe- 
ly punished,  as  he  had  done  lately  with  some 
cleansing  assizers  of  Somervil  of  Urats,  in 
1681 ;  and  if  there  were  any  need,  *  ex  super- 
*  abundanti,'  he  would  yet  lead  the  clerk  or  the 
court  and  his  servant  John  Anderson,  and  the 
knrds  on  the  bench,'  as  witnesses,  that  they  all 
heard  the  pannel  confess  the  fact,  and  saw  him 
snbscnbe  that  paper;  and  it  was  yet  time, 
seeing  *  in  crimiualibus  nunquam  concluditur.' 
— But  the  maxim  is  *  nunquam  contra  reum,' 
and  so  is  in  favours  of  the  pannel,  that  his  de- 
fences are  receivable  at  any  time.  If  he  had 
led  that  probation  in  due  time,  the  assize  would 
have  been  rendered  inexcusd>le,  and  would 
have  had  no  pretence  whereupon  to  have 
cleansed  him.  But  this  being  omitted ;  when 
th^  inclose,  the  most  of  them  were  merchants 
and  writers  in  Edinburgh :  They  considered 
with  themselves,  that  tliough  the  evidences  of 
his  burning  that  chambei*  were  great,  so  that 
few  doubt^  of  its  tinitli,  yet  seeing  he  was  to 
ky  down  his  life  on  anotner  account,  viz.  for 
his  n^urder,  (so.  he  was  not  to  escape,)  and  that 
all  the  design  here  was  a  covetous  mhancing  of 
his  estate,  and  defrauding  his  poor  sisters  there- 
of; and  that  they  by  the  Advocate's  oversight 
had  a  latitude  to  find  it  not  sufii.cientty  proven 
to  them ;  they  uoon  thir  narrow  grounds  do 
by  their  verdict  cleanse  and  assoilzie  him  from 
the  whole  contents  of  the  libel  of  treason.  The 
Advocate  stormed  and  s^ore  he  would  have 
them  all  imprisoned,  (yet  he  never  raised  a 
Kunmons  of  ejTor  agamst  them ;)  and  fined 
and  declared  infamous;  and  that  the  next 
haazen  he  shouM  chuse,  shoubi  be  Linlith- 
gow's sokliers,  to  curb  the  tanaticks.  But 
th^  transports  of  passion  were  smiled  at,  and 
were  judged  of  no  great  service  to  his  majesty's 
^fovemment," 

The  followingjpassages  extracted  from  Nar- 
ciflBus  Luttrell's  118.  «<  Brief  Historical  Rda- 
«m  of  State  Afiairs^''  in  the  lihnu>  of  AU 


Sonte^  Colledge,  Oxford,  have  rehtioB  to  ttM 
Juries  of  London  and  Middlesex : 

"May  9th,  1682.  The  lord  Shaftesbury 
having  some  time  since  arrested  Mr.  Cradock, 
mercer,  in  Pater- Noster  llow,  in  an  action 
of  Scandalum  magnatvm  for  5,000/.  damaga 
for  woihIs  spoken,  ]\Ir.  Cradock  by  his  counsel 
moved  the  Court  of  King's-bench,  the  first 
day  of  this  term  for  the  dianging  the  venae, 
that  the  trial  might  be  in  an  indifferent 
county,  and  not  in  London  or  Middles^ ;  il 
was  put  off  till  the  5th  inst.  and  then  put  ot 
tiU  the  10th,  at  which  day  the  defendants' 
counsel  nrodaced  several  affidavits,  thai  his 
lordship  nad  constantly  resided  ia  lAmdon  or 
Middlesex,  and  particulariy  at  this  time,  ia 
London .  That  he  bad  been  ooncemed  in  trade 
in  the  city,  was  free  thereof,  and  pacticaUrly 
also  of  the  Skinners'  Company,  of  which  Mi 
Sheriff  Pilkington  was  master;  and  that  there 
was  great  intimacy  between  him  and  the  ^A 
sheriffs ;  for  which  reasons  the  deponents  bcr 
lieved  the  defendant  could  have  no  indifferept 
trial:  they  also  cited  several  precedents,  i|i 
which  venues  had  been  changed  in  the  case  m 
Scandalum  magnatum,  and  therefore  prayed  it 
might  be  so  iu  this.  On  the  other  side,  the 
'counsel  for  his  lordship  ui^ed,  that  the  adlop 
was  brought  in  the  rignt  place  where  the  words 
were  spoken ;  and  that  his  lordship,  as  a'noWc- 
man,  had  the  privilege  to  lay  his  action  where 
he  would,  and  spoke  several  things  against  the 
affidavits :  but  the  coint  were  unanimously  of 
opinion,  that  an  indifferent  trial  could  not  be 
had  in  London  or  Middlesex,  and  therefore  or- 
dered it  to  be  in  another  county,  and  gave  his 
lordship  the  choice'  of  which  he  would ;  on 
which  tlie  loni  Shaftesbury  (who  was  then  in 
court)  said  he  would  rather  let  his  action  fafl 
than  try  it  elsewhere,  whereon  the  court  toM 
him,  that  that  coniirmed  them  in  their  opi- 
nion." 

**  May  13th.  The  lord  Shaftesbury  having 
brought  a  writ  of  conspiracy  against  Mr.  Ora^ 
ham,  principal  of  Clifford's-fanD,  and  laid  it  ia 
London;  the  said  Mr.  Graham  baring  moved 
once  or  twice  the  court  of  King's-bench  that 
the  venae  might  be  laid  in  another  county,  it 
came  on  again  the  Idth  to  be  debated,  when 
the  defendant's  counsel,  who  were  Mr.  jUtor* 
ney  General,  Mr.  Sotidtor,  sir  Geoive  Jel^ 
feries,  sir  Francis  Withins,  and  Mr.  Niideiv, 
and  Mr.  North  prodnced  several  affidavits  in 
his  behalf,  viz.  that  what  he  did  in  relation  to 
the  indictment  of  his  lordship  was  by  ofder  of 
the  king's  counsel ;  that  the  plaintin  had  re* 
sided  in  and  about  the  city  of  London,  for  se- 
veral years  past,  and  had  tha«by /contracted  a 
mat  interest,  that  he  had  great  deahnnrin 
tne  city,  and  was  free  of  the  Company  of  skiB^ 
ners,  whereof  that  sheriff  was  Master;  tM 
he  was^  intimatdy  acquainted  with  him*  foA 
that  if  any  of  the  witnesses  who  were  against 
his  lordship  at  his  indictment,  should  in  tbii 
case  appear  for  the  defendant,  they  would  eer* 
tainly  be  kasekcd  on  the  head,  tfa!ey  rnvntnOj 
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mnKpKOg  it  then,  and  then  the  defendaiits'  own 
«ntb,  tl»t  it' any  such  oonapiracy  was,  itarwe 
in  the  oounty  of  Sunrey,  and  not  where  the 
action  was  laid :  the  plaintiff's  counsel  insisted 
that  ihe  action  was  well-  laid,  and  it  being  a^ 
local  action,  it  could  not  be  altered  from  the 
place  where  the  plaintiff  had  laid  it :  but  the 
^ourt,  on  consideration  ot*  the  whole  matter, 
thought  the  defendant  could  have  no  indifferent 
trial  in  London^  or  Middlesex,  and  therefore 
ordered  the  venue  to  be  changed ;  but  gave 
lus  lordship  leave  to  lay  it  in  any  other  county. 

'*  The  16th,  also,  Mr.  Samuel  Harris  and 
Ifr.  Richard  Janeway,  came  to  be  tried  at 
Cruildhall,  in  London ;  the  first  for  printing  and 
publishing  that  treasonable  and  s^tious  libel 
called  *  l^eason  in  Grain:'  for  which  Fitzharris 
was  handed ;  the  other  for  publishing  seditious 
news:  £e  evidence  was  pretty  plain,  but 
cspedally  against  the  first,  yet  the  jury  were 
^eased  to  find  them  both  Not  Guilty. 

**  Mr.  I^eriff  Bethel  Iraving  some  time  since 
iMDagfat  an  action  of  scandal  against,  one 
Mr.  Harvey,  for  saying  of  him  that  he 
should  speaK  these  words,  *  that  rather  than 
'the  oM  king  should  Have  wanted  an  exe-. 
*  cutioner,  he  would  have  done  it*  himself," 
Mr.  Harvey  hafing  moved  the.  Court  of  Ex- 
chequer to  change  the  venue  from  London  to 
a^y  other  ooun^  for  want  of  an  indifferent 
trml,  it  was  the  20th  ordered  accordingly. 

*iMay  S9th.  The  earl  of  Shaftesbury 
brought  a  Scan.  Mag.  against  Mr.  Justice  War  • 
cap,  Mr.  Ivy,  and  others  of  the  Irish  evidence, 
and  laid  it  in  London ;  but  they,  by  their  ^un- 
sel  moving  the  Court  of  King's- bench,  to 
change  the  venue  (on  the  same  reasons  as 
Cradock,  Graham,  Sec.  had  done  before)  diey 
had  it  granted  accordingly." 

^  April,  1683.  This  Lent  Assizes,  at  the 
town  of  I>erby,  which  Mr.  Baron  Gregory 
iv^nt,  tfaece  was  a  bUl  preferred  against  one  ibr 
bi^  a  priest,  into  the  Grand-^ury ;  who  were 
•Joiig^ls  of  the  new  order  ai  Addressers  and 
▼iofeat  Tories,  but  they  were  pleased  to  return 
thereon  *  Ignoramus ;'  but  the  judge  knowing 
the  evidence  to  be  plain,  sent  them  out  to  eon- 
ader  of  it  again,  wnich  they  did,  and  brought 
in '  Ignoramus'  again.  Upon  this,  the  juoge 
told  them,  for  the  satisfaction  of  the  country, 
he  would  exainine  the  witnesses  in  <^n  court, 
which  being  done,  the  same  jury,  upon  the 
nme  evidence  on  which  they  Ibund  before 
two  *  Ignoramuses,'  found  now  *  Billa  Vera.'  '^ 

Kennett,  after  relating  the  fale  of  Colledge, 
proceeds  thus ; 

*'  It  was  proposed  to  make  an  example  of  a 
peer  as  well  as  of .  a  poor  commoner ;  My  lord 
Shfdtesbury  was  a  person  most  odious  to  the 
court,  and  the  more  so,  because  his  lordship 
(with  sereraL  other  peers)  had  entered  a  protes- 
tation against  the  Lords  rejectmg  the  impeach- 
ment of  Fitzharris ;  and  iqion  Sie  dissolution 
of  the  parliament,  returned  imnwdiatBly  to 


Loodotti  as  if  he  intended  there  to  infloenee  the 
city  agaiiist  theoourt.  -  Soon  after  his  retom, 
one  Bryan  Haynes  came  to  him  and  assund  hiih 
hecoiud  give  great Kght  in  the  metier 'of  air 
Edm'undbury  Godfirey's  murder,  if  he  m^gbt 
have  his  pardon.  The  earl  endeavoured  to  get 
one,  but  it  could  not  be  obtained.  Haynes  hemg 
taken  and  carried  brfore  the  council,  hoped  to 
gpet  fiivour,  by  accusing  the  earl  of  attempting 
to  suborn  him  to  do  it ;  and  on  the  information 
of  this  Irish  evidence,  the  lord  ShafiE^ury  was 
apprehended  at  his  house  in  Aldersgate  street, 
and  on  the  2d  of  July  committed  to  the  Tower, 
for  high-treason ;  and  capt.  Wilkinson,,  who 
had  waited  on  the  earl  to  Oxford  (among  other 
firiends  and  followers^  was  now  tempted  to 
char^  this  upon  his  lordsbip,  as  a  design  of 
sedition  and  treascm :  but  Wilkinson,  though  a 
prisoner  for  debt  in  the  King's-bendi,  resisted 
all  their  temptations  and  ofl^rs,  and  would  not 
be  drawn  in  to  be  an  evidence.  The  earl,  after 
his  commitment,  presented  several  petitions  for 
a  trial,  or  bail,  according  to  the  Habeas  Corpus 
act ;  but  he  could  not  be  hear^  till  November 
the  24th,  and  then  a  bill  of  high-treason  was 

Preferred  to  the  grand-jury  at  the  Sessions 
ouse  in  the  Old-Bailev.  Mr.  Blaithwaite  and 
Mr.  Gwynne  swore,  Tliat  the  papers  produced 
in  court  were  taken  in  the  lora  Shanesbuiv's 
house:  and  sir  Leoline  Jenkins  denosed,  Tnat 
one  of  them,  which  was  a  prefect  or  an  associa- 
tion^ was  the  same  paper,  unaltjered,  that  Mr. 
Blaithwaite  gave  him.  But  this  writing  (saith 
sir  John  Hawles)  was  no  manner  of  evidence 
<^  treason,  admitting  what  the  witnesses  swore 
as  to  the  finding  ofit,to  be  true;  because  It 
was  not  proved  that  it  was  composed  or  prose- 
cuted by  the  earl  of  Shaftesburv,  or  iy  his 
order.  Two  Macnamarras  and  one  Booth, 
swore,  That  capt.  Wilkinson  waste  have  been. 
captain  of  a  troop  of  horse  in  the  aimy  which 
the  lord  Shaftesbury  was  to  raise.  One  Tnr« 
bervile  swore.  That  the  lord  Shaftesbury  sidd 
about  Febmaiy  last,  that  there  was  little  good 
to  be  done  to  the  king,  as  long  as  his  jg^uards 
were  about  him.  One  Smith  gave  evide&oe, 
that  the  earl  should  say,  if  the  king  should 
offer  auy  violence  to  the  paiiiament  at  Oxford, 
he  would  meet  with  a  stroi^  opposition.  And 
one  Haynes  swore  to  these  words  spoken  by  the 
earl,  the  duke  of  Buckingham  nas  as  muo^ 
right  to  the  Crown,  as  any  Stuart  in  England^ 
But  the  jury  (of  whom  sir  Sauluel  Bamardiston 
was  fore-man)  considered  of  the  depositions 
of  ci4»t.  Wilkinson,  made  before  the  king,  giving 
a  large  account  of  the  intrigue  carried  on  by 
Booth,  to  engage  him  to  be  an  evidence  against 
the  earl ;  and  knew  Booth  to  be  a  fellow  of  in* 
fiimous  character,  who  had  been  condemned' 
for  clipping  and  coining :  nor  had  they  reason 
to  beheve  any  thing  said  by  Turbervile,  Smith, 
or  Haynes  ;  and  mere  was  so  much  of  their 
fiUshoods  and  of  their  designs  to  perjure  them- 
selves, proved  against  them  in  CoUedge's  trial, 
that  they  thereme  brought  in  an  Ignoramus, 
Upon  wnich  snr  John  Hawles  xvlBken  this  re- 
mark ;  thd  graod-juiy  (thmigh  some  of  theni 
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igfterwards  smarted  ibr  it,  upon  other  pretences) 
did  like  honest,  understandings  ^etotlemen  :  and 
had  they  done  otherwise,  to  avoid  the  i^oininy 
«f  being  called  (though  in  truth  it  was  an  ho- 
Boar  to  be)  an  Ignoramus-juryi  they  had  justly 
deserved  the  reproach,  which  nnce  has  lighted 
on  other  juries ;  such  as  Bfr.  Cornish's,  and 
the  like.  The  people  were  generally  so  well 
Mtisfied,  that  the  spite  of  the  papists  was 
grounded  on  the  lord  Shaftesbury's  apparent 
seal  for  the  religion  and  liberties,  that  they 
pabHcly  rgoiced  in  his  deliverance,  and  maile 
bonfires  that  evening  in  several  jptuts  of  the 
eitj.  Graham  (who  was  the  solicitor  against 
him,  and  had  managed  the  Irish  evidence)  had 
'  much  ado  to  escape  the  fury  of  the  multitude ; 
and  the  judges  (as  they  themsdves  confessed 
ia  €haham's  tridh  were  affronted  as  they  sate 
on  the  beach,  llie  earl  being  cleared  by  the 
giand-jmy,  moved  to  be  dischamd,  but  could 
mot  obtain  it  till  the  end  of  the  next  term. 
When  he  was  at  tiberty,  he  prosecuted  Graham 


and  his  accusei^,  as  his  dedsnrtiott  sets  ftftfiy 
for  oonsptring  to  indict  him  of  high-treason,  ihr 
which  they  solicited  Wilkinson  to  give  mse- 
testimony  against  the  said  earl,  &c.  The  de- 
'fendants  moved,  that  they  might  not  be  tried  in 
Lcmdon,  because  the  sherifis,  Mr.  Pilkington 
and  Mr.  Shute,  were  the  lord  Sbafte^niry'6 
friends.  The  judges  allowed  their  plea ;  Dill 
the  earl  would  not  try  his  cause  elsewhere." 

The  Case  of  lora  Shallesbury  v.  Graham 
and  Craddock,  is  reported,.  Skinn.  40.  1  Vent 
3d3.  3  Jon.  192.  2  Hhow.  197.  Mr.  Leadi, 
in  his  edition  of  the  last  of  these  bm^,  baste* 
ferred  to  several  cases  respecting  the  chaaginf 
of  the  venue.  To  other  cases  on  the  sanaa 
sulgect,  he  has  referred  in  the  Case  of  Thomp- 
son V.  sir  William  Scrog^,  3  Show.  176.  That 
was  an  action  against  sir  William  Bcroggs  fiir 
a  battery  committed  in  Suffolk ;  which  sir  Bar  - 
jtholomew  Shower  tells  us  in  conclusion,  **  Hr. 
Thompson  forgave  and  desisted  on  a  treat  given 
by  sir  William  Scr(^gs,"&c. 


•■*■ 


The  following  Account  of  this  Proceeding  against  Lord  Shaftes- 
bury anidof  what  afterwards  bef el  him,  is  extracted  from  ^^iUw* 
leigh  Redivivus^  or  the  Life  and  Death  of  the  Right  Hon.  An- 
thony late  Earl  of  Shaftesbury/'  Second  Edition ;  printed  m 
1683. 


««NOTlongaflerthediisdbitioaofthe  Ox- 
Ibs^'iNU^Mment,  oae  Brian  Hans  came  to  his 
iordsmp,  pretending  to  be  some  gentkman  of 
spuJity ,  ioA  that  he  could  make  wetv  conskleFa- 
Ue  discoferiesof the  popish  plot,  ana  the  murder 
«f  sir  fidmundbury  Cfodlrey :  and  desired  his 
Iwdship  in  onier  thereunto  to  prooore  him  a 
Msair  pardon,  being  very  unwilling,  as  he  pre- 
tondedt  to  hare  his  name  known,  until  he  had  his 
pardon  pMNnired  for  him.  Theearl^  who  was 
sdwajTS  leady  to  serf  e  his  majes^  and  the  Pro- 
.tostint  interest,  and  supposing  that  this  could 
he  no  inconsiderable  pieoe  of  service,  to  dis- 
oever  the  mnrder  of  the  aforesaid  knight  more 
ftilly  than  had  been  hitherto  done,  which  must 
aeoessarily  give  a  greater  light  into  the  plot ; 
he  ende^Towed  to  get  him  one,  but  itoouid  not 
hb  obtained.  And  not  long  after,  this  pretended 
gentleman  of  quality  dwindlied  into  a  mean 
•nd  obooure  wreldi,  and  of  a  pretended  eri- 
denoe  of  the  real  PofNsh  Plot,  degenerated  into  a 
hloslering  witness  w  a  fictitious  I^retestant  one. 
For  being  apprehended,  and  carried  betbie  the 
HSOiuioil,  mstead  of  discovering  any  thing  about 
the  dnth  of  sir  Edmundbuiy  Godfrey,  he  ao- 
VQsed  his  lordship  and  others  of  having  en- 
deaveored  to  subom  him  to  do  it.  Whereupon 
Mr.  Rouse  a  gentleman  who  had  been  some- 
4iiiie  enmloyed  by  sir  Thmnas' Player  in  pay- 
ing of  the  sany  which  had  been  dasbanded  not 
lonff  before ;  and  Mr.  CoUedge,  who  had  at- 
tended some  of  thepsiiiaHien^BMnto  Chclbrd, 
and  Stttwday,  Jnly  the  Snd  1661,  in  the  mom- 
H(fihHloidiiuf  WM  i^pfnMiitd  by  a 


senger,  by  virtue  of  a  warrantfrom  the  council, 
and  hb  papers  all  seized  and  carried  to  White* 
hall,  wnere  the  kiiu;  likewise  arrived  frboi 
Windsor,  about  tenofthe  clock ;  and  Jthen  he 
was  examined  before  his  miyesty  and  the  coun- 
cil ;  some  of  the  judges  likewise  were  preseMtL 
His  lordship  knowinc^  himself  clear  of  what  waa 
laid  to  his  charge,  boldly  affirmed  and  solemn- 
ly protested  his  innocency,  adding  as  it  was  ie-> 
ported,  that  were  he  guahv  of  those  criBMa 
whereof  he  was  aocuwd,  Le  was  oeitainiy  a 
mad  man,  and  had  thereby  rendered  himmf 
more  fitlbr  Bedlam,  than  liie  Tower,  whither 
upim  the  se^u^  he  was  committed  close  nti- 
soner  ibr  High  IVeason,  and  conveyed  thiaer 
by  water,  in  a  barj^  :  and  die  kii^  ictmnel 
the  same  day  to  Wmdsor.  And  now  the  better 
to  prepare  peoples  minds  to  believe  what  he 
was  to  be  raarged  withal,  the  Jesuit  and  ean- 
denaned  priests  in  Newgate,  and  aonie  etlit»  ef 
the  popish  crew,  privately  disperaed  divera 
hdlijh  and  lying  pamphlets,  whoein  tfiey 
lidonsly  aspersed  him  with  conapiriflg  ti« 
against^hisinajesty  ;  one  3^«r^f;  Which 
scHnewhat  more  impudent  and  mischievous  than 
the  rest,  and  was  called,  Arti<;les  against  the 
earl  of  Shaftesbury,  was  dispensed  wkh  some' 
privacy  and  caution.  The^articles  were  as  fcl«- 
Mws: 

1.  <  That  he  imagined  to  oon^ass  and  pre- 
<  cure  the  death  of  the  kky,  the  suhveraimi  e 
*•  the  government,  and  the  known  laws  ef  dw 
*  land,  Igr  rodiicfing  thir  antie»t  roonwchy 

*  ft  F^peBDC* 
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8. « Unfche  ined  guMt  endMYOura  to  poeaeM 
the peo|^tbst  his  majesty  wasapiq^  and 
JiHiygiMa  to  iBtrodaoe  .popery  tnd  aihitrary 
power ;  and  to  that  end  had  promoted  aeveni 
aeditioaa  and  tnaflonable  hltda  iigahtft  his 
hmmb^'s  person  and  goFemment,  paiposely 
towing  his  niiuesty  into  an  odinmand  coo* 
trpapt  with  his  loying  sobieGts. 
8.  *  That  he  endeaToured  to  levy  war  against 
thelduf,  bodiin  England  and  IreUmd,  and 
king  blood-shed  and  oonfvsion  upon  bis  ma- 
jei^s  eood  people,  under  pretence  of  prose- 
CQtiagne  Popish  Plot,  and  preserring  the 
protesfautreligMNifthe  liberty  and  property 
of  the  subject,  as  he  and  his  confederates  have 
done  in  the  late  r^llion. 
4. '  That  he  endeavoured  to  render  the 
church  of  England  as  ridiculous  as  popery, 
and  defiitned  dl  his  majesty's  officers  both 
by  lind  and  sea,  and  all  others,  who  out  of  a 
doe  sense  of  loyalty  adhere  to  the  crown,  stil- 
ittg  Ihem  teries,  tantivies,  maaqueradefs,  &c. 
ponoseiytofngfalenthem  from  their  duty, 
andwean  them  from  their  sovereigD,  to  ad- 
here to  hka  and  his  fiMstion. 

5.  *  That  he  countenanced,  harboured,  and 
hired  x»eraons  te  swear  against  the  tpieen,  and 
his  royal  higfaoeflB. 

6.  ^  That  fa«  procured  several  sums  of  money 
^tobe^raised  and  ecdlectedto  carry  on  those 
*  SMSfc  abuminable  designs.* 

'*  Asd  to  represent  him  as  roonstronsly  un- 

iiatma)  and  bloody  as  themadves;  and  render 

iiim  faatefnl  and  detestable  toall  men  who  would 

be  so  brainless  as  tobebere  the  silly  and  rtdicu- 

Was  shamt ;  the  ailieler  .adds  in  the  close  of 

bis  Kbd,  this  strangle  and  improbable  rodom- 

^atedo,  that  when  the  sergeant  at  enns  ap- 

fveh^ded  hia^  he  desaed  him  to  eat  something 

bfae  be  appealed  belbre  the  king  and  eoimcil ; 

who-eapoB,  says  the  hbeHer,  his  lordship  an- 

knrased,  ^  I  hai^e  no  stomach  to  tet  omessi  I 

aonldjralaxisasted  Irishman.* 

^  «'  TheacsBiens  of  the  Peace  for  London  and 

BfaddlcaKK  beguaing  on  the  Wedbesday  follvw- 

■qp  be  presented  a  petition  to  the  court,  desir- 

bvtobebronght  to  a  qteedy  trial,  or  else  ad- 

Butted  to  bail.    Upon  the  8th  Stephen  Col- 

lei^  had  an  Indktiaeiit  presented  against  him 

ta  tne  grand  Jury,  who  were  all  of  them  sub- 

ttSBtiai  men  ;  and  after  having  heard  all  that 

Qoaldbe*  said  en  both  sides,  lt^  relumed  an 

IgMsanins  upon  the  Sill :  but  oeing  removed 

Id  Ojdivd,  and  tried  there,  was  lound  guiltv, 

and  was  ancerdingly  condemned  and  execined ; 

aad  a  i^rged  paper  preseuted  and  published  by 

ana  Thompson  Or  printer,  and  supposed  to  lie 


Habeas  Corpus ;  to  which  tiie  court  Tetomed 
answer,  Ibalbcuag  charj^with  no  crime  m 
that  court,  and  bcuig  prisoners  in  the  Tower, 
th^  could  take  no  co^fuizance  of  them,  bui 
they  must  sedi  their  rehef  at  the  King's-bencb 
bar,  the  next  term.  Great  preparations  wer^ 
made  for  his  trial,  and  abundance  of  witnesses 
procured;  andMr.  SaBMiel  WilBon,a  gentla- 
man  belonging  to  his  kirdship,  was  uewisa 
committed  to  prison,  ibr  speaking  some  trea* 
sonaUe  words,  as  was  sworn  by  some  of  those 
evidences.  Now  yon  must  know,  this  Wilaoq 
was  the  gentleman  whom  his  lord^p  intrusted 
to  attend  the  council  when  his  piqpers  wero 
Iwdud  over,  and  take  away  those  which  wera 
returned,  and  indorse  the  rest  with  his  own 
name ;  and  that  the  paj^  said  tobe  found  in 
the  earl's  cbset,  purportmg  an  Association,  was 
not  indorsed  by  him* 

'*  In  the  meantime,  notwithstanding  thc^ 
had  abundance*  of  witnesses,  yet  they  desiied 
to  have  some  whose  port  and  figure  in  the 
world  might  procure  them  the  greater  credit, 
and  thereby  render^them  the  more  capable  of 
aoooQB^lishing  their  end  in  the  earl's  ruin  ;  and|^ 
as  they  imagined,  fortune  offered  them  tha 
most  hkdy  and  favourable  opportunity  that 
could  possibly  be  desired  or  wkb^  ibr,  by  tha 
foUowmg  accident.  Captain  Henry  Wilkin- 
son, a  gentleman  that  haa  always  espoused  tha 
royal  interest,  and  had  hasEarded  his  fife,  and  , 
impau-ed  his  estate  in  the  service  of  his  prince, 
having  a  deare  to  settle  in  the  island  ofCaro- 
Una,  applied  himself  to  the  proprietors  for  an 
empk>yment  in  that  country.;  and  had,  upon 
the  aeconnt  of  his  loyalty  to  his  maiesty,  » 
promiaO  made  him  of  being  employed  as  go* 
vemor  miderthe  promietors  bj  his  lordmp, 
who  was  one  of  the  chief  propnetorB,  to  whom 
upon  the  ^Kcsiiat  of  his  great  judgment  and 
discretion,  the  rest  had  oonmiitted  the  wfaola 
management.  Ihe  captain  haring-  obtained 
this  promise,  hired  two  ships  to  convey  him* 
self  and  family,  and  what  otbor  persons  were  to 
go  with  him  thitfaer,  whereof  one  cfthem  was 
arriation  of  mine.  Upon  this,  one  Booth,  a 
person  well  bom',  hot  by  his  wicked  and  profit* 
gate  Kfie,  had  wasted  his  patrimony,  lost  all 
bis  employments,  and  rendered  himsdf  voy 
indigent '  and  necessitous,  applied  himself  to  tha 
captain,  desired  to  ffo  with  fahn  to  Carolina  ; 
and  withal  prefixed  a  time  for  coming  ofi 
board,  and  engaged  tobriug  with  him  about  Ax* 
teen  servants  or  upwards.  This  w^  easily 
promised,  but  not  so  easily  performed :  servants 
and  companionB  enoiwh  he  might  have  had, 
Who  had,  like  bimsdr,  reduced  tiiemsdves  to 


wiitby  some  Jesuit,  who  are  always  so  good    poverty  aaddntress,  and  wood  for  that  reason 
atrnveating  of  shanis,  ealled,  his  last  speech,    nave  been  gkid  of  such  an  opportunity  of  being 


■dierrin  be  was  made  to  confess  all  that  he  was 
dnrg»d  witb^  ahfaoogh  it  afterwards  appeared 
wat  be  aboblutely  Mied  he  was  any  way 
tprilty,  affinaing  his  innocency  to  his  last 
Enaatb.  .  Angast  31,  his  l<»dship  presented 
Esther  pstilion  to  the  judges  at  the  sesaonsat 
the  Old-^Pailcy)  desoiag  that  he  might  be 
ii^  tried^Mr  bailed,  pmmHuit  to  tba  act  irf" 


freed  from  the  scorn  and  contempt  of  their  ac- 
quaintance, and  the  dread  of  a  gaol :  but  bowtn 
pay  for  their  paasage,or  employ  them  when  they 
came  there,  ne  knew  no  more  than  the  man  tit 
the  moon.  But  star  a  little  consideration,  he 
resolved  of  tiie  following  adventnre  to  supply 
that  dificulhr :  he  first  forged  letters,  as  direct-^ 
ad  to  bint  num  ptmons  of'^QaSty, 
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bim  to  bay  them  several  rieh  goods  of  mercers, 
drapers,  uphobtersrs,  8cc.  and  then  he  went 
with  those  letters  to  some  tradesmen,  with 
whom  he  had  for  that  purpose  procured  some 
kind  of  accjuaintiuiee,  snews  them  the  letters, 
tells  them,  if  they  would  use  him  well,  be  would 
buy  the  goods  of  them :  you  shaO,  says  be, 
Ibave  your  money  as  soon  as  I  have  acquainted 
the  persons  that  I  have  bougrht  the  goods,  and 
^an receive  an  answer  from  them  again.    After 
this  maqner  he  went  toMr.  Halfonl  a  mercer 
in  the  Strand,  with  a  pretended  letter  from  the 
lady  Ogle,  now  duchess  of  Somerset ;  where- 
in he  was  ordered  to  buy  her  several  cori-. 
pus  flowered  silks,  and  other  rich  ffoods,  to  the 
value  of  between  two  and  three  hundred  pounds : 
that  Mr.  Halibrd  might  give  the  better  credit 
to  ^e  business,  he  procured  the  gentieiban's 
brother  to  go  with  him.  And  for  your  brother's 
sake,  Sir,  said  he,  I  have  a  vary  great  kindness 
fbr  you,  and  would  rather  you  should  take  my 
pioney  than  any,  other  man  :    adding,  that  he 
expected  shortly  to  be  steward  to  the  duke  of 
Norfolk,  and  then  he  would  endeavour  to  pro- 
cure him  the  custom  of  that  family.    But  sup- 
JM>8ing  the  shop  to  be  too  public,  and  therefore 
not  safe  enougn  to  treat  in,  he  invited  him  to 
^he  Kings^Arms  tavern,  and  there  discoursed . 
fbe  business.  I  have  not  all  the  goods  you  men- 
.tion,  in  my  shop,  says  Halford,  but  in  a  day  or 
two  I  can  get  them  :  pray  do,  says  he.    You 
may  be  sure  Halford,  imagining  he  had  ffotten 
a  brave  customer,  applied  nimself  with  double 
diligence  to  procure  uie  goods  against  the  time 
anpointed;  but  the  merchant  he  bought  them 
or  knowing  they  were  goods  he  did  not  usually 
deal  in,  especially  such  quantities,  he  asked  him 
who  they  were  for  ?  \t  hereupon  Halford  told 
him  the  whole  story.    You  had  best  have  a 
fcare  you  are  not  cheated,  says  he,  I  do  not  like 
jthe  business ;  however,  you  may  do  as  you  find 
occasion.    At  the  time  appointed  he  came  to 
jiee  the  goods,  and  liked  tnem  very  well,  and 
intended  diey  should  have  been  the  cheapest 
ihat  ever  he .  bought.    But  Halford  being  tnus 
cautioned,  told  lum  the  goods  came  to  a  great 
deal  of  money  ;  that  he  was  a  young  beginner, 
and  could  not  conveniently  trust  him  for  them  ; 
.but  if  he  would  pay  him  ready  money,  he 
would,  to  oblige  bun,  sell  him  cheaper  than  he 
should  buy  at  any  otlier  shop.  Sir,  said^Booth, 
I  am  content,  I  will  come  and  fetch  the  goods, 
and  pay  you  ready  money ;  but  never  came 
joear  lum  more.    Aitec  the  same  manner  he 
went  to  Mr.  John  Ridges  an  upholsterer,  who 
lives  in  St^  JamdS^s  near  St.  James's  house, 
and  hath  a  shop  likewise  in  Long^lane  in  the 
City;  but  came  off  with  the  like  sueoess.    My 
design  of  brevity  will  not  permit  me  to  mention 
all  his  tricks  of  this  nature,  nor  how  he  served 
tl^e  taylor  in  Field-lane. 
.    '<  "Aiese  disappointments  rendered  him  una- 
ble to  perform  his  promise  to  the  captain,  and 
'wholly  diverted  his  thoughts  from  Carolina, 
accounting  it  a  vain  thing  to  go  tiiither,  beinff 
thus  unhappily  disi^pcHnted  of  his  cango :  and 
^th9  Captaia  bSng  so  disappointed  by  Um  and 


others  of  his  pttssengers,  and- havinff  had  tpo 
ships  lie  so  long  at  his  own  charges  to  attaid 
them,  had  thereby  contracted  some  debts,  ifor 
which  he  was  arrested,  and  his  sUp  aiid  goods 
seized  on.  When  be  was  firsat  arrested  he  was 
sent  to  the  Compter,  but  quickly  ailer  remof  ed 
himself  to  the  King's-bench.  This  accident 
created  new  thou^ts  in  Booth's  workiflg 
brain,  and  pnt  him  upon  a  new  project  for  the 
repairing  of .  his  broken  fortunes,  and  the 
making  hiinself  amends  for  bis  late  disaf^oiiit* 
moot  The  earl  of  Shitflesbury  committed  the 
other  day  to  the  Tower  for  higfa-treason,  and 
Wilkinson,  who  was  upon  his  commei»dation 
to  have  gone  deputy-governor  of  Carolina,  in 
the  King's-bench  for  debt ;  and  can  I  oontrira 
to  get  no  advantage  thereby  ?  Yes,  in  spight  of 
fate,  and  maugre  all  the  powers  of  Heaven 
and  Hell,  I  wOl  attempt  it ;  I  nvill  set  up  ibr 
an  evidence  myself,  and  will  so  nMaiag<e  the 
niatter,  that  I  will  procure  him  to  be  one  too  : 
his  poverty  and  loss,  and  the  sorrows  of  n. 
gaol,  will  undoubtedly  dimose  him  to  a  compli- 
ance with  my  motion.  But  thmin  the  mer- 
cenary wretch  reckoned  without  his  host,  and 
found  himself  wofiilly  deceived  in  the  idle  ima- 
gination that  every  man's  conscience  was  es 
much  vitiated  and  depraved  as  his  ovni,.  and 
would  adventure  upon  the  most  vfle  and  abo- 
minable practices  whatsoever,  in  hope  iherdiy 
to  free  tnemselves  from  those  pinching  neooi- 
sities  which  they  were  involved  in  ;  and  by 
failing  in  that  enterprize,  learned  the  true  dif* 
ference  between  being  impoverished  by  the 
vnmt  of  success  in  tra3e  or  merchandize,  and 
the  being  undone  by  profuaeness  anddcbau- 
chery. 

"  Before  he  adventured  to  address  himsdf  to 
the  captam  about  the  business,  he  sent  ochen 
to  break  the  matter  to  him,  rdating  the  par- 
ticulat  circumstances  the  captain  was  i^  ibft 
time  under, *and  instructing  him  how  to  behmre 
themselves  towards  him.  Being  thus  m* 
structed, Octob.  8,  1681,  Bains  .visited  the 
captain  in  the  King's  bench,  where,  aibr  some 
compliments  and  preparatory  disoourse,  te 
make  way  for,  and  dispose  the  captain  to 
comply  with  what  he  had  to  ofier,  lie  pro- 
ceeded to  tell  him,  that  he  must  needs  know 
somethinff  of  the  earl  of  Shaftesbury's  dedfa 
against  the  king,  and  persuading  'him  to  dis- 
cover it  to  him ;  and  promisedlf  he  Voulddo 
so,  he  would  procure  bim. a  pardon,  and  a 
great  reward.  The  captain  answered.  He 
knew  nothing*  by  his  lordship,  but  thai  he  wte 
a  very  loyal  person.  So  soon  as  he  was  gonet 
the  captam  acquaint  miyor  James  with  whai 
Bains  had  offered;  and  the  mi^r  presendj 
took  bis  pen  and  ink,  and  wrote  it  down  in  hm 
podcet-book.  Two  or  three  days  afler.  Booth 
adventured  to  try  his  own  fortune  ;  and  thai 
he  might  prove  more  successful  than  his  fore- 
runner, procured  leave  for  the  captain  to  tto 
out  of  the  prison  to  Booth's  lodging  M  w* 
Weayer's  in  the  Rules,  wh^  they  entertained 
him  with  a  noble  and  splendid  treat ;  and  aa« 
sured  him,  if.  be  would  be  aaei 
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Ifaeaoi,  he  flhoaU  hmv^^StOL  per  am.  eettled 
npoti  him  and  his  hebs  ss  aTeward  ;  or  if  he 
liMed  1,000^  in  ready  money  better,  he  should 
have  BO  much  paid  him  diown:  and  findinff 
him  still  nntractahb,  they  penoaded  his  wife 
tb  use  her  interest  with  lum,  and  endearoor  to 
prerail  with  him,  and  work  him  to  k  compli- 
ance with  what  they  desired,  telling  her,  she 
mi^t  thereby  be  made  for  ever.  But  when 
all  this,  and  many  other  contrivances  fiuled 
tiiem,  they  gave  in  an  information  of  high 
treuon  against  him  to  the  king  and  council, 
by  whose  order  he  was  brought  before  them, 
and  stiaitlv  examined  concerning  what  he 
J^new  of  a  Plot  against  the  king,  and  to  have 
seized  on  his  person  at  Oxford.  The  captain 
pernsted  in  his  own  innooency,  and  affirmed 
be  knew  no  such  thing  by  the  lord  Shaftesbury, 
or  any  other.  Then  Booth  swore  high  treason 
■gainst  him,  and  deposed  that  Willonson  was 
to  have  been  captain  of  a  troop  of  horse  con- 
sisting of  fiffy  men,  which  were  to  be  em- 
Pw  in  seizmff  the  king  at  Oxford,  when  the 
aibent  sat  there :  and  to  gain  the  greater 
credit  to  his  oath,  and  make  the  thing  more 
wobaUe,  he  affirmed  himself  was  listed  under 
niin  as  one  of  them ;  akhouf  h  to  my  know- 
ledge^  and  the  knowled^  ot  many  more,  the 
gentleman  at  that  very  time  when  the  parlia* 
ment  met  at  Oxford,  and  this  was  urciended 
to  be  done,  was  busily  employed  in  the  afore- 
said affair  of  providing  for  his  voyage  to  Ca- 
rolina. 

<*The  captain,  upon  this  deposition,  was 
Committed  back. again  to  the  King^s-bench 
prison,  where  he  acquainted  the  major  with 
irhsit  bad  pasted  at  the  council ;  and  he  writ 
that  down  likewise  as  he  had  done  the  rest : 
and  the  captain  willing  to  expose  the  viliany, 
and  prevent  the  mimief  of  his  mercenary 
hreato,  published  an  account  of  the  whoJe 
matter  to  the  world,  to  which  I  refer  the  reader 
lor  further  satisfiujtion. 

^<  His  lordship  having  continued  in  the  Tower 
from  July,  till  the  latter  end  of  November, 
ivithout  obtaining  a  trial,  his  majesty  then 
issued  out  a  commission  of  Oyer  and  Tcrmi- 
iier,  to  beheld  at  the  Old-Bailey  on  the  24th, 
Off  tint  month,  when  an  indictment  of  high 
treason  against  his  lordship  was  preferred  to 
ihe  Grand-jury  summoned  upon  that  occasion, 
Which  was  the  most  substantial  of  any  that 
had  been  known  for  a  long  time  befbre.  The 
Ooort  being  set,  and  the  jury  Sworn,  the  wit- 
inegses  gave  in  the  Hke  evidence  to  the  Court 
as  they  had  formerly  done  to  the  council. 
VtMtj  generalhr  swore  mncb  to  the  same  pur- 
poses ;  and  Booth  was  one  of  the  chief  evi- 
dences, who  declared  upon  oath,  that  the  eafl 
toMr*  him,  that  he  and  others  had  considered 
with  themselves,  it  was  necessary  for  them  to 
have  guards  at  Oxford  ;  and  that  he  had  for 
that  reason  provided  fifty  gentlemen,  and  had 
ntmsted  captain  Wilkinson  with  the  command 
ad  management  of  them  ;  that  he  himself 
was  listed  as  one  ef  them,  (yet  could  name 
•MK  or  tin.  rest)  and  thst  be  hid  theieopon 
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bought  himself  a  very  good  stone-horse,  with 
other  acoootrements  for  the  said  service  ;  and 
that  captain  Wilkinson  promised  to'fumish  his 
man  with  a  horse.  Now,  that  the  world  may 
the  better  judge  of  the  truth  or*  falseness  of 
what  this  man  swore  in  the  face  of  so  great  an 
assembly,  and  from  thence  aig'ue  the- validity 
of  the  other  evidences,  I  have  transcribed  ver- 
batim an  advertisement,  which  was  thereupon 
publiahed  the  next  week  in  Janeway's  IntelR* 
gence.  Number  65. 
*  Whereas  upon  Thursday  last,  an  indict* 
ment  was  preferred  to  the  Grand-jury  at  the 
Old- Bailey  against  the  right  honourable  the 
eari  of  Shafi^ury,  and  whereas  Mr.  Bootfc 
was  pfodnoed  as  one  of  the  evidences,  who 
swore  in  open  Court,  that  captain  WiUansoA 
was  engaged  with  the  said  earl  against  hie 
nu^pesty  unA.  the  government,  and  that  the 
said  captain  was  to  command  a  troop  of  horse 
to  be  mounted  with  fifly  gentlemen,  and  that 
the  said  Mr.'  Booth  had  hsted  himself  as  One 
of  the  troop.  Akto  the  said  Mr.  Booth  made 
oath,  that  nehad  bought  himself  a  ffood  stone* 
horse,  and  other  accoutrements  tor  the  said 
service,  and  captain  Wilkinson  was  to  funiish 
his  man  with  a  horse. 

'  This  18  therefore  to  give  notice,  that  if  anf 
one  can  make  it  appear,  that  Mr.  Booth 
bought  any  such  horse,  with  his  marks  and 
colour,  and  who  he  bought  him  of  about 
March  last,  or  that  he  had  any  such  horaei 
within  that  time,  and  what  stable  he  was  kept 
at,  shall  have,  upon  good  proof  made  thereof 
to  the  said  ctptain  Wilkinson,  five  gninieai 
paid  him  for  a  reward  of  his  pains. 
^  Also  if  any  person  can  make  appear,  that 
the  said  captam  Wilkinson  hath  bought  or 
had  any  horse,  gilding,  or  mare,  for  these 
two  years  last  past,  or  ever  hath  been  upon 
the  back  of  any  for  the  same  space  of  time, 
savin|^  one  gelding  which  he  borrowed  to  ride 
to  mckam,  when  the  members  of  the  last 
parliament  went  to  Oxford  ;  or  that  ever 
captain  Wilkinson  hath  been  nearer  Oxford 
these  20  yeans  than  the  said  town  of  Wickam,^ 
upon  proof  thereof,  he  shall  have  five  guinea! 
for  his  reward.  *  HsiiaY  Wilkinson.'  ' 

"  It  is  wortty  of  every  man's  consideration, 
that  this  was  not  delayed  tUl  the  Ihifig  was  worn 
out  of  mind,  but  published  whilst  it  was  yet  hot 
and  fresh  in  every  man's  memory ;  and  that 
therefore  if  any  such  horse  had  been  boujspbt  tend 
kept  by  Booth,  either  the  person  who  sold  him, 
or  those  who  were  present  at  the  buying  of 
him,  or  the  inn-kteper  where  he  stood,  or  the 
ostler  that  looked  to  him,  or  some  one  or  other 
who  must  undoubtedly  bare  seen  him  ride,  of 
at  least  the  person  to  whom  be  afterwards  sold 
him,  would  certainly,  either  out  of  a  principle 
,  of  love  and  loyalty  to  his  majentv,  to  detect  the 
impudence  of  the  captain  in  publishing  tblsBe- 
claration^  to  vindicate  the  honour  and  reputation 
of  Booth,  to  despite  the  earl  and  render  him  the 
more  guilty,  or  else  out  of  )ove  and  desire  of 
the  five  guineas,  have  appeared  and  given  evi- 
dence thereof,    lilt  saiatniajr  bt  said'^f  tfi« 
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eaiktaia'ahorae ;  and  therefore  it  mmt  be  gmil- 
«d,  thatrteither  the  one  nor  the  otberhMi  any 
korae  at  all :  and  if  lo,  how  improbable  aalocj 
it  ia,  that  tlie  eaptain  should  ^onunand  a  troop 
of  hortie,  when  at  that  aame  time  he  had  not  a 
iisTae  to  ride  on,  nor  never  had  beoi  in  twenty 
yeara  at  the  place  where  this  troop  was  to  lie 
commanded.  And  yet  upon  the  eiidence  of 
thie  man,  and  others  of  the  like  temper,  aome 
men  would  have  had  his  lordship  foimd  guilty, 
and  convicted  of  no  less  crime  than  high-trea- 
son ?  railinir  affainat  and  v  ilifyinff  thie  arand 
j«iyfer.ik^«herwise.  . 

**  Alter  a  full  hearing*  of  all  that  the  witnesses 
had  to  aay,  the  jury  thooght  themselves  ohliq|ed 
^  ratnm  an  Ignoramus,  upon  the  bfll ;  which 
•ooatfoned  a  general  joy  and  satiaiaction,  as 
plainly  appeared  by  the  many  bone-firea  which 
were  that  night  madealmootin  every  street, 
4fMl  at  asverai  country  towns,  upon  hwingthe 
news  tfaeraof. 

^  The  carl  being  thna  cleared  by  the  grend 
jnry,  moved  ta  be  discharged,  bnt  oooM  not 
•btain  it  till  the  Idth  of  Febroary  following ; 
and  then  both  he  and  several  others  who  were 
priaoneni  upon  the  account  of  this  imaginary 
nlot,  were  releaaed.  And  having  thus  gained 
iua  liberty,  he  afieKted  sevecal  persons,  where- 
of aonie  of  them  were  evidenceaagainst  him,  in 
an  action  of  conspiracy,  and  one  Cradock  and 
^tben  m  an  action  of  scandalunt  magnatum ; 
but  was  not  able  to  bring  any  of  them  to  a  trial. 
For  on  the  4th  of  May,  being  the  first  day  of 
iibm  term,  Cradock,  whose  trialwaa  expected  to 
bebroQght  on  first,  moved  by  his  counsel,  that 
the  trial  might  not  be  in  liondon  or  Middlesex, 
but  in  aome  other  county  ;  upon  which  motion 
Ibeeourt  ordered.  That  on  Friday  following 
tlM  nH  should  shew  cause,  why  it  shonld  not 
be  tried  in  another  county.  Accordingly  his 
lordship  appeared  in  court  himself,  and  de- 
Glared  it  was  his  desire  to  have  it  tried  by  an 
indifferent  j my,  but  only  desired  to  have  it  tried 
that  term  by  a  M  iddlesex  jury ;   flaserting, 


tfMt  an  indifferent  jwrf  m\fjbt  nawellhehiA 
there,  as  in  any  covniy  in  EoghuHL  On 
the  ISth  the  like  motion  was  xaade  in  tha 
behalf  of  Graham:  whereupon  his  hndsfaip 
finding  he  cbuld  not  have  it  tried  in  Londoiii 
and  not  willing  it  ahonbl  be  tried  in  any 
other  county,  in  regard  an  address  of  abhor- 
rence against  a  certab  paper  said  to  be  fboad 
in  his  tordship's  closet,  importing  an  aannfiatisBi 
was  pref  emu  in  meet  countiea ;  dedarad,  that 
ainoe  he  oould  not  have  the  undonbted  privile|a 
of  a  peer,  to  *lay  his  action  in  any  cona^ 
in  England,  he  would  remit  it  at  pwaeati 
and  wait  till  he  had  a  better  opportunity  ta 
revive  it 

**  After  this,  his  lordahip  continued  at  hii 
house  in  Aldersgate-street  until  the  Novem* 
ber  following,  aiSithen  he  went  over  to  Hol- 
land. The  seaa  were  somewhat  tempestnoasi 
and  aome  who  went  over  in  cemMny  wilhtha 
same  ship,  were  oast  away ;  but  tne  provideaea 
ofGod  ordered  that  to  save  bis  life,  which  is 
ofien  the  loss  of  others ;  Tiz.  an  onakilfiil  pilot, 
who  being  notwell  acquainted  with  the  harsai 
and  vrithal  aomewhat  timorona,  would  aet 
be  persuaded  to  yentnre  in  till  faehadacabner 
sea.  As  soon  as  he  arrived,  and  was  kaowa, 
he  was  visited  by  some  of  the  states,  and  stheri 
of  the  greatest  quality,  who  welcomed  ban  inH 
that  country,  and  oongmtulated  his  having  st 
happily  escaped  the  danger  of  the  aeasL 

«<l1ieeart,not  kmgaf^erhis  amval,  tiok 
a  spacious  faonse  in  Amsterdam,  where  be  in- 
tended to  reside ;  he  was  to  pay  for  it  a  yearij 
rent  of  150/.  per  annum :  but  before  thi 
house  was  fiirnished  and  fitted  fbr  Usasi^ 
his  usual  distemper,  the  gout,^  seined  bia^ 
and  handled  him  with  great  Tiolence  fbr  soma 
days,  and  then  it  began  to  wear  away,  and  the 
earl  was  indifierentfy  recovered ;  butsnddeaiy 
and  unexpectedly  returning  again,  and  gettiiig 
into  his  stomach,  he  fell  into  a  dimgerons  re- 
lapse, which  prpTcd  mortal,  and  terminated  ia 
his  death." 


Remarks  on  the  jEarl  of  Shaftesbury's  Grand  Jury.    By  Sir  Joh8 
HawleSj  Solicitor  General  in  the  Reign  of  William  III. 


THE  neact  person*  questioned  was  the  eari 
«if  Shafiesbnry,  against  whom  a  bill  of  high- 
treason  was  preferrod  to  the  grand  junr,  at  the 
aesaions-house^  on  the  24th  dav  of  >fovember 
SG8X.  The  evidence  was  publicly  given  in 
eourt,  and  waa  tliisj  Mr.  Buthwaite  awore  he 
Ibund  the  papers  then  produced  in  a  velvet  bag 
in  the  great  trunk,  which  was  taken  by  Mr. 
Cfwynne  in  the  lord  Shaftesbury's  house.  Mr. 
Gwynne  awore  all  tlie  papers  in  the  velvet 
bag,  when  he  delivered  them  4o.Mr.  Blath- 
waita,  were  taken  by  him  in  the  lord  Shaftea* 
fury's   house:    air-  Leoline   Jenkins  swore, 

.  ^  *  See  tlie  liemarks  at  the  end  of  Fitz-har- 
xis's  and  Coliedgc's  Cas^i  mttcy  pp.  439, 733. 


the  paper  produced  was  the  p^er  detivsrad 
him  by  Mn  Blathwaite,  and  it  was  unalter- 
ed. Then  the  paper  was  nad^  the  effect 
of  which  was  a  prej^  of  an  association  signed 
by  no  jierson,  and  whose  hand- writing  it  wai^ 
none  knew,  Jchn  Booth  swore,  that  he  waa 
engaged  to  captain  Wilkinsoo^who pretended 
to  have  a  oommissioo  from  the  hud  Sbate- 
buiy  and  several  others  to  go  for  Carolina;  fat 
was  about  that  time  introduced  into, tfie  eaifs 
acquaintance  by  the  captam,  where  was  a  dis- 
course about  Carolina  business  |  be  was  km 
or  five  timea  between  Christmas  and  Marcht 
with  the  eari  and  ^eaptain:  that  the  captaia 
told  hixp  he  was  to  command  ^  men  to  letfat 
eari>  guard  at  QxpD«.aiylvoii|d  hare  had  his 
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•9  be  .«M :  flHtt  if  IN  IdBf  dM  DOt  flOMMrt  to 
mmmk  flidii'  of  pwliuMnl  ud  otker  tiungi, 
Ihey  wane  to  piirge  Hm  gutfdsniil  courlof 
•0f«ralpaM»;  and  thoagfa  the  cepteiB  told 
Umlkmi%Mkit£iennat4^  hebeapdtbeeuisaj 
liwMae  thingB,  pailiciilarly  abciiit  &  week  or 
tai  dejB  b^re  tbe  pertiaiiMiitsaftatOzoii»be 
gam  teoK  mlnulMm  of  tbie  to  Welter  Benee, 
ttidtiiea  writ  it  down,  end  eeot  it  to  the  coim- 
al  eeeM  in aoorer.  Torbervile  swore,  that 
4ie  lord  Hbefteebnry  said  ebont  Febraary, 
there  was  but  littfe  good  to  be  done  with  the 
Idai;'  as  kag  as  the  guards  were  about  him. 
Snath  testifledamit deal  of diaooorw between 
lum  and  the  lord  8hafterf>iny  of  aoaiethmff  nai 
feieotingoiithekinff;  and  that  he  shoaUl  say, 
that  if  the  king  ahoiad  offeraay  TuileDee  to  the 
fttttuBenit  at  Oxford,  he  woald  aseet  with  a 
strong  oppositjon,  for  that  the  gentlemen  wiio 
aame  out  of  ihe  ooantrj,  cauie  well  pro? ided 
with  hoiae  and  arms  to  oppose,  and  that  they 
night  lawfbUy  do  it,  if  he  offered  any  violenoe 
te  thent  whilA  they  eat.  Haynes  swore,  that 
the  eari  said  if  the  king  did  not  me  Haynes 
hie  pardon,  he  and  othen  would  raise  the  mg* 
don  against  lmn$*  that  Haynes  gave  the  earl 
an  c&nct  aoooont  of  transaetions  sinoe  Idoff 
CheHes  the  First's  coming  to  the  jcrown,  and 
thattheeail  said  the  dokeof  Bnckmgfaam  had 
aa  nmch  right  to  the  crown  as  any  Stuart  in  ( 
Enstand.  John  Macnamaita  saiii,  the  earl 
aaid,  the  king  wee  Popishly  affected,  end  took 
the  same  meUiods  his  lather  did,  which  brought 
hw  father's  head  to  the  btodc,  and  4hey  would 
bring  his  thither ;  and  this  was  said  in  the  pre- 
aenoe  of  lTe3r>  aad  he  thoufffat  of  his  brother ; 
aadsaid,  the  king  deserved  tobedeposed  as  nmch 
es  king  Richard  the  Seeo|id.  ]>ennis  Macaa- 
laam  Kkewise  testified  the  lest  words,  aad 
that  it  was  the  latter  end  of  March,  or  hufin- 
aing  of  ApriU  Ivey  said,  the  eari  said,  ifthe 
long  denied  Haynes  e  pardon,  they  would  rise 
npon  him  and  loree  him  to  give  one,  and  that 
^ey  designed  to  deppse  hhm  and  set  up  another 
in  hie  stead.  Bernard  Dennis  said,  he  had  a 
matdeal  of  discourse  with  the  eari,  who  bid 
mm  wpetk  to  his  friends  in  irelend  to  be  in  a 
feadinese  to  asnst  the  Commonwealth  of  Eng- 
Wmd,  for  they  intended  to  have  Engbmd  under 
a  Comnionwealth,  and  extirpate  the  king  and 
his  ihmily. 

Then  the  court  told  the  jury  the  indi<^meiit 
Was  grovnded  on  the  statme  of  king  Charles 
the  becond,  but  they  ought  to  consider  both  of 
that  staftute,  as  also  the  fidth  of  Edward  8. 

n»  question  is,  Whether  the  grand  jury 
•c^ht  to  have  Ibond  the  bill  on  thi&  evidence. 
First  it  oegfat  to  be  considered,  what  the  duty 
iif  a  jg^rand  jury  is ;  and  I  think  it  is  not  what 
the  Chief  Justice  (nr  Francis  Pemberton,)  said, 
%>  ednaider  dhly  whether  there  be  probable 
ground  for  the  king  to  call  the  person  accused 
to  aa  aoodunt,  much  less  do  I  think  that  the 
reason  of  finding  a  bill  hy  the  grand  jury  was 
tin  the  honour  <a  the  tdug,  or  decency  of  the 
matter,  lest  persops  accuM  shoidd  be  called 
ft  an  aocoQiKt  bjr  the  kinf  where  thcce  is  ao 


kind  of  suspfcisn  e£  we  crinsa  'aeiteMllsaby 
^em,  as  the  oonrt  said,  <whioh  htft  matter  was 
never  assi^pied  as  areason  «f  finding  a  biH  by 
the  grand  jury  before)  bat  I  take  thereasoa  m 
a  grand  jurjr  to  be  thia,  that  no  man  for  a  cap^ 
talautter  shall  ever  be  qnestioaed  by  tha kingi, 
unless  a  giruid  jury  take  it  on  their  oaths  that 
Aey  believe  the  matter  of  the  accuittiea  tnia; 
I  pint  an  emphasis  on  thewofdsquestioQedhy 
the  king. 

It  is  true,  it  is  generally  said  that  the  bnsif 
Bess  of  a  ^^mnd  jury,  in  capital  matters,  is  in 
favorem  vita\  but  that  taken  simply  is  not 
true,  for  then  what  leasen  ctfn  be  assigned 
why  a  man  shall  be  airaigaed  oa  an  appeid  of 
murder,  robbery,  or  the  lOce,  which  taod^p 
his  life,  as  much  as  an  iadictmeat  «f  thoaa 
crimes,  without  having  tiie  matter  of  tha 
appeal  first  found  to  be  true  by  a  grand  jar^f 
But  the  true  veasmi  of  a  grand  jury  is  the  vaat 
inequality  ef  the  jibuntiff  and  defondant,  whiah 
in  an  indietment  is  always  between  the  kia|^ 
and  has  subjeots ;  and  timt  doth  not  hold  ia  aa 
appeal,  which  is  always  between  aulyect  aad 
subject:  and  therefove  the  law  in  aa  i^ 
dietment  liath  given  a  privilege  to  the  de- 
fendant, which  it  hath  done  m  no  other  piaee 
cution,  on  purpose,  ifit  were  possible,  to  nudm 
them  equal  in  the  prosecutions  and  defonae, 
that  eqiul  justice  auiy  be  done  between  both. 
It  conaulers  die  judges,  witnesses,  andjary  era 
morelikelyto  be  influeaeed by  Ae  Ipngthaa 
the  defendant ;  the  Jo^k(^  a*  having  bees 
made  by  him,  and  ae  ft  is  in  hie  power  to  tarn 
tiNHu  out,  puni^  orvrefer,  or  reward  theoi 
higher ;  and  though  there  are  no  joet  eaasai 
for  them  to  stram  the  law,  yet  there  are  soek 
causes,  whkdi  in  all  ages  have  taken  plaea^ 


and  prabaUy  always  wttL  Thiswaetiie 
of  running  preregativeao  high  in  the  iadgUMait 
ofhigh-tieasoabefei«thestat.of  Ed.  3,  that 
no  map,  as  that  statute  aays,  knew  what  waa 
not  high-treason:  This  was  the  reason  <d'  afi- 
peunmng  that  statute  oftentimes  between  tha 
msAdag  of  it,  and  the  making  of  the  statute  ef 
queen  Mary,  that  people  were  at  as  great  a 
loss,  till  the  last  stetute,  as  they  were  before 
the  making  of  the  first ;  aad  even  since  the 
Stetute  of  queen- Mary,  the  exposition  on  the 
etatote  of  Ed.  3,  has*  been  so  extravagant  and 
various,  that  people  are  atthis  day  as  much  dl 
a  loss  to  know  what  is  not  high*treaeon,  as 
they  were  before  the  etetute  of  Ed.  5.  Ner 
was  it,  nor  is  it,  pessibte,  but  ^'^^"'^^^^^ 
power  of  enriching,  hoaonriag,  re«siiliiUf« 
and  punishing  lodged  ia  the  kii^,  dweya  had, 
and  yet  must  have  an  influence  on  the  witnesses 
and  jury;  and  therefore  it  is  that  the  law  hat 
ordered,  that  at  the  kmg's  ptosecutioa,  no  Boan 
Shall  be  criminally  questioned,  unless  a  grand 
jury,  upon  their  own  knowledge,  or  upon 
the  evidence  given  them,  shall  giro  a  ver- 
diet,  that  <hey  reaHy  believe  die  aoeusatiQk 
is  trae. 

I  owd,  bflifte  days,  Ihey  have  saidthe^aty 
of  the  grand  juty  is  to  find,  whether  the  aoe»- 
eatioabeprebableer  BO.    But  that  sejrng  *» 


preMDft  at  any  crisdnal  ^ronradMi ;  indth* 

itiry  knew  liy  CoUedfe's  trial,  •and  hf  Wii«« 
[inmn's  depointioiis  befoie  the  kingr,  that  tha 
evideoceof  aUthewUneBtcaprodiiOBd^  ezcapt 
what  wece  to  the  paper,  waa  queationed,  M 
even  dmt  waa  afterwarda  quitted  by  the  eovrt^ 
when  it  would  not  be  awaUowed  by  the  granil 
jury:  for  afterwaida  the  court  tola  them,  thai 
if  they  of  their  own  knowledge  knew  any  tiiui9 
against  the  witnesaea,  they  might  consider  of 
is  but  not-  of  what  they  were  credibly  informed 
b^  others.  And,  beaidea  the  credilHlity  of  the 
witnesses,  the  possibility  or  probability  of  the 
thing  sworn  is  to  be  considered  by  the  gcaad 
jury ;  an  impossible  diing  they  oog^  not  to 
believe,  though  swoihi  to  by  never  so  many 
credible  witnesses,  and  a  very  improbalilethii]^ 
they  cannot  positively  on  their  oaths  swear  they 
believe. 

And  not  only  the  fact,  but  what  the  crioM 
of  the  feet  alledged  in  the  Bill  of  lBdictmeDt» 
the  ^nd  jury,  as  ftr  as  they  are  capaUe  of 
judging  matter  of  law,  ought  to  consider;  ao 
they  were  told  in  the  charge,  given  them«  It 
is  true,  i£  they  were  ignorant  in  the  law,  and 
the  court  in  their  directions  Ynisleil  them»  aaif 
the  court  should  tell  them  stealing  a  hone.ia 
high-treason,  and  the  mad  jury  find  it  ac- 
cordingly, 'it  is  excusable  in  the  grand  jury, 
though  punishable  in  the  court.  But  vnPdQg 
directions  by  the  court,  in  finding  a  iact 
where  there  is  no  evidence,  do  not  excuse  tba 


by  no  positive  law^or  ancient  autho- 
•rity ;  and  therefore  the  duty  of  the  grand  jury 
iniisi  be  ibunded  in  the  oath  administered  to 
them,  which  is  as  strict  as  the  oath  adminis- 
iend  to  the  petit  jury :  and  to  say  the  truth, 
Uie  verdict  ot'  the  petit  jury  takes  credit  fix»m 
tiie  verdict  of  the  grand  jury  ;  which  is  not  only 
the  reason  of  the  mfierence  in  the  namea  of  tlie 
two  juiies,  but  is  likewise  the  reason  why  an 
attaint  for  a  false  verdict  doth  not  lie  against  a 
petit  jury. 

The  oath  of  the  grand  jury,  is,  *  To  present 
^  the  ti-nth,  the  whole  truth,  and  nothing  but 
*the  truth:'  The  oath  of  the  petit ^nry  is, 
*  well  and  truly  to  try,  and  true  dehverance 
is'  -make,  between  the  king  and  the  prisoner  at 
^  the  bar,  6cc.'  which  ngnities  the  same  thing 
as  to  present  the  trath,  ^c.  It  is  true,  soihe 
reasons  have  been  offered,  which,  if  consider-' 
<ed,  are  words  without  sense ;  as  that  the  pre- 
laaatment  of  the  grand  jury  is  but  in  order  to 
iMring  the  prisoner  to  his  trial,  and  he  not  be- 
fore the  grand  jury  to  make  his  defence  him- 
vdf :  but  that  can  be  no  reason  why  probabili- 
ties ahould  satisfy  the  jury,  because  it  doth  not 
•answer  the  design  of  the  law,  whicli  will  have 
4k  man  convicted  by  the  positive  oaths  of  two 
juries^  consisting  of  more  than  twenty  tour,  in 
all  indictments. 

Next,  why  is  a  grand  jniy  composed  of 
more  substantial  and  understanding  men  than 
«  petit  jury,  if  their  business  be  mereformality, 
or  a  matter  of  less  weight  than  the  business  of 
«  petit  jury?  in  the  last  place,  why  less^evi- 
dence  is  required  to  convict  a  roan  in  his  ab- 
flenee,  than  is  required  to  convict  him  if  pre- 
sent? It  is  far  trom  an  ar^^ment,  that  less 
evidence  is  required  to  convict  ene  if  absent, 
than  if  present,  that  it  seems  to  me  that  more 
evidence  should  be  required  to  do  it.  -  Men 
may,  and  often  do  make  very  fair  stories  in  the 
absence  of  a  person  accused,  that  when  present, 
he  easily  answers ;  and  there  bein^  no  positive 
law  for  the  direction  of  a  g[rand  jury  m  that 
'  matter,  a  grand  juryman  is  excusshie,  nay, 
it  is  his  duty  to  give  a  verdict  according  to  the 
plain  understanmng  of  the  words  of  his  oath, 
which  is  to  present  the  truth,  as  far  as  he  is  con- 
vinced of  it ;  and  that  troth  must  be  found  ac- 
cording to  his  knowledge,  or  as  it  is  represented 
to  himlby  iiitnesses. 

And  as  for  the  witnesses,  they  must  be  per- 
sons of  credit ;  and  all  persons  are  supposed  to 
•be  so,  unless  the  grand  lury  know  the  contrary, 
or  have  been  so  credibly  informed.  It  is  true, 
a  grand  jury  ought  not  to  believe  coffee-house 
stories,  or  fight  stories ;  but  common  fame  by 
«vedible  neraons,  which  is  Vox  Populi^  ought 
to  prgudice  them  a^nst  a  witness,  so  as  to 
disbelieve  him :  and  it  is  no  answer  to  say,  as 
the  Chief  Justice  in  this  case  said,  that  the 
4aredibility  of  the  witneas  is  not  to  be  considered 
ifey  the  grand  jury,  because  the  king  is  not 
present  to  defend  the  credit  of  his  witnesses : 
thooirh  the  fact  in  that  case  was  not  true,  for 
the  king's  attorney,  solicitor  and  counsel  were 
yresenty  and  I  think  th^ldog  is  no  otherwise 


jurv. 

Now,  to  examine  the  matter  in  hand  by  theae 
rules,  could  any  person  who  knew  my  lord 
Shaftesbury,  or  that  had  heard  of,  or  believed 
his  character  to  be  what  it  was,  believe  that  it  wm 
possible  for  him  to  discourse  with  the  witnesses 
at  the  rate  they  swore,  to  some  of  them  at  the 
first,  to  others  of  them  the  second  time  he  saw 
them ;  to  discoarae  of  matters  of  policy  with 
Booth  at  one  time,  and  afWwaida  witk 
Uaynes,  and  allerwards  with  Alaonamanm, 
fellows  of  so  little  sense,, that  he  would  hav« 
been  ashamed  to  have  entertained  Uiem  in  t^ 
meanest  ofiice  about  him ;  and  yet,  as  they 
pretended,  he  makes  them  his  oriyadoes  in  thin 
secret,  of  not  so  much  what  he  would  have 
had  them,  but  of  what  he  intended  bimaelf 
to  do? 

Who  could  believe  any  thing  Tuihervile, 
Smith,  or  Havnes  should  say,  wl^re  there  wan 
so  much  of  their  fiibhood,  and  of  their  designn 
to  swear  fiilsly ,  proved  against  them  in  Oil* 
ledge's  trial ;  Or  of  Ivey,  and  the  three  Mao* 
namarra's  after  that  trial,  who  though  they 
were  not  produced  at  it,  because  the  king'n 
counsel  by  Cdledge's  notes  saw  he  was  able  to 
falniy  them,  yet  some  witnesses  in  that  trial 
proved  theur  design  of  swearing  faWy  ? 

Who  could  bcfieve  Booth's  story  of  listimp 
so  many  men  under  Wilkinson,  to  be  at  my 
k>rd  Shaftesbury's  dispose  at  Oxon,  after  CoU 
ledge's  trial,  and  after  what  WiQdnsou  had  tes- 
tified to  the  king  and  council,  though  not  thm 
proved  to  the  grand-jory  ? 

A  judge  iwed  cannot  take  notice  of  any 
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tidtig  not  pioTed  (tbimgh  he  ifiay  imd  ongbt  to 
be  a  witness,  if  he  knew  any  thins  material  of 
the  matter  tried  before  him  and  otbers) ;  but  a 
mnd-jnry  may  take  notice  tfi'  any  tning  ther 
know  or  beUeve-  The  passages  at  CoUedge's 
trial  werd  pretty  notorioas,  being  anthenticaUy 
poiUished  by  Fra.  North,  aod  the  examination 
of  Wilkinson  by  as  authentic  a  paper. 

It  was  unaccountable,  that  the  witnesses  con- 
cealed what  they  heard  the  earl  speak  so  long, 
of  which  none  of  them  pretended  to  give  any 
reason  ;  nor  was  it  any  excuse  to  those  who 
signed  a  petition  to  the  city,  in  which  they 
suggested  they  were  tempted  to  swear  against 
their  consciences,  to  say  they  knew  not  what 
Was  in  the  petition  :  He  that  sets  his  hand  to  a 
thing  as  if  he  assented  to  it,  but  doth  not,  is  a 
man  of  falshood.  Suppose  one  sets  his  hand 
to  a  bond,  said  to  be  sealed  and  d^vered,  not  hav- 
inp^  seen  it  sealed  and  delivered,  is  not  he  guilty 
or  little  less  than  forgery?  But admittiog those 
witnesses  had  sworn  truth,  yet  the  jury  ought 
net  to  have  ibund  the  bill ;  for  tliey  ought  to 
find  the  bill  true  according  to  all  the  material 
circumstances  of  it,  as  well  as  the  substance  of 
it,  which  was  High- treason.  One  material  cir- 
cumstance of  it  was,  that  it  was  said  to  be 
Hiffh-treason  within  the  statute  of  Charles  2. 
And  that  made  another  circumstance  of  the 
indictment  mateiial,  which  was  the  time  when 
that  treason  was  committed  ;  because  b)r  that 
statute  the  prosecutions  of  ti*easun  on  that  sta- 
tute ought  to  be  within  six  mouths  after  it  is 
committed,  and  the  indictment  ou§[ht  to  be 
within  three  months  afler  the  prosecution;  and 
he  being  imprisoned  in  July,  and  the  bill  sug- 
gestif&g  that  the  supposed  treason  was  committed 
the  18th  of  Marcn  before,  and  divers  other 
times,  both  before  and  aAer,  which  might  be 
interpreted  to  have  been  titev  the  prisoner's 
.commitment ;  had  the  jury  found  the  bill  as 
laid,  they  had  found  the  treason  to  have  been 
oommztted,  not  only  withm  the  time  the  prose- 
cution by  that  statute  ought  to  be,  but  also  with- 
in the  time  the  indictment  ought  to  have  been 
preferred  i  whereas  in  truth  the  earl  had  been 
imprisoned  above  three  months  before  the  in- 
dictment preferred,  and  there  was  no  evidence 
of  any  treason  committed  by  him  afier  his  ina- 
prisonment,  and  therefore  tlie  finding  the  bill 
as  hud  had  been  injurious,  to  bring  a  man  in 
question  for  his  tife  on  that  statute,  whereas  by 
bw  he  ought  not  to  have  been. 

For  it  was  resolved  m  Colledge's  case,  that 
the  proeecntion  for  treason  on  that  statute 
oughtto  be  within  six  months,  and  the  indict- 
ttcat  within  three  monthS|  tbougli  the  court 


was  of  another  opinion  in  the  k>rd  Rnssei's 
toial. 

And  that  this  indictment  was  on  that  statate, 
was  expressly  said  to  the  grand  jury,  and  upon 
good  reason  ;  for  the  court  in  their  chai^ 
said,  that  the  intention  of  le^'ying  war,  of  d&> 
siting  to  imprison  the  king,  was  not  treason, 
till  the  statute  of  Charles  &e  8eoond ;  though 
in  the  lord  Rnssel^s  trial  it  was  held  to  be  trea- 
son by  the  statute  of  £dw.  5,  and  therefore  the 
time  of  the  treason  committed  was  material  to 
be.  found  by  tlie  jury. 

As  for  the  writing  found  in  the  earlNi  study, 
it  was  no  manner  of  evidence  of  treason,  ad- 
mitting what  the  witnesses  swore  as  to  the  find- 
ing it  to  tie  true;  because  it  was  not  proved 
that  it  was  prosecuted  or  composed  by  the  earl 
of  Shaftesbury,  or  bv  his  order,  and  that  piece 
of  evidence  was  in  tnat  particular  a  mere  ori- 
ginal. 

In  Fitzharris^s  case,  it  was  proved  the  libel 
was  composed  by  his  duection  ;  Cok>nel  Sid- 
ney's book  was  proved  to  be  like  his  hand ;  |t 
was  pretended  that  CoHedge  said  he  was  th» 
author  of  the  Raree-Shew,  and  no  example  of* 
this  evidence  was  ever  made  use  of  belbre. 

Neither  was  it  evidence  of  treason  as  to  the 
matter,  for  there  was  not  one  word  against  the 
present  king,  but  his  successor,  if  he  should  be 
such  a  person. 

It  is  true,  one  of  the  kbg's  counsel  said  that 
one  passage  in  it  was  that  tliey  would  join  to  de- 
stroy the  mercenary  forces  about  London,  and 
thence  inferred  it  was  downright  levying  war 
against  the  king  and  his  guards ;  wheroui  £ere  is 
not  any  such  word  or  thing  in  the  paper  as  he 
pretended  to  cite :  and  if  it  had  been  in  the  pa- 
per, it  would  have  been  but  evidence  of  a  treason 
within  the  statute  of  the  late  king.  And  then 
the  time  of  writing  it  ought  to  have  appeared  ; 
and  if  that  had  been  cleared,  yet  for  the  above  > 
reasons  it  was  no  evidence :  and  the  grand-juiy, 
though  some  of  them  aflerwards  smarted  for 
it  upon  other  pretences,  did  like  honest  under- 
standing gentlemen ;  and  had  they  done  other- 
wise, to  avoid  the  ignominy  of  Being  called, 
though  in  truth  it  was  an  honout'  to  be,  an 
Ignoramus  jury,  they  had  justly  deserved  the 
reproach  whicn  since  have  lighted  on  other 
juries,  such  as  Mr.  Cornish's,  and  the  Uke. 
And  having  spoken  of  this  Ignoramus*jury,  for ' 
which,  two  of  them,  if  not  more,  were  after- 
wards upon  other  pretences  severely  handled ; 
I  think  fit  to  say  something  of  t^e  sufferings 
of  one,  for  being  in  a  preceding  Ij^noramus 
jury,  because  it  was  a  mere  novelty;  and  that 
was  Mr.  Wilmer. 
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284.  The  Trial  of  the  Earl  of  Argyle,*  in  Scotland,  for  Treason  : 

33  Charles  II.  a.  d.  1681. 


[Tht  Account  of  ibis  Trial  published  in  former 
Editiont  appears  to  have  been  extracted 
from  <«  The  CASE  of  the  £arl  of  AR- 
"  GYLE :  or»  an  exact  and  ^i  Account  of 
<<  bis  Trial,  E8caj[se,  and  Sentence.  As 
«<  likewise  a  Relation  of  several  Blatters  of 
**  Fact,  for  better  clearing  of  the  said  Case : ' ' 
contained  in  a  volnme,  entitled,  **  State 
Tracts,  being  a  farther  Collection,  &c. 
from  the  year  1660  to  1G89,'*  published 
in  London  in  1693  ;  which  Case  I  con- 
jecture was  written  by  sir  James  Stewart 
(See  4  Laing's  History  of  Scotland,  119, 
edition  of  1804).  The  Introduction  to  this 
**  Case"  is  as  Ibllows: 


"  Sir; 


Edinburgh,  May  30, 1689. 


*'  The  Case  of  the  late  earl  of  Argyle,  which, 
even  before  the  process  led  against  him,  you 

*  He  was  the  son  of  Archibald  marquis  of 
Argyle,  who  at  Scone, in  theyear  1650,  placed 
the  crown  upon  the  head  of  Charles  the  2nd, 
'mid  who,  as  Laino;  expresses  it^  had  reason 
atlem'ards  to  complain  that  his  own  head  was 
the  ungenerous  forfeit.  [See  the  proceedings 
against  him,  a.  d.  1661,  vol.  5,  p.  1369,  of 
this  Collection ;  in  the  Note  to  which,  p.  1372, 
reference  is  by  an  ei-ror  of  the  press  made  to 
p.  347  instead  of  p.  437,  of  the  3rd  volume  of 
Laing's  History  of  Scotland] 

"  The  main  business  of  this  parliament  was 
the  act  concerning  the  new  test  that  was  pro- 
posed. It  had  been  promised  in  the  beginning 
of  the  session,  that  as  soon  as  an  act  for  main- 
taining the  succession  should  pass  they  should 
have  all  the  security  thai  tbey  could  desire  for 
the  Protestant  religion.  So,  many  zealous  nien 
began  to  call  for  some  more  effectual  security 
for  their  religion :  upon  which  a  test  was  pro- 
posed  for  an  that  should  be  capable  of  any 
ofHce  in  church  or  state,  or  of  electing  or  being 
Elected  members  of  parliament,  that  they 
should  adhere  firmly  to  the  Protestant  reli- 
gion; to  which  the  court  party  added,  the 
condemning  of  all  resistance  in  any  sort,  or 
imder  any  pretence,  the  renouncing  the  Cove- 
iiant,  and  an  obUgation  to  defend  3d  the  king's 
fights  and  prei-ogatives,  and  that  they  should 
never  meet  to  treat  of  any  matter  civil  or  ec- 
elesiastical  but  by  the  kinged  permission,  and 
Jierer  endeavour  any  alteration  in  the  govern- 
ment in  church  or  state:  and  they  were  to 
swear  all  this  according  to  the  literal  sense  of 
the.  words.  The  test  was  thus  loaded  at  first 
to  make  the  other  side  grow  weary  of  the  mo- 
tion and  let  it  fall,  which  they  would  willingly 
have  done.  But  the  duke  was  made  to  appre- 
hend, that  he  would  find  such  a  test  as  this 
prove  much  for  his  service :  so  it  seems,  that 
aitide  of  the  Protestant  rdigion  was  forgiven 


was  earnest  to  know,  was  at  first,  I  thought, 
so  plain,  that  I  needed  not,  ^d  grew  after* 
wards  so  exceedingly  mysterioas,  that  I 
could  not,  for  some  dme,  give  you  so  perfect 
an  account  of  it,  as  I  wished  :  but  this  time 
being  still  no  less  proper,  the  exactness  of  my 
narrative  will,  I  hope,  excuse  all  ddays. 

**•  The  design  against  him  being  now  so  clear, 
and  the  jgrounds  founded  on  so  slender,  that 
td  satisfy  all  unbiassed  |>erson8  of  bis  inte- 
grity, tliere  needs  no  more,  but  barely  to  re- 
present matter  of  fact ;  I  should  thbk 
shame  to  spend  so  many  words,  either  on  ar- 
guments, or  relation,  were  it  not  lest  to 
strangers  some  mystery  mij^ht  still  be  sos* 
pected  to  remain  concealed  :  and  therdbre 
to  make  plain  what  they  can  hardly  beliere, 
though  we  clearly  see  it. 

'<  At  his  royal  highness*s  arrival  in  Scotland,  the 
earl  was  one  of  the  first  to  wait  upon  him, 

for  the  service  that  was  expected  from  the  other 
parts  of  the  test.    There  was  a  hot  debate  npoa 
the  imposing  it  on  all  that  might  elect  or  be 
elected  members  of  parliament :  it  was  said, 
that  was  the  most  essential  of  all  the  privikgei 
of  the  subjects,  therefore  they  ought  not  to  be 
limited  in  it.    The  bishops  were  earnest  for 
this,  which  they  thought  would  secure  them 
for  ever  from  a  Presbyterian  parliament.  It 
was  carried  in  the  vote ;  And  that  made  many 
of  the  court  more  zealous  than  ever  fvr  car- 
rying through  the  act.    Sornc  propowd  that 
there  should  be  two  tests :  Cue  for  oapists  with 
higher  incapacities  :  And  another  ror  presby- 
terians  with  milder  censures.     But  that  was  re- 
jected with  much  scorn,  some  msddofir  thdk' 
court   by    saying,  they  were  more  in  &nger 
from  the presbyteriansnian from  the  prists: 
And  it  was  reported  that  Paterson  then  bishop 
of  Edinburgh,   said   to  the   Duke,  that  be 
thought  the  two  religions,  jMipish  and  pro- 
testant,  were  so  equally  stated  m  his  mind,  that 
a  few  grains  of  loyalty  in  which  the  pit»tcs- 
tants  had  the  better  of  the  paypists  turned  the 
balance  with  bun.    Another  dbuse  m  ^  biU 
was  liable  to  great  objections  ;  all  the  royal 
family  were  excepted  out  of  it.    LordAigyle 
spoke  zealously  against  this :  ^e  said,  the  only 
danger  we  could  apprehend  as  to  popery  was^ 
ff  any  of  the  royaf  family  should  happen  to  be 
perveited  :  Therefore  he  thought  it  was  better 
to  haveuo  act  at  ail  than  such  a  clause  hi  it 
Some  few  seconded  him :  But  it  was  canied 
without  any  considerable  oppoiitioo.     TIm 
iiiciMst  (mint  of  all   was,    what  definition  sr 
standard  should  be  made  fiir  fixing  the  sense  of 
so  genei-al  a  term,  as  the  protcstant  reliffion. 
Dalrymple  proposed  the  ooofeasion  of  nith 
agreed  on  in  the  year  1559,  and  enacted  in  1567, 
which  was  the  only  confession  of  faidi  that  had 
then  the  sanction  of  a  law.    Iliat  was  a  hofk  so 
woniout«f  use,  that  scaroe  any  oda  inib* 
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•ad  atttil  the  meeAag  of  our  last  parliaiiient, 
the  worid  believed,  theeari  was  as  much  in 
his  highnesses  fovour,  as  a^y  intrasted  in  bb 
majesty's  aflairs  in  this  kin^om. 
When  It  was  resolved,  and  msm^estyinoTed 
to  caU  the  parliament,  the  eaxl  was  in  the 
country,  Slid  at  the  opening  of  it,  he  ap- 
peared as  tbrward  as  any  in  bis  ini^esty's, 


-wlu^  parliameDt  had  ever  read  it :  None  of  the 

bishops   had,   as  appeared  afterwftfds.    For 

these  last  SO  years  the  only  confession  of  faith 

that  was  read  in  Scotland,  was  that  which  the 

anemUy  of  divines  at  Westminster,  a.  d.  1648, 

had  set  out,  whidi  the  Scottish  Kirk  had  set  -up 

instead  of  tlie  old  one.:  And  the  bishops  had 

left  it  in  possession,  tbouffb  the  authonty  that 

caaeled  it  is  annulled.  So  here  a  book  was  made 

die  Doatter  of  an  oath,  (for  they  were  to  swear 

tiiattfaey  would  adh^eto  the  protestant  re- 

iisioD,  as  it  was  declared  in  the  confession  of 

&idi  as  it  was  enacted  m  liie  year  1567,)  that 

eontained  a  hurgfe  system  of  religion,  that  was 

not  so  much  as  known  to  those  that  enacted  it  : 

Yet  the  bidiops  went  all  into  it.    Dalrymple, 

whobadtead  it,  thought  there  were  proposi- 

tiOBs  in  it,  wfaidi  bei^  consideKd  better  of 

would  DM^  the  test  be  let  fafl  :  For  in  it  the 

Mpresaing  of  tyranny  is  reckoned  a  duty  in- 

cnnibent  on  good  sul^ectsv.  And  the  confes- 

aionb^g  made  after  the  filoMsiiad  deposed 

the  queen  regent,  and  it  being  ratified  in  par- 

linuent  afler   they   had  forced  their  queen 

Mary  to  Tesign,  it  was  very  pilain  what  they 

who  DMde  and  enaefced  this  confession  meant 

bribe  repressing  of  tyranny.  But  the  duke  and 

his  party  set  it  on  so  earnestly,  that  upon  one 

day's  dmte  the  act  passed,  though  only  by  a 

mjority  of  seven  voices.    There  vras  some 

appearanee  of  security  to  ti^  protestant  reti^ 

eiott  by  this  test :  But  the  prerogfatiTe  of  the 

oownm  ecclesiastical  matt^  boH  been  raised 

so  high  by  duke  Lauderdale's  act,  that  the 

oUigmg  all  people  to .  maintain  that  witli  the 

rest  of  the  prerogative,,  might  have  made  way 

ftf  every  .thmg.    All  ecclesiastical  courts  sub> 

flkifeBdnow  by  this  test  only  upon  the  kill's 

permission^  and  at  bis  discretion. 

*^  The  parliament  of  Scotbind  was  dissolved 
Mini  after  this  act  passed :  And  Hyde  was  sent 
down  from  the  king  to  the  duke  immediately 
vpon  it  It  was  given  out,  that  be  was  sftnt  by 
Ae  king  to  press  the  duke  upon  this  victory 
to  shew,  that  what  ill  usage  could  not  extort 
from  him  he  would  now  do  of  his  own  accord, 
and  return  to  the  church  of  England.  I  was 
assured,  that  my  lord  Halifax  bad  prevailed 
with  the  king  to  write  to  him  to  that  purpose : 
The  letter  was  writ,  but  was  not  sent :  But  lord 
Hyde  bad  it  in  charge  to  manag'e  it  as  a  messa£^. 
Hmi^  much  ef  this  IS  true  I  cannot  tell :  we 
iioMg  is  certain,  if  it  was  true  it  bad  no  effect. 

^*  As  soon  as  tbe  test  with  the  confession  of 
Utitk  was  prmted,  there  was  a  universal  mur- 
amring  among  the  best  of  the  clergy.  Many 
«rcreagain|t  &e  swearing  to  a  i^tem  made  up 
.af  so  auaqr  Propositions,  cif  whiqh  some  were 


(C 


and  his  highness's  service,  but  it  had  not  sat 
many  days  when  a  change  was  noticed  in 
his  highness,  and  tbe  emi  observed  to  daolina 
in  his  lifghuess's  favour. 
In  the  begmmxig  of  tbe  parliament,  the  earl^ 
was  appointed  one  of  the  Lords  of  the  Arti- 
cles, to  prepare  matters  Ibr^he  parliament, 
and  u:imeu  by  his  highness  to  be  one  of 


at  least  doubtful;  though  it  was  found  to  be 
much  more  moderate  in  many  points,  than 
could  have  been  well  expected  considering  the 
lieat  of  that  time.  There  was  a  limitation  put 
on  the  duty  of  subjects  in  the  article,  by  which 
they  were  required  not  to  resist  any  whom  God 
had  placed  in  authority  in  these  words,  *  while 
*  they  pass  not  the  boundsof  their  office :'  And  in 
another  they  condemn  those  who  resist  the 
supreme  power  doing  that  thing  which  ap* 
pertainetfa  to  his  charge.  These  were  propo- 
sitions now  of  a  very  ill  sound  :  They  were 
also  highly  offended  at  the  great  extent  of  the 
prerogative  in  the  point  of  supremacy,  bj 
which  the  lane  tnmea  bishops  out  at  pleasure 
by  a  letter.  It  was  hard  enough  to  bear  tlus  s 
But  it  seemed  intolerable  to  oblige  men  by 
oath  to  maintain  it.  The  kin^  might  by  a 
proclamation  put  down  even  episcopacy  itself, 
as  the  law  then  stood  :  And  by  this  oath  they 
would  be  bound  to  maintain  tluit.  All  meet- 
ing in  synods,  or  lor  ordinations,  were  here* 
afmr  to  be  held  only  by  permission  :  So  that 
all  the  visible  ways  of  preserving  religion  de» 
ponded  now  wholly  on  the  king's  gm)dplea- 
sm-e  ;  And  they  saw  that  this  would  be  a  very 
feeble  tenure  under  a  popish  king.  The  being 
tied  to  all  this  by  oath  seemed  very  har£ 
And  when  a  chnrcn  was  yet  in  so  imperfect  a 
state  vrithoot  liturgy  or  discipline,  it  was  a 
strange  imposition  to  inaka  people  swear  never 
to'endeavour  any  alteratioi\  either  in  church  or 
state.  Some  or  all  of  these  exceptions  did  run  sd 
generally  through  the  whole  body  of  the 
clergy,  that  they  were  all  shaking  in  ^their  re- 
solutions. To  prevent  this,  an  explanation  was 
drawn  by  bishop  Paterson,  and  passed  in 
council.  It  was  oy  it  declared,  that  it  was  not 
meant  that  those  who  took  the  test  should  be 
bound  to  every  article  in  the  confession  of  faith, 
but  only  in  so  far  as  it  contained  the  doctrine 
upon  which  the  protestant  churches  had  settled 
the  reformation:  And  that  the  test  did  not  cut 
off  those  rights,  which  were  acknowledged  to 
have  been  in  the  primitive  church  fbr  SOO  years 
after  Christ :  And  an  assurance  was  given,  that 
the  kinff  intended  never  to  change  the  govern- 
ment or  the  church.  B^  this  it  was  pretended 
that  the  greatest  difficulties  were  now  removed. 
But  to  this  it  was  answered,  that  they  were  to 
swear  they  took  the  oath  in  tiie  literal  sense  of 
tiie  words.  So  that,  if  this  eXnbmation  waa 
not  conform  to  the  literal  sense,  tney  would  ba 
perjured  who  took  it  upon  this  explanation. 
The  imposers  of  an  oath  could  only  dechoe  the 
sense  or  it :  But  that  could  not  be  done  by  sny 
other,  much  less  by  a  lower  authority,  such  as 
the  privy  councU'ti  was  oonfstsed  to  be»    Yst 
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a  Committee  of  the  Articles  for  religion, 
which,  by  the  custom  of  all  Scots  pimia- 
ments,  and  his  rai^esty*s  instructions  to  his 
commissioner,  at  this  time,  was  the  first 
Uiing  treated  of:  in  this  committee  there 
was  au  act  prepared  for  securing'  the  Protes- 
tant religion ;  which  act  did  ratifV  the  act 
approving  the   Confession   of   I^aith,  and 

M'heu  men  ^re  to  be  undone  if  they  do  not  sub- 
mit to  a  hard  law,  they  willin^y  catch  at  any 
tiling  tliat  seems  to  resolre  their  doubts. 

<*  About  eighty  of  the  most  learned  and  pious 
iif  their  clerg  v  left  all  ratiier  than  comply  with 
the  tenns  of  this  jaw :  And  these  were  noted  to 
be  the  best  preachers,  and  the  most  zealous 
enemies  to  Popery,  that  belonged  to  that 
church.  The  bishops,  who  thought  their  re- 
fusing the  test  was  a  reproach  to  those  who 
took  It,  treated  them  with  much  contempt,  and 
put  them  to  many  hardships.  About  twenty  of 
them  came  up  to  England :  I  found  them  men  of 
excellent  tempen,  pious  and  learned,  and 
I  esteemed  it  no  small  happiness  that  I  had  then 
80  much  credit  by  the  ul  opinion  they  had  of 
me  at  court,  that  by  this  means  I  got  most  of 
them  to  be  %rell  settled  in  England ;  where  they 
.  have  behaved  themselves  so  worthily,  that  I 
have  great  reason  to  rejoice  in  being  made  an 
instrument  to  get  so  many  good  men,  who  suf- 
fered tor  their  consciences,  to  be  again  wdl 
employed,  and  well  provided  for.  Most  of  them 
)vere  tbrmed  by  Cnarteris,  who  had  been  al- 
ways a  great  enemy  to  the  imposing  of  books 
and  systems  as  tests  that  must  be  signed  and 
•worn  by  such  as  are  admitted  to  serve  in  the 
church.    He  had  been  for  some  years  divini^ 

Srofessor  at  Edinburgh,  where  he  had  formed 
le  minds  of  many  of  the  young  clergy  both 
to  an  exoeUent  tempir  and  to  a  set  of  verr  good 
principles.  He  upon  this  retired,  and  fived 
(wivate  for  some  years :    He  writ  to  me,  and 

Eve  me  an  account  of  this  breach,  that  was 
e  to  be  in  the  church ;  and  desired,  that  I 
would  try  by  all  the  methods  1  could  think  of 
to  stop  the  proceedings  upon  the  test.  But  the 
king  bad  put  the  aft'auv  of  Scotland  so  entirely 
in  the  duke's  hands,  and  the  bishops  here  were 
so  pleased  with  those  clauj^  in  the  test  that 
renounced  the  covenant  and  all  endeavours  for 
any  alteration  in  church  and  state,  that  I  saw  it 
was  in  vain  to  make  any  attempt  at  court. 

*<  Upon  this  matter  an  incident  of  great  im- 
portance happened :  The  earl  of  Argy  le  was  a 
privy  counsellor,  and  one  of  the  •commissioners 
of  the  treasury :  So  when  the  time  limited  was 
near  lapsing  be  was  forced  to  declare  himself. 
He  had  once  resolved  to  retire  from  all  em- 
pbyments,  but  his  engagements  with  duke 
Lauderdale's  party,  and  the  entanglemeuts  of 
his  own  afiaiis,  overcame  that.  His  main  ob- 
jection lay  to  that  part  which  obliged  tliem  to 
endeavour  no  alteration  in  the  government  in 
church  or  state,  which  he  thought  was  a  limi- 
tation of  the  l^i^slature.  He  desired  leave  to 
exphun  himselT  in  that  point :  And  he  conti- 
aued  always  to  affirm,  that  the  duke  was  satis- 


alsothe  actcontainingftlieConMiatianOMli, 
appointed  by  several  standing  acts  of  parlia- 
ment, to  he  taken  by, all  our  kings,  and 
regents,  before  their  entry  to  the  exerciis  of 
the  government. 
"  This  act  was  drawn  somewhat  less  biodbg 
upon  the  successor,  as  to  -his  own  profeanon, 
but  full  as  strictly  tying  him  lo  maimahi  the 

fied  with  that  which  he  proposed :   So  being 
called  on  (he  next  day  at  the  oeoncil  taUe  ti 
take  tlie  test,  he  said,  he  did  not  think  that  the 
parliament  did  intend  an  oath  that  should  bait 
any  contradictions  in  one  part  of  it  to  aootbw  ( 
therefore  he  took  the  test,  as  it  was  oouisleat 
with  itself:  (This  related  to  the  absolote  loyal* 
ty  in  the  test,  and  the  limitatioiis  that  were  oa 
it  in  the  confession:)  And  he  added,  that  he 
did  not  intend  to  bind  himself  up  by  it  tan 
doing  any  thing  in  hiastation  for  the  amendiag 
of  any  tning  in  church  or  state,  so  for  as  wai 
consistent  with  the  Protestant  religion  and  the 
duty  of  a  ^^ood  subject:-  And  he  tSot  that  aaa 
part  of  his  oath.    The  thing  past,  and  he  ml 
that  day  in  council ;  and  went  next  di^  to  the 
treasury  chamber,  where  he  repealed  tbe  sshm 
words.    Some  officious  neopk  upon .  this  caaM^ 
and  suggested  to  the  deuce,  tiiat  great  advan* 
take  might  be  taken  against  him  foom  Iheis 
words.    So  at  the  treasury-  chamber  he  was 
desved  to  write  them  down,  and  ^ve  tiMsa  «• 
the  clerk,  which  he  did,  and  was  nmnediatib 
made  a  prisoner  in  the  castle  df  £diabai|ii 
upon  it    It  was  said,  this  was  high  treaion, 
and  the  assuming  to  himself  tli&«legidative 
power,  in  bis  giving  a  sense  of  an  aet  of  parlia^ 
ment,  and  making  that  a  part  of  his  oolbb 
It  was  also  said  diat  his  saying,  that  he  did  net 
think  the  parliament  intended  an  oath  that  M 
contradict  itself,  was  a  tadt  way  of  saying  thai 
he  did  think  it,  and  was  a  defaming  and  aspread- 
ing  lies  of  the  prooeedinss  of  pariiameot, 
which  was  capita.    The  liberty  Aat  he  re* 
served  to  himsdf  was  l^Dewiae  called  treason* 
able,  in  assuming  a  power  to  act  against  law : 
These  were  such  apparent  stretches,  that.  As 
some  davs  it  was  behoved  all  this  was  done  od^ 
toalirignt  him  to  a  more  absolute  submisnoat 
and  to  surrender  up  some  of  those  great  juris- 
dictions  over  the  Highlands  that  were  in  hia 
family.    He  desired  he  might  be  admitted  ta 
speak  with  the  duke  in  private :  But  that  was 
refused.    He  had  let  his  old  oorrespondeool 
witli  me  foil  for  some  years :  But  I  thoo^t  it 
became  me  in  this  extremity  to  seire  him  all 
I  oould.    And  I  prevailed  with  lord  Halifox'  to 
speak  so  oil  to  the  king  about  it,  that  it  came  la 
be  known :  And  lord  Argvie  writ  me  some  let- 
ters of  thanks  upon  it.    Duke  LauderdsleWBS 
still  in  a  firm  friendship  with  him,  and  tried  his' 
whole  strength  with  the  king  to  preserve  hi«j 
But  he  was  sinking  both  in  body  and  mind,  and 
was  like  to  be  cast  o(f  in  his  oM  ai^.    Upon 
which  I  also  prevailed  with  lord  Hahfaxftoms 
him  his  service,  tor  which  duke  Laodefdalt 
sent  me  very  kind  messages.    1  thought  tb^ 
were  the  only  returns  mat  I  ought  to  maw 
5 


*I9)     '     SSPATE  TRTaLs;  33  Charles  IL  l W  1  :—far^h  Tteawn.  [850 


'  1*1  otostant  rel^on ,  in  the  public  professioo 
thereef,  and  to  put  the  Iftn-s  concernin)^  it 
hi  execution,  ana  also  appointing'  a  further 
test,  beaidie  thefijrmer,  to  exclude  papists 
from  places  of  public  trust ;  and  because  tbe 
fines  of  such  as  should' act,  without  taking 
tile  test,  appeared  no  better  then  discharged, 

'  if  Mliiig  in  the  hands  of  a  Popish  successor, 
and  some  accounting  any  limitstion  worse 

liiin  for'ril  the  injuries  he  had  done  me,  thus  to 
•erve  hlin  and  his  iriends  in  distress.  But  the 
duke  of  York  took  this,  as  he  did  every  thing 
from  me,  by  the  worst  handle  possible.  I^ 
Mid,  I  would  reconcile  myself  to  the  greatest 
enemies  I  had  in  opposition  to  him.  Upon  this 
it  was  not  thought  fit  unon  many  accounts  that 
I  sheuld  go  and  see  duke  Lauderdale,  which  I 
hftd  intended  to'  do.  It  was  well  known  I 
had  done  him  acts  of  friendship :  8o  the 
•caudal  of  bme  in  enmity  with  him  was 
•ver:  For  a  Christian  is  no  man's  enemy: 
And  he  will  always  study  to  overcome  eyil  with 
good.     ^  ' 

*<  Lori*  Argtle  was  bkmight  to  a  trial  for  the 
uporda  be  \m  spoke.  The  fact  was  certain : 
So  the  drilMte  lay  in  a  point  of  law,  what  goilt 
•osid  be  made  out  ot*  his  words.  Loduiart 
pleaded  three  hours  for  him,  and  shewed  so 
lonifostiy  that  his  words  had  no  sort  of 
erioiinoasiiess,  much  less  of  treason  in  them, 
dml,  if  his  cause  had  not  been  judged  before 
kii  trial,  no  harm  could  hare  come  to  him. 
The  ooorC  that  was  to  judg^  the  point  of  law 
(or  ^e  rel«rancy  of  the  Ubel  as  it  is  called  in 
oaotland)  consisted  of  a  justice  general,' the 
justioe  clerk,  tod  of  five  judges.  The  justice 
geiier^  does  not  vote,  unless  the  court  is 
ttpaJ&f  divided.  One  of  the  judges  was  deaf, 
■ad  so  old  that  he  could  not  sit  all  tbe  while  the 
trial  lasted)  but  went  home  and  to  bed.  The 
other  four  were  equally  divided :  So  the  old 
Hidffe  waa  sent  for :  And  he  turned  it  against 
loraArgyle.  •  The  jury  was  only  to  find  the 
ftet  proved:  But  yet  they  were  officious,  and 
^BiRid  it  treason :  and  to  make  a  shew  of  im- 
paitiality,  whereas  in  the  libel  he  was  charged 
with  penury  for  takinfl^  the  oalb  falsly,  they  ac- 
^tted  him  of  the  per)ury .  N o  sentence  in  our 
aee  was  more  universally  cried  oiU  on  than  this. 
j4ll  people  spoke  of  it,  and  of  tbe  duke  who 
drove  it  on,  with  horror:  AU  that  was  said  to 
lessen  that  was,  that  duke  Lauderdale  had  re- 
irtored  the  family  with  such  an  extended  juris- 
diction  that  he  was  really  the  master  of  all  the 
Ughlands :  So  that  it  was  fit  to  attaint  him,  that 
by  a  new  restoring  him  these  grants  might  be 
better  limited.  This,  as  the  duke  wrote  to  the 
kbg,  was  all  he  intendcSd  by  it,  as  lord  Hali&x 
avured  me.  But  lord  Argyle  was  maile  be- 
lieve, that  Jthe  duke  intend^  to  proceed  to  exe- 
•ation .  Some  more  of  the  guards  were  ordered 
to  oome  to  Edinburgh .  RoonM  were  also  fitted 
for  him  in  tba  «sonmon  jail,  to  which  peers  use 
to  be  removed  a.few  days  before  their  execu- 
.  tion.  And  a  person  ot  quality,  whom  lord  Ar- 
ggrW  never  named,  affirm^  to  him  on  bis  bo« 
roi..  y\\u 


than  an  exclusion,  and  all  being  content  to 
put  no  limitation  on  the  crown,  so  it  uught 
consist  with  the  safet}',  and  security  of  the 
Protestant  religion,  it  ^as  ordained,  that  all 
such  fines,  and  Ibrlaultures  should  apper- 
tain the  one  half  to  the  informers,  and  the 
other  half  should  be  bestowed  ou  pious  uses, 
according  to  certain  rules  expressed  in  the 
act; 

■    ■        f 
nour,  that  he  he^ard  one  who  was  in  great 
favour  sav  to  the  4uke,  The  thing  must  be     ^ 
done,  and,  that  it  would  be .  easier  to  satisfy    ' 
the  Idng  about  it  after  it  was  done,  tlian  to  ob- 
tain his  leave  for  doing  it. '  It  is  ceilain,  nianv 
of  the  Scottish  nobility  did  believe  that  it  was 
intended  he  should  die. 

"  Upon  these  reasons  lord  Argyle  made  his 
escape  out  of  the  Castle  in  a  disguise.  Others 
suspected  those  stories  were  s^nt  to  him  on  pur- 
pose to  frivliten  him  to  make  his  escape ;  as 
that  which  would  justify  further  severities 
against  him.  He  came  to  London,  and  lurked 
for  some  months  there.  It  was  thought  1  was 
in  his  secret.  But  though  I  knew  one  that 
knew  it,  and  saw  many  papers  that  ho  then 
writ,  giving  an  account  of  all  that  matter,  yet 
I  abhorred  lyin^  :  and  it  was  not  easy  to  have 
kept  out  of  tne  (fanger  of  that,  if  I  had  seen  him, 
ot  Known  where  he  was  :  so  I  avoided  it  by  not 
seeing  him.  One  thats«w  him  knew  him,  and 
went,  and  told  the  king  of  it :  but  he  would 
have  no  search  made  for  him,  and  i-etained 
still  very  good  thoughts  of  him.  In  one 
of  lord  Argyle's  papers  he  writ,  that,  if 
ever  he  was  admitted  to  speak  with  the 
king,  he  could  convince  him  how  mnch  he 
merited  at  his  hands  by  that  which  -  had  dra^vn 
the  Duke's  indignation  on  him.  He  that  shewed 
me  this  explained  it,  that  at  the  duke's  first  be- 
in  Scotland,  when  he  apprehended  that  th^ 
king  mijgfht  have  consented  to  the  exchisibn;  Hb 
tried  to  engage  lord  Argyle  to  stick  to  him  in 
that  case  ;  who  told  him,  he  would  always  be 
true  to  the  king,  and  likewise  to  him  when  it 
should  oome  to  his  turn  to  be  kipg,  but  that  he 
would  go  no  farther,  nor  engage  himself  io 
^ase  the  king  and  he  should  qUarrel. 

'^  I  had  lived  many  years  in  great  friend- 
ship with  the  earl  of  Perth :  I  lived  with  him 
as  a  father  with  a  son  for  above  twelve  years  : 
and  he  had  really  the  submissions  of  a  child  to 
roe.  Sf),  he  having  been  on  lord  Argyle's  jury, 
I  writ  him  a  letter  about  it  with  the  freedom 
that  I  thought  became  me :  he,  to  merit  at  the 
duke's  hands,  shewed  it  to  him,  as  he  himself 
confessed  to  me.  I  could  very  easily  forgive  , 
him,  but  could  not  esteem  him  much  after  so 
unworthy  an  action.  He  was  then  aspiring  to 
great  preferment,  and  so  sacrificed  me  to  ob- 
tain fkvour :  but  he  made  greater  Sacrifices  af« 
terwards.  The  duke  now  seemed  to  triumph  in 
Scotland.  All  stooped  to  him.  The  pr»d>y«> 
teriau  party  was  much  depressed.  The  best  of 
the  clergy  were  turned  out.  Yet,  with  all 
this,.he  i^as  now  more  hated  there  than  ever. 
Lord  Argvle't  buriuess  made  hus  ba  looked  <m 
31 
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*<  But  tlus  act,  being  do  wise  plea8iii|[  to  some,  I 
it  was  laid  aside,  and  the  committee  dis-  1 
charged  Any  more  to  meet,  and  instead  of, 
this  act,  there  was  brought  in  to  the  pariia- 
*  Hfient,  at  the  same  time,  with  the  act  of  sac- 
cession,  a  short  act  ratifying  all  former  acts 

as  one  that  would  prove  a  terrible  master 
when  all  should  come  into  his  hands."  1  Bur- 
net, 515. 

Laing's  Account  is  rery  valaable  foi^  the  re- 
flections interwoven  in  it : 

**  Hie  act  of  succession  had  passed,  on  the 
promise  ofthe  two  brothers  to  grant  every  se- 
curity for  the  pi*otestant  faith  which  the  parlia- 
ment should  require  ;  but  the  performance  of 
.this  public  and  solemn  assurance  does  no  credit 
to  the  sincerity  of  James.  When  demanded  so 
loudly  that  it  could  no  longer  be  withheld,  the 
secunty  ofthe  protestant  religion  was  insidi- 
ously converted  into  a  test  of  passive  obedi- 
ence, for  the  security  ofthe  throne.  A  decla- 
ration from  persons  m  office,  of  their  adherence 
to  the  protestant  religion,  was  at  first  proposed. 
The  court  party  subjoined  a  recognition  ofthe 
supremacy,  a  disavowal  of  the  covenant,  and 
an  obligation  never  to  assemble  in  order  to  de- 
liberate on  civil  or  ecclesiastical  affairs,  with- 
out the  king's  permission ;  never  to  rise  in  arms 
without  his  authority,  nor  otherwise  to  endea- 
vour an  alteration  .of  government  in  ct)urch  or 
state.  The  oath  was  to  be  received  imder  the 
penaltj^  of  confiscation,  and  to  be  sworn  accord- 
mg  to  its  literal  acceptation,  by  allpersons  in 
civu,  military,  or  ecclesiastical  offices  ;  the 
king's  legitimate  brothers  or  sons  excepted  : 
and  as  the  test  was  meant  to  incapacitate  the 
Presbyterians,  it  was  extended  to  tlie  whole 
pody  of  electors,  and  members  elected  to  serve 
in  parliament.  [Fountainhall'^  Memoirs,  MS. 
Burnet,  ii.  329.] 

"  Such  a  violent  invasion  of  their  privileges 
€xcited  fierce  debates.  The  presbyterians  wcmld 
have  dispensed  with  the  security  of  religion,  to 
avoid  a  test  which  the  duke  urged  as  a  political 
engine,  and  which  the  bishops  regarded  as  a  sa? 
lutary*  expedient  for  the  preservation  of  their 
order,  against  the  danger  to  be  apprehended 
from  a  presbyterian  parliament.  Lord  Belha- 
ven  observed  that,  however  secure  from  the 
efiects  of  innovations  which  themselves  m^ht 
attempt,  they  had  no  provision  to  preserve  their 
religion  against  a  popish  or  fanatiod  successor ; 
but  the  words  were  no  sooner  uttered  than  he 
was  sent  to  the  Castle.  Aigyle,  with  more 
moderation,  deplored  the  frequency  of  rehgi* 
6us  oaths,  but  opposed  the  exemption  of  Uie 
joyal  family,  as  a  permission,  if^  not  an  en- 
oounagement,  for  men  to  depart  from  the  na- 
tional church.  If  an  exemption  were  to  be 
Viade,  he  proposed  that  it  should  be  expressly 
confined  to  the  duke  ;  but  when  the  latter  rose 
to  resbt  the  motion,  Ai^iyie  declared  in  condu- 
flion,  that  the  exception  was  pernicious  to  the 
proteistant  faith,  and  notwithstanding  a  previous 
lAtimatioa  which  he  had  given,  Ihat  he  would 


made  for  Hieieearity  oTtfaelVolMlHiinii- 
gioniWhicbistheftratef  Ihafnotad  acliof 
this  pariiameot. 
«<  At  the  passing  of  this  set,  4e  eazi  fropaaed 
that  thoie  words,  *  And  ail  acts  agiiuwt  Po* 
<  pery,'  might  be  added,  which  was  opposed 

oppoM  whatsoever  was  adverse  to  r^igisii)  hii 
words  were  observed  to  produce  a  dea^aad  in- 
delible  impression   upon  James*     Bat   the 
opposition  to  the  test  was  inefiectaal,  nor  was  • 
demy  admitted  for  a  single  night.     As  it  was 
difficult  to  ascertain,  or  to  define  witbaocans^    . 
what  was  the  precise  standard  of  the  protestial 
religion,  Dalrymple,  the  president,  sqg^estod 
asthe  rule  of  fiiith,  the  earliest  confeiSMNi  «f 
the  first  reformers,  framed  to  expose  the  enois 
of  popery,  andto  justif|r  their  resistauoe  to  thf 
queen  reeent ;  and  ratified  by  the  first  psriiai 
ment  of  James  6.  when  Mary  was  compiled  tl 
resign  her  crown.     It  was  artfullv  proposed  as 
irreconcUeable  to  the  test,  and  hadhesn  disused 
so  iongto  make  way  for  the  Westaiiiislsr  confes* 
sion,  tnat  the  contents  of  it  were  unkaown  Is 
the  illiterate  prelates ;  and  were  adopted  with- 
out being  understood  or  even  read.    Hie  tail 
was  accordingly  firamed,  and  appirored  li^  • 
nudity  of  seven  votes.    It  appeared  when 
examined,  to  be  a  mass  ofthe  most  absoid  osa* 
tradictions .    A  long  inconsistent  oath  was  pis* 
scribed,  to  adhere  according  to  this  sbsolstt 
confession,  to  the  protestant  faith,  yet  bj  ths 
recognition  of  supremacy,  tooQnfonp  to  what- 
soever religion  tne  kinff  mi^ht  appouil;  ^ 
maintain  the  former  presbytenan  distaphnc^  yd 
to  attempt  no  alteration  in  the  pressatepiaqapst       i 
form  of  the  church  ;  to  aMtue  the  dootriiMi,. 
and  to  renounce  the  right  of  resistsocs,  bat  st 
the  same  time,  as  a  raigious  du^  inenoikiat 
by  the  confession  npoii  good  suqects,  to  is* 
press  the  tyranny  and  to  resist  the  opprtsMa 
of  kings.    Nosincefe  presbytsiiati  osuldsBb- 
scribe  the  oath.    None  of  the  episoopal  peisaM 
sion  could  assent  conscientioiwy  to  the  eoofts- 
siouvof  faith.    A  papist  coidd  accept  of  nsilhcr. 
But  when  both  were  coqjoiaed,  and  when  cvsiy 
explication  different  fiiom  the  literal  sense  wss 
disavowed,  it  was  impossible,  wi^oat  ^JB^Vtfi 
either  to  receive  the  test  or  to  reckmdis  ras 
contradictory  terms  in  which  it  was  fiamsd. 
[[Burnet,  331.  Fountainhall's  Mem.  MS.  Deo. 
1. 149.  Wodrow,  ii.  195.    Araiyle's  Csse,p.  3, 
written  by  sir  James  Stewart  J 

'*  The  parliament  concluded  with  Utde  oedit 
to  the  reputation .  of  James.  Whatever  were 
his  moral  or  his  private  oualities,  it  was  ob- 
served that  he  inherited  aU  tiie  ofaslinacy,  and 
the  same  species'of  poKtioal  insinoerity,  wUflh 
his  &ther  possessed  ;  but,  in  the  mana^euMB^ 
of  parliament,  discovered  little  oapsci^  fbr 
the  nice  conduct  of  public  affiurs.  [reoa* 
tainhall's  Dec.  1.  157.]  To  evade  the  pfe* 
inise  of  an  additional  secnrity  for  the  pi*- 
testant  faith,  he  deceived  and  sendeavottied  to 
entanffie  the  presbyterians  in  an  ensaarisglirt. 
Fromhis  own  violeaee,  he  wasaver-iesched^ 
Dalrymple,  laid  the  sttli  ill^MW  t»  «»Ms 
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hf  the  advoette,  and  Mine  of  the  clergy,  as 
VMMflCHary,  but  the  motioD  being  seconded 
by  sir  George  Lockhart,  and  the  then  J>resi- 
dent  of  the  sessioB,  now  turned  out,  it  was 
yiridedio,  and  added  witfiout  a  vote,  and 
this  aet  being  still  not  thought  sufficient,  and 

Ibe  meBh3rterian8,  was  rendered  adverse  and 
efowly  iiteeoncileable  to  every  reliffious  ))er- 
snasioii  and  sect  A  test  contradicteothrouffh- 
<Mit  by  the  confession  of  fiuth,  was  ezpectecT  to 
Im»  aMndoned  ;  but  the  court  party  was  innred 
to  political  oaths.  The  duke  was  determined 
Qottoiopeffothe  political  advantages  of  a  test 
from  which  he  was  relieved  himself ;  a  strange 
esansple  of  the  nature  of  persecution,  and  of 
his  diaracter,  hi  exacting  from  the  presbj^te- 
rians  an  acknowledgment  of  the  ecclesiastical 
nsprsmecy  of  the  crown,  which  his  own  re- 
ligMn  disavowed,  and  did  not  permit  him  to 
sttbtiaibe.  The  estabfished  clergy  were  the 
finttodMscM. 

.  H 1^  ^m-i  of  Amyle,  when  required  by  the 
doke  to  subscribe  the  test,  was  admonished  pri- 
vately, by  the  bishop  of  Edinburgh,  not  to 
HM  an  ancient  fiunily,  nor  to  augment  the  re- 
aaatment  whidi  his  opposition  had  kindled.  In 
Ihe  late  paHiament  an  attempt  had  been  made, 
with  the  dake's  concurrence,  to  divest  him  of 
bis  feniih^  jurisdictions  and  estate.  A  special 
iwmiiMiDn  was  proposed,  instead  of  the  ordi- 
wury  judieatnres,  in  order  to  examine,  or  rather 
t»  ■esoMie  Ihe  gift  of  his  father's  forfeiture ;  he 
was  nfiised  access  to  the  king  for  protection  ; 
he  was  displaced  with  Dalrymple  from  the 
conrt  of  session ;  and.no  doubt  can  remain  of 
the  duke's  i^ention  to  ruin  a  potent  nobleman, 
whose  implicit  and  unreserved  support  he  de- 
sMkired  to  obtain.  Argyle,  aware  of  the  danger, 
would  have  rengned  liis  employments;  but 
Ott  obtaining  the  duke's  approbation,  he  ac- 
oepiad  the  test  as  a  privy  counsellor,  viith 
an  explanation.  His  explanation  was  gra- 
cieasly  reeeived.  He  resumed  bis  seat  on  the 
duke's  invitation,  but  declined  to  vote  on  the 
general  explanadon  which  the  council  pro- 
OBUBoed  that  di^  upon  the  'test.  Next  day, 
Iwwaa  required  m  council  to  renew  the  oatit, 
a»ao0iunis8ion0r  of  treasury,  and  when  be 
lafaied  to  his  former  explanation,  it  was  cla- 
BMMNNisly  demanded.  Alarmed  at  this  eager 
iHttportunity,  he  acknowledged,  but  refused  to 
raMoihe  the  explanation,  and  was  immediately 
ditplaeed  from  me  council  board.  A  few  days 
ainrwards  he  was  enjoined  to  enter  prisoner  in 
theoaetle,  and  was  accused  of  leasing- making, 
perjury  and  treason  %  of  depraving  the  laws,  and 
awummg  the  legislative  powers  of  the  state. 
[Wodrow,  3.  7.  &c.  Burnet,  8.  335.] 

*'  No  man  could  believe,  that  the  ministeiial 
was  so  bold  and  flagitious,  or  that  the 
of  such  a  ductile  or  tyrannical  dispo- 
I,  aa  to  persist  in  a  juflicial  trial,  in  order  to 
deprire  Aivyleof  his  honours,  his  estate,  and 
life.  Nolmngferther  was  apprehended  at  fii^ 
than  a  design  to  extmrt,  by  menaces,  a  more 
TT^nhSirriiw  theeurreaderof  his  ions- 


several  member^  deeurmg  other  additions, 
and  other  acts,  a  promise  ^as  made  by  his 
royal  highness,  m  open  parliament,  that 
time,  and  opportunity,  should  be  given,  to 
bring  in  any  other  act,  which  should  be 
thought  necessary  fbr  fluther  securing  the 

dictions,  and  a^  part  of  his  estates.    Eight  ad- 
vocates, who  signed  an  opinion  that  the  expla- 
nation was  leffu,  were  severely  threatened ;  the 
assistance  of  liockbart  was  thrice  prohibited, 
and  was  onljr  granted  from  an  apprehension 
that  Arj^'fe,  if  deprived  of  the  henefn  of  coun- 
sel, might  refuse  to  plead.    The  miquity  of  the 
whole  trial  is  manifest ;  but  it  is  proper,  and 
oflen  profitable  in  history,  to  investigate  the 
I  minute  particulars,  and  to  record  the  infamy  of 
eachjudge,  as  a  warning  to  others,  and  as  a 
wholesome  example  to  future  times.    When 
Argyle  was  arraigned  at  the  bar  of  the  justi- 
ciary court,  his  explanation  of  the  test  was  per- 
verted throughout.    That  the  parliament  never 
meant  to  impose  contradictory  oaths,  was  con- 
verted by  Mackenzie,  the  king's  advocate,  into 
a  tacit,  defamatory  implication,  that  such  con- 
tradictory oaths  were  actually  imposed  by  par- 
liament :  That  he  took  the  oath  as  fer  as  it  was 
consistent  with  itself  and  with  the  Protestant 
reKgion,  implied,  maliciously,  that  it  was  con- 
sistent with  neither :  That  he  was  not  thereby 
precluded  from  such  alterations  as  he  'diought 
advantageous  to  the  churoh  or  state,  released 
from  every  obligation  contained  id  the  test : 
And  that  he  understood  this  to  be  a  part  of  his 
oaih,  transferred  the  legislative  power  of  the 
estates  to  himsdf.    By  means  of  such  misera^ 
hie  comments,  leasing-making,  perjury,  and 
treason  were  deduced  nrom  a  perversion  of  the 
most  innocent  words.    The  jpleadlngs  are  ex- 
tant, and  the  arguments  of  Lockhart  reflect 
dishonour  on  the  public  accuser  and  infhmy  on 
the  court.    He  demonstrated  to  the  secret  con- 
viction of  the  judges  themselves,  that  the  ex- 
planation, far  from  amountinfic  to  treason,  was 
not  even  criminal ;  and  that  toe  particular  ex- 
pressions were  of  the  most  Innocent  import, 
necessary  to  disburden  the  conscience  from  per- 
jury, and  strictly  legal.     Bnt  the  questbn  had 
been  already  prejudged  in  council.     The  court 
was  adjouraeo  ;  hut  the  judges  continued  sit- 
ting tiu  midnight,  to  determine  on  the  rele- 
vancy of  the  libel,  whether  in  point  of  law  the 
explanation  of  the  test  was  sufiicient  to  consti- 
tute those  crimes  which  the  indictment  con- 
tained.    Collington,  an  old  cavalier,  and  Har- 
carse,  a  just  and  learned  judge,  prolonged  die 
deliberations  on  the  indictment,  and  opposed 
its  relevancy,  which  was  suppoited  by  Newton 
and  Forrf  t,  the  former  instruments  of  Lauder- 
dale's corruption.     Queensberry,  who  presided 
as  justice 'general,  had  himself  received^  the 
tei^t  with  an  explanation  ;  and  in  this  delicate 
situation,  when  the  judges  were  equally  divi- 
ded on  the  question,  his  private  conviction  was 
(sufficiently  attested  by  his  refusal  to  give  a  de- 
cisive vote,  or  forfeit  the  preferment  and  fe- 
ivour  of  court  Ir^  the  acquittal  of  Argyle.    T# 
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Protestant  religion:  but  though  several 
persons,  both  before  and  afler  passing  the 
act  for  the  test  (here  subjoined)  did  gi?e  in 
memorials,  and  overtures,  yet  ihey  were 
never  suffered  to  be  read,  either  in  articles, 
or  parliament,  but  in  place  of  aU,  thb  act 


for  th«.test  was  still  obtrwled,  nd  OtQm^ 
of  that  nature  suffered  to  be  beaid,  after 
onoe  that  act  past,  tliough  even  at  psMuig  it 
the  promise  was  renewed. 
"  As  for  the  test,  it  was  first  U-oughtiolotbe 
parliament   without  mentioning  the  Con- 


relieve  him  from  this  disgraceful  dilemma, 
Nairn,  a  superannuated  judge,  whose  attend- 
ance had  been  long  dispens^  with,  was  roused 
iVom  his  bed  at  midnight ;  and  the  proceed- 
iligs  were  read  over,  as  he  had  not  heard  the 
debate;  but  he  dropped  asleep  till  awakened 
for  his  vote.  The  interlocutor  was  pronounced 
next  day,  in  the  strict  forms  of  unsubstantial 
justice:  Unconscious  of  this  midnight  divan, 
Argy  le  and  his  counsel  were  overwhelmed  with 
surprise  and  despair.  They  declined  anv  chal- 
lenge of  the  jurors,  or  examination  of  the  wit- 
nesses ;  or  disdained  to  renew  aq  unavailing  de- 
fence. The  jury  asserted  their  full  share  of  in- 
famy, in  this  iniquitous  transaction.  Montrose, 
^e  chancellor  or  foreman,  dishpnoured  the  re- 
putation derived  from  his  grandfatlier,  in  order 
to  avenge  his  dea^  ;  and  of  eleven  peers  and 
four  commoners,  seven  were  privy-counsellors, 
personal  enemies,  deeply  engngecl  in  the  prose- 
cntion  of  Argvle.  From  a  gross  affectation  of 
impartiality,  they  acquitted  nim  of  perjury  in 
.  receiving  the  oath  in  a  false  acceptation,  but 
found  by. an  unanimous  verdict,  that  he  was 
ffuiky  of  treason  and  leasing  making  to  their 
tuU  extent.     [Burnet.    Argyle's  Case,  ii.  5. 

<'  It  is  in  vain  for  apologetical  historians  to 
pretend,  and  in.vaiu  for  James  to  assert  in  his 
Memoirs,  that  nothing  more  was  intended  than 
to  wrest  some  dangerous  jurisdictions  out  of  the 
, hands  of  Ar^yle.     A  man,  who  has  perverted 
the  course  of  justice,  in  order  to  acquire  an  un- 
due power  over  another^s  life,  has  no  claim  to 
crfidit  for  the  motives  whidi  it  may  be  conve- 
nient to  assert  when  his  ^  ictim  has  escaped. 
Ar;^yle  bad  already  offered  to  surrender  those 
jurisdictions,    unconditionally,    to    the    king. 
The  design  was  to  ruin  the  lu^aid  of  thrpresby- 
t?rian  party,  and  to  divide  the  estutes  aoiong 
the  duke's  fi-iends,    Whatever  were  their  ori- 
ginal designs  against  his  life,  his  execution,  if 
sentence  were  once  pronounced,  .Mas  a  single 
additional  step  which  their  safety  might  re- 
nuire,  and  which  the  duke*s  authority  was  suf- 
ficient to  sustain.    When  convicted  formerly, of 
the  same  fictitious  crimes,  he  was  preserved  by 
liauderdale,  whose  influence  had  now  declined, 
and  he  discovered  that  no  favom:  was  to  be  ex- 
pected at  court.    On  the  return  of  his  messen- 
ger, he  was  informed  of  the  king's  instructions, 
tbat  the  sentence  should  be  pronounced  and 
the  execution  suspended  ;   but  every  circum- 
stance seemed  to  announce  that  his  death  was 
resolved.    The  military  were  ordered  to  town, 
and  his  ipuards  were  doubled :  apartments  were 
provided  for  his  reception  in  the  public  g^l,  to 
which  peers  were  usually  removed  from  the 
castle  before  execution ;  and  the  dark  and  am- 
^higuous  expressioDS  of'  the   duke   and   his 


creatures    implied    that  .his  execution 
necessary,  and  that  it  would    be   e8»er  l» 
satisfy  the  king  when  the  deed  was  dooe, 
than  to  procure  his  previousoonscnt.    Whether 
these  insinuations  were  employed  to  intimidsle 
Argyle,  he  escaped  that  evening  in  the  train  of 
his  daughter  in  law,  the  lady  Sc^ihia  Updaay, 
disguis&l  as  her  page.    Senteqceof  attaiiMkr 
was  immediately  pronounced.    His  honoan, 
estate  and  Ufe,  were  forfeited  in  his  absence ; 
his  fu-ms  were  reversed  and  torn  ;    his  posto- 
rity  was  incapacitated  ;  and  a  large  reward  of- 
fered for  his  head.    Notwithstanding  agenand 
alarm,  and  a  vigilant  pursuit,  h^  was  condnotod 
to  London,  by  Veitch  a  clergyman,  through 
unfi^uented  roads;   and  Charles,  who  pas*  . 
sessed  not  the  common  justice  to  pardona^d  rar 
store  him,  had  the  generosity  nottoi  enquire  if' 
ter  the  place  of  his  retreat.     \_ArgyWfi  CuB^ 
121.  1  Burnet  Wodrow,ii.  213;  Fount.  Bw. 

i.  ler.] 

*'  Never  was  a  sentence  productive  of  mom 
execration  and  horror  ;  never,  perhaps,  was  a 
sentence  more  flagitiously  obtained,  .thin,  the 
attainder  of  Argyle.    Even  the  episc^ialparty« 
whom  James  had  attached  to  liis  person  and  iiH 
tercst,  were  indignant  at  the  sharoeless  prosti- 
tution of  justice,  and  the  depra.vity  of  the  ffime 
nobility,  who  had  desceuded  to  the  basest  of- 
fices, m  order  to  accompFish  the  ruin.of  an  an- 
cient house.  But  the  presby terians  were  strvok 
with  consternation  and  despair.    The  most  ob» 
noxious  oftfuch  as  had  opposed  the  test,  and 
among  these  the  carl  of  Loudon,  PaWmniethe 
late  president,  Stewart  an  advocate,  Fletcher  of 
8alton,,  retired  to  the  continent.    The  duke  of 
Hamilton,  and  the  proprietors  of  twenty  sheriff- 
ships, or  extcnsi%  e  regabties,  rather  than  receive 
a  test  so  pernicious  to  Argyle,  suffered  their 
hereditary  jurisdictions  to  lapse  and  revert  to 
the  crown.     [^Wodrow,  ii.  235.]     Frqm  the 
horror  and  anupathy  which  the  sentence  in^ 
red,  the  presbyterians  became  ever  afterwards 
irrecoucileable  to  James.    He  allowed  llicfn, 
they  said,  to  continue  protcstants,  but  if  tbqr 
once  ventured  to  assert  Uieir  faith,  not  theo^oit 
uniform  nor  meritorious  services  could  atone 
for  a  single  act  of  ojiposition  or  of  seal.    [Fotait. 
Mem.  MS.]    Their  fears  were  coouDunicotod 
to  those  who  had  urged  h'ise|xlu3ion  with  such 
violence  in  England,  and  whom  the  dioi^lutkNi 
of  the  last  parliament  of  Charies  b«4  l^f^  unpro* , 
tected  ;  and  Argryle's  Case,  which  was  prinlod 
in  London,  }H*oftuced  a  deep  iinprefiooniOn  th^ 
public  mind .    From  the  oomcidence  of  the  two 
events,  his  attainder*  at  the  duke's  instigatioUf 
was  compared  with  the  acquittal  of  Sli^fi^bwyr 
against  whom  it  api^eared  that  the  king  himw 
had  condescended  to  solicit  evidence,  if  not  la 
practise  the  arts  of  ^bomatipn.  .£X^p>^l«(iM«] 
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gMag  into  places  of  triirt,  all  tkat  time :  it 
was  true  some  papists  had  sivallowed  the 
oath  of  all^^^ce,  and  therefore  a  word  or 
two  only  of  addition  >  to  guard  against  .them, 
was  all  he  judged  necessary. 
*<  And  thereafter,  where  in  the  close  of  the 
act,  the  kinfif's  sons,  and  brothers,  were  in* 
tended  to  be  dispensed  with  from  taking 
the  test,  he  opposed  the  exception,  and  said, 
it  was  our  happiness  that  king  and  peopio 
were  of  one  religion,  and  that  they  were  so 
bylaw:  that  he  Boped  the  parliament  wotdd 
do  nothing  to  loose  what  was  last,  nor  open 
a  ffap  for  the  royal  fitmily  to  diifer  in  reli* 
gionf  their  example  wa^  of  »eat  conse- 
qnenoe,  one  of  them  was  as  a  momMod,  and 
would  draw  the  more  foOowera,  if  once  it 
appeared  to  the  people  that  it  were  honoura- 
ble, and  a  privilege  to  be  of  anodMrreligioB : ' 
and  therefore  he  wished,  if  any  exception 
were,  it  might  be  particular  for  his  roval 
hiffhness;  but  his  highness  himself  opposag 
this,  the  earl  concluded  with  his  fear,  that 
if  this  exception  did  pass,  it  would  do  more 

harm  to  Argyle,  his  enemies  were  too  watch- 
ful to  let  slip  any  opportunity  of  deerring  his 
conduct  The  duke  and  duchess  of  Lander- 
dale  had  a  great  share  in  tiMse  ialse  raporls. 
They  interceded  Tehemently  in  iaTour  of  Ar- 
gyle's  son  the  lord  Lome.  This  the  duke  was 
no  less  ready  to  concur  in,  than  the  king  to 
grant,  only  desired,  that  in  settling  the  estate, 
dqe  regard  should  be  had,  and  provision  made 
for  the  younger  children.  But  the  duchess  oC 
Lauderdale  pressed  hard  for  having  all  tim 
offices,  except  justiciary,  confirmed  to  Lome. 
The  duke  uiged  for  a  signature  and  dispositioii 
of  the  estate,  for  the  payment  of  all  just  ere* 
ditors,  with  moderate  donatives  to  such  as  Ar- 


of  Faitfa,  andj  aAc«r  several  hours 
'  dsbale,for  adding  the  Confession  of  Faith, 

*  and  BMmy  other  additions,  and  alterations,  it 
was  past  at  the  first  presenting,  albeit  it  was 

.  eanesdy  prest,  by  near  half  the  parliament, 
that  it  might  he  delayed  till  next  morning, 
the  drac^ht  being  so  much  changed  and  in- 
terlined, that  many,  even  of  the  roost  en- 
gaged in  the  debate,  did  not  sufficiently  un- 
derstand it,  and  though  they  took  notes, 
knew  not  precisely  how  it  stood;    And  this 

-  was  indeed  the  earl's  case  in  particular,  and 
^  cause  why,  in  voting,  ne  H&d  forbear 
either  to  approve,  or  disapprove. 

^  His  part  in  Uie  debate  was,  that  in  the  entry 

-   *  of  it,  he  said,  that  he  thought,  as  few  oaths 

■honM  be  required  as  could  be,  and  these  as 

'  sdiort  and  clear  as  possible:  that  it  was  his 
hamMe  opinion,  that  a  very  small  alteration 

*  in  these  acts,  which  had  been  used  these  &0 

rrs,  might  serve,  for  it  was  manifeiBt,  and 
attested  the  whole  parliament  upon  it, 

*  tiiat  the  oath  of  allegiance,  and  declaration, 

had  effectually  debarred  aQ  fonatics  firom 

*-"— ^  -'■  ..-■■■ 

There  was  nothing  similar  to  the  corruption  of 
tlw  peers  and  jurors  of  Argyle ;  exo^  the  venal 
eridence  which  was  alloSed  in  En^and  to  the 
^iest  of  mankind.  But  the  exchunonists  anti- 
cipated their  own  destruction,  from  the  attonpt 
tn  rain  the  two  protestant  earls  ;  and  if  such 
trere  the  first  .firuits  of  the  duke's  administra- 
^OD  in  Scotland,  what  was  to  be  expected  from 
Ilia  tyrannical  dispositwn  when  he  should  ascend 
themrone?  What,  but  the  most  sanguinary 
M^  of  proscription  and  terror  ?  the  foar  of 
^^Hrbicfa  was  productive  of  extensive  conspiracies, 
en  which  the  patriots  of  each  kingdom  were  in- 
Tilved."   4  Laing's  Scotland,  116. 

.  '  The  following  passage,  in  what  Macpherson 
published  under  the  title  of  <<  The  Life  of  King 
James  the  Second,  written  by  himself,''  (see 
the  iDtroduction  to  Clarendon's  Case,  vol.  6, 
]).  291,  of  this  ColleiTtion),  contains  the  asser- 
iion  in  the  Memoirs  of  James,  to  which  Mr. 
Laing  alludes : 

**  pec,  18, 1681.  Letters  sent  in  form,  for 
pasnng  sentence  on  Argyle ;  but  not  to  be  put 
in  .execution  till  Anther  orders. 

**  It  was  neither  the  king's,  nor  the  duke's' 
intentions  to  takeaway  either  the  life  or  estate 
of  Argyle.  Bdt  to  make  use  of  that  occasion 
to  get  him  more  under  their  power,  and  to  for- 
ftit  certain  jurisdictions  and  superiorities  which 
be  and  hb  predecessors  had  surreptitiously 
flblained  and  most  tyrannically  exercised..  The 
Iring  respited  his  sentence.  He  was  fflad  to 
get  those  superiorities  and  offices,  which  he 
.  thought  too  gr^t  for  any  one  su^ect,  out  of 
such  bad  hands.  He  escaped  by  means  of  his 
daughter.  Some  of  the  council  advised  that 
die  should  be  pubKcly  whipped  through  the 
streets  of  Edinburgh.  The  duke  prevented  it, 
end  said,  smifing,*  ^  That  they  s^ere  not  used 

*  .to  deal  so  cruelly  with  ladies  in  his  country.' 
Bnt  Bettrithstandiing  the  dake  designed  no  real 


gy\e  had  ruined  by  his  tyranny,  the  surplusaae 
being  intended  to  descend  to  his  famfly.  Iwe 
king  refused  to  see  Lome,  but  with  the  duke'e 
consent." 

<<  The  disgusting  ease,"  says  Mr.  Fox, "  witli 
which  James,  (in  his  Memoirs,  Macpherson's 
State  Papers,-!.  123),  speaks  of  Argyle's  case, 
his  pretence,  that  he  put  his  Itfo'  m  jeopardy 
only  with  a  view  to  seize  his  property,  seem 
to  destroy  all  notions  of  this  prince's  having 
had  any  honour  or  conscience ;  nor  afler  this^ 
can  we  give  much  credit  to  the  declaration, 
that  Argyle's  life  was  not  aimed  at."" 

Roger  Coke  says :'"  The  next  day,  aAer  the 
eari's  .sentence,  'viz.  December  the  14tfa,  the' 
council  save  the  king  notice  of  it,  and  expected 
his  further  pleasure,  new  the  work  is  done  to 
his  hand :  bat  it  seems  his  hiffbneas  was  very 
impatient  till,  he  had  the  eaii^  bkiod ;  for,  he 
said,  «  Ifthe.eiqpressfrom  the  king  came  not 
*  timously,  he  wouki  take  upon^  himself  what 
'  was  to  be  done ;'  by  which  you  may  see  whit 
an  ascendancy  the  duke  had  over  the  king : 
however,  the  earl  upon  the  16th  petitioned  oie 
duke  that  he  might  send  a  Petition  to  the  king, 
which  was  raAmd."    Vpl.  S|  p.  895, 
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meat,  and  parlkralariT  hj  liui  n^ipaljr'a 
royal  ftther,  of  blcflsed memory,  in theptr- 
hament  boldeo  by  bim  Anno  Idda.  Aa 
likewistt  by  his  nmeaty  that  now  ia  (wham 
God  long  preaerre)  faia  new  gift  and  dMHar, 
aft^r  seyeral  debatea  before  him  in  Auo 
1663,  and  1672.  Which  iww  |^.and 
charters  were  a^pin  ratified  by  a  apedalia- 
atruction  from  hia  uajeaty  in  the  paihannit 

'  1672.  So  that  albeit  aeveral  late  ipib  of  le- 
gality granted  to  the  mnrqoia  of  Atfaol, 
marquia  oS  dueenabenry,  and  othoa,  may  be 
questioned,  becauae  granted  ainoe  the  aeia  of 
parliament  discharging  all  aooh  gifta  in  tine 
coming,  vet  the  earl  of  Argrle'a  ngfala  wnt 
gpod,  aa  being  both  of  a  far  oifletent  nalwe, 
and  granted  long  beforo  the  aaid  aula  of  par- 
liament, and  in  eflect  the  earl  hia  ri^rhla  are 
rather  confirmed  by  these  probibitire  acts, 
hecause  both  anterior  to,  and  eioepted  ham 
them,  as  appeara  bv  the  aoi  Salvor  Jmie  laOS. 
Wherein  tife  earrs  rights  are  paitoiJariy 
and  iiiUy  excepted  ia  the  body  of  the 
printed  act 

<<  When  these  things  appeared  oo  plain  as  not 
to  be  answered,  It  was  aUed^ped  that  npna ; 
the  foHaultore  of  the  late  naarquiaof  AigyV* 
his  estate  wa^  annexed  to  the  crown ;  ana 
so  could  not  be  i^led  to  the  end  by  hia 
niiljeaty,  ^wherein  thc^  aeon  diaoovanda 
design  to  forfauh  him,  if  any  pretanceeiaU 
be  found)  bat  the  act  of  feHanttaie  hm% 
read,  and  containing  no  auch  thmg,  bntoa' 
the. contrary  a  dear  power  left  to  faia  ma^' 
jeaty  todispoae  of  the  whole,  and  tfareari 
telling  them  pkunly,  that  these  that  warn' 
most  actire  to  have  hia  father  fbrfaoM, 
w^e  very  fiir  from  desiring  hia  ealnte  to  be* 
annexed  tq  the  crown,  seemg  it  was  in  «z«^ 
pectation  of  gifts  oat  of  it  they  were  Ibo^- 
gent,  that  pretence  of  the  annexation  was 
past  from;  but  yet  the  design  was  no  wise 
given  over,  for  there  was  a  propoeition  made, 
and  a  vote  dhrried  in  the  articles,  that  a  com- 
mittee should  be  appointed,  with  parlianien* 
tary  power,  to  m^t  in  the  intoTBis  ts^  par- 
liament, to  determine  all  cootroveraies  coakT 
be  moved  against  any  of  tbe  earPa  rights ; 
which  was  a  very  extraordinary  device,  and 
plainly  carried  by  extraordinary  influences.  < 

"Upon  this  the  eari  applied  to  llie  pariiament, 
wnere  this  vote  was  to  be  brongbtji  and. 
having  informed  the  memhete  of  fats  riybt,' 
and  tm  consequences  of  such  a  new  judica- 
ture, he  IumI  good  hope  to  get  ihe  vole  ran- 
vemed,  when  nis  roya'^^ighness  on  second 
thoughts  judged  it  fit  to  pot  a  atop  to  it,  aad* 
exciued    himself,  saying,   it  waa  his  not 
being  acquainted,  and  but  lately  in  affiuta, 
had  made  him  fo  along  with  it,  lor  he 
found  it  did  plamly  impugn  hb  majesty's 


hurt  to  the  Frotratant  religion  than  all  the 
lesti^  that  act,  and  many  other  acta,  coold 
do^ood. 
*^  Whilst  these  acts,  about  religion,  were  in 
agitation,  his  highness  told  the  earl' one  day 
ia  mivate,  to  beware  of  himself,  for  the  earl 
of  ISiTol,  and  others,  were  to  give  in  a  bill 
to  the  pariiament,  to  get  him  made  liable  to 
some  debts  they  pretended  to  be  cautioners 
in  for  his  father,  and  that  those  that  were 
.  jnost  forward  in  liia  miyesty's  service  must 
be  had  «  care  of:  the  earl  said,  he  knew 
there  was  no  ground  for  any  such  hill,  and 
.  he  hoped  neither  the  earl  of  Errol,  nor  any 
other,  ahould  have  any  advantage  of  him, 
<^0B  anv  head  relating  to  his  mueaty's  ser- 
vice.   Hia  highness  told  others  likewise,  he 
had  given  the  earl  good  advice. 
<<  But  ahordy  after  the  above-mentioned  de- 
bates, there  we(^  two  bills  given  into  the 
:  meeting  ef  the  Articles,  against  the  earl,  one 
•by  the  earl  of  Enrol,  the  other  by  his  ma- 
jesty *«  advocate,  who  alledged  he  did  it  by 
cmunand,  for  otherwise  he  acknowledged  it 
was  without  his  line.    The  earl  of  Errol's 
Dlaimwas,  that  the  earl  ofArgyle  might  be 
.  declared  Ikble  to  relieve  him,  and  others,  of 
«  debt,  trherein,  t^ery  alledged,  they  atood 
boQttd  aaeautioners,  for  the  late  marquis  of 
.  jMyle,  the  earl's  folhar.    To  which  the 
«■»  anawered,  that  he  had  not  got  his 
Mmt's  wholeeatate,  but  onhr  a  part  of  it, 
and  that  *expraasly  .burdened  with  all  the 
debts  he  was  liable  to  pay ;  wheveof  thia  pro- 
taadeddebt  was  none,  aiid  that  the  muarquis 
af  tluQtIy,  who  at  that  time  waa  owing  to 
Ae  marqiiia  of  Aivyle  35,000^.  sterl.  had 
gal  4,000/.  sterl.  of  yeariy  f«nt,  out  of  the 
marquis   of  Aigyle's  forfaulture,    without 
thebuidenof  any  debt ;  so  that  both  by  law, 
aad  equity,  the  eari  could  not  be  liable,  the 
anrquia  of  Huntly,  and  not  h^,  having'  ffoa 
that  which  shoula  bear  this  relief,  and  which 
riiOBld  indeed  have  paid  the  for  greatest  part 
of  the  marquis  of  Argyle's  debt,  the  same 
having   been  undertaken  for    Huntly  by 
Argyfe,  either  as  cautioner  for  Huntly,  or 
tcraise  money  to  pay  his  debt :  besides  that 
•tiie  earl  of  Enol  can  never  make  it  appear, 
that  he,  or  his  predecessors,  were  bound,  for 
the  marquis  of  Argyle,  in  the  third  part  of 
the  sums  he  acclaims ;  yet  some  were  much 
inclined  to  believe  Errol  on  his  bare  as- 
sertion. 
*^  SUa  im^esty's  advocate's  claim  was,  to  take 
.from  me  earl  his  heritable  offices  of  sheriff, 
dse.    eapeciaUy   that  of  justice-general  of 
•Aii|[yle-ahire,  the  Isles,  and  other  places, 
«rhich  last  is  nevertheless  only  a  part  of  the 
mieral  justiciary  of  all  Scotland,  granted  to 
hia  predecessors,  some  hundred  years  ago, 
for   honourable  and  onerous   causes,  and 
constantly  enjoyed  by  them  until  ^piipssly 
•orrendered,  in  his  late  majesty's  hands,  lor 
%.  new  grant  of  the  above-mentioned  Jusli- 
ciaiy  c7'  Argyle,  &c.    And  this  new  grant 
iNfM  ahocnnnrmtd  by  many  acta  o£.parliai> 


prerogative,  and  might  m  of  ill  conseqaeaoe, 
and  radeed  it  is  plain  enough.  It  ^*^ 
have  exposed  the  marquis  of  Huntly^i  gifty 
which  proceeded  on  the  same  ferfoutoa,* 
well  as  the  eari  of  Argyie's,  to  the  saase, 
and  for^gnater  hanrd,  asMOBecaiM  t0  «• 
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thfiir  faeaeA  all.  Yon  aee 
Merest  what  rate  twMfl  waa  punned,  and 
oa  wlial^;n>qiida>  befoMfaia  taking  of  the 
laatcaMembaod. 

A^  the  parlkment  waa  adpomrned,  there 
waa  a  new  deai|^  ta  apply  to  hia  migeaty 
lor  a  commiwanp,  of  the  same  nature,  ibr 
wnemoff  jail  the  eari'a  ri|^,  and  to  dapime 
hinaf  hia  heritable officee,  aiad,  if  pomnble, 
to  banlen  him  with  more  debts  than  his 
^aalalewaa  worth. 

Upan  which,  the  eaii  waited  on  his  highncas, 
aMliafinrmed  him  mora  partioalarly,  ofiar- 
m^  ta  make 'it  appear,  by  un^pienonable 
linteand  e?idenoes,  tint  hia  estate  was  not 
miioct  to  any  -aiich  review,  as  was  mtended, 
and  that  it  might  breed  the  ead  great  trou- 
hle»  hut  conld  hare  no  effeet  in  law.  To 
which  hia  higfaDeaB  answered,  That  a  review 
cauld^  no  hurt ;  the  earl  said,  if  ^a  com- 
mtsaion  far  a  review  were  granted,  some- 
tfaioff  must  be  intended,  "and  something  must 
he  rdone,  and  it  waa  very  Kke  that  some  of 
these  put  into  such  a  oomaaisston  would  b^ 
hia^cnemiea,  atleast  small  frioids,  and  there- 
fore intraaled  that  if  any  intended  to  quarrel 
*hi8iigfata,they  andhe  and  all  their  debates 
might  be  remitted  to  the  ordinary  jiidicato- 
liea  :^  and  indeed  ha  had  reason  to  desire 
it  might  be  so,  the  ordinaiy  judicatories 
being  eetablished  by  the  ancient  laws  of  the 
kinffdom,  not  in  order  or  with  respect  to  par- 
ticmar  causes,  and  peiaons,  but  for  tlie 
general,  equal  and  impartial  adnriiustration 
«yf  justice  to  all.  Whereas  the  granting  par- 
tieadar  commissions,  tor  trying  and  judging 
aueb  and  such  caaes,  and  persons,  cannot  but 
ej^ose  to  the  just  contruy  inconyeniences, 
there  behig  oerfiunly  a  vast  difference  be- 
tarixt  a  man's  finding  a  judge  indi£R»rently 
canatitnte,  and  his  .havtiie'  one  expressly  and 
partienlarly  apjioinied,  for  his  siuele  affair, 
who  might  possibfy  think  himself  commis- 
aiooaie,  rather  to  senre  a  turn  in  an  fu4ritrary 
way,  than  to  administer  fkh*  juMce  :  but  all 
this  prevailed  not,  only  his  highness  said, 
the  oommission  should  not  be  expede  until 
the  earl  knew  the  names  <xf  the  persons 
maert  in  it :  whereunto  the  earl  answered, 
that  there  might  be  numy  persons,  against 
whom  he  could  make  no  legal  exception, 
whom  yet  he  mi^t  have  rerf  good  reason 
to  dedme  to  be  his  particular  joAiges,  and  to 
hare  his  rights  token  from  the  Mdihary 
juices,  and  eommitted  to  their  examinatiDn, 
and  all  he  mi^t  possibly  cfain  by  excepting 
weoU  be  to  irritate ;  aadihg  that  as  to  bis 
heritable  offices,  he  had  undoubtedly  right  to 
them,  and  they  were  rather  honourable, 
than  of  advantage,  that  his  family  bad 
them  for  faithful  services  to  the  crown ;  and 
hecause  they  had  served  more  fa^ifiilly  than 
their  neighbonra,  and  been  mora  usc^  than 
othere,  in  keeping  the  coiintry  in  peace, 
from  tiueves  and  robbera,  therefora  ail  the 
broken  men  and  tiieir  patrons,  were  enemies 
Up  lymtaadhisihmily,aa4deMWttstobave 


dieteoflkeaoutofhiahaiid,  hotWenaolrad 
tedo  aa  he  had  akrojradone,  to  put  himself 
in  his  mi^asty'a  will,  and  if  his  majasty  were 
resolved  to.  have  back  all  heritahte  oflldes, 
and  should  think  fit  aftev  haaiing  him  to  huve 
back  hia,  his  mi^estj  ahouM  have  tli«n, 
either  freely  or  fiir  a  luat  Value:  'fbrthengtf 
they  rendered  the  eari  no  free  y earW  vmt,  aa 
the.eail  used  them,  ytt  he  aaighl  he  aauf- 
ferer  in  the  want  of  them^  if  the  country 
were  kf^open  to  tlueres  aiid  robbera,  which 
he  hoped  his  majeny  weald  rapair.  His 
tigfata  (at  he  had  said  in  parhament)  were 
unqueationable,  and  often  tunea  eonfinned; 
▼et  he  was  wilhng  ta  surrender  them- all  on 
nia  knee  to  hia  majesty,  but  waa  net  wiHing 
to  have  them  torn  from  him  wi&  an  aAont 

a  any  other. 
.>on  this  his  highness  waa  pleased,  to  allow 
the  earl  a  time,  to  go  to  the  oountry,  to 
bring  his-papers,  and  he  waa  put  in  hopes 
BO  commission  should  pass  till  hia  return,  • 
whidi  was  indeed  observed. 
''  In  the  mean  time,  theeail  did  write  ta  Ae 
earl  of  Murray,  his  majesty  ^9»  secretary,  that 
he  might  have  leave,  -  to  wait  upon  his  ma« 
jes^,  which  his  majesty  did  graciously  and 
readily  grant;  the  ean  puipoaing,  at  hia 
return  to  £dmburgh,  to  beg  the  same  ftnrour 
of  his  highness:  hut  he  found  this  tnatiDii 
more  fatal  to  him  than  he  could  have  at  #rBt 
expected  so  innocent  a  design  eouM  prove : 
for  it  was  at  first  told  hnn,  he  ooUld  net 
have   access  to   kiss   hia  roi^eBly's  hand 
without  taking  the  test }  then  it  dropt  orit, 
that  it  waa  ill  taken,  hia  mijesty  was  at  till 
addressed  to,  for  leave  to  kiss  his  hand  :  and 
at  length  it  became  plain,  that  ta]dng*-the 
test  would  not  clear  the  way. 
As  the  earl  was  on  his  return  to  £dinbui|^, 
to  wait  upon  his  highness,  and  oome  the 
length  of  Glasgow,  he  ^t  the  news,  that 
the  late  president  of  the  session,  and  he» 
were  both  turned  out  of  it,  and  at  his  arrival 
at  Edinburgh,  several  meetings  <of  council 
were  appointed  only  to  occasion  his  takmg 
of  the  test:  but  the  eail  having  gone  some 
miles  out  of  town,  was  not  present.    At  last 
a  meeting  of  the  coundl  was  appointed  ek- 
prassly,  and  one  of  the  clerks  ordered  to 
warn  the  earl  particularly  to  be  present; 
wherfof  the  earl  being  advertised  before  the 
clerk^came  to  him,  he  waited  on  his  higfanesSy 
and  had  the  honour  of  an  opportunity  af^r 
supper,  to  speak  to  bis  royai  highness,  in 
his  bed-cbanober :  the  oarl  told  his  hfghnesa, 
he  was  now  returned,  to  make  good  his  word^ 
and  to  shew  those  writs  and  rights  be  had 
promised  :   but  8ir  (said  the  earl)  I  have 
heard'by  the  way  of  alterations,  and  that  I 
am  turned  out  of  the  session  :  his  highness 
said,  it  was  so  r  the  earl  asked  what  next  ? 
His  bigness  said,  he  knew  no  more.    The 
earl  said,  he  bad  never  sought  that,  nor  any 
phice,  atad  he  knew  that  place  was  at  hia 
majesty's  dispose,  and    it  miarbt  soon  be 
better  jifled;  bataaidtheeail,ifhbeta  etCi' 


it 
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mwftfirofniyitif  the  fintl  haTeh«4froiii 
tu0  nu^eBty  this  80  yeurs  ;  I  know  I  have 
cnemiet,  but  they  shall  never  make  me  alter 
my  dii^,  and  resolntion  to  serve  his  ma- 
jesty ;  f  hare  served  his  majesty  m  arms 
and  m  his  judicatures,  when  I  knew  I  had 
enemies  OQT  my  right  hand,  and  onmyletft, 
and  I  will  do  so  still.  But  if  any  have 
power,  to  render  his  mi^esty  or  your  high- 
ness jealous  of  me,  it  wdl  mske  my  service 
the  more  useless  to  both,  and  the  len  oom- 
fortahle  to  myself:  his  highness  said,  he 
knew  no  more  tluoi  what  he  had  said ;  the 
earl  then  said,  it  was  late,  and  he  would 
wait  on  bis  highness  some  other  tune,  about 
these  matters  :  but  the  thing  that  at  present 
presses  (says  the  earl)  is,  that  I  hear  one  of 
the  clerks  of  council  is  appointed  to  tell  me 
to  be^at  the  council,  to  morrow,  I  conceive, 
to  take  the. test ;  pray,  what  is  the  haste? 
may  not  I,  with  your  highness *s  favour, 
have  the  time  allowed  by  toe  act  of  parlia- 
ment ?  His  highness  said.  No.  The  earl 
uraed  it  again,  but  in  vain:  and  all  the 
delfty,  he  could  obtain,  was  till  Thursday 
the  Srd  November,  the  next  coundl  day  in 
course.  The  earl  said  he  was  the  less  fond 
of  the  test,  that  he  found  tl^at  some  that  re- 
fused it  were  still  in  favour,  and  others  that 
had  taken  it  turned  out,  as  the  register,  at 
which  his  highness  only  laughed :  but  Sir, 
said  the  earl,  how  comes  your  highness  to 
press  the  test  so  hastily?  Sure  there  are 
some  things  in  it  your  highness  doth  not 
"over  ,mucn  hke:  then  said-  his  highness, 
angerly,  and  in  a  passion  :  most  ti'ue,  that 
test  was  brought  into  the  parliament,  with- 
out the  confession  of  iaith  :  but  the  late  nre- 
sident  caused,  put  in  the  conftssion,  which 
makes  it  sueh  as  no  honest  man  can  take  it : 
the  earl  said  he  had  the  more  reason  to 
advise :  whereby  you  may  see,  whether  his 
highne^  then  thought,  the  confession  was 
to  oe  9Wom  to  in  tlie  test,  or  not. 

<<  Afier  diis  the  earl  waited  several  times  on  his 
highness,  and  made  new  attempts  for  the 
j&vour  of  a  delay,  but  with  no  success: 
What  passed  in  private,  shall  not  be  repeated 
except  so  far  as  is  absolutely  necessary  to 
evince  the  earl  his  innocency,  and  to  snew 
that  in  what  he  did  he  had  no  ill  design, 
nor  did  in  the  least  prevaricate,  or  give  any 
offence  willingly,  but  was  ready  to  comply, 
as  &r  as  he  could,  with  a  good  conscience : 
It  was  in  this  interval,  that  the  earl  spoke 
with  the  bishop  of  Edinburgh,  and  saw  his 
vindication  of  the  test,  and  all  the  explana- 
tions I  h^  send  you,  only  the  council's  ex- 
planation was  not  yet  thought  on  <  And  that 
all  the  bishop  did  then  uige  the  earl  with, 
beyond  what  b  his  vindication,  was  to  have 
a  care  of  a  noble  family,  and  to  teH  him, 
that  the  opposing  the  exception  of  the  king's 
sons,  and  brothers,  from  taking  the  test,  ud 
fired  the  Idln. 

**  At  the  last  upon  Wednesday,   the  second 
of  November,  bte,  the  earl  waited  on  his 
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highness,  and  did  in  the  most  hunMe,  aad 
easy  ezpresskms  he  could  devise,  dedineAe 
present  taking  of  the  test ;  but  if  fakhiglmew 
wouki  needs  £ive  a  present  answer,  he  hegved 
his  favour,  that  he  would  accept  of  his  rSos- 
ing  it  in  private,  wluch  wms  denied  agam : 
Then,  he  said,  if  his  highnesa  woaM  aOMr 
him  time,  to  go  home  and  oonsider,  he  wmU 
either  give  si^isfiiction,  or  the  time  preacribed 
by  the  act  of  pariiament  wouki  elapae,  and 
so  he  would  g6  off  in  courseAndinllioutiioiBe. 
But  this  also  his  highness  elMolately  relhs- 
ed :  Upon  whk^  the  eari  asked,  wlMt  vood 
his  appearing  in  .council,    to  reftiae  mre» 
would  do?  His  hwhnesB  was  pleacedto  an- 
swer, that  he  neednot  apfiear,  but  to  emplsy 
some  friend  to  speak  for  him  ;  and  hb'  hq(h- 
ness  himself  named  one.    Thntheeorl  j'A" 
ed  to,  as  the  best  of  a  had  choicae,  and  saM, 
he  should  either  use  the  person  named  by  his 
highness,  or  some  other  refaition  that  wck  a 
counsellor,  and  in  town :  And,  in  coaspliance 
with  his  highness's  pleasure,  the  n«ct  manH 
ing,  the  earl  drew  a  letter,  fyr  a  warrant 
to  the  same  person  his  highnesa  had  Damed, 
for  declaring  his  mind  in  counol ;  wheffo- 
in  he  expr^sed  his  constant  reac^tiaB  to 
continue  a  true  protestant,  and   kiyal  sob- 
ject,  which  were  the  true  ends  of  the  tast: 
but  the  letter  concluding  on  a  Ma.y  of  taksig 
the  oath,  and  his  hi^neas  having  given 
some  indication,    how  little  pleasiag   that 
office  was  to  him,  neither  that  Mead,  nor 
any  other  would,  by  any  means,  aoeept  of 
it. 
"  Upon  this  the  earl  drew  a  second,  and  shorter 
letter,  to  any  that  shoukl  that  day  presida 
in  council;   but  afier  much   discourae,  it 
being  suggested,  that  an  explanation  would 
be  aUow^,    and   the   shorter  the   belfiBr, 
the  earl  first  drew  one,  saitable  to  his  own 
thoughts ;  and  it  being  thought  too  ksi^, 
did  instantly  shorten  it,  and  put  it  into  his 
pocket,  but  withal  said  he  would  notofler 
it,  till  he  knew  his.  highness's  pleasare,  lest 
his  highness  mi^ht  tS^e  k  ill  that  any  had 
prevailed  more  with  him,  than  himself;  and 
therefore  the  earl  did  refuse  to  go  to  the  coun- 
cil, or  out  of  his  chamber,  till  he  had  his 
approbation.    A  Uttle  afier  a  coach  was  sant 
for  the  earl,  and  it  was  told  him,  in  the 
room  without  the  council  chamber,  that  tiie 
bishop  of  Edinburgh  had  spoke  to  his  high- 
ness, and  signified  to  him,  that  the  earl  was 
willing  to  twe  the  test,  with  an  explanatiop, 
and   mat  the    bishop   said,   it  would  be 
very  kindly  accepted.    These  were  the  ex- 
press words,  and  then  (and  not  till  then)  the 
earl  went  into  the  council,  and  deliveied(aiat 
is,  pronounced)  his  explanation  cloae  hT^ 
highness,  and  directly  towards  him ;  ^}^ 
and  audible,  that  some  in  the  fbrthest  oonier 
of  the  room  acknowledged  they  1>**^  ^ 
whereupon  the  oath  wasadministBred,andtiis 
earl  toMc  it;  and  his  highness  with  a  irail 
satisfied  countenance^  and  the  henoorar  s 
amik^  oonunuided  him  to  tske  his  pM^ 
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'  A^d  wUle  he'Mt  bf  Idd  hig^hnecs  (which  Tftts 
Im  honour  to  do  tfaot  ^ay)  his  highness  spake 

'«ereral-  times  privately  to  hira,  and  always 
»«ry  pIcaaMKtIy. 
*'  And  the  earl  hath  since  protested  to  his 
ffieods,  that  he  thinkB  his  bigness  was,  at 
the,tinie»  well  pleased,  thougfh  some  others, 
that  wished  the  earl  oat  of  the  council, 
appeared  surprised,  and  in  some  confu- 
sion. 
^  Ilie  first  things  came  to  be  treated  of  in  coun- 
cil, after  *lhe  earl  had  taken  his  seat,  was 

.  thecouDcirs  explanation,  at  that  time  intond- 
-edy  and  rcsolvefi  to  be  allowed  to  the  clerey 
only,  and  no  other,  and  Mithal  not  to  be 
pnuted :  To  which  the  earl  refused  to  rote, 
which  was  afterwards  made  a  ground  of  chal- 
leoge.  A  little  afler,  it  being  the  post  nio^ht, 
the  earl  steut  out,  and  went  to  his  Iodising', 
wad  thooj^h  ne acknowledges,  he  did  not  de- 
dine  to  giTe  some  friends  an  account  of  \\  hat 
had  pastf  yet  he  was  so  far  from  spreading 
copies  of  his  explanation,  at  taking  the  oath, 
that  he  flatly  refused  to  gire  a  kind,  and 
discKct  friend,  then  in  his  charaher,  a  copy 
oi'  H,  lest  it* might  go  abroad:  And  tnc 
words  being  few,  and  publicly  spoke,  it  is' 
not  strange  they  mi«rht  be  almost  peifectl  v 
vs)»eated,  as,  it  is  known,  the  clerks  pretend- 
ed to  do-;  but  the  king's  advocate  having  |>ast 

.  fnm  the  aecusation' of  spreading,  this  is  only 
BMntioned  to  evidence  now  singly  studious 
the  eaii  was  to  satisfy  his  own  conscience, 
and  bow  tender  of  giving  offence,  for  I  can 
say  truly  for  him,  he  was  never  heard  to  dis- 
•flaade  any  to  take  the  test,  nor  to  disparage  it, 
•efter  it  past  in  an  act ;  only  he  refused  to 
take    it    himself,   without  an   explanation, 

.  wliich  <to  stretch  to  a  crime  is  beyond  all 

.  example.  I  confess,  he  never  cried  it 
up  as  superexcellent,  or  divine,  as  some 
have  done  that  can  alter  their  tone,  and  de- 
cry it  as  much,  whenever  tlicre    shall   be 

'occasion. 

**  The  next    morning    the    earl    waited   on 

•  his  highness,  expecting  yesternight's  counte- 
nance, and  indeed  noSimg  less  than  wh&t  he 
met  with  ;  for  beginnin&f  to  speak  witli  his 
higteiess  in  private,  his  highness  interrapled 
him,  and  saia  he  was  not  -pleased  vrith  his  ex- 
planation. The  earl  said,  he  did  not  presume 
to  giiRe  it  till  his  hig^ess  allowed  bim  :  His 
highness  acknowledged,  that  the  bishop  of 
Edinburgh  had  told  him,  that  the  ear)  intend- 
ed an  ei^anation  t  But,  says  his  highness,  I 
thought  it  had  been  some  short  one,  like  earl 
dneensberry's :  The  earl  answered  that  his 
Ugliness  heaad  what  he  said :  His  highness 
aaid^  he  did,  but  he  was  surprised :  Then  the 
earl  said,  he  bad  said  the  same  thing,  in  pri- 
vate to  his  highness,  wherewith  he,  at  that 
time,  appeared  satisfied  :  And  the  earl  being 
about  to  say  more,  in  his  own  vindication, 
his  highness  mtermptingsaid.  Well,  it  is  past 
with  yout  hut  it  shall  pass  so  with  no  otner, 
wbiob  words,  the  eari  thought,  did  both  con- 
fijraptbt.councirs  acceptance,  and  his  expla- 
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nation,  and  sufficiently  cleaf  him  from  all 
offence,  if  he  had  incurred  any. 
And  whatever  hath  been  his  highncss's  reso- 
lution, or  the  earl's  misfortune  since,  the  earl 
is  persuaded  that  his  highness  was  resohed 
then  to  push  tbe  affair  no  further,  for  though 
some  hkd  still  the  same  animosities,  and  pre- 
judices against  the  earl,  yet  hitherto  they  had 
not -adventured  to  undertake  to  extract,  and 
forge  such  crimes,  out  of  his  words,  as  after- 
wards they  did :  And  it  was  not,  tifl  private 
suggestions  were  mode,  that  advocates  were 
asked,  as  they  were,  if  these  words  could  be 
stretched  to  treason ;  and  that  (when  the 
ablest  denied)  the  king^s  advocate  complied, 
and  was  ordered  to  draw  the  indictment,  and 
some  judges  were  engaged,  and  secured  about 
it,  as  will  appear,  whenever  his  majesty  . 
thinks  it  his  interest  to  take  an  exact  trial  of 
that  whole  affair. 

The  earl  did  think,  as  I  just  now  said,  his 
highness  saying,  it  was  past  as  to  him,  was 
enough  ;  he  was  resolved  to  say  no  more  for 
justifying  himself,  but  soeing  he  is  so  hardly 
pressed,  and  his  life,  and  honour  at  the  stake, 
It  is  ho|)cd  his  highness  will  not  disown  what 
the  earl  hath  hitherto  so  respectfully  conceal- 
ed, and  is  now  no  less  necessary  to  be  spoke 
out  for  his  vindication.  And  that  is,  that  be- 
sides that  his  highness  did  allow  the  earl  to 
explain,  and  did  bear  his  explanation  in  coun- 
cil, and  approve  it :  The  carl  did  twice  in 
private,  once  before,  and  once  afler  his  oath 
m  council,  repeat,  to  his  highness,  the  same 
words,  that  the  treason  is  now  fovmded  on  : 
viz.  That  the  earl  meant  not  to  bind  up  him- 
self, to  wish,  and  endeavour,  in  a  lawful  way, 
and  in  his  station,  any  alteration,  he  thought  to 
the  ad  vantage  of  church  and  state,  not  repug- 
nant to  the  proteStant religion,  and  his  loyalty: 
and  that  his  highness  was  so  far  from  charg- 
ing them  with  treason,  that  he  said,  plainly, 
both  times;  the  earl's  scruples  were  unneces- 
sary, and  that  the  test  did  not  bind  him  up  as 
he  imagined ;  adding^  further,  the  last  time, 
that  the  earl  had  cheated  himself,  for  not- 
withstanding the  explanation,  he  had  taken 
the  test.     To  which  the  earl  only  answered, 
that  theti  his  highness  should  be  satisfied^ 
Now,  after  all  this,  that  treason  should  he  so 
earnestly  searched  for,  and  so  gronndlessly 
found,  in  those  words,  is  it  not  strange  be- 
yond all  example  ?  Could  it  be  treason  for 
the  earl  to  say.  He  will  not  bind  up  himself, 
where  his  highness  says  so  ofl,  and  so  plain- 
ly, It  was  not  intended  that  he,  or  any  man, 
should  be  bound  up  ? 

What  passed  the  next  day,  af\er  the  earl  had 
taken  the  test,  and  was  received  by  the  coun- 
cil, is  also  proper  for  you  to  know.  Tlie  earl 
being  to  take  it  as  one  of  the  commissioners 
of  the  Treasui-y,  it  was  commonly  thought 
that  he,  and  the  othei-  commissioners,  were 
to  take  it  in  the  Excheouer  ;  but  after  ten  of 
the  clock,'  about  trro  nours  after  the  earl 
had  parted  fitim  his  highness,  one  told  him 
there  wa»  a  design  upon  him,  to  make  him 
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swear  once  more  before  the  council ;  And  ac- 
coiHinjfly,  at  twelve  there  nas  an  exti-aonU- 

^  aary  council  called  in  the  Ai>l*ey,  and  tliere 

'  it  wag  found,  That  the  commiHiiioncra  ol' 
Treasury,  as  officers  of  tlie  Cr«»w»,  were  to 
take  the  t«%t  betbre  the  council ;  Qnd  it  ^nts 
told  the  carl  that  the  Exchequer  could  not 
that  day  alt  ^vithout  him.  Aiul  to  make 
the  matter  more  solemn,  it  wav  resolved  that 
the  council  should  meet  (hat  afternoon, 
and  that  his  highness  should  b^  present :  so  as 
•oon  as  tbev  were -met,  the  oath  was  tendered, 
and  the  earl  oiferiog  to  take  it,  and  sayiner 
only  these  wiH'ds,  as  before,  the  earl  of  Kos- 
kurg-h,  never  heard,  to  speak  in  council  till 
then,  stood  up  behind  his  highnesses  c.luiir,  and 
with  clamour  asked  what  was  said :  To  whom 
bis  hig^hnesB  was  pleased  to  turn  and  inform 
him  ;  upon  whicn  Roxburgh,  prepareil  for 
the  purpose,  desired,  that  what  the  earl  of 
Argyle  had  s^id,  the  day  before,  misj^ht  be  re- 
peated :  Which  th«  earl,  seeing  a  design  upon 
kim,  did  at  first  decline,  till  he  was  iieremp- 
torily  put  to  it  by  his  highness,  and  he  being 
ingenuous,  and  thinking  no  course  more  pro- 
per to  prevent  mistakes  of  words,  be  said  he 
Lad  a  note  of  what  he  had  said  in  his  pocket, 
which  his  highness  called  for  very  earnestly, 
and  C4>imnan(!ed  him  to  produce;  which 
being  done,  aud  the  paper  read,  so  secure 
was  the  earl  of  his  innocency,  that  he  was 
willing  upon  the  tirst  motion,  to  sign  it: 
but  the  then  new  president  of  the  session, 
now  chanceHor,  and  the  new  register,  could 
not  agree,  whether  it  was  fit,  or  not,' the  trea- 
son )iot  yet  appearing,  when  read  in  coiuicil, 
as  wheu  they  had  talked  of  it  in  private ;  so 
the  earl  was*^  removed,  and  then  called  in, 
and  after  these  two  had  whetted  and  adjusted 
their  inventions,  he  was  desired  positively  to 
aign  the  paper  he  had  given  in.  To  whicA  he 
answered,  he  meant  wdl,  and  truly  did  see  no 
ill  in  the  paper,  why  he  might  not,  and  if  the 
words  did  please  them  then,  as  they  did 
when  they  were  first  pronounced,  he  would 
do  it .'  but,  if  they  found  the  least  nwtter  of 
displeasure  in  them,  he  would  forbear  : 
whareupon  being  again  remove<l,  and  called 
in,  he  w  as  told,  he  liad  not  given  tlie  satisfiic- 
tioii  reonircd  by  the  act  of  parliiunent,  in 
taking  tlie  Test :  and  so  could  not  sit  in  the 
council,  and  somewhat  more  was  added,  a$  if 
the  matter  drew  deeper,  but  the  particular 

,  irords  1  do  n^it  know  :  to  which  the  carl  said, 
that  he  judged,  all  the  {>arljamcnt  meant  U'as 
to  exclude  refusers  ot  the  Test  from  places 
«f  trust :  and  if  he  were  judged  a  refuser, 
h^  submitted,  but  coidd  conceive  no  greater 
danger  iu  the  matter,  for  he  had  servtxi  his 

.  majesty  faithfully  within  doors,  and  was  re- 
solved to  do  so  wiihout  doors,  and  so  he  made 
bis  obeisance,  and  went  out.  Next  moi-ning 
being  Saturday,  November  5,  the  earl 
vaitcd  on  hi^  royal  highness,  and  amongst 
othcT  tiiio(^,  told  bis  highness,  lie  was 
8tranp>ly  Stu*pnsed.  that  the  saying  he  conid 
•ot  hind  u^  hiioMdf  in  hiaitatiun  aad  in  a  law- 
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M  way,  Sec,  as  was  contained  k  that  papetv 
was  kioked  on  as  a  crivie,  seeing  be  had  said 
the  same  words  t»  bis  higbness  fbrmcriy  in 

{)rivate,  without  any  offence,  ta  wbioh  bis* 
ughness  gave  no  answer,  hot  heTd  his  pesee: 
which  roitde  the  earl  make  bold,  to  not  bin 
to  remember  his  own  words,  and  to  ask 
him,  what  he  had  said,  whan  the  cftrlibrnMr* 
ly  spoke  to  him  ;  then  bis  bigkoess  was 
pleased  to  say,  he  had  forgot  what  ba  hid 
said  :  to  which  the  earl  answered,  the  wsisr 
indeed  for  me ;  but  Sir,  here  are  the  ssme 
words,  I  fbriperly  said,  without  oiTenoe,  what 
says  your  highness  now  ?  What  ill  is  in  then  ? 
Let  me  know  and  I  will  vindicate  myself. 
Aud  all  his  highness  at  this  second  tiuenid, 
was,  what  hath  been  above  remarked,  that 
they  were  unnecessary  words,  that  the  esri 
scnipled  needlessly,  that  he  was  not  tied  np 
by  tiiat  oatli,  as  he  imagined ;  and  aAer  a 
pause  added,  as  I  have  already  toM  you,  well 
you  have  cheated  yourself,  you  have  tak» 
the  Test :  to  which  the  earl  rephed,  he 
hoped  thon  his  highness  was  satisfied,  (u 
above>  his  highness  then  began  to  complain, 
that  the  earl,  the  little  while  he  sat  in  coun- 
cil, after  he  had  taken  the  oath,  had  not  ^e 
along  to  approve  the  eounciPs  explaoatioo : 
the  earl  said  he  had  not  heard  the  debate : 
and  therefore,  it  was  reasonable-,  to  exeose 
him  from  voting.  His  highness  retuined,  a 
little  warmly,  tbst  tlie  earl  knew  the  esse 
well  enough  (which  indeed  was  not  vidike, 
and  yet  not  at  all  <itirange,  that  the  earl  eonU 
not  vote,  foi'  that  explanation,  seeing  hs 
could  not  but  know,  the  parliament  did  intend 
the  confession  should  be  sween :  and  that  he 
hiuQuself  had  taken  it  in  that  ocnse,  as  all  ethtcs 
had  done,  before  that  explaiiatiMi  past  in 
cooncii)  but  the  earl  replying  nothing,  bis 
highness  continued,  that  the  earl  and  othert 
had  designe<l  to  bring  trouble  i^Min  an  baod- 
ful  of  poor  Catbohcs,  that  woukl  live  pesoe- 
ably,  however  they  were  used,  but  it  should 
light  upon  others. 

A  little  afler,  his  highness  commanded  the 
earl  not  to  go  out  of  town,  tiU  he  wailed 
on  him,  which  the  earl  said  he  should  ob^' : 
but  notwithstanding  thereof  one  of  the  dew 
of  the  council  was  sent  to  the  earl,  that  same 
night,  late,  to  intimate  to  him,  not  te  go  out 
of  town,  till  the  oouacil  should  sit,  uponths 
Tuesday  thereafter. 

Upon  Monday,  the  7th  of  Novemher,  the  earl 
waited  on  his  highness  again,  and  teU  him 
he  was  surprised  to  get  such  a  messsge  fiFsm 
tlie  council,  after  his  highness  hsd  laid  his 
own  commands  upon  him,  |uid  asked  what 
the  council's  meaning  could  be :  bis  h^- 
ness  was  pleased  to  say,  he  knew  nothiogi 
but  referred  all  to  themselves,  at  their  Dieet- 

Upon  Tuesday,  the  8th  of  November,  wten 
the  council  met,  without  ever  calling  *b« 
earl,  an  order  was  sent  to  him,  by  ^?^ 
their  clerks,  to  enter  himself  prisoner  inw 
castle  of  Jedinburgh,  btlbie  twelve  o'dwK 
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the  next  Umy,  with  a  vrarraot  to  the  deputy 
governor,  to  keep  hiin  prisoDer,  wherein  the 
word  eore-firoMince  was  etruck  ottt,  which 
appeared  to  have  been  Ikirly  wiit ;  tliis  order 
the  earl  rccei?ed,  and  obeyed  it,  with  ^eat 
iobmisaioD}  eoteringf  all  alone  io  au  hackney- 
coach  :  and  wh^'n  sotne  of  h'ta  relatiens,  and 
penona  of  quality  oifeied  to  ^o  along  with 
oiiDi  he  refused,  say  inff,  that  if  Tie  were  pur- 
sued at  tlie  instance  or  any  other  he  would. 
ftccept  of  their  cifility,  but  seeing  he  was 
pursued  at  the  instance  of-  his  naiyesty's  ad- 
vocate, he  would  00,  in  Uie  most  humble 
way  that  he  could  think  on,  and  have  nobody 
coDcemed  but  himself. 
But  all  this  did  not  hinder  the  council,  to 
write  to  his  majesty  the  letter  hereafter  in- 
sert, giving  judgment,  before  trial,  without 
any  heariag,  and  seeking  leave  to  proceed 
to  a  process,  which  they  likewise  proceeded 
in,  before   any  return   came,  as  likewise, 
about  the  very  date  of  this  letter,  they  emit- 
ted their  ^Lplanation  of  the  test:  albeit  in 
their  letter,  tney  assert.  That  they  had  been 
Tcry  careful  not  to  suffer  any  to  take  the 
test  with  glosses  and  explanations. 
The  earl,  some  davs  after  his  entering  pri- 
aooer  into  the  castle  of  Edinburgh,  did  write 
a  letter  to  his  royal  highness,  telling  him, 
that  he  had  obeyed  his  btghness's,  and  the 
eeancil's  order,  m  entering  prisoner  in  that 
ulaoe,  that  he  had  not  written  sooner,  leat 
oe  might  be  thought  too  impatient  of  his  pu> 
nisbment,  which  appeared  to  be  the  effects 
of  an  high  displewure,  which,  he  hoped,  lie 
no  wiie  deserved ;    that  he  was  resolved  to 
continue  in  all  duty,  and  obetHeoce  to  his  ma- 
jesty, and  his  royal  highness,  and  never  to 
fail  in  any  profession  thereof  he  had  made  ; 
and  beggea  to  know  what  satisfaction  was 
expected,  and  wliere,  and  how,  be  might 
live  with  his.hf^bness  favour. 
Tikis  letter,  at  hrst,  seemed  to  please,  and, 
the  earl  heard,  it  did,  but  the  only  answer 
directly  returned,   was  summons  charging 
the  earl,  with  leasing^making,  anddepravingf 
ak'  laws,  before    any  return  from  his.  ma- 
jesty ;  and  after  a  return  came  anotlier  sum- 
inons,  with  sound  of  trumpet,  coutaining  per- 
jury and  treason,  added  to  the  former  crimes: 
BOtwikhstanding  all  wliich,  fair  weather  was 
HMbde,  and  it  was  given  out,  and  likewise  in- 
timated to  the  earl,  by  a  particular  message 
from  one  of  the  club,  tliat  no  moie  was  tie- 
aigned,  but  to  humble  the  earl,  and  to  take 
his  heritable  and  other  offices  from  him, 
and  his  &mily,  and  when  his  highness  was 
told  it  was  hard  measure,  by  such  a  process 
and   on  such  pretensions,  to  threaten    life 
and  fortune,  his  highness  said,  lite  and  ior-- 
tune  ?  God  forbid ! 

What  happened  after  tliese  things,  and  how 
the  process  was  carried  on,  follows  now  in 
order:  and. for  your  more  clear,  and  distinct 
iaior«atk)n,  I  have  sent  you  several  very 
necessary  aad  useful  papei«|  with  Indexes, 


Some  other  pasj;ages  omitted  in  former  Edi- 
tions of  the  Stat%  Tnats  arc  here  supplied.] 


EdinbusgD,  K&vembcr  3,  1G81. 

11  is  Royal  Highness,  &c. 

Aihol  P^oeses,  Levingston, 

Montrose,  Bushop  of  fidmbutgh, 

^rgyle,  Elphiuston, 

Winton,  Hosse, 

Linlithgow,  llolziel, 

Perth,  Pi-esident  of  Session^ 

Htrathmore,  Treasurer  Deputy, 

Roxburgh,  Ilegistef, 

Ancram,  Advocate, 

Airley,  Justice  Clerk, 

Baksarres,  ColKntoun, 

Lorn,  Lnndie. 

XhI8  day  the  earl  of  Argyle  having  first 
openly  declared  his  sense;  as  you  have  it  here- 
after set  down  in  his  expKcation,  took  the  Test 
as  a  privy -counsellor ;  and  stfler  he  was  called 
to,  and  bad  taken  his  phice,  tlie  councirs  ex- 
plication htfving  been  read  and  debated,  .was 
put  to  the  va&e,  and  passed,  the  earl  not  voting 
thereto. 

EonmuRaR,  November  9,  1681. 

The  Privy-Council's  Explanation  of  the  Test. 

Forasmuch  as  some  have  entertained  jealou- 
sies and  prejudices  against  the  Oath  and  Teat 
appointed  to  be  taken  by  all  persons  in  public 
trust,  civil,  ecclesiastical,  or  mititary,  io  this 
kingdom,  by  the  sixth  act  of  his  majesty's 
tbinl  parliament  ;*  as  it*  thefeby  they  were  to 
swear  to  every  proposition,  or  clause  of  the 
Confession  of  Faith  therein  mentioned  y  or  that 

*  Tills  Act  was  as  follows : 

**  Act  tment  Religion,  and  the  Test.  At  Cdin- 
biirgh,  the  last  day  of  Augusi,  16&1. 

**  The  which  day,  -our  sovereign  lord  >%ith 
his  estates  of  parliament,  considering  that  al- 
beit, by  many  wholesome  laws  made  by  bis 
ro^al  grandlather,  and  father  of  glorious  me- 
mory, a  :d  by  himself,  in  this,  and  his  other 
parliaments  since  his  happy  restoration,  the 
rrotestaut  rckgion  is  carefuHy  asserted,  esta- 
blished and  secured,  against  popery  and  |»ha«- 
nuticisiu :  yet  tlic  restless  adversaries  o(  our 
religion^  do  not  cease  to  propagate  their  errours, 
and  to  seduce  his  majesty's  subjects  irom  their 
duty  to  God,  and  loyalty ,  to  his  v  ice-gtsrent,  and 
tooveilurn  the  established  religion,  by  intro^ 
duciug  their  superstitions  and  delusions,  into 
his  church  and  kingdom.  And  knowing  thnt 
'.  nothing  can  more  increase  tlie  numbers  and 
conlidence  of  papists,  aud  shismatical  dissent- 
ers from  the  estaolished  church,  then  the  suk- 
pinc  neglect  of  putting  in  execution  the  geod 
luu  s  provided  against  them,  together  with  weir 
hopes  to  insinuate  themselves  into  otiices  and 
places  uf  trust  and  public  employment.  There- 
ibre,  his  luajesty,  from  his  princely  and  pioms 
zealytouuuBtaift  aod  preseiTe  the  proteiKaiiit 


871]   STATE  TRIALS,  83  Charles  II.  l6U.^Trtal  of  ih$  Earl  of  Argyh,    ^87^ 


invasion  were  made  by  it  upon  tboe  intrinsic  ' 
spiritual  power  of  the  church,  or  power  of  the 
keys,  or  as  if  the  present  episcopal  govern- 
ment of  this  national  churoh,  by  law  establish- 

religion,  contained  in  tlie  Confession  of  Faith, 
recorded  in  the  first  parliament  of  king  James 
the  Sixth,  which  is  founded  on,  and  agreeable 
to  the  ^Tritten  word  of  God  ;  doeth,  with  advice 
and  consent  of  his  estates  of  parliament,  require 
and  command,  all' his  officers^  judges  and  ma- 
gistrates^ to  put  tlie  laws  made  a^^inst  popery 
and  papish  priests,  Jesuits,  and  all  persons  of 
any  other  order  in  the  popish  church,  especially 
•gainst  sayera  and  hearers  of  mass ;    venders 
and  dispersers  of  forbiddeD.books,  and  ressetters 
of  popish  priests,  and  excommunicate  papists  : 
«s  also,  agaiost  all  phanatick  separatists  from 
this  national  churcn;     against  preachers   at 
bouse,  or  field  conventicles,  and  the  ressetters, 
and  harbourers  of  preachers^  who  are  intercoro- 
Diuned ;  ac^ainst  disorderly  baptisms,  and  mar- 
riajges,  and  irregular  ordinat^ns,  and  all  other 
ahismatical  disorders,  to  full  and  vigorous  ex- 
ecution, according  to  the  tenor  of  the  respecti?e 
acts  of  pai'liamcnt  thereanent  provided :  and 
that  his  majesty  *s  princely  care  to  have  these 
laws  put  in  execution,  against  those  enemies  of 
the  protestaiit  religion,  may  the  more  clearly 
iappear :    he  doeth,  with  advice    and  consent 
aforesaid,  statnt  and  ordain,  that  the  ministers 
of  each  paroch,  give  up  in  October  yearly,  to 
their  respective  ordinaries,  tme  and  exact  lists 
of  all   papists,  and  schismatical  withdrawers 
from  the  public  worship,  in  their  respective  pa- 
Toches ;    whiqh  lists  are  to  be  subscribed  by 
them^  and  that  the  bishops  give  in  an  double 
of  the  said  lists  subscribed  by  them,  to  the  res- 
pective-sheriffs, stewards,  bailies  of  royalty,  and 
reality,  and  miagistrates  of  burghs,   to  the 
effect  the  said  judges  may  proceed  against  them 
according  to  law:    as  also,  the  sheriffs,  and 
other  magistrates  aforesaid,  ai*e  hereby  ordained 
to  give  an  account  to  his  majesty's  privy  coun- 
cil m  December  yearly,  of  their  proceedings 
against  those  papists,    and  phanatical   sepa- 
ratists, as  they  will   be    answerable  at  their 
-highest  peril.     And  Uiat  the  diligences  done 
by  the  sheriils,  bailies  of  regalities,  and  other 
magistrates  foresaid,  may  be  the  better  en- 
quired into  by  the  counol,  the  bishops  of  the 
respective  diocesses,  are  to  send  exact  doubles 
of  the  list  of  the  papists,  and  phanaticks,  to  the 
clerks  of  privy  council,  whereby  the  diligences 
of  the  sheriffs,  and  other  judges  foresaids,  may 
be  controlled  and  examined.     And  to  cut  off  all 
hopes,  from  papists  and  phanaticks  of  their  be- 
ing imployed  in  oihces  and  places  of  publick 
trust,  it  is  here  by  statut  and  ordained,  that  the 
following  oath  shall  be  taken  by  all  persons  in 
offices  and  places  of  publick  trust,  civil,  eccle- 
siastical, and  military,  especially  by  all  members 
of  parliament,  and   all  electors  of  members  of 
parliament,  all  privy  counsellers,  lords  of  ses- 
sion, members  of  exchequer,  lords  of  justiciary, 
and  other  members  of  these  courts ;  all  officers 
of  the  ciowD,  and  state,  all  arch-lwsbops  and 


ed,  were  thereby  exposed  to  the  hazard  of  al« 
tcration  or  subversion :  all  which  are  far  from 
the  intention  or  design  of  the  parliaments  im- 
posmg  this  oath,  and  from  the  genuine  sense 

iHshops,  and  all  preachers  and  mbusters  of  tbe 
gospel  whatsoever ;    all  persons  of  this  king- 
dom, named  or  to  be  named  commissioners  for 
the  borders;  all  members  of  the  commistioa 
for  church  affairs  ;  all  8heri|rs,  stewards,  bail- 
lies  of  royalties  and  regaliti^,  justices  of  tbe 
peace,  onioers  of  the  mint,  commissars  and 
their  deputs,  their  clerks  and  fiacals,  aH  advo- 
cates and  procurators  before  any  of  these  cautts, 
all  writers  to  the  signit,  all  publick  nottars,  and 
other  persons  imployed  in  writing  or  agenting: 
the  Lyon  king  at  arms,  heraulds,  pursevaikts, 
and  messengers  at  arms ;  all  coliectours,  sab- 
collectours  and  fermourers  of  his  majestie^s 
customs  and  excise ;    all  magistrats,  d^s  of 
gild,  councillers,  and  clerks  of  borgha  royal  and 
regaUty  ;  all  deacons  of  trades,   and  deacon 
conveeners  in  the  saids  burghs ;  aJl  masters  and 
doctors  in  universities,  coTledges,  or  schools ; 
all  chaplains  in  families,  pedagogues  to  children, 
and  all  officers  and  souldiers  in  armies,  forts, 
or  militia,  and  all  other  persons  in  publick  trust 
or  office  within  this  kingdom,  who  shall  pub- 
lickly  swear,  and  subscribe  the  said  oath  as 
follows,  viz.     The  arch -bishops,  chief  com- 
mander of  the  forces,  and  officers  of  tbe  crowo 
and  state,  and  cbuncellers,  before  the  ■ecrel 
council :  all  the  Lords  of  session,  and  all  niem« 
hers  of  the  colledge  of  justice,  and  otbers  de- 
pending   npon    them,    before    the    session; 
The  lords  of  justiciary,  and  those  depenifing 
npon   that  comt,  in  the  justice  court:  the 
Lords,  and  other  members*  of  exchequer,  be- 
fore the  exchequer.      All  bishops,  before  tbe 
arch-bishops :   all  the  inferiour  cler^,  com^ 
missars,  masters  and  doctors  of  universiti^Si, 
and  schools,  chaplains  and  pedagogues,  before 
the  bishops  of  the  respective  diocesses :  sberifis, 
Stewarts,  bailiea  of  royalty  and  r^pality,  and 
those  depending  on  these  jurisdictions,  before 
these  respective  courts :    and  provosts,  bailies 
and  others  of  the  burgh,  before  the  town  coun- 
cil :  all  collectors,  and  fermourers  of  the  king^t 
customs  and  excise,  before  the  exchequer ;  toe 
commissioners  of  the  borders,  before  tbe  privy 
council :  all  justices  of  peace,  before  their  coo- 
veener,  and  the  officers  ot  the  mint  before  tbe  ge- 
neral of  the  mint ;  and  tiie  officers  of  the  forces, 
before  th^  commander  in  chief ;   and  common 
souldiers  before  their  respective  officers;  tbe 
Lyon  before  the  privy  council ;  and  heraulds, 
pursevants,  and  messengers  at  arms,  before  the 
Lyon.    And  his  mayesty,  with  consent  foresaid 
statuts  and  ordains,  that  all  those  who  presently 
.possess  or  enjoy  any  of  the  foresaid  offices* 
publick  trusts,  or  imployments,  shall  take  and 
subscribe  the  following  oath,  in  one  of  the 
foresaid  offices,  in  manner  before  prescribed, 
betwixt  and  the  first  of  January  next,  nhidii* 
to  be  recorded  in  die  registers  of  the  respective 
courts,  and  extracts  thereof  under  the  clerks 
hands,  to  be  reported  to  his  majesties  pii^J 
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ftnd  tneaning'  thereof:  therefore  his  royal  high- 
ness, his  majesty's  high  coromissioner,  and 
lords  of  the  priyy- council,  do  allow,  a.itha- 
rize,  and  impower  the  archbishops  and  bishops 

council,  betwixt  this  and  the  first  of  March 
next,  1682,  and  there  afterr  n  any  other  courts, 
whereof  they  are  judg^es  or  members,  the 
first  time  thoy  shall  sit,  or  exerce  in  any  of 
these  respective  courts :  and  ordaiiis,  that  all 
who  shall  hereafter  be  promoted  to,  or  imploycd 
in  any  of  the  foresaids  offices,  trusts,  or  imploy  - 
ments  shall  at  their  entry  inta  and  before  their 
exercing  thereof,  take  and  subscribe  the  said 
obA  in  manner  fwesaid,^  o  be  recorded  in  the 
reffisters  of  the  respective  courts,  and  reported 
tohis  majesties  privy  council  within  the  space  of 
forty  days  after  their  takings  the  same :  and  if 
any  shall  presume  to  exercise  any  of  the  said  of- 
fices, or  imploymenis,  or  any  publick  office,  or 
tmst,  within  this  kingdom,  (the  kinor»8  lawful 
brothers  and  sons  only  excepted)  unlilthey  take 
the  oath  foresaid,  and  subscribe  it,  to  W  re- 
corded in  the  registers  of  the  i-espective  courts, 
they  shall  be  declared  incajmblc  of  all  publick 
trust  there  after  and  further  be  punished  with 
the  loss  of  their  moveables,  and  fiferent  es- 
clfeat,  the  one  half  whereof  to  be  given  to  the 
informer,  and  the  other  half  to  belonj^  .iohis 
majesty,  and  his  majesty,  with  advice  roresaid, 
recommends  to  his  pnvy  council  to  see  this 
act  put  to  due  and  vigorous  execution." 

The  Test,  containiujg  the  Oath  to  be  taken  by 
all  Persons  in  public  Trust  • 


«< 


I  solemnly  swear,  in  the  presence  of  the 
eternal  God,  whom  I  invoke  as  judge,  and 
AvitneSs  of  the  sincere  intention  of  this  my 
oath.  That  I  own,  and  sincerely  profess  the 
true  Protestant  religion,  contaiue'd  m  the  Con- 
fession of  Faith,  recorded  in  the  first  parlia- 
ment of  king  James  the  6th,  and  that  I  believe 
the  same  to  be  founded  on,  and  agreeable  to 
the  written  word  of  God.  -  And  I  promise  and 
swear,  that  I  shall  adhere  thereunto,  during 
all  the  days  of  my  life-time ;  and  shall  endea- 
vour to  educate  my  children  therein ;  and  shall 
never  consent  to  any  change  or  alteration  con- 
trary thereto,  and  that  I  diisown  and  renoimce 
all  such  principles,  doctrines,  or  practices, 
whether  popish  or  fanatical,  which  are  con- 
trary unto,  and  inconsistent  with  the  said  Pro- 
testant Religion,  and  Confession  pf  Faith. 
And  fin*  testification  of  my  obedience  to  my 
most  gracious  sovereign  Charles  the  2nd,  1 
do  afiirm,  and  swear  by  this  my  solemn  oath, 
that  the  king's  majesty  is  the  only  supreme 
governor  of  this  realm,  over  all  persons,  and 
m  all  causes,  as  well  ecclesiastical  as  civil : 
and  that  no  foreign  prince,  person,  pope,  pre- 
late, state  or  potentate,  hath,  or  ougnt  to  have 
any  jurisdiction,  power,  superiority,  pre-emi- 
nency,  or  authority,  ecclesiastical  or  civil, 
withm  this  realm.  And  therefore  I  do  utterly 
renounce,  and  forsake  all  foreign  jurisdictions, 
powers,  superiorities,  and  authorities :  and  do 
promise,  tW  from  beacefoYth  I  shall  bear 


to  administer  this  oath  and  test  to  the  minis* 
ters,  in  their  respective  dioceses,  in  this  express 
sense:  (1.)  That  though  the  Confession  of 
Faith,  ratified  in  parliament  156T,  was  framed 

faith,  and  true  alle^ance  to  the  king's  ma- 
jesty, his  heirs  and  tawful  successors  ;  and  to 
my  power  shall  assist  and  defend  all  rights, 
jurisdictions,  prerogatives,  privileges,  prefer- 
ments and  autnorities  belonging  to  the  king's 
majesty,  his  heirs  and  lawful  successors.  And 
I  further  affirm  and  swear  by  this  my  solemn 
oath,  that  I  jud^e  it  unlawful  for  subjects, 
upon  pretence  of  reformation,  or  any  other 
pretence  whatsoever,  to  enter  into  covenants 
or.  leagues,  or  to  convocate,  convene,  or  as- 
semble in  any  councils,  conventions  or  assem- 
blies, to  treat,  consult,  or  determine  in  any 
matter  of  state,  civil  or  ecclesiastic,  vrithout 
his  majesty's  special  command,  or  express  li- 
cense had  thereto  ;  or  to  take  up  arms  against 
the  king,  or  these  commissionate  by  him.  And 
that  I  shall  never  so  rise  in  arms,  or  enter 
into  Rucli  covenants  or  assemblies :  and  that 
there  lies  no  obligtition  on  me  from  the  Na- 
tional Covenant,  or  the  Solemn  League  and 
Covenant  (commonly  so  called)  or  any  other 
manner  ot  way  whatsoever,  to  endeavour  any 
change  or  alteration  in  the  government,  <nther 
in  church  or  state,  as  it  is  now  established  by 
the  laws  of  this  kingdom.  And  I  promise  and 
swear,  that  I  shall,  with  my  utmost  power, 
defend,  assist  and  maintain  his  majesty's  juris- 
diction aforesaid  against  all  deadly.  And  I 
shall  never  decline  his  majesty's  power  and 
jurisdiction,  as  I  shall  answer  to  Gfod.  And 
finally,  1  affirm  and  swear,  that  this  my  So- 
lemn oath  is  giren  in  the  plain  genuine  sense^ 
and  meaning  of  the  words,  without  any  equi« 
vocation,  mental  reservation,  or  any  manner 
of  evasion  whatsoever ;  and  that  1  shall  not 
accept  or  use  any  dispensation  from  any  crea- 
ture whatsoever.    So  help  me  God." 

The  following  was  the  Confession  of-Faith  r 

The  Confession  of  the  FArrn  and  Doctrine, 
beleeved  and  professed  by  the  Protestantes 
of  Scotland,  exhibited  to  tlie  Esiatis  of  the 
same  in  I^rliament,  and  be  their  publick 
Votis  authorized,  as  a  Doctrine  grounded 
upon  the  infallible  word  of  God. 

1.     Of  God. 

We  confesse  and  acknowledge  ane  onely 
God,  to  whom  onelie  we  mast  cleave,  whoiiic 
onelie  we  must  serve,  whom  onelie  we  must 
woi*ship,  and  in  whom  onlie  we  must  put  our 
tiiist,  who  is  eternal,  infinit,  unmeasurable, 
incomprehensible,  omnipotent,  invisible,  ane 
in  substance,  and  yet  distinct  in  three  per- 
sonnis,  the  Father,  the  Sonne,  and  the  Iiolie 
Ghost.  Be  vhom  we  confesse  and  bclleie 
all  thinges  in  heaven  and  earth,  alswel  visible 
as  invisible,  to  have  bene  created,  to  be  re- 
tcined  in  their  being,  and  to  be  ruled  and 
guyded  be  his  inscrutable  providence,  to  cik^ 
eno,  as  his  eternal  wisdome,  goodnes,   vtjtA 
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ed  on  the  word  of  God,  contained  in  that  Co&« 
fession  as  it  is  oppoaed  to  popeiy  and  raoa- 
ticism.  (2.)  That  by  the  Test,  or  any  claoit 
tlierein  contained,  no  invaiion  oi;  enoroacbmeat 

preserved,  and  mair  marreilously  djeliTeredi 
from  the  bondage  and  tyrannie  of  Pharaoh,  to 
thorn  he  gare  his  iawes,  constitutions  and  ce- 
remonies, them  he  possessed  in  the  Land  U 
Canaan,  to  them  after  J  adges  and  after  Saul,  he 
gaTe  David  to  be  king,  to  whome  he  made  pro- 
uiiso,  that  of  the  fruite  of  his  loynes  suld  aae 
sit  for  ever  upon  his  regal  seat.  To  this  same 
people  from  time  to  time  he  sent  prophets,  to 
reduce  them  to  tiie  riglU  way  ot  tlieir  God : 
from  the  quhilk  oftentimes  they  declined,  be 
idolatry,  and  albeit  that  for  their  stubbome  con- 
tempt of  justice  he  was  compelled  to  glvethem 
into  the  bauds  of  their  enemies,  as  beibir  was 
threatned  by  the  mouth  of  Moses,  in  m 
meikle  tliat  the  haly  ciltie  was  destroved,  the 
temple  burnt  with  tire,  and  the  haiU  laud  left 
desolate  the  space  of  Ixx.  zeai's  :  Zit  of  mercy 
did  he  reduce  them  again  to  Jerusalem,  where 
the  cittie  and  temple  were  re-edified,  and  they 
against  all  temptations  and  assaultes  of  ^than, 
did  abide  till  the  Messiascame,  acconiiogto 
the  promise. 

6.    Of  the  Incarnation  of  Christ  Jesus. 

Quhen  the  fulness  of  time  came,  God  sent  hii 
Sonne,  his  eternal  wisdomc,  the  substance  of 
his  aw  in  glory  in  this  warld,  quha  tuke  the 
nature  of  manhcad  of  tlte  substance  oi'woinaii, 
to  wit  of  a  virgine,  and  that  be  operatiounof  tlie 
Uolie  G  host :  A  net  so  was  borne  tue  just  seede  of 
'David,  the  angel  of  tlie  great  council  of  God, 
the  «ery  Messias  promised  whom  we  confesse 
and  acknau  ledge  Emmanuel,  rery  God  and 
very  man,  two  perQt  ualurea  imited,  and  joyned 
in  one  persoun.  Be  (juhilk  our  coafessioun  we 
condemn  the  damnable  and  jiestilent  heresies  of 
^rrius,  Marcion,  Eutyches,  Kestorius,  and  sik 
uthers,  as  either  did  denie  the  etemitie  of  his 
God-head,  or  the  vcritie  of  his  humaine  nature, 
or  confounded  thciu,  or  asit  divided  them. 

7.     Why  it  behooved  the  Mediator  to  be  very 
God  and  very  Man. 

We  acknawledge  and  coHfesse,  that  this 
maist  wondcrous  conjunction  betnixt  the  God- 
head, and  the  Man-htjud  in  Christ  Jesus,  did 
proceed  from  the  eternal  and  immntahlc 
decree  of  God,  from  quhilk  all  our  salvatioa 
spiings  and  depends. 

8.    Electioun. 

For  that  same  eternal  God  and  Father,  wbo 
of  meere  grace  elected  us  in  Christ  Jesus  too 
Sonne,  before  the  foundation  of  the  warki  was 
iaide,  appointed  liim  to  be  our  bead,  our  brother, 
our  pastor,  and  great  bishop  of  our  sauls.  Bat 
because  that  the  enimitie  betwixt  the  justice  af 
God  and  our  sins  was  sik,  that  na  flesh  be  'VfgKiSt 
culd,  or  might  have  attained  unto  God,  it  be- 
hooved that  the  Sonne  of  God  suU  descend 
u&to  us,  and  takehimselfea  bodie  of  our  bodie, 


in  the  infancy  of  reformation,  and  deserves  its 
due  praise,  yet  by  the  Test  we  do  not  swear  to 
every  proposition,  or  clause  therein  contained, 
but  only  to  the  true  Protestant  religion,  found- 

justice  hes  appoynted  them,  to  the  manifesta- 
tion of  his  awin  glorie. 

3.     Of  the  Creation  of  Man. 

We  confesse  and  acknawledge  this  our  God 
to  have  created  man,  to  wit,  our  first  father 
Adam,  to  his  awin  image  and  similitude,  to 
whome,  he  gave  uisdome,  lordship,  justice, 
free-will,  and  deir  knowledge  of  himselfe,  so 
that  in  the  fruiU  nature  of  man,  there  culd  be 
noted  no  imperlectioun.  Fra  quhilk  honour  and 
perfectioun,  roan  and  woman  did  bot  he  fall : 
the  wonaan  being  deceived  be  the  serpent,  and 
man  obeying  the  voyce  of  the  woniau,  both 
conspyring  against  the  soverainc  majestic 
of  God,  who  m  expressed  words  had  before 
threatened  death,  git  they  presumed  to  eat  of 
the  forbidden  tree. 

3.     Of  Original  Sinne. 

Be  quhilk  transgressioun,  commounlie  call- 
ed original  sinne,  wes  the  image  of  God  utter- 
lie  defaced  in  man,  and  he  and  his  posteritie 
of  nature  become  cnimies  to  God,  slaves  to 
Satban,  and  servandis  unto  sin.  In  samcikle 
that  death  everlasting  hes  had,  and  sail  have 
power  and  dominioun,  over  all  that  have  not 
been,  ar  not,  or  sail  not  be  regenerated  from 
above,  quhilk.  regeneratioun  is  wroeht  by  the 
power  of  the  liolie  Ghost,  working  in  the 
nartes  of  the  elect  of  God,  ane  assured  ^Btith  in 
the  promise  of  God,  reveilcd  to  us  in  his  word, 
be  quhilk  fiuth  we  apprehend  Christ  Jesiu, 
with  the  graces  and  beuelitcs  promised  in  him. 

4.     Of  the  Kevdation  of  the  Promise. 

For  this  we  constantlie  bclccve,  ihat  God 
afier  the  feirful  and  horrible  defection  of  man, 
Ira  his  obedience,  did  seek  Adam  againe,  call 
upon  him,  rebuke  his  sin,  convict  hmt  of  the 
same,  and  in  the  end  made  unto  him  ane  moot 
joyful  promise,  to  wit,  that  tlie  serd  of  the  wo- 
man suhl  break  down  the  serpent's  head,  that  is, 
be  said  destroy  the  works  of  the  devil'.  Quhilk 
promise,  as  it  was  repeated,  and  made  mair 
clear  froijs  time  to  time  ;  so  was  it  inibraced 
with  joy,  and  maist  consatutlie  received  of  all 
the  faithful,  from  Adam  to  Noc,  from  Noe  to 
Abraham,  from  Abraliam  to  David,  and  soforth 
to  the  incarnatioun  of  Christ  Jesus,  all  (we 
meane  the  faithful  fathera  under  the  law)  did  see 
the  joyful  daie  of  Christ  Jesus,  and  did  rejoyce. 

5.    The  Continuance,  Increase  and  Prcserva- 
tioun  of  the  Kirk. 

We  maist  constantly  belecve,  that  God  pre- 
served, instructed,  multiplied,  honoured,  de- 
oered,  and  from  death  called  to  life,  his  Kirk  in 
all  ages  fra  Adam,  till  the  coming  of  Christ 
Jesus  in  the  flesh.  For  Abraham  be  called 
lix>m  his  fathers  cuntry,  him  he  instructed,  his 
secdc  hettttltiplied,  the  same  be  uurveiloiislie 
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18 1A^Ae  or  iQtcnded  upon  the  intrintio  spiritiud 
power  of  the  dburch,  or  power  of  the  keys,  aa 
It  was  exercised  by  the  apostles,  and  the  most 
pore  and  primitive  charch  ia  the  fint  three 

Hesh  of  our  flesh,  and  bone  of  our  bones, 
and  so  beoome  the  Mediator  betwixt  God  and 
man,  giving  power  to  so  many  as  beleere 
in  him  to  be  the  sonnesof  God,  as  himself  dois 
witnesse  I  passe  up  to  mv  Father,  and  unto 
sttir  Father,  to  my  God  and  unto  zuir  God.  Be 
qubiik  maist  holie  fratemitie,  quhatsaerer  wee 
have  tynt  in  Adam,  is  restored  unto  us  againe. 
And  for  this  cause,  ar  w6  noi  affrayed  to  call 
God  our  Father,  not  sa  meikle  because  he  hes 
created  us  (quhilk  we  hare  common  with  the 
reprobats)  aa  for  that,  that  be  hes  giren  to  us  his 
onely  Sonne,  to  be  our  brother,  and  gircn  unto 
us  grace,  toacknawiedge  and  imbraoehim  for 
sur.on}ie  Mediatour,as  before  is  said.  It  be- 
hooved farther  the  Messias  and  Redeemer  to  be 
rery  God,  and  very  man,  because  he  was  to 
underlie  the  punisbsaent  due  for  our  transgres- 
sions, and  to  present  himselfe  in  the  presence 
of  his  Father's  judgement,  as  in  our  person, 
to  suffer  for  our  transgression  and  iaobedienoe, 
be  death  to  overcome  him  that  was  author  of 
deatfa.  Bot  because  the  oneiv  Qod-head  culd 
not  suffer  death,  neidier  zitciitd  the  onlie  man- 
head  overcome  the  samine,  he  joyned  both  to- 
gither  in  one  persone,  that  theirabecillttie  of  the 
ane,  suld  suffer  antl  be  subject  to  death,  (qubilk 
we  had  deserved.)  And  the  infinit  and  iuvincible 
power  of  the  nther,  to  wit,  of  the  God-head;  suld 
triumph  and  purcbasse  to  us  life,  libertie,  and 
perpetual  victory:  And  so  we  coniess,  and 
maist  undoubtedly  beleeve. 

9.     Christ's  Death,  Passion  and  Burial. 

That  our  lord  Jeans  offered  himselfe  a  volun- 
tary sacrifice  unto  bis   Father  for  us,  that  he 


centuries  after  Christ,  and  which  is  still  re- 
served entirely  to  tlie  church.  (3.)  That  the 
Oath  and  Test  Is  without  any  prejudice  to  the 
episoopal  government  of  this  national  church, 

our  Lord  Jesus  crucified,  dead  and  bnrycd,  quha 
descended  into  Hell,  did  ryse  ^aine  for  our 
justification,  and  destroying  of  hiui  quha  waa 
the  author  of  death,  brocht  life  againe  to  us, 
that  Mere  subject  to  death,  and  to  the  bondage 
of  the  same.  We  knaw  that  his  reaurree-^ 
tion  was  confirmed  be  the  testimonie  of  his 
verie  enimies,  be  the  resurrection  of  the  dead, 
quhais  sepultures  did  oppen,  und  they  did  rise, 
and  appeared  to  mony,  within  the  cittie  of  Je** 
rusalem.  It  was  also  confirmed  be  the  tes- 
timonie of  his  angels,  and  be  the  senses  and 
judgments  of  his  apostles,  and  of  uthers  quha 
had  conversation,  and  did  eat  and  dnuk  willk 
him  after  his  resurrection. 

11.    Ascension. 

We  nathiRg  doubt,  bot  the  self  same  bodie, 
qubilk  was  borne  of  the  Virfl(ine,  was  crucified, 
dead,  and  buried,  and  qohilk  did  rise  againe  did 
ascend  into  the  heavens,  tor  the  accomplish- 
ment of  all'  thinges :  quhere  in  oitr  names,  and 
for  our  roiufort,  he  hes  received  all  power  in 
heaven  and  earth,  quhere  he  sittes  at  the  ricbt 
band  of  the  Father  inaugurate  in  his  kingdome. 
Advocate  and  onelie  Mediator  for  us.  Cluhtlk 
glorie,  honour  and  prerogative,  he  akmo 
ainonges  the  brethren  sail  possess,  till  that  all 
his  enemies  be  nuide  liis  futestule,  as  that  we 
uodoubtedlie  beleeve,  they  sail  be  in  the  final 
judgment:  To  the  execution  whereof  we  cer- 
taiiilie  beleeve,  that  the  same  our  Lord  Jesus  sail 
visiblic  returue,  as  that  he  was  sena  to  ascend. 
And  then  we  firmely  belisve,  that  the  time  of 
refreshing^  and  restitution  of  all  things  sail  cum 


mfieied  contradiction  of  sinners,  that  he  was  1  in  sameikle  thatthir,  that  fra  the  beginning 

wvunded  and  plagued  fi)r  our  transgressiouns,    have  suffered  violeuee,  injury   and  wraog  ibr 

that  hee  beiog  the  clean  innocent  I^mb  of  God,    richteousness  sake,  sail  inherit  that  blessed  im- 

vas  damned  in    the  presence  of  an  earthUe  |  mortalitie  promised  fra  the  beginning.      Bot 

judge,  that  we  suld  be  absolved  betbir  the  tri-    contrariwise   the  stubborne,  inobedient,  cruel 

bunal'seat  of  our  God.    That  he  suft'ered  not 

oolte  the  cruel  death  of  tlie  crosse  (qubilk  was 

accursed  be  the  sentence  of  God)  bot  also  that 

bee  suffered  for  a  season  the  wrath  of  his  Fa- 

Aer,  qubilk  sinners  had  deserved.     Bot  zit  we 

avow  that  he  remained  the  only  well  beloved 

and  Uessed  Sonne  of  his  Father,  even  in  the 

Buddest  of  his  anguish  and  torment,  qubilk  hee 

suffered  in  body  and  saule,  to  make  the  full  sa- 

tisfiiction  for  the  sinnes  uf  the  people.     Alter 

the  quhilk  we  confesse  and  avow  that  there  re- 

maines  na  \^her  sacrifice  for  sinne,  quhilk  gif 

any  aflBbme,  we  nathing  doubt  to  avow,  that 

they  ar  blasphemous  against  Cbrists  death,  ami 

the  eyerlasting  purgation  and  satisfactiou  pur- 

tfaased  to  us  be  the  same. 


10.     Resurrectioun. 

.We  nudoubtedlie  believe,  that  in  sameikle  as 
it  was  impossible,  that  the  delonrs  of  death 
airide  reteine  in  bondage  the  au;hoir  of  life,  that 


opprpssours  ;  filthie  personis,  idolaters,  and  all 
sortes  of  uniUithfuJ,  sail  be  cast  in  the  dungeon 
of  utter  darknesse  where  tlie  worme  sail  not  die, 
netiier  zit  their  tyre  sail  be  extinguished.  Tha 
remembrance  of  quhilk  day,  and  of  the  ju<%e« 
ment  to  be  executed  in  the  same,  is  not  onelie  to 
us  ane  brvdie,  whereby  our  carnei  lustes  ar  ere- 
frained,  &)t  ubwa  sik  inestimable  comfort,  that 
nether  may  tl>e  threatning  of  worldly  princes, 
nether  zit  the  feare^  of  tem{H>ral  deeftii  and  pre- 
sent danger,  move  us  to  renounce  and  forsake 
tbat  blessed  s(Kneiie,quhilk  we  the  merobei-shava 
with  our  head  and  oidie  Mediator  Christ  Jesus, 
whom  we  ronfessu  and  avow  to. be  the  Messias 
proroiseil,  the  onelie  Head  of  his  Kirk,  our  just 
Lawgiver,  our  onelie  hie  Priest,  Advocate  and 
JViediator.  In  quhilk  honoures  and  ofiices,  gtf 
man  or  angel  presuuie  to  intiikle  thenisielf ' 
we  utterlie  detest  and  abhorre  them,  as  Uas- 
phenious  to  our  soveraine  and  supreme  gover- 
nor Christ  J  esu^. 
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cisions  his  majesty  hath  ilectared  he  will  in- 
riolabljf  and  unalterably  preserve.  And  ap- 
point the  archbishops  and  bishops  to  require 
the  ministers  in  their  respective  ojoceses^  with . 


which  is  declared  by  the  first  act  of  the  second 
session  of  Ins  majesty's  first  parhament,  to  be 
most  agreeable  to  the  word  or  God,  and  most 
suitable  to  monarchy,  and  which  upon  all  oc> 

12.     Faith  in  the  Holy  Ghost. 

This  our  faith  and  the  assuratice  of  the  same? 
proceeds  not  fra  flesh  and  blude,  that  is  to  say, 
fra  na  natural  powers  within  us,  hot  is  the  in- 
spiration of  the  Holy  Ghost :  whome  wc  con- 
fesse  God  equal  with  the  Father  and  with  his 
Sonne,  quha  sanctifyis  us,  and  brings  us  all  in 
veritieto  be  his  awin  operation,  without  whome 
we  sulde  remainefor  ever  enimies  to  God,  and 
ignorant  of  his  Sonne  Christ  Jesus.  For  of 
nature  we  arc  so  dead,  so  blind,  and  so  perverse, 
that  nether  can  we  feill  when  wc  ar  pricked, 
seetheltcbt  when  it  shines,  nor  assent  to  the 
will  of  God  when  it  is  re  veiled,  unless  the  spirit 
of  the  Lord  J^us  quioken  that  qnhilk  is  dead, 
remove  the  darknesse  from  our  myndes,  and 
howe  our  stubbnrne  hearts  to  the  obedience  of  his 
blessed  will.  And  so  as  we  confesse  that  God 
the  Father  created  us,  wheD  we  were  not ;  as  his 
8onne  our  Lord  Jc%U8  redeemed  us,  when  wee 
were  enirqies  to  him :  so  also  do  confesse  that  the 
Holy  G hast  doth  sanctifie  and  ref^enerat  us, 
without  all  respect  of  ony  merite  preceedinji^ 
from  us ;  be  it  before,  or  be  it  after  our  ret^ne- 
ration.  To  speak  this  ane  thing  zit  mair  plaine 
words:  as  we  willingly  spoyie  ourselves  of  all 
honour,  and  gloir  ot  our  awin  creation  and  re- 
demption :  so  do  we  also  of  our  i^eneration 
and  sanctification :  for  of  ourselves  we  are  not 
sufficient  to  think  one  gudethocht,  hot  he  quha 
hes  begun  the  wark  in  us,  is  onlie  that  conti- 
newis  us  in  the  same,  to  the  praise,  and  glorie 
of  hb  undeserved  grace. 

14.     The  Cause  of  Gude  l\'arke8. 

Sa  that  the  cause  of  gude  warkes,  we  con- 
fesse to  be  not  our  iree  will,  hot  the  spirit  of  the 
Lord  Jesus,  who  dwelling  in  our  hearts  be  trewe 
faith,  bringes  furth  sik  warkes,  as  God  hes  pre- 
pared for  us  to  walk  in.  For  this  we  maist  boldilie 
atfirme,  that  blasphemy  it  is  to  say,  that  Christ 
abydes  in  the  heartes  of  sik,  as  in  whome  there 
Is  no  spirit  of  sanctification.  And  therefore  we 
feir  not  to  affirmo,  that  murtherers,  oppressers, 
cruel  persecuters,  adulterers,  huremongers, 
filthy  persouns,  idolaters,  drunkards,  thieves, 
and  all  workers  of  iniquity,  have  nether  trew 
faith,  nether  any  portion  of  the  spirit  of  the 
Lord  Jesus,  so  long  as  obstinatlie  they  continew 
in  their  wickedness.  For  how  soone  that  ever 
the  spirit  of  the  Lord  Jesus  (ouhilk  God's  elect 
children  receive  be  trew  faith)  taks  possession 
in  the  heart  of  ony  man  so  soone  dois  he  re- 
generate and  renew  the  same  man.  So  that 
he  beginnis  to  bait  that  quhilk  before  he  loved, 
and  begins  to  love  that  quhilk  befbir  he  hated, 
and  fra  thine  cummis  that  continual  battel, 
quhilk  is  betwixt  the  flesh  and  the  spirit  in 
God's  children  ;  till  the  0esh  and  natural  man, 
accoi'ding  to  the  awin  corruption,  lusies  for 
tbintfcs  pleasand  and  delectable  onto  the  self,  and 
gru<^es  in  advwdty,  ig  lyilsd  up  in  prospeiity, 


and  at  every  moment  is  prone  Und  reddie  to 
ofiendthe  majestie  of  God.  Bot4he  spirit  of 
God,  quliilk  gives  witnessincf  to  our  spint,  that 
we'  are  the  sonnes  of  God,  makis  us  to  re- 
sist filthie  pleasures,  and  to  ^ane  ia 
God^s  presence,  for  deliverance  fra  this  bondase 
of  corruption :  and  finally  to  triumph  over  an 
that  it  reigne  not  in  our  mortal  booyis.  This 
battel  hes  not  the  carndmen,  being  destitute  of 
Goil's  spirit,  hot  dois  follow  sind  obey  sinne  with 

greedines,  and  without  repentance,  even  as  the 
evil,  and  their  corrupt  lustes  do  prick  tbem. 
Bot  tlie  sonnes  of  God,  as  before  w€>s  said,'doif 
fecht  against  sinne,  dos  sob  and  mume,  whea 
they  perceive  themselves  tempted  in  iniquitie : 
anagif  they  fa]l,they  rise  agame  with  earnest 
and  unfeigned  repentance,  and  thir  thing  is  they 
flo  not  be  their  awin  power,  bot  tlie  power  of  the 
Lord  Jesus,  without  whome  they  were  aUe  to 
do  nothing. 

15.     What  warkes  ar  reputed  gude  befoir  God. 

We  confesse  and  acknawledge,  that  God  hes 
given  to  man  his  holy  law,  in  quhilk  not  only 
ar  forbidden  all  sik  warkes  as  displcis  and 
offend  bis  Godlie  Majestie,  bot  alswa  ar 
commanded  all  sik  as  pleis  hira,  and  as  heh«!f 
promised  to  rewaird.  And  thir  warks  be  of 
tu  a  sortes.  The  ane  are  done  to  the  hononr  of 
God  the  uther  to  the  profiteof  our  nichtbouris: 
and  both  have  the  reveiled  will  of  God  for  their 
assurance.  To  have  ane  God,  to  worschip  and 
honour  him,  to  call  upon  him  in  all  our  troubles, 
reverence  his  holy  name,  to  heore  his  word,  to 
believe  the  same,  to  communicate  with  his 
holy  sacraments,  are  the  warkes  of  the  flist 
tabiil.  To  honour  father,  mother,  princes  and 
rulers  and  superiour  powers  ;  to  love  them,  to 
support  them,  zea  to  obey  their  charges  (not 
repugning  to  the  coramandmentof  God)  tosare 
the  lives  of  innocents,  to  represse  tyrannic,  to 
defend  the  oppressed,  to  keepe  our  bodies  cleane 
and  halie,  to  live  in  sobemes  and  temperance, 
to  deal  jnstlie  with  all  men  both  in  woixl  and  deed; 
and  finally  to  reprosse  all  appetite  of  our  nicht- 
bouris hurt,  are  the  gude  warkes  of  the  second 
tahili  quhilk  are  maist  pleising  and  acceptabil 
\mto  Gotl,  as  the  warkes  that  are  commanded 
be  himselfe.  The  contrary  quhairof,  is  sinnt 
maist  odious,  quhiik  alwaycs  displeisis  hira,  and 
provokes  him  to  anger ;'  As  not  to  call  upon 
alone,  when  we  have  need,  nor  to  hear  his 
word,  with  reverence,  to  contemne  and  de- 
spise it,  to  have  or  worschip  idols,  to  roaioteoe 
and  defend  idolatrie,  hchtlie  to  esteem  the  re- 
verend name  of  God,  to  prophane,  abuse  or 
contemne  the  Sacraments  of  Christ  Jeaius,  to 
disobey  or  resist  ony  that  God  hes  placed  m 
authoritie  (quhilk  they  passe  not  over  the 
boundes  of  their  office)  to  murther,  or  to  con- 
sent thereto,  lo  beare  hatred,  or  to  led  innooeflt 
blude  bee  sbedi  gif  weo  may  widistaad  U*' 
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their  first  «onveniene^,  tti  obey  th^  I^w  iA^ 
fl^earmg  aod  salMscribing  the  aforesaid  Oadi 
amd  Test  wtth  certification,  that  tlie  refuser^ 
sftall  be  esteemed  persons  disafi^ted  to  tlie 
Protestaat  religion,  and  to  his  majesty's  go- 

And  finally,  the  transffression  of  ony  uther 
cmnmaiidement  in  the  tirst  or  the  second  tabill : 
Wee  confesse  and  afiirme  to  be  sinne,,  by  the 
^•bittL  God's  anfer  and  displesure  is  kindled 
.  against  the  pro^  untbankliil  warld.  So  that 
gode  warkes  we  afiirme  to  be  thii^onlie,  that 
are  done  in  fiiith,  and  a?  God's  commandment 
qUha  in  his  bwe  hes  expressed  what  the  thingis 
be  that  pleis  him.  And  evil  warkis  we  affirme 
not  only  thir  that  expressedly  ar  done  affainstT 
God's  commandment:  bbt  thir  alswa  £atin 
nnttens  of  religion,  and  worscliipping  of  God, 
fates  na  nther  assurance  bot  the  raTcntioun  and 
opiniomi  of  man,  quhiflc  God  fra  the  beginning 
lies  ever  r^ected,  as  be  &e  prophet  Esay,  and 
be  our  Maister  Christ  Jesos  we  ar  taught  in 
these  words,  In  yain  do  they  worschip  me, 
teaching  Ibr  doctrine^  the  precepts  of  men. 

16.    The  Perlectioon  of  the  Law,  and  the  Im- 
perlectioun  of  Man. 

Tbe  lawe  of  God  we  confesse  and  acknaw- 
ledf^  maist  just,  nudst  equal,  maistbalie,  and 
Bsant  perfite  conmiaunding  thir  thingis,  quhilk 
being  wrocht  in  perfectioun,  were  abill  to  gire 
fife,  and  abill  to  bring  man  to  eternal  fblicitie. 
Bot  oar  natore  is  sa  corrupt,  sa  weake,  and  sa 
unperfite,  that  we  ar  never  abill  to  fulfill  the 
warkes  ofthe  \kw  in  f^erfectiomi.  Zea,  gif wesay 
we  have  nasinne,  even  after  we  are  regeneratea, 
we  deceive  onrselv^,  and  the  veritie  of  God  is 
not  in  OS.  And  therefore,  it  behowis  us  to  ap-' 
prehend  Christ  Jesus  with  his  justice  and  sa- 
tisfiiction,  quha  is  the  end  and  accomplishment 
of  the  law,  be  quhome  we  ar  set  at  this  liberty, 
that  die  curse  and  malediction  of  God  fall  not 
upon  OS,  albeit  we  fulfil  not  the  same  in  all 
po3mtes.  For  God  the  Father  beholding  us,  in 
the  body  of  his  Son  Christ  Jesus,  acceptis  our 
inperfite  obedience,as  it  were  perfite,  and  covers 
oor  warks,  quhilk  ar  defyled  with  inony  spott, 
with  tilie  justice  of  his  Sonne.  We  do  not  mean 
that  we  are  so  set  at  liberty,  that  wee  awe  na 
obedience  to  the  law  (for  tliat  wee  before  have 
plaudy  confessed)  bot  this  we  affirme,  that  iia 
man  in  earth  (Christ  Jesus  only  except)  hes 
giyen^gives^or  saU  give  in  worke,  that  obedience 
to  the  WW,  quhilk  the  law  requiris.  Bot  when 
we  have  done  all  things,  we  must  fall  downe 
aiMl  unfeindlT  confesse,  that  we  are  unprofitable 
aervands.  And  therefore,  qubosoever  boastis^ 
themselves  of  the  merits  of  their  awin  workes, 
or  put  their  trust  in  the  works  of  Supererga- 
tion,  boast  themselves  iri  ^at,  quhilk  is  nocht, 
jumI  pot  their  trust  in  damnable  idolatry. 

17.    Of  the  Silk. 

A^  webdieve  in  ane  God,  Father,  Sonne,  and 
Hlitte  Ohaist :  so  do  we  most  constantly  believe 
tliat  from  the  beginning  there  hes  bene  and  now 
is,  and  to  the  end  of  the  warld  sail  be,  ane 
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vemment ;  and  that  the  punishment  appointed 
by  the  foreaaid  siith  aet  of  his  mijesty^  third 

Sarliameiit^   shall  be  impartially  and  without 
elay  inflicted  upon  tkem.     By  me^ 

Pet.  Menzeis. 


Kirk,  tliat  is  to  say,  ane  company  and  multi- 
tude of  men  chosen  of  God,  who  ricbtly  wor- 
ship and  embrace  him,  be  trew  faith  in  Christ 
Jesus,  quha  is  the  only  head  of  the  same. 
Kirk  quhilk  alswa  is  the*  bodie  and  spouse  of 
Christ  Jesus,  quhilk  lUrk  is  Catholike,  that  is, 
universal,  because  it  conteinis  the  elect  of  all 
ages,  of  all  realmes,  nations,  and  toungues,  be 
they  of  the  Jewes  or  be  they  of  the  Gentiles, 
quha  have  commuAiou  and  societie  with  God  the 
Father,  and  with  his  son  Christ  Jesiis,  throw  the 
ssmctification  of  hisHaly  Spirit,  and  therefore 
it  is  called  thecommtmion,  notof  prophaneper- 
sounes,  botofSancts,  quha  as  citizens  of^the 
heavenly  Jerusalem,  have  ye  firuitioun  ofthe 
maist  inestimSible  benefites  to  wit,  of  ane  God^ 
ane  Lord  Jesus,  ane  faith,  and  ane  baptisme  ; 
ont  of  the  quhilk  Kirk,  there  is  nouther  lyfe, 
nor  Vernal  felicitie.  And  therefore  we'  utterly 
abhorre  the  blasphemie  of  them  that  affirme, 
that  men  quhilk  tive  according  to  equitie  and 
justice,  saube  saved,  quhat  reugioun  that  ever 
they  have  professed.  For  as  without'  Christ 
Jesus,  there  is  nouther  life  nor  sdvation  :  So 
sail  there  none  be  participant  thereof,  bot  sik  as 
the  Father  hes  given  unto  his  Sonne  Christ 
Jesns,  and  they  that  in  time  cum  unto  him, 
avowe  his  doctiiue  and  believe  into  'him,  (we 
comprehend  the  children  with  the  faithful  pa- 
rentes)  this  Kirk  is  invisible,  knawen  onelie  to 
God,  quha  alane  knawis,  whom  he  hes  chosen, 
and  comprehends  aiswcil  (as  said  is)  the  elect 
that  be  departed,  commonly  called  the  Kirk 
triumphant  and  th&tzit  Uve,  and  fecht  against 
sinne  and  Sathan,  as  sail  live  hereafter. 

18.    The  Immortalitie  of  the  Sanies. 

The  elect  departed  are  in  peace  and  rest  fra 
their  labours,  not  that  they  sleep,  and  come  to  a 
certain  oblivion,  as  some  phantastickes  do  af- 
firme ;  bot  that  they  are  delivered  fra  all  feare 
and  torn/lent,  and  autemptatioun,  to  quhilk  we 
and  dl  God  his  elect  are  subject  in  this  life, 
and  therefore  do  beare  the  name  of  the  Kirk 
militant :  As  contrariwise,  the  reprobate,  and 
unfaithfdl  departed  have  anguish,  torment  and 
paine,  that  cannot  be  expressed.  Sa  that  nei- 
ther are  the  aUe  or  the  uther  in  sik  sleepe,  that 
they  feele  not  their  torment,  as  the  parable  of 
Christ  Jesud  in  the  16th.  of  Luke,  his  words 
to  the  thiefe,  and  thir  wuitles  of  the  Saules 
crying  under  the  altar  :  O  Lord,  Uiou  that  art 
righteous  and  just,  how  long  sail  thou  not  re- 
vensfe  our  blude  upon  thir  that  dwellis  in  the 
earm,  dois  declair. 

19.  Ofthe  Notes,  be  the  quhilk  the  trew  Ktrk 
is  decerned,  fra  the  false,  and  quha  sail  be 
judge  of  the  doctrine. 

Because  that  Sathan,  from  the  beginning  has 
laboured  to  deck  his  pestilent  synagoge  widi 
3  L 
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His  Royal  Highness,  See. 

JVontiHwe  Pnesesy  Bishop  of  Edinburgh, 

Perth,  Treasurer  Deputy, 

Ancram,  Lundie, 

LeTingston,  Linlithgow, 
President  of  Session,      Roxburgh, 

Advo<;ate,  Balcarres, 

Winton,  Elphinston, 

Strathmore,  Re^^ister. 
Airley, 

This  <&y  the  earl  of  Aijg^le  beuuf  abont  to 
taketh^l«st,  as  a  commuBsioner  or  the  trea- 

the  title  of  the  Kirk  of  Qod,  and  hes  en- 
flamed  the  heartes  of  cruel  murtherers  to 
persecute  trouble  and  molest  the  trew  Kirk  and 
members  thereof,  as  Cain  did  Abel,  Ismael 
Isaac,  Esau  Jacob,  and  the  baill  priesthead  of 
the  Jewes,Chrlst  Jesus  himselfe,  and  his  Apos- 
tles after  him.  It  is  ane  thing  maist  requisite, 
that  the  true  Kirk  be  decerned  fra  the  filthie 
synagogues  be  clear  and  periite  notes,  least 
we  being  deceived,  receive  and  embrace  to  our 
awin  oondemnatioun,  the  ane  for  the  uther.  The 
notes,  stgnes,  and  assured  takens,  wherd>y  the 
immaculate  spouse  of  Chi-ist  Jesus  is  knawen 
fra  tlie  horrible  hariot,  the  Kirk  malignant :  we 
aifirme  are  neither  antiquitie,  title  usurped,  h- 
neal  descenoe,  place  appoynted,  nor  multitude 
of  men  approving  an  error  :  For  .Cain  in  age 
and  title  was  preferred  to  Abel  and  Seth  ;  Je- 
rusalem had  prerogative  above  all  places  of 
the  earth,  where  also  were  the  priesti  lineally 
cTescended  fra  Aaron,  and  greater  number  fol- 
lowed the  scribes,  pharisies,  and  priestes,  then 
nnfainedly  beleeved  and  improve  Christ  Jesus 
and  his  doctrine:  and  zit  as.  we  suppose, 
no  man  of  sound  judgement,  wiD  grant  that 
Ony  of  the  forenamed,  were  the  Kirk  of  God. 
The  notes  therefore  of  the  trew  Kirk  of  God,  we 
beleeve  confesse  and  avow  to  be,  first  the  trew 
preaching  of  ^he  word  of  God,  into  the  quhilk 
Ood  has  revealed  himselfe  unto  us,  as  the  writ- 
ings of  the  prophets  and  Apostles  dois  declair. 
S<M»ndly  the  nght.  administration  of  the  sacra- 
ments of  Christ  Jesus,  quhilk  mon  be  annexed 
imto  the  word  and  promise  of  God,  to  scale 
and  oonfirme  the  same  in  our  heartes.  Last, 
ecclesiastical  discipline  uprightlie  ministred,  as 
God  his  word  prescribes,  whereby  vice  is  re- 
pressed and  vertew  nurished.  Wheresoever 
then  thir  former  notes  are  scene,  and  of  ony 
time  continue(be  the  number  never  so  fewe  about 
two  or  three)  there  without  all  doubt  is  the  trew 
Kirk  of  Christ :  who  according  unto  his  pro- 
mise, is  in  the  midst  oi  them.  Not  that  uni- 
^rersal,  of  qpahiik  we  have  before  spoken,  hot 
particular  sik  as  was  in  Corinthus,  GaJatia, 
Ephesus,  and  uther  places,  in  quhilk  the  mi- 
nistrie  was  planted  be  Paul,  and  were  of  him- 
netfe  named  the  Kirks  of  God :  and  sik  Kirks, 
we  the  inhabitantta,  of  the  realme  of  Scot- 
land, proiessoris  of  Christ  Jesus,  prafessis 
our  selfis  to  have  in  our  citties,  townes, 
and  places  refonaedi  for  the  doctrine  taucht  in 
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sory,  and  having  upon  command  produced  a 
Mper  bearing  the  sense  in  which  he  took  the 
Test,  the  preceding  day,  and  in  which  he 
would  take  the  same,  as  a  commissioner  of  the 
treasury;  upon  consideration  tnereof,  it  was 
resolved,  that  he  cannot  sit  in  council,  not 
having  taken  the  Test  in  the  sense  and  mean- 
ing of  the  act  of  parliament,  and  therefore  was 
removed. 

The  Eari  of  Argyle's  £]q»lication  of  the  Tevt  ' 
when  he  took  it. 

I  have  considered  the  Test,  and  I  am  very  de* 
sn-ous  to  give  obedience  as  far  as  I  can.     J  am 

our  Kirkes,  conteined  in  the  v^ritten  word  of 
God,  to  wit,  in  buiks  of  the  4uld,  and  New 
Testamentis,  in  those  buikes  we  mesne,  quilk 
of  the  ancient  have  been  reputed  canonical.  Id 
the  quhilk  we  affirme,  that  all  tbingis  necessary 
to  be  beleeved  for  the  salvation  of  mankinde,  is 
sufficiently  expressed.  The  interpretatioaa 
quhairof,  wee  confesse,  neithor  appertaines  to 
private,  nor  publick  persone,  neither  zit  to  any 
Kirk,  for  ony  preheminence,  or  prerogative  per- 
sonal lie  or  locallie^  quhilk  ane  hes  above  ane 
uther,  hot  appertames  to  the  Spirit  of  God,  be 
the  quhilk  also  the  Scripture  was  writtes. 
When  coutroversie  then  happenis  for  the  - 
right  tmderstandinG[  of  ony  |)lace  or  sentence 
of  scripture,  or  for  the  reformation  of  ony 
abuse  within  the  Kirk  of  God,  we  ought 
not  sameikle  to  luke  what  men  before  us 
have  said  or  done,  as  unto  that  quhilk 
the  Halie  Ghaist  uniformelie  speakes,  within 
the  body  of  the  scriptures,  and  unto  that  qubiOc 
Christ  Jesus  hims^e  did,  and  commanded  to  be 
done.  For  this  is  ane  thing  universallie  granted, 
that  the  Spirite  of  God,  quhilk  is  the  Spirite  of 
unitie,  is  m  uathing  contrarious  unto  himselfe. 
Gif  then  the  interpretation,  determination,  ^or , 
sentence  of  any  doctor,  Kiijc^  or  coiincel,'  re- 
pugne  to  the  plaine  word  of' God,  written  in 
on^  uther  place  of  the  Scripture,  it  is  ane 
tbmg  maist  certaine,  that  there  is  not  tiie 
true  understanding  and  meaning  of  the  Halie 
Ghaist,  although  that  counsels,  realmes,  and  ' 
nationes  have  approved  and  received  the  same. 
For  we  dare  not  receive  nor  admit  ony  interpre- 
tation, quhilk  repiignes  to  ony  principal  poynt 
of  our  taith  or  to  ony  other  plaine  text  off^p* 
ture,  or  zit  unto  the  rule  of  charitie. 

90.    The  Authoritie  of  the  Scriptures. 

As  we  beleeve  and  confesse  the  Scriptures  of 
God  sufficient  to  instruct,  and  make  the  man 
of  God  perfite :  so  do  we  affirme  and  avowe 
the  authoritie  of  the  same,  to  be  of  God,  and 
nether  to  de^nd  on  men,  nor  angels.  Wes 
affirme  theretore  that  sik  as  allege  the  Scrip- 
ture, to  have  na  uther  authoritie,  hot  that  quhilk 
it  hes  received  from  the  Kirk,  to  he  blasphe- 
mous against  God,  and  injurious  to  the  tr^ 
Kirk,  quhilk  alwayes  heares  and  obeyis  the 
voyoe  of  her  awm  spouse  and  pastor,  bol 
takes  not  upon  her  to  be  maistresa  over  the 
samin. 
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csonfident  the  parliament  nerer  intended  to  impose 
oontradictory  oaths  ;  therefore  I  tliink  no  man 
can  explain  it  but  for  himself  Accordingly  I 
lake  it,  as  far  as  it  is  consistent  with  itself,  and 

221.    Of  General  Counceis,  of  their  Power,  An- 
thoritie,  and  Cause  of  their  Convention. 

As  we  do  notrashliedamne  that  qohilk  godly 
men  assembled  toffether  in  general  council 
lawfully  gathered,  have  proponed  upcm  us,  so 
without  just  examination,  dare  we  not  receive 
.  quhatsoever,  is  obtruded  unto  us  by  men  under 
the  name  of  general  Counceis ;  for  plaine  it  is, 
as  they  wer  men,  so  have  some  of  them  ma- 
mifesuie  erred,  and  that  in  matters  of  great 
weight  and  importance.    So  larre  then,  as  the 
council  provis  the  determination  and  commande- 
menttbat  it  gives,  bee  the  plaine  worde  of 
Ciod  ;  so  soon  do  we  reverence  and  embrace 
the  same.    Bot  gif  men  under  the  name  of  a 
oouncel,  pretend  to  for^e  unto  us,  new  artickles 
of  our  ^th,  or  to  make  constitutionis  repugn- 
ing to  the  word  of  God ;  then  utteriie  we  must 
refuse  the  same,  as  the  doctrine  of  devils, 
quhilk  drawis  out  Saules  frqm  the  voyce  of  our 
onlie  God,  to  follow  the  doctrines  and  consti- 
todones  of  men.    The  cause  then  quhy  that 
genei-al  councellis   convened,  was  netner  to 
make  ony  perpetual  law,  quhilk  God  before  had 
not  maid,  nether  zit  to  forge  new  artickles 
of  our  beliefe,  nor  to  give  the  word  of  God  autho- 
thoritie,  meikle  les  to  make^that  to  be  his  word, or 
lai  the  trew  interpretation  of  the  same,  quhilk 
vas  not  before,  by  his  haly  will,  expressed  in 
his  word :  bot  the  cause  of  councellis  (we  meane 
of  slk  as  merite  the  name  of  councellis)  was 
partlie  for  confutatioq  of  heresies,  and  for  giv- 
ing publick  confession  of  their  faith  to  the  pos- 
teritie  following,  quhilk  baith  they  did  by  tlie 
kuthoritie  of  God's  written  word  and  not  by  ony 
opinion  or  prerogative,  that  they  culdnot  erre, 
be  reason  of  theu*  general  assemblie :  And  this 
we  judge  to  have  beene  the  chief  cause  of  g-e- 
nerai  councellis  :  The  utherwasfor  gude  po- 
ficie  and  ordour,  to  be  constitute  and  obsen'ed  in 
the  Kirk,  quhilk  (as  in  the  House  of  God)  it 
becummis  all  things  to  be  done  decently,  and 
in  ordour.    Not  Uiat  we  think,  that  an  policie 
and  an  ordour  in  ceremonies,  can  be  appoynted 
for  all  ages,  times  and  places,  for  as  cer^pio- 
nies  sik  as  men  have  devised,  ar  bot  temporal : 
so  may  and  aucht  they  to  be  changed,  when 
th^  rather  foster  superstition,  then  tliat  they 
edifie  the  Kirk,  using  the  same. 

32.     Of  the  Saeramentes. 

As  the  fatheris  under  the  law,  besides  the  ve- 
litie  of  the  sacrifices,  had  twa  cniefe  saera- 
mentes, to  wit,  drcumcision  and  the  passe-over. 
Hie  despisers  and  contemners  whereof,  were 
not  reputed  of  God's  people :  sa  do  we  acknaw- 
ledge  and  confesse,  ttiat  we  now  in  the  time  of 
tiie  Evangel,  have  twa  chiefe  sacraments  ooelie, 
iMtituted  be  the  Lord  Jesus,  and  commanded 
to  be  used  of  all  they,  that  win  be  reputed 
members  of  his  body :  to  wit,  baptisme,  and  the 
sapper  or  table  of  the  Lord  Jesus,  called  the 


the  protestant  religion.  And  I  do  declare,  thct 
I  mean  not  to  bind  up  myself  in  my  station, 
and  in  a  lawful  way,  to  wish  and  endeavour  auy 
alteration  I  think  to  the  advantage  of  church  or 

communion  of  his  body  and  blude,  and  thir  sa- 
eramentes alsweil  of  Auld,  as  of  New  Testament 
now  instituted  of  God,  not  onclie  to  make  ao^ 
visible  difference,  betwixt  his  people,  and  th^y 
that  wes  without  his  league :  bot  also  to  exen;^ 
the  faith  of  his  children,  and  be  participation  of 
the  same  saeramentes,  to  seill  in  their  uertstiue 
assurance  of  his  promise,  and  of  that  most  bless- 
ed conjunction,  union  and  societie,  quhilk  the 
elect  have  with  their  head  Christ  Jesus.    And 
this  wee  utteriie  damne  the  vanitie  of  they,  that 
affinne  saeramentes  to  be  nathing  else  bot  naked 
and  baire  signes.    No,  we  assuredlie  beleeve^ 
that  be  baptisme,  we  are  ingrafted  in  Christ 
Jesus,  to  be  made  partakers  of  his  justice,  be 
quhilk  our  sinnes  ar  covered  and  remitted.  Aud 
alswa,  that  in  the  supper  richtUe  used  Christ 
Jesus  is  so  joyned  with  us,  that  hee  becummis 
very  nurishment,  and  fude  of  our  ^ules.    Not 
that  wee  imagine  anie   transubstantiation  of 
bread  into  Chnstes  body,  and  of  wine  into  his 
natural  blude,  as  the  papistes  have  pemiciouslie 
taucht,  and  damnabhe  beleeved  t  bot  this  unioun 
and  conjunction,  quhilk  we  have  with  the  body 
and  blude  of  Chnst  Jesus  in  the  richt  use  of 
the  sacraments,  wrocht  be  operatioun  of  the 
Haly  Ghaist,  who  by  trew  faith  carryis  us  above 
all  things  that  are  visible,  carqal  and  earthly^ 
and  makes  us  to  feede  upon  the  body  and  blude 
of  Christ  Jesus,  quhilk  wes  anes  broken  and- 
shed  for  us,  quhilk  now  is  in  heaven,  and  ap« 
pearis  in  the  presence  of  his  Father  for  us :  and 
zit  notvi'ithstanding  the  far  distance  of  place 
quhilk  is  betwixt  his  body,  now  glorified  in 
heaven,  and  us  now  mortal  in  this  earth :    zit 
we  man  assuredlie  beleeve,  that  the  bread  qu- 
hilk wee  break,  is  the  communion  of  Christes 
bodie,  and  the  cupe  quhilk  we  blesse,  is  the 
communion  of  his  olude.    So  that  we  conf  esse 
and  undoubtedlie  beleeve,  that  the  faithful  in 
the  richt  use  of  the  Lord!s  table,  do  so  eat  the 
bodie  and  drink  the  blude  of  the  Lord  Jesus, 
that  he  remaines  in  them,  and  they  in  him. 
Zea,  they  are  sp  maid  flesh  of  his  flesh  and 
bone  of  his  bones,  that  as  .  the  eternal  God- 
head lies  given  to  the  flesh  of  Christ  Jesus 
(quhilk  of  the  awin  conditioun  and  nature  wes 
moi'tal  and  corruptible)  life  and  immortalitie ; 
so  dois  Christ  Jesus  his  flesh  and  blude  eattin 
and  drunken  be  us.  give  unto  us,  the  same  pre- 
rogatives quhUk  aloeit  we  confesse,  are  peilher 
given  unto  us  at  that  time  onelie,  nether  zit  be 
the  proper  power  and  vertue  of  the  sacrament 
onehe :  zit  we  affirme  that  the  faithful  in  the 
richt  use  of  the  Lord's  table,  hes  conjunctioun 
with  Christ  Jesus ;  as  the  natural  man  camiot 
apprehend :  zea,  and  farther  wee  affirme,  that 
aibdt  the  faithful  oppressed  be  negligence,  and 
namelie  infirmitie,  dois  not  profite  sanieikle,  as 
they  wald,  in  the  verie  instant  action  of  the  sup- 

Eer :  zit  «iU  it  after  bring  frute  fiirth,  as  live- 
e  seid  sawin  in  gude  ground.     For  the  Haly 
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this  his  exj^icaitioii,  though  accepted  and  ^p- 
proven  by  his  highness  and  couDcilthe  4ay  -l^- 
fore,  to  be  this  day  carped  and  ofTendocl  a^  and 
advantages  thereupon  sought   and    desigv^ 

cupe.  Moreover  that  the  sacraments  beiichtfjr 
used,  it  is  required,  that  the  end  and  cause 
why  the  sacramentis  were  institute,  be  under- 
stand and  observed,  as  wcil  of'  the  minister  as 
of  the  receiveris.  For  gif  the  opimon  lie 
<^anfi;ed  in  the  recover,  the  richt  use  ceasas, 
quhjlk  is  maist  evident,  be  the  rcjectioruof  the 
sacrifice,  as  also  gif  the  teacher  planely  teache 
fieds  doc^ne,  quhiflc  were  odious  and  abbomi- 
nable  before  God  (albeit  they  were  bis  awiti 
ordinance)  because  that  wicked  men  use  them 
to  an  utber  end  then  God  hes  ordained.  The 
same  afBrme  we  of  the  sacraments  in  .the  pa* 
pistical  Kirk ;  in  quhilk'  we  affinne  tiie  baill 
action  of  the  Lord  Jesus  to  be  adulterate^, 
alsweil  in  the  external  forme  as  in  the  end  and 
opinion.  Quhat  Christ  Jesus  did,  and  com- 
manded to  be  done,  is  evident,  be  the  Evange- 
listes,  and  be  Saint  S^ul,  quhat  the  priest  doU, 
at  his  altar,  we  neid  not  to  rebeiLrse.  The 
end  and  cause  of  Christ's  institution,  and  wbjr 
the  self  same  suld  be  used,  is  expressed  in  thlT 
words.  Doe  ze  this  in  rememberanoe  of  me, 
als  oft  as  ze  sail  eat  of  this  bread,  and 
drinke  of  this  cupe,  ze  shall  shaw  furCh,  that  is» 
extol,  preach,  riaagniBe,  and  praise  the  Lonfi 
death,  til  he  cum.  Bot  to  quhat  end,  and  in 
what  opinioun  the  priestes  say  their  messe,  let 
the  worde  of  the  same,  their  awin  doctourifl, 
and  wrytings  witness,  to  wit,  tli^t  they  as  me- 
diatores  betwixt  Chiist,  and  bis  Kirk,  do  offer 
unto  God  the  Father,  a  sacrifice  propitiatQrie, 
for  the  sinnes  of  the  quick  and  toe  dead, 
duhilk  doctrine,  as  blasphemous  to  Christ  Je- 
sus, and  making  derogation  to  the  sufficiencie 
of  his  only  sacrifice,  once  offered  for  purga- 
tion of  all  they  that  sail  be  sanctified,  we  utter- 
ly abhorre  detest  and  renounce. 

24.    To  whome  Sacraments  appertaine. 

We  confessc  and  acknawledge  that  baptisme 
apperteinis  asweil  to  the  infimts  of  the  faith- 
ful, as  unto  them  that  be  of  age  and  discretion, 
and  so  we  damne  the  error  of  the  Anahaptista 
who  denies  baptisme  to  apperteine  to  children : 
before  that  they  have  fiiitn  and  understanding ; 
bot  the  supper  of  the  Lord  we  confesse  to  ap- 
perteine to  sik  onely,  as  be  of  the  houshaUl 
of  faith,  and  can  trie  and  examine  themselves, 
alsweil  in  their  faith,  as  in  their  dewtie  towards 
their  neichtbouris.  Sik  as  eate  and  drink  at 
that  haly  table  without  faith,  or  being  at  dis- 
sension and  division  with  tlieir  brethren,  da 
eat  unwortbelie :  And  tiieiieibre  it  is  that  in  our 
Kirk,  our  ministers  take  pubUck  and  particular 
examination,  of  the  kuawledge  and  convefsa- 
tion  of  sik,  as  are  to  beadmittedto  the  tal^a  of 
the  Lord  Jesus. 

S5.    Of  Ae  Civil  Mag«tr«fee. 

We  confesse  and  ficknawle^l^  eBUf^fwm% 
kingdotues,  domioiouDs,  aad .  cjEUiesi  to  ^ 
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state,  npr  repugnant  to  the  protestant  religion 
*and  imr  loyalty.    And  this  I  understand  as  a 
part  of'^my  oath." 

But  the  earl  finding,  as  hath  been  narrated, 

'Spirit,  quhilk  can  never  be  divided  fra  the  richt 
institutioun  of  Lord  Jesus,  will  not  frustrat  the 
faithful  of  the  firuit  of  that  m3'stical  action,  bot  all 
thir  we  say  cummis  of  ti%w  faith,  quhilk  ap- 
prehendis  Christ  Jesus,  who  only  makes  this 
sacrament  effectual  unto  us.  And  therefore 
whosoever  sclanders  us,  as  that  we  affirme  or 
belevis  sacraments  to  be  naked  and  baire  signes 
do  injiuie  unto  us,  and  speaks  against  the  ma- 
nifest truth.  Bot  this  liberallie  and  franklie 
wee|  confesse  that  we  make  ane  distinctioun  Ije- 
twixt  Christ  Jesus  in  his  eternal  substance,  and 
betwixt  the  elements  of  the  sacramental  signes. 
So  that  we  will  nether  worship  the  .signes,  in 
-place  of  that  quhilk  is  signified  be  them,  nether 
zit  doe  we  despise  and  mterpret  them,  as  im- 
profitable  and  value,  bot  do  iise  them  with  all 
tteverence,  examining^ourselves  diligentlie,  be- 
fore that  so  we  do.  Because  we  are  assured  be 
the  mouth  of  the  apostle,  that  sik  as  eat  of  that 
bread  and  drink  of  that  cupe  unworthetie,  are 
gttiltie  of  the  bodie  andblude  of  Christ  Jesus. 

;)3.    Of*  the  rioht  Administration  of  the  Sacra- 
ments. 

That  Sacraments  be  richtlie  ministrat,  we 
lUdge  twa  things  requisite :  The  ane,  that  they 
be  ministrat,  be  lauchfiil  ministers,  whom  we 
affirme,  to  be  only  they,  that  ar  appoynted  to 
&e  preaching  of  the  word,  into  quhais  mouthes 
God  hes  put  sum  Sermon  of  Exhortation,  they 
heing  men  lauchfullie  chosen  thereto,  be  sum 
Kirk.  The  uther,  that  they  be  ministrat  ui 
sik  elements,  and  in  sik  sort,  as  God  hes  ap- 
poynted, else  we  affii*me  that  they  cease  to  oe 
the  richt  sacraments  of  Christ  Jesus.  And 
Aereforent  is,  that  we  fly  the  doctrine  of  the 
pi^istical  Kirk,  in  participation  of  their  sacra- 
ments: first,  because  ^heir  ministers  are  na 
rainu^ters  of  Christ  Jesus,  zea  (quhilk  is  maire 
horrible)  they  suffer  wemen,  whome  the  Haly 
Ghaist  will  not  suffer  to  teache  in  the  congre- 
gationn,  to  baptize:  and  secundly,  beimuse 
diey  have  so  adulterated  both  the  one  sacra- 
ment and  the  uthcr,  with  their  awin  inventions, 
that  no  part  of  Christ's  abydes  in  the  original 
puritie.  Foroyle,  saltspittil,  and  sik  lyke  in 
baptisme,  ar  bot  mennis  inventiouns.  Adora- 
tion, veneration  bearing  throw  strdtis  and 
townes,  and  keipiug  of  bread  in  boxes  or 
buistes,  ar  prophanatioun  of  Christ's  sacra- 
ments, and  na  use  of  the  same  For  Christ 
Jesus  saide.  Take,  eat,  &c.  do  ze  this  in  re> 
roemberance  of  me.  Be  quhilk  word  and 
charge,  he  sanctified  bread  and  wine,  to  the  sa- 
crament of  his  halie  bodie  and  blude,  to  the  end 
that  the  ane  suld  be  eaten,  and  that  all  suld  drinke 
of  the  uther,  and  not  that  they  suld  be  keiped  to 
he  worshipped  and  honoured  as  God,  as  the  pa- 
pistes  have  done  heirtnfore:  who  also  com- 
Iftitted  sacrilege,  steiUing  from  the  people  the 
iih«  parte  of  the  sacrament,  to  wit,  tiie  Uessed 
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against  him,  did  imnieduitely  draw  qpthefoUow 
h^explaDation  of  his  explication:  and  for  his 
onrn  vindicatioii,  did  first  communicate  it  to  some 
priyately,  and  tbereafler  intended  to  have  of- 
fered it  at  his  trial  for  dearingf  of  his -defences. 

The  Explanation  qf  his  Explication. 

*'  I  have  delayed  hitherto  to  take  the  oath  ap- 
|iointed  by  the  parliament  to  be  taken,  betwixt 
•nd  the  Ist  of  Janmiry  next ;  but  now  being  re- 

^isttdeted  and  ordained  be  God ;  the  powers 
and  autlioritte  ib  the  same,  be  it  of  emperours 
in  their  empjrres,  of  kings  in  their  reahnc», 
dukes  and  princes  in  their  dominiouos,  and  at* 
uthers  magisti-ates  in  their  citties,  to  be  God's 
haly  ordinance,  ordained  for  manilestatioun  of 
Ins  awin  glory,  and  for  tlie  singular  profite 
and  eommoditie  of  mankind :  So  that  whoso- 
erer  goeth  about  to  take  away,  or  to  oonfoond 
4lie  haill  state  of  civile  policies,  now  long  esta- 
Miflhed :  we  affirme  the  same  men,  not  onely 
to  be  enimies  to  mankinde,  but  also  widcedly 
la  feoht  against  God,  his  expressed  will.  Wee 
farther  confesse  and  acknawledge,  that  sik 
neraouns,  as  are  placed  in  aothoritie,  ar  to  be 
lored,  honoured,  feared,  and  halden  in  maist 
reverent  estimatioun :  because  thatlhey  are  the 
lieutennentsof  God,  in  whose  seasionns,  God 
himself  dois  sit,  and  judge :  zea,  even  the 
judges  and  princes  them^ves,  to  whom  be 
l3od  is  flfiven  the  sword,  to  the  praise  and  de- 
fense ofgude  men,  and  to  revenge  and  punish 
all  open  malefactors.  Mairover  to  kings, 
princes,  rulers  and  magistrates,  we  affirme 
that  chieflie  and  most  principallie  the  conserva- 
tion and  purgation  of  the  reugioun  appenaines, 
ao  that  not  ontie  thry  are  appointed  for  civile 
policie,  but  also  for  inainten;.i.ce  of  the  trew 
religioim,  and  for  suppressing  uf  idolatrie  and 
aapQ-stitionn  whatsoever.  As  in  David,  Josa- 
jifaat,  Ezechias,  Josias,  and  uthers  highlie 
oommended  for  their  zcale  in  then'  caice,  may 
heespyed.  And  therefore  wee  conftsse  and 
avow,  that  sik  as  resist  the  supreme  power, 
4oing  that  thing  quhilk  appertains  to  bis 
charge,  do  resist  God  his  ordinance:  And 
Ifaeretbre  cannot  be  guiltless.  And  farther  we 
a£mie,  that  whosoever  denies  unto  them  ayde, 
their  counsel  and  comibit,  qohiles  the  princes 
and  nders  vigilantly  travel  ii^  execution  of 
their  office,  that  the  same  men  deny  their 
help,  support  and  counsel  to  God,  quha  be 
the  presence  of  his  lieutennent  dois  crave  it  of 


2^.    The  Guii^es  freelie  given  to  (he  Kirk. 

Albeit  that  the  word  of  God  trawlie  preach- 
ed, and  the  sacraments  riehtlie  ministred,  and 
^cipline  executed,  according  to  the  word  of 
God,  beihe  oertaine^and  infalKhle  signes  of  the 
laBW  Kirk,  we  meane  not  that  everie  particolar 
pcrsoun  joyned  with  sik  company,  be  anie  elect 
■Mnsberor  Clirist  Jesas :  For  we  acknawledgt^ 
aad  oonftesse  ^at  domel,  eockcU  and  eirifbl, 
nuiy  be  sawen,  gvow,  and  m  great  aboandaace 
J»  la  Hm  jMftdst  «f  the  wheit,  &at  is,  therepro- 


ouired,  near  two  months  sooner,  to  take  it  this 
day  peremptorily , or  to  reftise,  T  have  considered 
the  Test,  and  have  seen  several  objections 
mo  veil  against  it,  especially  by  many  of  ^e 
orthodox  clergy,  notwithstanding:  wuereoi^  I 
Lave  endeavoured  to  satisfy  myself  with  a  jutt 
explanation,  which  T  here  offer,  that  I  may  both 
satisfy  my  conscience  and  obey  your  hignness, 
and  your  lordships  commands  in  taking  uie  test, 
tliough  the  act  of  parlisiment  do  not  simply  corn- 
bate  ipay  be  joined  in  the  societie  of  the  eJeott 
and  may  externally  use  with  them  the  benefites 
of  the  word  and  sacraments .  Bot  sik.beij»g  bat 
temporal  professoures  in  mouth,  bot  not  jn 
heart,  do  full  backe  and  continew  not  to  the 
end.  And  tlierefore  have  they  na  fruite  s>f 
Christ's  death,  resurrection  nor  ascension ; 
bot  sik  as  with  heart  unfeigned  beleev«,  aad 
with  mouth  bauldely  conlesse  the  Lord  Jesus, 
as  before  we  have  said,  sail  most  assuredly 
receive  their  guifWs.  Firs^,  in  this  li^'e  remis- 
sion of  sinnes,  and  that  be  only  faith  in  Christ's 
blude. — In  sameikle,  tfiat  albeit  sinne  remaine 
and  oontinuallic  abyde,  in  thir  our  mortal  bodies 
zit  it  is  not  imputed  unto  us,  bot  is  remitteql 
and  covered  witn  Christ's  iustice.  Secondly^ 
in  the  general  judgement,  tnere  saU  be  given  to 
every  man  and  woman,  resurrection  of  the 
flesh.  For  the  sea  sail  give  her  dead;  the 
earth  they  that  therein  be  inclosed,  jssea,  the 
eternal  our  God  sail  stretohe  out  his  hand  on 
the  dust,  and  the  dead  sail  arise  uncorruptible 
and  that  in  the  substance  of  the  selfe  same  Ben 
that  every  man  now  bearis,  to  receive  accord- 
iug  to  their  warkes,  ^lory  or  punishment. 
For  sik  as  now  delyte  m  vanity,  cruelty,  £1- 
tbynes,  superstition  or  idolatry,  sail  be  ad- 
judged to  the  fire  unquenchai>le.  In  quhilk 
they  sail  be  tormented  for  ever,  alsweil  in  their 
awm  bodyes,  as  in  their  saules,  quhilk  now 
they  ^ive  to  serve  the  devil  in  all  abomiuatioD. 
Bot  sik  as  continew  in  weU  doing  to  the  eodf 
bauldely  professing  the  Lord  Jesus ;  we  cop^ 
stantly  believe,  that  they  sail  receive  glods^ 
honour,  and  immoitalitv,  to  reignefor  everJit 
life  everlasting  with  dnnst  J^aus^  to  whose 
glorified  body  all  his  elect,  sail  be  wade  lyke^ 
when  he  sail  appeir  againe  in  judgement,  and 
sail  Sander  ud  the  kingdome  to  God  his  Father, 
who  then  sail  bee,  aim  ever  sail  remaine  all  in 
all  things  God  blessed  for  ever.  To  whon 
with  the  Sonne,  and  with  the  Haly  Ghaist,  be 
all  honour  aad  gloria,  now  aad  epwr.  fSa 
beii* 

JriUy  O  Lorde,  and  let  thy  enimiefhe  con^ 

Jbunded,  lei  them  fi^  frem  fhy  prumx  that 

hate   thy   godiie    name.    Grot   thy    SfreoadSi 

strength  to  tpeake  thy  word  in  bauldnesaef  and 

le$  all  natiauns  cleave  to  thy  trew  hux^ledge, 

Thir  acte  and  artikles  are  red  in  the  laee  of 
pariianent,  and  ralifyed  by  the  three  eataitifl^ 
at  Bdinbuigh  tite  17th  day  of  Aagait,  Ibe  zeir 

Ob  xMVf  lOOO  VeiflS. 
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m^d  the  thing,  but  only  upder  a  certification, 
which  I  could  easily  submit  if  it  were  with  your 
%ig^hne88  favour,  and  mig^ht  be  without  offence, 
but  I  love  not  to  be  singular ;  and  I  am  ver^  de- 
sirous to  give  obedience  in  this  and  every  thmg  as 
far  as  I  can;  and  that  which  clears  me  is,  that  I 
am  confident  whatever  any  man  may  think  or 
say,  to  the  prgudice  of  this  oath ;  the  parliament 
never  intendeol  to  impose  contradictory  oaths  ; 
and  because  their  sense,  they  being  the  fraroers 
and  imposers,  is  the  true  sense,  and  that  this 
Testinjoinedis  of  no  private  interpretation,  nor 
are  the  king's  statutes  to  be  intei'preted  but  as 
they  bear,  and  to  the  intent  they  are  made, 
therefore  I  think  no  man,  that  is,  no  pri- 
vate person,  can  explain  it  for  another,  to  amuse 
or  trouble  him  with  ^it  maybe)  mistaken  glosses. 
But  every  man,  as  he  is  to  take  it,  so  is  to  ex- 
plain it  for  himself,  and  to  endeavour  to  under- 
stand it  (notwithstanding  all  these  exceptions]!  in 

•  the  parhaments,  which  is  its  true  and  genuine 
sense.     I   take  it  therefore,   notwithstandmg 

-  any  scruple  made  by  any,  as  far  as  is  consistent 
with  itself  and  the  protestant  religion,  which  is 
wholly  in  the  parliament's  sense,  and  their  true 
meamng;  which  fbeing  present]  I  am  sure 
was  owned  by  alUo  he  the  securing  of  the  protes- 
tant religion,  founded  on  the  word  of  God,  and 
contained  in  the  Confession  of  Faith  recorded 
J.  6.  p.  1.  c.  4.  and,  not  out  of  scruple,  as  if 
any  thing  in  the  Test  did  import  the  contrary, 
but  to  clear  myself  from  all  cavils ;  as  if  thereby 
I  were  bound  up  further  than  the  true  meaning 
of  the  oath.     I  do  declare,  that  by  that  part  of 
the  test,  that  there  lies  no  obligation  on  me,  &c. 
I  mean  not  to  bind  up  myself,  in  my  station, 
and  in  a  lawful  way,  still  disclaiming  all  un- 
lawful endeavours,  to  wish,  lUid  endeavour  any 
alteration,  I  think,  according  to  my  conscience, 
to  the  advantage  of  chureh  or  state,  not  repug- 
nant to  the  protestant  religion,  and  my  loyalty, 
and  by  my  loyalty,  I  understand  no  other  thing 
than  the  words  plainly    bear,  to  wit  the  dut^ 
and  alle^pance  of  all  ]o3ral  subjects  ;  and  this 
explanation  I  understand  as  a  part  not  of  the 
T^  or  act  of  parliament,  but  as  a  qualifyipfi^ 
part  of  my  oath  that  I  am  to  swear  ;  and  with 
It  I  am  willing   to  take  the  test,  if  your  royal 
highness  and  your  lordships  allow  me,  or  otner 
wise,  in  sabmission  to  your  highness,  and  the 
4y)uncil's  pleasure,  I  am  content  to  be  held  as  a 
refuse^  at  present.*" 

*  The  Bishop  of  Aberdeen,  and  the  Synods 
Explanation  of  th^  Test. 

*'  We  do  not  hereby  swear  to  all  the  particnlar 
assertioiis  and  expressions  of  the  Oonfession  of 
Faith,  mentioned  in  the  Test,  but  only  to  the 
uniform  doctrine  of  the  reformed  churches 
eontsuned  therem :  S.  We  do  not  hereby  pre- 
judge the  chnrohes  right  to,  and  power  of  mak- 
ing any  alteration  in  me  said  Confession,  as  to 
the  ambiguity  and  obscure  expressions  thereof, 
or  of  mwng  a  more  unexceotionable  frame. 
3.  When  we  swear,  That  the  long  is  siqneme 
governor,  over  all  persons,  and  in  idl  CMiaes, 


The  Council's  Letter  to  bis  Msyesty,  coo- 
ceming  their  having  committed  the  Earl 
of  Argyle. 

May  it  please  your  sacred  Mi^esty ; 

The  last  parliament  having  made  so  many 
and  so  advantageous  acts,  for  securing  the  pro* 
testant  religion,  the   imperial  crown  of  thb 

as  well  ecclesiastic  as  civil ;  and  when  we 
swear  to  assert  and  defend  all  his  majesty's 
rights  and  prerogativei,  this  is  reserving alwava 
the  intrinsic  unalterable  power  of  the  churcn, 
immediately  derived'from  Jesus  Clirist,  to  wit, 
the  power  of  the  keys  consisting  in  tlie  pieacli- 
ing  of  the  word,  administration  of  the  Sacra- 
ments, ordaining  of  pastors,  exercise  ^  disci- 
pline, and  the  nolding  of  such  assemblies  as 
are  necessary  for  presen'ation  of  peace  and 
unity,  truth  and  purity  in  the  church ;  and 
withal,  we  do  hereby  tnink,  that  the  king  has 
a  power  to  alter  the  government  of  the'  cburdft 
at  his  pleasure.  4.  When  we  swear.  That  it 
is  unla^vful  for  subjects  to  meet  or  coBTeney  to 
treat  or  consult,  &c.  about  matters  of  slate;, 
civil,  and  ecclesiastic,  this  is  excepting  meet- 
ing lor  ordination,  public  worship  aiM  disci- 
pline, and  such  meetings  as  are  necessary  for 
the  conservation  of  the  church,  and  true  Pro- 
testant religion.  5.  When  we  swear.  There 
lies  no  obligation  on  us,  &c.  to  endeavour  any 
change  or  alteration  in  government,  ehber  la 
churoh  or  state,  we  mean  by  arms,  or  any  se- 
ditious way.  6.  When  we  swear.  That  we 
take  the  Test  in  tlie  plain  and  genuine  sense  of 
the  words,  &c.  we  understand  it  only  in  so 
far  as  it  does  not  contradict  these  exceptions." 

The  Explanation  of  the  Test,  by  the  Synod  and 
Clergy  of  Perth. 

"  Because  our  conscienoeii  requires  the  pub- 
lishing and  declaring  of  that  express  meaning 
we  have  m  taking  the  Test,  that  we  be  not  mis- 
interpreted to  swear  it  in  these  glosses  which 
men  uncharitable  to  it,  and  enemies  to  us,  are 
apt  to  put  upon  it  y  and  because  some  men,  ill 
aBected    to  the  government,  who  are  daily 
broachers  of  odious  and  calumnious  slandtfs 
against  our  persons  and  ministry,  are  apt  to 
deduce  inmences  and  conclusions  from  the 
alledged  ambiguity  of  some  propositions  of  the 
Test,  Uiat  we  charitably  and  firmly  do  believe 
were  never  intended  by  the  imposers,  nor  re- 
ceived by  the  takers.    Therefore  to  satisfy  our 
consciences,  and  to  save  our  credit  from  these 
unjust  imputations,  we  expressly  declare.  That 
we  swear  the  Test  in  this  following  meaning. 
1.  By  taking  the  Test,  we  do  not  swear  to 
eveiT  proposition  and  clanse  oontainc»cl  in  the 
Confession  of  Faith,  but  only  to  the  true  Pro- 
testant religion,  founded  upon  the  word  of  God, 
contained  in  that  Confession,  as  it  is  opposed 
to  popery  and  fanaticism.    8.  By  swearms  the 
ecclcsiaatic  supremacy,  we  swear  it  as  wenave 
done  formeriy ,  without  any  reference  to  the  as- 
sertoTT  act    We  also  reserve  intire  onto  the 
chiucD,    its  own   intrinaic  and  mudterablo 
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kingdom,  and  your  majesty^  sacred  person, 
^whom  God  Almighty  long  preserve)  and  hav- 
ing, for  the  last,  and  as  tSe  best  way  for  se- 
curing all  these,  appointed  a  Test  to  be  taken  by 

power  of  the  Ccys,  as  it  was  exercised  by  the 
Apostles,  and  the  pure  priinttive^church,iorth^ 
first  three  centuries.  3.  By  swearing,  that  it 
is  unhiwful  to  conrocate,  convene  or  assemble 
in  any  council,  conventions  or  assemblies,  to 
treat,  consult,  &c:  in  any  matter  of  state,  civil 
or  ecclesiastic,  as  we  do  not  evacuate  our  na- 
tural Kberty,  whereby  we  are  in  freedom,  inno- 
cently witnout  reflection  upon,  or  derogating 
to  authority,  or  persons  intrusted  with  it,  to 
-discourse  in  any  occasional  meeting  of  these 
things  ;  so  we  exclude  not  those  other  meet- 
ings which  are  necessary  for  the  well-being 
and  discipline  of  the  churcli.  4.  By  our  sweai*- 
ing  it  unlawful  to  endeavour  any  chanpfe  or 
alteration  in  the  government,  either  of  cnurch 
or  state,  we  mean,  that  it  is  unlawful  for  us  to 
endeavour  the 'alteration  of  the  specific  govern- 
ment of  monarchy,  in  the  true  and  lineal 
descent,  and  episcopacy.  5.  When  we  swear 
in  the  genuine  and  hteral  sensei  &c.  we  under- 
stand it  so  far  as  it  is  not  opposite^  or  contra- 
dictory to  the  foresaid  exceptions." 

They  were  allowed  to  insert  after  the  Oath, 
before  their  subscriptions,  these  words,  or  to 
this  purpose: 

**  We  under-written  do  take  this  oath,  ac- 
cording to  the  explanation  made  by  the  coun- 
cO,  approved  by  his  majesty's  letter  ;  and  we 
declare,  we  are  no  further  bound  by  this  oath." 

It  appears  bv  i}ie  Sederunt  of  September  S2, 
1681,  that  on  that  day  the  Test  was  subscribed 
hy  many  Privy  Counsellors,  and  by  the  earl  of 
iloeensoerry,  who  coming  in  after  the  Test 
had  taken  it,  declared  that  he  took  it  with  the 
£xplication  following : 

"  His  lordship  declared,  that  by  that  part  of 
the  Test,  That  there  lies  no  obligation  to  en- 
deavour any  change,  or  alteration  in  the  go- 
vernment, &c.  He  did  not  understand  himself 
to  be  oUiged  against  alterations,  in  case  it 
idiould  please  his  majesty  to  nuike  alterations  of 
the  government  of  Church  or  State." 

And  by  the  Sederunt  of  October  21st^  1681, 
it  seems,  that  on  that  day  the  bishop  of  £din- 
hureb . "  having  drawn  lip  a  long  explication 
of  &e  Test,  to  satisfy  the  many  objections  and 
scruples  moved  against  it,  especially  by  the 
conformed  clergy,  presented  it  to  the  council 
for  their  lordships  approbation,  which  was  or- 
dered to  be  read  ;  but  the  paper  proving  prolix, 
and  tedious,  his  highness,  after  reading  or  a  few 
leaves,  interrupted,  saying  very  wittily,  and 
pertinently.  That  the  first  chapter  of  John  with 
a  jtone  wul  chase  away  a  dog,  and  so  break  it 
off.  Yet  the  bishop  was  afterward  allowed  to 
print  it  if*  he  pleased." 

The  transactions  are  much  discussed  in  a 
tract  intitled' ''  The  Scotch  Mist  cleared  up," 
which  is  inserted  in  the  volume  of  State  Tracts 
published  ip  1692,  and  pf  which  the  7th  chapter 
i»  as  foUows ; 


all  who  should  be  intrusted  with  the  govern- 
ment ;  which  bears  expressly  that  the  same . 
should  be  taken  in  the  plain  and  finenuiae  sensa 
and  meaning  of  the  words  ;    We  were  very 

* '  Of  the  Reasons  attedged  by  some  eminent  Mi- 
nisters of  the  Kirk  of  Scotland,  why  they 
^   refuse  to  take  the  Test- Oath. 

"  The  eari  of  Argyle  is  not  alone  in  his  ques^ 
tinning  the  lawfulness  of  taking  the  oath  with- 
out limitations,  and  due  clauses,  for  I  find 
many  eminent  penwns  amongst  the  confirming 
clergy,    who  have   met  with    the  same,  or 

f  eater  difficulties,  which  that  I  may  evidence 
shall  fiuthfiiUj^  give  the  reader  a  copy  of  a 
certain  Manuscript  drawn  up  by  them  m  the 
following  words : 

''  Grounds  whereupon  some  of  the  Conformed , 
Ministers  scruple  to  take  the  Test. 

_  I 

"  First,  passing  by  the  dangper  of  Oaths,  when 
pressed  so  generally,  men  of  the  least  tender- 
ness ordinanly  swallow  them  easily,  and  make 
small  conscience  of  observing  tnem,  whilst 
they  that  fear  oaths,  are  hardly  induced  to  take 
them,  and  by  their  strict  observance  make 
themselves  a  prey,  we  think  it  strange  that  this 
oath  should  be  inioined  to  us,  who  cannot  be 
suspected  rationally  to  incline  either  to  phana- 
ticism  or  popery,  since  by  our  subscriptkmB  to ' 
the  oath  of  supremacy  and  canonical  obedi- 
ence, we  have  sufficiently  purged  ourselves  of 
the  first,  and  by  our  refuting  popish  errors, 
daily  in  our  pulpits  do  shew  an  utter  abhor- 
rence of  the  other,  and  further,  since  merely 
our  owninff  of  episcopal  government,  has 
begot  and  still  increases  in  the  minds  of  our  peo- . 
pie,  such  an  aversion  from  and  dislike  of  us,  we 
would  have  expected  that  our  spiritual  fathers 
would  not  have  exposed  us  to  greater  loathing 
and  contempt  by  such  engagements;  whicn 
although  it  should  be  granted  to  be  causeless 
and  unjust,  yet  we  tnink  ourselves  hound  to 
shun  it,  tlutt  our  ministry  may  be  the  mora 
taking  with  them,  since  the  thing  pressed  upon 
us,  is  neither  absolutely  necessary,  nor  yet  so 
evident  in  what  is  asserted  for  truth,  as  may 
incourage  us  for  te  under  lay  their  prejudice 
conceived  thereupon,  and  fijoally,  since  it  is 
known  that  objuring  the  covenant  did  hinder 
many  ministers  to  conform,  and  people  to  join 
in  oTidinances  dispensed  by  conformists,  and  our 
parliaments  had  nitherto  shewed  such  civil  mo- 
deratiou  as  to  free  us  from  the  declaration,  live 
cannot  look  .at  it,  but  as  bad  and  fatal  that  our 
church  should  be  dashed  on  this  rock,  which 
may  occasion  its  splitting,  and  instead  of, 
quenching  this  former  evil  create  new  flames. 

*  *  Second  ly ,  as  we  wish,  for  the  suppressing  of . 
the  growtli  of  popery,  a  more  particular  way , 
had  been  made  use  of,  even  fortiie  discovering  ^ 
of  such,  as  are  of  no  public  trust,  so  we  canno^. 
but  T&mi  that  this  test  has  been  so  firamed,  as . 
to  divide  theso,und  sober  Presbyterians  amongst 
themselves,  whereby  our  common  enemies  are 
gratified,  and  the  true  faith  endangered,  we 
being  persuaded  that  there  are  many  Presby^ 
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curefttl  ttot  t6  foMe  Wf  t»  takft  th«  imid  Oath 
orTesrtt4tlittmirx)wnglai^0esor  expHcations  : 
Bottfce^carl  of  Arg^e  having*,  after  some  de- 
lays, come  to  eounal,  to  take  the  said  oath,  as 

tef ians  in  the  kingdom,  gentlemen-,  ministers 
ahil  others ;  who  caiiiiOtincof!9(^encetake-thi6 
Test,  who  yet  do  daify  come  and  are  ready  to 
loin  wtth'Ua  ia  ordiaanecs;  We  think  it  nad 
MfiD  fitter  to  bare  eondescended  something 
ftrgahiing^of  such,  than  to  hare  pitt  soch  a 
bnusd  upon  thera^  which  magr  more  alienate 
them  and  weaken  us. 

.  «*  Thirdly,  that  Confeasion  of  Faith  reoorded 
in  the  first  parliament- of  kins  James  the  Gth, 
has  some  things  in  it,  whi^  may  scare  the 
awearine  to  it  without  limitation,  as  1st.  Section 
the  15tn,  it  asserts  those  to  be  evil  works, 
whidi  are  done  not  only  contra^  but  prefer 
'  verlmm  Dei,  2dly,  Section  the  25t]].  It  asserts 
^c4  as  resist  the  soj^feme  power,  doing  that 
whi<^  pertains  to  Ins  charge,  and  whilst  he 
wilHngiy  travels  in  his  office,  does  resist  the 
ordiflaiioes  of  God,  which  clauses  may  bear 
an  inciasive  sense,  especially  when  in  the  15th 
Section,  it  is  reckoned  among  good  works  to 
fliippresa  tvranny.  Sdly.  S^ion  the  15th, 
Jesus  Chnst  i^  asserted  to  be  the  only  head 
and'  lawgiver  of  bis  Kirk,  and  it  is  counted 
Masphomy  for  an^ls  or  men  to  intrude  them- 
twelves  into  ibe  said  honour  and  office.  4th. 
Setetion  the  9Srd,  on  the  Sacrament,  popish 
haptfgfn  is  dtmied  as  to  its  validity,  and  popish 
pnesta  denied  to  be  teae  ministers,  which  ex- 
ptsssions,  if  narrowly  scanned,  will  be  found  of 
dangerous  consequenoe,  and  contradictory  to 
odierpoaitions  in  the  Test  itself. 

**  Fourthly,  we  fear  that  our  people  may  look 
<nr  US  raAM^r  as  ieonntenancers  and  eneouragers, 
tkim  sQppreasers  of  popeiy,  seeinr  by  the  act 
'We  are  obliged  to-dilale  yeai4y  in  October  such 
as  withdraw  from  our  ministry,  that  they  may 
be  ptmisfaed  by  the  civil  magixtrates,  and  yet 
bv  ttfe  aame  act,  the  kin^'a  lawful  brother  and 
sMia  in  perpHuum  are  exempt  from  tiddng  the 
'Fest;  and^ottiequimily  k^*  at  Itbcvty  to  be 
Plslriit^or  Pi^otestants,  and  what  bad  infiwence 
the  -9«Rio|>Ie  mav  have  on*  inferior  people  may 
easiKr  hi  apptelhmed,  and  our  taking  the  Test 
will  ms'  rmuted  an  appvoving  of  that  exemp- 
tion, which  will  be  morestumUtng.  That  aH 
former  acts  Against  papists  were  made  without 
any  exemptiaii,  and  tliem  all  declared  to  be 
disloyal,  who  emhraced  not  the  reformed  re- 
ligion, particularly  in^tbe  4fth  act  of  the  third 
parliament  of  James*  the  ^dCh  and  the  8th  act  of 
the  first  parUamifcnft  of  Charies^S. 

**  FUtnly,  weare  to  swear*  that  thens  lies  no 
obligation  on  us  by  TJrtue  of  the-late  coV«%ants, 
4>r  any  other  manner'of  wayto  endeavour  the 
change  of  the  g(yremm<M,  either  in  church  or 
afeste,  as  it  is  established  by  law,  where  we 
snppoaewe  are  sworn  not -only  toimdntaia  mo- 
murchjr,  but  also  as  our  law  ties  natik  the- pre-' 
aent  luie,  and  in  the  nearest  akin  to  our  pre^ 
0UA  kingt  ^though  th<^  should  be'papisis, 
fllthoiigh  we  judge  '<h«  CoH>ii8tite  Oath  iat' 


a  privy  counsellor,  8p<^  some  things  which 
were  not  then  heard,  nor  adverted  to,  and  when 
his  lordship  at  bis  next   oiTering  to  take  it  in* 
council,  as  one  of  commissioners  of  your  ma- 

tbe  8th  act  of  the  l&t  parliament  of  James 
the  6th  to  be  contradictory,  which  yet  is  « 
standing  unrepealed  law,  since  this  current 
parliament  hath  ratified  and  confirmed  all  acts 
made  in  favour  of  tbe  Protestant  religion, 
whereof  this  is  one,  so  that  we  swear  contm- 
dictions. 

**  Si3clh]y,  as  for  the  church  groremment,  as  it 
is  now  established  by  law,  there  bath  not  been, 
nor  are  yet  wanting  sound  Protestants,  who ' 
assert  tbe  Jus  divmum  of  episc6]>acy,  soeli 
could  not  in  conscience  take  this  oath,  seong' 
the  king  by  virtue  of  his  prerogative  and  su- 
premacy is  impowered  by  law  to  dispose  of  the 
external  government,  and  policy  of  tne  chmndiy 
as  he  pleases,  as  for  such  as  iook  upon  enis- 
cofial  government,  as  indifierent  in  itself.    Not- 
withstanding the  submission  that  we  give  to  it, 
or  have  engaged  for,  they  can  as  little  swenr 
on  these  terms,  far  why  should  they  swear 
never  to  endeavour  to  altei*  that  which  in  itself^ 
th^  look  upon  as  alterable,  there  being  no  in- 
different thing  which  in  tract  of  time  throngiL 
tbe  corruption  of  men,  do  not  prove  burtfiil, . 
and  why  might  not  men  in  their  station  endea- 
vour tbe  refreshing  by  fair  means,  any  sudft . 
evil,  and  advise  his  majesty  if  he  be  wiiltng  to 
exert  the  power  settled  on  him  by  tlie  law,  fixr 
freeing  the  church  from  any  inconveniency, 
and  although  we  have  engaged  to  obey  bishops^    , 
yet  we  ever  did  wish  that  tuey  may  be  settfed 
amongst  us  in  fi  way  more  suitable  to  the  pri- 
mitive times,  viz.  Tnat  their  number  mkrht  be 
more  encreased,  that  they  in^ht  be  called  by 
the  church  alenarty  to  that  office,  and  that  they 
might  be  made  liable  to  the  censure  of  the 
church  for  their  doctrine  fife  and  diligence,  that 
they  might  not  be  such  pragmaticil  medlcn 
in  civil  afi'airs,  and  that  synods  and  presby- 
teries might  have  more  power  than  is  assigned 
them  by  the  act  of  restitution,  from  the  seehifip 
a  remedy  in  any  of  which  things,  tina  dm 
doth  tie  us  up. 

"  Seventhly,  the  power  given  to  the  king  hj 
the  present  laws,  if  he  should  fie  popidi  sb^d 
be  very  prejudicial  to  tbe  Protestant  interest, 
for  by  the  first  act  of  tbe  2nd  parUament  of' 
Charles  the  2nd  he  may  not  only  dispose  of  tfao 
external  policy  of  the  church,  but  ouiy  emit 
such  acts  coiiceminsf  tbe  persons  employed 
therein,  in  all  eoclesjastical  meetings  and ' 
matters  to  be  treated  upon  therein,  which  be 
shall  think  fit,  and  this  act  mly  pvMishad  are 
to  oblige  all  bis  subject,  and  by  the  act  for  m 
national  svnod,  no  docuiod  matter  may  be 
proposed,  «lebated  or  concluded  in  that  his  ex* 
press  allowance,  in  tbe  aforesaid  cause  it  is 
easily  to  divine,  what  advantage  the  enemies 
of  our  religion  will  have  for  me  overtumin|r 
of  aH." 

*  Hoc  Itbacos  velit  etmagnomaricntor  Atrid«/ 
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j«^'i  >IV«Mnr7;tm  commanded  to  tekeit 
fltmply ,  be  refhsed  to  do  so,  but  gave  in  a  imper, 
•hewiiiti^  the  only  tense  io  which  he  woald  take 
it ;  which  j>SLper  we  all  considered,  as  that 
ivhicb  had  in  itfi^ross  and  scandatousteflections 
upon  that  excellent  act  of  parliament ;  making' 
it  to  contain  things  contraaictory  and  inconsis- 
tent, and  thereby  depraring  your  majesty's 
laws,  misrepresenting  your  parliament,  and 
teaching  votlr  suhjects  to  eracuate  and  dis- 
appoint afi  laws  and  securities  that  can  be 
•nacted  for  the  nreserration  of  the  ^vemment : 
mitable  to  whicii,  his  lordship  dedares  in  that 
paper.  That  he  means  not  to  bind  up  himself 
from  making  any  alteration  he  shall  think  fit 
lor  the  adrantaffe  of  church  or  state;  and 
which  paper  he  desires  may  be  looked  upon  as 
m  part  of  his  oath,  as  if  he  were  the  Ic^pslator, 
and  able  to  add  a  part  to  the  act  of  pairfiament. 
ITpOQ  serious  penisal  of  which  papef ;  We  found 
in^^ves  obh^ed  to  send  the  Eaid  earl  to  the 
vastle  of  £ainburgh,  and  to  tran^ttiit  the 
paper  to  youi'  majesty,  being  expressly  oUiged 
to  Dolh  these  by  yoQr  majesty's  expiiess  li^ws. 
J^d  we  have  commanded  your  ms^esty's  ad- 
Vdcsfteto  rais^  a  pursuit  against  the  said.  6ari, 
for  bemg  author,  and  having  given  in  the  said 
papttr :  And  for  the  further  prosecution  of  all 
raajdn^  to  this  afiair,  we  expect  your  majesty's 
eooimands,  which  shall  be  most  humbly  and 
jRlithfuHy  obeyed,  by  your  majesty's  most 
humble,  most  Huthful,  and  most  obecbent  sub- 
jects and  servants. 

^c  Subscribitur,  Glencaime,  Winton,  .Lin- 
lidigow,  t^erth,  Roxburgh,  Ancarm,'Airlie,  Le- 
tingstoun/  Jo.  Edinbui^en,  Ross,  Geo.  Gar^ 
doan,  Ch.  Maitland,  G.  Mekenzie,  Ja.  Foulis, 
J.  Drnmmond. 

Edmboigh,  Nor.  8, 1681. 

Napember  15,  1681. 
The  King's  Answer  to  the  Council's  Lbtter. 

C.  R.  Most  dear,  &c.'  Having  in  otie  of  y-our 
letters  directed  unto  us,  of  the  8tn  inst.  received 
a  particular  account  of  the  earl  of  Argyle's  re- 
fbsing  to  take  the  Test  simply,  and  of  your 
proceedings  against  him,  upon  the  occasion  of 
oifl  giving  in  a  paper,  shewing  the  only  sense 
in  which  ne  will  take  it,  which  had  in  it  gross 
and  scandalous  reflections  Upon  that  ''Xc3lent 
iate  act  of  our  parliament  there,  by  which  tlie 
•aid  TesL  was  enjoined  to  be  taken :  We  have 
tiow  thought  fit  to  let  you  know,  that  as  we 
io  hereby  approve  these  your  proceedings, 
pat  ticularly  your  sending  the  said  earl  to  our 
castle  of  Edinburgh ;  and  your  commanding 
oar  advocate  to  raise  a  pursuit  a^^nst  him, 
for  being  author  of,  and  having  ^ven  in  the 
said  Pap<*r  ;  so  We  do  also  authonze  you  to  do 
all  things  that  may  concern  the  further  prose- 
cution of  all  relating  to  this  atfair.  Neverthe- 
leasy  it  is  out:  express  will  and  pleasure,  that  be- 
Ihre  any  sentence  shall  be  pronounced  against 
hhn,  at  the  conclusion  of  the  process,  you  send 
ut  a  particular  acc<>unt  of  what  he  shall  be 
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found  gvSkj  of,  to  the  end  that,  after  our  being 
fully'  informed  thereof,  we  may  ognHy  our 
furtner  pleasure  iii  this  matter.  For  doing 
whereof,  &c. 

r 

But  as  DOtwithflCaading  the  cowMal's  de- 
manding^ by  their  letter,  hit  miges^'a  aUow- 
anoe forprosecotiiig  the eari,  th^,  before  an^ 
retnm,  caused  his'm^esty'^  advocate  exhibit 
an  indiciment  against  hun,  upon  the  pointa 
of  riandering  and  depraring,  as  hath  been  al- 
ready remanced,  so  after  .having  received  his 
m^esty's  answer,  the  dieaftk  jfrows,  and  they 
th<night  fit  to  (wdfBr  a  new.  indictment  contain- 
ing, nande  the  fonner  points,  the  crimes  of 
treasoa.  and  pcnui^,  which  according  was 
exhibit,  and  is  here  subjoined,  the  difference  - 
bet^WTjA  the  two  indictments  hnng  only  in  the    * 
particulars  above-Dofed. 

A  Copy  of  the  iMOurrMEirr  agiinsl  the  eail  of 

.'Avgyle. 

'<  Archibald  earl  of  Argyle; 
'*  You  are  i ndicted  and  accused,  that  albeit  by  . 
the  common-law  of  all  well-goverped  nations,  , 
&m$  liy  the  munidpal-law  and  acts  of  pariia- 
m^nt  of  this  kingdom;  and  particulai^y,  by 
the  21st,  and  by  the  43d  act,'par.S^  James  1.  and 
by  the  8dd  act,  par  6.  James  5.  and  the  i34th 
act,  par.  8.  James  6.  and  Uie  205th  act,  par.  14« 
James  6.  All  leasing-makers  and  tdle^sof  theqi 
are  punishable  with  tinsel  of  life  ana  goods ; 
like  as  by  the  107th  act,  par.  7.  James  1.  it  ui 
statuted;  that  no  man  interpret  the  kinig^s  sta- 
tutes otherwise  than  the  statute  bears,  and  to 
the  intent  andeifect  that  they  were  made  for. 
and  as  the  makers  ot  tibem  understood ;  and 
whoso  does  in  the  contrary  to  be  punished  at 
the  king's  will :  and  by  the  10th  Act,  Par.  10.' 
James  6.  it  is  statuted,  that  nofie  of  his  ma- 
iesty 's  subjects,  presume  or  fake  upon  him  pub- 
licly to  declare,  or  privately  to  sjicak  or  writa 
any  purpose  of  reproach  or  slandm'of  hisma* 
jesty's  person,  estate,  or  government,  or  fo  de- 
prave his  laws,  or.  acts  of  parliament,  or  miscon- 
strue his  proceedings  wnereby  any  mistaking 
may  be  moved  betwixt  hb  highness,  his  no- 
bility, and  loving  subjects,  in  time  comings 
under  pain  of  &ath;  certifying  them  that 
does  in  the  contrary,  they  sh&U  he  reputed  as 
seditions  and  wicked  instruments,  enemies  to 
his  highness,  and  to  the  commonwealth  of  this . 
realm,  and  the  said  pain  of  death  shall  be  exe* 
cuted  against  them  with  all  rigour,  to  the  ex- 
ample, of  others  :  and  by  the  second  act,  ses.  2« 
par.  1.  Char.  2.  it  is  statuted,  that  who6oeve|r 
shall  by  writing,  libelling,  remonstrating,  ex- 
press,^  publish,  or  declare  any  words  or  sen- 
tences, to  stir  up  the  people  to  the  dislike  of 
his  majesty's  prero^tive  and  supremacy,  in 
causes  ecclesiastic,  or  of  the  government  of 
the  church  by  archbishops,,  and  bishops, 
as  it  is  now  settled  by  law,  is  under 
the  pain  of  being  declared  incapable  to  exer- 
cise any  office  civil,  ecclesiastic  or  mili- 
tary, wiihiii  thi$  Idiigdoffi,   ia    any   time 
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comio^.    Like  .a«  bv  the   fVindameotal  Uwa 
of  this  nation,    by  the   idOth  set,  par.    8. 
James  6.    iiis  declared,  that  none  of  bis  ma- 
jesty's sttbiects  presume  to  impiigo  the  dignity 
or  aQthority  of  toe  three  estiles,  or  to  procure 
Mmo^aAiQQ  INT  dmnjratioa  of  their  power  and  au- 
thority, under  the  pain  of  treason.    And  that  it 
is  nauoh  more  treason  in  any  of  bis  majesty's 
sulgeets^  to  presume  to  alter  laws  already  made 
or  lo  nMike.new  laws,  or  to  add  any  part  to  any 
law,  by  their  own  authority,  dial  beings  to 
.Msume,  the  legislati?e  power  to  themselves, 
with  his  mi^esty's  highest,  and  most  incommu- 
nicable prerogative.    Yet  true  it  is,  that  albeit 
lus  sacred  muesty  did  not  only  bestow  on  you 
the  said  Ardhibaid  earl  of  ib^le  those  vast 
lands,  iorisdictions  and  superiorities  justly  for- 
'fyxDm  to  his  mi^ss^  by  the  crimes  or  your 
deceased  father ;    preferring  your  family  to 
those  who  had  served  his  majesty  against  it,  in 
.the  latorebelllonf  but  also  pardoned  and  remit- 
ted to  you-  the  crimes  of^  leasing  midcingand 
misoonstrutng  ^  his  mi^esty's  aiM  his  parlia- 
ment's proceedings  against  the  very  laws  above 
written,  whereof  you  were  found  guilty,  and 
condemned  to  ^e  therefore,  by  the  nigh  court 
of  parliament,  the  35th  of  August,  1662,  #]d 
raised  you  to  the  title  and  dignit3r  of  an  earl, 
and  being  a  member  of  all  his  majesty's  judi- 
catures.    Notwithstanding  of  all  these,  and 
many  other  favours,  you  the  said  Archibald 
<a^l  of  Argjrle,  being  nut  by  the  lords  of  lus 
mijjestv's-privy  council  to  take  the  test  ap 
pomted  by  the  act  of  the  Itot  parliament  to  be 
taken  by  all  persons  in  public  trust,  you<  in- 
stead of  taking  the  said  test,  and  sweanng  the 
,aame  in  the  plain  genuine  sense  and  meaning 
of  the  words,  without  any  equivocation,  mental 
reservation,  or  evasion  wnatsoever,  you  did  de- 
clare against,  and  defame  the  said  act ;    and 
having  to  the  end  you  might  corrupt  others  by 
TOur  pernicious  sen$«,  urawn  the  same  in  a 
iibel^  oif  which  libel  you  dispersed  and  gave 
abroad  copies,   whereby  ill  impressions  were 
given  of  the  kin^  and  parliament's  proce«dinffs 
at  a  time  especially  when  his  msyesty's  suo- 
joets  were  expecting  what  submission  should  be 
given  to  the  said  Test :  and  being  desired  the 
next  diEty  to  take  the  same,  a^  one  of  the  com- 
missioners  of  his  majesty's  treasury,  you  did 
give  in  to  the  lords  of  his  majesty's  privy-coun- 
cil, and  owned  twice  in  plain  Judgment  before 
them,  the  said  defamatory  libel  against  the 
laid  Test  and  act  of  parliament ;  declaring  that 
you  had  considered  the  said  Test,  and  was  de- 
sirous to  give  obedience  as  fkr  as  you  could : 
whereby  you  clearly  insinuated,  that  you  was 
notable  to  give  fnll  obedience:  is  the  second 
article  of  which  libel  you  declare,  that  you  were 
confident  the  parliament  nevet  intended  to  im- 
pose contradictory  oaths ;  thereby  to  abuse  the 
neople  with  a  belief,  that  the  parliament  bad 
pecn  so  impious  as  really  and  actually  to  have 
imposed  contradictory  oaths  ;  and  so  ridiculous 
is  to  have  niade  an  act  of  partiaroent  (whidi 
thould  be  most  deliberate  of  aU  human  actions) 
4^t8  aoBtrary  to  tfadr  own  latagiiDni :  after 
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of  all  oaths,  and  to  the  acts  of  pariiamentaboT* 
cited,  that  every  man  must  explain  it  Sort  him- 
Si>If,  and  take  it  in  bis  own  sense ;  by  whick 
not  only  that  excellent  law,  and  theoath  tbemn 
specified,  which  is  intended  to  be  a  fence  to  thm 
government  both  of  cluut;h  and  state,  but  afl 
other  oaths  and  laws  shaU  be  rendered  altogether 
useless  to  the  government.    If  every  man  take 
the  oaths  imposed' by  law  in  his  own  senses  then 
the  oath  imposed  is  to  no  purpose  ;  for  the  le- 
gislator cannot  be  sure  that  the  oath  imposed  by 
Sim  will  bind  the  takers  according  to  the  de- 
sign and  intent  for  which  he  appointed  it ;  aiiid 
the  legislative  power  is  taken  from  the  impo- 
sers,  and  settled  in  the  taker  of  the  oath  ;  and 
80  he  is  allowed  to  be  the  legislator,  which  is 
not  only  an  open  and  violent  depraving  of  bis 
majesty's  laws  and  acts  of  parliament,  but  is 
likewise  -a  settling  of  the  legislative  power 
on  private  subjects,  who  are  to  teke  such  oaU&s. 
In  the  third  article  of  that  paper  you  declare^ 
that  you  take  the  Test  in  sorar  only  as  It  is  eon- 
sistent  with  itself,  and  the  Protestant  Religioii  ; 
by  which  you  maliciously  intimate  to  the  peo- 
ple, that  the  said  oath  is  inconsistent  with  itself 
and  with  the  Protestant  Religion,  which  is  net 
only  a  downright  depraving  of  the  said  act  of 
parliament,  but  is  likewise  misconstruing  of  lus 
majesty's  and  the  parliament's  proceedinspi, 
and  misrepresenting  them  to  the  people  in  3ie 
highest  degree,  and  in  the  tenderest  points  thejr 
can  be  concerned ;  and  implying,  that  the 
king  and  the  pariiament  have  done  things  in->' 
consistent  with  the  Protestant  Religion,  for  se» 
curing  of  which)  that  test  was  particulariy  in- 
tended.   In  the  fourth  article  you  do  expreeljr 
declare,  that  yon  mean  not   by  taking  the 
said  Test,  to  bind  up  yoorsejf  from  wishinfl^ 
and  endeavouring  any  alteration  in  a  lawral 
way  that  you  shall  think  fit,  for   advancing' 
of  church   and  state;  whereby   also  it  was 
designed    by   the  said   act    of    JMdrliament 
and  oath,  that  no  man  should   make  aD3r 
alteration  in  the  government  of  church  and 
state,  as  it  is  now  established ;  and  that  it  is  the 
duty  of  all  good  subjects,  in  humble  and  quiet 
manner,, to  obey  theprssant  government:  yet 
you  not  only  declareychirself,  mit  by  your  exam- 
ple you  invite  others  to  think  themselves  loosed 
from  that  obligation ;   and  that  it  is  free  fmr 
them  to  make  any  alteration  in  either,  as  they 
shaU  think  fit,  concluding  your  whole  paper 
with  these  words  (and  this  I  undenrtand  as  « 
part  of  my  oath  ;)  which  is  a  treasonable  m- 
vasion  upon  the  royal  legislative  power,  a0  if  it 
were  lawful  for  you  to  make  to  yourself  an  act 
of  parliament ;  since  he  who  can  make  any 
part  of  an  act  may  make  the  whole,,  th^  power 
and  authority  in  lioth  bein^  the  same.    Of  the 
which  crimes  above-mentioned,  you  the  said 
Archibald  eari    ef  Argyle,  are  actor,  art  and 
part;  which  bang' found  by  the  assise,  yoO. 
ought  to  be  punished  with  di^  pains  of  death*, 
fonauhure  and  escheat  of  lands  andgpods,  ta 
the  terror  of  others  to  ooouttii^  tiw  Eke  km-, 
•fUr.'* 
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An  Abstract  of  the  sereral  Acts  of  Fturliatiient 

2^n  which  the  Indictment  against  the 
vA  of  Argyle  wta  grounded. 

Coocenuog  Raiserf  of  Rmnoiin  Mwixt  the 
King  and  his  People.  C.  90. 1.  Stat  of 
KTRob. 

It  is  defended  and  forbidden,  that  no  man  be 
a  conspirator  or  inventor  of  narrations  or  ru- 
mors, by  the  which  occasion  of  discord  may 
xtae  betwixt  the  Idnff  and  his  people.  And  if 
any  such  man  shall  be  fbund  and  attainted 
thereof,  incontinent  he  shall  be  taJcen  and  put 
in  prison  and  there  shall  be  sorel)^  keened  up, 
ay  and  while  the  king  declare  his  wiU  anent 
him. 

Ad  43.  Pto.  3.  Kinff  James  1.  March  11, 14S4. 
Leaaing-makers  nurfault  Life  and  Goods. 

Item,  it  is  ordained  by  the  king  and  whole 
parliament,  that  all  leasiug-makers,  and  tellers 
of  them,  which  may  engender  discord  betwixt 
ttie  king  and  his  people,  whereever  tlvey  may 
be  gotten,  shall  be  challenged  by  them  that 
power  has  and  tyne  life  and  goods  to  the  king. 

Act  83.  Pto.  6.  James  5.  Bee.  10,   1530.    Of 

r-makers. 


'  Item,  touching  Ae  Article  of  Leasiug- 
makers  to  the  king's  grace  of  his  barons,  great 
men  and  leiges,  and  for  punishment  to  be  put  to 
tiiem  therefore,  the  king's  grace,  with  advice  of 
Ins  three  estates,  ratifies  and  approves  the  acts 
and  statntes  made  thereupon  More,  and  or- 
dains the  same  to  be  pat  in  execution  in  all 
points ;  and  also  statutes  and  ordains,  that  if 
any  manner  of  person  makes  any  evil  informa- 
tion of  his  highness  to.  his  barons  and  leiges, 
that  they  shall  be  punished  in  such  manner, 
and  hv  tke  same  punishment  as  th^  that 
make  feasings  to  his  grace  of  his  lords,  barons, 


Act  134.  Pto.  &  James  6.  May  22;  1584. 
Anent  Slanderers  /)f  the  King,  his  Pro- 
genitors, Estate  and  Reafan. 

Forasmuch  as  it  is  understood  to  our  sove- 
mgn  lord,  and  his  thjiee  estates  assemJbled  iri 
this  present  parliament,  what  gireat  harm  and 
iiieonvetiiency  has  fiOlen  in  this  realm,  chiefly 
since  the  beemning  of  the  civil  troubles  oo- 
eurred  in  ue  time  of  his  highness  minority, 
through  the  wieked  and  iicentioas,  pubfic  and 
private  speeches,  and  untrue  calumnies  of  divers 
of  his  subjects,  to  the  disdain,  contempt,  and 
reproach  of  his  majesty,  his  council  and  pro- 
cteding8,and  to  the  dishonour  and  j[wejudice,of 
jbis  hignness,  his  parents,  progenitors  and  estate, 
stirring  up  his  mghness's  subjects  thereby  to 
missing,  sedition,  unquietness,  and  to  cast  off 
their  due  obedienee  to  his  majesty  ;  to  their 
avident  peril,  tinsel  and  destruction :  Hi^.  high- 
seas  continuing  idways  in  love  and  ckoaency 
toward  all  his  good  siugects,  and  most  wiDing 
lo  seek  the  safay  and  preservation  of  them  al^ 
wfai^  wilfully,  needlessly,  and  upon  plain  ma- 
fioa^  after  Ins  ^bnesra  merqr  and  paidon 


oit-times  afore  granted,  has  procured  them- 
selves, by  their  treasonable  de^ds,  to  be  cut  pff,^ 
as  corrupt  tnembers  of  this  commonvFealth«" 
Therefore  it  is  statute,  and  ordained  by  our 
sovereign  lord,  and  his  three  estates  in  ithis  pre^ 
sent  parhaiment,  That  none  of  his  sol^ects,  of 
whatsoever  Unction,  degree,  or  quality,  in  time 
cominff,  shall  jpresume,  4ir  take  upon  hand, 
privately  or  publicly,  in  sermons,  declamationa 
and  familiar  conferences,  to  utter  any  -fiilsey 
slanderous,  or  untrue  speeches,  to  the  disdam,' 
reproach  and  contempt  of  his  majesty,  his 
council  and  proceeding's,  or  to  the  dishonour, 
hurt,  or  prejudice  of  his  highness,  his  parents 
and  progenitors,  or  to  meddle  in  the  affairs 
of  his  highness,  and  his  estate  present,  by  gone^ 
and  in  time  coming,  under  the  pains  contained 
in  the  acts  of  parliament  anent  mdcera  and 
tellers  of  leasings,  certifying  them  that  shall  Jl>e 
tried,  contraveners  thereof,  or  that  hear  such 
slanderous  speeches,  and  reports  not  the  same 
with  diligence,  the  said  pain  shall  be  execut^nl 
against  mem  with  jJl  ngour  in  example  of 
otiiers. 

Act  903.  Par.  14.  S^ing  James  6.  )fune  6, 
1594.  anent  LeasEng-makers,  and  Authom 
of  Slanders. 

Our  sovereign  lord,  with  advice  ofhis  estates^ 
in  this  present  parliament,  Mtiiies,  approve^ 
and  for  his  highness  and  Successors,  perpetu- 
ally 'c6nfirms  the  act  made  by  his  noole  pro* 
genitors,  king  James  the  First,  of  worthy  me- 
mory, against  leasiug-makers,  the  act  made 
by  king  James  the  t£cond,  entituled,  Against 
leasing  makers  and  tellers  of  them  ;  the  act 
made  oy  king  James  the  Fiflh,  entituled.  Of 
leasing-makm ;  and   the  act  made  by    his- 
highness's  self,  with  advice  of  his  estates  in 
parliament,  upon  tiie  22d  day  of  May,   1584. 
entituled.  For  the  punishment  of  the  authors 
of  slanders  and  untrue  calumnies  against  the 
kinpfs  majesty,  his  council  and  jiroceedings, 
to  the  dishonour  and  prejudice  «f  his  highness, 
his  parents,  progenitors,  crown  and  estate ;  as 
also  the  act  made  in  his  highness's  parliament    * 
holden  at  Linlithgow  upon  the  lOth  of  De- 
cember 1585,  entituled,   Against  the  authors 
of  slanderous  speeches  or  writs ;    and  sta- 
tutes and  ordains  all  the  said  acts  to  be  pub- 
lished of  new,  and  to  be  put  in  execution  in 
time  coming^with  this  addition.  That  whoever 
hears  the  said  leasings,  caluinnies,  or  slan^* 
devons,  speeches  or   writs  to  be  made,  and  . 
apprehends    not  the    authors    thereof,   if  it 
lies  in  his  power,  and  reveals  not  the  same 
to  his  highness,  or.  one  of  his  privy-coun- 
cil, or  to  the  sheriff^   steward  or    Imiliff  of' 
the  shire,  stewards-in  legality  or  ix^^alty,  or  to 
the  provost,  or  any  of  the  bailiffs  within  bunrh, 
by  whom  the  same  may  come  to  the  kiiowle^gfe 
of  his  highness,  orchis  said  privy- council,  where 
through  the  said  leasing- makers  and  authors . 
of  slanderous  speeches  mav  be  called,  tried* 
enSd  punished  according  to  the  said  acts  i  The  . 
hearer,  and  not  .apprenender,  [if  it  lie  in  his 
power]  and  conceuer,  and  not  rdveakr  of  the 
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said  leasing-makere,  and  autbon  of  the  said 
slanderous  speeches  Or  yinXs^  sliall  incur  the 
like  pain  ana  punishment  as  the  principal  of- 
fender. 


Act  107.  Par.  7.  King  James.  1.  March  1. 
1427.  Tbfljt  none  interpret  the  King's  Sta- 
tutes wrongously . 

I|em,'  the  king",  by  deliverance  of  council,  by 
manner  of  statute,  forbids,  that  no  man  interpret 
his  statutes  otber\i^ise  than  the  statutes  biear, 
and  to  the  intent  and  effect  that  they  were  made 
ibr;  and  as  the  maker  of  there  understood  ;  and 
whoso  does  in  the  contrary,  shall  be  punbhed 
at  the  king's  will. 

Act  10.  Par.  10.  King  James  6.  Dec.  10, 
1585.  Authors  of  slanderous  Speeches  or 
Writs  should  be  punished  to  the  death. 

It  is  statuted  and  ordained  by  our  soverei^ 
lord  and  three  estates,  tliat  all  his  highness's 
subjects  content  themselves  in  quietness  and 
dutiful  obedienpe  to  his  hiffhness  and  his  autho- 
rity ;  and  that  none  of  them  presume,  or  taJce 
upon  hand  publicly  to  declaim,  or  privately  to 

rk  or  vrrite'any  purpose  of  reproacn  or 
Jer  of  his  majesty's  person,  estate  or  go- 
Tern  ment  \  or  misconstrue  his  proceeding, 
whereby  any  raislikuig  may  be  proved  betwixt 
his  highness  and  His  nol>ility,  and  loving  sub- 
jects in  time  coming,  under  the  pain  of  death ; 
certifying  tbem  that  do  in  the  contrar^r,  they 
shall  be  ropited  as  seditious  and  wicked  instru- 
mentis,  enemies  to  his  highness  and  the  com- 
monwealth of  this  realm  :  and  'the  said  pain  of 
death  shaH  be  executed  upon  them  with  all  ri- 
gour in  example  of  others. 

«  . 

Act  for  Presenration  of  his  Majesty 's  Person, 
Authority  and  Government,  May  1662. 

-And  further,  it  is  by  his  majesty 


and  estates  (iH  parliament  declared,  statuted  and 
enacted,  that  it  any  person  or  persons  shall,  by 
writing,  printing,  urayiug,  preaching,  libelling, 
remonstrating,  or  oy  any  malicious  or  adviseii 
speaking,  exjiress,  publish,  or  declare  any 
words  or  sentences,  to  stir  up  the  people  to  the 
hatred  or  dishke  of  his  majesty's  royal  prero- 
gative and  supremacy,  in  causes  ecclesiastical 
oi*  of  the  government  of  the  church  by  arch- 
bishops and  bishops,  as  it  is  now  settled  by 
law That  every  such  person  or  per- 
sons so  offending,  and  being  legally  qonvicted 
thereof,  are  hereby  declared  incapaNe  to  enjoy 
or  exercise  af  ly  place  or  empkiyment,  civil,  ec- 
clesiastic, or  military,  within  this  church  and 
kingfloni,  and  shall  be  liable  to  such  further 
pains  as  are  due  by  the  law  in  such  cases. 

Act  130.  Par.  8.  James  6.  May  S3, 1584.  Anent 
the  Authority  of  the  three  Estates  of  Pftr- 
liament. 

The  kind's  majesty  considering  the  honour 
aAd  the  authority  of  his  supieme  court  of  par- 
liament, continued  past  all  memory  of  man, 
unto  their  days,  as  constitute  upon  the  free 
votn  of  the   thrse  estates   of  this  ancient 


kingdom,^  by  whom  the  same,  4ipder  Gftl,  has 
ever  been  uphotden,  rebellion^  and^tnxnis 
subjects  punished,  the  good  and  fiuthftd- pre- 
served and  maintained,  and  the  laws  and  acts 
of  padtavent  fby  which  all  men  tfe*  fibvemedTp 
Wde  and  eatabh^ed.    And  fiodingthe  power, 
dignity,  and  authority  of  the  said  court  of  par- 
liament of  late  years  called  in -somcdoulit,- at 
l^st,  some  curiously  travelling  to  havo  Intro-, 
duced  some  innovation  thereanent;  his  n^ajes- 
ty's  firm  will  and  mind  always  bei'  g,  aif  it  is 
yet,  that  the  honour,  authority,  and  cuguity  ot 
bis  said  three  estates  shall  stand  and  continue  in 
their  own  integrity,  accoixling  to  the  ancient  and 
laudable  custom  by-gone,  without  any  altera- 
tion or  diminution  ;  therefore  it  is  statuted  aod. 
ordained  by  your  said  severe^  lord,  and  his 
said  three  estates  in  this  present  pariiaiaekit, 
that  nope  of  his  lei^es  or  subjects  presume^  a^ 
take  upon  hand  t04mpung  the  dignity  and  aa- 
thority  of  the  said  three  estates,  or  to  seek  or. 
procure  the  innovation  or  diminution  of  the 
power  and  authority  of  the  same  three  estates^ 
or  any  of  them,  in  time  coming,  under  the  pain 
of  treason. 

The  Earl  of  Aisle's  First  PcrmoM  for  Advo- 
cates, or  Counsel  to  be  allowed  him. 

To  his  Royal  Highness,  his  Majesty's  HMa 
Commissioner,  and  to  the  right  honourable, 
the  Lords  of  his  Majesty's  Privy -Council  : 
The  humble  Petition  or  Ai-chibald  Earl  of 
Argyle. 

4Sheweth ;  That  your  Petitionar  hong  cri- 
minally indicted  before  the  lords  coonniflsiaaem. 
of  justiciary,  at  the  instance  of  his  mqes^% 
advocate,  for  crimes  of  an  high  natap&  AvA 
whereas  in  this  case  Jio  advocate  ik^ill  readily 
plead  for  the  petitioner,  unless  they  have  your 
royal  liighness,  and  lordships  special  Moenae 
and  wan-ant  to  that  efiect,  which  is  usual  in  die 
like^ cases. — It  is  therefore  humbly  desired,  tbaa: 
your  royal  highness  and  lordships,  woulSl  ^^ 
special  order  and  wah*ant  to  sir  GeOige  Lock- 
bart,  his  ordinary  advocate,  to  consult  and 
plead  for  him  in  tne  aforesaid  criminal  process* 
without  incurring  any  hazard  upon  tnat  ac- 
count :  And  your  Petitioner  shall  ever  pray. 

£DiNfiVRGH,  November  22,  1681. 

The  Council's  Answer  to  the  Eari  of  Argyle's 
first  Petition,  and  his  having  Advocates  al- 
lowed him.  '        ' 

His  Royal  Highness,  his  majesty's  high 
Commissioner,  and  lords  of  privy -coimcil  do 
refuse  the  desire  of  the  alcove- written  bill,  bnt 
allow  any  lawyei*s  the  petitioner  sliall  empk)y 
to  consult  and  plead  for  him  iu  the.  process  of 
treason,  and  otner  crimes,  to  be  pursued  against 
him  at  the  instance  of  his  majesiy's  advocate. 
Extra.  By  mej  Wiix,  Paterson* 

The  Earl  of  Argyle's  Sicomd  PmnoN  IHr 
Counsel  to  be  allowed  hin^ 

■ 

To  his  Royal  Highness,  his  Bla^esty'a  hig^ 
Commissioner,  and  to  the  nght  honour- 
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EoiNBUftQfk,  HcDtrtihtt  d4|  1681. 

The  Cooocil's  Answee  to  the  Earl  of  Argyte^ 
second  PetitioD. 


able  liie  Lords  of  bis  Majesty's  Piity^ 
Counsel:  The  hvimble  Poiitkm  of  Arcbi- 
^    baldfariof  Argyle. 

Sbewetfa;  That  jrour  petitioner  faavingf  given  I 
a  former  petition,  hunabiV  representing-,'  His  royal  highness,  his  nuyesty'shigh-oom* 
-  _«t  he  betn^  criminallj  indicted  beforie  the  miasioner,  and  lords  of  privy-councii,  having 
lords  commissioners  of  josticiary,  at  the  in-  .  considered  the  foresaid  petition,  do  adhere  to 
staoee  of  his  mi^esty^s  advocate,  for  any  their  former  order,  allowing  advocates  to  so- 
crimes  of  an  high  nature :.  ^nd  therefore  de-  pear  for  the  petitioner  in  the  process  afbresata*. 
sirad  that  your  royal  highness,  and  lordships,  .  £xtr.  By  me  Will.  Paterson. 


That 


lAckhart,  to  consult  and  plead  for  him ;  Where- 
upon your  pojral  highness  and  lordships  did 
mftow  the  petitioner  to  make  use  of  such  ad- 
vocates as  he  should  think  fit  to  call.  Accord- 
ingly your  petitioner  have  desired  sir  George 
liockhart  to  consult  and  plead  tor  him,  he  hath 
as  yet  refused  yonr  petitioner.  And  by  the 
11th  parliament  of  kinp  James  the  6th,  cap.  38. 
^  it  i&  the  undeniabte  priviledge  of  all  suh- 
jecfts,  accused  for  any  crimes,  lo  have  liberUrto 
provide  themselves  of  advocates^  to  defend  their 
lives,  honour,  and  lands^  against  whatsoever 
accusation;  so  the  same  priviledge  is  not 
«ily  by  parliament  1 1  king  James  the  6th,  cap. 
IK),  ftttther  asserted  and  confirmed,  Imt  also  it 
is  declared,  that  in  case  the  advocates  rdiise, 
thejudffesareto  compel  fhem,  test  the  party 
accused  should  be  prejudiced :  And  this  being 
an  affair  of  great  importance  to  your  petitioner, 
and  sir  Geoi]ge  Lockhart  having  been  not  only 
still  his  ordinary  advocate,  but  also  by  his  con- 
stant converse  with  him  is  best  known  to  your 
petitioner's  principles;  and  of  whoteemment 
abilities  and  fidehty,  your  petitioner  (as  many 
others  have)  have  had  special  jiroof  all  akmg  in 
his  concerns,  and  hath  such  singular  confi- 
dence in  him,  that  he  is-most  necessary  to  your 
petitioner  at  this  occasion. 

May  it  therefore  please  your  royal  highness 
and  lordships  to  interpose  your  authority,  by 
giving  a  special  order  aofl  warrant  to  the  said 
sir  Georgo  Lockhart,  to  consult  und  plead  for 
him  in  the  said  criminal  process,  conform  to 
the  tenor  of  the  said  acts  of  parliament,  and 
constant  known  practice  in  the  like  cases,  which 
was  never  refused  to  any  subject  of  the  meanest 
quality,  even  to  the  greatest  criminals.  And 
your  royal  highoeas's  and  lordships  answer  is 
humbly  craved.* 


•  •*The  earl  thus  mewed  tip,  that  be  might 
not  give  any  offence,  twice  petitions  the  duke 
and  council,  that  sir  George  Lockhart  might  be 
his  advocate  to  plead  his  defence,  yet  both  times 
refused.  The  reason  of  these  petitions  were ; 
that  without  leave  hone  would  dare  to  plead  the 
earl's  cause,  for  fear  of  the  king's  displeasure : 
However,  by  the  act,  11  Jac.  6,  cap.  90.    *  It 

*  is  tihe  undeniable  privilege  of  all  subjects  ac- 

*  Cttsed  for  any  crimes,  to  provide  themselves 

*  advocates,  to  defend  their  lives,  honours,  and 

*  lands,  against  whatsoever  accusation :'  so  by 
the  11  Jac  6,  c.  90,  it  is  declared,  '  That  in 

*  case  advocates  refuse,  the  judges  may  compd 
'  them.'    Uea-eupon  the  stfldrew  op  a  letter  of 


stituting  xUexander  Dunbar  his  Procum^^ 
tor,  for  requiring  sir  Geo^^  Lockhart  t» 
plead  for  him 

We  Archibald  earl  of  Argyle  do  hereby  sub- 
stitute, constitute  and  ordain  Alexander  Dunbar, 
our  servitor,  tu  be  our  piWuratdr,  to  pan  and 
require  sir  George  Lockhart,  advocate,  to  con- 
sult and  plead  for  us,  in  the  criminal  nrocess  in-' 
tended  against  us,  at  the  instance  of  uis  n^jes* 
ty's  advocate ;  and  to  compear  with  us,  before 
tne  lords  commissioners  of  justiciary,  upon  the 
■12th  of  December  next,  conform  to  an  act  of 
council,  dated  the  22d  of  November  instant, 
allowing  any  lawyers  that  we  should  employ^^ 
to  consult  and  plead  for  us  in  the  said  process, 
and  to  another  act  of  coimcil  of  the  24th  of 
November  instant,  relative  to  the  former,  and 
conform  to  the  acts  of  parliament.    In  wit- 
ness whereof  we  have  suoscribed  these  pre-, 
sents,  at  Edinburgh-Castle,  Nov.  26, 1681,  be-^ 
fore  these  witnesses,  Duncan  Campbell,  servi- 
tor to  James  Glen,  stationer  in  Edinburgh, 
and  John  Thorn,  merchant  in  the  said  Burg. 

Argyle. 

Duncan  Campbell,  John  Tbom,  witnesses. 

An  Instrument  whereby  the  Earl  of  Argyle 
required  sv  George  Lockhatt  to  appeair 
and  plead  for  inm. 

Apud  Edenburgum  vigesimo  sexto  die  men« 
sis  Novembris,  Anno  Domini  miUesuao 
sexcentesimo  octuaj^esimo  primO;,  et  Anno  • 
RegniCar.  3,  Regis  trigesimo  tertio. 

The  which  day,  in  presanoe  of  me  notary-* 
public,  and  witnesses  under-subsoribed,  com>-' 
peared  personally  Alexander  Dunbar,  servitor 
to  a  noble  earl,  Archibald  earl  of  Argyle,  as 
procurator,  and  in  name  of  the  said  earl, 
oonform  to  a  procuration  subscribed  by  the  saij 
earl  at  the  castle  of  Edinburgh,  upon  the  2  f  st 
day  of  November,  1681,  making  and  consti- 
tuting the  said  Alexander  Dunbar  his  procura* 
tor,  to  the  efl^  under- written ;  and  passed  to' 
the  personal  preseaoe  of  sir  -Geoige  Lodchart, 
advocate,  in  his  own  lodging  in  Edinburgh, 
having  and  holding  in  his  hands  an  act  of  m 
majesty's  privy  counoi),  of  the  dace  of  the  32d 

■ - — — ■■ 

attmney ,  constituting  Alexandep  Dunbar  to  le- 
qube  sir  George  Lockhart  to  plead  for  him  * 
which  the  duke  no  sooner  hean(  but  said,  *•  iK 
•  sir  George  Lockhart  plead  for  the  earl,  his 
'  shall  never  plead  for  my  brother  nor  me,'  *»  * 
2  Coke's  Detection,  |^  £80. 


^ 
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of  Norember,  1681,  iDstant,  proceeding  upoo 
a  pedtioii  giren  in  by  the  s£d  earl  of  Aigyle  to 
tha  said  Eirds,  shevnng',  that  he  being  ^mi- 
nall^  indicted  befoe  the.  lords  commissioners 
of  justiciary,  at  the  instance  of  his  majesty^s 
Mvocate,  ror  crimes  of  an  high  nature ;  and 
whereas  in  tbst  case  no  advocates  vrould  rea- 


in  the  like  cases:  And  by  the  said'  potion 
btmriily  suppficaied,  that  his  highness  and  the 
cooncu  woutd  give  special  order  and  command 
lo  the  said  sir  ueoige  Lockhart,  the  said  earPs 
ordinary  advocate,  to  consult  and  plead  for 
him  in  the  foresaid  criminal  process,  without 
incurring  any  hazard  upon  that  account.  His 
roysA  highness,  and  lords  of  the  said  priv}r- 
coimcil,  did  refuse  the  desire  of  the  said  peti- 
tion, but  allowed  any  lawyers  the  petiUoner 
idiottld  elitipioy,  to  consult  and  plead  for  him  in 
the  process  of  treason,  and  other  crimes  to  be 
pursued  against  him,  ait  the  instance  of  his 
maiesty's  advocate.  And  also  the  said  Alex- 
ander Dunbar  having  and  holding  in  his  hands 
another  act  of  the  said  lords  of  privy-council, 
6f  the  24th  of  the  said  month,  i*eiative  to,  and 
narrating  the  foresaid  first  act,  and  proceeding 
npon  another  supplication  ^iven  in  by  the  said 
carl  to  the  said  lords,  craving,  that  his  royal 
highness  and  the  said  lords  would  interpose 
their  authority,  by  giving  a  positive  and  spe- 
cial order  ana  warrant  to  the  said  sir  George 
Lobkhart,  to  consult  and  plead  with  him  in  the 
tloTesnid  criminal  pocess,  conform  to  the  tenor 
of  the  acts  of  pariiament  mentioned  and  parti- 
cularized in  ^e  said  petition,  and  freauent  ahd 
known  practice  in  tne  like  cases,  which  was 
liever  refha^d  to  any  subjects  of* the  meanest 
quality.  His  royal  highness,  and  the  lords  f]^ 
privy-counsel,  having  considered  the  aforesaid 
petition,  did,  by  the  said  act,  adhere  to  their 
tbrmer  order,  sdlowing  advocates  to  appear  for 
the  saidearl  in  the  process  foresaid,  as  the  f»aid 
aeis  bear ;  and  produced  the  said  acts  procura- 
tory 'foresaid  to  the  said  sir  George  Lockhart, 
-who  took  the  same  in  his  hands,  and  read  them 
ovi&r  successive ;  and  after  reading  thereof,  the 
said  Alexander  Dunbar,  procurator,  and  in 
name  and  behalf  foresaid,  -solemnly  required 
the  said  sir  Georse  Lodchart  as  the  said  noble 
curl's  oi^nary  advocate,  and  as  a  lawyer  and 
advocate,  ujMn  the  said  earl's  reasonable  ex- 
pence,  to  consult  and  advise  the  said  earFs  said 
process  at  any  time  and  place  the  said  sir 
Qeoige'should  appoint  to  meet  thereupon,  con- 
form to  the  foresaid  two  acts  of  council,  and 
acts  of  parliament  therein  mentioned,  appoint- 
ing advocates  to  consult  in  such  matters :  which 
the  said  sir  Geo.  Lodkhart  altogether  refused: 
IVheroupon  the* said  Alexander  Dunbar,  as 
prt>curalor,  aqd  in  name  foresaid,  asked  and 
took  the  instruments,. one  or  jnore,  in  the 
hands  of  me  notary-pnblic  under-subscribed. 
And  these  things  were  done  within  the  said  sir 
George  Lodkhart'a  lodging,  on  the  sooth  side 
iCtheslnet  of  EdinhiSglif  i»thelaBeMarcat 


withm  the  dinii^-room  of  the  said  lodgings 
betwixt  four  and  five  houn  in  the  afVeroopn, 
day,  month,  year,  place,  and  of  bos  ma|estj*8 
reign,  respective  foresaid,  before  Rob.  Dixsqe, 
and  John  Lesly,  tfervitors  to  John  Camphdl, 
writer  to*  his  majesty's  signet,  and  Dowgail 
Iliac  Alester,  messenger  in  £dinbuigh,  with 
divers  others,  called  and  required  to  tbe  pre- 
mises. 

Ita  esse  Ego  Johannes  Browi,  Noteriaa 
Publicus,  in  Premissis  requisitus,  Attestor  Tes- 
tantibus  his  meis  signo  et  subscriptione  mami^ 
alibus  solitis  et  consu^tis.  Baotm. 

Robert  Dixone,'  Dowgall  Mac  Alester,  Jobv 
Lesly,  wituwses. 

*  I 

Deeemher  5,  1682. 

The  Opinion  of  divers  Lawyers  coooeniiBg  the 
Case  of  the  £ari  of  Aigyle. 

We  have  oonsdered  the  criminal  liettera,  rais- 
ed at  the  instance  of  his  m^esty's  advocate 
against  the  earl  of  Aivyle,  with  the  acts  of 
parliament  contained  aiM  narrated  in  the  mms 
criminal  letters,  and  have  compared  the  same 
with  a  papdr,  or  explication,  which  is  libeUed 
to  have  been  given  in  by  the  eari  to  the  lords  of 
his  majesty's  privy-council,  and  owned  by 
him,  as  the  sense  and  expKcation  in  which  lie 
did  take  the  oath  imposed  by  the  late  act  of 
parliament.  Which  paper  is  of  this  tenor :  *  I 
'  haveconsidered^eTest,  and  am  very  desiroos 
*  to  give  obedience  as  far  as  I  can.  Sec*  And 
having  likewise  considered  that  tbe  earl,  after 
he  had  taken  the  oath,  with  the  explicatioa 
and  sense  then  put  upon  it,  it  was  acquiesced 
to  by  the  lords  of  tne  privy  council,  and  he 
allowed  to  take  his  place,  and  to  sit  and  vote.  And 
that,  before  tbe  eai'l's  taking  of  the  oath,  there 
were  several  papers  spread  abroad,  eontaininc 
objections,  and  alledging  inconsistencies  and 
contradictions  in  the  oath,  and  some  thereof 
\yere  presented  by  synods  and  presbvteries  of 
the  orthodox  clergy,  to  some  of  the  Bishops  of 
the  church.  It  is  our  humble  opinion,  that 
seeing  the  earl's  design  and  meaning  in  oiforii^ 
the  said  explication  was  allenarly  for  the  deir- 
ing  of  his  own  conscience,  and  upon  no  foctioos 
or  seditious  desi^;  and  that  the  mtttfar  and' 
import  of  the  said  paper  is  no  contradiction  of 
tbe  laws  and  acts  of  parliament,  it  doth  not  at 
all  import  any  of  the  crimes  bbelled  against 
him,  viz.  treason,  leasing-making,  depraving 
of  his  majesty's' laws,  or  the  crime  of  peomy,* 
but  that  Uie  glosses  and  inferepces  put  by  tfie 
libel  upon  the  said  paper  are  altogether  strained 
and  unwarrantable,  and  incoosist^t  with  the 
eari^s  true  design,  and  the  sincerity  of  his 
meaning  and  intention,  in  making  of  the  aaid 
explication. 

Wednesday,  the  lath  of  December,  the  day 
of  oompenranoe  assigned  to  the  eail  being  noir ' 
come,  he  was  brouj^t  by  a  guard  of  soMJers 
from  the  castle  to  the  place  appeinted  for  the ' 
trial,  and- tbe  justice  court  bemg  met  and  fenc- 
ed,  the  eari,  now  marquis  of  Queenstmry,  then ' 
justioe-geDeialk.  the  lords  Kiiim  Gallingtuvi^  * 
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but  we  fell  upon  the  ^^arrisoos  he  bftd  left,  ■and  . 
io  one  day  took  two  of  them,  aind  cut  off  a 
coDsiderame  part  of  a  third,  and  carried  awaj 
in  air  about  300  prisoner :  [^besides  provisiong 
and  convoys  we  $eixed  zohich  tkey  tent  ^o  plant 
'Other  garrisons]  and  in  tlie  end  of  that  year,,  I 
«ent  captain  ^aw  to  his  majesty,  with  my 
humble  opinion,  how  the  war  might  be  ear- 
ned on ;  who  returned  to  me  with  instructioiMl 
and  orders  which  I  have  yet  lying  by  me. 

Afier  which,  I  joined  with  those  his  nu^estjii 
did  commissionate,  and  stood  out  till  tlie  last, 
thattheearlofMiddleton,  his  majesty's  lieu- 
tenant-general, gave  me  orders  to  capitulate, 
which  I  did  without  any  other  enga^fementsto 
the  rebels  but  aUo^ng  persons  to  give,  bail  for 
my  living  peaceable :  and  did  at  my  capitu- 
lating relieve  several  prisoners  by  exchange, 
whereof  my  lord  Granard,  out  of  the  castle  of 
Edinburgh,  was  one. 

It  is  notarly  known,. that  I  was  forefaulted 
by  the  usurpers,  who  were  so  jealous  of  me, 
that,  contrary  to  their  faith,  within  eight 
months  after  my  capitulation,  upon  pretence  I 
keeped  horses  alMve  the  value  they  seized  on 
me,  and  keeped  me  in  one  prison  after  another, 
till  his  majesty's  happy  restoration,  and  this, 
only  because  1  would  not  engage  not  to  serve- 
Ills  majesty,  though  there  was  no  oath  re- 
quiretl. 

I  do  with  all  gratitude  acknowledge  his 
m^esty's  goodness,  bounty  and  royal  tavouis 
to  me,  when  I  was  pursued  betbre  the  parlia- 
ment in  the  year  1662.  His  majesty  was  gra- 
ciously pleased  not  to  send  me  here  [Jrofn 
London  hither']  in  any  opprobrious  way,  [and. 
with  a  guard  us  some  Kr^eefj  but  upon  a  [bare 
verbal  paroll.  Upon  which  I  came  down  post, 
and  presented  myself  a  fortnight  before  th* 
day,  [appointed  me  6y  Ids  majesty. 1'  Notwith- 
standing whereof  I^as  immediately  clapt  up 
in  the  Cafttle,  but  haviog  satj<iAed  his  majesty 
at  that  time  [of  th^  true  meaning  of  that 
letter,  I  zcas  questioned  for  ;  and  hts  majesty 
being  convinced  of  it  himself  and]  of  my  entire 
loyaJtv,  I  did  not  offer  to  plead  by  advocates. 
And.  his  majesty  was  not  only  pleased  to 
pardon  my  lire,  and  to  restore  me  to  a  title,  and 
fortune,  but  to  put  me  in  trust  in  his  service,  in 
the  most  eminent  judicatories  of  this  kingdom, 
and  to  heap  favours  upon  me,  far  beyond  what- 
ever I  did  ^pretend  to"]  or  can  deserve :  though 
I  hope  his  majesty  nath  always  found  me 
faithful  and  thankful,  and  ready,  to  bestow  all  I . 
have,  or  can  have,  for  his  service :  and  1  hope . 
never  hath  had  nor  ever  shall  have  ground  to 
repent  any  favour  he  bath  done  me.  And  if  I 
were  now  really  guilty  of  the  crimes  libelled, 
I  should  think  myself  a  great  villain. 

The  next  occasion  I  had  to  shew  my  parti- 
cular zeal  to  ins  majesty's  service  was  m  Anno 
1666,  when  the  insurrection  was  made  that  was 
represtat  Pentland- Hills.  At  the  very  first, 
the  intercourse  betwixt  this  place  and  me  was 
stopt,  so  that  t  had  neither  intelligence  nor 
orders  from  the  council,  nor  from  the  ^neral; , 
but  upon  a  letter  from  the  now  archbishop  of  ^ 


ForrjBt,  Newtonn,  and.Kirkhonse,  the  fords  of 
faisticiary  sitting  m  judgment,  and  the  other 
Ibnnalities  also  pertormed,  the  Indictment 
libove  set  down  was  read,  and  the  earl  spoke 
SUB  fbUows : 

« 

The  Etfrl  of  Argyle's  Speech*  to  the  Lord 
Jostioe  General,  and  the  Lords  of  the 
Justidary,  after  b6  had  been  arraigned, 
and  his  fndictment  read. 

My  Lord  Ju^ce  General,  Sec, 

I  look  upon  it  as  an  imdeniable  privilege  of 
the  meanest  subject  to  explain  his  own  words  in 
the  most  benign  sense :  And  even  when  per- 
^  SOBS  are  under  an  ill  cliaracter,  thcmiscon- 
fitniction  of  words  in  themselves  not  ill,  can 
only  reach  a  presumption  or  aggravation  but 
not  any  more.  [Can  only  reach  a  presump- 
tion or  aggravatton  cf  an  offence,  hut  n^ver 
reach  to  a  crime.''] 

But  it  is  strange  to  alledge,  as*  well  as,  I 
hope,  impossible,  to  make  any  that  know  me 
hefieve,  that  I  could  intend  any  thing  but 
what  was  honest  and  honoumble,  suitable  to 
the  principles  of  my  religion  and  loyalty, 
though  I  did  not  explain  myself  at  all. 

My  lord,  I  pray  you  be  not  offended  that  I 
take  up  a  little  of  your  time,  to  tell  yon,  I 
bave  rrom  my  youth  made  it  my  business  to 
serve  his  mi^esty  faithfully,  and  have  con- 
stantly, to  my  power,  appeared  in  his  service ; 
especially  in  all  times  of  difficulty,  and  have 
never  joined,  nor  complied  with  any  intere^  or 
party,  contrary  to  his  majesty's  authority,  and 
neve  eB  along  served  him  m  his  own  way, 
without  afrown  'from  his  majesty  these  thirty 
years. 

As  soon  as  I  passed  the  schools  and  colleges, 
I  went  io  travefto  France  and  Italy,  and  was 
abroad  1647, 1648,  and  till  the  end  of  164D. 

My  first  appearance  in  the  world  was  to 
eerve  his  majesty  as  colonel  of  his  fooT-guards. 
And  though  at  that  time  all  the  commissioners. 
were  given  by  the  then  parliament,  yet  I 
would  not  serve  without  a  commission  from 
bis  majesty,  which  I  have  still  the  honour  to 
have  by  nie. 

AAer  the  misfortune  of  Worcester,  I  con- 
tiiiDed[_/bz<r  years]  in  arms  for  his  majesty's 
eervice;  when  Scotland  was  over -run  with 
usurpers ;  and  wais  alone  with  some  of  my 
friends  in  arm&in  the  year  1652,  [whilst  none 
other  Wire  in  arrhs  for  his  majesty  s  service  in 
aU  Scotland],  and  did  then  keep  up  some  ap* 
pearance  of  opposition  to  them  :  and  general 
major  Dean  coming  to  Argyleshire,  anil  plant- 
ing several  garrisons,  he  no  sooner  went  away 

*  In  a  copy  of  *the  Case  of  the  earl  of  Ar- 

S^'le,  printed  in  the  yesr  1683,  which  is  now 
e  property  of  a  gentleman  in  Edinburgh, 
there  is  a  note  which  says,  that  it  was  the  Earl's 
own  copy,  and  that  some  corrections  which 
appear  in  tlie  margin  are  in  his  hand  writing. 
I  have  been  favoured  with  a  transcript  of  these 
corrections,  and  they  are  ao«pitiiogiy  inserted 
in  Italic  efaaraeters. 
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viz.  Tliat  I  am  neither  papist  nor  fimatic,  but 
troly  loyal  ill  my  principles  and  practices. 

The  hearing  of  this  libel  would  trouhfe  me 
beyond  most  of  the  safferingps  of  my  life  if  my 
innocence  did  not  support  me,  and  6ie  hopes 
of  ^mg  vindicated  of  this  and  other  calun- 
nies  before  tliis  public  and  noble  anditQiy* 

1  leave  my  defences  to  these  geDdemen  that 
plead  for  me,  they  know  my  inoocenoe^  and 
how  mnndless  that  Hbel  is. 

I  shall  only  say,  as  my  life  hath  most  of  it 
been  spent  in  serving  and  saffering  for  his  mar 
jesty;  so,  whatever  be  the  event  of  this  pro- 
ems, I  resolve,  while  I  breathe,  to  be  loyal  and 
faithful  to  his  majesty.  And  whether  I  live 
publicly  or  in  obscurity,  my  head,  my  heart» 
nor  my  hand,  shall  never  be  wanting  where  I 
can  be  useful  to  bis  majesty's  service*  And 
while  I  live,  and  when  I  die,  I  shall  pray» 
that  God  Almig-hty  would  bless  his  miyesty 
with  alon^,  hapny,  and  prosperous  rei^ ;  and 
that  the  hneal  legal  successors  of  the  crowa 
may  continue  monarchs  of  all  his  majesty*s 
dominions,  and  be  defenders  of  the  true  Pri- 
mitive, Christian,  Apostolic,  Catholic,  Protes- 
tant Religion,  m  hile  Sun  and  Moon  endure. 

God  save  the  King. 

The  King's  own  LirrTEk  to  this  NoUemto^ 
when  he  was  lord  Lorn. 

"  My  lord  Lorn ;       Cobgne,  Dec.  1654. 

"  I  am  very  glad  to  hear  from  MiddletaHiv 
what  affection  and  zeal  yon  show  to  my  ser- 
vice, how  constantly  yoii  adhere  to  bim  in  all 
his  distresses,  and  what  good  service  you  baf« 
performed  upoii  the  reMs.  I  assure  you,  you 
shall  find  me  very  just,  and  kind  to  you  in 
rewanling  what  you  have  done  and  snfierad  for 
me ;  and  I  hope  you  will  bare  more  credil 
and  power  with  those  of  your  kindred,  and 
dependante  upon  your  family,  to  engage  them 
with  you  for  me,  than  any  body  else  can  bare 
to  seduce  them  against  me  ;  and  I  shall  look 
upon  all  those  who  shall  refuse  to  follow  you  as 
unworthy  of  any  protection  hereafter  frOm  me, 
which  you  will  let  them  know.  This  honesl 
bearer,  M ,  will  inform  you  of  my  condi- 
tion and  poxposes,  to  whom  you  will  gtte 
credit ;  and  he  will  tell  you,  &at  I  am  very 
much        Your  affectionate  friend,     C.  R" 

General  Middleton's  OansR  to  the  Eari  of 
Argtle,  who  was  then  lord  Lorn,  for  ca>- 
pitulatiqg.  with  the  English,  wfaereht  he 
largely  expresseth  his  worth  and  loyally. 

John  B{[idd1eton,  Lieutenant- General,  next 
and  immediately  under  his  majesty,  and  Com* 
mander  in  chief  of  all  the  Forces  raised,  and 
to  be  raised,  within  the  kinijftloTn  of  Scotland. 
— Seeing  the  lord  Lorn  hath  given  so  singular 
proofs  of  clear  and  pei-fect  I'lyalty  to  tbo  king's 
majesty,  and  of  pure' and  constaot  ajTection  Uk 
the  good  of  his  majesty's  affairs,  as  never  hi- 
therto to  have  any  ways  complied  with  the 
enemy,  and  to  have  been  pnnci|)ally  instm- 
mentai  ia  die  enlivening  of  this  late  war,  and 


St.  Andrews,  tellmg  me  there  was  a  rebellion 
fike  to  be  in  the  three  kingdoms,  and  bidding 
hie  beware  of  Ireland  and  K.intyre,  I  brought 
together  about '  2,000  men :  I  seized  all  the 
gentlemen  in  Kintyre  that  hftd  not  taken  the 
declaration,  though  I  fonnd  them  peaceable. 
And  I  sent  a  j^entleman  to  general  Ualziel,  to 
receive  his  orders,  who  came  to  him  just  as 
liiey  were  ^oing  to  the  action  at  Pentland,  and 
was  with  him  in  it  ^  and  I  kept  my  men  toge- 
flier  till  his  return.  And  when  t  met  with 
,  oonsideraUe  trouble  from  my  neighbours,  re- 
belbously  in  arms,  and  had  commissions  both 
on  public  and  private  accounts,  have  I  not  car- 
lied  dutifully  to  his  majesty ,  and  done  what  was 
commanded  with  a  ja^  modcratior,  which  I 
can  pnjve  under  the  hands  of  my  enemies,  and 
^  many  infallible  demonstrations  ? 

Pttrdon  me  a  few  words :  did  I  not  in  this 
present  parliament  shew  my  readiness  to  serve 
his  majesty  and  royal  family,  in  asserting  vigo- 
rously the  lineal  legal  ijuccession  of  the  crown, 
and  had  a  care  to  have  it  expressed  in  the  com- 
missions of  the  shires  and  burghs  I  had  interest 
in  ?  Was  I  not  for  ofTeringf  pi*oper  supplies  to 
his  majesty  and  his  successor  ?  And  did  I  not 
concur  to  bind  the  landlords  for  their  tenants, 
ahhou^  I  was  mainly  concerned  ?  And  have 
.  I  notfuways  kept  my*  tenants  in  obedience  to 
his  majesty  ? 

I  say  all  this,  not  to  arrogate  any  thing  for 
doing  what  ^"as  my  honour  and  duty  to  his 
majesty  ;  but  {f  after  all  thifi,  upon  no  otlier 
grouncl  but  words  that  u'cre  spoken  in  absolute 
Innocence,  and  without  the  least  design,  ex- 
cept for  clearino;  my  own  conscience,  and  that 
are  not  capable  of  the  ill  sense  wrested  from 
them  by  the  libel,  I  should  be  further  troubled, 
what  assurance  can  any  of  the  greatest  quality, 
trust,  or  innoccncy  have,  that  &ey  are  secure  ? 
especially  considering,  that  so  many  scruples 
have  been  started,  as  all  know,  not  otily  by 
fiiany  of  the  orthodox  clergy,  but  by  whole 
presbyteries,  synods,  and  some  bishops,  which 
were  thought  so  considerable,  that  an  eminent 
bishop  tocML  the  pains  to  write  a  treatise  that , 
was  read  over  in  council,  and  allowed  to  be 
printed,  and  a  copy  given  to  me,  which  con- 
tains all  the  expressions  I  am  charged  tor,  and 
many  more  that  may  be  stretched  to  a  worse 
sense. 

Have  I  not  shewed  my  zeal  to  all  the  ends 
of  the  Test  ?  How  then  can  it  be  imagined  that 
I  have  any  sinister  design  in  any  thing  that  I 
have  said  ?  If  I  had  done  any  thing  contrary 
to  it  all  the  course  of  my  life,  which  I  hope 
shall  not  be  found,  yet  one  act  might  pretend  to 
be  excused  by  a  habit.  Rut  nothing  being 
questionled  but  the  sense  of  words  misconstrued 
to  the  ^preatest  height,  and  stretched  to  ima- 
ginary insinuations,  quite  contrary  to  my  scope 
atid  design,  and  so  far  contrary,  not  only  to  my 
sense,  but  my  principles,  interest,  and  duty, 
that  1  hope  my  lord  advocate  will  think  he 
hath  gone  too  far  on  in  this  process,  and  say 
plainly  what  he  knows  to  be  truth  by  his  ac- 
qnaintanoa  with  me^  both  m  puUic  and  private. 


ai^  STATE  TRULS,.  9^  CHAfifSf  If,  l$§l,r-^  ^Bi^  IWflMfc  [^If 


one  of  the  chief  and  first  movers  in  it,  and  hatb  | 
readilj,  ehearfully,  and  gallantly  engaged,  and 
resolutdj  and  constantly  continued  active  in  it, 
niDtwitbstanding'  the  many  powerful  dissua- 
aoDS,  dtscofnrasements, '  ana  oppositions  be 
liadi  met  withal  fVom  dirers  hands,  and  hath, 
in  the  carrying'  on  of  the  sen  ice,  ^ewn  such . 
signal  fidelity,  integrity,  generosity,  prudence, 
courage  and  conduct,'  and  such  Wh  virtue, 
indas&y,  and  ability,  as  are  suitable  to  the 
dignity  of  his  noble  family,  and  the  trust  his 
migesty  reposed  in  him ;  and  hath  not  only 
stood  out  against  all  temptations  and  entice- 
ments, but  hath  most  nobly  crossed  and  re- 
pressed designs  and  attempts  of  deserting  the 
aemce,  i^id  persUted  loyally  and  firmly  in  it  to 
the  r'erylast,  through  excessive  toil  and  many 
difiicnlties,  misrcgarcting  all  personal  inconve- 
niences, and  chusing  the  loss  of  friends,  for- 
tiioe,  and  all  private  coju^rnraents,  and  to  enr 
dore  the  utmost  extremities .  rather  than  to 
swerve  in  the  least  from  his  duty,  or  taint  his 
nqputation  with  the  n^eanest  shadow  of  dis- 
loyalty attd  dishonour.  I  do,  therefore,  hereby 
tfcistiiy  and  declare,  that  1  am  perfectly  sa- 
tisfied with  his  whole  deportments,  in  reUtion 
to  the  enemy,  and  this  late  war ;  and  do  highly 
approve  them,  as  beiiig  not  only  above  all  1  can 
tjcpress  of  their  woi-tu,  but  almost  beyond  all 
farallel.  And  I  do  withal  hereby  both  allow, 
«Dd  most  earnestly  desire,  and  wish  him,  to 
lose  no  time  in  takmg  such  course  for  his 
^a^y  and  presenation  by  treaty  and  agree- 
ment, or  capitulation,  as  he  shall  judge  most  fit 
and  expedient  for  the  ^ood  of  bis  person,  family, 
fnd  estate,  since  inevitable  and  invincible  ne* 
.oessity  hath  forced  us  to  lay  aside  this  war. 
And  I  can  now  no  other  way  express  my  i*e- 

r;ts  to  him,  nor  contribute  my  endeavour  to 
him  honour  and  service.  In  testimony 
whereof  J  have  signed  and  scaled  these  pre- 
sents at  Dunveagave,  the  last  day  of  March, 
^655.  John  MmoLETON. 

Anoftber  Letter  from  tlie  Earl  of  MrnDLsroN, 
to  the  same  purj>08c. 

If  y  noble  Lord ;  Paris,  April  17, 165^. 
I  am  h(^peful,  that  the  bearer  of  this  letter 
will  be  found  one  who  has  been  a  most  failhiul 
servant  to  your  lordsliip,  ami  my  kind  friend, 
laid  a  sharer  in  my  troubles.  Indeed  1  have 
iKen  strengthened  by  him  to  support  and  over- 
fioaui  many  difficulties^.  He  will  acquaint  you 
mith  what  hath  past,  which  truly  was  Strang 
lo  both  of  us,  but  your  own  re-cncounters  v/ill 
lessen  them.  My  lord,  I  shall  be  faithful  in 
giving  you  that  character  which  your  woith 
and  merit  may  justly  challenge.  I  profess  it 
is,  next  to  the  ruin  of  the  service,  one  of  my 
ohiefest  r^rets  that  I  could  not  possibly  wait 
upon  you  before  my  going  from  Scotlanii,  that 
I  might  have  settled  a  way  of  correspondence 
with  yon,  and  that  your  lordship  mj<;ht  have 
nnderstood  me  better  than  yet  you  do ;  I  shoulH 
Iiave  been  plain  in  every  thing,  and  indeed 
hfive  made  your  lordship  my  coni'essor :  and  I 
jm  hopeful  the  bearer  will  say  somewhat  for 
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me,  and  I  dmbt  not  hut  your  lordship  will 
trust  him.  If  it  shall  pl^a^  God  to  bring  me 
safe  from  bc^yond  sea,  yoiu:  lordship  shall  near 
jfrom  me  by  a  sure  hand.  Six  Bo.  Bf .  wjll  tell 
you  a  way  of  corresponding.'  So  that  I  shall 
say  no  more  at  present,  but  that  I  am,  without 

f>os6ibility  of  cnaage.   My  noble  lord,  yoiir 
Qrdship's,  &c.'  John  Middleton. 

A  LstTSft  firom  the  Earl  of  OLENeAmv,  testiff - 

ing  his  esteem  for  this  noble  person,  and 

•     the  sense  he  had   of  his  loyalty  to  dtar 

King,  wheniew  bad  the  courage  to  om 


My  Lord ;  ticst  it  may  be  my  misfortune, 
in  all  these  great  revolutions,-,  to  be  misrepre- 
sented to  your  lordship,  as  a  person  unworthy 
of  your  ravonrable  opinion  (an  artifice  very 
frequent  in  these  times)   I  did  take  occasion  to 
call  for  a  fiiend  and  servant  of  yours,  the  laird 
of  Spanie,  on  whose  discretion  I  did  adventure 
to  lay  forth  my  hearfs  desire,  to  obviate  in  the 
bud  any  of  these  misunderstandings.    'Your 
lordship's  true  worth  and  zeal  to  your  coun- 
try's happiness  being  so  well  known  to  me^ 
and  confirmed  by  our  late  !$ufferin|;- acquaint- 
ance :  and  now  finding  how  much  it  may  con- 
duce to  these  great  ends,  we  all  wish  that  a 
Eerfect  unity  may  be  amongst  all  good  and 
onest-hearted  Scotchmen,  though  there  be 
few  more  insignificant  than  myself:  yet  m^ 
zeal  lor  those  ends  obhges  me  to  say,  that  if 
your  lordship's  health  and  affairs  could  have 
permitted  you  to  have  been  at  Edinburgh  in 
these  late  times,  you  would  have  seen  a  great 
inclination  and  desire,  amongst  all  here,  of  a 
perfect  unity,  and  of  a  mutual  respect  to  your 
person,  as  of  chief  eminence  and'  worth.    And 
I  here  shall  set  it  under  my  hand,  to  witness 
against  all  my  informers,  that  none  did  with 
more  passion,  nor  shall  with  more  continued 
zeal,  witness  themselves  to  be  true  honourers 
of  you,  than  he  w:ho  desires  infinitely  to  be 
esteemed,  my  lord,  your  most  humble  servant, 

Glencairn. 
What  I  cannot  well  write,  I  hope  this  dis- 
creet gentleman  will  tell  you,  in  my  name: 
and  I  shall  only  beg  leave  to  say,  that  I 
am  your  most  noble  lady 's  humble  servant. 

After  the  reading  of  which  Order  and  Lai* 
tera,  nHbich  yet  the  Court  refused  to  record,  tks 
earl's  advocate,  or  coonsel,  sb:  Georgia  Lock- 
hart  said  in  bis  defence  as  follows : 

Sir  George  Loddiait's  Argument  and  Pua 
for  the  Earl  of  Argyle. 

Sir  Geor^  Lockhart  for  the  earl  of  Argyle» 
alledgeth.  That  the  libel  is  not  relevant,  and 
whereubon  be  ought  to  be  put  to  the  know- 
ledge or  an  inquest.     For, 

It  is  alleged  in  the  general,  Tltat  all  criming 
Ubels,  whereupon  any  person's  life,  estate  awl 
reputation,  can  be  drawn  in  question,  should 
be  founded  upon  clear,  positive  aud  r-xpress 
acts  of  parUament,  and  the  laatter  of  tart  which 
is  libelled,  to  be  the  contravention  of  thosa 
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laws,  should  be  ptebi  clear,  and  direct  contm- 
▼entions  of  the  same,  and  not  argued  by  way 
of  implications  and  inferences.  Whereas  in 
this  case,  neither  the  acts  of  pariiament  ibunded 
upoB)  and  libelled,  can  be  in  the  least  the  ioon- 
dation  of  this  libel:  nor  is  the  explication  which 
is  pretended  to  be  made  by  the  pannel,  at  the 
time  of  the  taking  of  his  oath  (if  considered) 
any  oontrayention  of  those  laws;  which  being 
premised,  and  the  pannel  denying  the  libel,  as 
to  the  whole  articles  and  points  therein  con* 
tained,  it  is  alleged  in  sp^ial : 

That  the  libel,  in  so  iar  as  it  is  founded  tipon 
the  21st  chap,  stat  1.  Robert  1.  and  upon 
83d  act,  par»  6.  James  5.  the  43d  act, 
par.  2,  James  1.  and  upon  the  83d  Act, 
par.  10.  James  5.  and  upon  84th  act,  par.  8. 
James  6.  and  upon  .the  10th  act,  par.  10. 
James  6.  and  upon  the  2d  act,  par.  1.  oes.  2.  of 
his  sacred  majesty ;  and  inferring  thereupon, 
that  the  pannel,  by  the  pretended  explication 
givenin  oy  him  to  the  Lords  of  his  majesty's 
priyy -council,  as  the  sense  of  the  oath  be  had 
taken,  doth  commit  the  crime  of  leasing>mak- 
ing,  and  depraving  his  majesty's  laws  :  The 
inrerence  and  subsumption  is  most  un warrant- 
ble,  and  the  pannel,  though  any  such  thing 
were  acknowledged  and  proved,  can  never  be 
found  guiltv  of  contravening  these  acts  of  par- 
liament. In  respect  it  is  evident,  upon  perusal 
and  consideration  of  these  acts  of  parliaiuciit, 
that  they  only  concern  the  case  of  leasing- 
making  tending  to  sedition,  and  to  beget  dis 
cord  betwixt  his  majesty  and  his  subjects,  and 
the  dislike  of  his  majesty's  government,  and 
the  reproach  of  the  same,  ^d  the  said  laws 
and  acts  of  parliament  were  nerer  understood 
or  libelled  upon,  in  any  other  sense.  And  all 
the  former  acts  of  parliament,  which  relate  to 
the  crime  of  leasing- making  in  general  terms 
and  under  the  quabfication  tbresaid  as  tending 
to  beget  discord  betwixt  his  maiesty  and  his 
subjects,  are  explained  and  fully  declared,  as  to 
what  is  the  true  meaning  and  import  thereof, 
by  the  134tli  act,  par.  8.  Jaines  6.  which  re- 
lates to  the  same  crime  of  leasing-makiug, 
and  which  is  expressly  described  in  these 
'terms,  to  be  wicked  and  licentious,  public  and 
private  speeches,  and  untrue  calumnies  to  the 
disdain  and  contempt  of  his  majesty's  council 
and  proceeding,  and  to  the  dishonour  and  pre- 
judice of  his  liighness  and  his  estate,  stirring 
up  his  highnesses  subjects  to  misliking  and  se- 
dition, and  unqnietness,  which  being  the  true 
.sense  and  import  of  tbe  acts  cf  parliament 
made  a^fainst  leasing- makers,  there  is  nothing 
can  be  mferred  from  tlie  panncl^s  alledged  ex- 
plication', which  can  be  wrested  or  construed  to 
be  a  contravention  of  these  laws  :  In  respect, 

I.  It  is  known  by  the  whole  tenor  of  Ins  life, 
and  graciously  acknowled^^  by  his  sacred 
majesty,  by  a  letter  under  ins  royal  hand,  that 
the  pannel  did  ever  most  zealously,  vigorously, 
and  faithfully  promote  and  carry  on  hb  ma- 
jesty's service  and  interest,  even  in  the  worst 
and  most  difficult  times ;  Which  is  also  ac- 
knowledged by  a  pa»  under  the  earl  of  Mid- 


dleton's  hand,  who  had  then  a  special  ooininii« 
sion  from  his  miyesty,  for  carrymg  on  bb  na* 
jesty's  service  in  this  kingdom,  as  lieutenant- 
general  under  his  miyesty ;  and  by  a  IcAter 
under  the  earl's  hand,  of  the  date,  both  which 
do  contain  high  expressions  of  the  paflneTs 
loyalty,  and  of  the  great  services  he  hod  per- 
tbrmed  for  his  m^^esty's  intetest.  And  his 
nuyesty  as  being  conscious  thereof,  and  per- 
fectly knowing  the  pannel's  loyalty,  and  bis 
zeal  and  faithfulness  for  his  service,  did  think 
fit  to  entrust  the  paifbel  in  offices  and  capad- 
ties  of  the  greatest  trust  of  the  kingdom.  And 
it  IB  a  just  and  ration^  presumption,  which  all 
law  makes  and  infers,  that  the  words  and  ex- 
pressions of  persons;  who  by  the  tenor  and 
course  of  their  lives  have  esmressed  their  duty 
and  loyalty  to  his  mfyesty's  mterest,  areeyer  to 
be  interpreted,  and  understood  *•  in  meliorem 
partem.'  And  by  way  of  implication  and  in* 
Terence,  to  conclude  and  infer  crimes  from  the' 
same,  which  tbe  user  of  such  words  and  ex- 
pressions never  meaned  nor  designed,  is  bodi 
unreasonable  and  uiyust. 

II.  As  the  foresaid  acts  of  parliament  made 
against  leasing-makers,  and  depravers  of  bis 
majesty's  laws,  only  proceed  in  tlie  terms  fore- 
said, where  the  words  and  speeches  are  plain, 
tending  to  beget  discord  between  the  kin^  and 
his  subjects,  and  to  the  reproach  and  dislike  of 
his  government,  and  when  the  same  are  spoke 
and  ^  ented  in  a  subdolous,  pernicious,  and  frau- 
dulent manner  :  So  they  never  were,  nor  can 
be  understood  to  proceed  in  tbe  case  of  a  person 
offering  in  the  presence  of  a  public  judicature 
(whereof  he  bnd  th<?  honour  to  be  a  raember) 
his  sincei-e  and  plain  meaning  and  apprehension 
of  \Umt  be  conreivedto  be  tlie  true  sense  of 
the  act  of  parliament  imposing  and  enjoining  the 
test :  There  being  nothing  more  opposite  to  the 
act  of  parliament  made  against  leasing- mak- 
ing, and  venting  and  spreading  abroad  the  same 
upon  seditioiiK  designs,  than  the  foresaid  pfaoB 
and  open  drola  ration  of  his  sense  and  apftfs- 
hension,  what  w  as  the  meaning  of  the  said  ad 
of  parKament.  And  it  is  of  no  import  to  pfo 
any  crime,  and  much  less  of  any  of  the  criines 
libt'lled,  albeit  the  pannel  had  erred  and  mis- 
taken in  his  apprenension  of  the  act  of  par- 
liament. Anil  it  were  a  strange  extension  of 
the  act  of  parliament  made  against  leesio^- 
makers,  requiring  the  qualifications  foresaid 
and  the  acts  against  depraving  his  majesty  s 
laws,  to  make  the  pannel,  or  any  other  persos 
guilty  upon  the  mistakes  and"^  misappreben* 
sions  of  the  sense  of  the  laws,  wherein  men 
may  mistake  and  differ  very  much,  and  even 
eminent  lawyers  and  judges.  So  that  tbe  ads 
of  parliament  against  leasing-making,  vnd  de- 

Sravinghis  majesty's  laws,  can  only  be  }^' 
ersto^  in  the  express  terms  and  qualicatioaB 
foresaid.  Like  as  it  neither  is  libelled,  nor  oo 
be  proven,  that  the  paimel,  before  he  was  calh» 
and  required  by  the  Lords  of  his  majesty  • 
privy -council  to  take  the  oath,  did  ^^*^ 

worn  or  practice,  use  any  reproacbfiil  ^P^|[2 
of  the  saidactofparliamentyorofhisnmes^ 
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goremnieiit ;  bnt  bdnj^  reoiiired  io'  takethe 
oath,  be  did  hondily,  with  all  aabmisaioii,  de- 
clare what  be  apprehended  to  be  the  sense  of 
|ibe  act  of  parliament,  enjoiniiig  the  Teat,  and  in 
whatsense  he  kid  freedom  to  take  the  same. 

III.  The  act  of  parliament  enjoining  the  test 
ilees  not  enjoin  the  same  to  be  taken  by  all 
pecaons  whatsoever,  but  only  prescribes  it*  as  a 
^tialiticatioir,  withoat  which  persons  could  not 
•■nmie  or  continue  to  act  in  public  trust: 
which  being  an  oatli  to  be  taken  by  so  solemn 
an  inroeation  of  the  name  of  Almighty  God, 
it  is  not  only  allowable  bv  the  laws  and  customs 
of  all  nations,  and  the  opinion  of  all  divines,  and 
casuists,  popish  or  prOtcstant,  but  also  com- 
mended,  that  where  a  P^rty  has  any  scrupulo- 
si^,  or  tmcleamess  in  his  conscience,  ns  to  the 
matter  of  the  oath,  that  he  should  exhibit  and 
declare  the  sense  and  meaning  in  which  he  is 
wiUing  and  able  to  take  the  oath.  And  it  is  not 
aft  all  material,  whether  the  scruples  of  a  man's 
conscience,  in  the  matter  of  an  oath,  be  in 
tbemsehres  just  or  groundless,  it  being  a  certain 
maxim,  bothio  law  and  divinity,  that '  consci- 
'entia  eCiam  erronea  ligat:'  and  therefore 
though  the  pannel  had  thought  fit,  for  the  clear- 
ing and  exoneration  of  his  own  conscience,  in 
a  matter  of  the  highest  concern  as  to  his  peace 
and  repose,  to  have  expressed  and  declared  the 
e3q>ress  sense  in  whicn  he  could  take  the  oath 
whether  the  sense  was  consistent  with  the  act 
of  parliament,  or  not,  yet  it  docs  not  in  the 
feast  import  ao^  matter  of  reproach  or  reflec- 
tion upon  the  justice  or  prudenc:)  of  the  par- 
fiament  in  imposing  the  said  oath :  but  allenariy 
does  evince  the  weakness  and  scrupulosily  of  a 
nian's  conacience,  who  neither  did,  nor  ought  to 
hate  takenthe  oath  but  with  an  explanation 
that  would  haye  sayed  his  conscience  to  his  ap- 
preheufiion.  Otherwise  he  had  gros:dy  sinned 
oefore  God,  even  though  it  was  '  consdentia 

*  errana.'  And  this  is  allowed  and  prescribed 
by  all  protestant  divines,  as  Incuspensibly 
necessary,  and  was  never  thought  to  import 
any  crime,  and  is  also  commended  even 
by  pooish  casuists  themselves,  who  though 
tney  allow,  in  some  cases,  of  mental  reserva- 
tions and  equivbcatfons,  yet  the  express  decla- 
ration of  die  sense  of  the  party  is  flowed  and 
conimended,  as  much  more  ingenuous:  and 

*  tutiua  remedium  conscientise  ne  illaqueetur,'  as 
appears  by  Bellarmine  *  de  Juramento,*  and 

upon  the  same  title  '  de  Interpreta- 
tione  Jnrameuti ;'  "and  Lesmus,  that  mmous 
casuist,  ■  de  Justitia  et  Jure,  Dubitatione  8,  9. 
'  utrum  si  quis^voanimo  aliquidjuramento 

*  promittatobliffetur,  et  quale  peccatum  hoc  sit.' 
And  which  is  the  general  opinion  of  all  casuists, 
alul  all  divines,  as  may  appear  by  Amesius,  in 
his  treatise  *  de  conscientia,'  Sanderson  '  de 

*  juramento,  prelectione  secunda.'  And  such 
an  express  declaration  of  the  sense  and  meaning 
of  any  party  when  required  to  take  an  oath, 
for  no  other  end  but  for  the  clearing  and  exo- 
neration of  his  own  conscience,  was  nei  er  in 
the  opinion  of  any  lawyer,  or  any  divine,  eon- 
afcued  to  be  the  crime  of  leasin;;f-in»kintf,  or  of 


deftmatorv  KlMata-  op  depraving  of  puUiclawa, 
or  r^roacning  or  misconstruing  of  the  govern^ 
ment  ;  but  on  the  contrary,  by  the  universai 
suffrage  of  all  protestant  divines  there  is  ex- 
pressly required,  in  cases  of  a  scrufiulous  con* 
science,  an  abhorrence  and  detestation  of  all  re- 
served senses,  and  of  all  amphibologies  and 
equivocations,  which  are  in  Uiemselves  unlaw- 
ful and  reprobate,  upon  that  unansweraUa 
reason,  that  J  uramentus  being  the  highest  act 
of  devotion  and  religion,  *  in  eo  )(t>quirLtnr  max- 
*'  ima  simplicitas  ;'  and  that  a  party  is  obliged^ 
who  has  any  scruples  of  conscience,  pubucly 
and  openly  to  clear  and  declare  the  same. 

IV.  Albeit  it  is  not  controverted,  but  that  a 
legislator,  imposing  an  oath,  or  any  public  au- 
thority, before  whom  the  oath  is  taken,  may, 
after  hearing  of  tiie  eense  and  explication 
which  a  person  is  willing  to  put  upon  it,  either 
reject  or  accept  of  the  same  it  it  be  concei\  ednot 
to  be  coni»istent  with  the  genuine  sense  of  the 
oath :  yet  though  it  were  rejected,  it  was  never 
heard  of,  or  pretended,  that  the  offering  of  a 
sense  does  import  a  crime,  but  that  notwith- 
standing thereof,  ^  Habetur  pro  recusante^'  and 
as  if  he  had  not  taken  the  oath,  and  to  be  liaMa 
to  the  certification  of  law,  as  if  he  had  been  a 
refuser. 

V.  The  pannel  having  publicly  and  openly 
declared  the  sense  in  which  he  was  free 
to  take  the  oath,  it  is  offered  to  be  proved, 
that  he  was  allowed,  and  did  accordingly 
proceed,  to  tiie  taking  the  oath,  and  thd  there- 
after  take  his  place,  and  sit  and  vote,  during 
that  sederunt  of  privy-council.  So  as  the  pre- 
tPnded  sense  and  explication,  which  he  did 
then  emit  and  give,  can  import  no  crime  against 
him. 

VI.  It  is  also  offered  to  be  proved,  that  before 
the  pannel  was  require  to  take  the  oath,  or  did 
appear  before  his  royal  highness,  and  lords  of 
the  privy-council,  to  take  the  same,  there  wer^ 
a  great  many  papers  spread  abroad  from  per- 
sons, and  ministers  of  the  orthodox  clergy  ; 
and,  as  the  pannel  is  informed,  some  tbmogf 
presented  to  the  bishops  of  the  church,  in  th^ 
name  of  synods  and  presbyteries,  which,  did, 
in  downright  terms,  charge  the  Test  and  oath 
with  alledged  contradictions  and  inconsistencies. 
And  for  satisfaction  whereof,  some  of  the 
learned  and  reverend  bishops  of  the  church  did 
write  a  learned  and  satisfying  answer,  called, 
*■  A  Vindication  of  the  Test,  tor  clearing  the 
'  scruples,  difficulties  and  mistakes  that  wem 
'  objiected  against  it."  And  which  vindicatioD 
and  answer  was  exhibited,  and  read  before  thie 
lords  of  his  majesty's  privy-counoil,  and  ailowiitd 
to  be  printed:  and  from  which  the  pannel 
argues, 

1.  That  it  neither  is,  nor  can  be  pretended  m 
this  libel,  that  tiie  alledged  expUcation,  wheran 
he  did  take  the  oath,  does  propose  the  scruples 
of  his  conscience  in  these  terms,  which  were 
proposed  bv  the  authors  of  these  olgectioiis, 
which  do  flatly  and  positively  assert,  that  the 
oath  and  test  do  contain  mutters  of  inconsis- 
tency and  contradiction  ;   whereas  att  thitt  is 
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pir«tfe»Aed  in  diislH:^,  Witli  the  moflft  absolute 
Tidleiic^  that  can  be  pot  upon  the  words,  is  ar- 
guing implications  and  inferences ;  whicR 
netll^r  the  ii  ords  are  capable  to  bear,  nor  the 
sincenty  of  the  earl's  intention  and  dengn,  nor 
the  coarse  of  hist  by- past  life  can  possibly  ad- 
mit of  And  none  of  the  persons  wno  were  the 
anthers  of  such  papere,,  were  ever  yet  jadgfed 
or  reniited  criminal  or  ^ilty,  and  to  be  prose- 
6t^tea  for  the  odious  and  mfamons  crimes  libel- 
led, of  treasoA',  leasing-raaking,  peijnry,  and 
the  like. 

S.  The  pannel  does  also  argae  from  the  said 
matter  of  fact,  that  the  alledged  explication  li- 
belled can  neither  in  his  intention  and  design, 
nor  in  the  words,  infer  or  import  any  crime 
against  him.  because,  before  bis  being*  required, 
01*  appearing?  to  takte  the  oath  there  were 
spread  abroad  such  scntnles  and  objections,  by 
some  of  the  ortlioilox  clergy  and  others  ;  so 
that  the  earl  can  never  in  any  sense  be  con- 
strued in  his  explication  wherein  he  took  the 
oath  ;  to  have  done  it  animo  infamandi,  and  to 
declaim  ag^ainst  the  government ;  for  the  scru- 
ples and  objections,  that  were  spread  abroad  by 
others,  were  a  feir  and  rational  occasion  why 
•be  eai'l  in  any  sense  or  explteation  which  he 
offered  might  have  said  that  he  was  confident  the 
]()arliamcnt  never  intended  to  impose  contradic- 
tory oaths  ;  and  this  is  so  far  from  importing 
^he  insinuations  and  inference  made  by  Uie 
libel,  that  thereby  the  parlianlent  were  so 
impious  as  to  impose  contradictory  oaths,  as  on 
the  contrary,  considering  the  circumstances 
fhre-mentione^,  that  there  were  papers  spread 
ujkoad  insinuating,  that  there  were  incorisisten- 
•isies  and  contradictions  eonttuned  therein  ;  the 
said  expression  was  an  high  vindication  of  the 
honour  and  justice  of  the  parliament,  against  the 
calumnies  Mid  misrepresentations  which  were 
cast  upon  it,  and  was  also  a  just  rise  for  the  pan- 
nel, i\n  the^leai-ing  and  exoneratton  of  his  own 
-consoience,  in  the  various  senses  and  apprehen- 
isiOBS  which  be  found  were  going  abroad  as  to 
the  said  Test,  humbly  to  Offer  his  sense,  in  which 
he  was  clear  and  satisfied  to  take  the  oath. 

VII.  To  the  libel,  u&  so  far  as  it  is  founded 
upon  the  act  of  parliament,  vhs.  Act  ISO.  Par. 
8.  James  VI.  declaring,  that  none  should  pre- 
'  tume  to  impugn  the  dignity  or  authority  or  the 
three  estates  of  parliament,  or  procure  any  ip- 
.  vasion  or  diminution  thereof,  under  the  pam  of 
treason ;  as  also,  in  so  far  as  it  is  pretended  hi 
-  the  libel,  that  the  pannel,  by  offering  the  sense 
and  explication  libelled,  has  assomed  the  legis- 
lative power,  which  is  inoommunii^le,  and  nas 
fliade*a  law,  or  part  of  a  law. 

It  is  answered,  the  libel  is  most  groundless 
and  irrelevant,  and  against  which  the  actof  par» 
liament  is  opponed,  ^bich  is  so  plain  and  evi- 
dent upon  the  reading  thereof,  that  it  neither  is 
nor  can  be  subject  to  the  least  cavillation :  and 
the  plain  meaning  whereof  is  nothing  else  but  to 
itnpugn  the  authority  of  parliaments,  as  if  the 
king  and  parliament'had  not  a  legislative  power, 
or  were  not  the  highest  representative  of  the 
'klngdoiti:  or  that  aiiy  of  the  three  estates  were 


ment.  And  besittes  there  is  iiochiD|f  more  dtro 
fesin,  than  that  the  occMoii  of  the  siid  act^  ite 
beuAg  made  was  m  the  relailmi  to  die  biihiByi| 
and  clergy ;  and  there  is  ndthbig  in  the  ^am* 
tended  exploostion,  timt  can  be  wivstied  toim- 

Cort  the  least  contravention  of  the  said  act,  crtu 
e  an  impugmnff  of  the  three  ciHates  of  par* 
hament,  or  a  seoun^  any  innovation  thecehb 
And  it  is  admired,  tvith  what  sfaadow  of  feasoK 
it  can  bepretended,  that  the  pannd  has  aaamied 
a  legislative  power,  or  mueanart  offtiaw, 
seeing  all  that  is  contained  in  the  alledged  ex-* 
plicafion  libelled,  is  only  a  dtechiration  of  tiia 
earl's  sense  in  idndi  be  wm  satisfiied  to  take 
theondi,  and  so  respected  none  hot  himself^ 
and  fi>r  the  clearing  of  hia  own  eonsdeaoi^  ' 
which  justly  indeed  the  word'Of  Ood  ctils  a  law 
to  himself,  without  any  incroacdmig  tipoB  the 
legislative  power.  And  where  Was  it  ever  da^ 
bated,  but  that  a  man  in  the  tldcinff  of  an  oathi 
if  as  to  his  apprehensions  he  thbugnt  any  tha^ 
in  it  deserved  to  be  cleared,  migtit  dediire  mk 
same,  or  that  his  exhibiting,  at  the  tiiiie  of  te 
taking  of  the  oath,  his  sense  and  ekplieatiail 
wherein  he  did  take  it,  was  ever  repilted  dr 
pretended  to  be  the  assuming  of  a  legislativa 
|»ower,  it  being  the  universal  practice  of  all  na^ 
tions  to  allow  this  liberty ;  and  which  se&M 
may  be  either  reieotod  or^  aeceptcd,  as  the  le« 
gislator  shall  thmk  fit^  importiog  no  nmrfe  hot 
a  party's  private  sense,  ftyrthe  exoneralion  ^ 
his  own  conscience  ?  and  as  to  that  memliet 
of  the  libel  founded  upon  Act  19.  Phir.8.  Qaem 
Mary,  it  contains  nothing  but  a  dedaratiaii  of 
the  pain  of  perjury,  and  there  is  nothioff  in^ha 
e!nilica(ion  libelled,  which  can  in  the  iniat  ha 
interred  as  a  contraveaitbn  Of  the  and  iiet,'ifi 
respect  if  it  should  be  proved,  tint  the  vmtad^ 
at  the  time  of  the  taking  of  the  oath,  md  take 
it  in  tlie  words  of  the  said  explication^  ms  hift 
sense  of  the  oath,  it  is  dear  that  the  seoae-be^ 
ing  declared  at  the  time  of  taldi^the  oaiii,  oA 
allowed  as  the  sense  wherein  it  was  tdcen,  the 
pannel  can  only  be  understood  to  ba^e  taken  it 
m  that  sense.  And  althongh  pdUic  auAori^- 
may  consider  whether  the  -sense  given  by  tii# 
pannel  does  satisfy  the  law^ot  not,  yet  tiiat  cwk 
import  no  more,  though  it  wm  fo/md  not  to  sa* 
tis^,  but  to  hold  the  pannel  as  a  reftner  of  tin 
oath :  but  it  is  absohite)  j  impossible  to  infer  ^bk 
crimes  of  perjury  upon  it,  beioDg,  as  is  pretended 
by  the  hbel,  the  pannel  did  only  take  it  with 
the  declaration  or  the  sentfe  ^nd  eocplicaticB  H* 
belled. 

VIII.  As  the  explication  fibelled  does  not  tH 
all  import  all,  or  any  of  the  Crimea  cwitaiwafcfil 
the  said  libel,  so  by  the  oommoti  prhciplea  of 
alt  law,  where  a  person  does  emit  words  ibr  the 
dealing  and  exoneration  of  his  own  conscience, 
although  there  were  any  ambiguity,  or  unelear- 
ness,  or  involvedness  in  the  tenor  ortmpoit 
of  the  expressions  or  words,  yet  they  are  ever 
to  be  interpreted,  *  internretatione  beniguaetfit* 
vorabili,'  according  to  the  general  princtples  «C 
law  and  reason.  And  it  never  Was,  nor  can  ht 
refused  to  any  person  to  interpret  and  pttC  i 
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Hi^  faimelbdBg  a  person  of  feminekit  qQaliCy^  I 
ani  who  haA  pvett  great  demenstratiofi,  and 
tmdemaMe  aFi&ncea  of  his  fixt  and  tmalterable 
loyalty  ta  bis  mtiesty's  interest  and  service, 
«Ki  at  the  fnie  of  emittioff  tbe  said  explication 
Was  iiiTested  and  entrasted  in  public  capaoities. 
And  h  is  a  just  andradoBal  mterpret^ion  and 
caaiioii  -wmch  Sanderson,  that  jndicious  and 
l^miiient  easoist,  gire&,  Prselect,  2.  That  <  dicta 
etHfteta  principum,  parentam,  rectorum,'  are 
tet^  to  be  looked  upon  as  <  benign^  interpre- 
ttttiDai*,'  and  that,  *  dubia  stmt  interpretenda  in 
meiioiieni  {varteni.'.  And  there  is  nothing  in 
the  explication  libelled,  which  withitaft  detorsion 
and  violence,  and  in  the  true  sense  and  design 
of  t^  (Muelf  is  not  ca^Mle  of  this  benign  in^ 
terpretation  nd  coBstnictioo,  especiBlIy  respect 
being  had  to  the  circumstances  wherein  it  was 
CtaHlsed  tttid  |;tv<te)  aHer  a  great  mahy  objec- 
t!W»»  tGrtwlesj  and  alled^  inconsistencies, 
Hfefc  o^naed,  vented,  and  s^^ead  abroad,  which 
waa  a  riseio  the  earl  for  osing  the  expressions 
tottateed  in  thb  pretended. declaration  libelled. 
t^.  Thesie  wo^  whereby  it  is  pretended 
thfe  padnei  declares,  he  was  ready  to  give  obe* 
dletMAeits-faraalie  cotild,  first,  do  not  in  the 
teaat  iaipmrt, theft  the  pariianneat  had  imposed 
aaiV«aA  which  was  in  i»elf  unlawful :  but 
Mily  iihe  pannel's  scropnloafty  and  undeamess 
In  iftefttfriof  consdonee.  And  it  is  hoped  it  can- 
'Hoc  be  a  crime,  because  all  itoen  cunnot  go  the 
itoie  Itogtb.  >And  if  any  such  thing  were  ar- 
gfoed,  it  might  be  argued  tdn  times  more 
MmngW  fr6m  a  nimp!e  refusing  of  the  oath,  as 
tf^iny  tUmg  ^ere  enjoined  which  were  so  hard 
^t  liia  not  pos!(ible  to  comply  with  it :  and . 
yet'«tieh  imphcatSons  are  most  irrational  and 
liicoiteequetitfiil,  and  neither  in  the  case  of 
n  "mmple  and  absolute  revising  of  the  oath,  nor  in 
the  case  of  an  expHeation  «^  the  parr^  's  sense 
Whetieih  he  is  willing  to  take  the  oath,  h  there 
tony  frnpeachment  of  the  justice  and  prudence 
df  the  ^g^atetor,  who  imposeth^iis  onth,  but 
■logly  a-  deefant^ien  of .  the  sctuptdosit^  and 
ivwaluiess  of  theparty,  why  he  cannot  take  the 
Mth  in  tHhl^  terms :  and  such  explications 
llov^  been  allowed  by  the  laxrsand  customs  of 
%11' nelti<^,  and- aiPe  advised  by  all  divines,  of 
%^biltsoeT%r  prinetples,  for  the  bc^nce  and  se- 
iMrtty  of  a  man's  cotedeneto. 

X.  An  to  that  jiofDt  of  the  explication  Kbelled, 
That  I  aih*  confidant  the  parliament  never  in- 
iesitfed  to  impoae  eonlradlctory  ea^ ;  it  rcs- 
|9ects  the  former  answer,  which,  considering 
<he  plahi  and  downright  objections  which  were 
■jfl^ail  ^abfoad,  and  made  against  the  oath,  as 
^«)onlaini9r  moonsLMenciea  and  contradictions, 
was  an  high  vindicatiOfu  of  the  justice  and  pru- 
dence of  £e  parliament. 

XI.  As  to  these  wOrds,  *  And  therefore  I 
Ifaink  ttobodr  can  ejqdain  it  but  himself.'  Tbe 
plained  cfear  meulfaig  is  nothing  else  but 
that  the  oath  beitog  itnpnsed  by  act  of  parlia- 
inentitvraa  of  ho  prirate  interpretation:  and 
that  therefore  every  man  who  was  to  tdre  it,  be- 
lioved  txrtake  ittnthat sens^  vrlrich  he  appre- 


hcfidilltQbe  the  genuine •eoffo  of  thn  pitriiii- 
meat.  And  it  is  impossible,  without  Mnpugning 
omnioon  Bchae,  that  any  man  could  take  it  in 
any  other  sense,  it  boing  ds  impossible  to  see 
wiUi  another  man's  eyes  as  to  see  trith  his 
private  reason.  And  a  man's  own  private  sense 
iind  apprehension  of  the  gnnuiue  sense,  was  the 
only  proper  way  wherein  any  man  could  ra- 
tionalhr  tiike  the  oath. 

XII.  And  as  to  these  wdhds, '  That  he  takes 
it  as  far  as  it  is  consistent  with  himself  and  the 
protestant  rehgion.'  The  pannel  neither  in- 
tended nor  expressed  more,  but  that  he  did  take 
It  as  a  tme  protestant,  and  be  hopes  all  men  have 
taken  it  as  such. 

XIII.  And  as  to  that  clause  wherein  the 
ottimdl  is  ttittde  to  declare,  <  That  he  does  not 
bind  up  himself  in  his  station,  in  a  lawful  vray, 
to  wish  and  endeav^rmr  any  aheration  he  think 
to  tiie  advantageof  church  or  state,  not  repug- 
nant  to  the  protestent  religion  and  his  loyalty.' 

Itisan*#ered»  there  is  nothing  in  this  eat* 
pression  that  can  import  the  least  crime,  or 
give  the  least  umbrage  for  any  mistake.  -  Fdr, 

1.  It  is  most  certain,*  it  is  impossible  to 
eUcite  any  such  ihing  from  the  oath,  but  that  it 
was  the  intention  of  the  parliament,  that  per- 
sons, notwithstanding  of  the  oath,  mdgbt  con- 
cur in  their  stations,  and  in  a  lawful  -vay,  in 
any  law  to  the  advantage  of  church  and  state. 
And  no  rltiohal  man  ^ver  did,  or  can  take  th» 
oath  in  other  terms,  that  being  contrary  to  his 
all^iance  and  duty  to  his  sacred  majesty  and 
prince. 

2.  There  is  nothing  in  the  said  expression 
which  does  in  the  least  point  at  any  alteration 
hi  tbe  fundmnentftls  of  government,  either  in 
church  or  stiite  ;  but,  on  the  contrary,  by  the 

ghtin  and  dettr  words  attd  meaning,  rather  ibr 
s  peipetuity ,  stability ,  and  security.  The  ex« 
pression  being  cautioned  to  the  utmost  scru- 
pulosity as  that  it  was  to  be  done  in  a  lawful 
manner  ;  that  it  was  to  be  to  the  advantage  of 
clmrch  or  state  ;  that  it  was  to  be  consistent 
with  the  protestantreHgion,  and  with  bisloynlrp:, 
which  was  no  otmr  bnt  the  duty  and 
loyalty  of  all  fhithfld  subjects ;  and  imch  he 
has  signally  and  eminently  expressed  upon  all 
occasions.  So  that  how  such  an  expression 
can  be  drawn  to  import  all  or  any  of  the  crimes 
libeRed,  passeth  all  nlitural  understandhig. 

XIV.  And  as  to  the  last  words,  *  And  this  I 
nndentand  as  a  part  of  my  oath,'  which  is 
libelled  to  be  a  treasonable  invasion,  and  as- 
snrnim^  of  the  l^islative  power,  Itiranswer* 
ed,  it  is  most  unwarrantable ;  and  a  party 's  de^ 
daring  the  smse  and  meaning  in  which  he  was 
free  to  take  an  oath,  does  not  at  all  respeot  or 
invade  ^e  legislative  power,  of  which  the  pan  - 
nel  never  entertained  a  thought,  but  has  an  ab« 
solute  abhorrence  and  detestation  of  such  prac- 
tices. But  the  plain  and  dear  meaninof  is,  tha^ 
the  sense  and  extdicotion  was  a  part  of  his  oatb, 
and  not  of  the  raw  imposing  the  oatb,  these 
bemgas  distant  ass  "die  two  poles:  And  which 
sense  was  taken  off  the  earl's  hands,  and  he 
accordingly  was  allowed  to  'take  his  place  at 
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the  ooimcU-board,  and  therefore  repeats'  the 
Ibrmer  general  defences. 

XV.  And  to  convince  the  lords  of  justiciary, 
that  there  is  nothing  in  the  pretended  explica- 
tion libelled,  which  can  be  drawn  to  import  ahy 
crime,  eren  of  the  lowest  size  and  degree,  and 
that  there  is  no  expression  therein  contained 
tha.t  can  be  detorted  and  wrested  to  import  the 
same,  is  evident  from  that  learned  Vindication 
Dubiished  and  spread  abroad  by  an  eminent 
bishop,*  and  which  was  read  in  the  face  of  the 
privy  council,  and  does  contain  ex|»ressions  pf 
the  same  nature,  and  to  the  same  import  con- 
tained in  the  pretended  explication  libelled,  as 
the  ground  of  this  indictment  libelled  afi;ainst 
the  pannel.  And  it  is  positively  offered  to  be 
proven  that  these  terms  were  given  in,  and 
read^and  allowed  to  be  printed,  and,  without 
taking  notice  of  the  whole  tenor  of  the  said 
Vindication,  which  the  lords  of  justiciary  are 
humbly  desired  to  peruse,  and  consider,  and 
com)MU*e  the  same  with  the  explication  libelled, 
the  sameacknowledgeth,  that  scruples  had  been 
I'aised  and  spread  abroad  against  the  oath ;  and 
also  acknowledgeth,  thiil  there  were  (expres- 
sions thereui  that  were  dark  and  obscure  ;  and 
likewise  takes  notice,  that  the  Confession  ra* 
tified,  Par.  1.  James  6.  to  which  the  oath  re- 
lates, was  hastily  made,  and  takes  notice  of  that 
authority  that  made  it,  and  acknowledges  in 
plain  terms,  that  the  oath  does  not  binder  any 
r^rular  endeavour  to  reipilate  or  better  thees- 
8tu>lished  fi^oremment ;  but  only  prohibits  ir- 
remilar  endeavours  and  attempts  io  invert  the 
substance  or  body  of  the  government ;  and 
does  likewise  explain  the  act  of  pariiament 
anent  his  majesty's  supremacy,  that  it  doea 
not  reach  the  alteration  of  the  external  go- 
▼emment  of  the  church.  And  the  pannel  and 
his  proctors  are  far  from  insinuating  in  the 
least,  that  there  is  any  thing  in  the  mid  Vindi- 
cation but  what  is  consistent  with  the  exemplary 
loyalty,  piety,  and  learning  of  the  writer  of  the 
sauie.  Anif 'tilough  othm  perhaps  may  dif- 
fer in  their  private  opinion,  as  to  this  interpreta^ 
6on  of  the  act  of  parliainent  anent  the  idng's 
supremacy,  yet  it  were  most  absurd  and  irra- 
tional to  pretend,  that  whether  the  mistake 
were  upon  the  interpretation  of  the  writer,  or 
the  sense  of  others,  as  to  that  point,  that  soc^ 
mistakes  or  misi4>preheQsions,  upon  either 
hand,  should  im[>ort  or  infer  against  them  the 
crimes  of  leasing- making,  or  depraving  his 
maiesty's  laws  :  For  if  such  foundations  were 
laid,  judges  and  lawyers  had  a  dangerous  em- 
ployment, there  being  nothing  more  ordinary 
than,  to  fell  into  differences  and  mistakes,  of  the 
^ense  and  meaning  of  the  laws  and  acts  of  par- 
liament. But  such  crimes  cannot  be  inferred, 
but  with  and  under  the  qualifications  above- 
mentioned,  of  malicious  and  perverse  designs, 
joined  with  lioentious,  wicked  and  reproachful 
speeches  spread  abroad,  to  move  sedition  and 
dislike  of  the  government.  And  the  said  laws 
were  never  otherwise  interpreted,  nor  extended 

•  Qu.   that   of  the   bishop  of  Edinburgh. 


in  any  case.  And  tiievefore  the  «a^ieation 
libetted,  neither  as  taken  complexly,  nor  in  tlie 
several  expressions  thereof,  nor  in  the  design 
of  the  in^ver  of  the  same,  can  in  law  imjpoft 
against  huA  all  or  any  of  the  crimes  libelled. 
In  like  manner  the  pannel  conjoins  with 
the  grounds  abovenientioned,  the  poclamalioii 
issuetl  forth  bv  his  mi^esty's  Pnvy-Cooncil, 
which  acknowwdges  and  proceeds  upoitk  a  nar- 
rative, that  scruples  and  jealousies  were  raised 
and  spread  abroad  against  the  act  of  parlia- 
ment enjoining  the  test.  For  clearing  and 
satisfaction  whereof,  the  said  proclamation  was 
issned  forth,  and  is  since  ainproved  by  his  sa- 
cred««a«ly. 

« 

The  King's  Advocate's  Argument  and  Plea 
against  the  Earl  of  Aigyle. 

His  majesty's  advocate,  for  the  foundation 
of  his  ddiate,  does  represent,  that  his  maicsty^ 
to  secure  the  {rovemment  from  the  rebellious 
principles  of  ttie  last  age,  and  the  unjust  pre- 
texts made  use  of  in  this,  from  popery,  and 
other  jealousies;  as  also  to  secure  the  Pt«- 
testant  religion,  and  the  crown,  caHed  a  par- 
liament ;  and  that  the  great  security  resolved 
on  by  the  parliainent  was  this  excellent  Test,  in 
which,  that  the  old  Jugjg^ling  principles  of  the 
covenant  might  not  be  renewed,  wherein  they 
still  swore  to  serve  the  king  in  tbeiT  own  waf  , 
the  parliament  did  positively  ordain,  that  ths 
oath  should  be  taken  in  tne  plain  genuine 
meaning  of  the  words,  without  any  evasion 
whatsoever.  Notwithstanding  whereof,  .  the 
earl  of  Argyle,  1^  tliis  paper,  does  invent  a  new 
way,  whereby  no  man  is  at  all  bound  to  it. 
For  how  can  any  person  be  bound,  if  every 
man  will  only  obey  H  as  fiir  as  he  can,  and  as 
far  as  he  conceives  it  oonsistent  vrith  the  Pro- 
testant religion,  and  with  itself,  and  reserve  to. 
himself  notwidistandinff  thereof,  to  make  any 
alteration  that  he  tfaimu  consistent  with  his 
loyalty?  And  therefore  his  majesty's  advo- 
cate desires  to  know,  to  what  the  earl  of  Ar- 
grle,  or  any  man  else,  can  be  bound  by  this 
TestP  Wbiat  the  magistrate  can  expect,  or 
what  way  he  can  punish  his  peijaqr  ?  For  if 
he  lie  bound  no  farther  than  he  himself  can 
obey,  or  so  fiu*  as  this  oatu  is  consistent  with 
the  Protestant  religion  or  itself,  quomodo  009- 
ttaif  to  whom  or  wnat  is  be  booiM?  And  who 
can  determine  that  ?  Or  dgainst  what  altera- 
tion is  the  government  secured,  sinocfhe  is 
juttee  of  his  own  alteration  ?  So  that  that 
oath,  that  was  to  be  taken  without  any  evaaien, 
is  evaded  in  every  single  word  or  letter ;  and 
the  government' as  insecure  as  before  the  act 
was  made,  because  the  taker  is  no  farther 
bound  than  he  pleases.  From  which  it  cannot 
be  dcmied,  biit  his  interpretation  destroys  not 
only  this  act,  but  all  government,  since  it 
takes  awav  the  security  of  all  the  govern- 
ment, and  makes  every  man's  conscience, 
under  which  name  there  goes  ordinarily  in  tliis 
nee  humour  and  interest,  to  be  the  rule  of  the 
tiucer's  obedience.    Nor  can  it  be  conceived  te 
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ifrhftt|iarpo8e  kwB,  but  espedatty  oaths,  needed 
to  be  made,  if  this  were  allowed ;  or  how  this  | 
cannot  &11  under  the  lOrth  act.  par.  T,  James  | 
6,  wherdiv  it  is  statuted,  *  That  no  man  in- 
*ierpret  the  statutes  otherwise  than  the  maker 

*  understood.^  For  what  can  be  more  con- 
tniy  to  the  taking  of  them  in  the  maker^s 
tfense,  than  that  everv  man  should  obey  as  far 
as  he  can,  and  be  aUowed  to  take  them  in  a 
general  sense,  so  far  as  they  are  consistent 
with  themselves,  and  the  Protestant  religion, 
without  oondescendiim^  wherein  they  do  not 
aepree  vnih  the  Protestant  TeKfi;ion  f  And  that 
mey  are  not  bound  not  to  make  any  alteration 
which  they  think  good  for  the  states  ?  For  all 
these  make  the  rule  of  obedience  in  the  taker, 
whereas  the  positire  law  makes  it  to  be  in  the 
maker.  Or  now  could  they  be  punished  for 
fieijury  after  this  oath  ?  For  when  he  were  quar- 
relled for  making  alterations  against  this  oath, 
and  so  to  be  perjured ;  he  might  easily  answer, 
that  he  took  this  oath  only  so  far  as  it  was  con- 
sistent with  the  Protestaiil;  religion,  and  with 
a  salTO,  that  he  might  make  any  alteration  that 
bethought  consistent  with  his  loyalty.  And 
as  to  these  points,  upon  which  ^he  were  to  be 
quarrelled,  he  might  say,  he  did  not  think  them 
to  be  inconsistent  with  his  loyalty,  tiiink  we 
what  we  pleased,  and  so  needeo  not  be  per- 
jmred,  except  he  pleased  to  decide  against  him- 
tdf :  For  in  these  generals  he  reserves  to  him- 
aelf  to  be  still  judge.  And  this  were  indeed  a 
fine  security  for  any  government.  And  by  the 
same  rule  that  it  loses  this  oath,  it  shews  a  way 
of  losing  all  oath  and  obedience :  And  conse- 
^endy  strikes  at  the  root  of  all  laws,  as  welt 
as  this:  Whereas  to  shun  all  this,  not  only 
this  excellent  statute  10 r,  has  secured  all  the 
rest,  but  this  is  common  reason :  And  in  the 
opinion  of  all  divines,  as  well  as  lawyers  in  all 
liatioos,    <  Verba  juramenti  intelli^untur  se- 

*  cundnm  mentem  et  intentionem  ejus,  cui  fit 
'jmamentum.'  Which  is  set  down,  as  the 
grand  position,  by  Saundcrson,  (whom  they 
cite)  pase  137, 'and  is  foundefl  upon  that 
mother-law,  <  leg.  10,  cui  interrogatus  f.  f.  de 

*  interrogationibos  injure  facieudis;'  and  with- 
out which  no  roan  can  have  sense  of  govern- 
ment in  his  head,  or  practise  it  in  any  nation. 
Whereas  on  tlie  other  hand  there  b  no  danger 
to  any  tender  conscience,  since  there  was  no 
force  upon  the  earl  to  take  the  oath,  but  he 
took  it  for  his  own  advantage,  and  might  have 
abstained. 

1«  It  is  inferred  from  the  above- written 
matter  of  fact,  that  the  earl  is  dearly  guilty  of 
ec^f^vention  of  the  10th  Act,  par.  10.  James 
6f  whereby  the  lieges  are  commanded  not  to 
write  any  purpose  ot  reproach  of  his  majesty's 
government,  or  mrsoonstrue  his  proceedings, 
whereby  any  mislikinff  may  be  raised  betwixt 
his  highness,  his  nobihty,  or  his  people.  And 
ivho  can  read  this  paper,  without  seeing  the 
king  and  the  parliament  reproached  openly  in 
it  ?  For  who  can  hear,  that  the  oath  is  only 
taken  as  far  as  it  is  consistent  with  itself  and  the 
protectant  religion,  but  must  necc^^ssarily  con- 


clude, that  in  several  things  it  la  inconsistent 
with  itself,  and  the  protestant  rali^ion  ?  For 
if  it  were  not  inconsistent  with  itself,  and  the 
protestant  religion,  whj^  this  clause, at  aU, 
put  it  might  have  been  simply  taken  P  Fc^r  the 
only  reason  of  hindering  it  to  be  taken  simply, 
was  because  of  the  inconsistency.  Ergo  there 
behoved  necessarily  to  be  an  inconsistency. 
And  if  there  be  any  inconsistency  with  tne 
protestant  religion,  or  any  contradiction  in  the 
oath  itself,  can  there  be  any  thing  a  greater 
reproach  on  the  parliament,  or  a  greater  ground 
of  roiriike  to  the  people  ?  And  whereas  it  is 
pretended,  that  all  laws  and  subsumptions 
should  be  clear,  and  these  are  only  inferences : 
It  is  answered,  that  there  are  some  things 
which  the  law  can  only  forbid  in  general :  And 
there  are  many  inferences  which  are  as  strong 
and  natural,  and  reproach  as  soon,  or  sooner, 
than  the  plainest  defamations  in  the  world  do : 
For  what  is  openly  said  of  reproach  to  theking» 
does  not  wound  him  so  much  as  many  sem- 
tious  insinuations  have  done  in  this  age  and 
the  last :  so  that  whatever  was  the  earl's  design 
(alb^t  it  is  always  conceived  to  be  unkind  to 
the  act,  against  which  himself  debated  in 
partiament)  yet  certainly  the  law  in  such 
cases  is  onlylto  consider  what  efiectthis  may 
have  amongst  the  people :  And  therefore  the 
acts  of  parliament  that  were  to  guard  agahist 
themiiMX»nstruing  of  his  majesty's  government, 
do  not  only  speuc  of  what  was  designed,  but 
where  a  disliking  may  be  caused;  and  sO 
judgeth  ab  effectu  :  And  oonsecraentiaUy  to 
the  same  emergent  reason,  it  makes  all  things 
tending  to  the  raising  of  dislike  to  be  punim- 
ahle  by  the  Act  60.  Pari.  6,  (^ueen  JMlary ;  and 
the  9th  Act  Pari  20,  James  6.  So  that  the  law 
designed  to  deter  all  men  by  these  indefinite 
and  comprehensive  expressions :  And  both  in 
this  and  all  the  laws  of  leasing  making,  the 
judges  are  to  consider  what  falls  under  those 
general  and  comprehensive  words ;  nor  could 
the  law  be  more  special  here*  since  the  makers 
of  reproach  and  slander  are  so  various  that  they 
could  not  be  bound  up  or  exprest  in  any  law : 
But  as  it  evidently  appears,  that  no  man  can 
hear  the  words  expressed,  if  he  believe  this  pa- 
per, but  he  must  think,  the  parliament  has 
made  a  very  ridiculous  oath,  inconsistent  with 
itself  and  the  protestant  religion,  the  words 
allowing  no  other  sense,  and  having  that  natu- 
ral tenckncy  ;  even  as  if  a  man  would  say,  1 
love  such  a  roan  only  in  so  far  as  he  is  an 
honest  man,  he  behoved  certainly  to  conclude 
that  the  man  was  not  every  way  nonest ;  so  if 
your  lordships  will  take  measures  by  other 
parliaments,  or  your  predecessors,  ye  will 
clearly  see,  that  they  thought  less  tlian  this  a 
de&nung  of  the  goverament,  and  misconstru- 
ing his  mi^esty  ^s  proceedings.  For  in  Bafana- 
rino's  Case  the  justices  fino  an  humble  suppli- 
cation made  to  the  king  himself  to  fall  under 
these  acts  now  cited.  Albeit,  a^  that  was  a 
supplication,  so  it  contained  the  greatest  ex- 
pressions of  16yalty,!and  offers  of  life  and  for- 
tune, that  could  be  exprelit;  yet  because  it 


filkmtiooB«|pMiid/akoadv  sad  aiiRfVttra.v«ad  to 
Ui^iii  m  oeiincil :  and  timt  the-  oooocil  itjiflf 
gare  aa  «mlU»lioQ.  It  was  aanv«red,  that  if 
this  uap«r  90  laaaag-makiiis^,  or  iniiiciyni<ru» 
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iDsinuAteB  darkly,  that  the  king  in  tba  preiwi- 
in^  fMurliament  had  not  fayoured  tb^.pratestwit 
ragion,  9od  tbey  were  sorry  he  i^eald  have 
taken  notes,  with  hia  9wn  hands  of  what  they  said, 
which  seems  to  be  most  innocent,  yet  he  was 
found  guilty  upon  those  ver^^  same  acts.  And 
the  pamunent  1661  found  his  lordship  himself 
gu'dty  of  leasing-making,  though  he  had  only 
writteQra  letter  to  a  prtTate  friend,  which  re- 
quires no  ^;reat  eare  or  observation  (bqt  tiiis 
]^per,  which  ivas  to  be  a  )»art  of  his  own 
oath,  does)  because  aHar  he  had  spsfceoi^f  the 
parliament  in  the  first  fart  of  ^b  letter,  he 
ti^eaiWr  added,  that  the  king  wouidknow  their 
^ioks:  Whieh  words  might  oevnchBMMPeap- 
j^icaUe  t»  the  privale  persaoa  therein  designed, 
tbw  that  the  words  now  insisted  on  can  be 
capable  of  any  such  ioterpretation.  And  if 
either  interpretations,  upon  pretext  of  exonering 
9f  OOONMDee,  or  otherwise  be  aHowed,  a  man 
may  easily  defame  as  much  as  he  pleases : 
Awdhave  we  not  seen  the  king  most  deftaied 
ky  coveoaiits  eotered  into  upon  pNtenoe  to 
ipakehim  sraat  and  gloiious  by  remenstra&ces 
mode  to  lafie  away  bis  brother  and  best  friend, 
upon  pvelsftceof  pn^sernog  the  prolestaDt  rdi- 
giolH  Mid  bis  sacred  fttrseii  ?  And  did  imt  all 
wiia  mbelled  agaioBt  him  in  the  last  age  declare, 
that  they  ihoagfat  thaaMttkes  bomidm  duty  to 
obp^hinif  batstfllaeiaras  thateould  consist 
with  ffaeir  respeel  i»  the  protestantrdigion, 
Mid  te  laws  and  liberties,  which  madeaUthe 
restineffeetiiatf  And  whereas  it  ispsetended, 
HhatbjT  these  words,  *  I  take  the  same  in  as  far 
^  00  it  is  consistent  with  itself  and  the  protestant 
*  religion,*  aotfaiBg  more  is  meant,,  hut  that  he 
lakes  it  as  a  true  protestant:  Ilis  majesty's 
advocate  impeals  to  your  lordships,  and  all  the 
kearers,  ii  uj^n  hearing  this  expression  they 
tbooid  take  it  in  this  sense,  and  not  rather  think 
that  there  is  an  incoosistency.  For  if  that 
were  possiUe  to  be  the  8*cnse,  what  need  he  say 
•t  all,  <  as  far  as  it  is  consistent  with  itself?'  Nor 
Imd  the  othf^^art^  '  as  far  as  it  is  conaistent 
^  with  the  j[»rotestftnt  religion,*  been  necessary, 
For  it  is  either  consistent  with  the  protestant 
vdigion,  or  otherwise  diey  were  enemies  to  the 

S-otestant  rdigion,  that  made  it.  Nor  are  any 
w^^ers  or  o&iers  iu  danger,  bypleading  or 
minng:  For  these  are  very  different  from, 
and  may  be  very  easily  nleaded  without  de  - 
UnBomf  a  law,  aad  aa  oatli,  when  they  go  to 
take  it.  But  if  anv  lawyer  idiould  say,  in 
pleading  or  writing,  that  the  Test  was  inconsist- 
CBt,  or,  which  is  all  one,  that  it  were  not  to  be 
taken  by  anjr  man,  but  so  ftr  as  it  was  con- 
sistent with  itsdf  and  the  protestant  rdigion, 
po  doubt  this  would  be  a  cnme  even  in  plead- 
mg,  though  ploadin|[  has  a  greater  allowance 
Aan  deUbersAe  swearing  has.  And  as  there  is 
nothing  wfaeseia  there  is  not  some  inconve- 
niency,  so  the  inconveniency  of  defaming  the 
government  is  much  greater  than  that  of  any 
^vate  man's  hazard,  who  needs  not  err,  ex- 
cept he  please. 

Whereas  it  is  pretended,  that  before  ^  eari 
gavein  this  ej^hcation,  there  w^ana  other  ex- 
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ing  his  m^iesty's  proceedings^  and  treasonable, 
as  a»  contended,  tbu^  a  thoosand  ofthehkooC- 
fences  cannot  excuse  it*    Aad  when  the  ^da^ 
aeeueed  nobWraen,  ministofs,  and  othevs,  in  the 
year  1661,  for  ^ng  on  in  the  rebellions  tf 
that  age,  first  wrth  the  covenanters,  and  than 
with  the  usttipers,  it  was  found  no  defenoei  thai 
the  nation  was  ovemown  with  those  crioscs, 
aad  that  they  wei'e  uioughtio  be  duties  in  thops 
doys,  yea,  this  were  to  invite  men  to  offend  in 
multitudes.    And  albeit  sometimes  these  who 
fbUov  the  examples  of  multitudes  may  there- 
by pretend  this  as  an  excuse  to  many,  jret  tfaia 
was  never  a  formal  defence  against  guilt,  nor 
was  ever  the  chief  of  the  ofienders  ftTOnrable 
on  that  head.    And  it  is  to  be  presumed,  that 
the  earl  of  Aigyle  would  rather  be  fiyKoved  by 
others,  than  that  he  would  follow  an  exi^#pm. 
But  hiam«0«^'90dvoGMe  40^8  obsfdntelj  de- 
cline to  demite  a  point  that  may  defame  ^  cqn- 
ftant  apd  Btonding  act  of  parhamept,  by  Vn^* 
ing  upon  record  %_  memory  of  its  being  pp- 
owed.    Nor  were  tliis  relevant,  except  itcouW 
bo  saidy  4ie  fMiunsel  had  allowed  such  ^rplicn- 
tions  whieh  reflected  u(Km  the  king  and  Uie  gfw 
vernmcnt :  For  the  writin^an  aiiswer  is  oO  4- 
lowanoe,  hot  a  eondempnng:    Npr  c^  the 
eonncil  aBow  any  more  than  they  can  rarait: 
and  though  it  may  justly  be  denied  that  dm 
council  heard  even  the  earra  own  explanation* 
vet  the  hearing  or  aHowiqg  him  to  sit  is  no  re- 
levant plea,  because  they  mi^ht  very  iustl^ 
have  taken  a  time  to  consider  now  far  it  waa 
fit  to  accuse  upon  that  head.    And  it  is  both 
just  and  fit  for  the  council  to  take  time  ;  and 
by  express  acts  of  parliament  the  negligence 
of  the  king's  officers  does  not  bii|d  then).    For 
if  this  were  allowed,  leading  men  in  the  oona- 
cil  might  commit  what  crimes  they  pleased  h> 
the  council,  which  certainly  the  king  may 
quarrel  many  years  ailer.    And  thoi^h  all  the 
council  hod  allowed  him  that  dav,  any  one  offi- 
cer of  state  might  have  quarrelled  it  the  next 
day.    As  to  the  opinion  of  Bellarmine,  Sander- 
son, and  others,  it  is  ever  contended,  that  the 
principles  of  the  covenant  agree  very  well  with 
those  of  the  Jesuits,  ahd  both  do  sull  allow  equi* 
vocations  and  evasions  :    But  no  solid  orUio* 
dox  divfue  ever  allowed,  tl)at  a  ra^  who  was 
to  swear  iiithout  any  evasion,  should  swear  00 
as  he  is  bound  to  noitliing,  as  it  is  contended  the 
eari  is  not,  for  the  reasonB  represented.     And 
as-they  still  recommend,  that  when  men  are 
not  clear  they  might  abstain,  as  the  earl  might 
have  done  iamis  case,  so  they  stiU  conclude, 
that  men  shoidd  tdl  in  dear  tonus,  what  the 
sense  is  by  which  they  are  bound  to  the  stale : 
Whereas  tb^earl  bene  tells  only  in  the  ma- 
neral,  and  in  most  ambiguous  tmna,  that  ne 
takes  it  as  fiu*  as  he  can  obey,  and  as  far  as  it 
is  consistent  with  the  Protestant  reU^n,  mid 
that  he  trices  it  in  his  own  sense,  and  that  he  is 
notboond  by  it  from  making  alteratioqs*  but  w 
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fcr  u  he  Udiikt  it  for  the  adraniaga  of  church 
•r  stale:  Which  sense  is  a  thousand  times 
more  doubtful  than  the  Test,  and  as  in  effect 
nothing  hut  what  the  taker  pleases  himself. 

As  to  the  treason  founded  on,  his  majesty's 
adfOGate  founds  it  first  upon  the  fundamental 
and  common  laws  of  uiis  and  all  nations, 
whereby  it  is  treason  for  any  man  to  make  any 
alteration  he  shall  think  for  the  advantage  of 
church  or  state  ^  Which  he  hopes  is  a  princi* 
pie  cannot  be  denied  in  the  generaL  And 
whereas  it  is  pretended,  that  this  cannot  be  un- 
derstood of  mean  alterations,  and  of  alterations 
to  be  made  in  a  la^vitd  way :  It  is  answered, 
that  as  the  thing  itself  is  ti-eason,  so  this  trea- 
son is  not  taken  off  by  any  of  these  qualifica- 
tions 'y  because  he  declares,  he  will  wish  and 
endeavour  any  alteration  he  thinks  fit :  And  any 
alteration  comprehends  all  alterations  that  he 
thinks  fit :  *■  nam  propositio  indefinita  squipol- 
let  universali.'  And  the  word' any' is  general 
in  its  own  nature,  and  is  in  pl&in  terms  a  re- 
serring  to  himself  to  make  alterations,  both 
great  and  small.  And  the  restriction  is  not, 
all  alterations  that  the  king  shall  think  fit,  or 
are  consistent  with  the  laws  and  acts  of  parlia- 
inent :  but  ha  is  still  to  be  judge  of  this,  and  his 
loyalty  is  to  be  the  standard.  Nor  did  the  co- 
venanters in  the  last  sj^,  nor  do  tliese  who  are 
dmlv  executed,  decline  that  they  are  bound 
to  obey  the  kii^  simply,  but  only  that  they  are 
bounaio  obey  him  no  othemise  than  as  far  as 
his  commands  are  consistent  with  the  law  of 
God,  of  ixaturC)  and  of  this  kingdom,  and  with 
|he  co?euaut :  And.  their  treason  lies  in  this. 
And  whenit  is  asked  them,  who  shall  be  judge 
in  this,  they  still  make  themselves  judges.  And 
the  reason  of  all  ti'easou  being,  tiiat  the  go- 
vernment is  not  secure,  it  is  desired  to  be 
known,  what  way  the  government  can  be  se- 
cured after  this  paper,  since  the  earl  is  still 
judge  how  far  he  Js  obliged,  and  what  is  his  loy- 
alty. And  if  this  had  been  sufficient,  the  co- 
venant had^en  a  very  excellent  jiaper  :  For 
they  aie  there  bound  to  endeavour,  in  their  se- 
veral stations,  to  defend  the  king's  person :  But 
when  the  king  challenged  them,  how  they 
eame  to  make  war  against  him  ?  thdr  great  re- 
fuge waSy  that  they  were  themselves  still 
jtfdges  as  to  that.  And  for  iHustrating  this 
power,  the  Lords  of  justiciary  are  desired  to 
insider,  quid- Juris,  if  the  earl,  or  any  man 
else  should  have  reserved  to  liimself  m  this 
oath  a  liberty  to  rise  in  arms,  or  to  oppose  the 
lineal  succession,  though  he  had  added  in  a 
lawful  manner :  For  the  thiftg  being  in  itself 
imlawful,  this  is  but  sham,  and  « Protestatio 
contraria  facto."'  And  if  these  be  unlawful, 
notwithstanding  of  such  additions,  so  much 
more  must  this  general  reser>'atlon,  of  making 
any  aheratSons,  likewise  be  unlawful,  notwith- 
standing of  these  additions :  For  he  that  re- 
TCserves  the  general  power  of  making  any  al- 
teration, does,  afortioriy  reserve  power  to  make 
any  alteration^  though  never  so  fundamental. 
For  all  particulars  are  included  in  the  general : 
and  whatever  may  be  said  agaixkst  the  particu* 
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llaray-maymu^BOcefltrongly  be  said  against 
thegenml. 

The  13(Hhact,iiar-..8.  James  6.  is  expresly 
founded  on,  because  nothing  can  be  a  greater 
diminution  of  the  power  of  ttte  parliament 
than  to  introduce  a  way  or  mean  whereby  all 
their  acts  and  oaths  snail  be  made  insignifi- 
cant and  ineffectual,  as  this  paper  does  make 
them,  for  the  reasons  represented.  Nor  are 
any  of  the  estates  of  parliament  secure  at  this 
rate,  but  that  they  who  reserved  a  general 
power  to  make  all  alterations,  may,  under  that 
general,  come  to  idter  any  of  them. 

What  can  be  a  greater  impugning  of  -the 
dignitv  and  authority  of  parliaments,  than  to 
say,  that  the  jiarliament  has  mtfde  acts  for  the 
security  of  the  kingdom,  which  .are  in  them' 
selves  ridiculous,  inconsistent  with  fhemselvea 
and  the  protestant  religion  ? 

And  as  to  what  is  answered  against  invadin|( 
the  king's  prerogative,  and  the  legislative 
power  in  parhaments,  in  adding  part  to  an  oath 
or  act,  is  not  relevantly  inferred,  sinoe  the  sense 
of  these  words,  'and  this  I  understand  asn 
^  part  of  my  oath,'  is  not  .to  be  undei'stood.aa 
ii  any  thing  were  to  be  added  to  .the  law,  but 
only  to  the  oath,  and  to  be  an  inteniretation  of 
the  oath.  It  is  replied,  that  afler  this  no-man 
needs  to  add  a  caution  to  the  oath  in  jparliainent. 
But  when  lie  comes  to  .take  the  .oath,  do  the 
pailiament  what  they  please,  he  willitdd  his 
own  part.  Nor  can  this  part  be  looked  upon  aa 
a  sense :  for  if  this  were  the  sense  before  this 
paper,  he  needed  not  understand  it  as  a  part  of 
it,  for  it  wanted  not  that  pari.  And  in  general, 
as  every  man  may  add  his  own  part,  so  the 
king  can  be  secure  of  no  part.  But  your  lord- 
ships of  justiciary  are  desired  to  consider,  how 
dangerous  it  would  be  in  this  kingdom,  and 
how  ill  it  woi)ld  sound  in  any  other  kingdomi 
that  men  should  be  allowed  to  reserve  to  them- 
selves liberty  to  make  any  alteration  they  thought 
fit  in  church  or  state,  as  to  the  legality  of  which 
they  were  themselves  to  bejudgj^:  and  bow 
far,  from  degree  to  degree,  this  at  last  may  cooke 
to  absolute  anarchy,  and  how  scandalous  a  thitig 
as  well  as  unsecure,  this  new  wav  may  look 
in  an  age  wherein  we  are  too  much  tracmg  the 
steps  of  our  rebellious  progenitors  in  Jtbe  last, 
whose  great  defetrtion  and  error  was,  .that  they 
thought  themselves,  and  not  tlie  king,  the  au- 
thora  of  reformation  in  diurch  and  state.  And 
no  man  ever  was  barred  by  that,  .thatthe  way 
lie  was  upon  was  not  a  lawful  way :  for  if  it  be 
allowed  to  every  man  to  take  his  own  W'ay, 
every  man  will  think  his  own  way  iD  be  the 
lawful  way. 

As  to  the. perjury,  it  is  founded  on  this,  firsl. 
That  pel  jury  may  be  committed,  not  only  by 
-breaking  an  oath,  but  even  in  the  swearing  of  i'^ 
viz.  to  swear  it  with  such  evasions  as  make 
the  oath  in^ectual:  for  which  Sanderson  is 
cited,  pag.  138.  *  Alterum  perjurii  frenus  est 
'  novo  aliquo  excogitato  coromento  juramenti 

*  vim  dechnare,  aut  eludere,  etjnrans  tenetur 

*  sub  pcena  perjurii  implere  secundem  inten- 
«tionem  deferentis;'   both  tduch  are  bcv^i 
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For  the  earl  being  bound  by  the  rery  oaih,  to 
awear  in  the  genuine  meaning,  without  any 
evasion f  he  has  sworn  so  as  he  has  eraded  every 
word,  there  being  not  one  word  to  which  it  can 
be  said  particularly  he  is  bound,  as  is  said.  And 
it  is  undeniable,  that  he  has  not  sworn  in  the 
sense  of  the  makers  of  the  law,  but  in  liis  own 
sense,  which  b  perjury,  as  is  said.  And  con- 
sequentially, whatever  sense  may  be  allowed  in 
funbiguous  cases,  yet  there  canoe  none  where 
the  paper  clearly  bears  generals:  and  where 
he  declares,  that  he  takes  it  in  his  own  sense, 
his  majesty's  advocate  declares,  he  will  not 
burden  himself,  that  copies  were  disperst, 
though  it  is  certain,  since  the  very  paper  itself 
'by  the  giving  in  is  chargeable  with  lul  that  is 
aoove  charged  upon  it. 

Sir  John  Dalrymple's  Defence  and  Plea  for 
the  Earl  of  Ai-gyle,  by  way  of  Reply  upon 
the  King's  Advocate. 

Sir  John  Dalrymple  replies  for  the  pannel. 
That  cince  the  solicf  grounds  of  law  adduced 
in  the  defences  have  received  no  particular 
answers,  in  relation  to  the  common  consent  of 
sll  casuists,  viz.  That  a  party  who  takes  an 
oath  is  bound  in  conscience  to  clear  and  pro- 
pose the  terms  and  sense  in  which  he  does  un- 
derstand the  oath  :  nor  in  relation  to  the  several 
pounds  adduced  concerning  the  legal  and  ra- 
tional interpretation  of  dubious  clauses.  And 
since  these  h{Lve  received  no  answers,  the 
grounds  are  not  to  be  repeated  :  but  the  proc- 
tors for  the  pannel  do  farther  insist  on  these 
defences. 

It  is  not  alledged,  that  any  explanation  was 
given  in  by  the  pannel  to  any  person,  or  any 
copy  spread,  before  the  pannel  dia  take  the  Test 
in  council :  so  that  it  cannot  be  pretended,  that 
the  many  scruples  that  have  been  moved  con- 
cerning the  test,  did  arise  from  the  paiind's 
explication :  but  on  the  contrary,  all  the  ob- 
jections that  are  answered,  and  obviated  in  the 
pannel's  explication,  were  not  Only  privately 
muttered,  or  were  the  thoughts  of  smgle  or  il- 
literate persons,  but  they  were  the  difficulties 
proposed  by  synods  and  presbyteries,  long  before 
the  pannel  came  from  home,  or  was  required  to 
take  the  test:  so  that  the  general  terms  of  the 
acts  of  parliament  founded  upon  in  the  libel  are 
not  applicable  to  this  case :  for  as  these  laws, 
in  relation  to  leasing- makers,  are  only  relative 
to  atrocious  wilful  insinuations,  or  misconstruc- 
tioDs,  of  his  miyesty 's  person  or  government,  or 
the  open  depraving  of  his  laws,  so  the  re- 
strictive clause,  whereby  sedition  or  misoon- 
Btnictions  nuiy  be  moved,  raised,  or  engendered 
iietwixt  his  majesty  anil  his  leiges',  cannot  be 
af^Ued  to  this  case,  wliere  all  these  apprehen- 
sions and  scruples  were  on  foot,  and  agitated 
long  before  the  pannel^»  explanation. 

As  it  cannot  be  pretended,  that  any  new  dust 
was  raised  by  the  pannel's  explanation,  so  it  is 
positively  offered  to  be  proved,  that  there  is  not 
one  w^ord  contained  in  this  explanation,  but  that 
either  these  individual  words,  or  much  worse, 
had  been  publtdy  proposed,  and  ?erbatiio  read 


in  eonncil,  without  the  least  discouragement 
or  the  least  objection  made  by  any  member  <ir 
the  council .  And  where  a  writing,  ex  pr^podio 
read  in  so  hig6  a  court,  was  notversally  agreeil 
upon,  without  the  alteration  of  a  sylmle,  how 
can  it  be  pretended,  that  any  person  theieslVef 
osin^  the  said  individual  terms  in  any  expla- 
nation, and  far  easier  terms,  that  they  snalt 
incur  the  high  and  infamous  crimes  liDelled  ? 
and  the  question  is  not  here,  whetber  the  coan<- 
cil  was  a  proper  judicature  to  have  proposed,  or 
imposed  a  sense,  or  allowed  any  explanation  of 
the  Test  to  be  published ;  but  that  is  imposaiUa 
that  a  sense  they  allowed,  or  bemg  poUicly 
read  before  them,  and  which  t|ie  kinff  s  advo- 
cate did  not  controul,  that  this  sbonld  import 
treason,  or  any  crime  :  and  though  the  pan- 
nel's advocate  will  not  pursue  or  follow  tha 
reply  that  has  been  made  to  this  point,  yet  oeiv 
tamty  no  man  of  sober  seUse  will  think  that  it 
is  fit  to  insinuate,  that  so  high  a  judicature 
might  have  authorised  or  acquiesced  in  audi 
explanations  as  the  leiges  thereafter  sbonld  be 
entrapped  to  have  used. 

If  the  pannel  had  officiously  or  nltroneonslt 
offered  a  sense  or  explanation  of  his  majesty's 
laws,  which  the  laws  themselves  dbuld  not  have 
borne,  it  might  rastly  have  been  allec^ed,  that 
he  was  extra  orainem,  and  meddling  v^  a  mat- 
ter he  was  not  concerned  in,  but  where  the 
act  of  council  did  enjoin,  and  he  was  required 
and  cited  to  that  effect,  it  could  neither  be  con- 
structed as  ostentation,  or  to  move  or  epcourMpb 
scruples,  or  resistance,  but  it  was  abacdatiHy 
necessary , either  for  to  have  refused  the  test,  or 
else  to  have  declared  what  he  thonffht  to  be 
the  true  and  genuine  meting  of  it.    And  there 
being  so  many  objections  pubhcly  moved  and 
known,  his  explanation  was  nothmg  else  but  to 
clear,  that  he  did  not  look  upon  th^scmples 
and   objections,  moved  by  others,    as    wdi 
founded  and  rational  in  themselves ;  and  there- 
fore he  was  able  to  take  the  Test  in  that  sense 
the  council  had  heard  or  allowed.    And  it 
is  not  controverted,  that  the  sense  of  the 
legislator    is    the   genuine    sense    both    of 
laws  and  oaths  :  and  if  a  person  were  only  ia- 
ternreting  the  meaning  m  either  a  law  <Hr  an 
oath  imposed,  he  should  deprave  or  miscoii- 
struct  the  law  and  oath,  if  he  rendered  it  wit^ 
tingly  and  willingly  in  terms  inconsistent  with 
the  meaning  of  the  imposer :    but  there  is  a 
great  difference  betwixt  taking  of  oaths,  and  in- 
terpreting   oaths ;   for    when  a  man  comes 
to  take  an  oath,  except  his  particular  sense  did 
agree  with  the  genuine  meaning  of  the  imposer. 
he  cannot  take  that  oath,  though  he  tnay  very 
well  interpret  and  declare  what  is  the  sense  of 
the  legislator,  which  he  mar  know,  and  yet 
perhaps  not  be  able  to  take  the  oiith. 

Ana  therefore  when  there  is  any  doubtful- 
ness in  an  oath,  and  a  p&rty  is  bound  to  take  it, 
if  then  he  gives  in  an  explication  of  the  sense 
which  he  in  his  private  judgment  doUi  appre- 
hend to  be  the  genuine  meaning,  if  that  pri* 
vate  sense  be  disoonform  to  me  legislator'i 
sease  ia    the  oalh,  then  the  impofier  tf 
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ibe«ii|H  orhMhift  hm  powto  idfar  it  lD4k0 
mity,  ifkeoonaidartlM  pwty's  sense  iKooon* 
Ibraiy  iie  craght  to- reject  the  eatb^  asnotful* 
fliiiig'  the  intent  of  the  Uw  impomng  it. 

Bat  it  isimpossible  to  sttte  that  as  a  crimen 
|faat  a^jparty  should  neither  beiieve  what  is  pro* 
posed  in  the  oatli,  nor  be  able  to  take  it ;  and 
qe  ean  'run  no  farther  hasard,  but  the  penalty 
inpoeed  upoA  the  refa^r.  ^nd  therefore  in 
mil  oirtfas  there  aaost  be  a  conoooRMfboth  of  the 
ffeoae  imposed  by  authority,  and  of  the  private 
•CBse^  judgment,  or  oonaciende  of  the  part^. 
And  theremreif  a  party  should  take  an  oath  in 
Aenense  proposed  by. authority  contrary  to 
ius  own  scbseVhe  1^  penoral :  hereby  it  is 
evident  that  the  sense  of  auttiontv  is  not  suffi- 
cient, without  die  aoouiesoenoe  andoonaent  of  the 
psivale  person.  And  therefore  it  is  very'  strange 
why  that  part  of  the  pannel's  explanation 
ahovM  he  challenged,  that  betakes  it  in  his  own 
flense,  tlie  posterior  words  making  it  as  plain  as 
IJie  kgfat,  that  that  sense  of  his  own  is  not  what 
he  pleases  to  nlake  of  the  oath,  for  it  hears  ez- 

Snty^  that  no  body  can  explain  it  but  for  him- 
\  and  reconcile  it  as  it  is  senuine,  and  agrees 
m  it's  own  sense :  so  that  uiere  matt  he  a  re- 
ooneiiiatioa  betwixt  his  own  senae  and  the  ge- 
nuine sense,  which  upon  all  hands  is  acknow- 
ledged to  be  the  sense  of  authority.  And  if 
die  paonel  had  been  of  th^K  lax  and  debauched 
fkimajplee,  that  ^e  might  have  evaded  the 
meaamg  and  energy  of  the  oath,  by  imposing 
lipon  it  what  senile  he  pleased,  certainly  he 
vroold  have  contented  himself  in  the  general 
nfuse  of  equivocation,  or  mental  leaervalion, 
and  he  would  never  have  expoised  his  sense  to 
ibe  world,  in  whic^  he  took  this  oalh,  whereby 
hit  became  absolutely  fixed  and  determmed  to 
tile  oath,  in  that  jiartieular  sense,  and  so  had  no 
latltnde  of  shufihng  off  the  energy  or  obliga- 
tMa  of  the  oath*,  and  it  is  likewise  acknow- 
ledged, that  the  cases  alledgd  in  the  reply  are 
true,  viz.  that  the  person  is  guilty  of  perfur^, 
*  ak  ah^QO  novo  commento'  he  would  elude  his 
eath,  or  who  doth  not  fulfil  the  oath  in  the 
6ense  trf'the  impaser.  But  that  does  not  con- 
cern this  ease  :  for  in  the  foresaid  citation,  a 
peiflon,  after  he  has  taken  an  oath,  finding  out 
come  new  conceit  to  elude  it,  he  is  pegured : 
iMDit  in  thiit  ease, 'the  pannel  did  at  and  before 
luataldng  the  Test,  declare  the  terms,  in  which 
lie  understood  it ;  so  that  this  was  not  ^  novo 
idiquo  commento'  to  elude  it.  And  the  other 
caae,  where  a  party  takes  it  in  the  sense  of 
•utlMMrity,  but  has  some  suhteHbee,  or  conceal- 
ed expta!nation,'it  is  acknowledged  to  be  perjury . 
But  itf  this  case  there  was  no  concealed  ex- 
planation ;  but  it  was  publicly  expressed,  and  an 
explanation  given,  which  the  pannel  desigfned, 
and  understood  as  the  meaning  of  authority, 
and  had  ground  to  believe  he  was  not  mistaken 
■inoe  upon  that  explanation  he  was  received 
and  alk)wed  to  fsit  and  vote  in  council. 

And  as  to  that  part  of  the  reply,  that  ex- 
phdntf  the  treason  there  can  be  no  treason  in 
-ttie  panne's  ease,  hecause  the  express  act  of 
paHiaiiieat  fouiide4  ttpoo,  doth  reUta  ooly  to 


the  cOBstiCiitioii  ef  the parhament :  and  lam 
sure  his  m^esty's  advocate  cannot  subsome 
in  these  terms  :  and  therefore  in  the  reply  he 
recurs  to  the  general  grouads  of  the  law,  that 
the  usurping  of  his  majesty's  authority  iu 
inaking  a  part  of  the  law,  and  to  make  afteniF 
tionsiii  general,  and  without  the  king,  are  high 
and  treasonable  words  or  designs,  and  such  as 
the  party  |)leases,  and  such  desifni^  ^  have 
been  nracused  in  the  late  times.  And  that  even 
the  aqjection  of  fair  and  safe  words,  as  in  the 
covenant,  does  not  secure  firvim  treasonable  de* 
signs ;  and  that  it  was  so  found  in  Balmerino'a 
case,  though  it  bear  a  fair  narrative  of  an 
humble  sumdication. 

It  is  replied,  that  the  usurpation  of  making 
of  laws  is  undoubtedly  treasonable,'  but  ho 
such  thing  can  be  pretended  or  subsumed  in 
this  case :  for  albeit  the  pannel  declares  his 
explanation  to  be  a  part  of  his  oath,  yet  he 
never  meaned  to  impose  it  as  a  part  of  the  law, 
CMT  that  this  explanation  should  oe  a  thinff  du- 
tinct,  or  a  separate  part  even  of  his  oa&,  for 
his  explanation  bem^  exegetic  of  the  several 
parts  of  the  oath,  it  is  no  distinct  thing  fironk 
the  oath,'  but  declared  to  be  a  part  of  the  oad^ 
de  natura  rei.  And  it  was  never  pretended » 
that  he  thift  aRedged  any  thing  to  be  <^  no- 
iura  rei,  did  say,  mat  that  was  distinct  and  se- 
parate, which  were  a  contradiction.  And 
therefore  the  aigument  is  retorted,  the  pannel 
having  declared,  tlus  explanation  was,  de  tia* 
tura  ree,  implied  iu  the  oath,  he  necessarily 
Bkode  this  explanation  no  addition  or  extentioii 
of  the  oath.  So  that  for  all  this  exphmation, 
the  oath  is  neither  broedet  nor  longer  than  ii 


was. 


And  as  to  these  words,  *  I  do  not  mean  i» 

*  binid  up  myself  in  mv  station,  and  in  a  lawful 

*  way  to  wisti  and  ^ideavour  any  alteration  1 

*  think  to  the  advantage  of  ^  church,  or  state, 

*  not  repugnant  to  the  Protestant  Religion, 
'  and  my  loyal^.'  It  is  a  strangle  thing  now 
this  clause  can  be  drawn  in  question,  as  trea- 
sonable, when  it  may  with  better  reason  be  al- 
ledged,  that  there  is^  no  good  subject  but  is 
bound  to  say  it.  And  alteit  the  words  to  *■  en- 
deavour in  my  station ;'  be  words  contained  in 
the  covenant,yetthat  is  no  reason  why  two  words 
in  the  covenant  tear  not  be  made  use  of  m 
another  very  good  and  loyal  sense.  And  theic 
is  no  man  that  shall  have  the  honour  either  to 
be  entrusted  by  hiim^estyin  bis  council,  or 
any  other  judicature,  or  to  be  a  member  of 
parliament,  but  he  is  bound  by  his  loyalty  to 
say  the  same  thing.  And  there  was  never  a 
clause  more  cautiously  exprest ;  for  the  words 
run,  *  to  endeavour  any  alteration  I  shall  think 
'  to  the  advantage  of  church  and  state.'  And 
though  that  was  sufficient,  yet  the  chiuse  is  so 
cautiously  conceived,  that  it  contains  another 
restriction,  *  not  repugnant  to  rehgion  and  hia 
'  loyalty.'  So  that  except  it  could  be  alledged, 
that  a  nuin  hy  lawful  means,  to  the  advantaga 
of  church  and  state,  coniistentwith  hisreli^iiaa 
and  loyalty,  could  make  treasonable  aii«vauona, 
and  iBTajiions  upon  the  govemmeot  and  no* 
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Barcfayi  whieh  are  tbe  higiiest  coBtradictioBB 
unagiuablet  there  can  be  nothing  ajpainst  the 
pannel.  And  albfeit  the  daufle^  ^.anjalterationsV 
Slight,  mtbuut  the  i^estrictions  aad  qiialifica« 
lions  foresaid)  be  peaerally  extended,  yet  the 
preceding  words  oi  *  lawtal  way,'  ai|d  the  ra- 
tional^ interpretation  of  the  emiiwion  of  words, 
especially  betbre  a  solemn  judicatory,  leaves 
no  place  or  shadow  to  doubt,  that  these  alter- 
ations were  no  fundamental  or  treasonable  al- 
•  tefations,  but  such  as  the  frailt^^  of  hnman 
affairs  and  constitutions,  "and  ricissitade  of 
.  things  Andciroumstances,  do  constantly  require 
in  the  .most  exact  constitutions  under  Heaven. 
'And  the  clause  does  not  so  much  a»  import, 
thatth^^isa  present  necessity  of  alikeration, 
butitwas  a  necessary  and  rational  prospect, 
that  albeit  at  present  all  tbin^  under  Heaven 
bad  been  done  to  secure  tbe  religion  and  go- 
.  veroment,  yet  there  might  occur  cases  mat 
would  require  new  helps,  alterations,  and  re- 
medies. And  it  is  not  pretended  in  this  case 
for  the  pannel,  thai  he  desires  to  alleviate,  or 
ta](e  ofi'  wprdfi  truly  treasonable,  or  having  an 
ill  design,  bv  the  mixing  of  fair  and  safe,  du- 
tiful and  submissive  expressions,  which  indeed 
are  prot^tations  cantraria^facte.  For  there  is 
nothing,  ia  his  explanation,  that  either  in  his 
design,  or  in  the  words  themselves,  beinr  ra- 
tionally and  naturally  interpneted,  can  mter 
the  crimes  libelled,  or  any  of  them.  And  tbe 
pjinners  known  principlea  and  known  prac- 
tices, do  not  onlv  dear  that  loyalty  that  he  has 
profest  before  the  lordS'  of  justiciary,  and  in* 
atructed  by  unquestionable  documents,  but 
they  put  hini  lar  from  the  sospicion  of  these 
daiunable  principles  related  in  the  reply,  of 
which  (lie  whole  tract  of  his  life  hath  been  an 
•ntire  evi'Jence  of  his  abhorrenct  and  detes- 
tation. And  in  the  last,  place,  it  is  thought 
vtnnge,  why  that  should  be  represented  as  an 
alTroiit  oV  disgrace  to  tbe  government,  that  the 
parliament  imposed  a  Test  which  the  pannel 
m  not  able  to  take  simply.  And  it  is  not  pre- 
tended, tliat  he  hath  delamed,  wriUen  or  spoken 
against  the  Test  itself;  or  for  the  inconveni- 
ence of  it ;  but  only  that  he.  hath  not  been 
able  to  see  tbe  good  ground  upon  which  it  may 
]>e  simply  taken.  And  this  were  to  condemn 
him  for  want  of  sight  or  sense,  when  the  law 
hath  puni&hed  na  man  for  not  taking  the  Test, 
but  only  turned  him  oat  of  the  government. 
And  it  is  as  strange  an  inference,  Uiat  because 
tbe  pannel  (leciares,  he  believes  the  parliament 
meaned  no  contradiction,^  and  would  take  the 
Test,  in  as  far  as  it  is  consistent,  that  therefore 
he  said,  the  parliament  impcised  contradic- 
tions :  which  is  so  far  from  a  rational  induction, 
that  the  contradiction  of  these  subsumptions, 
in 'all  coQgruity  of  language  and  sense,  is 
necussaril^  true.  And  tlierefbre  the  kist  part 
ef  that  clause,  <  ip  so  far  as  it  is  consistent,'  is  a 
consequence  inferred  upon  the  ibnuer,  vix*  I 
believe  the  parliament  designed  to  impose  no 
contradicUons :  £1^0,^  J  take  the  Test  as  con- 
sistent, and  in  so  far  as  it  must  be  consistent, 
if  the  i^arliwoeat  did  not  impose  coutraditftions, 


as  oertamly  they  lisve  m^ ;  and  to 
tbeworkl,thatin  this  sense  tfatt  eKpbBaliM&  m 
receivable,  it  was proposed'iii  GDUDoili  «iU  al* 
lowed,  and  therefore  without  tbe  higfaeflt  re* 
flection  it  cannot  now  be  quarvalled. 

Sir  George  Lockhart's  Secoxd  Plea  for  th< 
Earl  of  Argyle;  by  why  of  Reply  upon 
the  King's  Advocate.  1 

Sir  George  Lockhart  duplies,  that  the  de* 
lender  repeats  and  oppones  his  former  detecH^ 
which  are  no  ways -elided,  nor  satiafiad  by  tbe 
reply  made  by  his  majesty's  advocate.  Aiid 
although  it  be  easy  for  the  kingi's  advoeaie^ 
out  of  his  eeal,  to  pretend  and  argue  crimes  of 
the  highest  nature  upon  inferences  and  oo»* 
sequences,  neither  consistent  with  the  pannel'* 
design,  nor  with  his  words  and  expreasioni  } 
yet  there  cannot  be  a  more  daii||eroiH  founda* 
tion  laid,  for  the  security  and  mterest  ef  tbe 

S^vemment,  and  the  security  and  protectiob  ef 
e  subjects,  than  that  crimes  should  be  in* 
ferred  but  from  dear,  evident,  and  ezpreK 
laws,  and  phin,  palpabte  contravention  of  tbeM 
laws :  it  being  both  against  the  laws  of  God 
and  man,  that  a  man  should,  be  made  an  ofw 
fender  for  a  word,  and  espedaUy  for  expres- 
sions whksh,  according  to  sense  and  reason, 
and  considering  the  time  and  place  where  they 
were  spoken  by  the  pannel,  viz.  as  a  membq? 
of  his  migesty's  privy -council,  and  in  preseoee 
of  his  royal  highnm   and  the  meuaben  of 
council,  and  when  required  to  take  tlie  Teat, 
were  safe  and  innocent :  and  it  were  against 
all  law  and  reason,  to  suppose  that  the  pannel 
either  did«  or-tTesigned  to  do  any  tiling  whidi 
may,  or  did  import  the  crimes  hbdled  against 
him.    And  whereas  it  is  pretended,  that  the 
oath  required  and  imposed  by  act  of  parlia- 
ment was  for  the  security  of  the  government ; 
and  thai  the  pannel,  by  his  exphcation,  docs 
evadetbe  eath,  by  taking  it  only  so  far  as  it  is 
consistent  with  the  Protestant  Bdigion,  and 
his  own  loyalty,  whereof  be  was  judge.    It  is 
answered,  that  the  pretence  is 'most  unwar* 
rantalde,  and  the  security,  of  his  majesty's  go* 
vemment  is  not  at  all  endangered  (as  God 
forbid  it  should)  though  the  pannel,  and  a 
thousand  more,  bad  simply  refused  the  Test,  or 
had  taken  it  in  a  sense  wliich  does  not  salvfy 
the  law;  it  being  competent  to  public  authority 
to  consider,  whether  the  pannel's  oatli,  in  the 
terms  of  the  expjiication  \%  herein  he  did  take  it, 
does  satisfy  tlie  act  of  porliameBt  or  not ;  and 
if  not,  thfre  can  be  no  rational  consequence  in* 
ferred  thereupon,  but  that  he  is  holdenas  a  re- 
fuser of  the  oath,  and  liable  to  the  certificatiaa 
of  the  act  of  parliament,  of  not  assuming  and 
continuing  in  any  public  trust :  and  no  mote 
was  intemied  or  desijgfned  by  the  act  of  nar-< 
liament  itself,  than  strictly  to  make  the  oatn  in 
the  true  and  genuine  sense  and  meaning  of 
the  partiam^uty  an  indispensable  qwdiflcation 
<^*  persons  admitted  to  public  truHt :  so  that  it 
is  not  ataU  material  to  dispate,  whether  the 
pannel's  explication  c^  be  looked  uoon  ae^ 
luU  aatisfactipa  of  the  act,  which  wWher  H 
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betiere  &U,  or  any  of  the  crimes  KbeHed;  shonid 
be  in  tlie  least  ioferred  from  all^  or  any  of  the 
eXjfireasknMi  contahied  in  the  said  expneation  ? . 
But  that  on  the  contrary  it  was  a  wammtable 
allowance,  and  Christian  practice,  condemned 
by  the  law  and  custom  of  no  nation,  that  baring 
scruples  in  tlie  matter  of  an  oath  which  should 
be  taken- in  truth,  judgment,  andYi^teousnes?^ 
an4  upon  iiill  deliberation,  and  with  a  ^U  as^ 
surance  and  sincerity  of  mind,  that  he  did 
plainly,  openly,  and  clearly  declare  the  sense 
in  which  he  was  willing  to  take  it ;  and  if  au** 
thority  did  allow  it  as  me  raiuine  sense  of  the 
oath,  the  pannel  to  be  holden  as  a  taker  of  the 
oath  r  And  if  upon  iarther  consider^tton,  au* 
thority  think  not,  that  habeturprareeusan\e^ 
and  a  refuser  of  ^e  onth^  but  no  ways  to  be 
looked  upon  as  a  criminal  or  guilty  person. 

And  the  pannel  repeats  andoonjoins  with  this 
point  of  reply,  that  point  in  his  detence  where* 
by  he  positiv^y  oilers  to  prove,  1.  That  his 
explication,  and  the  sense  wherein  he  took  the 
oath,  was  heard,  and  publicly  given  and  re« 
ceired  in  council,  and  the  pannel  thereafter 
allowed  to  take  his  place,  and  sit  and  vole  in 
that  Sederunt.  ' 

The  pannel  also  ofiers  positively  to  pn>ve» 
That  the  tenor  and  terms  of'  his  sense  and  ex- 
plication wherein  he  did  take  the  oath,  is  con- 
tained in  that  sohd, learned,  and*  pioHs  Vin£ca- 
tion,^  written  by  the  bisliop  of  Edinbargb,  *  in 
answer  to  the  objections  and  alledged  inconsis* 
tencies  and  ebirtradictions  in  the  oath,  and 
which  Vindication  was  publicly  read  in  council, 
and  so  fat  approved,  that  it  was  allowed  to  be 
printed  and  published,  and  was  accordingly  dis- 
persed and  spread  abroad.  And  it  is  not  of  the 
least  import,  that  the  proclamation  of  the  lords 
of  privy-conncil,  although- he  does  only  allow 
the  same  to  be  taken  by  the  clergy,  yet  at  Hbt 
snme  time  they  axpressly  declare  the  genuine 
sejise  and  meaning  of  the  parliament  not  to 
compi-eliend  the  whole  articles  of  the  Confes- 
sion, which  was  not  cleared  before  the  pannel*! 
taking  his  oath. 

And  whereas  it  is  pretended.  That  the  acts 
of  parliament  libelled  upon,  against  leasin||^- 
makers,  depravers  of  his  majesty*^  laws,  do 
obtain  and  take  place,  where-ever  tnere  are  any 
words  or  expi-essions  tliat  have  a  tendency  in 
themselires,  or  by  a  natural  consequence,  ^and ' 
rational  inferencts,  to  reflect  upon  the  govern- 
ment, or  misconstrue  his  majesty's  proceed- 
ings ;  and  that  the  explication  libelled  is  suchf, 
and  that  it  was' found  so  in  the  case  of  Bal- 
merino,  albeit  it  was  drawn  up  by  way  of 
humble  petition  and  address  to  his  majesty, 
and  with  great  protestations  and  expressions  of 
loyalty,  it  is  answered,  the  Acts  of  parlia- 
ment libelled  upon  are  opponed,  and  the  4Sd 
act,  par.  8  James  6,  and  the  other  acts,  makings 
the  depraving  of  his  majesty's  Uiws,  to  be 
crimes,  do  expressly  require,  that  speeches  so 
judged  be  perverse  and  licentious  speeches,  ex 
natura  sua  probrosa  and  reproachful,  and  spoke 
aniTHo  defamandiy  and  which  could  not  receive 
any  othpr  rational  construction,  which  cannot 


d ep not,  item' hfiport ne  crime  against 
kim,  it^Dol  being  consistent  wi^  sense  and 
rewon,  thsfraperaon  who  absolutely  refVneth 
tiie ,  Test,  upon*  the  scrupulosity  of  his  consci« 
cnce,  albeit  he  be  nf»t  capaUe  of  public  trust, 
should  be,  notwithstanding,  looked  upon  as 
gaihy  of  nb  crime  :  and  yet  another  who  was 
willing  to  go  a  greater  length,  albeit  he  did 
densurand  scruple  as  to  the  flill  length,  that 
be  should  be  reputed  criminal  and  gmlty  of  a 
crnne. 

II.  The  pannel  repeats,  and  conjoins  with 
this  the  fffounds  above-mentioned,  contained 
in  his  defences,  viz.  That  neither  the  crimes 
fibeUed,  nor  any  other  crime  were  ever  pre- 
teaded  or  made-  use  of  against  any  others, 
srho  did  sf^read  abroad  objections  of  an  high 
Rsture,  which  yet  were  so  favourably  looked 
-upon,  as  to  M  construed  only  to  pi^oeed 
mm  scrupulosity  of  conscient'ey  as  also  the 
sstisActwn*  endevroured,  is  in  such  terms, 
end  by  such  condescensions,  as  do  taJce  in  . 
sad  juatify  the  whole  terms  of  the  explication 
libelled. 

It  is  of  great  moment,  and  whereof  the  lords 
of  kttticiary  are  desired  to  take  special  notice, 
botti  for  clearing  the  absolute  innocence  of  tiie, 
pennel^s  meaning  and  intention,  and  to  take 
off  all  possyrfe  misconstruction  that  can  be 
wrested  or  delorted  from  the  tenor  and  ex- 
pressions of  the  libdled  explication,  that  the 
pannel  was  put  to,  and  required  to  take  the 
eatb,  before  the  lords  of  his  majesty's  privy- 
oouncil  did  pass  and  publish  their  proclamation 
exphiininiir  the  oath,  and'  declaring  the  genuine 
sense  and  meaning  thereof,  namely,  that  it  did 
not  tie  to  the  wh^  articles  of  the  Confession 
of  Faith,  ratified  by  act  of  parliament^  James 
6,  and  which,  as  to  several  articles  therectf^  had 
eoeasioned  the  scniples  and  difficulties,  and  al- 
ledged inconsistency  and  contradiction  betwixt 
the  last  part  of  the  oath  and  the  said  confession, 
and  hetwixt  some  of  these  articles,  and  the 
eorrent  of  the  Protestant  doctrine,  received  and 
contained  in  the  syntagmss  of  the  Protestant 
confessions.  And  therefore  if  the  pannel  at  that 
time  did  thii&  fit,  for  the  clearing  and  exonera- 
tion of  his  own  conscience,  to  use  the  expres- 
siens  in  the  explication  libelled,  and  yet  with 
so  much  duty  and  confidence  of  the  parlia- 
nient's  justice,  as  to  their  meaning  and  inten- 
tioO)  *  that  the  parliament  never  intended  to  im- 
pose oontnulictory  oaths  ;'  aiid  that  he  '  did  take 
•  it  so  far  as  it  was  consistent  with  itself,  and  the 
<  Protestant  religion,'  not  knowing  then,  whe- 
ther the  whole  confession  was  to  be  reputed  a 
pert  of  the  oath^  and  doabting  thereaoent ;  and 
which  the  lords  of  his  majesty's  pri^y-council 
end  his  saored  majesty  by^  his  approbation 
since,  have  thought  a  difficulty  of  so  great 
moinent,  as  it  >vas  fit  to  clear  the  same  by  a 
public  proclamation ;  how  now  is  it  possible, 
that  any  judicatory  under  Heaven,  which  pro- 
ceeds upon  the  sohd  grounds  of  law  and  reason, 
end  who  (k  cannot  be  doubted)  will  have  a  just 
regard  to  the  intrinsic  principles  of  justice, 
wSi  to  eU  aee's  security,. that  they  can  now 
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fn  the  leastbeaf>pli«dto,  or  subsumed  upon  tbe 
woi'ds,  or  explication  given  in  by  the  pan* 
nel.  And  law  and  reason  never  infei-s  nor  pre- 
sumes a  crime,  where  the  thing  is  capable  of  a 
iair  and  rational  construction,  and  where  it  was 
done^o/oji}  and  publicly,  and  in  presence  of  his 
majesty's  high  commissioner,  and  lords  of  his 
m^esty's  privy-counsel,  whereof  the  pannel 
bad  the  honour  to  be  a  member,  persons  com- 
mitting  and  designing  to  commit  crimes  mak- 
ing use  of  times  and  places,  and  companies  of 
another  nature,  on  whom  their  suggestions  aad 
insinuations  may  prevail.  But  it  is  a  violence 
to  the  common  reason  of  mankind,  to  pretend, 
that  a  person  of  the  panners  quality,  having 
the  honour  to  serve  his  majesty  in  the  mo6t 
eminent  capacities,  and  devoted  to  his  ma- 
jesty's interest  and  service,  beyond  the  strictest 
ties  of  duty  and  allegiance,  by  the  transcend- 
^t  favours  he  had  received,  that  the  pannel 
in  those  circumstances,  and  in  presence  of  his 
royal  highness  and  lords  (^  privy- council, 
should  design  to  declaim,  and  de  facto,  de- 
claim against  and  defame  bismajesty's  govern- 
ment: To  suppose  this  is  absolutely  contra- 
dictory to  the  common  principles  and  practiGes 
of  law,  and  common  topics  of  reason. 

And  as  to  Balmerino's  case,  it  is  answered, 
that  the  lords  of  justiciary  arejHunbly  desired 
to  call  for  aud  peruse  the  said  petition  and 
books  of  adjournal,  which  w:as  certainly  a  de- 
famatory libel  of  his  majesty's  father  of  Ibkased 
memory,  and  of  the  states  of  parliament  in  the 
highest  degree,  beanng  expressly,  that  there 
vras  nothing  designed  but  an  innovation  of  the 
Protestant  religion,  and  the  subversion  and 
overturning  the  hberties  and  privileges  of  tlie 
parliament,  and  tbe  constitutions  of  the  articles, 
and, other  things  of  that  kind,  whidi  made 
certainly  of  itself  a  most  villainous  and  exe- 
crable libel,  containing  the  highest  crimes  of 
Treason  and  Perduelhon,  and  was  not  capaUe 
of  aay  good  sense  or  interpretation,  but  was 
absolutely  pernicious  and  destructive:  So  that 
it  is  in  vain  to  pretend,  that  the  said  libel  did 
oontain  prefaces  and  protestations  of  loyalty, 
which  no  law  regards,  even  in  simplici  irtjuria 
et  maledicto,  though  committed  by  a  private 

Eerson,  cum  praf'atione  taho  honorcy  or  the 
ke,  and  which  were  certainly  ridiculous  to 
aujStain  in  a  libel  concerning  crimes  of  treason. 
And  whereas  it  is  preluded,  that  though 
others  were  guilty  of  these  crimes,  it  does  not 
excuse  the  earl :  and  that  the  lords  of  privy 
council  cannot  remit  crimes ;  and  the  negli« 
frence  of  the  king's  officers  cannot  prejudge  his 
mterest.  It  is  answered.  The  pannel  is  very 
oonfident,  that  neither  the  lords  of  his  majesty's 
privy-council,  consisting  of  persons  of  eminent 
loyalty  and  judgment,  nor  his  majesty's  offi- 
cers, were  capable  of  any  such  escape  as  is 
pretended :  and  if  the  tenor  of  Uie  pannel 's  ev- 
ocation did  in  the  least  import  the  high  and 
mfauious  crimen  libelled,  as  tieyond  all  perad- 
vOBiture  it  does  not,  it  were  strange,  how  the 
,aaq|e  being  contained  in  the  fi;ru>aid  Vindica- 
lioni  aadtbe  wtiola  olauses  thereof  justified, 


that  this  should  have  bee»  looked  on  «s  «• 
crime,  and  aUowed  to  be  published.  And  tte 
pannel  neither  does,  nor  needs  to  make  &rthet 
use  thereof,  but  to  convince  all  disuHore^ad 
persons,  that  his  explieation  can  uooport  bo 
crime. 

And  whereas  it  is  pretended,  that  the  cnoM 
of  treason  is  inferred  firom  tbe  fundameofal 
laws  of  the  kingdom,  and  from  that  ebua^  ^ 
the  jfiannel's  e^licatioii,  wboreby  ho  dectara» 
he  IS  not  bound  up  by  any  thing  in  tfaio  oath 
not  to  endeavour  any  altoration  in  a  }9i^^ 
Jimj :  which  b^g  an  indefinite  propoaitioii*  m 
equipolliHit  to  an  universal,  ana  is  upoa  tho 
matter  coincident *with  a  clause  which  was  re* 
bellious  in  its  consoquencosy  cootaiood  in  the 
Solano  League  and  €ofeiiant.  ItisaMnrom^ 
that  it  is  stranoo,  how  such  a  pfaiin  aod  iM»» 
cent  clause,  whoreby,  beyond  all  quMkva,  he 
does  exprass  no-more  thiin  vas  naloroUy  inn 
ported  m  the  oath  itoelf,  whether  eKfn^m 
not,  should  be  nnade  a  foundation  to  imipait 
the  crime  of  treasoD,  which  no  kmyfir  evmr  A 
lowed,  except  where  it  was  founded  ui 
press  law  et  lueenteridutna  clarior  ;  am 
if  such  stretches  and  inferences  can  make 
gvaky  of  treason,  no  man  can  be  secure.  And 
3ie  words  in  the  paraiel's  dedaratka  are  plaif 
and  dear  (yet  non  runt  avoUlanda)  and  inipaEt 
no  more,  but  that,  in  his  station,  end  in  a.  mm 
fill  way,  and  consistent  with  the  FrOteatani  ra« 
ligion  iind  his  loyalty,  ho  ought  endeayonr  any 
alteration  to  the  advantage  of  chufoh  and  aiite> 
And  was  there  ever  any  loyal  or  ndioosd  aah* 
jeet,  that  doea,  or  can  doubt,  that  thiaialha 
natural  import  of  the  oath?  And  indeed  it  men 
a  atrange  oath,  if  it  were  capable  of  amthar 
sense,  and  being  designed  tor  the  eecori^  ti 
the  government,  ahoohl  bind  up  men's  hioids 
t9  concur  for  its  advantage.  And  how  waa  it 
pOBfiib&e,  that  the  pannel,  or  any  >otber  ui4ha 
capacity  of  a  privy  counsellor,  or  a  member  af 
the  parliament,  would  have  satisfied  hb  datf 
and  allegiance  m  other  termaf  And  wfaenaa  it 
is  pretended,  that  there  was  the  like  caae  ia 
the  pretended  Lea^e  and  Cevenajrt,  it  ia  an* 
swered,  the  assertion  is  evidently  a  mialalBe ; 
and  thou^  it  were,  the  argument  is  altogether 
inconsequential :  for  that  Lea^fue  and  CoveuHi 
was  treasonable  in  itself,  as  bemga  eonebinalioa 
entered  into  without  his  majesty's  authorirv,aai 
was  treasonable  in  the  gkieses  that  w^  pot 
upon  it,  and  was  imposed  by  absolute  vMlonoa' 
on  the  subjects  of  this  kingdom,  and  how  can 
the  pannel  be  in  the  least  supposed  to  have  had 
any  reelect  to  the  said  League  and  Covenant^ 
when  he  had  so  o<ten  taken  the  dedaratioBL 
disowning  and  renouncing  it,  aa  an  unlawlin 
and  hinlul  oath,  and  concurred  >  in  the  mmf 
excellent  laws  and  acts  of  parliament  made  hy 
his  majesty,  condemning  the  same  as  aedittoua 
and  tivasuhable  P  And  whereas  it,  is  pretemM^ 
that  the  i  auncl  is  gfuilty  of  perjury,  inviTig 
taken  the  oath  in  another  sense  ihan  waa  oon* 
sistent  with  the  genuine  senae  ol  ti^e  'parlia« 
meiit.  ttiidtbai  by  tbe  aiUhorii^  cited,  he  dalh 
cottwisHto  ciudere  Juramenitan,  wiucli  tnij^ 


§4l)     '     tTk'fRfRl'tkiS,  Si  CnAnhtsn.  \6(ii. '•-forl^k'IVeatM. 


[d«t 


always  to  lie  taken  m  the  sense  of  him  thaf  tm- 
poseth  the  oath :  It  is  answered,  the  pretence 
If  most  groundless,  and  perjury  never  i»as,  nor 
can*  be  inferred,  bm  bjr  the  commission,  or 
amission  of  something  directly  contrary  to  the 
«ath.  And  although  it  is  true,  that  where  an 
«ath  is  taken,  without  any  declaration  of  the 
exuress  sense  of  the  persons  who  take  it,  it 
obliges  tub  pena  perjuriij  in  the  sense,  not  of 
Ihe  taker*  but  of  the  imposer  of  the  oath,  be- 
canse  expressing  no  sense,  law  and  rea^ion  pre- 
sumes there  is  a  full  acquiescence  in  the  sense 
jmd  meaning  of  the  imposer  of  the  oath :  and 
then  if  an  oath  be  not  so  taken,  he  that  takes 
it  18  gntltjr  of  perjury.  Yet  there  was  never 
lawyer  nor  divine,  Popish  or  Protestant,  but 
agree  in  this,  that  whatever  be  the  tenor  of  the 
iMtth,  if  before  the  taking  thereof,  the  party  in 
^apress  terms  does  publicly  and  openly  declare 
^e  sense  in  which  he  takes  it,  it  is  imposiiible 
It  can  infer  the  crime  of  perjury  against  him  in 
iBy  other  sense,  this  not  bemsf  comfnentum 
es/eo^atum^  after  the  taking  of  the  oath.  And 
if  this  were  not  so,'how  is  it  possible,  in  sense 
and  reason,  that  ever  any  explication  or  sense 
oould  solve  the  scruples  of  a  man's  conscience  P 
Foritmis^fat  be  always  pretended,  that  not- 
widistanmng  of  the  express  sense  wherein  he 
tXK>k  it,  he  diould  be  guilty  of  perjury  from 
another  sense.  And  that  this  is  tne  irrefraga- 
ble o^nion  of  all  divines,  of  whatever  persua- 
sion, IS  not  only  clear  from  the  authority  above- 
mentioned,  even  those  who  allow  of  reserved 
senses,  but  more  especially  by  the  aniversal 
saffiraffe  of  all  Protestant  divines,  who  though 
they  &  abominate  att  thoughts  of  aobterfuges 
or  evaswns,  aAer  taking  of  the  oath,  yet  they 
do  always  allow  and  advise,  for  the  safety  and 
security  of  a  doubting  and  scrupulous  bon- 
scicidoe,  that  they  shoiud  express  t^nd  declare, 
before  die  taking  of  the  oatn,  the  true  sense 
and  meaning  wherein  they  have  freedom  to 
take  it ;  and  for  which  Sanderson  de  Juramento 
is  cited.  Prelect.  6,  sect.  10,  page  75,  where 
his  words  are,  *  sane  ut  inte  jurandum  omnia 
'  recte  fiant,  expedit  ut  de  verborum  sensu  inter 
«  omnes  partes  qnarum  interest  liquido  oonstet, 
*  quod  veteribus  dictum,  liquido  jurare.'  And 
an  oath  being  one  of  the  highest  acts  of  devo- 
tion, containing  cultam  latria,  there  is  nothing 
more  consonant  to  the  nature  of  all  oaths,  and 
to  that  candour,  ingenuity,  «and  christian  sim- 
plicity, which  all  law  and  religion  requires  in 
such  cases. 

Tbc  Ring's  Advocate's  Third  Plea  against  the 

Earl  of  Argyle. 

His  majesty's  advocate  conceives  he  has  no- 
ihlng  to  answer,  as  to  depraving,  leasing  mak« 
ing,  and  misinterpreting.  Sec.  save  that  tliis 
oath  was  only  designed  to  exclude  recusants  : 
and  consequently  the  pannel  may  thereby  be 
^barred  from  his  offices,  but  not  made  guilty 
of  a  cnau^.  To  which  be  triplies ;  If  ever  tiie 
earl  had  simply  refused,  that  had  been  true  ; 
kut  that  did  not  all  excuse  from  defaming  the 
law^  for  a  defamer  is  not  piuiiabed  for  ref usiiig, 
tofardfftniing. 


If  he  had  simply  refused,  the  jB^vemmenf 
had  been  in  no  more  hazard ;  but  if  men  will 
both  retain  their  places,  and  yet  take  the  same{ 
in  such  words  as  secure  not  the  government,  it 
were  strange  to  think,  that  the  design  of  the  kw 
being  to  secure  against  men's  possessing  who 
will  not  obey,  that  yet  it  should  allow  them  pos- 
session who  do  not  ohey.  Nor  is  the  refuser 
here  in  a  better  case  than  the  earl,  and  others^ 
who  offered  to  obey,  because  it  is  the  defam-^ 
ing  the  law,  as  ridiculous  and  inconsistent  with 
that  Protestant  religion,  and  leasing- making 
betwixt  the  king,  the  nobility,  and  the  people, 
the  misconstruing,  and  misrepresenting,  as  hath 
been  fonnerly  iu*ged,  that  pots  the  earl  in  a 
worse  condition.  And  all  those  ai^umentu 
might  as  well  be  urgeil  for  any  who  had  uncon- 
trovertedly  contravened  these  acts,  as  for  the 
pannel.' 

Whereas  it  is  pretended,  that  the  king  emit- 
ted a  proclamation  to  satisfy  dissenters  ;  it  is 
answered,  tliat  the  proclamation  was  designed 
for  none  who  had  been  members  of  parliament, 
and  so  should  have  known  the  sense  ;  but  it 
H-as  designed  for  mere  ignorants,  not  for  sucb 
as  had  delamed  the  kiw,  which  is  still  hero 
charged  upon  the  pannel. 

As  to  the  article  of  treason,  it  is  conceived, 
that  it  is  unansweraldy  foimded  upon  the  com** 
tnon-law,  discharging  all  men  to  make  altera- 
tion of  the  government.  As  to  which  there 
needs  no  express  statute,  that  being  the  ^ery 
essence  of  government,  and  needing  no  laws. 
Like  as  it  tails  positively  under  all  the  laws  that 
discharge  the  assuming  the  royal  or  legislative 
power  :  for  to  alter  the  government  is  insepa* 
rably  united  to  the  crown.  Like  as  the  sub- 
sumption  is  as  clear,  the  express  words  not 
bearmg,  that  the  earl  reserves  to  himself  ^ 
power  to  propose  to  his  majesty  any  altemtionS| 
or  to  concur  to  serve  his  majesty  m  making  al- 
terations, but  owning  in  most  general  and  ar« 
bitrary  terms,  to  wish  and  endeavour  any  al- 
teration he  should  think  fit  for  the  advantage 
of  (;hurch  or  state,  and  not  determining  anv 
thin^  that  could  bind  him  othervrise  than  ac- 
cording to  his  own  pleasure  ;  For  the  wonf 
[lawful]  is  still  subjected  to  himself,  and  as 
subjoined  to  it,  *  as  he  should  think  fit,'  which 
governs  the  whose  proposition  ;  and  in  tha^ 
sense,  and  as  the  words  are  here  set  down,  the 
greatest  rebel  in  Scotland  will  subscribe  thai 
explanation  :  For  there  is  no  man  but  will  re; 
strict  himself  to  a  lawful  obedience,  providing 
he  be  judge  of  the  lawfulness.  And  seeing 
all  oaths  proposed  for  the  security  of  govern* 
ment  requires  a  certain  depending  upon  the  le« 
giislature,  aud  not  upon  the  taker,  it  is  impos- 
sible that  that  end  could  be  attained  by  any 
qualiBcaiion,  how  special  soever,  which  ^s 
made' to  depend  absolutely  upon  the  taker,  an4 
not  upon  the  legislator.  And  we  have  oflei^ 
seen  how  little  secuiity  there  is  in  those  spe- 
cious words,  the  very  covenant  itself  having 
not  only  the  very  words  above- repeated,  b3 
attesting  all  the  world  to  be  witnesses  to  their 
loyalty  and  sincerity.    And  ss  to  the  tbrmer 
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instances,  viz.  risiaff  in  arms,  or  opposing  the 
lawful  successor,  mere  is  no  covenanter  in 
Scotland,  but  will  say,  he  will  do  neither,  but 
in  a  lawful  way,  and  in  his  station,  and  in  a 
vay  consistent  with  his ,  loyalty,  for  a  man 
ivere  mad  to  say  otherwise :  But  yet  when 
ihey  come  to  expiain  this,  they  will  only  do  it  as 
they  think  fit,  and  will  b^  jud^s  themselves; 
jmd  then  w'dl  tell  us,  tliat  defensive  arms  are  law- 
ful, and  that  no  popish  successor  should  succeed, 
nor  no  successor,  unless  he  subscribe  the  cove- 
nant. And  whereas  it  is  pretended,  that  no  clause 
in  the  test  does  exclude  a  man  from  making  alte- 
rations; it  is  answered,  that  the  alterations 
irhich  the  Test  allows  are  none  at  all  but  in  su- 
bordination to  authority.  And  as  to  the  two 
points  above-mentioned,  it  excludes  all  altera- 
tions as  to  these  points.  And  as  to  the  mak- 
ing' fundamental  alterations,  this  resen^ation 
«]u»ws  Jto  make  any  alteration,  and  consequent- 
ly fundamental  alterations ;  to  preclude  which 
Sbertinism,  this  excellent  law  was  invented. 

TVhereas  it  is  pretended,  that  the  pannel  de- 
signs not  to  add  any  thing  as  apart  of  the  law, 
but  as  a  part  of  his  oath,  it  is  duplied,  since  the 
oath  is  a  part  of  the  law,  whoever  adds  to  the 
oath,  adds  to  the  law. 

Whereas  it  is  pretended,  that  the  crime  of 
peyury  cannot  be  inferred  here,  because  all 
divines  allow,  that  the  taker  of  an  oatli  is  still 
allowed  to  declare  in  what  s^nse  he  takes  the 
oath  ;  and  that  this  is  clear  from  Sanderson, 
page  175.  It  is  triplied,  that  where  there  are 
two  dubious  senses,  lawyei-s  and  divines  allow, 
that  the  taker  should  clear  himself,  vt^hich  of 
.the  two  he  take  ;  which  is  very  just,  because 
to  which  soever  of  the  two  he  determines  him- 
self, the  legislator  in  that  case  is  sure  of  biro  : 
Butihere  it  is  not  pretended,  that  there  are  t\»'o 
rsenses  \  nor  does  the  pannel  declare  in  which 
of  the  two  he  takes  it,  or  in  what  clear  sfense  at 
all  he  takes  it,  which  is  indeed  liquido  Jurare, 
But  here  the  pannel  neither  condescends,  what 
particular  clause  of  the  Test  is  unclear;  nor 
after  he  has  condescended  upon  the  atticles, 
does  he  condescend  upon  the  sense,  hut  in  ^e- 
neral  mysterious  words,  where  he  can  neither 
be  followed  nor  found  out,  he  only  takes  it  in  so 
&r  as  it  is  consistent  with  itseli  and  the  pro- 
testant  religion,  reserving  the  squaring  all  by  his 
own  loyalty,  as  he  did  in  the  b^inning  declare, 
that  betook  in  his  own  sense  ;  t>y  which  ge- 
neral sense,  neither  is  the  government  secure 
df  any  thing  it  does  enjoin,  nor  could  he  be  pu- 
JDished  if  he  transgressed.  Nor  can  it  be  doubt-* 
ed,  but  perjary  may  be  inferred  by  any  equi- 
vocal or  evading  sense,  '  inter  jurandum,^  as 
well  as  by  breaking  an  oath  afterwards:  Wliich 
is  very  clear  from  Sanderson,  page  138.  The 
words  whereof  are,  '  alterum  peijurii  ffenus 
*  est  inter  juiandum  detorquere  verba ;'  and 
which  is  ^rther  clear  by  the  28th  page  ;  but 
above  all,  from  the  principles  of  reason,  and 
the  necessity  of  commerce  and  »>vemment: 
For  if  men  may  adhibit  such  dosses,  even 
whilst  they  swear,  as  may  make  the  oath  use- 
hm,  miut  way  will  either  gorerament  or  com- 


merce be  maintained?  And  he  deonrea  a» 
much  that  deceives  in  swearing  iolvis  verbiM^ 
as  he  who  after  he  has  sworn  does  break  the 
oath,  nay  and  more  too,  because  the  breaklDjg 
may  come  from  forgetfulness,  or  other  acci- 
dents: But  the  evMing  by  general  clauses, 
which  bind  no  man,  does  from  the  first  instaaco 
originally  niakc  all  oaths  useless  and  dange- 
rous, and  that  this  interpretation  eludes  the 
oath  absolutely  is  very  clear  from  what  hath 
been  formerly  debated.  For  it  may  be  argued, 
tliat  the  earl  broke  the  oath  in  so  far  as  the 
first  day  he  swears  the  oath,  which  bears  to  be 
without  any  evasion  (and  must  be  so,  notwith- 
standing of  w  hatever  he  could  say :)  aud  the 
next  day  he  gives  in  this  evasion,  which  is  a 
downright  violation  of  that  oath  and  inconsis- 
tent wiui  it  Nor  was  this  oath  forced,  but  vo- 
luntarily emitted  to  keep  his  own  places.  And 
it  was  the  greater  crime  that  it  was  done  in  the 
council,  b^ause  that  was  to  make  it  the  more 
public,  aud  consequently  the  more  to  misre^ 
present  the  government. 

After  this^  debate,  which,  according  to  the 
custom  of  the  court,  was  verbatim  dictate  by 
the  advocates  of  either  side,  and  written  by  tlie 
derk,  and  so  took  up  much  time,  and  the 
court  having  sat  at  least  t^velve  hours  without 
intermission,  it  adjourned  till  the  next  day, 
being  Tuesday  the  13tb  of  December  at  two  of 
the  dock  in  the  afternoon  :  And  then  the  Earl 
being  again  brought  to  the  bar,  the  following 
lnterloquutour(tnat  is  the  Judgment  and  sen- 
tence) of  the  lords  of  justidary,  on  the  fore- 
going debate,  was  r^ni,  ana  pronounced  la 
open  court 

Edinburgh,  December  IS,  1681. 

The*lnterloquutour  of  the  Lords  of  Justioiary. 

The  lords,  justice-general,  and  commissioa- 
ers  of  the  justiciary,  having  considered  the 
libd  and  debate,  tliey  sustain  the  defence  pro- 
poned for  the  earl  of  Argyle,  the  pannel,  in  re- 
lation to  the  perjury  l£elled,  viz.  *  Tliat  he 

*  emitted  this  exnlanation  at,  or   before  his 

*  taking  the  Test,  first  before  his  royal  liighness, 

<  his  majesty's  hip^  commissioner,  and  the  lords 

<  of  his  majesty^  privy-coundl,'  rdevant,  to 
elude  that  article  of^the  libel. 

The  lords  sustain  the  tibd,  as  bdng  fbimded 
upon  the  common -law,  and  explication  libelled, 
and  upon  Act  130  Pari  8.  James  6,  to  infer  the 
pain  of  Treason, 

They  likewise  sustain  the  libel,  M  fiHmded 
upon  the  lOtb  Act,  Pari.  10  Jatnes  6,  to  infer 
the  pain  of  death,  and  likewise  sustain  that 
part  of  the  libel  anent  Leasing-making,  and 
Leasing-tellingf,  to  infer  the  particular  pains 
mentioned  in  the  several  acts  lioelled. 

And  repel  the  whole  other  defences,  duplies, 
and  quadruplies,  and  remit  the  libel,  with  the 
defences  anent  the  pegury;  to  the  knowledge 
of  an  assize.  ' 

Thereafter  the  assize,  that  is  the  jury,  being 
constitute  and  sworn,  viz. 

list  of  the  Asozers^^Marqais  Mootross 


depositions,  instead  of  proying  the  indictment, 
dia  rather  prove  the  earrs  defences.  But,  as  I 
Jiare  said,  they  now  plainly  saw.  that  all  this 
had  been  unnecessary  work,  and,  in  effect,  were 
of  opinion,  that  after  so  blacfc,  and  dreadful  a 
sense,  put  upon  what  the  earl  bad  spoke  and 
don^,  in  such  fair,  and  faTOurs^ble  circum- 
stances, there  could  be  nothii^  said,  before 
audi  a  court,  which  might  noi  expose  them- 
felvea  to  the  like  hazard,  and  more  easily  be 
made  liable  to  the  same  misconstruction. 

Upon  this  silence,  the  advocate,  taking  in- 
ffSnimentffi  protests,  for  an  Assize,  of  Error,  in 
ease  the  assizers  should  assoiJl  or  acc|ait. 
Wherottpon  the  assize  remolding  was  indosad : 
AUdy  after  soine  time,  i^eturoed  their  verdict. 


wUcn  was  read  in  open  court  of  this  ,ta> 
nour. 

The  Verdict  of  the  JMze. 

llie  assize  having  elected  anid  chosen  the 
marquis  of  Montrose  to  be  tlieir  chanceQov, 
they  all  in  one  voice  find  the  earl  of  Argyle 
Gudty,  and  cqlpsCbleof  the  crimes  of  Treason, 
Le&smg  making  and  Leasing- telling,  and  find, 
oy  plurality  of  votes,  tlic  said  carl  innocent 
and  Not  Guilty  of  perjury. 
.  And  then  the  court  again  adjourned :  AnJ 
the  privy-council  wrote  the  following  lietter  r 

The  Council's  Letter  to  the  King,  desiring 
Leave  to  pronounce  Sentence  against  the 
Earl  of  Argyle. 
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C  of  Middl^tm,  E.  of  Airlie,  E.  of  Perth, 
P.  C.  E,  df  Dijlhousie,  E.  Roj^burgh,  P.  C, 
B.  biimfries,  E.  Linfithgow,  P.  C.  lord  of 
liUdoors,  lord  Sinclare,  lord  Bruntisland,  laird 
€f  Ctosfoord^  laird  of  Claverhouse,  laird  of 
Balnamoon,  Isdrd  of  Park  Gordon.- 

His  majesty's  advocate  adduced  four  witnesses 
to  prove  the  pohits  of  the  Indictment,  jemitt^  to 
^e  knowledge  of  the  assise,  viz.  John  Xh-um^ 
mond  of  Lundie,  then  governor  of  the  castle  of 
Edinbui^h,  now  treasurer^depute,  sir  William 
Patterson,  and  IVfr.  Patrick  Mejizies,  clerks  of 
tte  privy  council,  and  H.  Stevenson,  their 
under  clerk  :  who  deponed,  That  on  the  4th  of 
November,  the  Earl  did  give  in  an  unsubscribed 
explanation  of  the  Tt*st,  which  he  refused  to 
-sogn ;  one  of  the  wimesses  adding,  that  he 
h^rd  him  make  the  same  explanation  the  dav 
before  in  couticil^  and  that  it  was  there  accented. 

Then  his  majesty's  advocate  asked,  ii  the 
ealrl  would  mak^  use.  of  his  exculnation  for 
eliding  the  perjury  libelled,  to  ^  wit,  that  he  had 
emitt^  the  same  explanation  before  taking  the 
Test,  in  presence  of  lus  royal  highness  and  the 
itonndl.  To  which  the  earl  answered,  that^ 
seeing  tliey  had  sustained  the  libel,  as  to  the 
alledged  Treason,  he  would  not  trouble  them 
about  the  perjury :  Especially  the  matter  of 
^ct,  referred  by  tne  Inierloquutoiir  to  his  pro- 
fcition,  being  of  itself  so  clear  and  notour. 

But  the  truth  is^  the  Jnti^rloquutour  pro- 
nounced was  so  amazing,  that  both  the  earl  and 
his  advocates^  were  struck  with  deep  silence, 
ibr  they  plainly  perceived  that,  after  such  a 
judgtpent  in  the  case,  all  further  endeavours 
would  be  in  vain,  it  being  now  manifest,  that 
seeing  the  earl's  innocence  had  so  little  availed, 
as  that  his  jdain  and  honest  words,  purely  ut- 
tiered  for  the  necessary  satisfaction  of  his  own 
conscience,  and  clearing  of  his  loyalty,  had 
Been  construed,  and  detorted,  ta  infer  Leasing- 
making,  depraving,  and  treason :  The  tongues 
of  men  and  ai]gels,  as  some  of  bis  advocates 
idsosaid,  could  n9t  do  any  good,  and  thereibre 
neither  did  the  earl,  nor  they  object  any  thing, 
either  agamst  the  assizers  or  witnesses,  thougn 
liable  to  obvious,  and  unanswerable  exceptions : 
Nor  did  the  earl's  advocates  sav  any  thing  to 
the  assize,  as  the  custom  is,  and  as  m  this  case 
they  ought  well  have  done  to  take  off  the  force 
of  the  evidence,  and  to  demonstrate  that  the 


IlALYRnnHOfTSE,  December  14, 1681. 

"  May  it  please  your  sacred  majesty  ;  In 
obedience  to  your  migesty's  letter,  dated  the 
15th  of  Noveinber  last,  we  ordered  your  majes* 
ty 's  advocate  to  insist  in  that  process,  raised  at 
your  instance,  against  the  earl  of  Argyle: 
And  having  aUowed  him  a  long  time  for  his 
appearance,  and  any  advocates  he  pleased  tft 
employ,  and  lettera  of  excu^ation,  tor  his  de^ 
fence  :  He,  afber  Aill  debate,  tfnd  clear  proba« 
tion,  was  found  Guilty  of  Treason,  Leasing^ 
making  betwixt  your  mMesty,  ypur  parliament, 
and  youi:  people,^  and  the  reproaching  of  your 
laws  and  acts  of  parliament.  But  b^use  of 
your  majesty's  letter,  ordaining  us  to  s^d 
your  majesty  a  particular  account  of  what  he 
should  be  found  guilty  of,  before  the  pronounc- 
ing of  any  sentence  against  him,  we  thought  it 
our  diitv  to  send  your  majesty  this  account  of 
our  and  your  justices  proceedings  tiierein ;  ixA 
to  st^;nify  to  your  majesty,  with  all  submission, 
that  it  is  usual  and  most  fit  for  your  vni^esty's 
service  and  the  advantage  of  the  croWn,  that  a 
sentence  be  pronounced,  upon  the  verdict  of  die 
assize,  without  which  tiie  process  ^1  be  still 
imperfect.  Afler  which,  vour  majesty  may, 
asydtiinyour  royal  prudienee  and  oiemeiicy 
shail  think  fit,  ordam  all  further  execution  to  lie 
sisted,  during  your  majesty's  pleasure  :  whicH 
shall  be  dutifully  obeyed  by  your  majesty'i 
most  humble,  most  faithful,  ancl  most  obedient, 
subjects  and  servants^ 

«  Sic  Subsdribitur,  Alex.  St.  And.  Athol; 
Douglas,  Montrose,  Glencalrn,  Wintoun,  Lhi« 
lidigow,  Pterth,  Roxburgh,  DumfHes,  Strath- 
more,  Airlie,  Ancram,  Ovingstouti,  Jo.  Edin- 
burgens.,  Elphingstoun,  Dalziell,  Geo.  Gord<ni| 
Ch.  Mattland,  6.  Mekenzie,  Ge«  Mckenzie^ 
Ramsay,  J.  Drummond." 

The  Earl,  as  well  as  the  lords  of  privy- 
council,  waited  some  days  for  tlie  Aiiiswer 
of  this  Letter :  But  the  earl  making  his  escape 
a  day  or  two  before  it  came,  I  sball  take  occa- 
sion to  entertain  you,  in  the  mean  time,  with 
an  account  of  some  thoughts  that  the  earl  had 
set  down  in  writing,  in  onler  to  some  discoui!8e 
he  intended  to  have  made  to  the  lords  of  jus- 
tkiary,  before  their  pconouncing  senteni^e. 
And  then  I  shall  subjoin  the  Motives  and  Argu« 

3  4*     . 
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meiits, which,  as  he  ha(h  since  informed  some  of 
his  friends,  did  Induce  him  to  make  bis  escape : 
Which,  with  what  I  have  said  before;  will 
give  you  a  full  account  of  all  matters,  till  his 
majesty's  return  came,  and  the  sentence  past. 

And  first,  he  takes  notice,  That  on  Monday 
the  12th  of  December,  the  day  of  his  arraign- 
ment, the  court  adjourned,  before  he  was 
sware :  And  it  being  then  late,  about  9  of  the 
clock,  and  after  a  sederunt  of  12  hours,  he 
did  not  imagine,  they  would  hare  proceeded 
further  that  night ;  but  only  heard  afterwards 
ihat  they  sat  it  out  t\\i  2  or  3  afler  midnight : 
And  was  surprised  the  next  morning,  to  un- 
derstand, that  without  calling  him  again,  or 
asking  at  him,  or  hearing,  or  considering  his 
own  sense  of  his  own  words,  they  had  not  only 
Ibund  the  libel  relevant,  but  repelled  his  de- 
fences, and  with  one  breath  r^ected  all  his 
most  material  reasons  of  exculpation,  root  and 
branch.  This  seemed  hard,  though  the  words 
had  been  worse,  and  no  way  capable  of  a 
fiivourable  oonstniction,  which  none,  no  not  the 
judges  themselves^  can  be  so  void  of  sense,  as 
to  think  really  they  were  not,  and  this  was  so 
far  beyond  all  imagination,  that,  neither  the 
«arl,  nor  his  advocates,  did  ever  dream  it  could 
ftll  out,  though  all  was  not  Kaid  might  have 
been  said;  nor  what  was  said,  so  mlly  en- 
forced as  the  earl's  advmaites  cottld  easily  have 
done,  if  the  case  had  not  been  thought  so  very 
clear,  and  the  eprl  bis  innocence  so  obvious  and 
appareiU,  and  they  nnwiUiiig  unnecessarily  to 
imtale  many  conoeraed. 

This  great  haste^lmd  straaioe  proceeding, 
did  so  surprise  And  astonish  him,  as  I  have 
•aid,  that  it  cawed  him,  the  ii^xt  day  when 
the  lentenoe  was  read,  to  keep  deep  silenoe, 
and  suffer  the  interlo^mitor  to  oe  pronoimeed, 
.  the  assizers  chosen^  and  sworn,  and  the  wit- 
nesses jneoeived)  and  exammed,  iwithout  once 
dierin|[  to  say,  or  oliyect  aay  thiog,  or  so  much 
as  inquirfiig,  at  either  aastxers,  or  witnesses, 
whether  tli^y  had  not  been  tanmered  with,  and 
practised  by  ptomiaes,  and  tbreateningi,  or 
whether  some  of  them  had  notprenoosly,  and 
publicly  declared  themaelves  in  the  case,  and 
dbenrof  them  had  not  pai^y  advised  ami 
foHfited  against  him ;  which,  as  they  are  jut, 
4od  eomp&ent  exceptions,  so  he  waa  able  to 
luire  V>^<«Hn  th^m,  agium*  most  of  them,  m- 
ctaQllV,  104  Mly. 

Anainted^  as  to  sueh  of  4he  aisiiers  at 
were  counseiiors.  (whom,  for  your  better  In- 
Ibrmalion,  I  hare  marked  in  the  list  of  aasbers 
yftmt  P-  Cr.)  and  had  first  ordered  his  impri- 
iilift^unt,  next,  signed'^ba  letter  to  his  miyesty, 
■ad  then  ordetra  the  process^  mA  therem 
muafegfStf  fiyreeta&ed  their  owujudgment*(had 
they  dime  no  more)  ft  was  a  wonder,  beyond 
]Hitanel,.  that^  neitlier  their  own  honoor,  nor 
the  common  deceney  of  justice,  nor  even  his 
mi^esty 's  advoeace*^^  interest,  (fid  prevent  thdr 
behig  impannelSed  on  that  assize. 

But  the  truth  is,  Ae  ear^  did  so  far  n^leet 
and  abandon  himself,  and  ^^  way  to  tlie 
ftwiti  that  he  did  ndt  ao  much  as  open  his 


mouth  to  clear  himself  of  thepeijoiy  laid  to  hie 
charge,  which  yet  God  Almighty  was  pleased 
to  do,  by  the  plurality  of  voices  of  ^e  saibe 
assize,  who  it  appears  plainly  did  bear  him 
little  kindness :  For  whereas  assizers  do  usnaOj 
return  their  verdict,  proven,  or  not  proven, 
rather  than  guilty,  or  not  guiltVy  and  ought 
al^vise  to  do  so,  where  the  relevancy  is  m 
dubiot  and  especially  in  a  case  of  thb  nature^ 
in  which  the  alledged  treason  is  no  overt-acL 
and  indeed  no  act,  nor  so  much  as'  a  rdd 
ground  of  offence ;  but  plainly  such  a  subtil, 
chimerical,  and  nonsensical  consequence,  that 
the  iinding  it  doth  (juite  surpass  tne  compre- 
hension of  aH  unbiassed  men ;  it  might  have 
been  expected  that  persons  of  their  qixslitT 
would  have  chosen  the  more  moderate  form  « 
proven  or  not  proven,  and'not  involved  them- 
sdves  unnecessarily  upon  oath  in  adjudging 
the  relevancy  of  a  guilt,  which  so  few  are  able 
to  imagine,  and  none  wOl  ever  make  out ;  yef 
you  see  in  their  verdict,  that  aU  in  one  voioa 
they  did  find  the  earl  guilty,  in  the  meet  posi- 
tive and  strong  form ;  adding,  for  soperahun- 
danee,  culpable,  forsooth,  the  better  to  demon^ 
straie  their  good  wiD.  Nor  is  it  unworthy  of 
remark,  that  when  such  of  the  assizers  as 
were  present  at  the  council  declared  the  earl 
innocent  of  the  perjiuy  (which  his  majesty'a 
advocate  did  onW  pretenu  to  infer  from  the 
earl's  alledsed  silence,  or  not  speaking  kMid 
enough,  the  first  day,  when  be  signed  tlm 
Test)  because  they  heaid  him,  tt  tfie  same  time^ 
pronounce  his  explanation:  Yet  some  other 
assizers  that  were  no  counsellori,  and  knew 
nothing  of  the  m%tter  of  fact,  but  by  hearsay, 
without  all  regard  to  the  witnessbg  oT  tiiese 
counsellors,  their  fellow  assizers,  voted  him 
guilty :  And  so  took  it  fbrmally  on  their  con- 
sciences, that  he  had  said  nothing  in  the  coon- 
cil,  St  his  takmg  the  Test ;  albdt  afl  the  comi- 
dl  knew  the  contrary:  (by  which  they  are 
dearly  perjured);  Nay,  such  was  the  earnest* 
ness  of  some  (who  thought  it  scarce  p<Mble  tt 
earry  the  treason  upon  worde  so  safe  and  inno« 
Cjmt)  to  hate  the  earl  found  guilty  of  Beijaiy, 
that  it  was  particularly  recommended  to  hia 
migestf 't'advocate  to  get  lum  made  gnihy  of 
thatpomt,  to  render  hmifbrev<erimcapableof 
pibhc  employment.  And  the  d«tk  of  the 
aaflise  was  so  concerned  m  it,  that  he  twice 
misred^oned  the  votes,  heSote  he  would  yield 
that  die  earl  was  aasoiled,  or  acquit  or  the 
petjury.  And  this,  among  other  tbmgs,  may 
serve  to  clear^  how  that  whole  matter  was  in- 
fioenced  and  managed :  For,  as  the  earl  cannot 
be  chaxged  with  perjury  the  second  day,  be* 
cause  he  swore  none  at  all ;  so  as  little  the  firal 
day,  seong  whether  he  took  the  Test  w  ith  ao 
expunalion  (as  certainly  he  did)  or  simply 
withoot  saying  any  thing.  It  is  equally  appa*> 
cent,  there  was  no  peijury  in  the  case :  But  it 
appears,  their  assizers  were  of  the  opinion, 
that  the  indictment  or  libel  alone  (as  it  was  in« 
deed  the  only  eridence)  was  a  sufficient  proof 
of  the  eari*8  behig' guilty  of  perjury.  And  in- 
deed |br  luiy  other  rale  or  reason  thai  oocun^ 
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.diey  might  as  w^  baye ,  foimd  him  guilty  of 
tbeperjvjasofthetreami:  Buttheamzer* 
ihaX  were  counsdlon  being  imder  a  particolar 
check,  apprehending  they  mighl  be  f  oiin4  per- 
jured themselTeSy  ifthey  had  not  acknowledg- 
ed the  hearing  of  the  words,  that  all  others 
present  could  have  attested  to  hare  been  audi- 
oly  spoken,  and  some  of  themselires  have  con- 
^ssed  to  have  heard,  before  they  knew  the 
lenor  of  the  libel ;  and  the  great  crime  of  trca- 
jion  being  sufficient  to  do  the  job,  it  is  like  they 
judged  it  adtisable  to  give  this  insignificant  ab- 
•olution  fh>m  perpiiy,  that  their  verdict  of 
treason  tnight  nave  the  greater  colour,  and 
shew  of  candour,  and  sincerity.    However  it 
aeems  to  be  without  measure  hard  to  be  prose- 
cute with  such  a  deadly  dilenuna  of  either  trea- 
son or  perjury ;  for  von  see,  in  thejjr  account, 
if  the  earl  swear  with  an  explanation  his  life  is 
IjuKkeA  down  by  treason ;  and  if  without  an 
explanation,  his  honour,   which  is  dearer  to 
him  than  his  life,  b  run  through  with  perjury, 
put,  to  complete  a  fancy  beyond  Bedlam,  the 
advocate  urges,  and  seveial  assizers  agree,  at 
the  same  time,  to  condemn  the  earl  as  peijured, 
^r  not  explaining ;  and  for  treason,  for  explain- 
ing: Quis  taliajando  f 

In  the  next  place,  the  earVs  papers  contain 
some  thoughts,   and  endeavours,   to  remove 
certain  mistakes,  which  he  had  good  ground  to 
heiieve,  did  so  much  prompt,  and  precipitate 
the  judges  to  pronounce  so  important  a  sen- 
tence a^nst  him,  upon  so  weak  ^d  sandy 
foundations,   and  which    were  indeed  either 
inere  fandes,  or  so  frivolous,  that  though  they 
were  true,  they  could  never  excuse  them  before 
naen,   far  less  exoner  them  before  God  Al- 
mighty.   Where,  laying  down  a  true  ground, 
that  *  nunquam  conclumtur   in  criminahbus, 
<  &c.'  and  withal  representing,  how  his  advo- 
cates were  questioned,  in  so  extraoi*dinary  a 
nianner,  for  signing  their  opinion  (which  you 
have  ^above,  num.  32.    Where  you  may  see 
hew  fair^  just,  and  safe  it  was)  that  now  they 
dare  no  more  plead  for  him ;  He  says,  he  can- 
not be  deni^  to  plead  for  himself,  as  he  best  may . 
Tlie  first  ground  of  mistake  then  that  he  was 
to  represent,  was,  diat  he  knew  it  had  been 
told  them,  it  was  very  much  his  majesty's  in- 
terest, and  necessary  for  the  support  of  the  ftO' 
▼emment,  to  divest  and  render  nim  uncapable 
cf  public  trust :  Which  words  had  been  oft  said, 
and  said  to  himself,  to  nersuade  him  that  there 
-was  no  further  rigour  intended:  But  as  he  is 
Tery  confident  our  grack>us  king  will  never, 
upon  any  such  pretence,  allow  any  innocent 
fkerson  to  be  condemned,  fiur  less  to  be  destroy- 
ed, in  a  pique  or  frolic,  where  his  majes^  can 
reap  no  aa vantages  so  be  is  persuaded,  his 
lopaiesty  hath  no  desipi  to  render  him  mise- 
t|d>]e,  fiir  less  to  cut  him  off,  without  a  cause. 
And  therefore  concludes,  it  is  only  bis  misfor- 
tune, in  his  present  circumstances,  never  hav- 
ing access,  to,  nor  being  heard  bv  Ins  nu^esty, 
nor  the  case  perfectly  understood  by  him,  that 
hiath  made  his  mi^festr  give  so  much  as  way  to 
a'prooen  toberaisadorledy  fur  kss  to  a  sen- 


tence.  to  be  j»roiiounced  against  him.  Bnt  in 
effect,  as  this  affair  hath  been  managed  all 
along,  and  so  many  engaged,  in  so  extraor* 
dinary  ways,  to  act,  and  write  against  him, 
first  and  his^  nothing  should  afipear  strange 
or  surprising :  However,  as  their  own  con- 
sciences, and  God  Almighty,  knows  how  tibey 
have  been  brought  to  meddle,  and  act,  asthev 
have  ddne ;  so,  one  day  or  other,  the  worU 
roav  likewise  know  it. 

A  second  ground  ef  mistake,  which,  he  says 
Diay  impose  upon  ^m,  Is  a  confidence  of 
his  mi^^ty's  pardon  intended  fen*  him,  a  pre- 
tence only  given  out  to  render  the  condemnatioii^ 
more  easy ;  yet  indeed  least  wished  for  by 
those  who  were  readiest  to  spread  the  report^ 
and  whereof  the  earl  had  indeed  more  con- 
fidence than  any  that  talked  of  it,  if  hi&  m^etty 
were  left  to  himself,  and  had  the  case  fully  and 
truly  represented  to  him :  but  as  his  m^yesty 
needs  not  tliis  false  occasion  to  make  his  de- 
niency  appear,  which  is  so  well  known  over  all 
his  dominions,  by  far  more  true  and  genuiua 
discoveries  5  so  it  were  the  heighth  of  injustice 
in  tlicir  loi-dships  of  the  justiciary  to  proceed  to 
sentence  ao^ainst  him,  upon  such  apprehensions 
in  case  in  their  hearts  they  believeliim  innocent 
(as  he  certainly  knows  they  do)  besides,  they 
cannot  but  see  their  acting,  upon  so  uiyust  a. 
ground,  will  not  only  stain  their  names,  and 
memories,  but  instead  of  allevialmg,  rather 
aggravate  their  guih,  both  in  their  own  con-, 
sciences  when  they  reflect  on  it  in  cold  blood, 
and  in  the  sij^ht  of  God  Almighty:  and  if  his 
majesty,  on  importunity  and  a  third  application 
should  ^ve  way  to  execution,  as  be  bath  «!-. 
ready  given  way  first  to  the  process,  and  then 
to  the  .sentence ;  or  if  (as  some  may  desi^) 
execution  shall  be  adventured  on,  without  tlie 
formality  of  a  new  order  (as  the  process  was 
at  first  commenced,,  before  his  majesty's  return, 
^  and  so  is  not  impossible)  would  not  their  l<Mrd- 
shjps  be  as  guilty  of  his  blood,  as  if  they  had 
cut  his  throat? 

And  in  efiect,  these  are  grounds  and  excuses 
pretended  at  this  day,  in  pnvate,  by  such  of  his 
judges,  fi)r  th(eir  procedour,  who  are  not  yet 
come  to  have  thfe  confidence,  at  all  occasions, 
to.  own  directly  what  they  have  done. 

A  third  reason  why  his  exculpation  was  not 
allowed,  he  says,  might  be,  because  the  sus- 
taining of  it  might  have  brought  other  exphi- 
nations  above-bmird,  and  discover  both  thesa 
who  had  made,  and  those  who  had  acoepted 
them,  and  perhaps  not  haye  lefl  their  own 
bench  untouched.    But  as  this  artifice  nill  n^it 
kee|>  up  the  secret ;  and  as  this  way  of  shift* 
in^  ts  neither  just  nor  equal ;  so  to  all  interested 
it  IS  the  meanest  of  security  ;  for  his  majesty's 
advocate  hath  already  toM  us,  that  his  maiesty 's 
ofiicers  can  never  wrong  him :  and  aluiough 
the  lords  and  he  should  conceal  what  others 
had  done,  it  might  make  themselves  more  . 
guilty,  but  not  prove  any  exoneratioli  to  those 
concerned,   without  a  downright  remission: 
^hereas  ^  is  manifest,  that  if  their  lordships 
had  admitted  the  sari's  exculpstieD,  upon  t£s 
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fare  vid  evident  gprounds  themn  contained,  it 
would  n<^  only  have  answered  tb^  justice  of 
his  case,  but  vindicated  all  concerned. 

And  lastly,  be  was  to  tell  tbem,  tbat  possibly 
ibey  mig^t  be  inclined  to  go  on,  because  tbey 
were  already  so  far  engaged,  as  tbey  knew  not 
how  to  retreat  with  tbelrlionour :  but,  as  there 
can  be  no  true  honour  where-  there  is  manifest 
wronff,  and  injustice;  so,  in  the  frail  and 
fallible  condition  of  fa  nman  things,  there  can 
be  no  delusion  more  dangerous  and  pernicious 
than  this,  '  unuin  sdelus  ^  alio  scelere  tegen- 
dniQ.'  And  here  the  earl  thought  to  lay  before 
iheia,  Tei*y  plainly  and  nertinently,  some 
jremarkable  and  excellent  ruies,  wherry  Lord 
4Jhief  Justice  Hales,  a  renowned  judge  of  our 
neighbour  nation,  tells  he  did  govern  himself 
ih  all  criminal  cases ;  which  (adds  the  earl) 
if  thfey  took  a  due  impression,  would  certainly 
give  them  peace,  ^nd  joy,  when  all  the  vain 
considerations  that  now  amuse,  will  avail  them 
nothing*. — The  rules  are  these. 

I.  Not  to  be  rigid  in  matters  purely  consci- 
entious, where  alfthe  harm  is  diversity  of  judg- 
ment. 

II.  That  popular,  or  court-applause,  or  dis- 
taste, have  no  influence  on  any  thing  is  to  be 
done,  in  point  of  distribution  of  justice. 

III.  In  a  criminal  case,  if  it  be'  measuring 
cast,  then  to  incline  to  mercy  and  acquittal. 

IV.  In  criminal  things,  that  consist  only 
4>f  words,  where  no  harm  ensues,  moderation  is 
then  no  injustice. 

V.  To  abhor  all  private  soticitations,  of  what 
kind  soever,  and  by  whomsoever. 

VI.  In  matters  depending,  not  to  be  solicitous 
what  men  will  say  or  think,  so  long  as  the  rule 
of  justice  is  exactly  kept. 

VII.  Andlastly,  never  to  engage  themselves 
in  the  beginning  of  a  cause,  but  reserve  them- 
fl^ves  unprejudged,  till  the  whole  business  be 
heard. 

Then  the  Earl  goes  on,  and  makes  notes  for 
Additional  Defences,  reducible  to  these  heads. 

I.  The  absolute  innocence  of  his  explication 
in  its  true  and  genuine  meaning,  from  all  crime 

'  or  offence,  far  more  from  the  norrible  crimes 
libelled. 

II.  The  impertinency  and  absurdity  of  his 
majesty's  advocate's  arguings,  for  imening 
the  crimes  libelled,  from  the  EarVs  words. 

III.  The  reasonableness  of  the  exculpation. 

IV.  The  Earl's  Answer  to  the  advocate's 
Iproundless  pretences  for  aggravating  of  his  case. 

As  to  the  fir^,  the  Earl  waving  what  bath 
hten  said  from  common  reason  and  humanity 
itself,  and  from  the  whole  tenour  and  circum- 
stances of  his  life,  comes  close  to  the  point  by 
offering  that  jost  and  genuine  Explanation  of 
his  Explication  which  you  have  above,  num.  21. 

**  I  nave  delayed  hitherto  to  take  the  oath 
appointed  by  the  parliament  to  be  taken,  be- 
tivixt  and  the  first  of  January  next :  but  now 
beinjj  reguireil,  near  two  months  sooner,  to  take 
it,  tliis  day  peremptonlv,  or  to  refuse :  I  have 
.  |H9)9id^r^tbeTe«t,  una  have  ae^  9everal  ob- 


jections moved  against' ity  espedally  by  nsangf 
of  the  orthodox  clergy;  notwithstanding 
whereof,  I  have  endeavoured  to  satisfy  doy- 
self*  with  a  just  explication,  which  I  here  oror 
that  I  may  bodi  satisfy  my  cooscieB^,  and 
obey  your  highness,  and  your  lordships  com- 
mands in  taking  the  Test,  though  the  act  of  par- 
liament do  not  simply  command  the  thing;  bol 
only  under  a  certtncation,  which  I  could  ea- 
sily submit  to,  if  it  were  with  your  highness's 
favour,  and  might  be  without  offence :  but  I 
love  not  to  be  singular ;  and  I  am  very  desirous 
to  give  obedience  in  this,  and  every  thing,  as 
far  as  I  can ;  and  that  which  clears  me,  is,  diat 
I  am  confident,  whatever  any  man  mav  think 
or  say  to  the  pr^udice  of  this  oath,  tne  par* 
liament  never  intended  to  impose  contradicioiy 
oaths ;  and  because  their  sense  (they  being  the 
fhuners  and  imposers)  is  the  true  sense,  and 
this  Test,  enjoined,  is  of  no  private  interpre- 
tation, nor  are  the  king's  statutes  to  be  inter- 
preted, but  as  they  bear,  and  to  the  intent  they 
are  made ;  thererore  I  think  no  man,  that  is» 
no  private  |>erson,  can  explain  it  for  another,  to 
amuse  or  trouble  him  witli  (it  may  be)  mistaken 
glosses:  but  every  man,  as  he  is  to  take  it,  so 
IS  16  explain  it  for  himsdf,  and  to  endeavoor  to 
understand  it,  notwithstanding  all  these  excqn 
tions  in  the  parliament's,  which  is  its  true  and 
genuine  sense ;  I  take  it  therefore,  notwith- 
standing any  scruple  made  by  any,  iis  fkr  as 
it  is  consistent  with  itself,  and  the  protestant 
religion,  which  is  wholljr  in  the  parliament's 
sense,  and  their  true  meaning ;  which  (being 
present)  I  am  sure,  was  owned  by  all'to  be  the 
securing  of  the  protestant  religion,  founded  on 
the  wora  of  God,  and  contained  m  the  confession 
of  faith  recorded,  J .  6,  p.  1.  c.  4.  And  not  out  of 
scruple,  as  if  any  thing  in  the  Test  did'  import 
the  contrair.  uut  to  clear  myself  from  cavils, 
as  if  thereby  I  were  bound  up  further  than  the 
true  meaning  of  the  oath ;  I  do  declare,  tbat 
by  that  part  of  the  Test,  that  there  lies  no 
obligation  on  mo,  ^c.  I  mean  not  to  bind  up 
myself  in  my  station,  and  in  a  lawful  way ; 
stul  disclaiming  all  unlawftd  endeavours.  To 
wish,  and  endeavour  any  alteration,  I  think, 
aceording  to  my  conscience,  to  the  advantage  of 
church,  or  state,  not  repugnant  to  the  protestant 
religion,  and  my  loyal^ :  And  by  my  loyalty  I 
un&rstand  no  other  thing  than  the  words  plam- 
ly  bear,  to  wit,  the  duty  and  allegiance  of  all 
loyal  subjects ;  and  this  explanation  I  understand 
as  a  part,  not  of  the  Test,  or  act  of  parliament, 
but  as  a  qualifying  part  of  my  oath  that  I  am  to 
swear ;  and  with  it  I  am  willing  to  take  the 
Test,  if  your  royal  highness  and  your  lord- 
ships allow  m^.  Qr  otherwise,  in  submissioa 
to  your  highness  and  the  council's  pleasure, 
I  am  content  to  be  held  as  a  reliiser,  at  present.'* 
Which  Explanation  doth  manifestly  appear 
to  be  so  just,  and  true,  without  violence  or 
straining ;  so  clear  and  full,  without  Uie  least 
impertinency ;  so  notore  and  obvious  to  com- 
mon sense,  without  any  commentary ;  so  loyal 
and  honest,  without  ambiguity  ;  and  lastly,  so 
far.froQi  alt  or  ^^y  ^f  the  crimes  lib^^Ued^  tha( 
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it  nust  eridently  evtnoetb,  thfitthe  wot4b  th^rer 
hj  explained  are  altogether  innoQeat :  and  there^ 
ibre  it  were  lost  time  to  use  any  arguments  to 
enibroeit. 

Yet  seeing  this  is  nO  trial  of  wit,  bijit  to  find 
tiat  common  sense ;  let  us  examine  the  ad- 
TOcate's  fantastical  paraphrase,  upon  which  he 
bottopis  all  thealleaged  <7iD\es,  and  see  whe- 
ther it  agrees,  in  one  jot,  with  the  true  and 
right  meaning  of  the  earl's  words;  and  (as 
you  may  gather  from  the  indictment)  it  i^ 
)»kdnly  thus. 

M  I  have  considered  the  Test ;  which  ou^ht 
not  to  be  done,  and  am  very  desirous  to  giv^ 
obedience,  as  fhr  as  I  can,  but  am  not  willing  to 

g*ve  full  obedience :  I  am  confident  the  par- 
unent  never  intended  to  impose  contradictory 
oaths  ;  that  is,  I  am  confident  they  did  intend 
tp impose coHtradictory oaths;  and  therefore  I 
think  no  man  can  explain  it  but  for  himself ; 
thatis  to  say,  every  man  may  take  it  in  any 
eense  he  pleases  to  devise,  and  thereby  render 
this  law,  and  also  all  other  laws,  though  not  at 
all  concerned  in  this  aflTair,  useless ;  alid  so 
make  himself  a  legislator,  and  usurp  the  su- 
preme authority :  and  I  take  it,  in  so  far  as  it 
18  consistent  with  itself,  and  the  protestant  re- 
ligion, whereby  I  suppose  that  it  i^  not  at  all 
<»nsistent  witu  either ;  nor  vras  ever  intended 
by  the  parliament  it  should  be  consistent :  and 
1  declare,  that  by  taking  this  Test,  I  mean  not 
to  bind  up  myself  in  my  station,  and  in.  a  law- 
ful way,  to  wish,  or  endeavour  any  alteration, 
T  think,  to  the  advantage  of  church,  or  state, 
not  repugnant  to  the  protestant  religion,  and 
tnv  loyatty :  whereby  I  declare  myself,  and 
all  others  tree  from  au  ob%ation  to  the  fi|t>vertt- 
Tsent,  either  pf  church,  or  state,  as  ny  law 
established,  anti  from  the  duty  and  loyalty  of 
ffopd  subjects ;  resfdving  of  myself  to  alter  all 
the  fundamentals,  both  of  law,  and  religion,  as 
1  shall  think  fit ,  and  this  I  understand  as  a 
part  of  ti[)y  oath :  that  is  as  a  part  of  the  act  of 
parliament,  by  which  I  tcdce  upon  me,  and 
usuro  the  royal  legislative  power." 

\Vhich  sense  and  explanation,  as  it  consists 
4>f  the  advocate's  own  words,  and  was  indeed 
every  word,  necessar  to  infer  these  horrible 
crimes  contained  in  the  inctictment;  so,  to 
speak  with  all  the  modesty  that  truth- will  fillow, 
I  am  sure,  it  is  so  violent,  false,  and  absurd, 
diat  the  greatest  difficulty  must  be  to  believe 
that  any  siich  thing  was  alledgedi  far  more  re- 
ceived, and  sustained  in  iudgment^  by  men  pro- 
fessing only  reason,  far  less  religion. 

But  thirdly,  If  neither  the  EarPs  true,  ge^* 
nuiiie,  and  honest  sense,  nor  this  violent,  cor- 
rupt, aiiid  false  sense^  will  satisfy ;  let  us  trv 
what  transposing  the  EarPs  expbnation  will 
do,  and  see  how  the  just  contrary  will  look, 
And  it  must  be  thus. 

,  "  I  have  considered  the  Test,  nor  am  I  at 
4U  4^irous  to  give  ob^ence,  so  far  as  I  can ; 
'I  w  confident  the  parliament  intended  to  imn 
jiose  contradictory  oaths ;  and  therefore  I  think 
eVery  man  can  explain  it  for  others,  as  well  as 
fw  himself,  aadtake  it»  without  recpmilw&i^ 
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either  to  itself,  or  his  own  sense  of  it :  and  1 60 
take  it,  though  it  be  inconsistent  with  itself, 
and  the  protestant  reli^on :  and  I  declare,  that 
I  mean  tnereby  to  bind  up  mjwAfnmec  (either 
inmystation,  or  in  any  lawful  way  wjiatfoever^) 
to  wish,  or  endeavour,  in  the  least,  any  alter- 
ation, though  to  the  advantagie  of  church,  or 
state,  and  uough  never  so  suitable,  and  no  way 
repugnant  to  the  protestant  religioq,  and  my 
loyamr :  and,  though  this  be  the  express  qua- 
lity of  my  swearing,  yet  {  understanid  it  to  be 
no  part  of  my  oath." 

Now  whether  this  contradictory  converaioti 
be  not  treason,  or  h\gh\y  criminal,  «t  best,  I 
leave  all  the  world  to  judffe ;  and  to  make  both 
sides  of  a  contradiction,  that  is,  both  the  affirm 
mative  and  n^ative  of  the  same  proposition, 
treason,  is  beyond  ordinary  logic.  Escobar 
finds  two  contrary  ways  may  both  bp  probable 
and  sife  ways  to  go  to  heaven  ;  but  neither  he, 
nor  the  devQ  himsetf,  have  hitherto  adventured 
to  declare  two  contradictory  propositions,  both 
^mnable,  and  either  of  them  a  just  cause  i^ 
take  away  men's  lives,  honours,  and  fortunes. 

But  where  the  disease  is  in  the  will,  it  i# 
lost  labour  to  apply  remedies  to  the  under<« 
standing ;  and  must  not  this  be  indeed,  either 
the  oddest  treason,  or  strangest  discovery  that 
ever  was  heard  of?  The  bishop  of  Edii^urffh 
sees  it  not,  witness  his  Vindication,  saying  tibo 
same,  and  more ;  nor  manv  of  the  orthodox 
clergy,  witness  their  explanations ;  nor  hit 
royal  highness,  in  private;  nor  at  first  in 
council,  nor  all  tiie  counsellors,  when  tc^ether 
at  the  council-board ;  nor  the  president  of  the 
council,  nor  the  then  president  of  the  session 
(now  chancellor)  thQugh  he  rose  fi-om  hia  seat, 
to  be  sure  to  hear ;  nor  any  of  the  most  learned 
lawyers,  witness  their  signed  Opinion;  nor  the 
most  learned  of  the  judges  on  the  bench ;  nor 
the  generality  of  the  knowing  persons,  either 
in  ^tland,  or  England;  wonderfiiL  treason 
one  day  seen  by  none,  another  dav  seen  by  so 
many  f  A  stander-by  hearing  tne  trial,  an4 
the  sentence,  said,  he  believed  the  earl's  worda 
were  by  popish  magic  tranaubstanttale,  for  he 
saw  them  the  same  as  befi>re:  Another  an* 
swered,  that  he  verily  thought  it  was  so;  fiw 
he  was  confident,  none  comd  see^  treason  in 
the  words,  ^at  would  not,  whenever  it  was  a 
proper  time,  readily  al^o  profess  his  belief  of 
transubstantiation;  but  he  believed  many  thai 
professed  both,  believed  neither. 

The  second  head  of  the  earl's  additional 
defence,  contains  the  impertinencies  and  ab« 
surdities  of  the  advocate's  arspings.  And  h^re 
you  must  not  expect  any  sohd  debate ;  for  av 
there  is  no  disputing  with  those  that  dei^ 
principles,  so  as  little  with  those  who  heap  np 
phantastical  and  inconsequential  inferences^ 
vrithout  all  shadow  of  reason.  If  a  stone  be 
thrown,  though  it  msiy  do  hurt,  yethaviptf- 
some  weight,  it  may  he  thrown  hack  with 
equal,  or  more  force :  but  if  a  man  tri^  iq)  % 
feather,  and  ding  it,  it  if  in  vain  to  throw  it 
back;  and  the  morestrength,ti)e  less  success: 
it  shall  iH^re&re  90^!^  by «  oursoKy  diiownoi 
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to  expose  his  argument^  'wluch  are  in  effect 
easier  answered  than  understood ;  and,  With- 
out any  serious  argfuing,  which  they  cannot 
bear,  rather  leave  hira  to  be  wise  in  nis  own 
eyes,  thiin  by  too  much  empty  talk  hazard  to 
be  %e  him. 

He  alleges  first.  That  the  earl,  instead  of 
taking  tlieTest  in  its  plain  and  genuine  mean- 
ing, as  he  ought,  doth  declare  as^nst,  and 
detame  the  act  that  enjoined  it,  which  is  cer- 
tainly a  great  crime :  but  .now,  inasmuch,  says 
the  advocate,  as  he  tells  us,  that  he  had  con- 
sidered the  Test :  which  I  have  indeed  heard 
say  was  his  greatest  crime ;  and  that  he  ought 
to  have  taken  it  with  a  profound  and  devout 
i^orance,  as  sQuie  of  our  most  inventive  poli- 
ticians boasted  they  had  done.  But  the  earl 
says  that  he  was  desirous  to  give  obedience,  as 
far  as  he  could  ;  whereby,  says  the  advocate, 
he  insinuates  that  he  was  not  able  to  give  full 
obedience.  This  is  not  the  meaning;  but  what 
if  it  were,  and  that  indeed  he  could  not?  Have 
liot  thousands  given  no  obedience,  yet  even  in 
law  are  guiltless  ?  Andpught  not  that  to  please 
liis  highness,  and  the  council,  that  is  accepted 
of  God  Almighty,  and  is  all  any  mortal  can 
perform  ?  But  the  ear],  says  the  advocate,  goes 
on,  That  he  was  confident  the  parliament  never 
intended  to  impose  contradictory  oaths ;  where- 
by, says  the  advocate,  he  abuses  the  people 
with  a  belief  that  the  parliament  did  intend  to 
impose  snch.  Wonderful  reasoning !  All  men 
know  that  parliaments  neither  are,  nor  pret^ 
to  be  inialljble :  and  in  our  present  case,  hua- 
dreds  of  loyal  subjects  complain  of  oontra- 
dictions  and  inconsistencies,  ^ome  way  or 
other,  crefit  into  this  oath ;  and  even  the  coun- 
cil have  yielded  so  far  to  their  exoepdoos,  as 
to  make  an  alteration  upon  it,  lor  satisfying 
Ihose  scruples,  far  beyond  any  thing  the  eail 
•aid ;  and  such  an  alteration,  as,  I  believe,  few, 
dreamed  of;  and  1  am  certain,  none  durst 
have  attempted,  without  tbeir  express  com- 
mand and  authority :  and  yet,  in  me  midst  of 
all  thisy  the  earl's  charitable  and  honest  opi- 
nion, in  behalf  of  the  parliament's  good  inten- 
tions, must  be  perverted  to,  a  direct  &limder. 
But'm  earl  says.  That  every  man  must  ex- 
plain it  for  himself ;  aiid  so,  no  dotdit,  he  must, 
jf  the  Test  be  either  in  itself,  or  in  lus  appre- 
hension, ambiguous,  otherwise  how  can  he 
swear  in  judgment?  But  this  the  advocate 
will  have  to  he  a  man's  own  sense,  and  there- 
tipon  runs  out,  That  hereby  this  law  and  oath, 
ftnd  all  laws  and  oaths  are  rendered  useless, 
and  to  no  purpose :  and  further,  the  legislative 
power  is  taken  from  the  imposer,  and  settled 
m  tfie  taker  of  the  oath  which  certainly  is  a 
inost  treasonable  presumption.  But  first,  al- 
though there  be  no  reason  to  strain,  or  mistake 
the  expression,  yet  the  earl  did  not  say.  That 
every  man  must  take  the  Test  in  bis  own  sense. 

1 1 .  The  council  hath  now  eiqplained  the  Test 
Ibr  the  clergy :  might  not  then  the  earl,  before 
thdr  explanation  was  devised,  aay,  by  the 
oooneU's  allowance,  which  he  had.  That  he 
ni|^t  explain  it  tf^r  bimidf  ?  For  if  an  am- 


iHguous  inopositinn  (the  Test  for  ezam]^)  maj 
be  reconciled  to  itself  two  difTerent  ways;  musEl 
not  the  taker  reconcile  it,  as  in  his  own  mtxmm 
he  thinks  it  doth  best  agree  with  the  geniiiikt 
meaning  of  the  words  themselves,  and  witii 
the  sense  he  conceives  was  intended  bjr  tbo 
parliament  that  formed  it,  especially  before  tbm 
ptrliament  emit  their  own  explanation?  Andii 
it  not  juster  to  do  it  so,  than  in  anv  other  man's 
sense,  which  bethinks  agrees  less  with  tbo 
words,  albeit  tiiey  may  be  thought  by  others 
to  be  rsconciieable  another  way  ? 

HI.  All  this  looks  like  designed  mistakei 
and  traps ;  for  should  any  man  swear,  xalem 
he  understand  ?  And  where  an  oath  is  granted 
to  be  ambiguous,  can  any  man  understand, 
unless,,  in  want  of  the  imposer's  help^  he  ex- 
plain it  for  himself. 

IV.  Was  ever  a  man's  explabing  an  oath 
for  himself,  before  taking  it,  far  less  his  bare 
saving  that  he  must  explain  it,  before  he 
take  it,  alleged  to  be.  The  overturning  of  aQ 
laws  and  oaths,  and  the  usuiping  of  the  legis- 
lative power,  and  making  oi  new  laws  ?  Cer- 
tainly to  ofier  to  answer  such  things,  were  to 
disparage  common  reason. 

And  lastly,  this  is  strange  doctrine  from  tho 
advocate,  who  himself,  in  council,  did  allow, 
not  only  the  earl  his  explanation,  but  that  ex- 
planation to  the  clergy,  contrar}%  as  appears 
by  their  scruples,  to  what  they  that  took  it 
thought  either  the  parliament's  design,  or  the 
plain  words  of  the  Test  could  bear,  «Hd  cer- 
tainly different  firom  the  sense  many  had  al- 
r^kdy  taken  it  in,  and  wherein  others  were 
commanded  to  take  it.  And  whatever  the  ad- 
vocate may  cavil  to  insnare  the  earl,  sure  he 
will  not  allow  that  by  his  plaining  this  oath 
he  himself  hath  taken  on  him  the  legislative 
power  of  the  parliament,  far  less,  though  he 
should  acknowledge  it,  will  any  believe  that 
he  hath,  mr  could  thereby  mm  all  laws  sr 
oaths  useless?  By  this  you  see  what  straqge 
stuff  ho  pleads,  wnich  deserves  no  answer. 

But,  says  the  advocate,  the  eari  affirms.  He 
takes  die  the  Test,  <  only*  as  far  as  it  consisto 
with  iftadf.  and  with  the  Protestant  reli^pon;. 
1^  which  ne  most  maliciously  insinuates,  fliat 
it  is  inconsistent  with  both.  But,  first,  tUs 
<  only'  is  not  the  earl's,  but  the  advocate's  ad- 
dition. Secondly,  1  would  aoberiy  ask  the 
advocate,  or  any  man,  whether  the  Test,  as  il 
includes  the  Confession  in  ^peneral,  and  oonae- 
quently  all  contained  m  it,  was  not  either 
really,  or  at  least  im^ht  not  have  been  apora- 
henaed  to  be  inconsistent  with  its^?  Else 
Vvhat  was  the  use  or  sense  of  the  connctl's  ex- 
planation, wherein  it  {s  declared,  Hiat  mca 
do  not  swear  to  every  prropoaitiOB  of  the  Coq« 
fession,  but  only  to  the  Protestant  rdigioB 
therein  contained?  And  if  it  was  either  incon- 
sistent, or  apptehended  to  be  so,  how  could 
the  euT,^  or  any  honest  man  swear  it  in  other 
terms^  with  a  safe  consdeoce  ?  But  thirdly, 
If  pariiaments  be  fallible,  and  this  oath,  as  be^* 
ing  ambiguous,  needed  the  council's  aqiMm 
mtitm  to  dear  it  from  oonaisleiicics,  nmsttha 
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tarPs  vxHrdfl,  when  he  was  to  sweur,  That  he 
took  it  in  80  far  as  it  was  couisten^  be  in  this 
case  miderstood  as  spoken  malidously,  and 
with  a  criminal  intent,  when  all  sense,  reason, 
and  religion,  made  thk  caution  his  duty?  And 
if  it  be  so  criminal  for  one  going  to  swear,  to 
tuppose  a  possibility  of  inconsisteDciet  m  it,  is 
It  not  manifestly  more  jcriminal  in  others, 
plainly  to  confess  and  grant  that  there  are  in- 
consistencies in  it,  after  they  have  swallowed 
it  in  gross,  without  any  explanation  whatso- 
ever f 

But,  says  the  advocate.  The  earl  h^th  in- 
vented a  new  way,  whereby  no  man  is  at  all 
bound  to  the  Test ;  for  how  can  any  man  be 
iwund,  if  he  will  obey  only  as  far  as  he  can  ? 
And  yet  it  will  be  hard,  even  for  the  advocate, 
though  he  sometimes  attempts,  indeed,  more 
than  ne  and  all  the  world  with  him  can  do,  to 
teO  how  a  man  can  obey  farther :  and  I  am 
mire,  that  in  a  matter  of  this  kind,  viz.  The 
fne  tender  of  an  oatli,  all  discreet  men  will 
judge  the  earl's  offer  both  frank  and  obli^g. 
Then  he  asks,  To  what  the  earl  is  bound,  if  he 
hound  no  further  than  he  himself  can  obey  ? 
Manifest  confusion !  and  never  either  spoke  by 
the  earl,  nor  at  all  pertinent  to,  his  case ;  be- 
sides he  freely  acknowledges,  that  all  men  are 
bound  to  more  than  they  can  do;  cir  so  &r  as 
the  Test  is  consistent  with  itself,  and  the  Pro* 
testant  reli^n  (a  strange  doubting  or  !  yet,  I 
dare  say,  imports  as  much  as  his  mighty  ex- 
pects 01  any,  and  more  than  the  advocate  will, 
ever  perform).  But,  says  the  advocate,  who 
can  determine  to  what  the  earl  is  bound  P 
Which  says  plainly.  That  either  the  Test 
agrees -with  itself,  and  the  Protestant  religion 
in  nothing,  or  that  the  Protestant  religion  is 
nothing,  both  which  the  earl  thinks  far  from 
truth.  But  the  advocate's  reasoning  reflects 
far  more  on  the  council's  explanation,  where 
it  is  plainly  said,  That  the  Confession  is  not 
swoni  to  in  the  T^  but  only  the  Protestant 
reiiTOn  contained  in  the  Confession ;  so  that 
the  Protestant  religion  indefiaitely  is  that  which 
is  said  to  be  sworn  to.  Now,  pniy,  is  it  not 
much  worse  for  a  mtm  to^say.  That  b}r  taking 
Hhe  Test  he  swears  only  to  the  Confession  as  it 
contains  or  agrees  with  the  Protestant  religion 
(which  is  in  effect  to  set  the  Protestant  religion 
at  variance  with  its  own  Confession,  and  so  to 
reproach  and  ranverse  the/^tandard,  and  make 
▼Old  the  very  security  that  the  parliament  in- 
tended) than  to  say,  That  he  swears  the  Test 
as  it  agrees  with  itself  and  the  .Protestant  reli- 
gion, which  imports  no  such  insinuation?  But 
from  these  pleasant  principles,  he  jumps  into 
tills  fantastic  conclusion,  That  therefore  it  can- 
not be  denied  but  the  eari's  interpretation  de- 
stroys, not  only  this  act,  but  all  government, 
and  makes  every  inan'g  conscience  or  humour 
tlie  rule  of  his  obedience. 

But  first,  as  to  the  whole  of  his  arguinff,  the 
earl  neither  invents,  says,  nor  does  any  uiinp, 
except  that  he  offered  his  explanation  to  the 
council,  which  they  likewise  accepted.  Se- 
QQodly,  What  mad  inferences  are  these !  You 


say,  you  will  explain  this  oath  for  yourself^ 
theretora  you  overturn  aJl  ^vetnment,  and 
what  not !  Whereas  it  is  manifest,  on  the  other 
hand,  Thst  if  t)|e  eari  apprehending,  as  he  had 
reason^  the  oath  to  be  ambiguous,  and  in  sora« 
things  inoooMlent,  had  taken  it  without  ex- 
plaining it  ibr  himself,  or  respect  to  its  incon- 
sistency, it  might  hsvebeen  most  rationally 
concluded,  that  in  so  doing  he  was  both  im- 
pious and  peijured.  Thirdly,  It  is  false,  that 
the  earl  doth  make  his  conscience  any  other 
way  the  rule  of  his  obedience,  than  as  all 
honest  men  ought  to  do :  that  is,  as  they  say, 
To  be  regula  regulatUf  in  conformity  to  the 
undoubted  regula  regulam^  the  eternal  rule^ 
of  trutL  and  righteousness,  as  is  manifest  by 
his  plain  words.  As  for  what  the  advocate 
insinuates  of  humour  instead  of  conscience,  it 
is  very  well  known  to  be  the  ordinary  reproach| 
whereby  men  that  have  no  conscience  endea* 
vo!ur  to  de&me  it  in  others. 

But  the  advocate  is  again  at-it,  and  havin|p 
run  himself  out  of  all  consequences,  he  insists 
and  inculcates,  that  the  eari  had  sworn noUiing, 
But  it  is  plain,  that  to  s^ear  nothing,  is  nona 
of  the  crimes  tibelled.  Secondly,  The  eari 
swears  positively  to  the  Test  as  it  is  consistent 
with  itself  and  the  Protestant  Religion,  whiclf 
certainly  is  something;  unless  the  advocata 
prove,  as  he  insinuates,  that  there  is  nothing 
m  the  Test  consistent  with  either.  And  Sdly, 
If  the  Protestant  Religion,  and  the  earl  his 
reference  to  it,  be  nothm&p,  then  is  not  only  tha 
council  sadly  reproached,  who,  in  their  ex- 
planation, declare  this  to  be  the  only  thing 
sworn  to,  in  the  first  part  of  the  Test,  nut  our 
rdip^on  quite  subverted,  as  &r  as  this  Test  cai^ 
do  it.         '^ 

But  next  for  the  treason,  the  advocate  says* 
That  the  earl  expressly  dodares,  he  means  noi 
by  the  Test,  to  bmd  up  himself,  froni  wishing, 
or  endeavouring,  in  his  station,  and  in  a  lawtul 
way,  any  alteration  he  shall  think  for  the  ad<» 
vantagie  of  church  or  State ;  whereby,  says  he, 
the  earl  declares  himself,  and  others,  loosea 
from  any  obligation  to  the  government  and 
froQi  the  duty  of  all  good  svu^ects,  and  that 
they  nmy  make  what  alterations  they  please. 
A  direct  contrariety,  instead  of  a  just  oooae- 
qnence ;  as  if  to  be  tied  to  law,  refigion,  and 
loyalty,  were  to  be  loosed  from  ul  three; 
can  there  be  a  flatter  and  more  ridicttloas  con- 
tradiction? Next,  the  advocate  pretends  to 
found  upon  the  fundamental  laws  of  this,  audi 
all  nations,  whereby  it  is  treason  for  any  man' 
to  make  any  alterations  he  thinks  fit  for  the  aJU 
vantage  of  church  cr  state.  But  first,  di« 
earl  is  not,  nor  cannot  be  acoused  of  fo  miicli 
as  wishing,  much  less  endtevouring  or  UMJiEfaig 
any  alteration,  either  in  ^hurch  or  state»  onfy 
he  reserves  to  hunaelf  the  same  £needo|n|  fm 
wishing,  which  he  had  befinre  bis  oath,  ai|d  that 
an  that  have  taken  it  dp  iq  ^fiect  say  thejf 
still  retain.  2diy,  For  a  man  to  endeavour,  u^ 
his  station,  and  m  a  lawful  way,  sudi  alt^-^ 
tions  in  church  or  state,  as  he  conceives  ta 
their  advantage,  not  repugoant  to  r^igba  inA 
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ioy^tyy  is  so  far  from  being  treanoh,  thM  it  ii 
Ae  duty  of  every  subject,  and  the  sworn  duty 
of  all    his  majesty's  counsellors,  and  of  all 
members  of  parliament :  but  the  advocate  by 
fancying',  and  misapplying^  laws  of  nations, 
^nrestin^  acts  of  parhamentiS,  adding*,  taking 
away,  dionrpiog  and  changing  words,  thinks 
to  ooDcloae  ipmat  he  pleases.    And  thus  he 
proceeds;  that  the  treason  of  making  altera- 
tions, is  not  taken  off  by  such  qualifications,  of 
makingthem  in  a  lawnil  way,  m  one's  station, 
lo  th^  advantage  of  church  or  state,  and  not 
repagoaiit  to  religion  or  (oyalty.    Bnt  how 
Aen  f  Here  h  a  strange  matter !  Hundreds 
•f  alterations  have  been  made  within  these  few 
years,  in  our  govermnent,  and  in  very  ftiatcrial 
points  i   and   the  kmg's  best  subjects,    and 
greatest   favomrttes,  have  both  endeavoured, 
and  effectuate  them  :   and  yet,  because  the 
thin^  were  done  according  to  the  earl's  quali- 
ficatioos,  instead  of  being  accounted  treason, 
Ihey  have  been'  highly  comfnended  and  re- 
warded.   The  treasury  hath  been  sometimes 
in  the  hands  of  a  treasurer,  sometimes  put  into 
ft  commission  backward  and  forward  :  and  the 
senators  of  the  college  of  justice  (tlie  right  of 
whose  places  was  thought  to  be  founded  on  an 
act'  of  parliament,  giving  his  majesty  the  pre- 
ro^tive  only  of  presenting)  are  now  com- 
missioned by  a  patent  under  the  great  seal, 
both  which  are  considerable  alterations  in  the 
government,  which  some  have  opposed,  othei^ 
nave  wished  and  endeavoured,  and  yet  without 
<li  fear  of  treason  <m  either  hana  ;  only  be- 
cause they  acted  according  to  these  qualitica- 
lions,  in  a  lawful  way,  and  not  repugnant  to 
refigion  and  loyalty.-    Bnt  that  which  the  ad- 
vocate wilfully  mistakes  (for  it  is  impossiblle  he 
4Soiild'do  itignorantly)  is,  that  he  will  have  the 
endeavouring  of  ahxrationsin  general,  not  to 
be  ofitselfa  thing  indifferent,  and  only  cfeter- 
minableto  be  good  or  evil  by  its  qualifications 
(ks  aH  men  see  it  plainly  to  be)  but  to  be,  for- 
sooth in  tiiis  very  generunty  intrinsically  evil ; 
41  notion  never  to  be  admitted  on  earth,  in  tiie 
fhul  and  fallible  cundition  of  human  affairs. 
And  then  he  would  establish  this  wise  positif  ii 
by  an  example  he  adduces,  That  rising  in  anus 
against  the  kin^  (for  so  sure  he  means,  it  beiug' 
otherwise  certain  thslt  rising  in  arms  in  general 
is  also  a  thing  indifiercnt,  and  plainly  deter- 
minable to  be  either  good  or  evil,  as  done  with 
or  against  the  king's  authority)  is  treason,  and 
says,  Tf  the  earl  had  reserved  to  himself  a 
liberty'  to  rise  in  arms  agaitist  the  king,  though 
he  had  added  in  a  lawful  manner,  yet  it  would 
liot  have  availed,  because,  (and  he  says  ^^'ell) 
this  being  in  itself  uulawfui,  the  qualification 
Bad  been  but  shams  and  contrary  facto.    But 
why  then  doth  not  his  own  reOAon  convince 
him  where  the  difference  lies  ?  viz.  Tluit  rishig 
i&  arms  against  the  king,  is  in  itself  uiilawful ; 
whereas  endeavbuting  alterations  is  only  Jaw- 
ibt,  or  unlawful,  as  it  i»  qualified  ;  and,  if 
qualificfd  in  the  oari's  teims,  can  never  be  un- 
lavKfuL    But,  says  the  advocate,  the  carl  de- 
clareg  himself  free  to  make  all  uteratioBs,  and 


so  he  Would  make  niieA  biilieve  that  the  earl  is 
for  madcing  aH  of  any,  withoqt  any  reserve ; 
whereas  the  earl's  words  are  most  express, 
ffia%  he  is,  Nt^er  for  making  all  or  any,  but 
only  for  Wishing  and  endeavonrihfif  fbr  such  as 
are  gOI)d  and  lawliil,  and  in  a  mwfVil  way  j 
which  no.  man  can  disown,  without  denying 
common  reason  ;  ifo^  no  sworn  oounsellor  di>- 
daim,  without  mailifest  perjury.  But  the  ad- 
vocate's last  conceit  is,  Tiiat  the  eati's  re- 
striction is  not  as  the  kmg  shall  think  fit,  or  as 
is  consistent  with  the  law^  hut  that  himself  is 
stBl  to*  be  judge  of  this,  and  his  loyalty  to  be 
the  standard.  But  first,  the  earPs  restriction 
expressly  according  to  loyalty,  which  In 
18  the  same  vdth  according  to  law, 


is 


good  sense 

and  the  vary  thing  that  the  king  is  ever  Ap- 
posed to  think.  Secondltr,  as  neither  the  ad- 
vocate, nor  any  oth^r  hitherto,  have  had  reason 
to  distingm'sh  the  exercise  and  actings  of  the 
earl's  loyahy,  from  those  of  his  majesty's  best 
subjects  ;  so  it  not  a  marvellous  thing,  that 
the  advocate  should  profess  to  tiiink  Tfor  n^ 
reality  he  cannot  thmk  it)  the  earl's  words,  his 
loyalQr  which  all  men  see  to  be  the  same  wiA 
his  duty  and  fidelity,  or  what  else  can  bind 
him  to  his  prince,  capable  of  any  quibble,  fkr 
more  to  be  a  ground  of  so  hornd  an  accusa- 
tion ?  Atid  whereas  the  advocato^ys,  the  earl 
is  still  to  be  judge  of  this ;  it  is  but  an  insiput 
cahimny,  it  being  as  plain  as  any  thin^  can  be, 
that  the  earl  doth  nowise  desiguiiis  thinking  to 
be  the  rule  of  right  and  wrong ;  bnt  only  men- 
tions it  as  the  necessary  application  of  these 
excellent  and  unerring  rules  of  religion,  law 
and  reason ;  to  which  he  plainly  raera,  and 
subjects  both  his  thinking  aitd  himself,  to  be 
judged  accordingly.  By  which  it  is  evident, 
that  the  earl's  restriction  is  rather  better,  and 
more  dutiful  than  that  which  the  advocate 
seems  to  desiderate:  and  if  the  earl's  re- 
strictions had  not  been*  f\ill  enough,  it  was  the 
advocate's  part,  before  administrating  the  oaUit 
to  have  craved  what  more  he  thought  neces- 
sary, \^liich  the  earl,  in  the  case,  would  not 
ha^  e  refused.  But  it  is  believed,  the  advocate 
can  yet  hardlj*^  propose  restrictions  more  fufl 
and  suitable  to  duty  than  the  fbte-mentionaf 
of  religion,  law  and  reason,  which  the  earl 
did  of  iiiniself  profer.  As  for  what  his  ma- 
jesty's advocate  adds,  That  under  such  pro- 
fessions and  reserves,  the  late  rebellions  and 
disorders  hare  all  been  carried  on  and  fo-. 
mented,  it  is  but  a  mere  vi^tu: ;  for  no  re- 
bellion ever  was,  or  can  be,  without  a  breach 
of  one  or  other  of  the  earPs  qualifications  i 
which  doth  sufficiently  vindicate  that  [iart  of 
the  earl's  explanation. 

The  advocate  insists  much,  that  *  any'  is  equi- 
valent to'  all  ;^  and  that*  all' comprehends  every 
particular  under  it ;  which  he  would  have  to 
be  the  deadly  poison  in  the  earl's  words  i  and 
yet  the  earl  may  defy  him  and  all  Ids  de- 
tracters,  to  find  out  a  case  of  the  Ifeast  undu- 
tifulnc^,  much  less  of  rebellion,  that  a  man 
can  be  gmlty  of,  while  he  keeps  within  the 
excellent  rdes  and  limitations  wherewith  iiM 


961}  STATE  TRIALS,  83  CHABtBS  IL  iS^l.^for  High  Trcamm. 


ise^ 


vNwibancnitioiied.  leonidtBllyoafiiither, 
Ikal  40  kiMigiiiary,  or  lalto'  extraruniit,  and 
rttcoloiiB  it  tkisjpretflBdedtreaKm,  ml  there 
isBolapenKni  in  Seodanii,  either  of  thme  who 
hlkTc  remed,  or  who  by  the  act,  are  not  caUed 
io  take  the  Test,  that  may  not  upon  the  same 
|aoiind  ahd  wprda  he  impeached,  via.  That 
iMj  are  not  bound  (and  so  without  doubt  both 
nay  and  doaay  it)  by  the  Te^  in  theirstation, 
ike.  to  with  and  endeavour  any  iteration,  &c. 
Nay,  I  desire  the  advocate  to  produce  the  man 
•mon^ooe  that  have  taken  the  Test,  that 
^nil  affirm,  that  by  taking  it  he  hath  bound  up 
tensdf  never  to  wish  of  endeavour  any  alter- 
alioB,  te.  according  to  the  earl's  qualifications, 
and  I  shaU  name  hundreds  (to  whom  his  hirh- 
OBBs,  as  you  have  heard,  may  be  added)  Siat 
vfli  saT  they  are  not  boundup. 

€b  tnat  by  this  conclusion,  if  it  were  yielded, 
aB  Soothnd  are  e<pially  gwkf  of  treason,  the 
advocate  hirasdf,  to  say  nothing  of  his  royal 
bighness,  not  exceuted  :  or  if  he  still  think  he 
is^  1  wish  he  would  testify  under  his  hand  to 
the  world,  that^  by  his  oath  he  is  bound  up 
never  to  wish,  nor  endeavour  any  alteration 
he  tlunks  to  the  advantage  of  church  or 
atate,  in  a  lawful  way,  nor  in  his  station, 
thoii^  neither  repugnant  to  the  Protestant 
rriigion,  nor  fais  toyal^.  And  if  this  he  do,  he 
does  as  a  man,  if  not  of  sense,  at  least  of 
honour ;  but  if  not^  I  leave  a  bhmk  for  his 
Cfdthefs. 

^  Bnt  that  yon  may  see  that  this  whole  aflhir 
is  a  deepmvstery,  pray,  notice  whatisolmct^ 
oi^agBinst  tne  last  part  of  the  explanation :  *  This 
*  lundentand  aaa  part  of  myoath.'  Which, 
says  the  advocate,  is  a  treasonable  invasion 
lipon  the  royal  legislative  power,  as  if  the 
earl  could  make  to  himself^  an  act  of  parlia- 
ment, since  he  who  can  make  any  part  of  an 
act,  mav  make  the  whole.  And  then  say  I, 
fiurewdl  an  takers  of  the  Test  with  an  expla- 
natioB,  whether  the  Orthodox  clergy,  or  earl 
QnccBsbBry  (though-  himself  justice  general) 
who  were  allowed  by  the  council  so  to  do ; 
■Being  that  whether  they  hold  their  esplana* 
thm  ror  a  part  of  their  oath  or  not,  yet  others 
Bsay*;  and  m  effect  aQ  men  of  sense  do  under- 
sfaiid  it  so:  and  thus,  in  the  advocate's  opi- 
niflB,  they  have  treasonably  invaded  the  legis- 
hitire  power,  and  made  an  act  of  parliament  to 
themselves:  neither,  in  that  case,  can  the 
councils  aHowanoe  excuse  them,  seeing  not 
only  the  earl  had  it,  as  well  as  they  ;  but  even 
the  council  itself  cannot  make  an  act  of  r»ar- 
liaBBent,  either  for  themselves,  or  others.  But, 
8b^  I  pretest,  I  am  both  ashamed  and  wearied 
of  this  trifling ;  and  therefore  to  shut  up  this 
head,  I  shall  only  give  a  f^w  remarks  :  first, 
ySQ  may  see^  by  the  acts  of  parliament  upon 
whfeh  tne  advocate  founds  his  indictment,  that 
as  to  ieasing-making  and  depraving  laws,  all 
of  them  run  in  these  plain  and  sensiole  terms  ; 
Ibe  inventing  of  narrations,  the  making  and 
teBing  of  lies,  the  ottering  of  wicked  and  un- 
trna  cahunnles,  to  the  sknder  of  kiiig  and  go- 
<>amwmt,  thadspwriag  of  his  law*  and  iw- 
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coastruiitf  Ua  proceedings,  to  the  engeaderinr  i 
of  discord,  moving  and  raising  of  hatred  aid 
dislike  betwixt  the  king  and  ms  people.  And, 
as  to  treason,  in  these  yet  more  positive  ferms  ; 
that  none  impugn  theViignity  and  authority  of 
the  three  estates,  or  seek,cr  procure  the  inno« 
vatioB,  or  diminution  thereof.  Which  are 
things  so  palpaUe,  and  easilv  discerned,  and 
withal  so  infimtely  remote  both  from  the  earl's 
words  and  intentions,  or  any  tderahle  omi* 
struction  can  be  put  on  either,  that  1  confess,  I 
never  read  this  indictment,  but  I  was  made  to 
wonder  that  its  forger  and  maker  was  not  in 
looking  on  it,  deterred  by  the  just  apprehen* 
sions  he  might  have,  not  only-  to  be  sometime 
accused  as  a  maniftst  depraver  of  all  law,  bnt 
to  be  for  ever  accounted  a  gross,  and  Bhost 
disiiigenuoiis  perverter  of  common  sense.  The 
earPa  words  are  sober,  respectful,  and  dutifully 
spoken,  for  the  exoneration  of  his  own  consci- 
ence, without  the  least  insinuatioa  of  either  re- 
flection or  slander,  madtk  less  the  impugning  of 
the  authority  of  parliament,  as  the  oirl  may 
appeal,  not  only  to  his  tnajes^'s  true  and  royal 
sense,  but  to  the  most  scrupuloaa  and  mca 
affecters  of  the  exactest  discerning ;  besides 
that  they  were  first  formally  tenderra  in  coun- 
cil, for  their  approbation,  and  by  them  directly 
allowed :  how  then  can  any  man  think,  that 
they  could  be  charged  with  the  g^realest  and 
vilest  of  crimes,  leasing-maldng,  depraving, 
perjury,  and  treason  ?  But  the  aidvocate  teUa 
us,  tfatat  there  are  some  things  which  the  kw 
commonly  forbids  in  genertu,  and  that  some 
inferences  are  as  natural  and  strong,  and  re- 
proach as  soon  or  sooner  than  the  plainest  de&* 
mations.  But  what  of  all  this  ?  Must  there- 
fore such  generals  be  left  to  the  phantastic  ap- 
plication of  every  wild  imagination,  to  the  con* 
founding  of  the  use  of  speech,  and  subverting 
of  human  society,  ana  not  rather  be  still  sub- 
mitted to  the  iudgment  of  common  siense^  for 
their  true  and  right  understanding,  and  tha 
deducing  thence  mese  strong  and  natubsl  in- 
ferences talked  of?  Of  which  good  senses  if 
the  advocate  do  but  allow  a  grain  weight,  it  is 
evident   that   the   inferences  he  here  libels 

r'nst  the  eavi,  must  infiUlibly  be  cast,  and  by 
rational  unbiassed  men  be  fiiund  strange, 
unnatural,  and  nJbnstrous.  , 

For,  Sir,  secondly,  pray  observe  these  nu 
tional  and  sound  maxims  he  sounds  his  infer- 
ences on,  and  they  are  manifestly  these ;  firsts 
That  he  who  says  he  will  only  obey  as  fai*  as 
he  can,  ioycnts  a  new  way  whereby  no  man  is 
at  all  bound  to  obey.  2dly,  That  he  who  in 
the  midst  of  hundreds  of  exceptions  and  con« 
tradictions,  objected  against  an  oath  injoined* 
,  by  act  of  parUament,  and  still  unanswered^ 
says,  that  he  is  confident  the  parliament  never 
intended  to  impose  contradictory  oaths,  re- 
proaches the  parliament.  Sdly,  That  he  that 
says  he  must  explain  an  ambiguous  oath  for 
himself  before  he  take  it,  renders  all  laws 
and  oaths  useless,  and  makes  himsdf  the  le- 
gislator. 4thly,  That  he  that  sap  that  ha 
takes  this  oat£»  as  for  as  it  is  consistent  with 

3Q 
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to  be  contradictioiis,  and  mooaRsCeiiciei  :  ami 
thereupon  had  proponed  one  or  two  such  as 
the  papers  abore  set  down  plainly  eoongli  hold 
out,  and  the  bishop  in  his  explanation  rather 
evades  than  answers  ;  would  it  not  be  hard, 
beyond  all  the  measures  of  ec^ohy,  and  cha- 
rity, to  look  upon  this  as  a  designed  reflectioB, 
far  more  a  malicious  and  wicked  slander,  woA 
the  blackest  treason  ?  Weseetbeactof  fwrlia- 
ment  doth  not  absolutely  ei\j(nn  the  taaiog  of 
the  Test,  but  only  proposeth  it  to  such  as  aie 
intrusted  in  the  government, 'widi  the  ordinarj 
certification,  either  of  losing,  or  holding  their 
trusts,  at  their  option.  We  know  also,  tfaakn 
cases  of  this  nature,  it  is  far  piore  suitable  bodi 
to  our  chiistian  liberty,  and  the  respect  we  owe 
to  a  christian  magistrate,  to  give  a  reason  of  ow 
conscientious  non-complianoe,  with  meeicBesiry 
and  fear,  than  by  a  mute  oompearence,  to  ftSi 
under  the  censure  of  a  stubborn  obfllinaey. 
And  lastly,  It  is  certain,  and  may  safdy  be 
affirmed,  without  the  least  reproacn,  that  par* 
liaments  are  not  infallible ;  as  witness  the  fre- 
quent changes,  and  abrogations  of  their  own 
acts,  and  their  altering  of  oaths  iropoaed  by 
themselves ;  and  cTen  of  this  oath,  after  it  ww 
presented,  which  the  earl  was  not  for  altering, 
so  much  as  it  was  done,  as  I  told  you  before : 
how  then  can  it  be,  that  the  earl  appearing 
before  a  christian  council,  and  there  declariBg 
in  terms,  at  the  worst  a  little  obscure,  because 
too  tender,  and  modest,  his  scruples  at  an  oatk 
presented  to  him,  either  to  be  freely  taken,  or 
refused,  should  fall  under  any  censure  ?  if  the 
eari  had,  in  this  occasion,  said  he  could  not 
take  the  Test,  unless  liberty  were  given  hhn 
first  to  explain  himself,  as  to  some  contnuho* 
tions,  and  inconsistencies,  which  he  conceived 
to  be  in  it,  though  he  had  said  far  more  than  is 
contained  in  his  contrarerted  explanation,  yet 
he  had  said  nothing  but  what  christian  liber^f 
bath  often  freely  ulowed  ;  and  christian  cfaa-> 
rity  would  readily  construe  for  an  honest  ex- 
pression of  a  commendable  tenderness,  withool 
any  imputation  of  reproach  against  eiUier  king* 
or  parliament.  How  much  more  then  is  his  part 
clear  and  innocent,  when,  albeit  so  many  thought 
the  contradictions  to  be  undeniable,  yet  eudi 
was  his  well-tempered  respect,  both  to  God, 
and  man,  to  his  own  conscience,  and  his  na* 
jest's  authority,  that  before,  and  not  after,  the 
takuig  of  bis  oath,  to  clear  himself  (in  the  midit 
of  the  many  exceptions  and  scruples  raised)  of 
all  ambiguities  in  swearing,  he  first  appHcs 
himself,  for  a  satisfying  expbnation,  to  the  par- 
liament, the  prime  imposers,  their  true  intea* 
tions  and  ^nuine  meaning,  and  then  gadMnng 
it  very  rationally,  from  the  oath's  consisteDey 
with  itself,  and  with  the  Protestant  HeligkKi, 
the  parliament's  aim  and  scope,  and  so  assert- 
ing the  king  and  parliament's  troth,  and  ho- 
nour, he  pliMses  the  relief  and  quiet  of  his  < 
conscience  in  his  taking  the  T^  with  this 

Elanation,  and  in  declaring  its  oongniity 
is  oath,  and  duty  of  allegiance. 
The  third  head  of  the  esd's  additioiial  de- 
fences, is  the  f uxtiier  dsnting  and  umpmiaf 


P,  and  the  Protestant  religion,  swears  no- 
thbg.  5thly,  That  he  that  decbres  himself 
not  tied  up  by  the  Test  from  endeavourinff,  in 
a  lawful  way,  such  alteration  as  he  thinks  to 
the  advantage  of  church  and  state,  consistent 
with  religion  and  loyalty,  declares  himself,  and 
all  others,  loosed  from  the  government,  and  all 
duty  to  it,  and  free  to  make  any,  and  all  altera- 
twns  that  he  pleases.  And  6thly,  That  he  that 
takes  the  Test  with  an  explanation,  and  holds 
it  to  be  a  part  of  his  oath,  iuTades  the 
iegislatire  power,  and  makes  acts  of  parUa- 
inmt. 

Upon  which  rare  and  excellent  propositions, 
I  dare  say,  the  earl  is  content,  according  to 
the  best  judgment  that  you  and  all  unbiassed 
nen  canniiuce,  either  of  their  truth,  or  of  my 
ingenuity  in  exceiping  them,  to  be  adjudged 
Ouiltv  or  not  Guilty,  without  the  least  fear  or 
apprenension  of  the  issue. 

<  And  in  the  third  and  last  place,  I  shall  only 
intreat^you  to  try  how  the  advocate's  reasoning 
will  proceed  in  other  cases,  and  what  brave 
work  may  be  wrought  by  so  useful  a  too), 
^oppose  then  a.  man  refuse  the  test  simply,  or 
ialls  intp  any  other  kind  of  nonconformity, 
either  civil  or  ecclesiastic,  or  pays  not  the  king's 
custom,  or  other  dues  \  or  lastly,  understands 
an  act  otherwise  than  the  advocate  thinks  he 
should,  is  not  his  indictment  already  formed, 
and  his  process  as  good  as  made  ?  viz.  That 
he  regards  not  the  law  ;  that  he  thinks  it  is 
nnjusuy  or  foolishly  enacted  ;  that  he  will  only 
obey  as  for  as  he  can,  and  as  he  pleases,  and 
thereby  renders  all  laws  useless,  and  so  re- 
proaclies  the  king  and  parliament,  and  impugns 
their  authority,  and  assumes  to  himself  the  le- 
^lative  [lower,  and  therefore  is  guilty  of  lea- 
eing-nuiking,  depraving  his  majesty's  laws,  and 
of  Treason;  of  which  crimes  above-mentioned, 
er  one  or  other  of  them,  he  is  actor,  art,  and 
part:  which  being  found  by  an  assize,  he 
ought  to  be  punished  with  the  pains  of  death, 
-fonaulture  and  escheat  of  lands  and  goods,  to 
iheterror  of  others  to  do  or  commit  the  like 
hereaiier.  And,  if  there  be  found  a  conrenient 
judge  the  poor  man  isundoubt^ly  lost. 

But,  Sir,  baring  drawn  this  parallel,  rather 
to  retrieve  the  earl's  case,  than  to  make  it  a 
precedent,  which,  I  hope,  it  sfiall  never  be,  and 
chusinff  rather  to  leave  the  advocate  than 
follow  Bim  in  his  follies,  I  forbear  to  urge  it 
further. 

These  things  eonsidered,  must  it  not  appear 
strange,  beyond  expression,  how  the  earl*» 
explanation,  such  as  it  is,  did  foil  under  such 
enormous  and  grievous  misconstructions :  for, 
seltingf  aside  the  councirs  allowance  and  appro- 
bation, (which  comes  to  be  considered  under 
the  next  head)  suppose  the  earl,  or  any  other 
person  called  before  the  council,  and  there  re- 
quired to  take  the  Test,  had,  in  air  due 
humility,  said,  either  that  he  could  not  at  all 
take  it,  or,  at  least  not  without  an  explanation, 
because  the  Tost  did  contain  such  things,  as, 
aotonlv  he,  but  many  other,  and  those  the  best 
ef  the  loyal  and  orthodox  deigyy  did  apprehend 
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of  hiBrgromids  oCezculpatioDJ  above  adduced 
and  repelled :  wliich  were,  first,  that  l>ef ore  the 
«ari  md  ofler  his  explanation  to  the  coundl,  a 
great  many  napers  were  spread  abroad  by  some 
of  the  orthoQOx  clergy,  charging  the  Test  with 
contradictions  and  inconsistencies.    2d1y,  That 
there  was  a  paper  pennckl  by  a  reverend  bishop, 
and  present^  and  read  in  council,  and  by  them 
allowed  to  be  printe<i,  which  did  contain  the 
aame,.  and  far  more  important  things  than  any 
can  be  found  in  the  earFs  explanation  :  and 
QODsequently,  far  more  obnoxious  to  all  his  ma- 
jesty's advocate's  accusations.    Sdly,  That  the 
OKphnation  upon  if  hich  he  was  indicted  was 
piQolicly  by  himself  declared  in  council,  and  by 
the  council  allowed ;  so  that  the  oath  was  ad- 
ministrate to  him,  and  he  received  to  sit  in 
council,  and  vote,  by  his  highness,  and  the  rest 
tf  the  members,  with,  and  under  this  express 
qualification. ' 

•  But,  to  all  urged  for  the  earl's  exculpation, 
liK  advocate  makes  one  short  answer,  viz. 
That  if  the  earl's  paper  did  infer  the  crimes 
charged  on  it,  a  tnousand  the  like  offences 
cannot  excuse  it.    And  his  majesty  is  firee  to 

rsue  the  offenders,  when,  and  in  what  order, 
thinks  fit:  which  answer  doth  indeed  leave 
the  council,  and  all  concerned,  in  his  majesty's 
nercy :    but  that  it  doth  no  way  satiny  the 
carl's  plea,  is  manifest :  for,  the  first  ground  of 
enculpation,  viz.  That  before  the  eari  did  offer 
lus  explanation,  a  great  many  papers,  writ  by 
the  orthodox  clergy,  and  others,  were  abroad, 
chargiufif  the  Test  with  contradictions,  &c.  was 
Aot  uledp^  by  the  earl  merely  to  justify  his 
explanation  by  the  multitude  of  the  like  papers, 
mnd  so  to  provide  for  an  escape  in  the  crowd  ^ 
but,  the  earl  having  most  rationally  pleaded, 
that  his  explanation  was  given  in  by  him,  after 
these'  nuiny  scruples  and  objections  raised  by 
•oihen  were  abroad,  it  was  a  good  plea,  firom  a 
IBMMt  pregnant  circumstance,  clearing  both  the 
lieaign,  and  sense  of  his  words,  from  the  foul 
aopersions   of  reproaching,    and   depraving, 
thrown  upon  them :   seeing  the  words  spoken 
by  him  under  the  motive  of  such  a  circum- 
ttance,  by  all  fair  rules  of  interpretation,  instead 
of  being  judged  misconstruing  and  depraving, 
Ooold  only  be  understood  as  a  seasonable  as- 
aerting  of  the  integrity  of  the  parliament's  in- 
tentions, and  the  uprightness  of  the  earl's  con- 
seienoe ;  which  argument  being  in  reason  un- 
anawerab]e,it  necessarily  follows,  that  the  advo- 
Mte's  return  to  the  first  gp'onnd  was  neither 
•ufficient,  nor  pertinent,  and  that  therefore  the 
exculpation  was  unjustly  repelled.    But  next, 
the  second  ground  of  exculpation  is  so  far  from 
being  answered  by  the  advocate,  that  it  does 
not  appear  it  was  so  much  as  understood  ;  for, 
the  earl's  airgument  being,  that  words  allowed 
and  approven  by  the  council,  can  never  fall 
'Under  the  accusation,  either  of  leasing-making 
or  slandering  his  majesty's  proceedings,  or  de- 
pnving'  laws,    and  acts  of  parliament,  as  is 
evident  in  itself,  and  granted  by  the  advocate, 
wheitt  he  atysthat  an  explanation,  though  re- 
^floatipgon  the  king  .and  government  (which 


the  earl's  was  not)  yet,  if  allowed  b]^  the  coun- 
cil, is  to  be  sustained.    But  so  k  16,  thatthe 
council  hath  allowed  the  words  contained  iu 
this  explanation  contraverted,  both  in  them- 
selves, and  also  in  their  equivalent,*  and  far 
more  important  expressions :  as  for  instance, 
not  only  by  acce^inp^  the  earl's  explanation 
(as  shall  be  cleared  m  the  next  plao^)  but  by 
giving  warrand  for  the  publication  of  the  Mshop 
of  Edinburgh  his  Vindication  ;  wherein  first, 
foi' obviating  the  contradictions  objected  from 
the  confession  of  faith,  he  positively  asserts, 
that  by  die  Test  men  do  not  swear  to  own 
every  article  of  that  confession  ;  and  yet  tha 
Test  binds  expressly  to  believe  that  confession  to 
be  founded  on,  and  agreeable  to  the  word  of  Ood, 
and  never  to  consent  to  any  alteration  contrary 
thereto,  or  iUconsistent  therewith  :    so  that  ha 
gives  both  the  Test  and  the  parliament  the  lie. 
And  then,  for  removing  another  scruple,  h^ 
tells  us.  That  by  the  Test  men  are  not  bound 
up  from  reeular  endeavours  to  rectify  or  better 
the  established  government,  both  of  church  and 
state,  which  is  clearly  the  same  thing,  (bifl 
not  so  well  cautioned)  w^  that  ^ilMi  in  tha 
earl's  case  is  made  a  ground  of  treason  :  fiiom 
which  it  unquestionably  follows,  that  tiieearl'a 
words,  having  been  allowed,  and  approved  by 
the  council,  could  never,  in  law,  or  reason,  ba 
thereafter  made  a  ground  of  accusation,  by  any, 
much  less  by  themselves.    Now  I  desire  to 
know  where  the  advocate,  in  aD  his  plea,  doth 
so  much  as  notice,  far  less  answer,  this  de* 
-fence  ;  or  what  his  tellinff  us,  a  thousand  of- 
fences of  the  like  nature  doth  not  excuse  one, 
either  doth,  or  can  signify  ?"  seeing  this  ar- 
gument for  the  earl,  instead  ofpleadingexoosea 
doth  justify  the  matter,  and  for  evei*  purge  all 
shadow  of  offence,  or  ground  of  quarrel,  which 
will  be  yet  more  apparent,  when  you  shall  add 
to  this  tne  third  ground  of  the  earl's  excnlpation, 
viz.  That  the  explanation,  whereupon  the  «irl 
was  indicted,   was  publicly    by  himself  de- 
clared in  Council,  allowed  and  accepted :  In* 
somuch,  as,  after  he  had  given  his  explanation 
as  the  sense  wherein  he  was  free  to  swear  the 
Test,  the  oath  was  thereupon  administrate  to 
him,  and  he  received  to  sit,  and  ^ vote  as  a 
counsellor.    Whereby  it  is  evident,  *  that,  by 
this  allowance,  and  acceptance,  the  earl's  eacpla- 
nation  became  the  council's,   as  much  as  if, 
after  the  earl's  pronouncing  the  words,  they 
had  verbatim  repeated  them^  and    told  him, 
Aey  were  satisfied  he  should  swear  the  Test 
in  these  terms  :  and  whether  this  ought  not  to 
be  a  sufficient  exoneration  to  the  earl,  let  alt 
men  judge.    The  advocate  makes  a  noise,  that 
in  the  case  of  an  oath  required,  the  taker  ought 
to  swear  it  in  the  sense  of  the  imposer,  (which 
none  doubts)  and  then  runs  out,  that  the  earl 
in  place  of  taking  it  in  the  imposer's  sense,  did 
unwarrantably  intend  a  sense  of  his- own,  to  the 
eluding'  and  trustratine  of  the  obligation  of  this 
and  all  other  oaths.     But  all  this  is  nothing  to 
the  purpose  ;  for  waving  that  in  the  earl's  case 
it  is  most  imnertinent  to  talk  of  his  obtruding 
of  a  sense  to  neehiding,  and  frustrating  ofth« 
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obligation  of  his  oath,  sefdng  bis  oath- was  not 
tlien  given,  or  at  all  in  beings  it  is  expressly  al- 
Tedgedby  the  carl^  and  notour  that  tne  expla- 
nation tendered  by  hira,  when  called  to  tako 
the  Test,  was  accepted  by  the  council,  aud  the 
eath  thereupon  administrated,  and  so  the  eai'l 
freely  joins  issue  with  the  adv<>cate,  and  ac- 
knowledging that  the  taker  of  tlie  oath  ought 
to  swear  in  Uie  sense  of  the  imposer,  subsumes 
*  in  termihis,'  that  he  himself  did  swear  so,  and 
not  otherwise,  inasmuch  as  he  did  swear  in  ^ 
sense  accepted  by  the  council,  before  he  gave 
bis  oath,  as  is  eTident.    1.  By  their  command- 
ing him  lo  sit  after  he  bad  sworn  ;  and  2.  In 
that  neither  the  advocate,  nor  any  other,  had 
ever  the  confidence  to  ^uf^rrel  his  sitting,  as  a 
breach  of  the  law,  which  no  doubt  they  had 
done,  if  not  convinced  that  by  taking  the  oath, 
he  had  satisfied  the  act  of  parliament ;  which 
things,  in  true  dealing,  and  the  construction  of 
aU  honest  men,  are  the  same  as  if  the  oath  had 
been  required  of  him  by  the  council,  in  the 
T  ery  «ense  and  words  of  this  explahation.  Nei- 
ther is  it  material  whether  the  explanation,  of- 
fered'by  the  earl,  dq|h  deserve  (as  certainly  it 
doth  not)  these  many  ill  names,  which  the  ad- 
vocate would  fiX' upon  it ;  because,  though  it 
had  been  much  worse  than  it  is^  yet  being  of- 
fered  to  fhe  council,  and  submitted  to  their 
judgment,  and  tfiey  having  accepted  of  it,  the 
thing  bccanne  quasi  res  judicata,  and  cannot  be 
retracted,  without  subveiting  the  surest  rules, 
both  of  truth,  and  government.    The  advocate 
indeed  tells  us,  1.  That  tlie  councQ  heard  not 
the  earPs  explanation':    But  I  hav^ already 
told  you,  they  did  hear  it,  and  the  earl  is  still 
ready  to  prove  it :  and  suppose  some  say  they 
did    not  hear    it    distinctly,  (as  what  thii\|^ 
apoke  in  coundl  is  distinctly  heard  and  consis- 
dered  by  all  ?)  Yet  it  being  certain  that  they  did 
all  approve  it,  it  is  suftident  to  the  earl :  and  it 
IS  only  their  concern,  whether  in  approving 
what  they  did  not  hefo*,  they  observed  their 
oath  de  fideli,  Sec.    or  not     His   highness, 
who   the  earl    was  nio^t  concerned  should 
hear,  did   certainly-  hear^  as   himself  after- 
wards adcnowledged.    2.  The  advocate  says, 
that  the  hearing    and   allowing   tho  earl  to 
«it,  is  no  relevant  plea ;  yea  farther,  though 
all  the  council  had  aUowed  him  that  day,  yet 
any  of  his  majesty's  officers  nught  have  quar- 
relled him  the  next  day.  But  first,  I  woidd 
gladly  know,  upon  wliat  head  P  for  if  upc9D( 
obtruding  a  sense  of  bis  own,  it  is  undeniable; 
that  whatever  the  sense  was,  the  obtruding  of 
it  was  purged  by  the  council's  acceptation,  and 
it  became  theirs,  and  was  no  more  his.    But  if 
the  advocate  doth  think,  that  even  the  matter 
iA  the  explanation,  though  allowed  and  ac- 
cepted, may  still  be  quarrelled:  Then,  1. 1 
hope,  he  will  consider  in  what  terms  be  doth 
it ;  for  if  he  charge  it  after  it  becomes  the 
council's  (as  in  truth  he  hath  done  already)  with , 
iliesame  Hberiv  wherewith  be  treats  jt  as  the 
earl's,  he  runs  fair  to  ipake  himself  the  ammtest 
defamer  and  slanderer  of  the  king  and  counci], 
'*^'"  ever  yet  atlempM  it.   But  sdly,  It  meats 


a  worse  nraje  thaa  I  ana  im  tq  gire  itt  to  «av» 

that  an  explanation  allowed  by  the  eooncal,  in  tot 
administratuig  of  an  oath  proper  to  he  adiiu<s 
nistrat  by  them,  doth  not  segure  tiie  taker  as  t9 
{hat  sense,  hotli  io  law  and  oonscience ;  Seeing 
in  efiect  this  quite  takes  away  the  best  gnmnda 
of  assurance  among  men,,  and   turD»  tbiar 
greatest  security  to  Uieir  greatest  snare.    Aad 
3dly,  If  this  be  sound  doctrine,  it  is  worth  4m 
enquiring,  what  security  the  clergy,  to  whom 
the  council,  aa  you  have  heard,  aid  indulge  aa 
explanation,  have  thereby  obtained ;  For  as  ta 
such  laicks  as  did  only  at  theur  own  hand  take 
hold  of^and  snatch  at  this  indulgence,  not  pro- 
vided for  them  by  the  council's  act,  it  is  clear 
their  doom  is  Jight.     It  is  not  here  debated 
how  fiir  that  expucation  of  the  council's  mi^ 
satisfy,  and  ^wet  conscience,  let  such  eeiH 
cem^  see  to  it.    Some  please  themselves  witU 
a  general  notion,  That  if  the  sense  given  by. 
the  administrator  be  sound,  then  it  is  vso  safe, 
whether  it  be  agreeable  to  the  plain  and  m- 
nuine  meaning  of  the  oatk  or  not ;  navt  wne** 
ther  it  be  agreeable  to  the  sense  of  the  &rsi  im-^ 
posers,  or  not :  But  others,  who  consider  moie 
tenderly  what  it  is  to  swear  in  truth,  and  m 
jud^nent,  think  it  father  a  propbanation,  asd  « 
sinful  preferring  o^  the  credit  of  men  to  thu 
glor)'  of  the  Almighty,  to  offer  to  ap^ooth  aa 
oath  by  a  disagreeable  interpretation,  when  iia 
effect  the  oath  itself  ought  to  be  changed ;  Biit 
the  thing  in  question  is  about  the  secoiity  el 
life  and  fortune ;  for  seeing  the  council's  ex- 
planation is,  at  least,  to  say  no  worae,  liaHa 
enoufi^h  to  the  calumnies  of  an  inventive  malice^ 
and  die  advocate  telleth  us,  Though  aM  Ilia 
council  had  allowed  a  man  to  swear  with  aa 
explanation,  yet  any  of  his  m^esty's  offioeia 
may,  the  next  day,  quarrel  liim  ;  it  is  evideat 
that  this  allowance  can  afford  him  no  9e^iuily» 
It  is  true,    the   advocate  may  alledge,  a^il 
possibly  find  a  diflTerenoe  betwixt  the  cooncQIik 
emitting,  and  their  accepting  of  aaex|ilaQar 
nation.    But  as  in  truth  there  ia  none,  tfrnn-. 
than  betwixt  a  mandat  and  a  radhabitioii ;  ae 
I  am  confident,  if  ever  the  thing  conne  to  be; 
quesdohed,  this  pretence  wUl  evaush,  and  coma, 
to  nothing. 

It  is  likewise  to  be  remembered,  Tha^wlm^ 
the  earl,  the  next  day  after  he  took  the  Te«^ 
was  questioned  for  the  explanation  he  ha^ 
made,  and  required  to  exhuHt  a  copy  ^whidk> 
was  idlerwards  made  the  ground  of  nia  qidictr 
ment)  so  soon  as  he  observed  that  some  heganv 
to  carp,  he  refused  to  ^ign  it,  jema^ded  it  back» 
and  would  have  destroyed  it,  as  you  hare 
heard,  which  were  all  clear  ac^  of  disowning, 
and  retractbg,  for  eviting  offeQjCe«  an4of  theni- 
selves  sufficient  io  have  prevented  any  further 
enquiry ;  there  being  nothi|^g  more  just  ami 
human,  than  that  words,  thougji  at  the  first, 
hearing,  offensive  ;  yet  if  instantly  retcacted, 
when  questioned,  should  be  past:  But  tbilt 
as  well  as  otlier  things,  must  ini  the  earl'a  pasa 
be  singular ;  and  whether  he  plea4  the  oosn-. 
cil's  allowing,  or  his  own  disowning  (aa  ia 
efiect  he  doth  both)  it  is  equaQy  to.  no  f-'-pra^i 
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tkethiilg  ditemmM  nmnt  be  aebomplished. 
Yoti  hem  bdbire,  how  tet  a  reverend  mshop, 
•nd  msny  of  the  orthodox  clergy,  did  take  a 
fiir  greater  liberty  of  explanatioB  tha^  the  earl 
ptetended  to:  yon  see  also  that  first  the  ooim* 
dl  aJlows  his  words,  whereapon  he  rests: 
And  when  he  finds  that  they  begin  to 
^•llcofp,  he  is  wiBing  to  disown:  And 
wilhal,  it  Is  undeniahie,  and  acknowledged  by 
the  oooncil  themselres,  that  the  Test,  as  it 
elands  in  Ae  act  of  parliament,  is  ambiguous, 
aikd  needs  to  be  explained :  And  the  earl  may 
ooaftdeothr  arer,  that  of  idl  the  explanations 
that  have  oeen.  offered  (even  a^  the  council's 
not  excepted)  his  is  the  most  safe,  sound,  and 
least  disagreeable  to  the  parliament's  true 
sense  and  meaning.  And  yet  when  all  others 
eacape,  he  alone  must  be  seized ;  and  for  a  thing 
•o  openfy  innocent,  clearly  justifiable,  and  un- 
deniably allowed,  found  guilty  of  tlie  worst 
of  crimes,  even  leaeing-making,  leasiiuf-teU- 
ing,  denraTing  of  laws,  and  treason ;  but  all 
thise  tfauigs  God  Almighty  sees,  and  to  him 
the  jodgment  yet  belong. 
.  And  thus  fleaye  this  discourse,  shutting  it 
up  with  the  case  of  archbishop  Cranmer, 
ptaiidy  parallel  to  the  earl's,  to  show  how 
mach  he  was  more  faronrably  dealt  with  by 
the  king,  and  government,  in  th«)se  days,  than 
the  carl  now  is,  though  he  live  under  a  much 
BMM  neroiful,  and  just  prince,  than  that 
worthy  prehle  did ;  for  Cranmer  being  called 
and  promoted  by  Henry  8,  of  England  to  be 
ardroishop  of  Canterbury,  and  finding  an  oath 
was  to  be  offered  to  him,  which,  in  his  appro- 
bensioA,  would  bind  him  up  IrtMn  what  he  ac- 
counted  his  duty,  he  altogether  declined  the 
dignity  and  prefierment,  unless  he  were  al- 
lovped  to  take-the  oath  with  such  an  explana- 
tieii  as  he  himself  proposed,  for  salving  of  his 
ceuwaenee ;  and  though  this  oath  was  no  other 
duui  the  statute,  and  solemn  oath,  that  all  his 
>rs  in  that  see,  and  all  the  mitred 


devgyin  Bnghmd,  had  sworn,  yet  he  was  ad- 
mitted to  take  it,  as  you  see  in  Putter's  Church 
Hist,  of  Britain,  lib.  5.  p.  185,  and  186,  with 
tfya  formal  protestation. 

*  In  nonune  I>omini,  Amen.  Coram  vobis, 
9ec.  ffwk  est,  aut  eritmese  voluntatis,  aut  inten- 
tioDis,  Mprhujusmodi juramentum  vel  juramen- 
ta,  oiMi]itercunq[oe  verba  in  inds  posita  sonare 
▼idoidntur  me  obbspsre  ad  aliquid,  ratione 
corundum,  posthac  oicendum,  fiiciendum,  aut 
attentandmn,  quod  erit,  autesse  videbitur,  con- 
tra -Legem  Dei,  vel  contra  illostrissimum 
Re^em  nostrum  Anglice,  Legesve,  aut  preero- 

Sativas  Ejusdem :  £t  quod  non  intendo,  per 
ojusmodi  juraHientum,  vel  juramenta,  quovis 
ttiodo  me  obligate,  qui  minus  libre  loqui,  con- 
nulere,  aut  consentire  valeam^in  omnibus,  et 
singulis  reformationem  Religionis  ChristianK, 
Ckibcrnationem  Eoclesis  Ang;licanK,  et  Prse- 
lOgativam  Coronse  ejusdem  Reipublicoe,  vel 
eoimnoditatem  eamndem,  qunquo  mode  con- 
ofllnaentibus ;  et  ea  ubiqne  exequi,  et  refer* 
mare,  quce  m9ii  iq  Ecclesia  Anglicana  refor- 
•Manda-  viddMmdir:   Et  fleeniidani  hanoin- 
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''  terpielalioncm,  et  inteUectum  hnnc,  et  mm 
aliter,  ne^na  alia  modo,  dictum  iuramentam 
me  preestuurum  protestor,  et  profiteor*' 
That  is  to  say,  '  In  the  name  of  God^ 
Amen.  Before  you,  &c.  It  neither  is,  nor 
shall  be,  my  will  or  meaning,  by  this  kinid  of 
oath,  or  oaths,  and  however  the  words  of 
themselves  shaU  seem  to  sound  or  signify,  ttt 
bind  up  myself,  by  virtue  hereof,  to  say,  da, 
or  endeavour  any  thing,  which  shall  reauy  bCf 
or  appear  to  be,  against  tbe  law  of  €M,  or 
against  our  illtistnous  king  of  Englaad,  oi^ 
against  bis  laws  and  prerogatives:  And  that 
I  mean  not,  by  this  my  o«tb,  or  oadis,  an3r 
ways  to  bind  up  myself  from  speaking,  con* 
sutting,  and  consenting  freely,  in  a!u,  and 
every  thing  in  any  sort  conoeminflr  the  refor« 
mation  of  the  Christiaa  refirion,  the  govern- 
ment of  the  Church  of  Entfiian^  and  the 
prerogative  of  the  crown  of^the  Common- 
wealth thereof,  or  their  advantage ;  and  fVoni 
executing,  and  Toforming  such  thmgs  as  I 
shall  think  need  to  be  reformed  in  the  Churdb 
of  Engtand :  And  acoording  to  this  explana- 
tion, and  sense,  and  not  other  vrise,  nor  m  any 
other  manner,  do  I  protest,  and  profess,  that  1 
am  to  take,  and  perform  this  oalh.' 
Nor  did  that  excellent  person,  says  Mr, 
Fuller,  smother  this  privately  m  a  comer,  but 
publicly  interposed  it  tnree several  times;  once 
in  the  Charter-house,  before  authentic  wit- 
nesses; again  upon  hjis  bended  knees,  before 
the  high  altar,  in  view  and  hearing  of  many 
people,  and  bishops  beholding  him,  when  he 
was  consecrated ;  and  the  tbu*d  time,  when  h« 
received  the  pall,  in  tbe  same  place. 

Now  would  it  not  be  very  strange  if  the  like 
liberty  should  not  be  allowed  to  the  eari,  under 
his  migesty,  in  reference  to  the  Test,  which 
Heniy  die  8th,  a  prince  that  stood  aa  much 
on  his  prerogatiTe  as  ever  any,  did  vouchsafe 
to  this  Thomas  Cranmer,  who,  as  another' 
historian  observes,  acted  foiriy,  and  above* 
board :   But  there  wanted  then  the  high  and' 
excellent  designs  of  the  great  ministers,  the 
rare   fidelity  of  counsellors,   sound  rdi^On, 
and  tender  piety  of  bishops,  solid  law  and 
learning  of  advocates,  incorri^tible  integrity* 
of  judges,  and  upright  honesty  of  assizers, 
that  now  we  have^'  to  get  archbishop^Cranmer 
accused,  and  condemned,  for  leasing-naking, 
depraving  laws,  perjury,  and  treason,  to  whidi 
aceusation  his  explanation  was  certainly  no  lesi 
obnoxious  than  the  eari's. 

But  I  hasten  to  the  fourth,  and  last  head  oT 
the  earl's  additional  defences,  viz.    The  re- ' 
moving  certain  groundless  pretences,  alledged 
by  the  advocate,  for  aggravating  the  earPa.' 
on^ce:  As  1.  That  the  earl,  being  a  peer, 
and  member  of  parliament,  should  have  known 
the  sense  of  the  parliament,  and  that  neither 
the  scruples  of  the  clergy,  nor  the  council's' 
proclamation,   designed  for  mere  ignorants, 
could  any  way  excusethe  earl  for  offering  such ' 
an  explanation'.    But,  first,  the  advocate  might 
hate  remembered,  that  in  another  passage  he ! 
tales  the  earl  as  having  debated  in  parliam«Dt' 


971}    STATE  TRIALS,  33  Charlbs  II.  l681.^7K«/  ^efe  BaH^Atgyle^    [97t 

r  nribe,  Imt  to  swear  tins' ConiMMMi  of  PallJi. 
Which  agniD,  to  ansirer  the  budiop'fl  cfitie  of 
four  days,  was  morethim  70  yem  lifter  it  was 
UDbersally  reeeiveil.     It  is  tme^thftt,  when 
the  bishop  finds  himself  strajtened  how  to  an- 
swer obj^ODS,  he  is  tbroed  to  make  use  of  the 
new  gloss,  I  shall  not  call  it  oTOileaBS^  wberehy 
the  Protestant  religion  is  mad^  lo  be  Sworn  t» 
only  as  every  man  pleases  to  interpret,  and  at 
fn  as  may  be  consistent  with  any  new  pliiMsiiiies 
of  state.    But  the  parliament  certaiaiy  (1  do 
not  speak  ironically)  did  intend  by  this  Tos^  to 
swear  and  assert  the  true  Protestant  rehgiOB, 
and  the  said  Confession  of  Faith,  whatefvr  may 
be  now  pretended.    The  earl  oould  not  also 
but  very  well  remember  what  his  highness  had 
said  to  himself,  about  the  inserting  S  tiie  Con- 
fession ;  and  no  doubt,  the  advocate,  if  ing^ 
nious,  knows  all  tliis :  For  the  thing  was  at 
that  time  matter  of  common  talk,  and  iadeedy 
till  papers  objecting  oontradictions,  and  iaoon*' 
sistencies  betwixt  the  Confession  and  th^  rest  of 
the  Test,  began  to  be  so  numerous,  which 
about  the  cm  of  October,   that  there 
possibiiity  leit  to  answer  them,  but  by  alledging^ 
riiat  in  the  Test  men  do  not  swear  to  eveiy 
article  and  <  proposition  of  the   Confessioo,  \A 
only  to  the  protestant  religion  therein  coataiiied^ 
this  point  was  never  doubted.    And  whi 
this  answer  be  true,  and  a  solid  vindication, 
sonant  to  the  words  of  the  Test,  or  a  oirail 
evasion  enervating  all   its    ibree,  let 
judge.    But  the  advocate  says,  M^heo  it 
moved  in  parliament  to  read  the  Confessiont  k 
was  wavea  :  Most  true ;  and  the  reason  given 
by  the  bishops  tor  it  was.  That  it  was  notour^ 
they  knew  it,  and  it  was  already  insert  in  4hft 
acts  of  parliament :  And,  the  truth  was,  th» 
reading  of  it  would  have  spent  more  time  than 
was  allow  ed  on  examining  tiie  whole  Teste  - 14 
was  likewise  late,  after  a  long  sederuBt»  and  ii 
was  resolved  to  hove  the  act  passed  that  nigb^ 
and  so  it  went  on :  But  it  was  likewise  moived 
to  read  the  Covenant,  seeing  it  was  to  be  dis- 
claimed, and  this  was  flatly  refused.     Amk 
will  the  advocate  thence  inter.  That  by  the  Test 
the  Covenant  is  not  allured,  albeit  it  be  moot 
certain,  that  many  in  the  parliament,  at  that 
time,  had  never  r»d  the  one  or  the  other  ?  Bat> 
to  follow  the  advocate's  excursions,  and  answir 
them  more  particularly  :  Themolioa.feir  road 
iiig  the  Confession  bemg  made  on  this  very  oo- 
casion.  Because  it  was  to  be  insert  in  the  Test 
and  sworn  to,  concludes  enough  against  him: 
For  nobody  can  be  so  eflronted  as  to  say«  it  waa 
used  in  parliament  as   an  argument  not   to 
read  it,  because  it  was  not  to  be  sworn  to,  bnt 
(though  it  cost  a  debate)  it  was  plainly  agreed 
to  be  swoni  to,  and  therefore  insect.  .  Sdhr. 
Can  any  man  doubt,  tlie  Confossiou  waa  to  be 
sworn  to,  when  it  is  notour  that  several  that 
were  members  of  jmrliaipent,  and,  by  reason  of 
offices  they  ei:\|oyed,  were  called  to*  swear  tha 
Test,  pretending,  with  reason,  tendemeai  ot*nn 
oath,  did,  before  swearing,  mal^e  a  fashion  at 
leata  of  reading  and  studying  the  Confessiaoy  ^ 
satisfy  themsdves  how  wt  tfaay  oiight  swmt  it.* 


iigainst  the  Test,  wherdby  k  is  easy  to  _ 
that  the  earl  having  been  m  the  matter  of  the 
Test  a  dissenter,  this  quahty  doth  rather  justitV 
than  aggiavate  the  eturl's  scrupling.     Sdly,  If 
the  proclamation  was  designed  for  the  mere 
iffuorants  of  the  clergy,  as  the  advocate  calls 
them,  who  knew  noming  of  what  had  pest  in 
parliament,  an  explanation  was  iar  more  ne- 
cessary for  the  earl,  who  knows  so  little  of 
what  tne  advocate  aUedges  to  have  past  inpv- 
liameat,  viz.    That  the  Confession  of  Faith 
was  not  to  be  sworn  to  as  a  part  of  the  Test, 
that  of  necessity  (as  I  think)  be  must  know  the 
contrary ;  inasmuch  as,  first,  as  this  Lb  obvious 
from  the  express  tenor  of  the  Test,  which  binds 
io  own,  and  profess  the  true  Protestant  religfioh, 
contained  in  the  Confession  of  Faith,  and  to  be- 
lieve the  same  to  be  agreeable  to  the  word  of 
God  'f  as  also  to  adhere  thereto,  and  never  to 
consent  to  any  change  contrary  to,  or  incon- 
sistent with  the  said  iProtestant  religion,  and 
Confession  of  Faith :  Which  to  common  sense 
appears  as  plain,  ami  evident,  as  can  be  can- 
tn\ed,  or  cfcsired.     But  Sdly,  It  is  very  well 
known,  that  it  was  expressly  endeavoured,  and 
eaiTied  in  parliament,  that  the  Confession  of 
Faith  should  be  a  part  of  the  Test  and  Oath; 
For  the  Confession  of  Faith  being  designed  to 
be  sworn  to,|  by  an  act,  for  securing  the  Pro- 
testant religion  (which  you  have  neard  was 
prepared  in  the  articles,  but  afterwards  thrown 
out)  when  tliis  act  for  the  Test  was  brought 
into  the  parliament,  some  davs  after,  .by  the 
bishop  of  Edinburgh,  and  others,  the  Con- 
fession was  designedly  left  out  of  it :    But  it 
being  again  debated  that  the  bare  naming  of 
the  Protestant  religion,  without  condescend- 
ing on  a  standard  for  it,  was  not  sufficient, 
the  Confession  of  Faith  was  of  new  added: 
And,   after  the    affirmative  clause  for  own- 
ing it,  and  adhering  to  it  was  insert,  upon 
4  new  motion,  the  negative,  never  to  con- 
sent to  any  alteration,  contrary  to,  or  incon- 
jisteot  with  the  said  protestant  reli^on,  and 
Confession  of  Faith,  was  also  subjoined:  but 
not  without  a  new  debate  and  opposition  made 
against  the  words,  *  And  Confession  of*  Faitii,' 
by  the  bishop  of  Edinbuigh,  until  at  length  he 
awo  yielded  ;  all  which  it  is  hope<l,  was  done 
for  some  purpose:  And  if,  at  that  time,  any 
haddoumed  of  the  thing,   he   had  certainly 
been  ju(]|fed  most  ridiculous :    For  it  was  by 
that  addition  concluded  by  all.  That  the  Con- 
fession was  to  be  sworn  to,  for  he  ^kes  pains 
to  justify  it«-  thoogb  calumniously  enough, 
alledging.  That  it  was  hastily  compiled,  in  the 
short  space  of  four  days,  by  some  buronsand 
ministers,  in  the  inhmcy  of  the  Ilefurmatiun. 
Where,  by  the  by,  you  see  he  makes  no  reckon- 
ing of  M  hat  the  act  of  narliament,  to  which  the 
Test  refers,  expressly  oears,  viz.  That  that  se- 
cond ratification  1507,  which  we  only  have  re= 
corded,  was  no  less  than  seven  years  after  this 
Confession  was  first  exhibited,  and  a^jpi'Dven 
A,  D.  1560.    But  moreover,  he  tells  us,  That 
the   doctors  of  Aberdeen,  who   refused   the 
Covenant,  were  yet  willing  not  only  to  sob- 
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And  thal^HSWMdoiie  by  an 
thensdires.-  Lastly j  It  is  certain  thut,  when, 
in  the  en4  of  October,  the  bishofp  ot'  Bdinbnrgh 
M  i^iiBfrel  sir  George  Lockhart,  for  causing 
the  Confession  Co  be  insert  in  tlie  Test,  and  be 
answered  that  without  it  a  Turk  mig^t  sign  the 
TesC^  it  was  not  then  pretended  by  the  bishop 
thai  ^e  confession  was  net  to  be  sworn  to,  and 
therefore -he  at  that  time  bad  no  repiy. 

But  this  is  a  debate,  I  confess,  not  altdgetber 
necessary  for  my  present  task,  only  thereby  yon 
may  see  graimd  enough  for  the  earl  to  beiiere 
the  Gonfessiotf  was  sworn  to :  And  all  that  did 
SBRnear,  before  the  coonciVs  ezplanatioD,  haring 
swum  in  that  sense,  and,  for  ought  I  know, 
nil  (except  the  dergy)  being  by  the  oouncirs 
net  still  bound  to  do  so,  it  was  not  strange  the 
enrl  might  be  of  this  opinioa.    And  seeing  that 
many  of  the  contradictionB  were  aHedged  to 
nmehoice^  and  the  earl  being  a  dissenter,  it 
WFUs  yet  leas  strange  that  the  earl  did  scruple  ; 
nor.is  it  nmeasonable  that  his  honest  explana- 
tion should   hare  a  most  benign  aoccjitance. 
Tins  second  oretence  of  aggravation  is,  That 
hds  miges^  dio  not  only  beirtow  on  the  earl  bis 
lands  and jnrisdictions,  fallen  into  bis  nujesty's 
hands  by  the  ibdauHure  of  his  father,  but  also 
paidon  \um  the  crimes  of  leasing-making  and 
miaeonstruing,  whereof  he  was  found  ^ilty 
Inr  the  parliunent  166^,    And  raised  him  to 
netille  and  dignity  of  an  earl,  and  to  be  a 
Boember  ot' alliiis  majesty's  judicatories.    All 
which  the  earl,  as  he  hath  ever,  doth  still  most 
thankfully  acknowledge.    But  seeing  the  ad- 
yocatehath  no  warrant  to  upbraid  him  with 
bis  majesty's  iaTOurs,  and  that  these  thinp  are 
now  remembered  with   a  manifest  design  to 
imise  dust,  and  blind  strangers,  and  to  add  a 
▼ery  ill  thinff,  in^^ratitude,  to  the   heap  of 
Iproundless  calumnies  cast  upon  him,  I  must 
«rave  leave  to  answer  a  little  more  particularly 
and  refute  this  new  tout  (as  the  Scots  provero 
it)  in  an  old  horn.    This  old  leasing-making 
is  then  now  brought  in  seriously  after  it  hath 
been  treated  in  ridicule  ibr  18  years,  by  the 
▼ery  actors  who  did  never  pretend  to  defend  it 
in  oM  blood  :  And,  were  it  not  to  digress  too 
much,  I  could  name  the  persons,  and  make 
theoh  if  capable,  think  shame  of  their  false- 
hood  and  prevarications  m  that  point,  -  and  of 
ikeir   abusing  his    majesty,  and  prostrating 
justice,  but  I  forbear. 

The  advocate,  in  his  book  of  Pleadings, 
makes  this  a  strefech,  and  says  his  majesty  re- 
scinded it.  And  his  majesty  himself  hath  se- 
veral times  expressed  his  sense  of  the  stretches 
made  by  some  against  tlie  earl,  at  that  time. 
H  »  well  known  the  iiiniily  of  Argyle  is  both 
ancient  and  honourable,  and  hath  been  loyal 
and  serviceable  to  the  crown  for  several  hun- 
dreds of  years ;  but  they  must  now  be  destroj^ 
ed,  for  having  done,  and.  being  able,  as  th^y 
say,  lo  do  too  much,  which  others  neither  can 
nor  will  do. 

Neither  is  the  advocate  ignorant  that  the 
eidy  failing  that  family  hath  bSen  chvged  with, 
in  all  thsiloBg  trad  of  time,  was  a  oui^liaDoe 
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I  of  the  late  marquis-of  Aigyle,  the  eari's  fiitber, 
in  the  time  of  the  late  usurpation,  by  sitting  in 
the  then  pathament  of  England,  some  years 
after  all  tlie  standing  forces  of  the  kingdom 
were  broken,  his  majesty  beyond  sea,  the 
whole  ooonti-y  over- run,  the  usurpers  univer- 
salfy  acknowledged,  and  neither  probability  of 
resistance,  nor  possibility  of  sheher  left  to  any 
that  were  most  willing  to  serve  bis  majesty,  as 
the  advocate  himself  hath  published  in  his 
printed  Pleadings,  in  which  he  likewise  lays 
out  the  special  and  extraordinary  circumstances 
whereby  the  marquis  was  necessitated  to  do 
what  he  did.  And  the  compliance  charged  on 
him  was  so  epidemic,  that  all  others  were 
pardoned  for  the  same,  except  he  alone,  though 
none  had  such  favourable  arguments  to  plesul, 
and  though  he  pleaded  the  same  indemnity 
that  saved  others.  And  seeine*  he  submitted^ 
and  delivered  up  himself,  and  lost  his  life,  «nd 
seeing,  at  the  same  time  of  tlie  compiianoe  that 
he  suffered  for,  the  earl  his  son  was  actually 
serving  and  suffering  for  bis  majesty,  as  you 
find  in  the  former  part  of  this  letter,  the  earl's 
restitution  was  no  less  than  he  and  his  family 
might  well  expect  of  his  majesty^s  goodness 
and  justice.  It  is  true,  the  earl  was  again  ac- 
cused and  condemned  (whieh  may  appear  in- 
deed strange  to  such  as  know  not  all  particulars) 
upon  the  same  old  acts  of  leasing-making,  and 
with  as  little  ground,  if  possible,  as  now,  and 
was  pardoned  by  his  majesty,  fw  which  he 
hath  ofWn,  and  doth  always  acknowledge,  that 
he  owes  to  his  majesty  both  his  life  and  bis 
fortune  ;  But  upon  this  occasion,  and  being 
baited  as  he  is,  he  hopes  his  majesty  will  not 
take  it  ill  that  he  say.  That  his  majesty 's  mercy 
was  in  this  case  determined  by  justice  :  And  for 

Eroof  that  his  majesty  did  then  know  him  to 
e  innocent,  did  not  his  majesty  then  say.  It 
was  impossible  to  take  a  man's  life  upon  so  small 
an  account  ?  Though  nevertheless  it  had  been 
done,  if  his  majesty  had  not  interposed  and  par* 
doned  him.  Did  not  the  Chanceyor  Clarendon 
(who  was  patron  to  the  most  considerable  of  the 
earPs  pursuers)  hearing  of  his  condemnation^ 
Bless  God,  he  lived  not  in  a  country  where 
there  were  sueh  laws  ?  (he  should  have  said 
such  jadges)  And  I  believe  many  more  will  say 
the  same  now.  Did  it  not  plainly  appear,  at 
that  time,  that  his  principal  pursuers  were  very 
bitter,  malicious,  and  unjust  to  him  ?  For  the 
earl  had  not  only  served  his  majesty  in  that 
troublesome  and  hazardous  appearance  in 
the  hills,  but  he  had  been  particularly  useful  to 
earl  Middleton,  then  his  majesty's  lieutenant 
general,  and  had  stood  by  him,  when  these  de- 
serted him,  whom  notwithstanding  he  took 
aftowards  by  the  hand,  when  he  was  hb  ma. 
jesty's  commissioner  in  the  year  1661,  and 
then  designed  new  interests  and  new  alliances, 
whereof  some  did  hold,  and  some  never  held. 
And  then  indeed  it  was,  tiiat  he  and  ottiers 
thought  it  proper  for  them  to  destroy  the 
family  of  Aigyle,  to  make  their  own  fortunes  i 
but  it  pleased  God  and  his  miyesty  to  dispost 
otherwise:  Then  it  was  that  tiie cari* wisia 
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hotK  ptirsued  for  bis  Hfe  ;  haTing  at  that  time 
tio  fortuDe,  all  being  in  bu  majesty's  hands  : 
Then  was  the  accusatioA  of  Treason  likewise 
iirged  by  tbe  same  persons  and  must  have  car- 
ried, but  it  was  not  found  nccei^sary^,  Leasiog- 
makinff    bemg  soificientto  take  Lis  life;  and, 
aK  it  ttlls  out,  when  any  game  is  started,  and 
tibe  hounds  in  chase,  aU  the  little  curs  run 
along:  So  the  earl    panted   not  then  viany 
pursuers  that  are   now    scarce   to    be  heard 
«f.    And  further,  some  of  tbe  parties  them- 
fldves  confessed  the   particulars  to  the  earl 
illerwardsy  who  yet  now  return  to  act  their 
ibrmer  parts,  and  that  they  had  then  laid  down 
a  resolution  to  intrap  him, '  per  fas,  ant  nefas ;' 
but  notwithstanding  all  Uiis  ill  Immour  anid 
violence,  all  the  ground  they  could  get  for  a 
parrel,  in  two  years  time,  was  one  sin^  letter, 
among  many  they  intercepted,  the  occasion  and 
^pprt  whereof  was  as  follows :  Abouta  twelre- 
month  after  the  death  of  the  late  marquis  of 
Argyle,  the  eatl  his  son  bein|^,  by  the  loss  of 
bis  estate  and  burden  of  his  ddHa,*brought  into 
straits,  a  friend  from  Edinburgh  WTOte  to  him 
ihen  at  London,  to  do  what  he  could  for  him- 
self alcourt,  and  the  sooner  the  bett^ ;  for  he 
Beeded  neither  expect  favour  nor  jivrtice  from 
some  in  Scotland ;   and,  if  matters  were  de- 
layed, his  father's  whole  estate  would  be  bej^- 
ged  away  in  parcels.      His  friend  likewise 
complained,  that  the  earl  did  not  write  to  in- 
form his  friends  in  Scotland ;  and  on  this  he  in- 
'  sdsted  several  post-days,  which,  at  last,  drew 
an  answer  from  the  earl,  that  he  had  been,  to 
wait  upon  his  majesty,  and  had  found  him  both 
just  and  kind  to  him  and  doubted, not  the  eflTects 
bf  his  royal  favour:  that  he  was  sensible  of  his 
loss  by'  delay,  yet  must  proceed  discreetly, 
and  not  press  to  give  his  miyesty  trouble,  but 
inust  take  his  majesty's  method,  and  wait  his 
tinie ;    That  he  judged^    much  of  what  his 
fiiend  told  him  was  true,  but  he  must  have  pa- 
tience :  It  was  bis  misfortune  that  some  took 
pains  to  make  his  msyesty  believe,  that  the 
parliapaent  \i  as  his  enemy,  and  the  parliament 
to  believe  the  kinpf  was  his  enemy ;  and  by 
such  informations  he  was  like  to  be  a  sufferer, 
but  he  hoped  i  i  God  all  should  be  well.    This 
blast  must  blow  out,  and  will  blow  over :  The 
king  will  see  their  tricks:  And  upon  this  letter, 
speciaUy  those  last  words,  the  earl  was  ac- 
f^used  of  leasing  making  betwixt  king  and  par- 
'  liament,  and  tnat  he  expected  changes  ;  and 
ao  had  a  great  deal  of  the  same  stuff  laid  to  his 
Charge,  as  now  you  have  heard  ;  And  if  the 
BOW  register  will  produce  the  earl's  princi^ 
letter,  and  the  paper  the  earl  e^ave  in  to  tlie 
Mrliament,  these  two  woyld  clear  all,  the  case 
ttien,  and  now,  aa  you  may  see,  MutalU  mu- 
tandis, being  mucn  tbe  same,  and  some  of  the 
same  tools  used.  Biitto  go  on,  the  earl's  words, 
fid  that  letb^  bein^  clear  and  plain,  viz.    That 
^' co^lplaine4  oi  others  that  reported  ties  to 
the  king  and  p^liament,  but  did  himself  re- 
port none  to  either;   He  acknowledged  the 
fetter,  which  could  never  have  been  proven  to 
be  bi»  >  aadat  sooi^asjbe  beard t^t  it  was  in- 


teroepted,  did  render  binMrif  to  hm  mt^mtf 
before  he  was  called  for:  Baft,  vdnoh  rtay^ 
much  troubled  faun,  had  not  aeoesL  Ycft  Ins 
msyesty  wassogrsciotts,  that  instead  of  send- 
ing him  prisoner  to  Scotland  wilfa  a  gnard  (as 
was  much  pressed)  be  allowed  ^im  to  go  devrn 
on  a  verbal  bail :  And  his  majesty  was  |ilcSstd 
to  say,  thst  he  saw  notbingin  the  eari's  iMer 
against  his  majesty  or  the  parliament ;  bntbeft 
l£ved  tbe  earl  did  design  to  reflect  on  tbe  eail 
of  Middleton.  TheearlcanM  In  Edndmh, 
a  fortnight  before  the  day  sfipQinited  by  Jna 
m^esty,  and  thought  to  have  had  the  liberty  of 
tfaechy,  till  that &y  shoidd  eome ;  hot  was 
sent  to  the  castle  the  next  day  after  Ins  ar- 
rival :  Upon  wbiob  he  advertised  bis  uisjusiji 
of  his  condition,  who  would  hanilT  believe 
they  would  take  his  life,  tiU  it  WW  teb  pUbIj 
it  was  designed,  and  if  he  died  it  ky  at  kis  ma- 
jesty's door ;  upon  which  his  msjesty  was  gin« 
ctously  pleased  to  send  rnimediatriy  an  etder  i» 
the  earl  of  Middleton,  not  to  prseeed  to  «e- 
eeotion  against  him  :  Yet,  the  senlenec  of- 
death  was  pronounced,  and  the  day  of  eneon- 
tion  remitted  by  the  parliament  to  the  eari  ef 
Middleton  :  Which  he  aooeptod  of,  albeit  hm 
had  no  particular  insbroction  far  it  from  his 
majestf,  which,  befoi;^  a  year  went  abottt,  eari 
Middleton  fbundoouM  not  be  jnstified  by  him, 
and  some  of  the  earl's  chief  aocnsers  wenr  de- 
clared by  his  majesty  to  be  themselves  iem- 
ing-makers;  And  then  the  eari  by  his  ma- 
jesty's favour  and  goodness,  was  restored  to  a 
part  of  bis  predecessor's  estates  and  titles^  wfaieh 
be  took  as  thankftdly,  as  if  a  new  estate,  and 
new  and  greater  honours  had  been  conferred 
upon  him.  And  thouiHi  hism^esty  was  pleas- 
ed, at  the  granting  of  these  titles,*  to  say.  He 
could  help  them  when  he  pleased ;  yet  his  ma* 
jesty  knows,  that  the  eari  never  troubled  him 
about  any  such  matter,  nor  solicited  him  now 
these  eighteen  years,  for  any  title,  office,  or  en  - 
ployment,  (though  he  oontesses  he  had  of  aU 
sorts)  nor  bath  he  been  bartbensome  to  his  ma- 
jesty's  exchequer  (500/.  yearly  Ibr  four  or  five 
years  that  the  eari  servecf  in  the  treasory ,  being 
all  that  ever  he  touched  of  his  majesty's  money) 
albeit  few  attended  more,  and  none  •  s6  mudi 
that  lived  at  his  distance.  He  was  also  twice 
at  London,  to  kiss  bis  muea^'s  band,  but  s^ 
on  his  own  charges ;  Whidi  things  are  net 
saidto  lessen  his  majesty's  bountjr  and  good- 
ness, whereof  the  earl  still  Detains  all  jmt, 
tender,  and  dutiful  impressions  ;  ba|  to  answer 
the  advocate,  and  to  teach  others  to  hold  their 
peace,  that  cannot  say  so  mneh. 

His  life  is  known  to  hay  e  been  true,  faoaert, 
and  of  a  piece,  and  aU  along  he  hath  walked 
with  that  straigbtness,  that  he  can  compam 
his  integrity  with  aU  that  now  attaoqne  him. 

By  all  which  it  is  apparent, that  wnatthe  ad* 
vocatehere  pretends  tor  aa  aggravation,  may 
well  be  accounted  a  seoond  part  of  the  carl% 
persecutions ;  but  cannot,  in  the  least  impair 
either  his  innocence,  or  luS'lionottr. 

Seeing  theiefore  the  groond  of  tiie  eari^ 
presentaocosatioiii  with  idl  he  either  de«gnsd| 
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\j  or  did-,  in  Hits  matter,  wa?  only  Ih&t,  when 
called,  nay  required  to  take  the  Test,  and  after 
^  leave  first  obtain^  from  bis  highness  and  coun* 
eil,  he  did  in  their  presence,  before  the  giving 
'  of  his  oath,  declare,  and  propose  to  them  the 
sense  wherein  be  was  willing  to  tak^  it ;  That 
this  his  sense  neitber  contains,  nor  insinuates, 
the  least  slander,  reproach,  orrelleetiou,  dilier 
upon  the  king,  the  parKament,  or  any  person 
Whatsomever ;  biit,  on  the  contrair,  is  inef- 
'  feet  tenfi>ld  jnore  agreeable  to  the  wordft  of 
th^  Test,  and  meaning  of  the  jiarliament  that 
fWnned  it,  than  the  explanation  emitted  by  the 
coimdl :  and  was  also  most  certainly,  the  first 
day,  by  tbein  accepted  ;  and,  when  the  next 
day  challenged,  by  him  offered  to  be  retracted, 
and  refa^ed  to  be  signed :  That  the  whole  in- 
difstment,  and  more  especially  that  part  of  it 
about  the  treason,  is  a  mere  rhapsody  of  the  most 
aratioDal,  absurd,  and  pernicious  conseijuences, 
tiiaterertbe  Sim  beheld,  not  onl^  forcine  the 
common  rules  of  speech,  charity,  -ana  bu-* 
manity  ^  but  trauTersmg  all  the  topics  of  law, 
reason,  and  religion,  and  threatning  no  less,  in 
the  eni's  person,   than  the  rain   of  every 
man's  fortune,  life,  and   honour ;  That  the 
eari's  defences,  and  grounds  of  exculpation, 
were  most  preenant  and  unanswerable,  and 
'  cither  in  tbemsdves  notour,  or  ofibred  to  be  in- 
stantly verified.    And  lastly,  that  the  aggrava- 
tions pretended  against  him  do  either  directly 
make  for  him,  or  most  evidently  discover  the 
restless  malice   of  his  implacable  enemies : 
'GHiall  our  gracious  \dns,  who  not  only  clearly 
vnderstanaB  rigbt  and  nates  opj^ression,  but  also 
to  all  his  other  excellent  qualities,  hath  by  his 
tg^entfeness  and  clemency,  even  towards  his 
"ttiemies,  added  that  great  character  of  good- 
Sflis,  upon  vain  and  ialse  insinnatioi»;  and  un- 
reasonable and  violent  stretches,  not  only  take 
vway  the  life  of  an  immcent  person,  but  of  one 
who  himself  and  his  family  (be  it  said  without 
'diisparaffement)  have  for  a  longer  time,  and  more 
Jaitblwy,  and  signally  senrixl  his  mf^esty  and 
tlie  erawn,  than  any  penon,  or  fiinuly  of  his 
4eg|nae  and  quality,  of  all  his  persecutors,  can 
BrSimd  to  ?  Shall  his  numerous  family,  hope- 
fHl  children,  his  firiends  and  creditors,  all  be  de- 
fltroyed?  Shall  both  fermer  services  befor^fot, 
inbooeiioe  oppressed,  and  all  rules  of  justice, 
•Ad  laws  of  society  and  httmanity  for  bis  sake 
^rerturped  ?  SMI  not  only  the  earl  be  cut  ofi*, 
■tmd  his  noble  and  ancient  family  extinguished, 
iNit  his  blood  and  memory  tainliMi  with  as  Mack 
and  kaniblea  stain,  as  if  ke  had  conspired  with 
Jacques  Clement,  RavUlad^  the  guiqpowder 
misGreanla,  the  bloody  Irish  rebels,  and  all  the 
'Olhermost'wicked  and  heinous  traitors  <tf  that 
'f^mog?  And  all  fliis  for  a  mere  imaginary  crime 
wbenof  it  is  most  certain,  that  no  man  Hving 
•iMtkyOr  can  have,  tha  least  real  conviction, 
and  upon  such  friroloua  allegations  as  all  men 
:  tm  lo  be,  at  the  top,  mere  moon-shine ;  and  at 
theliottMO,  viltany  immiated. 

Afler  clearing  these  thii^,  fhe  earl,  it 
'wems,  imemled  to  have  addressrd  bimsdl'  to 
hm  nMQMtjr^i  advaoate  in  paniciilar,  and  to 
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bavetoM  bim,  tbat  he  bad  begun  very  time- 
ously  in  parliament  to  fell  first  ,on  bis  heritable 
jurisdictions,  and  then  upon  bis  estate,  and  that 
now  he  was  fellen  upon  bis  life  and  honour, 
whereby  it  was  easy  to  difine  that  more  was 
intended,  fi'om  the  beginning,  than  the  simple 
taking  away  of  his  offices  :  seeing  tbat  some 
of  them,  on  his  refusing  the  Test,  were  taken 
away  by  the  certification  of  the  act  of  parlia- 
ment, and  that  those  that  were  heritable  be  offer-' 
ed  in  parliament,  to  present  and  surrender  to  his 
majesty  on  his  knee,  if  his  ma^sty,  after  hear- 
ing him,  should  think  it  fit ;  only  be  was  not 
wOlingtohave  them  torn  fh>m  nim,  as  ha^ 
been  said  ;  and  if  tbat  were  aR  were  designed^ 
as  was  at  first  given  out,  the  advocate  need  not 
bare  set  him  on  high,  as  Naboth,  and  accuse 
bim  as  a  blasphemer  of  God  and  the  king. 

Then  turning  his  speech  to  the  lords  of  jiifi- 
ticiary,  he  thought  to  have  desired  Aat  they 
would  yet  seriously  consider  his  wordsi  In 
their  true  sense  and  circumstance,  bis  own  ex- 
planation of  bis  explication,  and  especially  the 
foregoing  matter  or  fact  to  have  heea  laid  be- 
before  them,  with  his  defences,  and  grounds  of 
exculpation ;  as  also  have  told  them,  that  they 
could  not  but  observe  how  that  be  was  singled 
out  amongst  thousands,  (against  whom  much 
more  than  all  he  is  charged  with  could  be  al- 
ledged)  an^  tbat  they  must  of  necessity  ac- 
knowledge (if  they  would  speak  out  tbeir  owa 
consdenoe)  thatwnat  he  had  said  was  spoke  in 
pure  uinocence,  and  duty,  and  only  for  tne  exo- 
neration of  himself,  as  a  christian,  and  one  bo- 
noured  to  be  of  his  majesty's  privy  council 
(where  he  was  bound,  by  his  c«th,  to  speak 
troth  freely)  and  not  to  throw  the  smallest  re- 
proach on  either  person  or  thing.  Adding, 
d&at  he  was  loath  to  say  any  thing  that  looks 
like  a  reflection  upon  his  majesty  *s  privy-coun- 
cil ;  but  if  the  council  can  wrong  one  of  their 
own  number,  be  thought  he  migtit  demand,  if 
he  had  not  met  with  hard  measure?  For  first 
he  was  pressed,  and  persuaded  to  come  to  the 
council ;  then  they  receive  his  ei^Ianatioo, 
and  take  his  oath,  tnen  they  complam  of  hint 
tohism]9esty,wherehe'hiid  no  access  to  be 
beard  ;  and  by  thebr  letter,'  under  their  handa 
affirm,  tbat  they  bad  been  careful  not  to  sufier 
any  to  take  the  Test  with  tbeir  own  explana- 
tions, albeit  that  they  had  allowed  a  thing  very 
like  it,  fint  to  eari  dueensbeny,  then  to  the 
dergy  :  And  the  president,  now  chancellor, 
had  permitted  several  members  of  the  colleffe 
of  justice  to  premi^,  when  they  swear  the 
Test,  aortie  one  sense,  and  soine  another,  and 
some  nonsense,  as  one  saying  betook  it  in  sano 
fentu  ;  amfttter  making  a  speech 'that  no  man 
understood  ;  a  third,  tdl  die  time  of  the  read- 
ing, rroeating,  *  Lord  have  mercy  ujpon  me 
miserable  sinner  :*  Nay,  even  an  advocate,  iSter 
being  debarred  a  few  days,  because  albeit  no 
Gleiv,yethewou1dnottBLkeit  without  the  bi^ 
nefit  of  bis  clergy,  riz.  the  conndf  s  explana* 
tion,  was  yet  thereafter  admitted  without  the 
warrant  of  the  council's  act :  but  all  tbia  in  tbo 
case  of  in  mwiyutfiT  was. right  and  good. 
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Further  the  couscil  Expressly  declare  the  earl  to 
be  guilty,  Before  he  had  ever  said  one  word  in 
hifi  own  defence.  Thereafter  some  of  them 
become  his  assizers,  and  others  of  them  wit- 
nesses against  him ;  and  afler  all,  they  do  .of 
new  concern  themselves,  by  a  second  fetter  to 
his  majesty  (wherein  they  assert,  that  ailer  full 
debate,  and  clear  probation,  he  was  found  guilty 
of  treason,  &c.)  to  have  a  sentence  past  against 
him,  and  that  of  so  high  a  nature,  and  so 
dreadiul  a  consequence,  as  suffers  no  person  to 
be  unconcerned,  far  less  their  lordships  his 
judges,  who  upon  grounds  equally  just,  and, 
which  is  more,  already  predetermined  by  them- 
selves, may  soon  meet  with  the  same  measure, 
not  only  as  concealers  of  treason,  but  upon  the 
least  pretended  disobedience  or  non-compliance 
with  any  act  of  parliament :  and,  aii^r  aU,  must 
infallibly  render  an  account  to  God  Almighty. 
He  bids  tliem  therefore  lay  their  hands  to  their 
Siearts,  and  whatever  they  shall  judge,  he  is 
issured  ^lat  God  knows,  and  he  nopes  all  un- 
'biassed  men  in  the  world  will,  or  may  know, 
fie  is  neither  guilty  of  treason,  nor  any  of  the 
crimes  libelled.  He  says  he  is  glad  how  many 
out-do  him  in  asserting  the  true  Protestant  re- 
ligion, and  their  loyalty  to  his  majesty  ;  only, 
he  add.s,  if  he  couldjustify  himself  to  God,  as 
he  can  to  his  majesty,  he  is  sure  he  might  ac- 
count hiniiiclf  the  iiuppiest  man  alive.  Bat 
yet^  seeing  he  hath  a  better  hope  in  the  mercy 
of  God  ilnzough  Jesus  Christ,  he  thereupon 
restswhetherne  finds  justice  here  on  earth,  or 
not.  He  says,  he  will  add  nothing  to  more 
them  either  to  tenderness  or  pity :  he  knows 
that  not  to  be  the  place,  and  pretends  to  neither 
from  them  ;  He  pleads  his  innocence,  and 
craves  justice,  leaving  it  to  their  lordships  to 
consider  not  so  much  his  particulai'  case,  as 
what  a  preparative  it  may  be  made,  and  what 
may  b^  \t&  consequences  :  And  if  all  he  hath 
•aid,  do  neither  convince,  nor  persuade  them 
to  alter  their  judgment,  yet  he  desires  them  to 
consider,  whether  the  case  do  not,  at  least,  de- 
siTveto  be  more  fully  renresented,  and  Ictl  to 
'  his  majesty's  widom  and  justice,  seeing  that 
if  the  matter  pass  upon  record  for  treason,  it 
is  undoubted,  that  hundreds  of  the  b^t,  and 
who  think  themselves  most  innocent,  may,  by 
the  same  methods,  fall  under  the  like  condem- 
nation, whenever  the  kibg^s  advocate  shall  be 
thereto  prompted. 

Andtnusyou  have  apart  of  what  the  earl 
intended  to  have  said,  before  pronouncin<;^  sen- 
tence, if  he  had  not  made  his  escape  bttore  llie 
day :  ^et  some  tilings  I  perceive  oy  his  notes 
are  still  in  liis  own  breast,  as  only  proper  to  he 
flaid  to  his  majesty.  I  find  several  quotations 
out  of  the  advocate's  printed  books,  that,  it 
seems,  he  was  to  make  some  use  of:  but, 
seeing  it  would  have  been  too  great  an  inter- 
ruption to  have  applied  them  to  tlie  places  de- 
signed, I  have  subjoined  them  tcu^cther,  leaving 
them  to  the  advocate^s  own,  andall  men's  con- 
sideration. 

,  It  was  by  some  remarked,  that  when  the 
leriis  of  justiciary,  aftsr  the  ^odiDjj^f  the  first 


day^s  debate,  resolTed  that  same  night  to^v« 
judgment  upon  it,  they  sent  for  the  lord  Nairn 
one  of  their  number,  an  old  and  infirm  mao, 
who  being  also  a  loi*d  of  the  session,  is  so  de- 
cayed through  age,  that  be  bath  not  for  a 
considerable  time,  been  allowed  to  take  bis 
turn,  in  the  outer-house  (as  they  call  it)  whecs 
they  judge  lesser  causes  alone:  but  notwith- 
standing both  his  as^e,  and  infirmity,  and 
that  he  was  gone  to  bed,  be  was  raised  and 
brought  to  the  couit,  to  consider  a  djebate, 
a  great  deal  whereof  he  had  not  heard,  in  fuU 
court;  and  withal,  as  is  informed,  wblLs 
the  clerk  was  reading  some  of  it  fell  of  new 
asleep. 

It  was  also  remarked,  that  the  lords  of 
justiciary  being,  in  all,  fiye,  viz.  the  lord  Nairn 
above-mentioned,  with  the  lords  Collintoun, 
Newtoun,  Hirkhouse,  and  Forret,'the  libel  was 
found  relevant  only  by  the  odds  of  three  to 
two,  viz.  the  lord  Nairn  aforesaid,  the  lord 
Nevrtoun,  since  made  president  of  the  sessioq, 
and  the  lord  Forret,  botn  well  enough  known, 
against  the  lord  Collintoun,  a  very  inge- 
nious gentleman,  and  a  true  old  cavalier,  and 
the  lord  Hirkhouse,  a  learned  and  upright 
judge :  as'  for  the  lord  justice  general,  who 
was  also  present,  and  presided,  his  vote,  ac- 
cording to  the  constitution  of  the  court,  was  not 
asked. 

But  to.  return  to  my  Narrative,  the  earl,  as  I 
have  ah^eady  told  you,  did  not  think  fit,  for 
reasons  that  you  shall  hear,  to  stay  till  his  ma- 
jesty's  return  came  to  the  council  s  last  letter, 
but,  taking  his  opportunity,  made  his  escape 
out  of  the  castle  of  Edinburgh,  upon  Tuesdajr 
the  20th  of  December,  about  eight  at  night, 
and,  in  a  day  or ^  two  after,  came  his  majesty's 
Answer  here  sul>)oined. 

The  King's  Answee  to  the  Coundl's  LetteiL 

C.  Jl.  December  18, 1681. 

*  Most  dearl^'',  &c.  having  this  day  received 
your  letter  of  the  1 4th  instant,  giving  an  ac- 
count that  our  advocsie  havingbeen  ordered 
by  yon  to  insist  in  that  process  raised  atomr 
instance  against  the  Earl  of  Ar^le,  be  was, 
afler  fuH  debate  and  clear  probation,  found 
gnilty  of  treason,  and  leasing-makioff,  be- 
twixt us,  our  parliament,  and  our  peopW,  and 
the  reproaching  our  laws  abd  acts  orparfo- 
ment:  we  have  now  thought  fit,  notwMk- 
standing  of  what  was  ordered  by  as  in  Ofir 
letter  to  you  of  the  IStb  of  NoTember  last, 
hereby  to  authorize  you  to  grant  a  warrant  to 
our  justice  general,  and  the  remanent  judges 
of  our  justice  court,  for  proceedins^  to  pro- 
nounce a  sentence,  upon  the  verdict  ortho 
jury,  against  the  said  earl ;  nevertheless  it  m 
our  express  pleasure,  and  we  do  hereby  re- 
quire you,  to  take  care,  that  all  exeeotioQ  of 
tne  sentence  be  stopped,  until  weshidl  think 
fit  to  declare  our  furCner  pleasure  in  this  aflkir ; 
for  doing  whereof,  &c.' 

•  •• 

Which  Answer  Iming  read  in  council  on  t!,e 
Thursday,  and  the  court  of  justiciary^  accbr- 


9Sl3  STATE  TRIALS,  83  €!h arlks  II.  lC81.->r  High  Treason. 

ibn^io  it's  lut  adjonnrnient,  bein^  to  meet 
upon  the  Friday,  after  a  little  hesitation  in 
ooancil,  whether  the  cotirt  of  justiciary  could 
proceed  to  the  sentence  of  foi&iiltiire  against 
the  earl,  he  behig  absent,  it  was  resolved  m  the 
affimmtive ;  and  what  were  the  grounds  urged, 
cither  of  h^tation  or  resolution,  I  cannot  pre- 
cisely say,  there  being  nothing  on  record  that 
I  can  learn.    But  that  yon  may  have  a  full  and 
satisfying  account,  I  shall  briefly  tell  you  what 
was  ordinarily  discoursed,  a  part  whereof  I 
also  find  in  a  petition  gifen  in  by  the  countess 
of  Argyle  to  the  lords  of  justiciary ,  before  pro- 
DOttncing  sentence,  but  without  any  Answer  or 
efl^ect.    It  was  commonly  said,  that  by  the  old 
law,  and  custom,  the  court  of  justiciary  could 
Mo  more  in  the  case  of  treason  than  of  any 
other  crime  proceed  f\irther  against  a  person 
not  compearmg,  and  absent,  than  to  declare  him 
oat-law  and  fi^tive :  and  that,  albeit  it  be  sin- 
gular, in  the  case  of  treason,  that  the  trial  may 
go  on,  even  to  a  final  sentence,  though  the 
party  be  absent,  yet  such  trials  were  only  pro- 
per to,  and  always  reserved  for  parliaments : 
and  that  so  it  had  been  constantly  observed 
until  after  the  rebellion  in  the  year  1600:  but 
tiiere  being  several  persons  notourly  engaged 
in  that  rewillion,  who  had  escaped,  and  thereby 
withdrawn  themsdves  from   justice,  it   was 
thought,  that  the  want  of  a  parliament,  for  the 
time,  ought  not  to  afford  them  any  immunity ; 
and  therefore  it  was  resolved  by  the  council, 
with  advice  of  the  lords  of  session,  that  the 
court  of  justiciary  should  be  summoned,  and  to 
proceed  to  trial,  and  sentence,  against  these 
itoents,  whether  they  compeared  or  not,  and  so 
it  was  done:  only  because  the  thing  was  new, 
and  indeed  an  innovation  of  the  old  custom,  to 
make  all  sure,  in  the  first  parliament  Md 
thereafter,  in  the  year  1669,  it  was  thought 
fit  to  confirm  these  proceedings  of  the  justiciary 
in  that  point,  and  also  to  make  a  perpetual  sta- 
tntei  that,  in  case  of  open  rebdhon,  and  rising 
in  anns  against  tfao  kin^  and  government,  the 
treason,  in  all  time  coming,  might,  by  an  order 
firom  his  miyes^'s  council,  be  tried,  and  the 
aetorsproceededagainsthy  the  lords  of  jnsli- 
eiary,  even  to  final  sentence,   whether  the 
traitors  compeared  or  not.  This  being  then  the 
present  law  and  custom,  it  is  apparent  in  the 
DTSt  place,  that  the  earPs  case,  not  bein^  that 
of  an  open  rebdlion,  and  rising  in  arms,  is  not 
stall  comprehended  in  the  act  ofparliament,  so 
liiat  it  is  witlMmt  qnestion  that  ir  in  the  begin- 
atnghehad  not  entered  himself  prisoner,  but 
'  nbtented  himself,  the  lords  of  justiciary  could 
not  have  gonofiirther,  than,  upon  a  citation,  to 
have  declared  him  fugitive;    But  others  said, 
that  the  earl  having  both  entered  himself  pri- 
soner, and  compeared,  and  after  debate  having 
-  been^bnnd  guilty,  before  he  made  his  escape, 
tiie  case  was  much  altered.    And  whether  the 
aoort  could,  notwithstMiding  oftheearFs  in- 
tervening escape,  yet  go  on  to  sentence,  was 
still  debatable ;  for  it  was  alledged  for  the  af- 
firmative, that  seeing  the  eari  had  twice  com- 
peazad,  and  that,  i&r  dabatoi  the  ooort  Jiad 
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given  judgment,  and  the  asnze  returned  their 
verdict,  so  that  nodiing  remained  but  the  pro* 
nouncing  of  tentenoe,  it  was  absurd  to  think 
that  it  should  be  in  the  power  of  the  party, 
thus  accuised,  and  found  giiilty,  by  his  escape 
to  fmsti-ate  justice,  and  withdraw  himself  fVoiA 
the  punishment  he  deserved.  But  on  the  other 
hand  it  was  pleaded  fi>r  the  earl ;  that  first,  it 
was  a  fVmdamental  rule, that  until  once  the  cause 
were  concluded,  no  sentence  could  be  pro*' 
nounceds  next  that  it  was  a  sure  maxim  In 
law,  that  in  criminal  actions  thei%  neither  is  nor 
can  be  any  other  conclusion  of  the  cause  than 
the  party's  presence  and  silence  ;  so  that,  after 
all  tnat  fiad  past,  the  earl  had  still  freedom  to 
add  what  he  thought  fit  in  his  own  defehce, 
before  pronouncing  sentence,  and  Aerefbre  the 
lord  of  justiciary  could  no  more  proceed  to  sen- 
tence against  him  being  esimped,  than  if  he  bad 
been  al^nt  from  the  beginning,  the  cause  be-' 
ing  in  both  cases  equally  not  concluded,  and 
the  principle  of  law  uniformly  the  same,  viz. 
that  in  criminals  (except  in  cases  excepted)  no 
final  sentence  can  be  gi? en  in  absence :  for,  as 
the  law,  in  case  of  absence  from  the  beginning, 
doth  hold  that  just  temper  as  neither  to  sufier 
the  contumacious  to  go  altogetlier  unpunished, 
nor,  on  the  other  hand,  finally  to  condemn  a 
party  unheard.  And  therefore  doth  only  de- 
clare him  fugitive,  and  there  stops :  so  in  the 
case  of  an  escape,  before  sentence,  where  it 
cannot  be  said  the  party  was  fully  heard,  and 
the  cause  concluded,  the  law  doth  not  distin- 
guish, nor  can  the  parity  of  reason  be  refused. 
Admitting  then  that  the  cause  was  so  far  ad- 
vanced, against  the  eari„  that  he  was  found . 
guilty ;  yet,  1.  This  is  but  a  deckring  of  what 
the  law  doth  as  plainly  presume  against  the 
party  absent  from  the  beginning,  and  conse- 
quently, of  itself,  can  operate  no  ftirther.  2dly; 
The  finding  of  a  party  gi^lty  is  no  conclusion 
of  the  cause.  And,  3dly,  as  it  was  ne^er  seen 
nor  heard  that  a  party  was  condemned  in  ab- 
sence (except  in  excepted  cases)  whereof  the 
earl's  is  none,  so  he  having  escaped  aqd  the  cause 
remaining  thereby  nnconchided,  the  'general 
mle  did  stiH  hoid,  and  no  sentence  oouM  be 
given  against  hhn. 

It  was  also  remembered,  that  the  diets  and 
days  of  the  justice  court  nre  peremptmir ;  and 
that  in  that  case,  even  in  civil,  far  more  in 
criminal  courts  and  causes,  a  citation  to  hear 
sentence  is  constantly  required :  TVbich  induc- 
ed some  to  think,  that  at  least  the  carl  should 
ha?e  been  lawfully  cited  to  hear  sentence  be- 
fiire  it  could  be  prononnced.  But  it  isiike  this 
course,  as  couKssing  a  difficulty,  and  occa- 
sioning too  long  a  delay,  was  therefore  not 
made  use  of.  However,  upon  the  whole,  it 
was  the  general  opinion,  that  seeing  the  de- 
nouncing the  earl  fugitive  would  have  wrought 
much  more  in  law  than  all  that  was  commonly 
said,  at  first,  to  be  designed  agsinst  him :  And 
that  his  case  did  appear  every  way  so  favonv- 
able,  that  impartial  men  still  wondered  how  it 
camie  to  be  at  all  questioned,  ft  had  been  bettsr 
to  have  fisted  the  procets,  wjtb  hia  QMipe,  and 
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triHMUlie  mr^iaMry  osurte  of  law»  widMmt  wak- 
ing any  ittore  stretebei. 

fiot,  M  I  hinre  told  i^oo*  when  the  Friiky 
cftiney  the  lonb  of  juflioiMry,  witkont  any  res- 
peot»  or  answer  given  to  the  petition  above- 
mentioned,  given  in  by  the  conntefla  of  Argyle 
to  the  court  for  a  stop,  pronounced  aentrace, 
first  in  the  oourt,  and  then  caused  publish 
the  same,  with  all  si^eainity^  at  the  Mereat 
Cross  of  Bdinbui^b. 
'  For  as  much  as  it  is  found  bvan  assize  that 
Ardiibald  earl  of  Awvle  is  nfiulty  and  culpa^ 
Ue  of  the  orimes  of  Treason,  Laasinff-mak- 
ing,^  and  Leasinff-4eUiBff,  for  which  lie  was 
detained  within  tne  csstfe  of  Edinbuiigh,  out 
of  whidi  be  has  now  since  the  said  verdict 
made  his  escape :  Therefore  the  lords  com- 
miisionets  of  iustidanr  discern  and  ai^udge 
Ike  said  Ai^nbald  eail  of  Aigyle  to  be  exer 
cute  to  the  death,  demained  as  a  traitor,  and 
to  underlie  the  pains  of  treason,  and  other 
nunishments  appointed  by  the  laws  of  this 
kingdom,  when  he  shall  he  apprehended,  at 
such  a  time  and  place,  and  in  sodi  manner 
as  his  nuijesty  in  nis  royal  pleasure  shall  diipk 
fit  to  declare  and  appoint :  And  his  name, 
memory,  and  honours,  to  be  extinct :  And 
his  arms  to  be  riven  forth,  and  delete  out  of 
the  Books  of  Arms,  swa  that  his  posterity 
may  never  have  place  nor  be  able  hereafter  to 
bruiok  or  joyse  any  honour,  offices,  titles, 
oh*  dignities,  within  this  reahn  in  time  oominr 
and  to  have  tbrfaulted,  amitted,  and  tint,  sB 
and  sundry  his  lands,  tenements,  annual- 
rents,  offices,  titles,  dignities,  tacks,  stead- 
ings, rowmes,  possessions,  goods,  and  gesK 
whatsumever  pertaining  to  him,  to  our  sove- 
rei^  lord,  to  remain  perpetually  with  his 
highness  in  property.  'Which  was  pronounc- 
ed for  doom,  33  Dec.  1681.' 
AiWr  the  reading  and  publishing  whereof, 
the  earl's  coat  of  anus,  by  order  of  the  court, 
was  also  torn  and  ranversed,  both  in  the  court 
and  at  the  Mercat-cross :  Albeit  some  thouji^t 
that  this  was  rather  a  part  of  the  execoliaB, 
which  his  majesty's  letter  diMharges,  than  a 
WBCesaary  solemnity,  in  the  publication ;  and 
the  advocate  himsetf,  says,  n*  61,  of  his  Print- 
ed Griflrinah^  that  it  should  only  be  practised 
in  the  crime  of  perduellion,  but  not  in  other 
ireasons. 

The  Reasons  and  Motivbs  of  the  Eari's  Es- 
cape, with  the  Conclusion  of  the  whole 

Narrative. 


The  eari^scscape  was  at  first  a  great  sur- 
pme,  both  to  his  friends  and  iuifinends :  for, 
aait  is  known  that  his  process,  in  Ae  begin- 
ning, did  appear,  to  the  less  concerned,  more 
Mfce  a  piaoe  of  pageantry,  than  any  reality ; 
and  even  by  the  move  concerned  was  aoooanted 
bat  a  politic  design,  to  take  acway  his  offioes, 
and  kssen  hk  power  and  interest:  So  neither 
did  any  ef  hiilnends  fioar  any  greater  hasard, 
MNT  did  most  of  bis  unfiriends  inagiae  them  to 
ha  more  apprehensive.  Whereby  it  fidl  out, 
that  open.  Oaccpiriafhia'eMapai  wmjf  woA 


some  of  his  well  wishers,  ^mi^^  he  had  tea 
lightly  abandoned  a  fair  estate,  andthe  yinbn  ■ 
ble  expectation  he  might  have  had  ef  has  tmrn^.^ 
jesty's  fiiyour :  As  also  some,  that  were  judfaA 
his  greatest  adversaries,  did  appear  very  angij^ . 
as  if  the  earl  had  taken  that  course,  on 
to  load  themr  with  the  odium  of  a  denga 
liis  life  And  truly,  I  am  apt  to  tbidk,  it 
not  only  hard  and  uneasy  m  others  ta  befievet 
that  a  person  of  the  earl's  (piality,  and  ^Mfac*. 
ter,  should  upon  so  slender  a  pretence,  be  dee^ 
troyed,  both  as  to  liie,  and  fortune,  bttlak»  that 
heoimself  was  slow  euouf^h  to  reoeiye  the  im- 
pressions necessary  to  npen  lus  resohitioai 
and  that  if  a  few  accidents,  as  be  saya  himself 
happening  a  little  before  his  escape,  hadnoa 
as  it  were  opened  his  eyes,  and  brought  bacfci 
and  presented  to  him  several  things  past,  inn 
new  light,  and  so  made  all  to  cnerate  to  hia 
final  determination,  he  had  stayed  it  outte  tba 
last. 

Which  that  you  may  the  better  understand, 
you  may  here  conader  the  several  paiticulanp 
that,  together  with  what  he  himsdf  hath  since 
told  some  friends,  apparently  occurred  to  Una 
in  tliese  his  second  thoughts,  in  their  following 
order. 

And  first  you  have  heard,  in  th#  beginning 
of  this  narrative,  what  was  the  first  oooaaioB 
of  the  earPs  declining  in  his  highncea's  foTOor  f 
You  may  also  remember,  that  his  maiestyc^a 
advocate  takes  notice,  that  he  debated  agHH^ 
the  act  enjoining  the  Test,  in  the  parliameat» 
And,  as  I  have  told  you,  he  was  indeed  the 
person  that  spoke  affainst  excepting  the  king's 
brothers,  and  sons,  nxnu  the  oath  then  intended 
for  securing  the  protestant  religion,  and  the 
sulject's  loyalt]^,  not  thinking  it  fit  toconvlir 
ment  with  a  prifvilege  where  all  possible  tauf 
tion  appears  rather  to  be  necessary  :  And  tliia 
a  I'everend  bishop  told  the  earl  ailerwaidabad 
downright  fired  the  kihi.  What  theveaAer 
happened  in  parliament,  and  how  the  earl 
always  ready  to  have  laid  all  his 
at  his  miyesty's  feet:  And  how  hia 
content,  in  oooncil',  to  be  held  a  refiiser  of  the 
Test,  and  thereby  ineur  an  entire  depriYataoB 
of  all  pnblic  trust,  is  aboM  fully  dedacedi  and 
only  here  remembered,  to  sliciv  what  reason 
the  eari  had,  firom  hia  firat  ooming  to  JBdin- 
burgh,  in  the  end  oi  October,  to  tiiink  that 
something  dse  was  intended  ajrainst  him  thnii 
the  sinijde  divesting  him  of  his  emphiyaacBte 
and  jurisdictions.  And  yet  such  was  his  asaor- 
anceof  lus  innocenee,  that  when  ordeied  by 
thecounctl  to  enter  bis  pecion  in jpiiaoa  undar 
the  pain  of  treason,  he  entered  ireely,  in  an 
hackney  coach,  without  either  heritatioa  or 
noise,  as  you  haveheard.  ■ 

flndly.  Theaameday  of  theeari'acoflunil* 
ment,  the  conncii  met,  and  wrote  (as  i  have 
told  you)  their  letter  te  his  maiesty,  abe^re  set 
down,  Mum.  Q%»  Wherein  thoT  rii]iiinid/ 
charge  him  with  rsproadiing,  anudepnvini^; 
but  ^neither  with  periury  nor  treason ;  and 
a  fow  days  after,  the  eiui  wrote  a^letter  to  bin 
highnaai ;  wheooft  he  did  codeaTonr  to 


995]  STATE  TKIiliLS^  SS  CHAtMS  II.  l6ftK— /ir  JEI%A  TkoipNi   •       [$ti 


hm90Smtc%9  m  Ukwob  that,  ilWMtaid,  «tfint 
had  giv4Hi  ■atiifitffcioa :  But  yettlie  only  retimi 
IIm  omI  IumL  was  a  cnmiiial  ■nmnnma  con- 
Ukaiaag  aa  indictaieiity  and  thatbefiive  aay  an* 
•  eamatvam  lua  nMycrty.  Andtbea, 
IS  hit  HMJea^'s  answer  came,  tbeie 
a  new  aiimaMHia  sent  him,  with  a  new  m- 
^etment,  «diUii|f  the  Crimea  of  treasen  and 
jpeqnry  to  those  of  lepioachin^  and  defnravingy 
wiucb  wexe  in  the  fiast  )]bel«  as  you  have  heard 
above;  wheieby  jron  may  pefceivei  how  eariy 
tiie  dssi^  against  the  earl  oepui  to  fpow,  aold 
how  eanly  it  took  increase,  mm  the  least  en- 
eounspement. 

draiy.  When  the  eari  petitioned  the  council 
Ihr  advocate*  to  DJead  tor  him  :  Albeit  he  pei- 
tioned  twiee^  and  upon  clear  acts  of  parliament, 
▼et  he  had  no  better  answer  than  what  you 
Imve  above  set  down.  And  when  the  earl's 
potitien,  nammg  sir  Geoige  Lockhart  as  liis 
<Nrdinary  advocMte,  was  read  in  cound),  his 
highness  openly  threatened,  that  in  case  sir 
George  should  undertake  for  the  ead.  he  slKNild 
never  move  ipiead  for  the  king,  nor  hi«L  But 
tlie  earl  takmf  instruments  iqHm  sir  George's 
nimal,  and  giving  out,  that  he  wonM  not  an- 
swer a  word  at  £e  bar,  seeing  the  benefit  of 
l«wyflr%  according  to  law,  was  denied  him ; 
sir  Geoise*  anduhcr  lawyers,  were  allowed 
to  assist  nim,  but  still  with  a  grudge.  like- 
vrise  aAerwards,  they  were  questioned  and 
convened  befiwe  the  council,  for  having,  at 
tbo  earl's  desire,  signed  their  positive  opinion 
of  the  case.  At  which  tame  it  was  also  said  in 
4»uncil  by  his  highness,  that  their  fault  was 
greater  trnn  the  earl's :  HoweTor,  we  see  that 
as  he  was  the  occasion  of  the  anger,  so  he  hath 
only  found  the  smart  of  it. 

4thly.  The  w)Mde  process,  with  the  judg- 
ment of  the  lords  of  justiciary,  and  verdict  of 
the  assize,  whereby  the  eari  was  found  jB^uilty, 
as  ¥0u  have  seen  (notwithstanding  ot  what 
bath  so  phunly  appeared,  and  was  so  stran|dy 
pleaded  m  his  behalf)  of  leasing^making,  aei* 
ftaving,  and  treason^  is  of  itself  a  clear  de- 
nonstration,  that  either  the  highest  punish- 
ment  was  intended  for  sohigh  a  guilt;  or  that, 
at  least,  it  was  no  small  humili^ioii  diat  some 
deaigved  for  him:  It  being  equally  against 
reason,  and  prutlence,  setting  aside  the  mter<' 
est  of  justice,  to  strain  things  of  this  nature 

Sondthe  ends  truly  proposed,  and  which,  io 
et,  are  only  the  more  to  be  suspected,  the 
BMve  they  are  concealed. 

Sthly.  The  process  bepag  carried  on  to  the 
Verdict  of  the  assiaee,  and  the  council  being  tied 
vp  by  his  miyesty 's  letter,  before  pronouncinj^ 
seotsBoe,  to  send  a  particular  account  to  his 
miyesty  of  what  the  eaA  should  be  found  guilty 
9S,  for  his  nuyestr's  foil  information :  The 
essmctl  dotb'indeed  dispatch  away  a  new  letter 
immediately,  for  his  majesty's  leave  to  pro- 
ceed ;  but  instead  of  that  particular  aooount 
required  by  his  majesfy,  for  bis  full  informar 
tion,  all  the  infomistion  was  over  heard  of  to 
he  sent  by  the  council,  was  what  is  contained 
iwthe  body  of  tfa^tettsr,  whcranth^  bnefly. 


but  positively,  affiim.  That  after  ar^ifl.debilt^ 
and  clear  probation,  he  was  found  jgvaky  pf 
treason.  vVbicb,  |dl  men  must  say,  was  for 
better  oontraved  to  prempt  his  majesty  t^  j^ 
iqpeedy  allowanoe,  than  to  give  him  that  pitv*- 
ticular  information  of  the  case  which  his  mat 
jesty'a  letter  exnressly  require^  i^id  the  qarl 

emcted  should  We  been  necfinrmad* 

But  fiiither,  the  eouncu  was  commanded 
to  sign  this  letter,  not  simply  in  the  ordinary 
form,  bnt  by  a  spacinl  roaftinand  hud  on  every 
member,  aim  the  oleik  appointed  to  go  about 
and  get  their  subscriptions,  telling  tliem  they 
were  commanded^  and  oomplaminy  to  Ae 
didce  when  any  aom^ed  to  do  it  Tbestrietr 
nesB  of  wtiich  orders  is  apparent  enongh  &om 
the  yery  subaer^ons,.  where  you  may  net 
only  read  dko  names  of  hishons  aubscribnig  tp 
csMSs  ManfuimSf  butsome  of  tne  earl's  finenda 
and  relations  who  wanted  coqn^  to  se^use; 
and^  in  effect,  how  many  of  all  the  membnv 
did  it  willingly,  is  hard  to  say,  seeing  generally 
they  exouie  the  deed  in  private^ 

6thly.  About  a  wedc  or  two  befona  the  trii^- 
the  e«l  had  notice,  that  at  a  dos»  juncto, 
where  were  persons  of  the  greatest  enuaenc^, 
it  was  remeinbered  by  one  ureaent,  how  that 
anno  1063,'  the  eari  had  Men  pardoned  bf 
his  roi^esty,  after  he  had  been  foundgoilty  by 
the  eari  of  Middlelon  and  that  parliament. 
And  that  then  it  was  looked  on  as  an  error  in 
the  eari  of  Middkton,  that  he  had  not  pre- 
ceeded  to  execution,  albeit  bis  mn^esty  bnd 
given  command  to  the  contrary,  because  (as  it 
was  said)  it  would  have  been  but .  the  qarne 
thing  to. him.  But  now,  adds  this  kind  rfr- 
membrancer,  the  case  is.  much  more  easy: 
now  his  royal  highness  is  on  the  throajb :  it 
might  have  cost  eari  Middkton  n  fitown,  hot 
now  it  can  si^f^  nothing,  but  wdl  rather  be 
commended  in  bis  royal  highness,  as  acting 
freely  like  himseli'.  The  stop  of  thesentanoa 
looks  like  a  distrust;  but  this  will  vindicate 
all,  and  secure  alL  Andasthefimtpart^tfe 
story  the  earlcemembered  well  he  bad  heard  it 
Irom  the  same  person.  An.  16fi4,.iad;  bad  i^ 
ported  it  to  the  duke  qf  iAudeidaln  a  littla 
after ;  so  the  second  part  being  of  %  wery  weU 
known  dialect,  could  not  but  give  the  eari  the 
deeper  innpraisioas.  It  was  further  told  the 
earl,  at  the  same  tiiQc  when  the  founcil's  kttar 
to  obtain  bis  majesty's  assent  to  the  pronouno* 
ing  sentence,  and  leaving  all  to  discretbn,  wan 
!Mnt,  that  it  was  thought  iit  that  nothing 
should  aopearbut  fair  weather  till  the  ver^ 
close.  Yet  was  the  eari  so  oanfident  of  his 
own  innocence,  and  bis  mqiesty's  justice,  that 
he  did  not  doubt  but  his  majfasty,  .naoing  thn 
process,  would  at  least  put  a  stop  to  the  so^ 
teooe.  -  But  after  the.  councirs  letter,  was  gone, 
in  such  terms  as  you  have  seen,  to  seek 
liberty  from  his  mfl^jesty  to  preosed  tosenteane 
(without  either  double,  or  afabvemte  of  the 
process  sent  with  it)  and  no  doubt  smaoth  iaeif 
nnstioiis  made  with  it,  that  all  .designed  was 
to  hunlile  the  earl,  or  clq>  his  wings :  and  that 
jfoia  lettacjiraa  iu«t«Laiw&y  hy.a  lia^jiig  pu» 
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^et,  to  prerentthe  earVs  application,  which  it 
could  not  but  do ;  and  so  could  not  bat  have 
Wight,  and  prevail  with  his  miyesty,  (to 
whom  the  earl's  petition,  as  coining  too  late. 
Was  indeed  never  presented)  then,  and  not  till 
then,  the  earl  began  to  have  new  droughts. 
>  7tbly.  The  earl's  trial  having  b^n  upon 
Monday  and  Tuesday,  the  12th  and  tSth  of 
December;  upon  the  14th,  the-couneirs  letter 
was  dispatched  ;  and  upon  the  Idth,  the  earl 
intreated,  by  a  iriend,  for  hberty  to  speak  to 
his  royal  highness ;  whose  answer,  was,  that 
It  was  not  ordinary  to  speak  to  criminals, 
except  with  rogues  on  spme  Plot,  where  dis- 
ooveries  might  be  expected :  yet  his  highness 
said,  he  would  advise  upon  it.  But,  upon 
Friday  the  16th,  he  did  refuse  it.  Yet  the  I 
«arl  did  renew  his  suit,  and  urged.  That  he  had 
sent  a  petition  to  his  miy^^y,  which  was  the 
ihrst  he  had  sent  upon  that  occasion,  and  that, 
liefore  the  return  should  come,  he  was  desirous 
to  have  bis  highness's  answer,  that  he  might 
owe  some  part  of  the  (kvour  he  expected,  to 
hw  highness. 

But  gn  Monday  moinmg,  the  19th,  the 
eax\  was  told,  he  was  not  like  to  have  any  ac- 
cess ;  and  in  the  aitemoon,  he  heard  that  the 
cetfurn  of  the  council's  express  was  tooked  tor, 
on  Thursday  the  l^nd,  being  the  council  day. 
And  further  that  the  iustice  court  (which  ac- 
4x>nling  to  its  custom  had  sat  the  same  Mon- 
day, anid,  in  course,  should  have  adjourned  till 
Monday  the  £6th  of  December,  or,  because 
of  Christmas,  to  the  first  Monday  of  Jamiary) 
was,  for  the  earl's  sake,  adjonraed  till  Friday 
the  23rd,  to  the  end,  that  imuMdiatdy  upon 
the  king's  return,  they  aii|[ht  pronounce  sen- 
len<ie, '  He  was  moreover  informed,  that  his 
royal  highness  was  heard  say.  That  if  the  ex- 
press returned  not  timonsly,  he  would  take 
upon  himself  what  was  to  be  done.  Which 
being  general,  and  dark,  was  the  more  to  be 
ffiuqi^cted.  All  this,  the  earl  told,  made  him 
the  same  Monday  kte,  cast  in  his  thoughts 
whether  it  were  not  fit  for  him'  to  attempt  an 
'escape ;  bat  his  donbtings  were  so  many  he 
coaldveaolvenotiiing^  that  night,  except  to  pvt. 
.off  till  Wednesday.  Yet  on  Tuesday  mom- 
ing  he  began  to  tnink,  if  be  did  at  all  design  to 
escape,  he  had  best  do  it  that  same  eveninfr. 
Howetcr  he  was,  even  then,  notiblly  resolved, 
Aor  had  he  as  yet  spoke  one  word  of  it  to  any 
mortal.  Bnt  about  lOo'cloek  this  Tuesday, 
his  highness's  absolute  refusal  to  suffer  me 
earf  to  see  him,  until  his  mi^esty's  return 
came,  was  confirmed  :  and  about  noon  the 
earl  heard  that  some  troops,  and  a  regiment  of 
loot  were  come  to  town  ;  and  that  the  next 
day  ha  was  to  be  brought  down  from  the  castle 
to  the  common  jail  (from  which  criminals  are 
onMnarily  carried  to  execntkm)  and  then  he  re- 
solved to  make  his  escape  that  very  night,  and 
yet  did  not  ooiieliide  it  thorongnly  till  five 
o'ckNsk  in  the  evening  :  at  which  time  he  gave 
directkNu  about  it,  not  thinking  to  e«ay  it,  till 
near  ten :  but  at  seven,  one  coming  up  from 
the  d^y  and  teUing  him  that  new  oidm  w&» 


privately  giv^i  for  further  securing  of  him ; 
that  the  Gaslle  guards  were  doubled,  and  none 
suffered  to  go  out  without  showing  their  fec^' 
and  that  some  %  ladies   had  been  already  put 
to  do  it,  and' therefore  dissuading  him  to-at-^ 
tempt  any  escape,  because  it  was  impossiMe  ^ 
the  eart  said  No,  then  it  is  fuH  time.     And-  so' 
he  made  haste,  and  within  hUf  an  hoiir  after, 
by  God's  blessing,  got  safe  out,  questioned, 
pretty  warmly  by  the  first  centry,  twit  not  at' 
all  by  the  main^guard  7  and  then,  after  llie 
great  gate  was  opened,  and  the  lower  guard 
drawn  out  double,  to  make  a  lane  for  his  com- 
pany, one  of  the  guard  who  opened  the  gate, 
took  him  by  the  arm,  and  viewed  him  ^  Irat'  it 
pleased  God  he  was  not  discerned.    When  be 
was  out,  he  was  not  folly  resolveil  whether 
to  go.    Home  he  had  judged  safest ;   but  -lie' 
thought  it  might  breed  mistakes  and  tronUe 
tliat  he  designed  not  r  so  be  resolved  to  go  for 
England,  and  to  tdke  the  road,  that  by  pose 
he  might  be  his  majesty's  first  informer  of  Ine 
escape.     But  being  disappointed  of  horses  th«t 
he  expected,  he'tbund  that  the  notice  of  Intf 
escape  was  got  before  him  ;  and  soon  afler  as 
he  came  the  lengtli  of  Newcastle,  heard  tbsl 
his  majesty  had  givien  way  to  pronounce  se»- 
tence  against  him,  accordhig  as  he  bad  appre* 
bended   from   the   circumstances  and  other 
grounds  I  have  told  yon ;  which  made  Urn 
judee,  it  would  be  an  nndiscreet  presumptioay 
in  that  state,  tooffbr  himself  to  his  majesty, 
while  he  knew  none  durst  address  him,  and  an 
he  rather  chused  to  shift  in  the  wide  woHd,  t3l 
his  majesty  might  be  at  some  mater  fVeedoiA 
both  to  understand  his  case,  and  apply  suitable 
remedies.    Hia  majesty's  clear  and  eixoeOeBt 
nnderstanding,  and  gracious  and  benign  dis- 
position, do  fully  assure  him,  that  his  nmiestj 
doth  not  in  his  thoughts,  charge  him  with  the 
least  diiioyidty,  and  that  he  hatb  no  00m- 
plaoence  in  his  ruin.    Bnt  if  his  nu^eaty  do, 
at  present,  lie  under  the  pressiue  of  some  un- 
lucky influences,  not  so  easy  to  his  royal  incli- 
nations, the  eari,  it  seems,  thinks  it  reaaoeable 
to  vrait  patiently  for  a  better  opportimity.     It 
may  indeed  appear  strange,  that  innOeenoe  and 
honour  opprMsed  in  his'penNm,  ahnoet  beyoad 
a  parallel,  shoidd  not,  ere  now;   bane  con* 
strained  him  to  some  public  vin<UcatM>D;  ev> 
pecially  when  to  the  horrid  senteace  gives 
against  him,  his  adversaries  have  ffarthe^pR^ 
vailed  to  cause  his  miges^  dispose,*  not  only 
of  his  heritable  ofiiees  and  junsdietions  (tiie 
pretended  eye-sore);  but  also  upon  his  wMe 
estate  and  mrtnne,  with  as  little  consideration 
of  the  earl's  personal  interest,  as  if  he  had  ftJieB 
for  the  blackest  treason,  and  moat  atredow 
Perduellion.    But,  besides  that  some  things 
are  of  themselves  so  absurdly  witsked,  that  ail 
palliating  pretences  do  only  render  them  the 
more  hateiful ;  and  the  very  simple  hearing 
dodi  strike  with  an  horror,  not  to  be  he%h- 
tened  by  any  r^resentation :  next  that  tfio 
eait,   bemg  so    astonishinghr   overtaken  for 
words,  as  fairiy  and  honmy  uttered  as  ha 
oould  pgiiibly  derilfei  dgtb»  with  reaaoDy  ly- 
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prelMod  that  there  k  nothing''  he  c«n  tmf  in 
thw  Blatter,  tbeug^  with  the  serenest  miMl, 
and  in  the  greatest  truth  and  solMietyy  that 
may  net  be  construed  to  flow  from  a  design  to 
lay  blame  where  hitherto  he  hath  been  tender 
to  give  any  ground  of  offence.  I  say  (besides 
these  things)  he  is  withal  (I  know)  most  finnly 
persuaded,  that,  if  e^er  he  shall  haFe  the  hap- 
nineas  to  be  once  heard  by  bis  majesty,  and  in 
bis  presence  allowed  to  explain  a  few  parti- 
culars, in  duty  here  omitted^  his  majest;^  's  jus- 
tice and  goodness  v^ill  quickly  disperall  the 
clouds  that  now  hane  over  him,  and  restore 
him  to  that  favour  wnerem  he  hath  sometime 
reckoned  himself  yery  happy,  and  which  he 
will  ever  be  roost  ready  to  aoknowledge.  And 
therelbre  all  that  in  the  mean  time  he  judged 
necessary,  or  would  give  way  to,  was  that  for 
preserving  the  remembrance  of  so  odd  a  trans- 
.  action,  until  a  more  seasonable  juncture,  some 
iqemorials  should  be  drawn,  and  depoaited  in 
sure  keeping  ;  which  being  grown  under  my 
band  unto  this  narrative,  1  thought  I  could,  not 
better  observe  his  order,  than  vn  transmitting 
it  to  vonr  faithful  custody.  I  nave  carefully 
thev^n  observed  the  truth,  in  point  of  fact, 
avouching  nothing  but  upon  the  best  and 
clearest  evideace  can  possibly  be  expected ; 
nor  have  I,  aa  to  the  manner,  licenced  or  in- 
4lolged  myself  in  any  severi^  of  expieasion, 


which,  I  thought,  could  be  jiMy,  in  such  »- 
case^  omitted,  without  betraying  the  causes 
Yet  if  you  now,  or  any  other  hei^afler,  shall 
judge,  that  I  do  sometime  exceed,  let  it  not  be- 
imputed  to  him ;  for  as  he  did  indeed  charge 
me  to  guard  against  any  more  warm  or  vehe- ' 
meni  expression,  than  tne  merit  and  exigence 
of  the  subject  do  indispensibly  require  ;  so  I 
am  assured  that  he  silently  and  patiently  waits  ^ 
on  the  Lord,  committing  his  way  to  him,  and 
trusting  in  hira,  that  he  may  bnng  it  to  pass ; 
and  that  He  shall  bring  forth  his  righteousness 
as  the  light,  and  his  ju^ment  as  the  noon-day." 


The  following  extract  from  an  intercepted 
letter  of  the  duke  of  York's  to  one  of  hia- 
friends,  is  published  in  sir  John  Dalrymple'a 
Memoirs,  Appendix  to  Part  I.  as  strongly 
marking  what  Dalrymnle  cdUs  the  apathy  of 
the  character  of  the  duke  of  York : 

'<  Edinburqh,  Dtt,  13,  1681. 
^<  Lord  Argyle's  trial  began  yesterday,  and 
their  forms  in  the  justice  court  are  so  tedious, 
that  they  could  not  make  an  end  of  it  then,  but 
win,  as  I  believe,  this  evening :  and  have  rea- 
son to  believe  the  jury  will  find  the  bill,  and 
not  Ignoramus^  and  that  little  lord  will  bo 
once  again  at  bis  mi^esty's  mercy." 


To  the  King's  Most  Excellent  Majesty. 

The  Duke  of  Ormond,  your  Majesty's  Lieyte- 
nant  of  Ireland,  and  Steward  of  your  Ma- 
jesty 's  Houshokl,  most  humbly  represents : 

XHATthe  earl  of  Anglesey,  lord  privy  aeal,  in 
the  year  1681,  caused  a  book  to  be  printed 
(wheieofhe  hath  acknowledged  himseU  to  be 

^  From  a  pamphlet  (which  has  been  col- 
lated with  the  Register  of  the  Privy  Council) 
published,  as  it  is  said,  by  k>rd  Anglesey,  under 
the  title  of  *'  A  true  Account  of  the  whole 
«'  Proceedings  betwixt  his  Grace  James  duke 
**  Ormond,  and  the  Right  Hon.  Arthur  earl  of 
••  Anglesey,  late  Lord  Priry-Seal,  before  the 
<<  Kii^  and  Council,  and  the  said  Earl's  Lei- 
ster of  the  2nd  of  August  to  his  Majesty  on 
**  that  occasion.  \Vi3i  a  Letter  of  the  now 
*'  Lord  Bishop  of  Winchester's  to  the  said 
'*  Earl,  of  the  means  to  keep  out  Popei-y,  and 
*  **  the  only  eflectiial  expedient  to  hinder  the 
•'growth  thereof,  and  to  secure  both  the 
**  Church  of  England  and  the  Presbyterian 
«♦  party.  London :  Printed  for  Thomas  Fox, 
<'  at  the  Anjjel  and  Star,  in  Westminster-hall, 


285*  Proceedings  before  the  King  in  Council,  against  Arthur  Earl 
of  Anglesey,*  Lord  Privy  Seal,  upon  account  of  a  Book  re- 
flecting on  the  Conduct  of  James  Duke  of  Ormond,  Lorci 
lieutenant  of  Ireland :  34  Charles  II.  a.d.  1682. 

« 

the  author)  intituled  '  A  Letter  from  a  person 

*  of  honour  in  the  country,  written  to  the  eart 

*  of  Castleha%'en,  beinff*  Obsenrations  and  Re*> 
'  flections  upon  his  lordship's  Memoirs  ooncem« 

*  in^  the  wars  of  Ireland.' 
l^bat  in  the  said  book  there  are  diTcrs  pas- 
sages and  expressions  which  are  not  only  un- 
true, but  reflecting  in  a  high  degree  unon  his 

late  majesty's  government,  aod  partieiuarly  in 

-  ■  -  ■■  ■ 

"  1683:"  and  containing  the  following  Ad* 
dress  to  the  Reader : 

<'  That  there  hath  been  a  Controven^  be* 
tween  the  duke  of  Ormond  and  the  earl  or  An- 
glesey, the  immediate  consequence  of  which 
hath  been  the  removal  of  the  earl  from  a  place  ■ 
of  great  honour  and  trust  under  his  mayesty^ 
for  which  he  was  in  every  respect  extraordi- 
narily well  qualified,  perhaos  no  man  ques^ 
tions.  And  many  may  be  likely  to  say,  th|it 
the  more  fatal  such  quarrels  amongjst  great 
personages  are  to  either  side,  the  more  instruc- 
tive they  commonly  proye  to  the  rest  of  man- 
kind, who  are  thereby  let  into  a  prospect  of 
those  things  which  were  thought  too  sacred  foe 
the  new  of  the  propliane  vulgar. 

^'  As  every  mferior  soldier  may  learn  «kil| 
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relation  to  the  rdiellioii  and  wUr  in  Irehmd,  and 
to  the  seyeral  cessations  and  neaces  made  by 
his,  and  your  majesty's  autnority  and  oom- 
uiand. 

That  ID  the  said  book  the  lord  priTy  seat  hath 
maliciously  endeavoured  to  calumniate  and  as- 
perse the  dfoke  of  Ormond,  by  caBing  in  question 
his  faithfulness  and  loyalty  to  his  late  majesty, 
the  sincerity  of  his  profession  in  point  oif  re- 
,  ligfion,  and  insinuating  that  the  cessations  and 
peaces  (destructire  as  he  says  to  the  English 
and  Protestants)  were  advised  and  procured  by 
him  the  said  duke,  out  of  his  afFection  to  the 
Irish  popish  rebels,  because  he  was  aUied  to 
many  or  them  in  blood  and  by  marriages. 

and  address,  by  seeing  two  generals  engage  ^i 
the  sight  of  their  aranes,  so  oertsiMy  this 
paper  battle  between  these  great  ones  aucv  be 
of  use  to  all  sorts  of  men  that  have  the  ieaat 
grain  of  that  commendaUe  ambition,  to  pro- 
pound to  themselves  the  greatest  examples. 
fVherefore  I  coaoefve  no  man,  of  which  side 
soever  fortune  or  choice  hath  placed  him,  can 
blame  me  for  pvocnring  and  exposing  to  public 
view  authentic  trantenpts  of  wnat  hath  passed 
in  this  affiur. 

«<  The  bare  curiosity  to  know  how  such  men 
write,  were  almost  enough  to  tempt  any  one 
,   to  peruse  these  papers,  but  then  when  they  re- 
late to  the  history  of  unmovable  afiairs,  of 
which  either  of  the  (Nuties  may  say, 

'  Quorum  pars  magna  fui.' 

**  And  when  they  were  so  sreat  men  in  them- 
*  sdves,  and  their  parts  in  tne  history  so  ffvjBat 
thvX  they  may  be  compared  to  Caesar  writing 
the  Commentaries  of  nis  own  enterprises ;  1 
should  think  him  very  dull  that  need  be  courted 
to  be  a  reader. 

<«  But  these  papers  carry  in  them  what  I 
hope  will  further  recommend  and  endear  them 
to  the  ^ater  part  of  thiis  natioo ;  moat  of  them 
being  m  defence  of  the  poor  En^^lisb  Pro- 
testants in  Ireland,  to  some  of  which  tfie  eari 
of  Anglesey  hath  most  generously  asserted  the 
glory  of  their  martyrdom,  and  to  others,  the 
unblemished  honour  of  preventing  the  utter 
ruin  and  extirpation  of  the  rest. 

*'  The  earl  of  Casdehaven,  who  had  been 
too  fortunate  an  head  to  the  Roman  Catho- 
lic rebels  in  Ireland,  had  not  only  in  print 
[E.,  Castlehaven's  Memoirs,  p.  Il2tj  justified 
liis  own  engagement  with  that  bloody  [larty, 
hut  would  mu:e  that  chiefly  a  defensive  war, 
which  was  certainly  the  eflect  of  an  universal 
conspiracy  amongst  the  papists  there.  Nor  is 
it  to  De  doubted  mit  there  were  encoori^;ers  in 
England.  This  engaged  the  earl  of  Aiwle- 
sey,  amidst' his  many  avocations,  to  waraoff 
the  second  blow  against  them  who  had  suffered 
almost  beyond  all  example  before:  and  his  in- 
terposition extracted  fimm  the  earl  of  Castle- 
haven  a  Confession,  [Pref.  to  the  Memoirs], 
Aat  he  himself  acted  as  a  rebel,  and  that  all 
the  water  in  the  sea  cannot  wash  that  rebellion 
off  that  natioD,  which  was  began  most  bloodily 


Thnt  the  lord  priry seal,  in  tiie  course  of  abo? ® 
twenty  years  free  and  iriendlv  acnndntaiiee 
and  correspondence  with  the  duke  of  Ormond, 
never  thought  €i  to  give  him  any  intimiition  of 
his  lordship's  intention  to  write  a  history  of  the 
wars  of  Ireland,  and  other  transactions  there, 
wherein  both  the  duke,  and  his  lordship  (though 
of  opposite  oarties)  had  a  §^reat  part,  nut  chose 
rather  to  seek  for  information  from  the  eart  of 
Castlehaven,  and  to  publish  his  **  Ohsct»aliuua 
on  the  Earl  of  Casflehaven^a  MemoitB," 
in  a  coii^uncture  when  his  reflections  in  hia 
book  andhisLetlHr^of  theTthof  I>eceadier, 
1681,  to  the  duke  ef  Ormond,  might  not  mfy 
do  most  mischief  to  him,  but  to  the  govern- 
on  the  English  in  that  kingdom  in  a  time  of  a 
settled  peace,  without  the  least  ooeaMen  gmnu 

*«  I  must  confess  there  are  sevieral  paBBagfi> 
in  the  letter  to  the  earl  of  CasMmven,  wheieia 
the  duke  of  Ormond  seems  eonoemed  fo 
dicate  his  own  actions.  How  ftr  Urn 
or  the  defence  is  made  good,  it  is  not  fer 
to  judge:  nor  shall  I  in  ttie  Inst  enter  ioAotlia 
merits  of  it. 

**  I  am  sure  ike  eail  of  Anglesey  made  m 
most  noble  declaration,  fit  to  be  written  in 
letters  of  gold ;  «  Triith,*  says  he,  « bei^g  the 

*  greetest  and  best  friend,  I  had  rather  one  or 

<  several  perwns  and  femilies  should  lie  imder 

*  the  consequence  of  its  Impartndity,  than  that 
*the  Enghsh  nation  and  Protestant  reiigieii 

<  should  suffer  try  a  timorous  unworthy  oon- 

*  oeafa'n^or  withholding  any  part  of  it.' 

**  This  being  the  said  eari*s  avowed  ptin- 
eiple,  meihinks  he  ought  to  be  tmnorta&ed  by 
a  public  Address,  ttmt  what  he  hani  meditaled 
and  hath  been  *  preparing  (roofr  records  ami 

<  Authentic  unqiiestioiiabia  rdslionB  and  trans- 

*  actions  of  that  bloody  tng&Ay  and  mattUess 

<  defection  from  tbft  crow*  and  vary  aalioii  of 

<  Englishmen,'  may  soon  see  tfie  ^gnt*' 


Seal» 
of 


*  ThefelkywingLetmbad. 
the  duke  of  Ormond  and  the  Lord 
on  the  subiect  of  the  <  Letter  fi:om 
*Hono«r/dcc. 

<<  My  Lord ;  Ikv.  12, 1081. 

•*  It  is  DOW,  1  think,  more  than  a  year,  since 
I  first  saw  a  litde  book,  written  1^  way  oT 
letter,  called  Obserratkms  and  Refiectrans,  ott 
my  lord  of  Castlehaven's  Memdirs :  wherein^ 
though  there  are  some  thmgs  that  might  lend 
the  reader  to  believe  that  year  lomh^  was 
the  author,  yet  there  were  many  more  I 
thought  impossilde  should  come  from  yoo  ; 
fer  it  afirms  many  matton  affect  posi&velyy 
which  are  easily  and  audientieally  to  be  dis- 
proved; and  from  those  matters  of  fact,  jpiNBly 
mistaken,  it  deduces  consequenoes,  rSisesiA- 
ferenees,  and  scatters  glances  iiguriotta  to  the 
memory  of  the  dead,  and  ^honour  of  some 
living.  Among  those,  tlM^  by  ike  Uesmig  of 
Ood,  are  yet  liviog,  I  find  myself  worst  treated. 
Twenty  years  aito  the  king's  restoration,  and 
forty  atler  the  begimimg  of  tb^  Iriidi  RebellioB» 
as  if  it  had  been  all  tint  iridle  mswed  fhr 
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as  might  otherwise  be  necessary  in  vindica* 
lion  of  truth,  bis  late  majesty's  justice  aud 
honor,  and  bis  own  int^^ty. 

It  is  therefore  most  numbly  proposed,  that 
your  majesty  would  be  pleased  to  appoint  a 
committee  of  your  privy  council  to  look  over 


.Hmt.  The  diuke  of  Ormond  hmnbly  con- 
^ves  that  at  least  while  the  lord  privy-seal 
And  he  have  the  honour  to  be  of  your  nuijesty 's 
privy  council,  and  in  the  stations  they  are,  it 
irillnot  befit  for  him  to  publish  such  an  An- 
swer to  the  lord  privy-seal's  book  and  letter, 
^~"~"»— ~— — ^»^>— ■— — ^— — ——  — p^^.^— ^^i^^—j .^.^^i^i— 

Imd  lor  such  times  as  these,  we  .are  laUen 
iDto,  when  calumny  (though  the  matter  of  it 
be  never  so  gitrandle^s  and  improbable)  meets 
"with  creduhty ;  and  when  liberty  is  taken  to 
asperse  meut,  and  represent  them  to  the  worid, 
under  the  monstrous  and  odious  figures  of 
papists,  or  popishly  affected  ;  not  because  they 
are  so  thought,  by  those  that  employ  the  re- 
presenters,  but  because  they  are  known  to  be 
too  good  Protestants,  and  too  loyal  subjects,  to 
.  ;loin  m  the  destruction  of  the  crown  and  church : 

•  sesidflS,  the  treatise  came  forth,  and  must  have 
lieen  written,  when  I  had  but  newly  received 
mepealMd  assurances  of  the  continuance  of  your 
friendship  to  me ;  wherein,  as  in  one  of  your 

•  liters  yott  are  pleased  to  say,  you  had  never 
made  afiilse  step;  for  these  reasons,  I  was 
not  willing  to  believe  that  book  to  be  of  vour 
lordship's  composing,  and  hoped  some  of  the 
subonied   libbers  of  the   age,  had  endea- 

.  Toured  to  imitate  your  lordship,  and  not  you 
them :  but  I  was,  m  a  while  aner,  first,  by  my 
von  Arran,  and  aflterwards  by  the  bearer,  sur 
ficrf)ert  Readings  assured  your  lordship  had 
,  owned  to  them  that  the  jpiece  was  your's,  but 
profiessed  the  publication  to  be  without  your 
order;  and  that  you  did  not  intend  to  do,  or 
think  that  yoii  had  done,  me  any  injury,  or 
«  pr^udioe:  if  your  lordship  really  thought  so, 
the  publication  might  have  been  owned,  as 
,  well  as  what  was  published  ;  but  then  let  the 
.  world  judge,  whether  pen,  ink,  and  pftjper, 
are  not  dangerous  tools  in  your  hands  ?  Wnen 
I    was  thus,  assured  your  lordship  was  the 
author,  it  cost  me  some  thoughts  how  .to  vin- 
dicate truth,  my  master  the  lateldng,  mysdf. 
Biyactioas,  and  finally,  all  reflects  on,  and 
«  tnukiced  by  that  pamphlet:  I  found  myself 
oBga^ped  in  the  service  of  our  present  long,  and 
th^  in  a  time  of  difficulty  and -danger,  imd  in 
such  times,  for  the  most  part,  it  has  been  my 
\  lot  to  be  employed  in  pubhc  affairs ;  and  though 
I  bad  not  been  so  taiLen  up,  yet  I  well  knew 
that  writing  upon  such  occasions  is  no  more 
my  talent,  than  it  is  my  delight ;  and,  to  say 
truth,  my  indiqx^sition  to  th.e  exercise,  might 
help,  to  persuade  me,  that  the  book,  though 
honoured  with  your  lordship's  name,  would, 
after  it   bad  performed  it's  office  in  coffee- 
houses, and^  served  your  lordship's  design  in 
that  coi^uncture,  expire,  as  writings  of  that 
Mature  and  ibrce  usually  do :    and  herein  I 
rested  without  troubling  myself,  or  any  body 
else,  with  animadversions  on  your  lordship's 
mntakes,  wbictiareso  many,  and  so  obvious, 
that  I  wonder  bow  you  could  fall  into  them. 
,  I  win  add  tq  this,  that  I  have  been  in  expec^ 
. '  tation,  that  by  this  time  your  Complete  History 
.  Would  have  come  fortti ;  wherem,  if  I  may 
.  judge  by  the  patterp,  I.hafe  just  caui^  to  fU9- 

VOL,  TIIT| 


pect,  that  neither  the  subject,  or  myself,  will 
bemorejustly  dealt  with,,  than  in  that  occa- 
sional essay  ;  and,  I  would  have  been  glad  to 
have  seen  all  my  work  before  me,  in  ca^se  I 
should  think  fit  to  make  a  work  of  it.  The 
delay  of  your  publishing  that  History,  and  th^ 
consideration  of  your  lordship's  age,  and  mine, 
are  the  occasions  of  this  letter ;  whereby,  I 
inform  you,  that  as  no  man  now  aUve  is  better 
able  than  I  am,  to  give  an  account  of  the 
principal  transactions  during  the  rebellion  in 
Ireland  ;  so  no  man' is  possessed  of  more  au- 
thentic commissions,  instruments,  and  papers, 
all  which,  or  transcripts  of  them,  you  might 
have  commanded  before  you  set  forth  your  re- 
flections. But,  possibly,  to  have  stayed  for 
them,  might  have  lost  you  a  seasonable  oppor- 
tunity of  publishing  your  abberrence  of  the 
Irish  rebellion,  and  your  aeal  against  popery  : 
what  your  lordship  might  then  nave  had,  you 
may  yet  have,  because  I  had  rather  help  to 
prevent  than  detect  eri'ors  ;  but  then,  I  must 
first  know  to  what  particular  part  of  your 
history  you  desire  information,  and  how  you 
deliver  those  parts  to  the  world,  and  to  poste- 
rity. If  after  this  offer,  your  lordship  shall 
proceed  to  the  conclusion,  and  publication  of 
your  history,  and  not  accept  of  it,  I  must, 
Before- hancf,  appeal  from  you,  as  from  an  in* 
competent  judge  of  my  actions,  jind  a  partially 
engaged  and  unfaithful  historian." 

"  Ormond.'* 

The  Earl  of  Anglesey's  Answer  was  as  follows : 

"  Bty  Lord, 

"  Your  gfrace's  of  the  15th  of  November,  1 
received  towards  the  end  of  that  month,  and 
was  not  a  little  surprized,  after  being  threat-^ 
ened  above  a  year,  with  your  grace's  Answer, 
to  the  Observations  and  Ueflections  on  my  loi'd 
Oastlehaven's  Memoirs,  which  your  grace 
takes  notice  you  had  seen  above  a  year  before, 
to  find  them  only  most  satirically  "burlesquedi 
and  my  intentions  in  the  writing  of  them,  most 
unnaturally  misinterpreted,  and  misjudged, 
without  giving  instance  of  any  one  particular, 
which  coui^so  much  transport  your  gprace,  or 
interest  you  to  judge  of  a  letter  of  a  mine  to 
another,  with  so  invective  heat  and  mistake. 
Your  grace's  letter,  therefore,  consisting  only 
of  generals,  I  can  no  otherwise  adapt  my  an- 
swer,  rafter  a  most  serious  revision  of  my  book 
upon  tnis  occasion)  but  by  giving  the  reverse 
of  your  grace's  strained  and  erroneous  affirma- 
tives, by  my  plain  and  true  negatives  ;  till 
your  g^ce  snail  administer  occasion,  by  com- 
municating the  particular  animadversions,  your 
grace  hath  been  so  long  (as  I  hear)  about.  The 
reasons  leading  your  grace  to  believe  it  impos- 
sible I  could !;« the  author  of  that  discourse,  I 
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Ihe  lord  ptivyrsears  book  and'to  call  his  lordship 
and  the  duke  of  Ormond  before  thcrn,  and  if 
upon  r^^port  from,  them,  it  shaM  appear  to  your 
majesty  that  the  earl  of  Anglesey,  has  fallen  into 

>^■^^^^w■^ii^  ■^^■■■■»  ■■■■■  I         ■■■■1  ■■■■^iiiiiii  I 

cannot  adnnit,  though  they  import  a  fair  opi- 
..nion  of  me  ;  and  that  in  the  beginning  of  your 
letter,  your  grace  had  better  thoughts  than 
vhen.  your  hand  was  in  and  heated.  I  do 
therefore  absolutely  deny,  that  I  affirm  any 
matter  of  fact,  positively  in  that  book,  which 
are  easily,  or  authentically  (or  at  all)  to  be  dis- 
proved. Or  that,  from  those  matters  of  fact, 
grossly  mistaken,  .iit  deduces  consequences, 
raises  mferences,  and  scatters  glances  injm'ious 
to  the  memory  of  the  dead,  aiid  the  honour  of 
aame  Uving  ;  among  which,  your  grace  finds 
yourself  worst  treateid.     This  being  so,  your 

•  grace  *s  unjust  inferences  from  the  time  of  it's 
•writing,  and  the  mi^udging  the  design  of  the 

author,  give  no  coimtenance,  or  oc<;asi()n,  to 
your  grace's  rhetorical  character  of  the  times, 
though  I  join  in  all,  but  the  opinion  your 
grace  seenra  to  have  taken  up,  that  there  is  a 
plot  (other  than  that  of  the  papists)  to  destroy 
the  crown  and  church  ;  a  discover}'  worthy 
the  making,  if  your  grace  knows  aucl  believes 
what  you  write  ;  but  now  I  am  concerned  to 
hhve  it  mentioned  to  me,  I   know  not,  your 

grace  can  best  tell  what  you  intend  to  insinuate 
lereby.     These  are  your  ijrace's  reasons,  why 
,  you  were  not  willing  to  believe  that  book  of  my 
.  coniposing  ;  yet  you  cannot  leave  me  without 
a  sting,  in  your  expressing  the  hopes  which 

•  succeeded  them,  viz.  That  some  of  the  su- 
borned libellers  of  the  acre,  had  endeavoured 
-to  imitate  dm,  and  not  I  them.  Whether  I 
should  imitate  suborned  libellers,  or  they  me, 
would  be  all  one  for  my  reputation ;  because  I 

•  were  grossly  criminal  in  the  fii-st,  and  must 
have  been  so  before  in  your  grace's  opinion,  or 
they  could  not  iipitate  me  in  the  second j  your 
grace  will  want  instances  in  both,  except  this 
of  your  own  making ;  and  therefore,  there 
must  be  some  other  i*ea8on  why  your  grace 
did  not  believe  (if  really  you  did  not)  that  dis- 
course to  be  of  my  composure.  But  this  ad- 
mitted for  truth,  (as  it  is  undoubtedly)  your 
grace,  in  the  next  place,  calls  the  worfd  to 
judge,  whether  pen,  ink,  and  paper,  are  not 
dangerous  tools  m  my  hands.  1  remember 
the  times,  when  they  were  serviceable  to  the 
king's  restoration,  and  constant  service  of  the 
crown,  or  craved  in  aid  by  your  grace,  that 
you  did  not  account  them  so  :  and  it  is  much 
to  my  safety,  that  they  are  not  so  in  vour 
grace's  hands,  though  1  find  them  as  sliarp 
there,  as  in  any  man's  alive.  Your  grace 
being  at  length  assured  I  was  the  author,  ^ur 
next  care  was  to  spend  some  thouglits  to' vin- 
dicate truth,  the  late  king,  youi'selfi  your  ac- 
tions, and  filiriily,  all  reflected  n\}<m  and  tra- 
duced (as  your  gracii  is  pleascfl  to  fancy)  by 
that  pamphlet.  But  your  grace  had  no  cause 
to  trouble  your  thoughts  with  such  indications, 
unless  you  could  shew,  where  in  that  book 
they  are  reflected  upon  and  traduced^  no  such 


the  mistakes  add  errofs  herein  ^idtohis  chaifpe, 
that  then  yoiu-  majesty  would  be  pkpsed  to 
consider  of'  the  best  and  most  authentic,  mfcau 
bow  reparation  may  be  made  lo  all  that  are  ii- 

thing  occurring  to  me,  (upon  the  strio^est  re* 
visal)  nor  ever  shall  be  objected  to  me  nitli 
justice   and  truth.    After   your  grace  halh 
brought  it  to  tho  colfec-houses,  (where  I  be- 
lieve it  never  was,  till  your  grace  preferred  it 
to  that  office)  and  where  you  have  doomed  it 
to  expire,  as  writings,  of  tnat  natuieandferoe 
use  (yon  say^  to  do,  (for  which  I  shall  not  be  it 
all  concemecl)  you  rested,  without  troubling 
yourself  or  any  body  else  with  animadvorsioM 
upon  my  mistakes,  which  your  grace  is  plesKd- 
to  say,  are  so  many  and  so  obrious,  (though 
you  name  none,  nry  do  they  occur  to  othen) 
that  you  wonder  how  I  cpuldXall  into  tbeo. 
If  your  grace  believes  yourself  in  this,  you 
seem  to  have  forgot  the  long  time  yoo-ipe&t 
in  considering  and  animad-vertiBg  upon  that 
despicable  pamphlet,  with  your  kafaourswherBfta 
I  w  as  threatened  by  some  t)f  your  grace's  reb- 
tions  ibr  many  months ;  and  your  grace  bidi 
redeemed  the  delay,  by  the  Timlent  ceDOtl 
reflections  you  hare  now  sent  me,  which  yet  I 
doubt  not  will  evaporate  or  shrink  to  ootnngi 
when  your  grace  shall  seek  for  instsncfs  to 
back  tnem,  whereof  if  you  can  find  any,  I 
claim  in  justice  they  may  be  sent  me.     loor 
grace  adds,  that  you  have  been  inezpecUiliQD, 
that  by  this  time  rny  Complete  UistcHry  would 
have  come  forth,  wherein  (if  you  may  judge 
by  the  pattern)  your  crraoe  saith,  you  lutre 
just  cause  to  suspeict,  mat  neither  the  sobject, 
nor  yourself,  will  be  more  justly  dealt  with 
than  in  that  occasional  essay  ;  and  therefore, 
ofler  me  all  the  helps  of  authentic  cemmissoBS, 
transactions,  and  papers,  your  grace  is  pos- 
sessed of,  whereof  you  inform  me  none  nath 
more.    This  is  an  anticipating  iealowy,  wbicfa 
no  man  living  can  have  ground  ibr,  and  when 
my  History  shall  be  completed,  (which  is  now 
delayed  for  those  assistancsss  your  gtace  is  m 
well  able,  and  so  freely  offers '  to  afiordsK) 
though  my  weakness  may  be  exposed,  my 
integrity  and    impartiality  shall  appear,  uw 
your  unjust  suspicion  will,  £  doubt  not,  ceste, 
if  truth  may  be  \%eloome  to  you,  and  not  ac- 
counted one  of  the  dangerous  instmmentsin 
my  hand  ;^  by  which  having  incurred  yHfox 
anger  and  enmity  in  the  first  essav,  I  ntfve 
slender  hopes  to  be  more  acceptable  in  the 
second  ;  though  I  resolve  to  hold  to  the  fir^t 
approved  law  of  a  good  and  faithfol  historian, 
which  is,  that  he  should  not  dare  to  say  tbjr 
thing  that  is  false  ;  and  that  be  dare  not  but 
say  any  thing  that  is  tme  ;  that  there  be  not 
so  much  as  suspicion  of  favotu*  or  hatred  in  his 
writing.    And  this  might  give  a  supersedeas 
to  your  grace's  unreasonable  appeal  before  a 
amvumtny  though  I  never  intended,  by  re- 
lating the  truth  of  things  past,  to  bec«ne  a 
judge  of  your  grace's  or   any  othei*  Bi«<»'« 
actions,  but  barely  Res' gettos  narrare,  for 
the  intomiatfon,   cerrectioik«  and  iiotniBiioD 
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jur«d  by  the  ^rl  of  An^lesey^s  book  and  letter, 
apd  to  preTent  the  credit  his  great  place,  siip- 
pfMsed  knowled^  (especially  in  the  affairs  of 
Ireland)  and  his  pretendeci  candour  anil  im- 

<^  thi«  age  and  posterity.  Your  grace  de- 
siring to  know  to  what  particular  parts  of  my 
History  I  would  haye  information,  I  shall  at 
piresent  only  mention  these.  The  intrigues  of 
the  cessation  and  commissions  for  them,  and 
the  two  peaces  of  1646  and  1648,  forced  ft|>on 
the  ](ing  by  the  rebellious  Irish.  The  grounds 
and  transactions  about  depriTing  sir  William 
Parsons  from  being  one  of  the  lords  justices, 
and  then  dismissing  him ;  sir  Adam  Loftus, 
▼ice-treasurer;  sir  John  Temple,  master  of 
the  Rolls;  sir  Robert  Meredith,  chancelK>r  of 
the  exchequer,  &c.  from  the  council  table. 
The  mystery  of  Glamorgan's  peace  and  hiii 
pmushment,  the  serial  ungrateful  expulsions 
«f  your  grace,  by  the  confederate  Roman  Ca- 
tholics. The  passa^  concerning  the  parlia- 
mesit's  present  of  a  jewel  to  your  grace.  The 
battles,  reliefs,  sieges,  and  chief  encounters,  in 
your^grace's  time.  The  proceedings  between 
your  grace  and  the  Roman  Catholic  assembly 
of  the  clergy  of  1666,  with  the  commission  for 
their  sitting,  llie  Plot  for  sui'prizing  the 
castle  of  Dublin,  in  which  Warren  and  others 
were  concerned  with  the  examinations  and 
what  offenders  were  executed,  &c.  and  any 
thing  else  your  grace  judgeth  of  import,  to 
hare  conveyed  to  posterity.  Other  parts  of 
the  History  shall  be  proposed  to  your  grace  in 
my  progress,  and  before  I  put  my  last  hand  to 
it,  with  a  resolution,  that  though  I.  may  have 
been  sometimes  mistal^en  in  judgment,  yet  as 
I  never  did  promote  the  report  of  a  matter  ol' 
laot,  which  I  knew  to  be  false,  so  I  never 
vrould.  Which  I  am  induced  the  rather  to 
mention  because  your  grace  saith,  you  had 
rather  help  to  prevent  than  tp  detect  errors.'' 

"  Anglesey." 

It  appears  that  so  eai*ly  as  the  year  1646, 
disagreements  had  subsisted  between  these  two 
noblemen  when  in  Ireland.  In  this  year,  1682, 
lord  Anglesey  had  drawn  up  and  presented  to 
the  king  a  very  bold,  loyal,  and  patriotic  Me- 
morial, intitled,  '  The  Account  of  Arthur  Earl 
c  of  Anglesey,  Lord  Privy-Seal  to  your  most 

*  excellent  Msyesty,  of  the  true  State  of  your 
<  Majesty's  G<vernment  and  Kingdoms,  April 

*  2r,  1682.' — In  one  part  of  which  he  says : 

'*  The  tatal  capse  of  all  our  mischiefs  present, 
or  apprehended,  and  which,  if  not  by  wisdom 
antedated,  may  raise  a  fire,  which  may  burn 
and  consume  to  the  very  foundations,  is  the 
unhappy  perversion  of  the  duke  of  York,  (the 
next  heir  to  the  crown)  in  one  point  of  reli- 
gion ;  which  naturally  raises  jealousy  of  the 
power,  designs,  and  practices,  of  the  old  ene- 
mies €Nf  our  religion  and  Uberties,  and  under- 
mines and  emasculaties  the  courage  and  con- 
stancy, even  of  those  and  their  posterity,  who 
have  been  as  faithful  to,  and  suffered  as  much 
fiNry.the  crown,  as  any  the  most  pleased,  or 
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partiality  inay  give  to  his  writjings,  in  these 
and  future  times.  Ormond. 

(A  true  Copy.)    John  Nicholas.    ' 

At  the  Court  at.Hampton-Court,  June  17, 1682. 

By  the  King's  most  excellent  Majesty,  and  the 
l^rdsof  his  Majesty's  most  honourable 
Privy -Council.* 

_  •  a  • 

The  annexed  representation  of  his  grace  the 
duke  of  Ormond,  lord  lieutenant  of  Ireland, 
<&c.  bein^  this  day  presented  and  read  to  his 
^majesty  in  council.  His  majesty  taking  the 
contents  thereof  into  his  royal  consideration  as 
a  matter  of  very  great  importance,  U'as  pleased 

contented  in  our  impending  miseries  can  pre- 
tend to  have  done."  And  concludes  in  these 
words,  "  Though  your  majesty  is  in  your  owq. 
person  abo\e  the  reach  of  law,  and  sovereign  ' 
of  all  your  people,  yet  the  law  is  your  master 
and  instructer  how  to  govern  ;  and  your  sub- 
jects assure  themselves,  you  will  never  atr. 
tempt  the  ener^'ating^  that  law  by  which  you 
are  king",  and  which  you  have  not  only  by 
frequent  declarations,  but  by  a  solemn  oath 
upon  your  throne,  been  obliged  in  a  most  glo- 
rious presence  of  your  people  to  the  mainte- 
nance of;  and  that  therefore^  you  will  look 
upon  any  that  shall  propose  or  advise  to  the 
Contrary',  as  unfit  persons  to  be  near  you  ;  and 
on  those  who  shall  persuade  you  it  is  lawful,- 
as  sordid  flattercFs,  and  the  worst  and  most 
dangerous  enemies  you  and  your  kingdoms 
have.  What  1  set  before  your  majesty,  I 
have  written  freely,  and  like  a  sworn  faithful 
counsellor  ;  perhaps  not  like  a^ise  man,  with 
regard  to  myself,  as  they  stand  ;  but  I  have 
discharged  my  duty,  and  shall  account  it  a 
reward,  if  your  majesty  vouchsafe  to  read,  • 
what  I  durst  not  but  write,  and  which  I  be- 
seech God  to  give  a  blessing  to.'* 

It  seems  probable  that  this  ^Memorial  gave 
great  offence  to  the  kin^,  and  that  the  duke  of 
Ormond  was  prevailed  upon  to  exhibit  this 
chaige  against  lord  Anglesey,  in  order^to  fur* 
nish  a  plausible  pretence  of  justitication  for  his 
removal  from  office,  whicn  measure'  it  had 
been  previously  resolved  to  take.  See  the 
Biographia  Britannica,  art.  Annesley,  Arthur. 
See  too,  Carte's  Life  of  the  duke  of  Ormond. 
See  likewise  in  Mr.  Hargrove's  learned  Pre*- 
face  to  lord  Hale's  Treatise  on  the  »'  Jurisdic- 
tion of  the  Lords'  House  of  Parliament,''  some 
particulars  respecting  lord  Anglesey's  deep 
conversancy  in  the  I&cords .  and  Law  of  Par- 
liament.. 

*  It  appears  by  the  entries,  of  the  presents, 
in  the  council  books  (to  which  I  have  had  ac- 
cess, through  the  obliging  civility  of  Mr.  Chal- 
mers,) that  the  duke  of'Urmond  attended ;  as  a 
Krivy  counsellor,  at  ail  the  boards .  which  were 
eld  on  this  business,  and  that  the  k>rd  privy  seal 
attended  those  whiclu^ere  held  on  Uie  13tA  aiMl 
2rth  days  of  July, 
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to  declare  that  be  woald  hear  the  matter  thereof 
in  council.  And  did  order  that  a  copy  of  the 
said  representation  be  delir^red  to  the  earl«f 
Anglesey,  lord  privy-seal,  and  that  his  lofdsbip 
do  attend  his  majesty  in  coancil  on  Friday  next, 
at  three  of  the  clock  in  the  afternoon  at  White- 
hall, when  his  majesty  bath  appointed  to  take 
that  busioess  into  iiirther  consideration. 

John  Nicholas. 

The  earl  of  Anglesey,  lord  pi'tvy*seal,  being 
hy  the  said  Order  of  his  majesty  in  council, 
of  June  17th,  appointed  to  be  at  council  at 
White-hall,  JuiTe  23rd,  being  not  able  to  stand 
by  reason  of  the  gout,  yet  got  out  of  his  bed, 
and  was  carried  thither ;  where  wh<!h  the 
king  came,  he  spake  to  bis  mayesty  (as  I  am 
H'ell  informed)  to  this  effect 

*'  Sir ;  I  am  in  the  first  place  to  beg  your  ma- 
jesty's   pardon    for  my    obedience   to   your 
.  order  for  appearing  here  this  day,  being  in  no 
condition  of  health  to  have  left  my  bed,  and 
altogether  mifit  for  the  presence  of  the  king. 

''  And  indeed  1  expected  that  the  dqke  of 
Ormond  would  rather  have  complained  and 

Srinted  against  the  earl  of  Castiebayen  his 
lemoirs ;  which  aspersed  and  scandalized 
your  royal  father's  government,  and  represent- 
ed the,  Protestants  of  Ireland  as  rebels,  and  the 
confederate  Irish  pimists  as  loyal  sulgects,  than 
against  me,  who  had  vindicated  his  majesty's 
{government,  and  his  Protestant  faithful  sub- 
jects so  effectually  in  my  Letter  to  the  said  earl, 
that  his  lordship  in  an  Epistle  to  the  Reader 
which  he  afler  added  to  bis  Memoirs,  confessed 
himself  and  the  Irish  confederates  the  rebels : 
^  And  that  all  the  water  in  the  sefi  would  qo! 
*  wash  that  rebellion  off'that  nation.  * 

*<  This  ia  the  first  quarrel  I  ever  had  with 
any  man,  and  your  majesty  sees  how  it  is 
brought  upon  me,  and  cannot  but  believe  it  very 
nnwdcome  to  me  irom  one  who  hath  so  many 
years  professed  friendship  to  me.  But  that 
which  troubles  me  in  it  is,  that  it  is  pretended 
to  be  upon  acoount.of  my  failing  in  duty  to  bis 
late  nuyesty  and  yourself,  whereas  if  I  can 
pretend  to  merit  any  thing,  it  is  for  exemplary 
and  considerable  faithfulness  and  service  to  you 
both.  ^ 

*<  Sir,  That  I  may  not  trouble  you  with 
mncfa  ctiscourse,  I  have  reduced  the  vindica  • 
tion  of  my  innocence  to  writing,  which  I  present 
for  my  anawer  to  the  duke  of  Ormond's  accusa- 
tion, and  to  which  I  shall  add  no  more  but  my  de- 
sire. That  though  the  duke  of  Ormond  hath 
thought  fit  to  attack  me  thus  causelessly,  all  the 
contention  hereafler  between  him  and  me  may 
be  who  shall  serve  your  majesty  best,  and  co^t 
you  least." 

In  the  next  place  all  the  pf^>er8  writteu  and 
printed,  that  had  passed  between  the  duke  and 
the  Lord  Privy  Seal,  were  read  as  they  lay  in 
order,  and  both  the  lords  discoursed  and  ban- 
died the  matter  fully,  which  the  king  he^ 
with  great  patience :  The  duke  of  Ormond 
notwithstanding  doing  right  to  the  Lord  Privy 
Seal,  as  to  acknowledge  that  none  bad  been 
more  active  and  instrumental  in  his  migesty's 


happy  RestomtioD,  or  carried  it  en  with  mora 
success  in  great  dangers  and  difficulties,  than 
his  lordship.  In  conclusion  the  duke  was  or- 
dered to  charge  the  Lord  Privy  Seal  by  ptr- 
ticulars  in  writing,  that  he  might  know  what  to 
answer,  generals  not  being  sufficient,  aodss 
that  business  was  left  at  that  time. 

Now  follows  the  Lord  Privy  Seal's  Answer 
to  the  duke  of  Ormond's  Represeotstioa  or 
Complaint  against  him . 

To  the  Ring's  most  Excellent  Migesty. 

The  Eari  of  Anglesey,  Keeper  of  your  Ma- 
jesty's Privy  Seal,  (misled  by  an  ill  Pre- 
cedent admitted)  most  humbly  represents : 

That  having  this  18th  day  of  June,  reoeifed 
in  bed,  (where  he  had  continued  for  above  a 
month  last  past,  very  much  afflicted  with  the 
gout,  and  deprived  of  the  use  of  hands  ssd 
legs,  and  by  reason  of  pains  and  sickncsMi 
g^ing  little  rest,  which  he  hath  reason  to  be- 
ueve  w^  well  known  to  the  duke  of  Ormond ;) 
your  majesty's  order  in  council  of  the  ITtht 
with  a  copy  of  the  RepresentalioD  of  the  said 
duke  annexed,  and  command  to  attend  your 
majesty  in  council  on  Friday  next,  at  thiee 
o'clock  in  the  afternoon  at  Whitehall,  which  he 
resolves  by  God's  blessing  to  do  if  he  shall  bo 
in  a  capacity  of  health  and  strength  to  be  car- 
ried thither,  without  peril  of  his  lue  ;  which  bs 
doth  not  beUeve  that  the  duke  himself  tbiDlo, 
after  a  year  and  a  half  oonceming  himself  is 
this  controversy,  is  to  be  adventured  to  gratify 
a  hasty  proposal,  upon  his  changing  his  way  of 
proceeding. 

In  the  mean  tone,  That  your  mi^jesty  may  not 
be  under  the  least  prepossession  by  wfaattbo 
dukehioh  represented  with  heat,  and  shannea 
against  the  said  eari,  he  doth  humUyonerto 
consideration,  that  though  the  duke  appear  be- 
fore your  majesty,  as  a  repre^enter,  the  said 
earl  cannot  but  look  upon  him  as  a  petitUMiar, 
the  title  by  which  all  subjecto  that  compbuot 
address  to  your  majesty,  and  fpr  want  of  which 
he  hath  observed  many  suitors  rejected  with 
their  requeste. 

And  therefore  your  majesty  is  desired  to  be 
informed  in  the  first  place  by  a  deductioD,  of 
all  that  hath  passed  between  the  duke  and  the 
earl  in  this  aflair,  which  is  as  foljoweth : 

The  Book  complained  of  was  written  about 
two  years  ago  by  mere  accident  of  the  earl  of 
Castteharen's  sending  bis  printed  Memiors,  to 
the  eari  then  at  Blethington,  in  Oxfordshire, 
where  having  read  the  same,  and  conceiriof 
the  English,  and  Protestante  to  be  uiyuslly 
dealt  with  therein,  and  the  Irishibol  cause  pro- 
fessedly justified,  thou^  the  most  execnUo 
rebellion  that  ever  was  m  the  world  ;  the  ead 
could  not  digest  the  same,  but  upon  a  bare  eU 
memory  witnouthelp  of  writings  or  notes,  im- 
mediately  put  pen  to  paper,  and  the  8th  of  July 
wrote  a  letter  to  the  said  earl  of  Castiefaaveo, 
which  he  believes  his  lordship  hath  yet  to  shewy 
though  when  it  appeared  aflerwards  m  print, 
about  Octpber  16^  one  w«s  0e&l  tohis lonli 
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knows  noty  till  tbd  dnk^  gives  moTe  clear  and 
pardcolar  occasioo. 

Whosoeirer  shall  take  notice  of  what  the  duke 
asserts  of  Ihs  and  the  earPs  free  conTeise  and 
friendship  for  above  20  years,  and  (which  the 
earl  adds,  and  the  duke  cannot  fbrffet)  the  real 
and  adventurous  friendship  which  the  earl  hath 
engaged  in  with  and  for  tne  duke,  he  cannol 
but  wonder  as  others  do,  that  they  are  so  easily 
cancelled  and  turned  into  rancour  and  ill 
returns^  without  demonstrating  a  change  in 
the  earl,  which  may  satisfy  inquiring  men  the 
duke  hath  a  cause. 

For  else  it  seenM  wonderful  and  past  bdief 
to  intelligent  men,  that  the  earl,  who  nrofesseth 
that  he  bears  malice  to  no  person  living,  nor 
ever  had  quarrel  with  any  man,  that  counts  it 
his  great  misfortune  in  his  old  age,  when  he 
was.  preparing  to  go  to  his  grave  in  peace  and 
in  perfect  charity  with  all  men,  he  should  be 
attacked  by  one  who  hath  professed  frioidship 
to  him  above  these  twenty  years,  and  as  he 
finds  by  letters  and  otherwise  was  intimat<>ly 
a  friend  to  his  father  :  as  it  is  miraculous  to  the 
same  degree,  that  the  earl  in  his  circumstances 
should  willingly  be  drawn  into  controversy 
with  so  great  and  fortunate  a  man,  and  so  anci- 
ent a  friend  as  the  duke  of  Onnond. 

But  since  it  hath  been  the  duke's  pleasure 
or  humour  so  violently,  and  so  many  ways  to 
assault  the  earl,  he  must  not  take  it  til  that  he 
cannot  bear  wounds  patiently,  and  without  just 
resentment* 

The  duke  complains  further,  thai  in  the 
course  of  above  30  years  free  and  friendly  ac- 
quaintance and  correspondence  with  him,  the 
.earl  nearer  thought  fit  to  give  him  anv  intima- 
tion of  his  intent  to  write  a  History  of  the  wars 
of  Ireland,  and  other  transactions  there. 

The  said  earl  cannot  recolliect  with  certainty 
whether  he  did  or  no,  hut  he  very  well  reroem- 
berelh  that  many  years  ago  he  acquainted  sir 
George  Lane  then  the  duke's  secretary,  and 
now  viscount  of  Laneshorrow  (and  who  told 
him  he  had  the  custody  of  all  the  duke's  papers 
and  writings  of  public  afiahs)  with  his  intended 
History  of  Ireland,  who  promised  him  the  as- 
sistance of >(hem,  but  he  could  never  yet  obtain 
any  from  him:  nor  fimm  the  duke  himself, 
since  he  made  a  free  offer  and  promise  of  them 
by  his  letter  of  tiie  152th  of  November,  thream 
ening  to  appeal  from  the  earl  as  a  partially  en- 
gaged, and  uhiaithfol  historian  if  ne  accepted 
uiem  not,  he  being  as  he  wrote,  more  desirous 
to  prevent  than  rectify  errors  and  mistakes. 
The  earl  having  this  noble  encouragement  firom 
so  great  a  person,,  (and  who  was  to  make  so 
er&t  a  part  of  it)  to  proceed  in  his  History,  by 
his  letter  of  the  7th  of  October,  acknowledge 
and  accepted  the  duke's  fmvour,  expecting  the 
performance  thereof,  but  never  heard  since 
firom  the  duke  till  by  bis  representation  to  yonr 
majesty,  wherein  he  seems  to  forget  or  retract 
all  that  had  passed,  though  fhe  earl  had  given 
him  all  the  assurance  a  man  of  honour  could 
do,  that  he  would  be  exactly  faithful  and  in- 
partial  in  the  Histoiy,  and  now  shews  that  he 


ship  taking  notice  thereof,  and  asking  him  what 
lie  had  done  wkb  thesaid  (elter,  who  then  con- 
fessed he  had  lent  it  to  a  friend,  but  he  would 
recover  it  a^;ain.  The  tetter  beinr  thus  printed, 
the  duke  of  Qrmond  had  soon  s^t  of  it,  for  in. 
his  letter  to  the  earl  of  Anglesey  of  November 
the  12th,  1681,  he  takes  notice  that  he  had 
seen  it  a^ear  before,  and  writes  his  pleasure  of 
it  so  satirically,  that  the  said  earl  returned  his 
answer  ofthe  7th  of  October  following,  which 
the  said  duke  takes  notice  of  in  his  said  repre- 
sentatien,  thoogh  he  never  before  acknowledged 
the  receipt  thereof,  nor  was  pleased  to  make 
my  teply  to  it,  though  it  gave  him  sufficient  oc- 
casion :  thus,  when  the  said  earl  expected  a 
reply,  things  stood  till  Uie  same  Complaint  made 
to  your  maiesty,  which  he  humbly  submits 
whether  it  be  fit  to  be  received  or  proceeded 
vpMi  in  council ,  afto  so  open  a  litigation  thereof 
in  print,  wherein  the  said  duke  had  appealed  to 
the  people,  and  accused  the  eari  with  as  much 
acrimony  as  it  was  possible  for  the  duke's  sharp 
pen  to  do,  it  being  as  the  said  earl  conceives, 
below  the  dignity  of  your  majestv  and  the 
hoard,  after  tne  duke  has  proceeded  so  far  in  a 
private  quarrel  of  his  own  msking,  without 
euec^M,  (and  that  those  the  duke  had  aiH 
pealed  to  seemed  g^enerally  satisfied  that  the 
eari  had  fully  vindicated  himself  from  the  as- 
penions  laid  upon  him  by  the  doke's  said^letter) 
i'or  your  nuijesty  to  be  addressed  to  so  late,  and 
in  a  cause  so  concluded ;  wherein  the  earl  had 
justified  himself  in  the  raediod  the  duke  him- 
self led  him,  and  is  ready  to  proceed  further  so 
to  do,  if  the  duke  shall  please  to  reply  in  main*-" 
tenance  €ff  his  printed  cJiarge. 

However  the  earl  not  knowing  what  course 
in  this  afiair  will  be  pursued,  or  directed,  satth 
that  he  doth  not  disown  the  Book  mentioned  in 
the  doke's  representation,  so  far  as  he  hath  ac- 
knowledjped  tne  same  in  a  letter  written  by  him 
to  the  said  duke. 

But  denies  that  in  the  same,  book  or  letter, 
there  are  divers,  or  ajoy  passages  and  expres- 
skms  which  are  not  only  untrue,  but  reflecting 
in  a  high  degree  upon  his  late  majesty's  go- 
▼emment,  and  particulariy  in  relation  to  the  re- 
hellion  and  war  in  Ireland,  and  to  the  several 
cessations  and  peaces  made  by  his,  and  your 
majesty's  authority  and  command,  which  the 
said  em  hath  formerly  intimated  in  writing  to 
the  said  duke  in  answer  to  a  letter  of  his  in- 
sinualing  the  same  thing,  and  urging  for  par- 
ticulars which  the  said  eari  coukl  never  yet 


The  said  eari  is  no  further  chaiged  with  ma- 
liciously calumniating  and  aspersing  the  siud 
duke,  and  insinuating  several  particulars  to 
that  purpose,  butthe  passages  in  the  said  books 
of  diat  import  are  still  reserved,  and  not  thought 
fit  by  the  said  duke,  to  be  expressed  so  as  the 
earl  may  know  what,  or  how  to  answer. 

And  the  said  earl  is  not  ignorant  that  mali- 
cious calumny  or  scandal  against  so  great  a 
pcsson  as  the  duke  of  Ormond,  is  se^erSy  pu- 
piBhable^by  law. 

.)Vhat  to  say  more  herein  the  said   earl 
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is  unwilliDff  any  History  should  be  written  by 
the  earl,  whose  candor  and  impartiality  he  will 
y£t  allow  to  be  but  pretended,  and  threfore  pro- 
posetb  that  your  majesty  will  prevent  the  credit 
which  they,  his  great  place,  and  supposed 
kno^iledge  (es^ially  in  the  affiur  of  Ireland) 
•  may  give  to  his  writings  in  these  and  futnr« 
times^' never  considering  that  himself  hath 
greater  places.  '  Yet  the  earl  doth  not  appre- 
hend their  ffivin^  credit  to  any  thing  the  ouke 
inth  orehall  wnte  against  the  truth,  which  the 
earl  is  resolved  to  tie  himself  strictly  and  au- 
thentically to  if  he  be  suffered  to  go  on,  and 
not  diacouFBffed  in  his  design  with  which  he 
intended  to  close  his  labours  m  this  life,  for  ^e 
good  of  £nffhuid,  and  4he  saiety  of  that  poor 
kingdon&  of  Ireland,  harrasaed  by  rebellions  and 
massacres,  and  which  must  expect  and  undergo 
vore  (still  preparing)  Unless  prevented  by  wise 
Gounetis  here,  upon  the  waininjgs  that  a  true 
ncoount  of  former  times  and  faihngs  may  give 

OS. 

And  siaoe  the  earl  hath  been  versed  above 
40  years  in  public  aflhin,  without  blemish  or 
dishoooar,  and  intends  by  your  majesty's  per- 
misston,  to  dedicate  his  History  to  yourself, 
which  sur«  he  would  not  be  so  weak  as  to  offer 
if  any  thing  were  to  be  in  it  of  the  nature 
Iheduke  presageth,  the  earl  therefore  hopes  the 
duke  fiiay  at  least  trust  your  majesty's  wisdom 
with  the  }>nhliBhinj^  of  what  you  shall  have  the 
vemsai  of  if  you  judge  it  wortli  jour  readinsf 
before  it  go  to  the  press,  being  intended  both 
for  the  honour  of  the  late  king  and  of  your  ma- 
jesty, and  not  to  gratify  any  private  humour 
or  party,  or  to  disguise  or  cover  the  errors  or 
suBcarriages  of  any  subject  whatsoever, 

Ab  to  the*  duke's  reflection,  that  the  exA  chose 
rather  to  seek  for  intbimation  from  the  earl  of 
Castlehaven  than  from  him,  the  contrary  doth 
appear  ever  since  the  earl  had  any  hopes  given 
huB  of  the  duke's  assistance,  viith  suchauthen- 
tic  instruments  and  writings  as  may  contribute 
to  the  History,  which  the  earl  cannot  but  yet 
expect^  and  he  never  desired  other  informations 
from  the  said  earl  of  Castlehaven,  than  in  the 
naihtary  actions  wherein  the  duke  employed 
him  as  a  general,  and  never  thot^htofmakme 
other  use  of  them  than  as  they  concurred 
with,  cleared  and  confirmed  the  true  account 
tiie  earl  was  possessed'  of  in  those  affairs 
before. 

As  to  the  duke's  insinuating^ (where  he  men- 
tions the  war  of  Ireland  and  other  transactions 
there,  wherein  the^r  had  both  a  great  part)  that 
they  were  of  opposite  parties,  since  he  accounts 
it-  Serviceable  lo  his  design  of  aggravating  to 
thetrtmtet  against  the  earl,  the  occasion  is  wil- 
Unrly  embrwsed  to  giv^  your  majesty  a  brief 
and  true  information  of  the  part  the  earl  had 
both  in  Ireland  and  England,  in  the  late  un- 
happy time. 

xfae  earl  was  (under  the  authority  his  late 
■M^esty  had  entrasled  both  houses  of  parlia- 
ment  with,  for  ordering  and  governing  the  af- 
faim  in  Ireland,  aHer  the  horrid  rebelKon  begun) 
aattnuneBtal  theveto  pnwerve  the  Britiib  and 


Protestant  interest,  countrieB  and  garriioiK, 
from  being  swallowed  up  by  Owen  Oneill'* 
barbarous  army,  or  falling  into  the  bloody  Ink 
hands.  He  also  held  correspoujdenoe  with  «od| 
offered  assistance  to  the  then  marquis  of  Or- 
mond,  to  preserve  the  £ngUsh  and  save  the. 
city  of  Dublin,  and  other  English  ^[anisoot 
and  quarters  from  the  treacherous  Irak,  w|w 
broke  all  ftith  witii  the  marquis.. 

He  likewise  sent  to  the  m^niui^  the  UiIq 
kind's  majesty's  positive  prohibition  in  whtiw 
against  making  any  peace,  or  having  at  bQ 
further  deifling  with  th»  Iriah>  and  use4  ha 
most  earnest  persuasions  herein,  fbreseeiiigil 
would  be  destructive  to  the  English,  aqd  mil* 
chievousto  the  late  king;  and  stiU  u^fere4 
assistance  to  the  marquis  to  encourage  biia  in 
vigorous  opposing  the  Irish,  and  to  waUe  bin 
to  disappoint  their  treachery,  and  the  cqB» 
quence  oftheir  faith -breaking. 

The  said  earl  after  the  peace  notwithslaDdiiig 
made  with  the  Irish  confederate  rebels,  and 
their  shameful  and  treacherous  breach  ofil, 
with  design  and  endeavour  to  surprize  tbe  mar* 
quis  and  all  the  English  garnsons  in  I^inrteri. 
and  after  they  had  so  haiiSiled  their  bosinefi  •§ 
to  get  the  comimssioners  of  parliament,  (whioli 
were  airived  at  Dublin  by  the  manfuisBeiiD- 
vitation,  to  receive  the  city  of  DubliD,  and  ill 
other  garrisons  and  strengths  under  bis  OMi- 
mand,  and  secure  them  against  the  Irish,  for 
which  end  tiiey  had  brought  forces,  shippiitt, 
provisions,  and  ammunitioa  of  all  sorts  wilk 
them)  to  be  rejected  and  sent  away  by  tbe 
marquis. 

He  upon  a  second  invitation  of  the  nuuqnii 
to  the  parliament,  (upon  the  Irish  rebels  coa- 
tinned  breaches  and  treacheries)  went  sfii^ 
for  Ireland,  after  he  had  used  all  bis  ia^ 
terest  to  persuade  them  to  send  again,  tbougb 
they  were  very  unwilling,  and  it  was  mttcb 
opposed  by  reason  i>f  the  former  unexpectol 
disappointment. 

And  was  the  chief  employed  in  commisBtf 
from  the  parliament  with  an  army  of  bone 
and  foot,  furnished  with  allthin^  neoenaiy 
to  deliver  tiie  marquis  and  Enghsh  from  Uk 
Irish  treacheries  and  designs,  and  to  recei>« 
the  city  of  Dublin  and  ciher  garnsons,  ialo 
the  parliament's  custody,  who  were  tnislerf, 
and  able  to  preserve  the  same  for  the  crom, 
if  we  could  anree  upon  articles  for  that  pur- 
pose, which  by  the  blessing  of  God  the  earl 
did  to  tbe  marquis  and^the  late  lord  chanceUtfr 
Eustace,  (whom  the  marquis  chiefly  tnttled 
therein)  to  their  great  satisfaction,  as  well  as 
liis  own  and  the  English  and  protestants ;  aikl 
afW  he  and  tbe  rest  of  the  commissioneri  bad 
received  the  city  of  Dublin  and  odier  garrifloss 
and  conveyed  tne  marquis  with  the  honour  dae 
to  his  quality,  to  the  see-side  to  take  ahippio| 
for  England^  as  the  articles  gave  leave ;  tm 
had  s{ient  sometime  to  lay  the  fbnndatioBS 
which  after  happily  succeeded,  for  the  iM 
reduction  of  the  Irish,  and  breaking  dior 
cursed  confederacy  and  power  for  trcacbeiyi 
and  final  snbduiagthem  to  tba  crown  of  £iV' 
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llukd,  with  the  forf<6itUr«  of  all'their  eslates,  for 
tbe  MtisfiictMm  of  adventurers  and  soldiers, 
and  the  rast  increase  of  tiae  rcYonae  of  the 
crowii* 

.  The  earl  returned  for  Eng-land  a£  he  had 
•leaTe  to  do,  before  he  went,  where  by  his  in- 
Jlerestin  parliammt  b« -secured  to  the  marquis 
^e  13,000/.  6cc.  agreed  by  the  articles  for  the 
^suflender  of  DuMiB, 'te.  to  be  naid  him ,  though 
mueh  eodeavonr  was  used  by  the  lady  vis- 
teonntess  Moore' and  others,  upon  legal  pre- 
tences to  deprive  him  of  it ;  so  that  he  lost  not 
one  penny  of  it,  and  then  the  said  marqtiis 
'thongbt  and  held  the  said  earl  his  real  friend, 
'and  a  punctual  performer  of  public  faith. 

In  England  the  EarVs  part  was  as  followcth : 

To  preserre  the  church  in  its  lesal  establish- 

tineaittothe  last,  to  defend  the  king  and  the 

laws,  Jigainst  usurpation  and  arbitrary  govem- 

onent,  to  iBuKrenture  his  e8tate;and  life  to  save  his 

from  execrable  murder,  and  never  to  sit  still  till 

he  and  his  iriends,  his  late  majesty's  and  your 

ikitbful  Subjects,  had  compassed  your  majesty's 

-liappy  restoration,  with  the  apparent  and  im- 

-ninent  hazard  of  their  lives,  whereof  the  said 

duke  had  vast  benefits  without  danger. 

JNow  if  the  duke  will  give  the  earl  inibr- 

mation  of  his  part,  as  an  oppomte  party  in  the 

'said  transactions,  he  promiselh  they  shall  not 

'want  their  due  place-  and  regard  in  history, 

when  all  done  by  both  shallbe  truly  and  ex- 

'actly  recorded. 

liie  earl  doth  not  know  what  the  iluke 
'means  by  saying,  that  at  least  while  the  Lord 
Privy-Seal  and  n^.  have  the  honour  to  be  of 
"jrour  majesty ^8  privr-council;  and  in  the  sta- 
tions they  are,  it  will  not  be  fit  for  him  to  puh- 
.lish  such  an  Answer  to  the  Lord  Privy^Sears 
Book  and  Letter,  as  might  otherwise  be  neces- 
sary in  vindication  of  truth:  unless  he  would 
insuiuate  it  fit  for  the  earl  to  be  displaced  to 
make  room  for  that  long  threatened  .Answer, 
that  so  he  might  have  the  more  home  and  fuller 
stroke  at  the  earl  before  your  majest>%"  when 

*  he  hath  endeavoured  but  cannot  hurt  turn  be- 
loreyour  people. 

And  it  appears  that  it  is  but  a  new  fancy  and 

.  eonsidefation  taken  up  by  the  duke,  lor  when 

he  was  pleased  not  only  to  write  but  priut  his 

virulent  Letter  of  the  12th  ofNovember,  as^ainst 

'  the  earl,  it  had  not  it  seems  affecte<l  his  thoughts 

.  as  of  any  import,  and  this  also  sliews^  that  it  is 

too  late  and  dishonourable  an  appeal'  tv  be 

made  to  your  majesty^  aAcr  the  duke  hath 

done  it  without  success  in  print  to  the  people, 

*  and  would  never  in  probability  have  be4*n  at- 
tempted, but  that  he  thinks  he  hath  arrived  in 
.a  more  happy  conjuncture,  or  hath  entertained 

'  some  gniunmess  hopes  of  favour  by  the  earl's 
dqpressionf  which  he  will  never  in  the  least  ap- 
prehend from  ajust  master  tliat  he  ha^  faith- 
Jiilly  served  so  K>ng. 

.  And  therefore  the  e^l  conceiving  that  the 
duke  hath  already  in  print  charged  him  with 
ail  he  hath  to  say,  anirmore  than  he  can  make 
good;  aad  there  being  an  obligation  of  hbiiour 


•lying  upon  him  to  publish  any  Answer  to -the 
lord  privy  seal's  book  which  (witliout  deference 
•or  respect  to  him)  would  be  necessary  i^  vin« 
dication  of  truth,  and  the  said  earl  no  ways  ap- 
prehending the  dintof  sudi  an  answer  ;  humr 
bly  beseecheth  your  majesty  that  the  duko 
may  be  at  liberty  and  encouraged  in  his  worthy 
design  for  vindioation  of  truth  by  his  answer 
without  regard  to  the  earl,  who  is  ready  and 
willing  to  l^  trampled  upon  for  the  trath'«sak^ 
and  dreads  much  more  what  the  duke  may 
with  vain  hopes  whisper  or  insinuate  to  vour 
majesty,  than  any  thing  he  can  or  shall  think 
fit  to  publish  for  that  end. 

The  earl,  though  he  acknowledgeth  yoor 
nu^esty's  fevour  in  the  office  he  enjc^,  it  be- 
ing a  testimony  of  your  gracious  aco^tance 
of  his  long,  faithful  and  unblemished  service; 
yet  for  the  duke  (who  hath  partakei;]^  inove 
deeply  of  your  royal  bounty  and.  favour  thap 
any  other  sul^ject  (to  say  no  more)  to  go  out 
of  his  way  after  he  had  deciphered  the,  earl 
sufficiently  by  his  title  of  honour  and  name  of 
office,  to  mention  Ins  great  place  seems  to  be 
rafther  in.  undervaluing  than  with  intention  to 
allow  your  majesty's  poor  officer  what  hi^  pre- 
decessors, though  (Some  of  them  .were  of  in- 
ferior quahty  to  his,  have  enjoyed  without 
envy  or  sconi,  from  the  greatest  sut^yects. 

And  I  can  truly  say,  that  I  have  no$  paid  my 
debts  incurred  in  your  mf^e&ity's  service,  nor 
■  preferred  ray  many  diildren,  nor  grown  rich 
-by  my  service .  and  great  place,  though  my 
ancestors  and  I  have  received  titles  of  lionour 
and  marks  of  favour  from  your  mi^esty  and 
predecessors,  for  divers  generations. 

As  to  the  duke's  proposal,  that  ^Four  WAJegly 
wUl  be  pleased  teaj^tomt  a  eommittee  of  your 
privy  council,  to  look  over'the  Lord  Privy  Ibeal's 
Book,  and  to  call  the  aaid  earl,  and  duke  of  Or- 
niond,  before  them,  and  ta  report  to  your  raa- 
jet»ty  how  reparation  may  be  made  to  all  that 
are  injured  by  ;the  earl's  mistakes  and  errots 
in  his  said  Book  and  Letter. 

The  earl  saith,  the  duke  seems  to  eenceive 
that  your  majesty  and  ceuncil  have  more  leisaie 
than  the  earl  dares  presume,  and  the  earlrhopes 
the  duke  may  content  himself  by  your  dm^- 
ty's  favour  to  govern  one  kingdom  under  you, 
without  involving  this  in  his  concerns,  or  offer- 
ing to  impose. his  dictates,  upon  ynur  mi^esfey 
and  council  of  England,  who  have  wisdom  to 
appoint  c<^mmittees, -or  take  other  course  for 
business  (properly  before  them)  -  without  tile 
direction  of  the  parties  concerned,  wliic)k  most 
men  in  nM»desty  forbear  to  give. 

And  thougli  * .  the  d  uke  seems  in  mat .  haste 
to  have  mistakes  and  enors  fixed  upon  the 
earl,,  he  on  the  contrary  .fan^l  though  tuaa  will 
shew  that  ail  that  are  wul  appeac  to  be  on  the 
duke's  nart)  presumesinot  to^^e  ynur  in$^eaty 
trouble  nerein,  or  to  pmrnie  &e  duke  for  what 
is.  Gonnnon  to  mankind. 

'  And  he  cenceivea  it  an  ^cmploymeBt  hchwf 
your  majesty  and  cooneil,  to-'be  set  upon  an 
essay  to  find  matter  to  justify  what  the  duke 
hath  jf^MUiiy  pdMiwhed^a^nat  the  .eirl. 
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which  course  being  his  first  choice,  he  may 
freely  pursue  if  he  please. 
'  As  to  the  duke's  objeetioii,  That  the  earl 
with  the  cessations  and  peaces  weredestruc- 
tive  to  the  English  and  Protestants,  hebelieres 
the  dudke  will  not  say  the  earl  was  the  first  diat 
aaid  so  by  above  30  years,  for  it  hath  been 
'printed  long  ago,  and  the  troth  of  history  and 
-public  acts  will  evince  it,  must  the  earl  only  be 
•restrained  from-  saying  what  he  thinks,  and 
the  duke  knows  he  thought  near  40  years  ago, 
and  endeavoured  to  prevent  as  much  as  lie 
.  oouki,  and  believes  be  can  make  good  that 
time  was  when  the.  duke  was  much  of  the 
•ame  opinion. 

It  was  inde^  an  unhappiness  to  condnde 
cessations  and  peaces,  that  neither  the  Irish  nor 
English  were  satisfied  with,  and  nay  unhappi- 
ness is  not  small  to  be  the  only  Englishman 
reproached  ibr  an  opinion  they'  generally  had, 
And  fekby  sad  and  dismal  eifectR. 

If  the  earl  hath  dealt  more  plainly  with  the 
duke  than  his  nature,  averse  to  contention  f  and 
who  hath  had  onarrels  with  none  in  the  wnole 
eourse  of  his  life)  inclines  him  to,  he  hopes 
your  majes^  will  consider  that  to  be  taxeo  of 
trntruth  and  reflection  on  his  late  majesty's 
•  honour  and  justice,  and  branded  as  a  malicious 
calumniator,  a  close  concealed  and  dis^ised 
enemy  to  your  majesty,  a  designer  of  mischief 
to  the  duke  and  the  government,'  and  one  who 
chose  the  most  cfiectual  conjuncture  for  those 
thinjfs,  with  pretetkce  only  of  candour  and  im- 
partiality, are  provocations  unusual  and  not 
easily  bonie  by  persons  of  honour,  and  might 
the  better  have  oeen  fi)rbom,  because  after  all 
^is  loud  noise  and  criminal  charge,  the  duke 
himself  dwindles  it  into  bare  mistakes  aifd 
errors,  which  who  lives  that  is  not  guilty  of, 
and  the  earl  conceives,  is  a  task  very  improper 
to  be  laid  upon  your  majes^  to  examine, 
eMeoiallT  in  cases  of  controversy  thereupon 
bSfPesny^^  ^  ^ 

Thus  the  earl  thought  m  had  reason  first  to 
complain,  if  he  could  nave  thought  it  decent  to 
trouble  your  majesty  with  private  disputes 
Rafter  the  duke  had  scandalized  him  in  print, 
fbr  which  he  prays  and  hopes,  reparation)  in 
obedience  to  vow  mi^esty's  onler  liath  repre- 
tented  what  be  conceived  expedient  upon  this 
occasion  wherewidi  if  the  duke  be  not  satis- 
fied, 

It  is  desired  that  he wiaald in  due  formof 
lamr,  and  by  legal  and  certain  articles  charge 
tiie  said  ean  with  particailars,  to  which  he  may 
answer  by  advice  of  council,  and  if  he  vindi- 
cates not  himself,  let  him  be  eaqpoaed  to  the 
censure  of  this  present  age  and  posterity,  and 
incur  5rour  nugeirty's  mspleasnre,  less  than 
which  cannot  be  aimed  at  by  tiie  duke,  who  to 
ntisfy  his  uimist  and  causeless  animoaifyy 
makes  use  of  nis  power  to  alienate  from  the 
carl  vourmMesty's  fiivour,  good  opinion  and 
confiMioe,  tflerabgve  83  years  fiuthful  and 
diligsot  service,  wherein  tne  said  earl  hadi 
almost  worn  out  his  strength  and  life,  without 
OMVioliott   «f  any  ftikiye  or  traittgrMriOD^ 
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which  surety  the  said  duke  would  never  do 
(after  he  had  privately  miarreUed  the  earl,  «ni 
exposed  hitn  ttie  worst  ne^  could  in  print,  and 
ibis  afiair  having  taken  a  circuit  of  almost  two 
years)  unless  te  conceived  he  bid  met  with 
some  extraordinary  juncture  to  hetn  dovm  tbe 
earl,  nor  trouble  your  muesty  and  coonctl, 
when  so  great  aiRurs  are  before  them,  ymA 
such  private  concerns  and  compiaintB,  after  oo 
long  a  run,  and  using  otlierways 
fully,  to  vindicate  himself  from  what' 
intoided  as  a  chai]pe  against  him. 

I  conchide  pravinfr  (as  I  have  heartily  endea- 
voured) for  die  gl<^yand  prosperity  of  yonr 
majesty's  government,  to  be  equal  to  the 
greatest  of  your  royal  predecessore,  wisbing 
your  majesty  many  such  subjects  as  I  hsve 
been  and  am,  whom  the  ddke  of  Onnond  suciaa 
so  earnest  to  rid  your  majesty  of;  or  leave 
under  a  black  character,  and  misrepresentstiea 
in  your  service  which  he  shall  never  be  able  te 
compass.  "  Aholsbet. 

At  the  Court  at  White-Hall,  this  13th  dey 
of  July,  1688.— By  the  Kind's  Moot  Bx^ 
ceOent  Mi^es^,  and  the  I^orasof  hia  Ma- 
jesty's most  Honourable  Privy-Counca. 

Upon  reading  this  day  at  the  bo^rd,  a  Paper 
delivered  in  by  his  grace  the  duke  of  Ormoiid. 
His  majesty  in  council  was  pleased  to  order. 
That  a  copy  of  the  said  PapW  be  sent  to  the 
right  hon.  the  earl  of.  Anglesey,  ford  Iraepo'  of 
the  privv-seal,  (which  is  accordingly  hereuntb 
annexed)  who  is  to  return  an  Answer  there- 
unto, to  bis  majesty  in  council  uponThuraday 
the  SOth  instant,  at  Hampton  court,  at  9  in  the 
morning.  Phil.  Loyd. 

I.  Hie  cessations  and  peaces  dishonourable 
to  the  crown  of  England,  p.  27. 

II.  Of  advantage  only  to  the  Irish,  ilnd. 

III.  Destructive  to  the  English  Protestanta, 
ibid. 

IV.  That  therefore  the  lords  jusdces  and 
councO,  were  fi^m  the  beginning  averse  to 
tbem,j^.  60. 

v.  That  for  the  same  reasons  the  chief,  atid 
most  of  the  English  nobility  in  Ireland,  and  the 
generality  of  the  En^ILsn,  Scotch  and  Irisih 
Protestants,  of  all  auakties  and  degrees,  sooner 
or  later  opposed  botn  the  cessations  and  peaces, 
p.  65. 

VI.  That  amongst  them  were  found  the 
earls  of  Kildare,  Thomond,  Sec.  ibid. 

VII.  And  that  the  two  first  peaces  were 
against  law,  and  seva^  acts  of  pariiament  in 
both  kingdoms,  p.  64. 

The  counol  not  sitting  the  $Oth  of  JuIt, 
fiiough  the  Lord  Privy  Seal  who  received  the 
ISth,  the  particular  charges  of  the  duke  of 
Onnond  against  him  then  delivered  in,  an- 
swered them  the  14th,  yet  gave  not  in  his  an- 
swer till  the  next  council  neld  at  Hamnton- 
court  the  87th  of  /uly,  which  was  as  follo#« 
eth: 
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Jiily.l41ii,168S. 

The  Answek  of  Ardrar  Earl  of  Angflesev,  Lord 

Privy  Seal,  to  the  Papeh  delivered  by  the 

'  Duke  of  Ormond  at  Council,  July  13, 

1682,  as  a  Charge  of  Particulars  against 

him. 

Sarioff  still  the  benefit  of  his  former  Aoswer 
delivered  in  the  23d  of  Jane,  and  what  was 
then  done  at  council,  the  said  earl  further 
saith :     ^ 

That  it  is  to  be  considered  that  all  the  said 
partieulars.were  passages  in  a  private  letter  to 
a  friend^  not  designed  for  public  view.  That 
the  earl  of  Castlenaven  to  whom  it  was  written 
beini^  convinced  thereby,  as  uppears  by  a  se- 
cond epistle  to  the  reader  added  to  his  M!emoirs, 
wherem  be  saith  that  his  acting  as  a  confede- 
rate catholic  was  in  plain  Eofflisb  as  a  rebel. 
That  he  doth  not  excuse  the  rSieUion,  for  all 
.the  water  of  the  sea  cannot  wash  it  off  that 
nation,  it  havni^  been  begun  most  bloodily  on 
the  English  in  that  kingdom,  in  a  time  of  a  set- 
tled peace,  without  the  least  occasion  given.  A 
iioble  and  remarkable  confession  otone  who 
bad  been  lone  of  the  supreme  council  of  the 
confederate  Irish.  And  which  makes  it  the 
more  wonderful,  that  the  duke  of  Ormond 
--should  be  so  severe  a  censor  on  &  Letter  which 
had  so  good  an  effect  on  him  it  was  written 
to. 

^  In  the  next  place  the  said  earl  saith,  That 
since  the  duke  of  Ormond  thought  it  fit  to  con- 
cern himseltin  a  Letter  not  written  to  him,  he 
should  have  been  so  impartial  as  to  have  taken 
notice  of  this  passage  therein,  p.  61, '  Your  lord- 
ship having  oeen  privy  to  all  the  cabals  and 
secret  councils  against  the  English  and  Pro- 
tenants,  will  I  hope  if  you  find  any  thing 
written  by  me,  qnestionable  or  doubtful  in  your 
opinion,  favour  me  with  your  severest  reflec- 
tions thereupon,  for  as  I  desire  nothing  but 
exact  truth  wherever  it  li^bt,  so  if  by  any  in- 
advertency or  want  of  lull  mfbrmation,  I  should 
err  or  come  short  in  the  least,  your  lordship 
shall  find  me  ready  to  retract  or  supply,  but 
never  to  persist  in  it,'  whereby  it  appears,  that 
the  earl  of  Anglesey  had  no  intention  to  injure 
any  man,  as  he  is  not  conscious  he  hath. 

These  things  premised,  the  said  earl  gives 
this,  short  answer  or  rather  justification  to  the 
said  particular  charges. 

First,  to  that  marked,  No.  1,  2,  3,  which 
ftre^ill  but  one  clause  in  the  letter,  p.  27,  viz. 
that  the  cessations  and  peaces  were  of  advan- 
tage only  to  the  Irish,  and  highly  dbhonour- 
aUe  to  the  crown  of  England,  and  destructive 
to  the  English  and  Protestants. 

Answer,  The  said  earl  passing  by  the  Irish  and 
Papists,  being  the  chief  promoters  of  them,  the 
English  and  Protestants  sent  agents  to  Oxford, 
purposely  to  oppose  and  divert  the  influence 
thereof,  and  to  hinder  agreements  with  the 
Irish,  which  they  foresaw  would  be  destruc- 
tive to  the  Englisn  and  Protestants,  the  whole 
passages  of  Ae  proceedings  herein,  werepub- 
toIm  Yin. 


lished  in  1644,  in  a  book,  intitled  "  The  False 
and  Scandalous  Remonstrance  of  the  Inhuman 
and  Bloody  Rebels  of  Ireland,  together  with 
an  Answer  thereunto  on  behalf  of  the  Protes* 
tants  of  Ireland;'*  the  perusal  whereof  will 
fully  justify  the  earl  in  whst  he  hath  writt£n» 
besides  the  two  houses  of  parliament,  their 
declarations  and  reasons  against  both  cessations 
and  peaces :  but  to  put  it  past  dispute,  the  earl 
refers  to  his  migesty's  declaration,  and  the  act 
for  the  settlement  of  Ireland,  in  which  the  duke 
of  Ormond  himself  had  a  great  hand,  and  gave 
the  royal  assent,  p.  10,  &c. 
I  By  which  his  majesty  that  now  is  in  full 
parliament  declares,  that  his  royid  father  ha4 
been  forced  to  the  cessation  and  peace  which 
he  had  made  with  the  Irish,  and  that,  lie  was 
thereby  compelled  to  g[ive  them  a  full  pardon^ 
in  the' same  act  ^is  m|je8ty  also  declares,  that 
he  himself  was  necessitated  to  make  the  second 
peace  with  the  IrisB  upon  difficult  condi- 
tions. 

If  all  this  do  not  prove  the  cessations  and 
peaces  dishonourable  to  the  crown  of  England, 
of  advantage  only  to  the  Irish  and  destructive 
to  the  English  and  Protestants,  I  submit  to 
judgment. 

And  why  else  were  the  peaces  upon  hearing 
all  jwrties  laid  aside,  and  the  Irish  their  estates 
divided  among  the  English  P 
^  ^  CAarge.— That  therefore  the  lords  jiis- 
tioes  and  council  were  from  the  beginning 
averse  to  them,  page  60. 

Answer, — ^To  prove  that  the  justices  and 
council  were  firom  the  beginning  averse  to  the 
cessations  and  peaces,  I  refer  to  their  many 
letters,  which  I  have  ready  to  produce,  in  som« 
whereof  the  duke  of  Ormond,  then  earl,  joined^ 
by  which  they  declare  die  horridneas  tuiid  uni- 
versality of  the  rebellion,  and  the  design  of  the 
Irish  to  extirpate  tlie  English,  and  to  ca^  off 
the  English  government,  and  that  there  was 
no  way  of  recovering  that  kingtlom  to  the 
crown  of  England,  but  by  a  vigorous  and  total 
reducing  them  to  obedience. 

But  when  other  councils  were  taken  up,  one- 
of  the  lords  Justices,  and  divers  of  the  chief 
officers  and  counsellors  of  greatest  experience 
in  that  kingdom,  and  who  wst  understood  how 
to  deal  with  that  people,  were  displaced,  and 
aflairs  put  into  other  hands ;  tlie  grounds  and 
proceedings  and  success  whereof,  the  duke  of 
Ormond  can  better  relate  than  I. 

3</  Charge* — Concerning  the  Protestants  of 
all  degrees  sooner  or  li^r  opposing  both  the 
cessations  and  peaces,  and  the  nobility  named 
that  did  so,  p.  65. 

Answer » — This  is  matter,  of  fact  unquestiona- 
ble; and  without  which  and  their  subduing  the 
Irish  to  the  crown  of  England  (who  were  shel- 
tered and  protected  by  the  cessations  and 
peaces)  tiieir  estates  could  never  have  been 
granted  to  tlie  English  and  Protestants  as  they 
are,  if  there  were  any  mistake  in  the  enumera- 
tion of  the  nobility,  (which  is  possible)  the 
letter  being  written  by  memory  atod  far  from 
books  and  papers^  it  will  not  be  great  or  ma- 

3T 
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terialy  and  u  easily  amendable  without  varying^ 
the  case. 

4^A  Charge. — That  the  two  first  peaces 
were  against  law,  and  several  acts  of  parlia- 
ment in  both  kingdoms,  p.  04. 

Ansicer, — They  are  not  only  against  the 
whole  scope  of  the  laws  in  Ireland  and  Eng- 
land, for  establishing  the  Protestant  Religion 
and  suppression  of  popery,  but  against  these 
particiilar  acts  of  parliament,  viz.  2  Eliz.  c.  1, 
2,  in  Ireland  and  28  H.  8,  c.  13,  &c.  And  in 
England  the  statutes  of  th«  17  Car.  1,  c.  34, 
36,  36,  37,  in  one  of  which  it  is  provided,  that 
all  pardons  granted  to  any  of  the  rebels  of  Ire- 
land, without  assent  of  parUament  shall  be 
void,  and  yet  by  the  cessations  they  were  re- 
prieved, and  by  both  the  peaces  fully  par- 
doned. 

And  in  the  same  act,  it  is  also  enacted,  that 
whosoe^  er  shall  make  any  promise  or  agi^e- 
ment  to  introduce  or  brinsr  unto  the  realm  of 
Ireland  the  authority  T)f  toe  see  of  Rome  in 
any  case  whatsoever,  or  to  defend  or  maintain 
the  same,  shall  forfeit  all  his  lands,  tenements 
and  hereditaments,  goods  and  chattels. 

After  some  debate  of  the  said  Charges  and 
Answers  at  council,  the  lords  concerned  being 
withdrawn,  this  resolution  pa^sMul  by  the  lords 
on  the  Lord  Privy-Sears  Letter  to  the  earl  of 
Castlehaven  (viz.)  That  it  was  a  scandalous 
libel  against  his  late  majesty,  against  his  now 
majesty,  and  against  the  government }  but  no 
•particular  clauses  were  mentioned  to  ground 
that  censure  upon,  and  when  the  pailies  were 
called  in  again,  the  lord, .chancellor  only  told 
the  Lord  Privy -Sea],  that  the  king  conceived 
hiin  faulty  in  the  clause,  p.  33.  of  the  said  Let- 
ter to  the  earl  of  Castlehaven,  wherein  the 
committees  of  the  parliament  of  Ireland  were 
mentioned,  as  having  been  in  at  the  intrigues 
of  the  popish  faction  at  court,  but  that  the  ooun- 
oil  had  appointed  his  lordship  to  be  heard  next 
council  day  August  3d,  when  he  was  to  pro- 
duce the  vouchers  mentioned  in  his  answer,  as 
i^ears,  by  the  order  following. 

At  the  court  at  Hampton-court,  this  37th  day 
of  July,  1682. 

By  the  Kinfi^'s  MostExcell^t  Majesty,  and 
the  Lords  of  his  Majesty *8  most  Honour- 
able Privy-Council. 
tt  was  this  day  ordered  by  his  majesty  in 
council,  that  the  right  honourable  the  carl  of 
Anglesey,  lord  privy -seal,  do  on  Thursday  next, 
being  the  3rd  of  August,  produce  to  his  majesty 
In  Council,  ap^)ointed  at  Hampton-court,  at 
tiine  in  the  mOrning,  the  voodiers  mentioned  by 
his  lordship  in  his  adsvrer  this  day  read  at  the 
lK)ard  to  the  Paper  delivered  in  the  13th  instant 
by  his  grace  the  duke  of  Ormond. 

Phi.  Lon>. 

It  was  this  day  ovdereil  by  his  majesty  in 
^uncil,  that  the  right  hon.  the  earl  of  Castle- 
liaven  do  attend  this  boai'd  on  Thursday 
the  3rd  of  August  next  at  nine  in  the  morning- 
aft  the  council  chamber  at  Bampton  eoart, 


about' a  book' published,  intiiled,  <<  His  lord- 
ships Memoirs,'*  concemidg^  the  late  wars  ift 
Irdand. 

The  lord  privy- seal  continuing  extreme  ill 
of  the  gout,  and  finding  himself  pr^udged  by 
the  Loi^s  the  said  27th  da}'  of  July^  Aug.  2ud, 
wBote  the  f^^winc^  I^'tter  to  his  maicsty,  and 
sent  it  inclosed  to  we  lord  president  to  be  pre* 
sented,  which  was  done  accordingly^ 

*'  May  it  please  your  majesty  ; 

"  Having  received  your  majesty's  order  in 
council  of  tne  27th  of  July,  to  produce  the  2rd 
of  Augtist  next,  at  Hampton-court,  to  your 
majesty  in  council,  the  vouchers  mentioned  by 
me  in  my  answer  to  the  paper  delivered,  in  tho 
14th  instant  by  the  dake  of  Ormond,  and  the 
increase  of  my  fit  of  the  gout,  occasioned  by 
my  last  attenciance  incapacitating  me  person- 
ally to  obey  the  said  order,  I  hold  it  my  duty  to 
yield  the  ohedience  1  am  able  by  this  humble 
address  to  y oiu*  majesty. 

"  I  findoy  the  entry  of  the  last  council  daya 
proceedings,  that  beyond  what  the  lord  chan- 
cellor declared  to  me,  at  the  board,  of  your  ma- 
jesty'sjud^^mcnt  of  a  clause,  in  the  32nd  pagpa 
of  iiiy  Letter  to  the  earl  of  Castlehaven,  wnirh 
was  liotso  much  as  mentioned  in  the  duke  <^ 
Ormondes  said  Paper  ;  A  resolvepassed  by  the 
council  on  that  liCtter,  to  this  effect ;  That  \% 
was  a  scandalous  libel  against  your  majesty's 
royal  father,  against  your  majesty,  and  against 
the  government,  but  I  find  no  clauses,  whereon 
such  judgment  is  grounded,  your  majesty  may 
imagine  with  what  amazement^  as  wdl  as  trou' 
ble  this  came  to  my  knowledge,  I  should  with 
less  concern  have  seen  a  dagger  at  my  old  faith- 
ful heart,  than  to  have  received  the  wound  1 
have  fi^m  your  royal  hand,  after  23  years 
faithful  and  diligent  service  under  great  trusts. 

'*  I  do  not  know,  by  what  ri^ht  or  autho- 
rity the  council  table,  who  are  limited  by  the 
laws  in  their  jurisdiction,  take  upon  them  the 
trial  of  a  peer  for  pretended  libellmg,  though  I 
shall  be  ^lad  to  see  their  zeal  against  real  libel- 
ling, which  is  the  dangerous  and  countenanced 
sin  of  the  age. 

"  I  am  supported  at  present  under  my  mis- 
fortune in  this,  that  your  majesty,  who  hatb 
so  often  declared  to  your  people,  that  you  will 
govern  aooonling  to  law,  wiU  not  deny  your 
old  servant  a  fair  and  legal  trial,  in  some  one  of 
your  courts  of  justice^  upon  the  points,  whereof 
the  duke  of  Ormond  hath  accused  me,  bdbra 
they  tnke  any  impression  on  your  majesty  to 
my  prejudice;  and  then,  I  no  waysdoubtyiiy  a 
due  administration  of  the  laws,  I  shall  byjuron 
legally  impannelled  and  untampered  wi^ 
which  is  the  right  of  every  subject,  be  repre- 
sented to  year  majesty  in  this  affair,  under 
a  character  more  suitable  to  that  unblemtshed 
reputation  and  honour^  with  which,  I  am  ar- 
rived at  old  age.  But  if  tlie  duke  of  Ormond 
upon  his  prosecution  of  me,  before  those  judges 
who  have  power  to  hear  and  detem)iive,  shall 
by  snpplyiug  his  defect  of  proof  iu  council 
convict  me  for  a  fibaUcr^  iaiuiy  one  point  of  his 
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charge  I  shall  not  only  deserve  your  majesty's 
cehsqre,  but  the  utmost  severity  of  the  law  in 
m^  punishment,  which  may  gratify  the  am- 
bition of  some  who  promote,  and  wtut  for  my 
supplanting. 

**  The  only  passage  that  I  yet  know  of, 
which  vowr  majesty  seems  to  take  offence  at, 
being  that  in  page  the  dSnd,  of  the  Irish  com- 
mittees, being  in  at  the  intngiie  of  the  popish 
iaction  at  court,  &c.  since  it  was  suddenly  and 
unexpectedly  urged  against  me  at  council,  not 
Jieing  one  of  the  particulars,  I  was  ordered  to 
answer  that  day,  1  could  then  only  answer  what 
occuiTed  to  me  on  that  surprise,  without  so 
much  as  my  reading  the  clause,  viz.  that  first, 
negatively,  by  those  words  was  not  meant  his 
late  majesty  or  his  council,  but  the  popish  fac- 
tioD  then  haunting  the  court,  like  loetfsts  against 
the  laws,  which  prohibit  their  approach  to  it, 
«nd  as  many  as  will  be  owned  tnen  papists  at 
court,  and  were  capable  of  intriguing,  I  do' not 
scruple  to  say,  I  intended  them,  and  such  there 
were  of  my  knowledge  at  that  time,  who  may 
W  justly  suspect^,  to  iiave  laid  the  design  of 
«D  the  calamities  of  this  kingdom  and  Ireland 
that  ensued. 

**  And  as  long  as  any  such  shall  dare  to 
come  to  court,  and  by  their  faction  spread  libels 
to  the  scandal  of  all  legal  proceedings,  and  the 
exasperating  jrour  people  daily  in  affront,  of 
the  wise  provision  the  laws  of  the  land  have 
made  a^^ainst  them,  neither  your  majesty  nor 
^our  kingdoms  can  be  safe,  but  the  seeds  of 
sedition  will  grow  up  to  confusion. 

'^  And  for  your  majesty 's  further  satisfaction , 
of  my  harmless  intention  in  that  expression, 
now  I  have  nerused  it  at  leisure,  I  find  that  in 
that  clause,  I  assert  nothing  positively,  but  when 
with  disjunctive  particles  I  had  mentioned 
divers  ps^culars,  which  were  in  that  juncture 
the  iealousy  and  discourse  of  times,  and  even 
the  boast  of  the  Irish  themselrea. 

'*  I  conclude,  that  I  would  not  take  upon  me 
to  determine  any  thing,  but  that  soon  aner  the 
said  committees  return  for  Irdand  bnd^e  out 
that  execrable  and  unparalleled  rebellion  of  the 
papists. 

*'  By  this  time  your  miyesty  and  the  coun- 
cil will,  I  hope,  see  cause  to  think,  that  a  sum- 
mons for  me  to  produce  vouchers  aflerthey. 
Bave  given  so  terifble  a  judgment  against  me 
comes  too  late,  and  tliat  if  I  were  in  a  condition 
to  attend  at  the  day  appointed,  it  would  be  no 
contempt  to  decline  making  of  further  defence 
Before  tne  lords,  who  have  prejudged  me,  and 
condemned  me  as  guilty,  before  the  bearibg  of 
ihe  cause  be  concluded,  which  I  hope  no  other 
cowrt  will  do,  and  was  never  that  I  know  done 
by  them  till  now  in  my  case,  nor  do  I  hear, 
that  the  duke  of  Chrmond  is  censured  for  the 
scandalous  pamphlet,  which  he  owned  at  conn- 
cil,  to  have  published  against  me,  whereof  I 
complained :  I  must  tfierefbre  hope,  that  what  I 
have  delivered  in  council  already,  will  be  better 
and  more  impartially  considered,  without  my 
giving  your  miyesty  further  trouble  therein. 

<<  And  as  I  have  spent  the  best  of  my  days  in 


your  service  without  reproach,  so  1  hoQO  still 
to  stand  justified  to  all  the  world,  what  I  resolve 
whilst  I  live  to  be,  your  Majesty's  most  obe- 
dient and  most  faithful  devoted  subject  and 
servant,  ^  Anglesey." 

London,  Aug.  2d,  1632. 

The  said  Letter  was  read  at  council  August 
3rd,  but  uothinfi^  appears  entered  to  be  done 
thereupon,  but  the  earl  of  Oastlehaven  was  call- 
ed in  several  times  and  questioned,  about  his 
printed  Memoirs  answered  by  the  earl  of  Angle- 
sey lord  privy  seal,*which  he  acknowledged  to 
be  his,  and  in  conclusion  his  book  was  by  his 
majesty  and  council,  judged  to  be  a  scandalous 
libel  agaiast  the  govevnment,but  no  further  pro« 
ceeding  was  had  against  his  lordship. 

But  August  the  9th,  1682,  the  following  war- 
rant of  the  king,  was  brought  by  Sir  Lionel 
Jenkins  secretary  of  state,  to  the  Lord  Privy- 
Seal  in  the  evening,  being  then  at  his  lordship'ji 
house  in  Drury-!ane. 

To  our  Right  Trusty,  and  Right  well  beloyed 
Cousin  and  Counsellor,  Arthur  JSarl  of 
Anglesey,  Keeper  of  our  Privy  Seal. 

Our  will  and  pleasure  is)  that  immediately 
upon  sight  hereof  you  deliver  up  our  privy 
seal,  appointed  by  our  letters  patents,  to  remain 
during  our  pleasure  in  your  custody,  into  the 
hands  of  our  right  trusty,  and  well  beloved 
counsellor  sir  Lionel  Jenkins,  knight,  our  prin- 
cipal secretary  of  state,  and  for  so  doing,  this 
shall  he  yom*  warrant.  Given  at  our  court  at 
Windsor  the  8th  day  of  August,  1682,  in  tha 
34th  year  of  our  reign.  By  his  majesty's  com- 
mand, *      CONWAV. 

What  passed  between  the  Lord  Privy  Seal, 
and  Mr.  Secretary  appears  not,  further,  than 
what  follows  und^  the  said  Secretary's  hand 
and  seal,  but  it  is  said  the  Lord  Privy  Seal  with 
his  duty  to  the  king,  desired  the  secretary 
(which  he  promised)  to  let  his  m<yesty  know 
that  at  the  signification  of  his  majesty 's  pleasurs 
he  delivered  the  seal  more  joyfully  than  ever 
he  received  it. 

ANOLlaEV- House,  Aug.  9, 1682. 

In  pursuance  of  his  majesty's  Warrant  bear- 
ing date  yes^jday,  being  the  8th  day  of  tbds 
present  monPP^f  August,  which  warrant  was 
in  these  words,  viz. 

C.  R,  Our  will  and  pleasure  is,  that  imme* 
diately  upon  sight-hereof  you  deliver  up  our 
privy-seal,  appointed  by  our  letters  patents, 
to  remain  during  our  pleasure  in  your  custody, 
into  the  hands  of  our  right  trusty  and  well  be- 
loved counsellor,  Sir  Leoline  Jenkins,  knight 
our  principal  secretary  of  state,  and  for  so  doing 
this  shall  be  your  warrant  Given  at  our  court  at 
Wmdsor  the  8th  day  of  August,  1682.  In  tha 
34th  year  of  our  raign,  By  his  majesty's  com- 
mand, CONWAV, 

fo  our  right  trusty  and  right  well  beloved 
cousin  and  counsellor  Arthur  earl  of 
Anglesey,  Keeper  of  our  Privy-Seal. 


101^]  STATE  TRIALS,  34  CtitAtitEB  II:  \6S2.^Pf*oeieiing8,  ife.  [lOlA 

The  riglit  loDOurable  the  said  earl  of  An- 
glesey, delivered  into  my  hands  his  majesty's 
pri?y-scal,  sealed  up  with  hb  lordships  seal  at 
arms,  bein^^  put  into  the  purse,  given  by  his 
majesty  for  carr3'ing  the  said  privy  seal,  which 
said  privy-seal.  I  received  at  eight  o'clock 
in  the  evening  of  the  said  9tli  of  August, 
Witness  my  hand  and  seal,         L.  Jenkins. 

FIKIS.  Jsow  to  shew,  that  Dr.  Morley 
the  learned  bishop  of  Winchester,  is  of  the  same 
opinion  with  the  earl  of  Anglesey,  for  the  keep  • 
ing  out  of  popery,  now  it  seems  to  be  flow- 
ing in  upon  us,  it  hath  been  thought  fit,  to  till 
up  this  last  sheet  with  the  following  letter  of  the 
^d  bishop,  written  to  the  said  earl  above  ten 
years  ago,  when  the  papists  warmly  set  upon 
theii*  design  to  introduce  popery,  and  many 
years  before  their  desperate  plot  since  disco- 
vered (for  which  so  many  have  suflered'by 
the  hand  of  justice)  was  ripe  for  execution. 

Which  Letter  was  received  by  the  said  earl 
from  the  said  bishop,  July  the  9th,  1672,  by 
the  hands  of  the  lord  Cornbury,  now  earl  of 
ClareDdon. 


"  My  Lord  ;  Yours  by  my  lord  of  Combury, 
I  received  this  morning  from  his  own  hands, 
and  this  is  to  return  you  my  hunoble  thanks, 
for  the  favourable  opinion  of  me  you  are  pleased 
to  express  in  it,  which  as  to  the  zeal  I  have  for 
the  riotestant  religion,  1  hope  1  may  without 
vanity  own  to  be  true,  but  must  acuiowledge 
I  want  these  abilities  to  defend  il^  which  you 
seem  to  think  I;  have,  but  thanks  be  to  God, 
our  church  wants  not  those  that  have,  and  can 
and  will  answer  all  tliat  hath  been,  ov  is,  oK 
can  be  objected  ugainst  her,  or  any  of  the  doc- 
trines, >'.  inch  in  opposition  to  the  '  church  of 
Rome  are  professed  by  her ;  neither  do  I  know 
.  any  one  book  or  any  one  argument,  (worth  the 
taking  notice  of)  written  or  urgctl  by  an}'  llo- 
manist,  for  them  or  against  us,  in  any  material 
point  of  difference  )>etwi\t  us,  tliat  hath  not 
been  clearly  and  fully  answered  ovor  and  over 
again,  by  some  or  other  of  our  o*»*  li  church  of 
Kngland,  to  say  nothing  of  those  eminently 
learned  and  pious  divines  efthe  other  reformed 
INTOtestant  churches  beyond  the  seas;  so  that 
to  answer  every  impertinent  pam|d]let  that 
comes  forth,  which  hath  nothing  nut  what  hath 
been  so  oiten  ansM-ered  before  in  it,  is  but  *  ac- 
tum agere  et  stultes  labor  ineptiarum,'  and  there- 
ibre  the  wise  man  that  bidb  us,  forbids  us  too ; 
to  answer  a  fool  in  bis  tolly,  his  meaning  is,  that 
after  we  have  answeretl  him  once,  we  should  an- 
swer him  nO  more,  especially  such  kind  of  fools, 
*■  quos    non  persuadebis  etiamsi  persuaseris.' 
and  such  ar^  all  those  who  contend  for  interest 
and  not  for  truth :  Demetrius  will  hold  his  con- 
clusion, that  Duma  is  a  god«iess,  as  lonff  as  he 
hath  nothing^  to  live  by,  but  the  maung  of 
shrines,  but  is  there  then  nothing  to  be  done 
win  yoiTsay  to  keep  out  popery,  now  it  seems 
to  be  flowing  in  uponms  ?  yes  no  doubt  there 
is,  and  I  hope  there  will  be,  when  his  majesty 
«hall  see  a  conrenient  time  for  it,  but  it  will  not 


be  done,  when  it  is  done  by  writiDg,  or  i 
ing  of  books,  pro  and  con,  of  which  there  will 
never  be  an  end.  But  how  b  it  to  be  done  then? 
I  answer,  *  viderent  illi  qui  ad  chvum  sedent,' 
let  them  look  to  it,  who  sit  at  the  helm.  I  am 
ready  to  obey,  whatsoever  I  shall  be  commaod- 
ed  to  that  purpose,  as  ^  as  my  conscience 
will  permit,*  and  I  thank  God  I  have  done  so 
both  formerly,  and  in  my  late  visitation  of  my 
whole  diocess,  which  perha[>8  vou  may  have 
heard  of,  little  to  my  credit  if  tne  pseudo-ca- 
tholics have  infoimed  you  of  it,  but  I  care'not 
what  they  or  any  other  heretics,  or  schismatics 
do,  or  can  say  of  me ;  as  long  as  I  do  that  and 
no  more  than  what  my  duty  to  God  and  t&e 
king,  and  the  place  I  hold  in  the  church  rs- 

quires  of  me.f 

«<  You  know  what  I  was  for  in  the  late  sessKMis 
of  parliament,  (I  mean  not  a  comprdiensioo,) 
but  a  coalition  or  incorporation  of  the  presby- 
terian  party,  into  the  church  as  it  is  by  law 
established,  and  I  am  stilt  of  the  same  opmioo, 
that  it  is  the  one  only  effectual  expedient,  to 
hinder  the  growth  of  popery,  and  to  secure  both 
parti^,  and  I  am  very  cbnfident,  that  there  are 
no  piresbyterians  in  the  world  (the  Scotch  only 
excepted)  that  would  not  conform  toallUiat 
is  required  by  our  church,  especially  in  sndi  a 

*  Sir  John  Dahrmple  (First  Appendix  ts 
Memoirs  of  Great  Britain  and  Ireland,  969), 
informs  us,  that,  lord  Dartmouth's  maauscript 
note9  on  Bura^  contain  the  following  pas- 
sage: 

^^  P.  590,  Not  long  before  his  (bishop  Mar- 
ley's)  death  (for  he  then  kept  his  chamber)  my 
father  carriea  me  with  him  to  Famham  Castle. 
*I  was  not  above  13  years  old,  but  remember  the 
bishop  talketl  much  of  the  duke,  and  concluded 
\vl^h  desiring  my  lather  to  tell  him  from  him  that 
if  he  depended  upon  non-resistance  he  would 
find  himself  deceived,  for  there  were  very  few 
of  that  opinion,  though  there  were  not  many  of 
the  Church  of  England  that  thought  proper  to 
contradict  it  in  terms,  but  was  very  sure  tbey 
would  in  practice.  My  father  told  me  be  had 
frequently  put  king  James  in  mind  of  Moriey^ 
iiist  message  to  him,  though  to  very  htde  |Hir- 
pose :  for  all  the  answer  was,  that  the  bishop 
was  a  very  good  man,  but  grown  old  and  tinao- 
rous." 

f  Bishop  Morley  was  at  this  time  74  years  of 
age,  and  he  lived  1 2  years  aiierwards.  fie  had 
attended  the  excellent  lord  Capel  to  his  execu- 
tion, (See  vol.  '4,  p.  1236,  of  this  Collection  ;) 
and  he  had  been  one  of  the  Commissioneis  at 
the  Savoy  Conference,  (See  vol.  6,  p.  1.)  Vf  hai 
bishop  Burnet  in  his  account  of  that  transaeiioii 
says  6f  him  may  be  seen  in  vol.  6,  p.  61,  62,  m 
addition  to  which,  when  he  mentions  Morley's 
death,  he  says,  '*  he  was  in  many  respects  a 
very  eminent  man,  zealous  against  popery,  and 
yet  a  great  enemy  to  the  dissenters :  be  was 
considerably  learned,  and  had  a  great  vifscity 
of  thought,  but  he  was  too  soon  provoked,  and 
too  little  master  of  himself  upon  those 
'    1  Hist,  of  Own  Times^  ^590. 
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juiMstari!  of  time  as  this  is,  which  is  all  I  have 
to  say  as  to  that  particular  at  this  distance. 
'  *'  My  Lord  the  risit  your  sou  made  me,  I 
-took  for  a  great  honour  and  favour  from  him, 
^special]  V  considerinff  how  much  good  I  have 
heard  of  him,  which!  hope  will  inorease  every 


day  more  and  more  in  him,  that  the  succeediw 
age  may  he  the  better  for  him.  My  Lord,  I 
am,   your   lordship's   rery  hnmUe   servanti 

Gaoa.  WiNTON." 
Famham  Castle,  July  4, 1673. 
For  the  right  hen.  the  £ari  of  Anglesey. 
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A.  D.  1682.* 

A  True  and  Impartial  Rbuition  of  tbeCoN- 
FEssioNS  of  Three  WrrcHEs. 

Devon,  w. — Biddiford,  ».  .^ 

The  iDformation  of  Dorcas  Coleman,  the  wife 
of  John  Coleman,  of  Biddiford  aforesaid, 
Mariner,  taken  upon  her  oath  hefore  Tho- 
mas Gist,  Mayor  of  the  borough,  town,  and 
manor  of  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  Majesty's 
Justices  of  the  Peace  within  the  same  bo- 
rough, &c.  the  36th  day  of  July,  a.  d.  1682. 

1  H£  said  informant  upon  her  oath  saith, 
That  about  the  end  of  the  month  of  August,  in 
the  year  of  our  Lord  God  1680,  she  was  taken 
intonnenting  pains,  by  pricking  in  her  arras, 
stomach,  and  heart,  in  such  a*  manner,  as  she 
was  never  taken  so  before. 

Upon  which,  she  this  informant  did  desire 
one  Thomas  Bremincom  to  repair  to  Dr. 
Bear^for  some  remedy  for  these  pains.  And 
very  sfa«ltly  afterwards  the  said  Dr.  Beare  did 
repair  unto  this  informant. 

And  upon  view  of  her  body  he  did  say,  that 
it  was  past  his  skill  to  ease  her  of  her  said 
pains;  tor  he  told  her  that  she  was  bewitched. 

And  further  saith.  That  at  the  time  of  her 
tormenting  pains,  she  this  informant  did  see 
her  the  said  8usauna  Edwards  in  her  cbara- 
her  :  And  that  she  this  informant  wouM  point 
wHk  her  finger  at  what  place  in  the  chamber 
the  said  Susanna  Edwards  would  stand,  and 
where  she  would  go. 

And  further  saith,  That  she  hath  continued 
'  ao  ever  since,  more  orless  every  week. 

*  From  a  Pamphlet,  entitled,  *  A  true  and 
impartial  Relation  of  the  Informations  a^iiist 
three  Witches,  viz.  Temperance  Lloyd,  Mary 
IVembles,  and  Susanna  Edwards :  Who  were 
indicted,  arraigned,  and  convicted  at  the  As- 
sizes holden  for  the  county  of  Devon,  at  the 
Castle  of  Ezon,  Aug.  14,  1682.  With  their 
several  Confessions,  taken  before  Thomas 
Gist,  mayor,  and  John  Dane,  alderman,  of 
Biddiford!,  in  the  said  county,  where  they 
were  inhabitants.  As  also  their  s^eeclies, 
confessions,  and  behaviour,  at  the  time  and 
place  of  execution,  on  the  2.5th  of  the  said 
^  month.    London :  Printed  hy  F.  Colhns.' 

See  other  Cases  for  Witchcraft,  ante,  vol.  2, 
p.  1049;  vol.  4,  p.  8ir  *,  vol.  6,  p.  647 ;  and 
the  Case  of  Wenfaam,  a.  p.  1713,  po$t. 


And  saith.  That  when  the  said  Susanna  was 
apprehended  oonceminflf  "Grace  Barnes  of  Bid-* 
ditord  aforesaid,  that  this  informant  did  go  to 
see  the  said  Snsamia.  And  that  when  die 
said  Susanna  was  in  prison,  she  did  confosi 
unto  this  informant,  that  she  had  bewitched 
her,  and  done  her  some  bodily  harm  by  be^ 
witchiofi^  of  her. 

And  uiereopon  she  fell  down  on  her  knees, 
and  desired  this  informant  to  pray  for  hefr  the 
said  Susanna  Edwards. 
Thomas  Gist,  Mayor, 
John  D.4vib,  Alderman. 

Devon.  ».<»-Biddiford,  a$. 

The  Information  of  Thomas  Bremincom,  of 
Biddiford,  in  the  county  aforesaid,  gent, 
taketi  upon  his  oath  before  us,  Thomas 
Gist  Mayor  of  the  borough,  town,  and 
manor  oi  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  Majesty's 
Justices  of  the  Peace  within  the  same 
borough,  &c.  the  26th  day  of  July,  a.  d. 
1682. 

The  said  informant  upon  his  oath  saith.  That 
about  two  years  ago,  Dorcas  Cdknnan  the  wifo 
of  John  Coleman  of  Biddiford  aforesaid,  mari- 
ner, was  taken  very  sick,  and  in  her  sickness 
this  informant  did  repair  unto  one  Dr.  Beare 
for  some  remedy  for  these  pains.  The  said 
Mr.  Beare  being  come  unto  her,  and  upon 
view  of  her  body  dkl  say,  that  it  was  past  his 
skill  to  ease  her,  by  reason  that  she  was  be- 
witched. 

And  further  saith.  That  after  that  the  said 
Mr.  Beare  had  led  her,  he  this  informant  did 
see  one  Susanna  Ed\f  ards,  of  Biddiford  afore- 
said, widow,  to  come  into  her  chamber  to  visit 
her  the  said  Dorcas. 

This  informant  fiirther  saith.  That  as  soon  as 
the  said  Dorcas  did  see  the  said  Susanna 
Edwards,  she  did  strive  to  fly  in  the  ftoe 
of  the  said  Susanna;  but  was  not  able  to 
get  out  of  the  chair  wherein  she  sat.  This 
mformaiit,  and  John  Coleman  the  said  Dor- 
cas's husband,  did  strive  to  help  her  out  of 
the  chair  :  Upon  which  the  said  ousahna  Ed- 
wards began  to  go  backwards  for  to  go  out  of 
the  chamber. 

Andiurther  saith,  That  when  the  said  Su-^ 
sanna  was  almost  gone  out  of  the  chamber,  the 
said  Dorcas  did  shde  put  of  the  chair  upon  her 
back,  und  ao  strive  to  go  after  the  saidfcsamMi. 
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But  this  informant  and  her  said  husband  aeeinif 
her  in  such  a  sad  condition,  did  endeavour  to 
take  her  up  from  the  g^und,  but  couM  not, 
until  that  the  said  Susanna  was  gone  down 
over  the  stairs* 

This  informant  further  saith,  That  at  the 
same  time  of  her  tormenting  pains,  and  when 
she  could  neither  see  nor  speak,  by  reason  that 
her  pains  were  so  violent  upon  her,  this  in- 
fnmant  bath  sieen  her,  the  saia  Dorcas,  to  point 
with  her  hand  which  way  the  said  Susanna  Ed- 
wards was  gone. 

And  furSier  saith,  That  immediately  after 
he  hath  gone  out  at  the  fore  door  of  the  house 
where  the  said  Dorcas  doth  live,  and  h«th  seen 
the  said  Susanna  Edwards  to  go  the  sitme  way 
that  the  said  Dorcas  did  point  with  her  hand. 

Thomas  Gist,  Mayor. 
Jk>HM  Davie,  Alderman. 

Devon.  »t.    Biddifbrd,  ft. 

The  Information  of  John  Coleman,  of  Biddi- 
ford,  in  the  county  aforesaid,  mariner, 
taken  upon  his  oath  before  Thomas  Gist, 
Mayor  of  the  borough,  town,  and  manor 
of  Biddiford  aforesaid,  and  John  Davie, 
Alderman,  two  of  his  Miyesty's  Justices 
of  the  Peace  within  the  same  borough, 
&c.  the  26th  day  of  July,  a.  d.  1682. 

The  said  informant  upon  his  oath  saith,  That 
Dorcas  Coleman  his  wife  has  been  a  long  time 
nek  in  a  very  strange  and  unusual  manner : 
And  he  hath  sought  far  and  near  for  remedy. 

And  saith.  That  one  doctor  Geoi-ffe  Beare 
bem^r  advised  with  concerning  her  sickness,  in 
this  deponent's  absence,  (whust  he  was  at  sea) 
the  said  Mr.  Beare  hath  (as  this  informant  was 
told  b^  his  said  wife,  and  his  uncle  Thpmas 
Bremmcom,  at  his  return)  said,  that  it  ivas 
.  past  his  skill  to  prescribe  directions  for  her 
cure,  because  that  tlie  said  Dorcas  was  be- 
witched. 

This  informant  fuither  saith,  That  about 
three  months  now  last  past,  his  said  wife  was 
Mtting  in  a  chair,  and  being  speechless,  he  this 
informant  did  see  one  Susanna  Edwards  of  Bid- 
diford aforesaid,  widow,  to  come  into  the  cham- 
per  under  a  pretence  to  visit  her. 

Whereupon  this  informant's  wife  did  strive 
to  come  at  her  lf\G  said  Susanna,  but  could  not 
get  out  of  the  chair. 

Upon  which  this  informant  and  the  said 
Thomas  Brcmincom  did  endeavour  to  help  her 
out  of  the  chair  ;  and  the  said  Susanna  did  go 
towards  the  chamber-door. 

And  further  saith.  That  when  the  said  Su- 
sanna was  come  at  the  chamber-door,  she  the 
faid  Dorcas  (remaining  speechless  as  aforesaid) 
did  slide  out  of  the  chair  upon  her  back,  and 
so  strove,  to  congie  at  der  the  saiii  Susanna; 
but  was  not  able  to  rise  ^m  the  ground, 
tutil  the  said  Susanna  way  gone  down  the 
atairs. 

And  furthfer  sait^  That  the  said  Dorcas 
h^lh  jCfljtinuqd  iu  iiach  a,«tniigie  and  miusual 


manner  t»f  nckness  evet  since  unto  this  daj^ 
with  some  intermissions. 

Tbomas  Gut,  Mayor. 

JoBN  Davie,  Alderman. 

Examincid  with  the  original  whereof  this  is 
a  true  copy.        John  HiU,  Towti-Clerk. 

Devon,  st.    Biddifbrd,  t$. 

The  Information  of  Grace  Thomas,  of  Biddi* 
ford,  in  the  county  aforesaid,  miinster, 
taken  upon  her  oath  the  Sd  day  of  J  uly ,  in 
the  34th  year  of  the  reigp  of  our  sovereign 
loid  Charles  the  Second,  by  the  grace  of 
God,  of  England,  Scothmd,  France  and 
Irehmd  Icingi  defender  of  die  fidth,  &c. 
before  us  Tnomas  Gist,  Mayor  of  the 
borough,  town,  and  manor  of  Biddiford 
aforesaid,  and  John  Dacvie,  Alderman,  tivo 
of  his  majesty's  Jnatioes  of  the  Vemt 
within  the  same  borough,  &c. 

The  said  informant  upon  her  oath  saith.  That 
upon  or  about  the  2d  day  of  February,  which 
was  in  the  year  of  onr  Lord  1680,  this  infor- 
mant was  tSkea  with  great  pains  in  her  head 
and  all  her  hmbs,  whicn  pains  continued  on  her 
till  near  or  upon  the  first  day  of  August  liksm, 
following ;  and  then  this  informant's  pains  be- 
gan to  abate,  and  this  informant  was  able  to 
walk  abroad  to  take  the  air :  But  in  the  night 
season  she  was  in  much  pain,  and  not  able  to 
take  her  rest. 

This  informant  forther  saith,  That  upon  or 
about  the  30th  day  of  September  now  last  past, 
this  informant  was  goin^  up  the  high  street  of 
Biddiford,  where  this  informant  met  mth  Tem- 
perance Lloyd  of  Biddiford  aforesaid,  widow, 
and  she  the  said  Temperance  did  then  and  there 
fall  down  upon  her  knees  to  this  informant,  and 
wept,  saying,  Mrs.  Grace,  1  am  glad  to  see  yon 
so  strong  again. 

Upon  which  this  informant  said.  Why  dost 
thou  weep  for  me  ?  Unto  which  the  said  Tem- 
perance replied,  1  weep  for  joy  to  see  you  so 
well  again,  as  the  said  Temperance  then  pre- 
tended. 

This  informant  further  saith,  That  in  that 
very  night  she  this  informant  was  taken  very 
ill  >\  ith  sticking  and  pricking  pains,  as  thoi^p 
pins  and  avUs  had  oeen  thrust  into  her  boj^ 
from  the  crown  of  her  head  to  the  soles  of  her 
feet ;  and  this  informant  lay  as  though  it  had 
been  upon  a  rack. 

And  saith.  That  these  pricking  pains  have 
continued  upon  her  body  ever  since;  and  that 
her  pam<»  are  much  worse  by  night  than  by 
day. 

This  informaot  further  saith.  That  on 
Thursday  the  tii'st  day  of  iJune  last  p^t  in  th» 
night,  she  this  informant  was  bound  and  seem- 
ingly chained  up,  with  all  her  sticking  pains 
gathered  together  in  her  belLy ;  so  that  on  a 
sudden  her  belly  was  swoln  as.  big  as  ^vso 
bellies,  which  caused  her  to  cry  out,  I  sliaU 
die,  I  shall  die  j  and  in  this  sad  condition  this 
informant  lay  as  though  she  had  been  dead  for 
a  long  space  (which  those  persons  that  weie  in 
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tb«  chamber  with  heir  this  informant  did  com- 
pute to  be  about  two  hours.) 

And  this  informant  further  saith,  That  on 
Friday  night  last,  bein^  the  SOth  d^y  of  June, 
this  informant  was  again  pinched  and  pricked 
to  the  heart,  with  such  cruel  thrusting  pains 
in  her  head,  shonlders,  arms,  hands,  thighs, 
andi^,  as  though  the  flesh  would  have  been 
then  immediately  torn  from  the  bones  with  a 
man's  fingers  and  thumbs. 

And  further  saith,  That  she  was  even  pluck- 
ed out  over  her  bed,  and  lay  in  this  condition  for 
the  space  of  three  hours  (as  she  was  informed 
.  by  some  of  the  s^ud  persons  then  in  this  in- 
lurmant^s  chamber.) 

This  informant  further  saith,  That  upon  the 
first  da^  of  this  instant  July,  as  soon  as  the 
aforesaid  Temperance  Lloyd  was  apprehended 
and  put  in  the  prison  of  Biddiford,  she  this  in-» 
formant  immediately  felt  her  pricking  and 
sticking  pains  to  cease  and  abate. 

And  saith^  That  she  hath  continued  so  ever 
since  unto  this  time ;  but  is  still  in  great  weak- 
ness of  body. 

And  further  saith.  That  she  bplieveth  that 
the  said  Temperance  Llovd  hath  been  an  in- 
strument of  doing  much  hurt  and  harm  unto 
her  body,  by  priddng  and  tormenting  of  her 
in  manner  as  before  in  this  her  information  she 
liath  set  forth. 

Thomas  Gbt,  Mayor. 
John  Datie,  Alderman. 


Deyon.  »i>-i4Biddiford,  m. 

The  Informatbn  of  Elizabeth  Eastchurch,  the 
wife  of  Thomas  Eastchurch  of  Biddiford, 
in  the  county  aforesaid,  gent,  taken  upon 
her  oath  before  us  Thomas  Gist,  Mayor 
of  the  borosgh,  town,  and  manor  of 
Biddiford  aforesaid,  and  John  Davie,  Alder- 
man, two  of  his  majesty's  Justices  of  the 
Peace  within  the  the  same  borough,  &c. 
the  3d  of  July,  in  the  34th  year  of  the 
reign  of  our  sovereign  lord  Charles  the 
Second,  &c.  a.  d.  1683. 

The  said  informant  upon  her  oath  saith.  That 
upon  the  Sd  day  of  this  instant  July,  the  said 
Cnrace  Thomas,  then  lodging  in  this  informant's 
•Bid  husband's  house,  and  hearing  of  her  to 
complain  of  ^reat  prickinc^  pains  in  one  of  her 
knees,  she  this  informant  cud  see  her  said  knee, 
and  observed  that  she  had  nine  places  in  her 
knee  which  had  been  prickt ;  and  that  every  of 
the  Haid  pricks  were  as  though  it  had  been  the 
prick  of  a  thorn.  Whereupon  this  informant 
afterwards,  upon  the  same  3d  day  of  July,  did 
demand  of  the  said  Temperance  Lloyd,  whe- 
ther she  had  any  wax  or  clay  in  the  form  of 
a  picture,  whereby  she  had  pricked  and  tor- 
mented the  said  Grace  TLoinas  ? 

Unto  which  the  said  Temperance  made  an- 
swer, that  she  had  ao'  wax  nor  clay,'  but  con- 
fessed that  she  had  oulv  a  piece  of  leather 
which  she  had  pricked  nfne  tlm^. 

Thomas  Gist,  Mayor. 

JoBN  Davis,  Alderman . ' 


/   Devon,  m. — ^Biddiford,  j». 

The  Information  of  Anne  Wakely,  the  wife 
of  WUIiam  Wakely,  of  Biddiford,  in  ths 
county  aforesaid^  husbandman,  taken  the 
3d  day  of  July,  a.  n.  1663. 

The  said  informant  upon  her  oath  saith,  ThaS 
upon  the  Sd  daj.  of  July,  instant,  she  this  de^  . 
ponent,  by  order  of  the  said  Mr.  Mayor,  did 
search  the  body  of  the  said  Temperance  Lloyd, 
in  the  presence  of  Honor  Hooper,  and  several 
other  women. 

And  upon  search  of  her  said  body,  she  this  in* 
formant  did  find  in  her  secret  parts,  two  teals 
haugiuff  nifh  together  like  unto  a  piece  of  flesh 
that  a  diild  had  suckt.  And  that  each  of  the 
said  teats  was  about  an  inch  in  length.  Upqn^ 
which  this  informant  did  demand  of  her,  tfa* 
said  Temperance,  wheiher  she  had  been  ffacked 
at  that  place  by  the  black  man  ?  (meaning  tb« 
Devil.) 

Whereunto  the  said  Temperance  did  aiv 
knowledge,  that  she  had  been  sucked  thers 
often  times  by  the  black  man  ;  and  the  last 
time  that  she  was  sacked  by  the  said  black 
man,  was  the  Friday  before  she  was  searched^ 
(which  was  the  S(Hh  day  of  June  last  past) 

And  this  informant  nirther  saith.  That  she 
hath  been  an  attendant  of  the  said  Grace  Tho* 
mas  about  six  weeks  now  last  peat :  And  tluvt 
on  Thursday  now  last  past  (which  was  the  39th 
of  June  last  past)  in  the  morning*,  she,  this  in« 
formant  did  see  something  in  the  ahf^  of  & 
magpie,  to  come  at  tha  chamber- window  where 
the  said  Grace  Thomas  did  lodp^.  Upon  which 
this  informant  did  demand  of  the  said  Teni« 
per&nce  Lloyd,  whether  she  did  know  of  any 
mrd  to  come  and  flutter  at  the  said  window. 

Unto  which  question  the  said  Tcanperance 
did  then  say,  that  it  was  the  black  man  in  ths 
shi^  of  the  bird  ;  and  that  she  the  said  Tem- 
perance, was  at  that  time  down  by  the  said 
Thomas  Eastchnrch's  door  of  the  house,  where 
the  said  Grace  Thomas  £d  lodge. 

.  Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

r 

The  like  is  deposed  by  Honor  Hooper,  ser^ 
vantunto  the  said  Thomas  Eastchurch,  as  ap« 
pears  by  her  information,  taken  upon  her  oath 
the  day  and  year  abovesaid.  before  the  said 
Thomas  Gist  Mayor,  and  Jonn  Davie  Alder* 
man,  two  of  .his  OMiJesU^'s  Justices  of  die 
Peace,  within  the  borough,  town,  and  manor 
of  Biddiford. 

Thomas  Chsr,  Mayer. 

John  Davis,  Alderman. 

Devon:  sf.— Biddiford,  fs. 

Temperance  Lloyd,  her  Examination  takaa  the 
3d  day  of  July,  in  the  34th  year  of  the 
reign  of  our  sovereign  lord  Charles  the 
Second,  by  the  grace  of  God,  of  England, 
Scotland,  France  and  Ireland, king^de* 
fender  of  the  Faith,  &c.  before  us,  xho- 
jnM  Gist,  Mayor  of  the  boroiiglH  toWB| 
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end  lienor  of  Biddiford  aforesaid,  and 
John  Davi^,  Alderman,  two  of  his  Ma- 
jesty's Justioes^  of  the  Peace  within  the 
same  borough,  (Sec. 

The  said  intormant  being  brought  before  as 
by  some  constables  of  the  said  borough,  ttpoo 
the  complaint  of  Thomas  Eastchurch  of  Bid- 
diford aroresaid,  gent,  and  chaigednpon sus- 
picion of  having  used  some  magical  art,  sor- 
cery, or  witchcraft,  upon  the  body  of  Grace 
Thomas  of  Biddifoitl  "afbresaid  spinster  ;  and 
to  htfire  had  discourse  or  familiarity  with  the 
Devil  in  the  shape  of  a  black  man :  And  being 
demanded  how  long  since  she  had  discourse  or 
lamiliarity  with  t£e  Devil  in  the  likeness  or 
shape  of  a  black  man, 

Saith,  That  about  the  30th  day  of  Septem- 
ber last  past,  she  met  witli  the  Devil  m  the 
shape  or  likeness  of  a  black  man,  about  the 
tniddle  of  the  afternoon  of  that  day,  in  a  cer- 
tain street  or  lane  in  the  town  of  Biddiibrd 
aforesaid,  called  Higher  Gunstone  lane:  And 
then  and  there  he  did  tempt  and  solicite  her  to 
go  with  to  the  house  of  the  said  Thomas 
Eastdiurch,  to  torment  the  body  of  the  said 
Grace  Thomas ;  which  this  examinant  at  first 
did  reftise  to  do :  But  afterwards  by  the  temp- 
tation and  persuasion  of  the  Devil  m  the  like- 
ness of  a  black  man  as  aforesaid,  she  did  go  to 
the  house  of  the  said  Thomas  Eastchurch,  and 
that  she  went  up  the  stairs  after  the  said  black 
man ;  and  confesseth,  that  both  of  them  went 
un  into  the  chamber  where  i^he  the  said  Grace 
Thomas  was,  and  that  there  they  found  one 
Anne  Wakely  the  wH*^  of  William  Wakely  of 
Biddiford,  rubbmg  and  stit>king  one  of  the 
arras  of  the  said  Grace  Thomas. 

And  the  said  examinant  doth  further  confess, 
That  she  did  then  and  there  pinch  with  the  nails 
of.herfingen  the  said  Grace  Thomas  in  her 
irtu>ttlder8,  arms,  thighs  and  legs ;  and  that 
alkerwards  they  came  down  from  the  said 
Grace  Ttlbmas,  her  chamber  into  the  street  to- 
gedier ;  and  that  there  this  examinant  did  see 
sogaelhuig  in  the  ibrm  or  shape  of  a  grey  or 
braget  cat ;  and  saith  that  the  said  cat-  went 
into  the  said  Thomas  Eastchurch's  shop. 

The  said  examinant,  being  further  demand- 
ed, whether  she  went  any  more  unto  the  said 
Thomas  Eastchurch's  house,  saith  and  con- 
fesseth, that  the  day  following  she  came  again 
to  the  said  Thomas  Eastchurch's  house  invi- 
sible, and  was  not  seen  by  any  person;  but 
there  this  examinant  did  meet  wtUi  the  braget  cat 
•8  afore  said ;  and  the  jnid  cat  did  retire  and  leap 
back  into  the  said  Thomas  Eastchurch's  shop. 

The  said  exanunant,  being  further  demanded 
when  she  was  at  the  said  Thomas  Eastchurch's 
house  the  last  time,  saith,  that  she  was  at  the 
said  Mr.  Eastchurch's  house  upon  Friday  thr 
SOth  day  of  June  last  past ;  anci  that  the  Devil 
ih  tha  shape  of  a  black  man  was  there  with 
her :  And  that  they  went  up  again  into  the  said 
chamber,  where  she  found  me  said  Grace  Tho- 
mas luring  in  her  bed  in  a  very  sad  condition. 
Notwithstanding  which,  she  this  examinant 
and  tha  said  black  roan  did  tormaiit  b^  again : 
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And  saith  and  confesseth,  that  she 
nant  had  almost  drawn  her  out  of  her  bed,  mi 
that  on  purpose  to  put  her  the  said  Grace  onC 
of  her  life. 

And  further  saith,  that  the  black  man  (or 
rather  the  Devil)  did  promise  this  exuainsot 
that  no  one  should  discover  her. 

And  further  confesseth,  that  the  said  Uaek 
man  (or  rather  the  DevO,  as  aforesaid)  did  suck 
'her  teats  t  which  she  now  hath  in  her  secret 
parts :  And  thai  she  did  kneel  down  to  biai  is 
the  street,  as  she  was  returning  to  her  owi 
house,  and  after  that  -they  had  tormented  die 
said  'Grace  Thomas  in  manner  as  last  shore 
mentioned. 

Being  demanded  of  what  stature  the  aid 
black  man  was,  saith,  that  he' was  about  the 
length  of  her  arm  :  And  that  his  eyes  were 
very  hie ;  and  that  he  hopt  or  leapt  in  the  wijr 
before  her,  and  afterwards  did  suck  h«raflia 
as  she  was  lying  down;  and  that  his  sucxiBg 
was  with  a  great  pain  unto  her,  and  sfterwanb 
vanished  cl^  away  out  of  her  sight 

This  examinant  dotli  ftuther  confess,  TM 
upon  the  1st  day  of  June  last  jpast,  whilst  the 
said  Mr.  Eastchareh  and  his  wile  were  absent^ 
that  the  said  examinant  did  pinch  and  pride 
the  said  Grace  Thomas  (with  the  aid  and  Mp 
of  the  black  man,  or  rather  the  Derfl)  in  bff 
belly,  stomach,  and  breast ;  and  that  they  cos- 
tinned  so  tormenting  of  her  about  the  space  of 
two  or  three  hours,  with  an  intent  to  bire 
killed  her. 

And  further  saith,  th^tat  the  same  time ibe 
did  see  the  said  Anne  Wakdy  rubbing  and 
chafing  of  several  parts  of  the  said  Grace  Tho- 
mas her  body:  Although  the  said  Anne  Wake- 
ly, beincr  present  at  takic^  of  this  ezamioa- 
tion,  do£  afiirm  that  she  <fid  not  see  tfat  nid 
examinant. 

Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

Devon,  m. — Biddxfeid  ss. 

Whereas  the  said  Temperance  Lloyd  hath  made 
such  an  ample  Confession  and  Decora- 
tion concermng  the  said  Grace  Tbomis, 
we  the  said  Mayor  and  Justices  were  in- 
duced to  demand  of  her  some  odier  qfi^ 
tions  concerning  other  witcheries  wnica 
she  had  practised  upon  the  bodies  of  aere- 
'  ral  other  persons  within  this  town,  vis. 

She  the  said  examinant  did  oonfesi, /^^ 
about  the  14th  day  of  March,  whi  h  was  in  the 
year  of  our  Lord  1670,  she  was  accused,  in- 
dicted, and  arraigned,  for  practising  witchcrali 
upon  the  body  of  one  William  Herbert  totew 
Biddiford  aforesaid,  husbandman ;  and  that  w- 
thonghat  the  trial  ofherlifeat  the  casueot 
Exeter,  she  was  there  acquitted  by  thejodj^ 
and  Jury  then;  yet  this  examinant  doth  now 
confess,  that  she  is  guilty  thereof,  by  the  p«^ 
suasion  of  the  black  man  \  and  that  she  om 
prick  the  said  WiUiani  Herbert  onto  deaO. 

Thomas  Gist,  Mayor, 

John  Davie,  Aldeinua. 
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Devon,  ss. — Blddifti4,  »> 

And'  whereas  upon  or  about  the  15th  of 
If  ay,  i^hich  was  in  the  year  of  our  Lord  1679, 
she'  was  accused  hefore  the  then  Mayor  and 
Justices  of  the  town  of  Biddifbrd  aforesaid,  for 
practisin|^  witchcraft  upon  the  body  of  one 
Anne  Peflow  the  daugfatar  of  Edward  Fellow  of 
Biddifbrd,  gent,  And  although  her  body  was 
then  searched  hiy  four  women  of  the  town  of 
Biddifbrd  aforesaid,  and  the  proofs  then  ae^nst 
her  not  so  clear  and  conspicuous,  the  said  Mr. 
Fellow  did  not  i\irther  prosecute  against  her ; 

Jet  this  examinant  doth  now  confess  that  the  said 
lack  man  or  Devil,  (pr  some  other  hlack  man 
or  Devil)  with  her  this  said  examinant,  did  do 
some  bodily  hurt  to  the  said  Anne  Fellow,  and 
that  thereunon  the  said  Anne  Fellow  did  short- 
ly die  and  depart  this  life. 
"  Thomas  Gist,  Mayor,  • 
John  Davie,  Alderman. 


Devon,  ss. — Biddiford,  si. 

Whereas  we,  Thomas  Eastchurch  and  Ellza- 
betli  Eastchurch  his  wife,  Honor  Hooper,  and 
Anne  Wakely,  upon  yesterday,  which  was  tlie 
dd  of  July,  1682,  did  give  in  and  ddiver  our  se- 
veral Intormatioos  upon  our  oaths,  before  our 
oaths,  before  Thomas  Gist,  Mayor  of  the  bu- 
ttnigh,  town,  and  manor  of  Biddiford  aforesaid, 
anoJohn  Davie  alderman,  two  of  his  majesty's 
Justices  of  the  Peace  within  the  said  borough, 
&c.  of  Biddiford,  against  l^emperance  Lloyd  of 
Biddiford  aibresaiH,  widow,  for  using  and  prac- 
tising of  witchcraft  upon  the  body  of  O^ee 
Tliomas  of  the  same  town,  spinster,  as  by  our 
several  examinations  ft  doth  and  may  appear. 

But  because  we  were  dissatisfiea  in  some 
particulars  concerning  a  piece  of  leather  which 
the  said  Temperance  nad  confessed  of  unto  the 
said  Elizabeth  Eastchurch,  in  such  manner  as  is 
mentioned  intheaaid  Elizabeth  Eastchurch's 
examination,  and  We  conceiving  that  there 
ittight  be  some  inchantment  used  in  or  about  the 
said  leather  :^ereforeupon  this  present  4th  day 
of  July,  we,  with  tjie  leave  and  approbation  of 
the  said  Mr.  Gist  the  Mayor,  did  brmg  the  said 
Temperance  into  the  parish  church  of  Biddiford 
afoi'esaid,  in  the  presence  of  Mr.  Michael  Ojfilby 
rector  of  the  same  parish-church,  and  di?ei*s 
other  persons,  wheie'the  said  Temperance  was 
demanded  by  the  said  Mr.  Ogilby  how  long 
since  the  Devil  did  tempt  her  to  do  evil. 

Whereupon  she  the  said  Tenxporance  did 
say  and  confess,  that  about  twelve  years  ag[o 
she  was  tempted  by  the  Devil  to  he  instrumental 
to  the  deaili  of  William  Herbert  named  in  hei* 
said  examination. 
•  And  that  the  Devil  did  promise  her  that  she 
should  live  well  and  do  well.  And  she  did 
then  also  confess  that  she  was  tliereupon  an 
instrument  (^  tlie  death  of  the  said  W  illiam 

Herbert.  '         . 

And  ^  to  the  said  Grace  Thomas,  she  fur- 
ther said  and  confessed,  that  on  Frid^  was 
sev^night,  (which  was  the  «3<l  day  of  June 
last  past)  ^he  th«  iftid  Temp^raof^  W»  into 
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the  said  Thonosa  Eastchurch's  shop  in.  the  form 
and  shape  of  a  cat ;  and  fctcht  out  of  the  same 
shop  a  puppet  or  picture,  (commonly  called  a? 
child's  baby)  and  tnat  she  carried  the  same  up 
into  the  chamber  where  the  said  Grace  Thomas 
did  lodge,  and  left  it  ahuut  the  bed  whereon  the 
said  Grace  Thomas  did  lie ;  but  would  not  c<;a- 
fess  tJiat  she  had  jnickt  any  pins  in  the  taid 
puppet  or  bahy-picture,  althoug[li  she  w*?re  de- 
manded particularly  that  question  by  the  said 
Mr.  Ogilby. 

Also  the  said  Temperance  did  then  and  there 
coniess,  that  she  was  tlie  cause  of  the  death  of 
Anne  Fellow,  the  daughter  ofE^waid  Fellow 
named  in  her  said  examination. 

Also  she  did  then  and  there  confess.  That 
she  was  the  cause  of  the  death  of  one  Jane 
Dallyn  the  late  wife  of  Syrqon  Dally  ii  of  Bid- 
diford, mariner,  by  pricking  of .  her  in  one  of, 
her  eyesy  which  she  did  so  secretly  perform, 
that  she  was  never  discovered  or  punished  tor 
the  same. 

Also  the  said  Temperance  Lloyd  did  confess 
and  declare,  that  she  did  bewitch  unto  death 
one  Lydia  Burman  of  Biddiford  aforesaid, 
spinster,  because  she  had  been  a  witness  against 
her  the  said  Temperance  at  theti-ial  for  her  life 
and  death  at  the  assizes  when  she  was  arraigned 
for  the  death  of  the  said  William  Herbert,  and 
had  deposed  that  the  said  Temperance  had  ap- 
peared unto  her  in  the  shape  of  a  red  pig  at 
such  time  as  the  said  Lydia  was  brewing  in  the 
house  of  one  Humphry  Ackland  of  Biddiford 
aforesaid. 

Being  further  demanded  a|jain  in  what  part 
of  the  house  of  the  said  ]Mr»  Kastr.hurch,  or  in 
what  p^rtofthe  bed  whereon  the  said  Grace 
Thomas  lay,  she  lett  the  puppet  or  baby-picture 
above  mentioned,  saith,  that  she  would  not  nor 
must  not  discover ;  for  if  she. t!;d  discover  the 
same,  that  the  devil  would  t<iu-  her  in  pieces. 

And  afWwards  the  said  Mr.  Ogilby  desired 
the  said  Temperance  to  say  the  i/ord's  Pn*yer 
and  her  Creed,  which  she  imperfectly  perform- 
ing, the  said  Mr.  Ogilby  did  give  her  many 
good  exhortations,  and  sp  departed  from'  her. 
'  In  witness  whereof,  we  nave  hereunto  set 
our  liands  this  4:th  day  of  July,  in  the  S4tliyear 
of  the  reign  of  our  sovereijSfn  lord  Charles  the 
2nd,  by  the  grace  oCGod,  ot  England,  Scotlandt 
France  and  Ireland  king,*  defender  of  the  faith« 
Anno  Dom.  1682. 
July  4, 1682,  swwn  before  us, 
TuoMAs  Gist,  Mayor, 
JoHK  Davie,  Alderman. 

Devon.  «. — Biddiford, «. 

The  Information  of  Thoma.s  Eastchurch  of 
Biddiford,  in  the  County  aforesaid,  gent 
taken  upon  his  oath  before  us,  Thomas 
Gist,  Mayor  of  the  borough,  town,  and 
manor  of  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justices  of  the  Peace  within  the  same  bo- 
rough, &c.  the  3d  day  of  July,  a.  d.  1682. 

The  said  infinmant  upon  his  oath  saith,  Tliat 
imon  yesterday^  wbish  wm  the  2d  day  of  Jul^i 
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Jie  did  hear  the  said  Temperance  lAayd  to  say 
And  confess,  that  about  the  30th  day  ot  Septem- 
ber last  past,  as  she  was  retannng  from  the 
bakehouse  withaloafof  bread  under  her  arm, 
towards  her  own  house,  she  the  said  Teraper- 
toce  Lloyd  did  meet  with  something'  in  the 
til^eness  or  a  black  man,  in  a  street  called  Higher 
Gunstone-Ijuie  within  this  town,  and  then  and 
there  the  said  black  man  did  tempt  and  per- 
suade her  to  go  to  tliis  informant's  house  to 
torment  one  Grace  Thomas,  who  is  tliis  in- 
Ibrmant's  sister-in-law. 

That  the  said  Temperance  did  first  reftise  the 
temptation',  sayii^that  the.  said  Grace  Thomas 
had  done  her  no  harm.  But  afterwards,  by  tfie 
nirtherpersuasipn  and  temptation  of  the  said 
black  man,  she  did  go  to  this  informant's  house, 
•nd  that  she  went  up  the  stairs  after  the  black 
inan:  and  confessed  that  both  of  them  went 
into  the  chamber  where  this  informant's  said 
iister-rin-law.was,  and  that  there  they  found  one 
Anne  Wakely,  the  wife  of  William  Wakely  of 
Biddifbrd,  rubbing  of  one  of  the  arms  and  one 
of  the  legs  of  the  said  Grace  Thomas. 

And  this  informant  further  saith,That  the  said 
Temperance  did  also  confess,'  that  the  black 
tjan  did  persuade  the  said  Temperance  to  pinch 
the  said  Grace  Thomas  in  the  knees,  arms, 
Jrtd  shoulders;  intimating  with  her  fingers 
fcow  she  did  it.  And  that  when  she  came  down 
^e  stairs  again  into  the  street,  she  saw  a  bra- 
ffet  cat  go  intb  this  informant's  shop ;  and 
that  she  b«lieFed  it  to  be  the  DewL 

And  this  informant  did  hear  the  said  Teni- 
Iperaucieto  say  and  confess,  that  on  Friday-night 
iast  (which  wm  the  30th  day  of  June)  the 
black  roan  did  meet  with  her  near  her  own 
door,  about  ten  o'clock  of  that  same  night,  and 
"Uiere  did  again  tempt  her  to  go  to  this  infor- 
mant's house,  and  to  make  an  end  of  the  said 
Grace  Thomas. 

Whereapon  the  said  Temperance  did  go  to 
"niis  informant's  house  with  the  said  black  man, 
And  tliat  she  went  into  the  chambn*  where  the 
taid  Grace  Thomas  lay. 

And  ftirther  did  confess,  That  she  did  j^inch 
tnd  prick  the  said  Grace  Thomas  again  in 
several  parts  of  her  body,  (declaring  wrth  both 
w  her  hands  bow  she  did  do  it).  And  that 
hereupon  the  said  Grace  Thomas  did  cry  out 
terribly.  And  confessed  that  the  said  black 
.  man  told  her  that  she  should  make  an  end  of 
her  the  said  Grace  Thomas. 

And  further  she  the  said  Temperance  did 
•ay  and  confess,  that  the  said  black  man 
did  promis*:  her  the  said  Temperance  that  no 
•ue  should  discover  her  or  see  ber. 

And  she  also  confessed,  that  about  twelve 
o'clock  of  that  same  night  the  black  man  did 
•uck  her  in  the  street  in  her  secret  parts,  she 
kneeling  down  tahim.  That  he  bad  bladkish 
clothes,,  and  was  about  the  length  of  her  arm. 
That  he  had  broad  eyes,  and  a  mouth' like^'a 
toad,  and  afterwards  vanished  clear  away  out 
ofhersiyht. 

This  informant  ftnriher  saith,  That  he  heard 
the  said  Tempenm^  to  coofw,  tbat  about  the 


first  day  of  June  last  past  the  said  Uack  mia 
was  with  her  again,  and  told  her,  that  on  that 
night  she  the  said  Temperance  sboukl  maks 
an  endof  the  said  Grace  Thomas;  and  con- 
fessed that  she  the  said  Temperance  had  that 
night  griped  the  said  Grace  Thomas  in  ber 
belly,  stomach,  and  breast,  and  dipt  her  to  the 
heart. 

And  that  the  said  Grace  Thomas  did  cry  oat. 
pitifully.  And  that  the  said  Temperance  was 
about  the  space  of  two  hours  tormenting  of  her. 
And  that  one  Anne  Wakdy  (with  several  other 
women)  were  then  present  in  the  chamber, 
but  could  not  see  her  the  said  Temperance  \ 
and  that  the  black  man  stood  by  her  ia  tht 
same  room- also. 

This  informant  further  saith.  That  he  sup* 
posed  that  the  said  Grace  Thomas  in  her  sick* 
ness  had  been  afflicted  through  a  distemper  ari- 
sing from  a  natural  cause,  did  repair  unto  se- 
veral physidans,  but  that  she  the  said  Gract 
could  never  receive  any  benefit  pniscribed  l|| 
them. 

Thobus  Gist,  Mayor. 

John  Davie,  Alderman. 

Devon.  j»— Biddiford,  u.      ^ 

The  Information  of  WiOiam  Herbert,  of  Bid' 
diford,  in  the  county  aforesaid,  Uack" 
smith,  taken  upon  his  oath  the  12Ui  day  of 
August,  in  the  d4th  year  of  the  reign  of 
our  sovereifi^n  lord  Charles  the  Second,  bv 
the  grace  of  God,  of  England,  Soodaao, 
France,  and  Ireland  king,  defender  of  the 
faith,  &c.  before  Thomas  Gist,  Mayor  of 
the  borough,  town,  and  manor  of  Biddi* 
ford  aforesaid,  and  John  Davie,^  Alderman, 
two  of  his  majesty's  Justicen  of  the  Peaoa 
within  the  same  thorough,  &c. 

This  informant  upon  his  oath  saith,  T1m| 
near  or  upon  the  3a  day  of  February,  vhick 
was  in  the  year  of  our  Lord  God  1670,  he  did 
hear  his  fother  William  Herbert  to  declare  oa 
his  death  bed,  that  Temperan<;e  lioj^d  of  Bid* 
diford  aforesaid,  widow,  had  bewitched  bif 
said  father  unto  death*. 

This  informant's  father  further  declarmg  iuit9 
this  informant,  that  he  with  the  rest  of  bis  re- 
lations, should  view  his  fother's  body  after  hif 
decease ;  and  that  by  his  body  they  should  sea 
what  piinta  and  marks  the  aforesaid  Temper- 
ance Lloyd  had  made  upon  his  body.  And 
further  saith,  that  his  said  fother  did  lay  hit 
Uood  to  the  charge  of  the  said  Temperance 
IJoyd,  and  desu«d  this  informant  to  see  her 
'  *  apprehended  for  the  same ;  which  was  accord- 
ingly done:  And  saith,  that  she  was  accused 
for  dne  same,  but  that  ahe  was  ^hen  acqaitte4  it 
ffaeasBszes. 

This  informant  ftirther  saith,  That  upon  the 
fourth  day  of  July  now  last  past,  be  went  to 
the  prison  of  Biddiford,  where  the  said  Tem- 
perance was,  (she  being  then  in  the  said  prison 
concerning  Mrs.  Grace  Thomas)  and  demand- 
ed of  her  whether  she  had  done  any  \x>S^^ 
hacvi  or  hurt  unto  the  slid  WiUiamHeiWt 
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^ccetaed;  tbig  infonnant's  lAte  father ;  iuit& 
which  she  answered  and  said,  Surely  WflliiMn 
I  did  kUI  thy  fttiier.  • 

This  informant  did  demand  of  her  fiurther, 
whether  she  had  done  anj  hurt  or  hann  to  one 
l«ydia  Barman  late  of  Biddiibrd,  apinater. 
XfikUk  which  the  said  Temperance  Uoyd  an- 
swered and  saidy  that  she  was  the  cause  of  her 
ife«th. 

This  informant  demanded  of  her  die  said 
Temperance,  why  she  had  not  confessed  so 
mnch  when  she  was  in  prison  last  time?  She 
answered,  that  her  time  was  not  ezjnred ;  for 
the  derii  had  giten  her  greater  power^  and  a 
kmgertime. 

And  this  informant  did  hear  the  said  Tem- 
perance Lioyd  to  confess,  that  she  was  the 
eanse  of  the  death  of  Anne  Fellow  the  daughter 
of  Edward  Fellow  of  Biddiford,  gent.  And 
also  that  she  the  said  Temperance  was  the 
cause  of  the  bewitching  out  or  one  of  theses 
ef  Jane  the  wife  of  one  Simon  Dallyn  of  l^d- 
diford  afoi-esaid,  mariner. 

Thomas  Gist,  Mayor^ 
John  Dayie,  Alderman. 

Examined  with  the  original  whereof  this  is  a 
^rue  copy.  John  Hui,  Town-Clerk, 

Devon,  tt. — ^Biddiford,  ft. 

The  Information  of  John  Barnes,  of  Biddiford, 
in  the  county  aforesaid,  yeoman,  taken 
upon  his  oaJi  before  us  Thomas  Gist, 
Mayor  of  the  borough,  town,  itnd  manor 
of  Biddiford  aforesaid,  and  John  Barie, 
Alderman,  two  of  his  majesty's  Justices 
of  the  Peace  within  the  same  borough, 
&c.  the  18th  day  of  July,  a.  p.  168S. 

The  said  informant  upon  his  oath  saitb,  That 
tipon  Easter-Tuesday,  (which  was  the  18th 
day  of  May  last  past)  this  informant's  wife  was 
taken  with  very  great  pains  of  sticking  and 
^dcing  in  her  arms,  stomach,  and  breast,  as 
though  she  had  been  stabbed  with  awls,  being 
80  described  unto  him  by  the  said  Grace,  in 
such  manner,  as  this  informant  thought  that 
she  would  hare  died  immediately ;  and  in  such 
0ad  condition  she  the  said  Grace  hath  continued 
imto  this  present  day,  in  tormenting  and  griev- 
ous pains. 

And  further  saith,  that  upon  Sunday  last« 
which  was  the.  16th  day  of  July  instant,  about 
ten  of  the  clock  in  forenoon,  this  informant's 
aaid  wife  was  agdn  tadcen  worse  than  before, 
insomuch  as  four  men  and  women  could  hardly 
hM  her. 

And  at  that  same  time,  one  Agnes  White- 
fieM,  the  wife  of  John  Whitefield  of  Biddiford 
aforesaid,  cordiirainer,  being  in  this  informant's 
house,  and  hearing  aomeSody  out  at  the  door, 
fhe  did  open  the  door,  where  she  found  one 
Mary  TremUes  of  Biddilbrd  aforesaid,  single 
woman,  standing  with  a  white-pot  in  her 
hands,  as  though  she  had  been  going  to  the 
common  bakehouse.  And  thereupon  this  in- 
fiinnant'i  wife  did  ask  of  the  said  Agnes 


Whitefield  who  it  was  that  was  at  the  door  f 
Unto  which  the  said  Agnes  Whitefield  answer- 
ed and  said,  thatit-was  Mary  Trembles.  Thea 
this  informant's  wife  did  rq>ly  and  said,  that 
she  the  said  Maiy  TremUes  was  one  'of  .them 
that  did  torment  her,  and  that  she  was  eom« 
now  to  put  her  the  said  Gcaoe  out  of  her 
life. 

TnoBiAsGisTy  Mayor. 

John  Davie,  Alderman. 

Devon,  sf.— Biddiford,  ts. 

The  Infonnation  of  Grace  Barnes  the  wife  oF 
John  Barnes  of  Biddiford,  in  the  countr 
aforesaid,  ^yeoman,  taken  Upon  her  oatM 
before  Thomas  Gist,  mayor  of  ^e  bo- 
rough, town,  and  manor  of  Biddiford 
aforesaid,  and  John  Davie,  Alderman,  two 
of  his  majesty's  Justices  of  the  Peaoa 
within  the  same  bcvough,  &c.  the  2d  day 
i>f  August,  A.  Dk  1683. 

The  said  informant  upon  her  oath  saitb. 
That  she  hath  been  very  much  pained  and  tor- 
mented in  her  body  these  maa^  years  last  past, 
insomuch  that  she  hath  sought  out- for  remedy 
far  and  near,  and  never  had  any  suspicion  that 
sbe  had  bad.any  magical  art  or  witchcraft  used 
upon  her  hodv  until  it  was  about  a  year  and 
a  half  ago,  that  she  was  informed  oy  som« 
physicians  that  it  was  so. 

And  further  saith.  That  tliereupon  she  this 
informant  had  some  suspicion  of  one  Susanna 
Edwards  of  Biddiford  aforesuid,  widow,  be- 
cause that  she  the  said  Susanna  would  often- 
times repair  unto  this  informant's  husband's 
house  upon  frivolous  or  no  occasions  at  all. 

And  further  saith.  That  about  the  middle  of 
the  month  of  May  last  past,  she  was  taken 
with  very  great  pains  of  sticking  and  pricking 
in  her  arras,  breast,  and  heart,  as  ^ugh  divert 
awls  had  been  pricked  or  stuck  into  her  body, 
and  was  in  great  tormenting  pain  for  many  days 
and  nights  together,  with  a 'very  little  inter- 
mission. 

And  saith.  That  upon  Sunday  the  16th  day 
of  July  last,  she  was  taken  in  a  very  grievous 
and  tormenting  manner  ^  at  which  instant  of 
time  one  Agnes  Whitefield,  the  wife  of 
J(rfin  Whitefield,  of  Biddiford,  vras  in  -this 
infonuuf  8  husband's  boose,  who  opeikiDg 
the  door,  and  lookuig  out,  found  oneiMTary 
Trembles  of  Biddiford,  single  woman^  staofding 
before  the  door.  And  thereupon  this  informant 
did  ask  of  the  said  Agnes  Whitefield  who  it 
was  that  stood  at  the  door ;  who  -answered, 
that  it  was  the  said  Mary  Trembles.  Upon 
which  thisinformapt  was  fully  assured  that  the 
said  Mary  Treokbles,  together  with  the  said 
Sosamia  Edwards,  were  the  very  penons  that 
had  tormented  her,  by  usin^  some  maffical 
art  or  witchcraft  upon  her  said  body  as  amcar 
said. 

Thomas  Gist,  Mayor. 
John  Davo,  Aldermam 
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Devon,  ss,  Biddlford  is. 

The  Information  of  William  Edward?;,  of  Bid- 
diford,  in  the  county  afbrefi&id,  hlack- 
sniith,  taken  upon  his  oath  b^ore  us  Tho- 
mas Gist,  Mayor  of  the  borong'h,  town* 
and  manor  ^f  Biddiford  aforesaid,  and 
John  jDavic,  Alderman,  two  of  his  Ma- 
jesty's Justices  of  the  Peace  within  the 
same  borough,  Sec,  the  t8th  dftVof  ^uly, 
A.D.   1682. 

The  said  informjiiit  upon  his  oath  6aith,That 
>ipon  the  nth  day  of  July  instant  thisiufommnt 
did  hear  Susanna  E<Jv,a'"«ls  to  confess,  that  the 
Pe^  il  had  carnal  kn  oixled^e  of  her  body  ;  and 
inat  lie  liad  sucked  her  m  lier  breast  and  in 
her  setTet  parts. 

'  And  iurthcr  saith,  That  ho  did  hear  her  the 
sair!  Susanna  to  say,  tiiat  she  aud  one  Wary 
1  reniUos  of  Diddiford  aforesaid,  single  woman, 
dfd  aj) ;)ear  hand  in  hand  invisible  in  John 
Barnes's  house  of  Biddiford  aforesaid,  where 
CJrcee  the  wife  of  tb.e  said  John  Barnes  did  "lie 
in  a  ^  erv  sad  condition. 

And  Anther  sai!h,  That  he  did  then  also  hear 
the  said  Susanna  to  say,  that  sire  and  the  said 
Mary  Tieniblcs  were  aUhat  time  come  to  make 
an  end  of  her  the  said  Grace  Barnes. 

Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

Devon,  ss.  Biddifiml,  ss. 

Tlie  Infoi-mation  of  Joan  Jonrs,  tho  wife  of 
Anthonv  Jfmes  of  Biddiford,  in  the  «;(.nnty 
afore  ;iii?,  husbandman,  taken  upon  litr 
oath  before  us,  Tliomas  Gist,  Mayor,  and 
John  Davie,  Alderman,  the  I8th  day  of 
July,  A.  D.  1682. 

The  said  in^rmant  upon  her  oath  saith,  That 
npon  the  18tli-day  of  July  instant,  she  this  in- 
Ibrmant  being  present  with  Susanna  Edwards 
of  Biddiford  atoresaid  widow,  there  came  in  to 
see  the  said  Siisanna  one  John  Dunning  of 
Great  Torrington,  which  said  John  Dunning 
this  uiiormaht  did  .hear  him  to  demand  of  the 
said  Su.sauna  Edwards  ho^v  and  by  what  means 
she  becaoie  a  witch. 

Unto  which  question  the  said  Susanna  did 
ans^ver,  that  slie  did  never  confess  afore  now, 
but  now  she  would. 

And  further  saith,  that  she  did  hear  the  said 
Susanna  Edwards  to  confess  unto  the  said  John 
Punning,  that  she  was  on  a  time  out  gathering 
of  wood,  at  which  time  the  said  Susanna  Ed- 
wards did  see  a  gentleman  to  draw  nigh  unto 
her ;  whereupon  she  was  in  good  hopes  to  have 
a  piece  of  money  of  bun. 

This  infprwiant  further  saith,  that  the  said 
John  Dunning  did  demand  of  h»  the  said  Su- 
sanna, where  she  did  meet  with  the  said  gen- 
tleman ;  she  the  said  Susanna  did  answer,  that 
It  was  in  Parsona^  Close.  And  further  saith, 
That  after  the  said  John  Dnnning  was  gone, 
this  mformant  did  hear  the  said  Susanna  Ed- 
fiards  to  confess,  that  on  Sunday  the  16th  of  i 


July  iofltant,  she  #itb  Mary  T<enUes,  and  by 
the  help  of  the  Devil,  did  prick  and  tocnwat 
Grace  the'  wife  of  John  Btunet  of  Biddiftt^ 
aforesaid; 

And  Ibis  inibmiant  further  saith,  That  she 
did  bear  the  said  Susanna  Edwards  andMarv 
Tremblea  to  say  and  confess,  that  they  did  tbis 
present  day,  l>eiiig  the  IStJi  of  July  instant, 
torment  and  prick  her  the  said  Grace  Btmes 
again. 

And  further  saith.  That  she  did  hear  the  nid 
Mary  Trembles  to  say  unto  the  said  SuaaDna 
Edi^wls  ;  O  thou  rogue,  I  will  now  confess 
ail :  For  it  is  thou  that  hast  made  me  to  be 
a  witch,  and  thou  art  one  thyself,  and  my  con- 
science must  swear  it. 

Unto  \\liich  the  said  Susanna  replied  unto 
the  said  Mary  Trembles,  I  did  not  think  thtl 
thou  wouldest  have  been  such  a  rogue  to  dis- 
cover it. 

And  further  saith.  That  the  said  Susanna 
Edwards  did  say  and  confess,  that  the  devil  did 
oftentimes  carry  aboniher  s[iirit. 

And  furthei-  saith.  That  she  dul  hear  the  said 
Susanna  to  say  and  further  coriless,  that  she  did 
prick  and  torment  one  Dorcas  Coleman  tfaa 
wife  of  John  Coleman  of  Biddiford  atbresaid, 
mariuier.  ,  .  . 

And  further  saith,  That  she  did  hear  the 
said  Susanna  Edwards  to  omfess,  that  she  was 
sucked  in  her  breast  several  times  by  the  devil 
in  the  shape  of  a  boy  lying  by  her  in  the  bed] 
aud  that  it  Has  very  cold  unto  her.  Aud  fur- 
ther sailh,  that  at^er  she  was  sucked  by  him, 
tlic  said  boy  or  d(,'\  il  had  tlic  carnal  knowledge 
of  her  body  four  several  .times. 

And  this  inlorniaiii  farther  saith.  That  her 
husband  Anthony  Jones,  observing  her  the  said 
Sumnua  to  ^ripe  and  twinkle  hor  hands  upon 
her  own  body,  said  unto  her,  Thou  Devil,  tboQ 
art  now  tormenting  some  peison  or  odier» 
Whereupon  the  said  Susanna  was  displeased 
with  him,  and  said.  Well  enough,  I  will  fit 
thee ;  And  at  that  present  time  the  said  Crraoe 
Barnes  was  in  great  pain  with  prickings  aiid 
stubbings  unto  her  heart,  as  she  did  aftprmurd* 
affirm. 

This  informant  further  saith.  That  oneof  the 
constables  and  her  said  husband,  with  sonie 
others,  were  sent  by  Mr.  Mayor  to  faring  the 
said  Grace  Barnes  unto  the  towO'^haU  of 
Biddiford  aforesaid ;  which  they  did  ac- 
cordingly do:  and  immediately,  asaoenasbe 
with  others,  had  led  and  with  much  ado  brougbt 
the  said  Grace  Barnes  into  tiie  town-ball,  she 
the  said  Sosanna  Edwards  turned  about  and 
looked  upon  her  said  husband,  and  forthwith 
this  informant's  said  fauafaand  waii  taken  in  a 
very  sad  condition  as  he  was  leading  and  sop- 
porting  the  said  Grace  Barnes  uptEe  stairs  of 
the  said  tt>wn-hall  before  the  aaid  Mi^or  and 
Juiitices;  insomucb  that  he  cried  ont,  Wife^ 
I  am  uow  bewitched  by  this  Denl,  meaoiag 
Susanna  Edwards;  and  fbrthwi^  ieapt  and 
capered  like  a  madman,  andxfell  a  shakiagv 
quivering,  and  fbaminff ,  and  lay  fbr  theapaos  of 
half  an  bom*  Mke  a  dyifig  ordeiid  maq.    And 
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«t  length,  eomiiig'  to  bis  senses  agnin,  ber  said 
husbandrdid  declare  unto  this  informukt,  tbst 
tbe  said  Susanna  Edwards  had  bewitched  him. 
And  this  informant  further  saith.  That  she 
did  ne^er  know  her  said  husband  Anthony 
Jones  to  be  taken  in  any  6ts  or  conTulsions, 
but  a  person  of  a  sound  and  healthy  body  ever  ^ 
•inoe  he  had  been  this  inf<Mrmant's  husband. 

Thomas  Gist,  JVIayor. 

JoBM  Davie,  Alderman. 

Devon,  ts. — Bidd^rdss. 

The  Information  of  Anthony  Jones  ofBiddi- 
ford,  in  the  county  aforesaid,  husbandman, 
taken  upon  his  oath  before  us- Thomas 
Gist,  Mayor  of  the  borough,  town,  and 
manor  of  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justices  of  the  Peace  within  the  same 
Borough,  &c.  the  19th  day  of  July.  a.  d. 
1G82. 

The  said  informant  upon  this  oath  saith,  That 
yesterday  whilst  the  said  Susanna  Edwards 
was  in  the  town-hall  of  Biddiford  concerning' 
the  said  Grace  Barnes,  he  did  observe  the  said 
Susanna  to  gripe  and  twinkle  her  hands  upon 
her  owo  body,  in  and  unusual  manner  :  where- 
upon this  informant  did  say  unto  her,  thou 
Devil,  thou  art  now  tormenting  some  person  or 
other.  W  hereupon  the  said  husanna  was  dis< 
pleased  with  this  Informant,  and  said.  Well 
enough,  I  -wUl  fit  thee.  And  of  that  present 
time  the  said  Grace  Barnes  was  in  g^reat  pains 
with  prickings  and  stabbings  unto  her  heart,  as 
the  said  Grace  did  aflerwards  afHrm. 

This  Informant  further  saith.  That  one  of  the 
constables  and'he,  ivith  some  others,  being  sent 
Mr  the  order  of  Mr.  Mayor  to  bring  the  said 
uraoe  unto  the  town  -hall  of  Biddiford  aforesaid ; 
immediately  ,as  soon  as  they  had  bron^tth^  said 
Grace  unto  the  town-hall,  she  the  said  Susanna 
turned  about  and  loeiced  upon  this  informant, 
and  forthwith  this  informant  was  taken  in  a  very 
sad  condition  as  he  was  coming  up  the  stairs  of 
the  said  town-hall  before  the  Mayor  and 
Justices ;  insomudi  that  he  cried  out.  Wife  I 
am  now  bewitched  by  this  devil  Susanna  Ed- 
wards. 

Thomas  Gist,  Mayor. 
John  Davis,  Alderman. 

Devon,  ts.— Biddiford,  »• 

The  Examination  of  Mary  Trembles  of  Biddi- 
-  fordin  the  county  aforesaid,  single  woman, . 
taken  before  Tliomas  Gist,  Mayor  of  the 
borough,  town,  and  manor  of  Biddiford, 
aforesaid,  and  John  Davie,  Alderman,  two 
ofhis  mi^esty 's  Justices  of  the  Peace  w  ithin 
the  same  borough,  &c.  the  18th  day  of 
July,  A.  D.  1682. 

The  said  enaminant  being  brought  before  us, 
ftnd  accused  fbr  practising  of  witchcraft  upon 
the  body  of  Gtrace  Barnes  the  wife  of  John 
Barnes,  of  Biddifoni  aforesaid  yeovnan,  was  de- 
mcoiied  1^  us  how  longsbebad  praotised  witch- 


craft, said  and  confessed,  that  about  three 
years  last  past,  one  Susanna  Edwards  of  Bid- 
diford aforesaid  widow,  did  inform  her,  that  if 
she  would  do  as  she  the  said  Susanna  did,  that 
this  c^minant  should  do  very  well.  ^  Where- 
upon this  examinant  did  yield  !^urtto  the  saui 
Susanna  £t1wards„and  saiil  thaf  she  would  do 
as  the  said  Susanna  did. 

And  this  examinant  further  confosseth ,  Tliat 
the  said  Susanna  Edwards  did  promise  that 
this  examinant  should  neither  want  for  money, 
meat,  drink,  nor  clothes. 

And  further  confesseth.  That  after  that  she 
had  made  this,  barsfain  with  the  sai.l  Susanna 
Edwards,  that  the  Devil  in  the  shape  of  a  li<ni 
(as  she  conceived)  did  cume  to  this  examinnut, 
and  lay  witli  lu;r,  and  had  carnal  knowledge  of 
her  body.  And  that  after  tlic  Devil  had  had 
knowledge  of  her  t)ody,  that  he  did  suck  hei*  in 
her  secret  parts,  and  that  his  sucking  was  so 
hard,  which  caused  her  to  cry  out  for  tlie  pain 
thereof. 

And  further  confesseth.  That  on  Tuesday  in 
Easter- week,  which  was  the  18th  day  of  May 
last  past,  she  this  examinant  did  go  about  the 
town  of  Biddiford  to  beg  some  bread,  and  in 
her  walk  she  did  meet  with  the  said  Susanna 
Edwards,  who  asked  for  this  examinant  where 
she  had  been.  Unto  whom  this  examinant  an- 
swered, that  she  had  been  about  the  town,  and 
had  begged  some  meat,  but  could  get  none. 
Whereupon  this  examinant  together  with  the 
said  Susanna  Edwards,  did  go  to  tlie  said  John 
Barnes's  house,  in  hope  that  there  they  should 
have  some  meat.  But  the  said  John  Barnes 
not  bein^  within  his  house,  they  could  get  no 
meat  or  bread,  being  denied  by  the  said  Grace 
Barnes  and  her  servant,  who  would  not  give 
them  any  meat.  Whereupon  the  said  Susanna 
Edwards  and  this  informant  went  away  from 
the  said  John  Barnes  his  house.  And  aAerwards 
on  the  same  day  the  said  Susanna  Edwards 
did  bid  this  examinant  to  go  to  the  said  John 
Barnes  his  house  again  for  a  farthing^s  worth 
of  tobacco.  Whereupon  this  said  examinant 
did  go,  but  could  not  nave  any  ;  whereof  this 
examinant  did  acquaint  the  said  Susanna  Ed- 
wards, who  then  said  that  it  should  be  better 
for  her  the  said  Grace  if  that  she  had  let  this 
said  examinant  to  have  had  some  tobacco. 

And  further  confesseth,  That  on  the  16thday 
of  this  instant  month  of  July,  she  this  exami- 
nant, with  the  said  Susanna,  did  go  to  the  said 
John  Barnes  his  house  in  Bidditbrd  afoi'esaid, 
and  went  at  the  fore-door  invisibly  into  the 
room,  where  they  did  pinch  aiid  prick  the  said 
Graces  Barnes  almost  unto  deatn  ;  and  that 
she  sa^  the  said  John  Barnes  in  bed  with  his 
wife  on  the  inner  side  of  the  bed . 

The  said  examinant  being  further  demanded 
how  many  times  the  Devil  had  had  the  carnal 
knowledgfe  of  lier  body  biisides  the  time  above 
meuticDbil ;  she  saith  and  coiit'f:.-c'^h.  That  the 
Devil  hath  had  the  caroal  kno.v ledge  of  her 
bodv  three  otlier  times  ;  and  that  the  last  of 
the  said  three  times  was  upou  the  said  16^ 
day  of  July  atf  she  was  going  towards   t^ 


1035]     STATE  TRIALS,  34  Charlbs  IL  l6S^.~Proeeedmgg  against  ike    [lOSf 

eommoii  bokehoiue.    And  tbat  at  that  time  j      Andconfess^h^ThatfiiispreMiitdaysbetUl 
ahe,  with  the  help  oMhe  Devil,  would  have )  examinant  did  prick   and    torment  Ihe  aid 

Grace  Barnes;  a^in^  (intimatinff  with  her  fia- 
ffers  how  she  did  it.)  And  dso  confesMh^ 
ttiat  the  Devil  did  tntice  her  to  make  an  enl 
of  her  the  said  Grace  Barnes ;  and  that  be 
toM  her  that  he  would  come  again  to  her  oaea 
mora  before  she  should  go  out  of  town.  And 
confesseth,  Uiat  she  ran  go  unto  any  place  in- 
visible,  and  yet  her  body  shall  be  lyi^  is  her 
bed.  And  further  confessetb,  that  the  deril 
hath  appeased  unto  her  in  the  shape  of  a  lioBj 
as  she  supposed. 

Being  denianded  whether  she  had  draft 
any  bodily  hurt  uuto  any  other  person  beaidei 
the  said  Grace  Barnes,  saith  and  conieaseth, 
tbat  she  did  prick  and  torment  one  Dorcai 
Coleman,  the  wife  of  John  Coleman  of  Biddi- 
ford  aforesaid  mariner.  And  saith,  tbat  the 
gave  herself  to  the  Devil  when  she  did  meet 
with  him  in  tStambridge-Lane,-  as  aforesaid. 
And  saith,  that  the  sdid  Mary  Trembks  was  a 
servant  onto  her  this  examinant,  in  like  manner 
as  she  this  examinant  was  a  servant  unto  the 
Devil  (whom  she  called  by  the  appeUationof  a 
gentleman  as  aforesaid.) 
Thomas  Gist,  Mayoc 
John  Davie,  Aiderman* 

[Examined  with  theOrigpnal,  whereof  thlsii 
a  true  copy.     John  Hill,  Town-Clerk.] 

The  Substance  of  the  Last  Words  and  Con- 
P£8sioNs  of  Susanna  Edwards,  Tempe- 
rance Lloyd,  and  31ary  Trembles,  at  the 
time  and  place  of  their  Execution ;  as 
fully  as  could  be  taken  in  a  case  liable  to 
so  much  noise  and  confusion,  as  is  usual 
on  such  occasions. 


killed  the  said  Grace  Barnes,  if  that  she  the 
said  examinant  had  not  spilt  some  of  the  meat 
she  was  then  carrying  unto  the  said  Bake- 
house. 

Thomas  Gist,  Mayor. 

John  Davie,  Alderman. 

Devon,  ss.— Biddiford,  is. 

The  Examination  of  Susanna  Edwards  of  Bid- 
diford  aforesaid,  in  the  county  aforesaid, 
widow,  taken  the  10th  day  ai  Jnly,  a.  d. 
1689. 

The  said  examinant  being  brought  before  us, 
and  accused  for  practising  of  witchcraft  upon 
the  body  of  Grace  Banies,  the  wife  of  .John 
Barnes  of  Biddiford  aforesaid  yeoman,  was  de- 
manded b^  us  how  long  since  she  had  discourse 
or&mlliarity  with  the  Devil ;  saith.  That  about 
ti^'o  years  ago  she  did  meet  with  a  gentleman 
in  a>  field  called  the  Parsonage  Close  in  the  town 
of  Biddiford.  And  saith  that  his  apparel  was 
all  of  black.  Upon  which  she  did  hope  to  have 
a  piece  of  money  of  him.  Whereupon  the  gen- 
tleman drawing  near  unto  this  examinant,  she  | 
did  make  a  curchy  or  courtesy  unto  him,  as  she 
tiid  use  so  to  do  to  gentlemen. 

Being  demanded  what  and  who  the  gentle- 
man she  spake  of  was,  the  said  examinant 
nnswered  and  said,  That  it  was  the  Devil. 

And  confessed.  That  the  Devil  did  ask  of  her 
whetber  she  was  a  poor  woman?  unto 
whom  she  answered  that  she  was  a  poor 
Woman ;  and  that  thereupon  the  Devil  in 
the  shape  of  the  gentleman  did  say  unto 
her,  that  if  tliis  examinant  would  grant 
him  one  reouest  that  she  should  neither  want 
for  meat,  drink,  nor  clothes :  whereupon  this 
examinant  did  say  unto  the  s%id  gentleman, 
^or  rather  the  Devil)  In  the  name  of  God,  what 
IS  it  that  I  shall  ha\'e  ?  Upon  which  the  said 
g^tleman  vanished  clear  away  from  her. 

And  further  confesseth,  That  afterwards 
there  was  something  in  the  shape  of  a  little  boy 
which  she  thinks  to  be  the  Devil,  came  into 
her  house  and  did  lie  with  her  and  that  he  did 
suck  her  at  her  breast. 

And  confesseth,  that  she  did  afterwards  meet 
him  in  a  place  called  Stambridge-lane  in  this 
parish  of  Biddiford,  leading  towanls  Abbotisham 
(which  is  the  next  parish  on  the  west  of  Bid- 
diford aforesaid)  wnere  he  did  aui6k  blood  out 
of  her  breast 

And  further  confesseth  ihat  on  Sunday, 
which  was  the  16th  day  of  July  instant,  she 
this  examinant,  together  with  BJary  Trembles 
of  Biddiford  aibmaid,  sinHe  wonsaa,  did  go 
tinto  the  house  cnT  Jonn  Bamea  of  Biddiford 
aforesaid,  yeOman,  and  that  nobody  did  see 
them  ;  and  that  they  were  in  the  same  room 
where  Grace  the  wife  of  the  said  John  Banies 
was,  and  that  there  they  did  prick  and  pinch  the 
said  Grace  Barnes  with  their  fingers,  and  put 
her  togreat  pain  ^  torment,  insomuch  thatthe 
Mtd  moe  mniw  was  almoBt  dead. 


Mr.  H.  Mary  Trembles,  What  liave  yoo  io 
say  as  to  the  crime  you  are  now  to  die  for  P 

Mary.  I  have  spoke  as  much  as  I  can  qpcek 
already,  and  can  speak  no  more. 

H,  In  what  shape  did  the  Devil  come  to  v<m? 

Mary,  The  Devil  came  to  me  once,  1  tbiiik, 
like  a  lion. 

H.  Did  he  offer  any  violence  to  yoo  ? 

Mary.  No,  not  at  all,  but  did  frighten  me, 
and  did  nothing  to  me  ;  and  I  cried  to  God, 
and  asked  what  he  would  have,  and  be  rt- 
•nished. 

H.  Did  he  give  thee  any  mfl,  or  didst  iboir 
make  him  any  promise? — Mary.  No. 

H.  Had  he  any  of  thy  blood  P— Mary.  No. 

H.  Did  he  come  to  make  use  of  thy  £odj  io 
a  carnal  manner  P 

Maty.  Never  in  my  life. 

H.  Have  you  a  teat  in  your  privy -parts  ? 

Mary.  None.  The  Grand  Inquest  said  it  wti 

sworn  to  them. 

H.  Mary  Trembles,  Was  not  tbedevfltbeia 

with  Susan  idien  I  was  once  in  the  priBOo 
with  you,  and  under  her  coals  ?  the  other  tM 
me  that  he  was  there,  hot  is  now  fied ;  vaA 
thatthe  devil  was  in  the  way  when  I  wai 
going  to  Taunton  vn^  my  son  who  is  a  mi- 
niiter.  Tbouapeakeatnoiraaadyinf  wonia^ 
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imd  M  the  Psalmist  says,  I  will  confess  nnr 
iniouitie^  and  acknowledge  all  my  ain.  We 
find  that  Mary  Magdalen  had  seven  devils, 
and  she  came  to  Christ  and  obtained  mercer : 
and  if  thou  break  thy  league  with  the  devil, 
and  make  a  covenant  with  God,  thou  mayest 
also  obtain  mercy.  Tf  thou  hast  any  thing  to 
apeak,  speak  thy  mind. 

Mary.  I  have  spoke  the  very  truth,  and 
ran  speak  no  more :  Mr.  H.  I  would  desire 
they  may  come  by  me,  and  confess  as  I  have 
tlune. 

H.   Temperance  Lloyd,  Have  you  made 
Any  contract  with  the  denl  ? — Temp.  No. 
ff.  Did  he  ever  take  any  of  thy  blood? 
Temp.  No. 

H.    How   did  he  appear  to  thee  firstor 
%bere  m  the  street  ?  in  what  shape  ? 
,   Temp.  In  a  woful  shape. 

U.  Had  he  ever  any  carnal  knowledge  of 
tiieeP — Temp.  No,  never. 

H.  What  did  he  do  when  he  came  to  thee  ? 
Temp.  He  caused  me  to  go  and  do  hamu 
H,  *  And  did  yon  go  ? 

Temp.  I  did  hurt  a  woman  sore  aeainst  my 
conscience:  he  carried  me  up  to  ner  door, 
which  was  open :  the  woman's  name  was  Mrs. 
Ctrace  Thomas. 

H.  What  caused  you  to  do  her  harm  ?  what 
malice  had  you  agamst  her  ?  did  she  do  you 
4my  harm  ? 

Tewtp.  No,  she  never  did  me  any  harm :  but 
the  Devil  beat  me  abctut  the  head  grievously 
because  I  would  not  kill  her  :  but, I  did  bruise 
her  afler  this  fashion  [laying  her  two  hands  to 
her  sides.] 

If.  Did  you  bruise  her  till  the  blood  came 
9Ut  of  her  mouth  and  nose  ? — Temp,  No. 
H.  How  many  did  you  destroy  and  hurt  ? 
Temp.  None  mit  she: 

H.  Did  you  know  any  mariners  that  you 
or  your  associates  destroyed  by  overturning  of 
•hips  and  boats  ? 

Temp,  No ;  I  never  hurt  any  ship,  bark,  or 
boat  in  my  life. 

J7.  Was  it  you  or  Susan  that  did  bewitch 
the  children  ? 

TemD.  I  sold  apples,  and  the  child  took  an 
apple  from  me,  and  the  mother  took  the  apple 
irom  the  child  ;  for  the  which  I  was  very 
angry  :  but  the  child  died  of  the  small  pox. 

jEL.  Do  you  know  one  Mr.  Luttenl  about 
these  parts,  or  any  of  your  confederates  ?  did 
you  or  them  bewitch  his  child  ? — Temp.  No. 

H.  Temperance,  How  did  you  come  in  to 
hurt  Mrs.   Grace  Thomas?    did   you   pass 
trough  the  key-hole  of  the  door,  or  was  the 
door  open  ? 

Temp-  The  Devil  did  lead  me  up  stairs,  and 
^e  door  was  open  :   and  this  is  all  the  hurt 

I  did. 

B.  How  do  you  know  it  was  the  Devil  ? 

Temp.  I  knew  it  by  his  eyes? 

H.  Had  you  no  discourse  or  treaty  with 

lum? 

Temp.  No  \  he  said  I  shouU  ffo  plonff  with 

todes^ya  womaoi  tod  I  told  Bim  I 


I  would  not :  he  said  ha  would  make  me ;  and 
then  the  Devil  beat  me  about  the  head. 


H.  Why  had  you  not  called  upon  God  ? 

Temp.  He  would  not  let  me  do  it. 

H.  You  say  you  never  hurted  ships  noi^ 
boats  ;  did  you  never  ride  over  an  arm  of  tho 
sea  on  a  cow  ? 

Temp.  No,  no,  master,  it  was  she,  meaning 
Susan. 

When  Temperance  said  it  was  Susan,  she 
said  she  lied,  aad  that  she  was  the  cause  of  her 
bringing  to  die :  for  she  said  when  she  wat 
first  brought  to  gaol,  if  that  she  was  hanged, 
she  would  have  me  hanged  too  ;  she  reported 
I  should  ride  on  a  cow  before  her,  which  I 
never  did. 

H.  Susan,  Did  you  see  the  shape  of  a 
bullock  ?  at  the  first  time  of  your  examination 
you  said  it  was  like  a  short  black  man,  about 
the  length  of  your  arm. 

Sus.  He  was  black.  Sir. 

H.  Sui^,  Had  you  aiiv  knowledge  of  the 
bewitching  of  Mr.  Luttevii^s  child,  or  did  you 
know  a  place  called  Tranton  Burroughs  ? 

Sui.  No. 

H.  Are  you  willing  to  have  any  prayers  P 

Then  Mr.  H.  prayed,  whose  prayer  we 
cohld  not  take ;  and  they  sung  part  of  the  40th 
Psalm,  at  the  desire  of  Susanna  £dwards  :  as 
she  mounted  the  bidder,  she  said.  The  Lord 
Jesus  speed  me;  though  my  sins  be  as  red  as 
scarlet,  the  Lord  Jesus  can  make  them  as  whit^ 
as  snow  :  the  Loi'd  help  my  soul.  Then  wa^ 
executed. 

Mary  Trembles  said,  Lo^  Jesus  receive 
my  soul ;  Lord  Jesus  speed  me  ;  and  then  was 
also  executed. 

Temperance  Lloyd  said,  Jesus  Christ  speed 
me  well:  Lord  for^ve  all  my  sins;  Lord 
Jesus  Christ  be  merciful  to  my  poor  soul. 

Mr.  Sheriff.  You  are  looked  on  as  the  woman 
that  has  deosoched  the  other  two:  di<jl  you 
ever  lie  with  Devils  ? — Temp.  No. 

Sh.  Did  not  you  know  of  their  coming  to 
gaol  ? — Temp,  No. 

Sh.  Have  you  any  thing  to  say  to  satisiy 

the  world  ? 

Temp.  I  forgive  them,  as  I  desire  the  Lord 
Jesus  Christ  will  forgive  me.  The  greatest 
thing  I  did  was  to  Mrs.  Grace  Thomas ;  and  I 
desira  I  may  be  sensible  of  it,  and  that  the 
Lord  Jesus  Christ  may  forgive  me.  The 
Devil  met  me  in  the  street,  and  bid  me  kill  her  ; 
•and  because  I  would  not,  he  beat  me  about  tha 
head  and  back. 

Mr.  Sh.  In  what  shape  or  colour  was  he  ? 

Temp.  In  black,  like  a  bullock. 

Sh.  ^How  do  jTou  know  you  did  it?  how 
went  you  in,^rough  the  key-hole,  or  th^ 
door  ? — Temp,  At  the  doer. 

Sh.  Had  you  no  discourse  with  the  Devil  ? 

Temp.  Never  but  this  day  six  weeks. 

Sh.  You  were  charged  about  12  years  since. 
and  did  you  never  see  the  Devil  but  this  time  r 

Temp.  Yes,  once  before :  I  was  going  for 
brooms,  and  he  came  to  me  and  said.  This  poor 
woman  haa  a  great  burthen  \  and  would  liel^ 
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ease  me  of  my  biulken  :  and  1 8aid«  The  Lord 
liad  euaij}ed  me  to  can*y  it  so  fai*,  and  I  hope 
I  shall  be  able  to  caiTy  it  further. 

Sh.  Did  tlie  Devil  never  promise  von  any 
tfUXkg  V — lemp.  No,  never. 

SL  Then  you  have  served  a  very  bad  master, 
whaa^aTcyou  nothinaf.  Well,  consider  vou 
are  just  dcpartitig  this  world :  do  yoa  believe 
t^ere  is  a  God  ? — lemp.  \'es. 

iS7r.  Do  you  believe  in  Jesus  Christ  ? 

lemp.  Yes  ;  and  I  pray  Jesus  Christ  to 
pardon  all  my  sins. »  And  so  was  executed. 


The    severity  with  which  witehes  had  in 
Scotland  been  treated,  may  be  seen  in  the  Notes 


to  the  Cane  of  the  Essex  Witehes,  «iUe,  vol.  4^ 
p.  8ir>  and  to  the  Tiial  at  Bury,  vol.  6,  p.  647. 
FoimtainhaH  (Decisions,  vol.  1,  p.  304),iiotioei 
a  Case  whiqii  occurred  very  shortly  after  tlus 
trial  of  Lloyd»  Trembles,  aod  Edwards ;  and 
from  his  report,  it  aeems,  that  the  wretched 
prisoner  in  that  case  was  exempted  from  the 
operation  of  any  active  cruelty.  "  Oct.  lit, 
1(>U4,  ime  Marion  Purdy,  dwelling  at  ^he  Y^eA 
Port  of  Edinbnrgb,  once  a  milk- wife,  and  now 
a  begf^far,  is  apprehended  asja  witch,  and  msny 
delations  of  malifices,  by  la^dng*  on  diseases, 
frenzies,  &c.  come  in  a^fainst  her.  She  died 
of  cold  and  poverty  in  prison  about  the  Christ* 
mas ;  the  king's  Advocate  giving  no  mat  no- 
tice to  such  informations  against  witches.*' 


S87.  Proceedings  between  the  King  and  theCixF  of  I.0NDON,  on 
an  Information  in  uature  of  a  Quo  Warranto,*  in  the  King*s 
Bench:  33— 35  Ciiakles  II.  a.  d-   Ifisi — 1683. 

I.  To  be  of  themselves  a  Body  Corponie 
and  Politic,  by  the  name  of  Mayor  and 
Comraonalt^'/and  Citizens  of  the  City  d 
London. 

It.  To  have  Sheriffs  Civitat*  et  Com'  Li» 
don'  et  Com'  Midd'.  and  to  nme,  ekd, 
make,  and  constitute  them. 

III.  That  the  Mayor  and  Aldermen  of  Urn 
said  City  should  be  Juatioee  of  the  P^sce, 
and  hold  Seisaions  of  the  Peace. 


Mich'  3S  Car.  2,  in  B.  R.  Rot.  137.  Sir  Ro- 
bert 8awyer,  knt.  his  Majesty's  Attorney 
General,  a^inst  the  Lord  iVIayor,  and 
Commotiait}')  and  Citizens  of  London. 

The  Information  in  nature  of  a  Q\io  Warranto 

sets  foitb, 

That  the  mayor,  and  commonalt}',  and  citi- 
eens  of  the  v'lty  oi'  London,  by  the  ti[\ace  of  a 
month  then  last  past,  and  luoro,  \ised,  and  yet 
do  claim  to  have  and  use,  without  any  laVfnl 
warrant,  or  recfal  gi*ant,  within  the  city  of 
London  aforesaid,  and  the  libes'ties  and  privi- 
leges of  the  same  city,  the  lilcrtios  and  privi- 
ties followii>g*,  viz. 
II  ■  -  ■  ■  — ^—      .         —  - 

♦  ^«  The  court,"  says  Bunjet,  "  iinding 
that  the  city  of  London  could  nut  be  wrought 
on  to  surrender  their  Charter,  resolved  to  have 
It  condemTied  by  a  jnil^ment  in  the  King's- 
beudi.  Joiicfa  bud  died  in  May  :  Ro-now  Pol- 
lexphcn  an*l  '!Veby  were  chie/iy  ri'lied  nn  by 
the  city  in  this  matttr.  Sawyer  was  the  at- 
torney general,  a  dull  hot  man,  and  fomard  to 
serve  au  the  designs  of  the  court.  He  mider- 
took  by  the  advice  of  Sanders,  a  learned  but 
a  very  immoral  man,  to  overthrow  the  Charter. 
When  the  matter  was  brought  near  judgment, 
Sandera,  who  bad  laid  the  whole  thing,  was 
made  ch<ei' justice.  Pemberton,  who  was  not 
•atisfted  in  the  point,  being  removed  to  the  com- 
mon pleas  upon  North's  advancement:  Dolben, 
a  judge  of  the  King's-bench,  was  found  not  to 
be  clear  :  So  he  was  tnmed  out,  and  Withins 
came  in  his^  room.     VViien  sentence  was  to  he 

given,  Sauders  was  struck  with  an  apoplexy  : 
0  he  conlil  not  come  into  court :  But  he  sent 
(lis  judgment  in  >miing,  and  died  a  few  days 
after.  •  The  sentence  was  given  without  the  so- 
leodBity  that  was  nsual  upon  gi*eat  occasions  : 
The  judges  T7ere  woi.t  iormerly  in  delivering 
their  opinions  to  make  long  arguments  in  which 
ihey  set  forth  the  grounds  of  law  on  which 
Hbe^  watt,  which  wei:e  great  iiu^tnictioaslo.tbe 


'  All  which  Liberties,  Priyilegea,  and  Fru^ 
cbises,  the  said  Mayor  and  Commooskv,  ud 
Citizens  of  London,  upon  the  King  did  by  thi 
space  aforesaid  usurp,  and  yet  do  usurp. 

students  and  barristers :  But  tkat  had  been  laid 
aside  e^-er  since  Hale's  time. 

^*'  Tlie  judgment  now  given  was,  that  a  ci^ 
mi^ht  forfeit  its  charter  ;  that  the  mak-ver- 
satious  of  the  common  council  were  the  ads  of 
the  whole  city,  and  that  the  two  points  set 
fi>rth  in  the  nfeadings  were  just  grounds  for  dit 
forfeiting  of  a  Charter.  Upon  which  premiss^i 
the  firoper  conclusion  itemed  to  be,  that  there- 
fore  the  city  of  London  bad  forfeited  their 
Cliarter  :  Butthe  consequences  of  that  irere  so 
much  apprehended,  that  they  did  not  think  fit 
to  venture  on  it :  80  they  judged,  that  the  kio^ 
might  seize  the  liberties  of  the  city.  >  The  at- 
tome3r  general  uuyved,  contrary  to  what  1$ 
usual  in  such  cases,  that  the  ju(%ment  miglit 
not  be  recorded.  And  v^on  that  pew  endea- 
vours wei^  used  to  bring  the  common  coiaMsl 
to  deliver  up  their  Charter  :  Yet  that  could  oot 
be  condpassed,  thougii  it  was  brought  niucb 
nearer  m  the  numbers  <tf  the  voices  than  ^^ 
unagined  could  ever  be  done."  iChvnTimes,  53|. 

Roger  North  is  very  copious  upon  this  sub- 
ject. From  his  connection  witii  sir  Dodiey 
North,  it  was  natural  that  he  should  feelali?eQr 
intereat  in  the  proceedings  conc^ndng  the  aH^ 
of  LpodoSy  dujciag  t}ie J^to  part  xtf  the  naj^ 
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(have  been,  a  body  corporate  and  politic,  bj 
name  of  Mayor  and  Commonalty,  and  Citizens 
of  the  City  of  London. 

That  in  Magna  Charta  de  libertatib'  Angliae^. 
in  the  parliament  holden  9  Hen.  3,  it  was 
enacted,  '  Quod  civitas  London'  habeat  omnes 
<  Hbertates  suas  antiquas,et  consuetudines  siias.' 

That  in  the  parliament,  1  Edw,  3,  that  kins^ 
by  his  charter  De  assensu  Prelatorum,Coroitura, 
Baronum,  '  et  totius  communitatis  regni  suj^' 


Plea. 

Themayttr  and  cooMftonahy,  suicitizetis, 
iqppatf  by  tlwtr  altmraey,  and  plead, 

I.  ifcsto  tbA  being-  a  Body  Politic  and  Cor- 
porate, they  prescribe,  ^nd  say, 

1.  Tbat  the  city  of  London  is,  and  time  out 
of  mind  hath  been,  an  ancient  city,  and  tliat  the 
citizens  of  that  city  are,  and  by  all  that  time 

of  Charles  the  Second,  and  wherever  he  men- 
tions them  in  his  **  Examen,''  his  partiality  is 
displayed  in  a  degi-ee  which  very  much  weak- 
ens his  testimony^  though  certainly  the  force 
or  his  ai^uments  such  as  tliey  ai'e  is  not  af- 
fected by  it.  "Testimony,"  says  Boyle,  *  is 
like  the  shot  of  a  long-bow,  which  owes  its 
efficacy  to  the  force  of  the  shooter  ;  argument 
is  like  the  shot  of  the  cross-bow,  equally  for- 
cible, whether  discharged  by  a  giant  or  a  dwarf. 

North  *s  account  (abnsiTe  as  usual  of  Kennet) 
isas  fbUbws : 

^^Tknovrno  transaction,  in  this  reign,  more 
disittj^uouid^  traduced;  than  that  known  by 
the  W6rd  Charters ;  -which  mean  the  Quo 
WaiVantos  broug^ht  against  some  corporations 
#>r  weistng  their  franchises  into  the  king's 
hands'  for  abuser  of  them.  Whereupon,  and 
upon  roluntary  surrenders  of  some,  diyerse 
B0#  Charters  were  granted,  with  some  cdtera- 
tionsaiid  restrictions.  The  author  here  distin- 
goisheth  neither  things,  times,  manners,  or  in- 
tentions, but  supposeth  the  worst  of  all  alike. 
Atod  then  he  transcribes,  out  of  a  cankered  libel, 
an  hell£ih  parcel  of  invectives  against  the  go- 
venttdent,  upon  diat  occasion;  whetein  all 
Orders  Aire  scandalized,  the  holy  scriptures  and 
religion  brought  in  to  compliment  the  inferna! 
ffBTcasm,  and  then  concludes  with  panegyric  ; 
hnVk  is  bestbwed  upon  attainted  rebels  and  re- 
bellion. This  frusti-um'.of  a  libel  is  grafted  into 
bis'ptou^Histbry,  as  an  acconntof  that  remark- 
able proceeding,  where  every  one  may  read 
irhat  i  cat^  not  to  repeat. 

'*  Bat,  as  to  the  matter  itself,  I  think  I  may 
idistingviish  it  into  three  orders,  which  I  term 
1.  Quo  Warranlo's.  9.  Surrender.  3.  Regu- 
lations. Which  partition  may  be  marked.  1. 
goody  2.  indiiferent,  and  3.  oad.  First,  by 
iiuo  Warranto's  I  mean  su^h  as  were  ordered 
a«iinst  those  corporations  that  had  enormously 
enendedhy  breach  of  his  majesty's  laws,  and 
who  set-up  the  authority  of  their'  trust,  not  for 
the  doe  execution  of,  out  for^  the  protectinj? 
from$  the  law,  persons  that  were  notorious  on 
ftiider^  against  it ;  and  out  of  this  list  I  will  not 
excej^t  tlie  great  city  of  London  itself^  as  mav 
appeiur  with  gnod  reason  afterwaixls.  AndJ 
withili  tbisriew,  and  g^ing  no  farther,  1  must 
afihtb'thst  there  never  was  a  piec,e  cftmbre  ne- 
oessacryjustice  in  the  English  state;  nor  more 
beneficial  to  all  the  people  in  general,  than  the 
prosecntinj?  those  Quo  Warrantors  x^A^,  And 
to  shew  tlfere  was  absolute  need  of  it,'  I  affirm 
abo  that  the  first  overture  was  not  fh)m  the 
^ourty  nor  from -sufdi  black  designs  as  the  au- 


thor  and  his  fellow  libellers  suggest  i  but  from 
the  counties  where  the  abuses  where  agrievanoe 
insufferable.      And  for   redress  of  them,  the 
gentlemen  of  the  counties  applied  to  the  king 
by  such  means  as  they  had.    The  mischief  lay 
in  towns  that  had  justices  of  their  own  with  a 
clause  that  the  ju«jticcs  of  the  country  *  ne  in- 
tromittant  5*  so,  by  ex<^luding  the  countryjus- 
tices,  they  were  become  the  ordinary  asylums 
for  all  sorts  of  rogues  tliat  fled  from  thejustice 
of  the  sessions,  and  particularly  those  that 
were  tumultuous  and  soiitious,  and  there  found 
protection .     And  particularly,  the  town  of  Pool 
in  Dorsetshire  was  of  this  order,  and,  if  I  mis- 
take not,  Taunton  Dean  another.     Others  there 
were  in  the  West  of  England  complained  of; 
and  so  much  in  earnest,  that  the  grand  juries 
in  Dorsetshire  and  Devonshire,  or  one  of  them 
(for  I  do  but  just  recollect  some  particulars)  pre- 
sented these    places    as  common  nuisances. 
And,  upon  the  application  of  the  gentlemen  to 
the  judges  of  assize,  the  matter  was  laid  before  ' 
the  king,  and  Quo  Warranto's  ordered  to  be 
prosecuted  against  the  chief  of  them.     And»  ^ 
upon  that  some  were  reduced,  others,  luiowing 
themselves  to  be  obnoxious,  submitted  ;  and 
then  their  Charters  came  to  be  surrendered,  and 
new  ones  granted  in  Ueu'of  them.    In  which 
no  alterations  were  made,  but  such  as  respected 
'the  law,  and  the  good  government  of  the  coun- 
try ;  such  as  laying  the  towns  open  to  the 
justices  of  the  counties,  if  they  found  cause  to  ' 
mterpose  there,  and  to  act  with  the  justices  of, 
the  places  and  sometunes  to  be  of  the  body^ 
and  capable  of  the  offices  of  authority  in  the 
corporations.    And  if  any  honest  Englishman 
can  be  of  opinion  that  such  changes  were  not 
much  for  the  better,  especially  as  to  diverse 
factious,  or  rather  noercenary,  corporations,  I 
must  crave  leave  to  differ  from  him.    And  this 
method  was  observed  in  most  instances  of  that 
rei^j  without  any  of  the "  hideous  characters' 
which  the  faction,  now  in  our  latter  times,  have 
bestowed  upon  it.    And  J  hmit  this  division  of  a 
laudable  proceeding,  without  any  abuse  at  all, 
until  the  time  that  sir  Geoi§[e  Jefieries  was 
Lord  Chief  Justice  of  the  King's  bench,  and 
sworn  of  the  privy  .council,  which  let  him  into 
the  means,  as  his  way  was,  to  push  things  be- 
yond their  d  ue  bounds. 

**  And^  after  that  time,  the  abuse  began  to 
grow,  but  not  to  any  great  ineonvenienoe,  and, 
ror  tbat  reason,  I  give  this  class  the  character  * 
of  indifferent.  Divers  induoementa  then 
brought  in  charters  to  be  surrendered  in  order 
to  the  renewal  of  them.    For  it  bebg  observed 
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and  by  autbority  of  the  same  parltameat,  hav- 
ing recited  that  the  fiame  citizens,  at  the  time 
of  the  making  Magna  Chaxta,  and  also  in  the 
time  of  Edward  3ie  Confessor,  William  the 
'  Conqueror,  and  odier  his  progenitors,  had  di- 
vers liberties  and' customs,  wiUs  and  grants  by 

that  such  coropiiments  of  the  towns  were 
graciously  accepted,  and  the  prevailing  with 
others  to  come  in,  was  acooanted  good  service, 
and,  by  a  sort  of  mo<le  or  ciutem,  the  tendency 
of  loyalty  itself  was  that  way ;   this  circum- 
stance was  the  occasion  that  many  towns  came 
in  and  took  the  opportunity  to  be  reiiimierated 
with  considerable  privileges,  respecting  their 
common  (irofit  and  trade,  which  were  com- 
monly gnmted  as  they  desired.    And  as  to  the 
changes  made,  with  respect  to  the  law  and 
government  of  the  country,  the  inhabitants 
were  commonly  not  very  solicitous,  but  sub- 
mitted those  matters  to  the  king's  pleasure. 
But  the  worst  inducement  was  when  pick- 
thank  courtiers,  for  ostentation  of  merit,  fright- 
ed the  people  with  the  law  and  charges,  and 
procured  summons  of  Quo  Warranto  to  be 
served' upon  them  ;  and  having,  by  such  un- 
'  due  means,  brought  in  tlie  chartera,  set  a  value 
upon  themselves  at  couit,  as  for  so  much  good 
service  done.    There  was  a  memorable  passage 
of  this  nature.    When  tlie  Lord  Chief  Justice 
Jetferies  went  the  Northern  circuit,  he  bad 
taken  upon  him,  aiid  accordiugly  valued  him- 
self to  the  kingf  for  doing  great  iq^tters  towards 
brining  in  oicharters,  as  it  was  called ;  and, 
by  his  own  contrivance  (as  I  have  very  good 
'reason  to  guess)  to  procure  for  himself  as  great 
an  authority  in  the  Northern  cireuit  (which  he 
was  appointed  for)  as  was  pilissible,  the  king 
was  petvuaded  to  present  him  with  a  ring,  pub- 
licly taken  with  his  own  finger,  in  token,  of  his 
laajesty'sacoeptanoeof  his  most  eminent  ser- 
vices.   And  thnby  way  of  precursor  :> which 
being  blazoned  In  the  Gazette,  hi  a  lordship 
went  down  into  the  country  as,  from  the  king 
Le^tus  a  Latere,  esteemed  a  mighty  favorite : 
'which,  tog^her  with  his  lofty  aM^,  made  all 
the  charters,  like  the  walls  of  Jericho,  fall  down 
before  irim :  and  he  returned  laden  with  sur- 
tenders,  the  spoils  of  towns ;  which,  vrith  cer- 
tain other  performances  in  that  voyage,  not  a 
subject  here,  advanced  his  pretensions  to  &vour 
at  court.    The  process  was  indeed  pleasant: 
the  king  by  public  favours  arms  a  man  >rith 
power  %  which  he  doth  ereat  things,  and  then 
those  great  things  entitle  nim  to  favour,  as  flow- 
ing from  hhn,  which  indeed  flowed  from  the 
Ung'suuthority  and  favour  shewed  him .  And  so 
in  the  city,  upon  the  strength  of  an  old  drunken 
mcquainttmce,  he  steooed,  and  thereupon  pre- 
tended to  havean.  interest,  which  procured  nim 
the  countenaneeofhis  majesty's  favour  at  court ; 
and  that  turned  to  a  real  interest  in  the  city  ; 
ivhieh  in  truth  was  the  king's  authority,  and  not 
liis,  althdugfa,  (as  a  personal  merit)  he  assumed 
it.  But  to  condwle ;  we  are  to  consider  here, 
none  could  Mame  the  king  for  desiring  to  put 
.  like  corporations  in  a  better  onto:;  for  whoever 
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authority  aibresaid,  Thai  the  same  dtisess 
shall  hare  their  liberties  aoeording  to  Magnm 
Cbarta.-^Aiid  that  for  any  peimal  tfesfiafls 

*  alicuju9  ministri  episdem  civitatis,  hbertas 
'  civitatis  ilUus  in  manus   ^usdem  Domini 

*  Regis  £dw.  S,  vel  hcaredum  somimi,  non 

saw  or  knew,  as  we  did,  how  his  majesty  was 
affronted  by  faction  fastening  upon  the  populace 
of  those  abased  towns,  woufi  diink  neither  Ihs 
honour,  government,  or  pm^on  safe  without  it. 
**  Thus  far  the  alteration  of  charters,  how- 
ever growing  into  abuse  (I  mean  as  to  the  ma- 
nagement in  the  country ;  for  the  court,  to  d« 
right,  was  very  just  and  careful  of  the  town^ 
were  of  no  desperate  iU  consequence.    I  know 
it  hath  been  in  every  one's  mouth  to  object  that 
all  was  done  to  influence  Sections  to  tibe  par- 
liament ;  and,  as  the  way  of  objectors  is,  uey 
ran  the  consequences  to  extremity^  and  called 
it  packing  a  parliament,  and  corruptinff  the 
very  fountain  of  the  lavrs.  Now  if  we  will  pro- 
fess  any  ingenuity,  we  must  own  that,  at  that 
time,  the  crown  bad  need  of  a  better  interest 
than  it  had  in  the  choice  of  members,  to  main* 
tain  a  due  balance;   that  an  adverse  paitf 
might  not  carry  every  thing .  in  .their  nwMlel 
against  the  crown,  as  was  most  notoriously  the 
case  of  the  Oxford  and  Westminster  parlia- 
ments.   And  it  was  better  if  it  had,  or  oould 
have,  ))een  done  thus,  than  by  setting  vp  new 
boroughs,  which  the  long  might  do  at  pleasure. 
1  would  hare  folks,  that  object  tbis»  consider 
what  is  the  consequence  of  splitting  freebeUs 
and  sdbornuig  unqualified  countrymen  to  fti^ 
swear  tbemsdves  to  vote  in  a  party  ;   and  who 
are  the  greats  traitors  to  the  pubhc  P  But  what 
was  the  harm  if  the  best  of  those,  intereirted  in 
the  county  Sections,  had  also  voices  in  the  bo- 
roughs, whereby  they  might  shew  the  dehided 
not  to  say  bribed  towns,  a  batter  choioe  thw 
they  could,  or  at  least  would,  have  found  for 
themselves  P  I  say  if  this  had  been  genenJly 
done,  as  it  was  not,  what  cause  was  there  to 
grumble  ?  But  it  could  not  be  done  in  the  way 
of  renewals  of  charters^  for  these  seldom  tmA 
the  ri^ht  of  dection  that  goes  most  upon  pre-, 
scription,  and  is  the  same  as  in  London,  what- 
ever becomes  of  thecorj;K>ration.  And  admit  the 
advantage  in  the  election  of  a  chief  magistrste 
is  gained  to  the  court  side  by  a  renewal,  which 
they  may  say  will  incline  to  bis  party  in  the 
management  and  return :  and  will  not  thej  do 
the  same,  if  th^  come  in  by  a  faction,  fsr  hr 
vourofthatP    Onwhich  rade  shouM  tfaefaa- 
lance  turn  ?  But  hath  not  the  king  tlie  nomi- 
nation of  all  the  sberifls  of  counties  (ezoept 
one)  in  England?  And  yet  no  complaint  was 
then  heard  of  injustice,  nor  is  the  parliamsnt 
the  more  packed  for  all  that.     Extremes  an 
never  to  te  argued  against  the  sacred  tmst  of 
government ;  ror  then  we  must  have  no  powec 
to  keep  the  ^eace,  trust  nor  government  at  all, 
that  is,  no  liberty,  property,  nor  security  for 
either.    For  a  power  to  &  right  ahrays  in- 
cludes a  power  to  do  wrong.     I  cannot  but 
condude  this  refiection  with  observing  that^  aa 
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*  caperetur,  sed  hujusmodi  mihister  prout  qua- 
'  litatem  transgressioms  puniretu]:,' 

They  plead  also, 

That  in  the  parliament  hoMen  7  R.  2.  '  Om- 
«nes  consuetudinesi,  libertates,  franchesia,  et 
<  piirile^a  dritatis  predict'  tnnc  dnbus  civi- 

*  tatis  ilBud/et  eorum  successoribus,  licet  usi 
<non  fuerint,  vel   abusi  iiiennt,    authoriUte 

*  ejusdempartiamentlratificat'  fuerunt' 

Then  they  plead  the  confirmation  of  sereral 
later  kings  by  tlieir  charters ;  as  of 

King  Henry  6.  by  his  charter,  dated  26th 
October,  33  Hen.  6i 

the  goTFemmcmt,  at  that  time,  had  gained  a  vast 
strength  by  popular  reputation,  if  it  had  gained 
also  a  firmer  legal  dependance  and  alliance  be- 
tween the  crown  and  people,  so  as  both  should 
hare  need  the  good  will  of  oi^h  other,  and  fac- 
tion have  had  no  encouragement  to  work  the 
mischief  of  both  bv  creating  distrusts,fear8,  and 
jealousies  to  diriae  them,  a  better  service  had 
been  done  to  the  people  of  England,  than  when 
lli«  Capite  Tennres  of  estates  were  taken  away, 
and  a  common  nuisance,  the  excise,  planted  m 
the  room  of  them. 

'*  Now,  as  to  the  last  order  of  charters,  called 
regulations,  which  properly  belongs  to  the 
next  reign  and  so  b^ond  my  teddef ,  I  shaU 
■ay  little.  But,  considering  tnat  more  especial 
counsellor  and  adjutants,  with  dioice  com- 
missioners, messengers  and  spies,  were  insti- 
tuted purposely  to  manage  corporations,  for 
compassins'  elections,  and  to  humour  the  court 
and  considering  who  they  were,  it  is  very 
strange  that  so  mnch  obloquy,  ia  has  been  cast 
on  the  church  and  loyal  party,  should  fall  upon 
that  account:  for  it  is  most  certain  and  true 
that  the  Torie^,  as  they  were  called,  were  more 
oppo^te  to  those  proceedings  than  the  author's 
oefebrated  party  men  were.  For  (under  po- 
pery) at  that  time,  the  whole  machine  was  fii- 
natic ;  and  the  design  was  declared  to  compass 
a  fanatic  parliament.  And  we  do  not  find  that 
afler  the  nappy  revolution,  any  of  the  persons, 
who  had  acted  notoriously  at  the  head  of  those 
mishapen  oounseb,  fell  under  any  *  question  or 
ptmishment  for  example  to  others,  and  the 
rery  inventors  and  rmgleaders  were  not  so 
nrack  as  spoke  to  about  it.  Whilst  the  good  sir 
John  Moor,  and  sir  D.  North,  &c.  were  scru- 
Ifaiated  over  and  over  again  ;  and,  if  they  had 
ncrt  been  beyond  all  exceptions  candid  in  ail  that 
tbey  did,  as  r^ular  maffistrates  in  the  dty, 
tfaey  had  been  trounced  for  it :  and  even  the 
Mhetf  of  the  dead  were  not  let  rest  in  peace. 
So  ftr  hath  gro«  partiality  and  animosity  to  do 
in  popular  factious  times  of  damour. 

**  But  one  attempt,  which  failed,  shf&ws  the 
fleiL^  of  those  parsons  who  had  been  in  the 
Ihctions  list  agamst  king  Charles  3.  For,  in- 
stead of  calling  to  an  account  their  own  friends 
the  reffttlators,  who  were  hot  and  ledung, 
being,  by  ^e  nevolution,  bat  just  dnren  firom 
their  work,  the|y  took  an  occasion  to  offer  to 
the  partianient,  by  way  of  rider,  two  clwiea  ; 
^M  4Pbel  of  whom  waa  to  disable  all  tbope 


King  Edward  4.  byhis  chartM',  dated  Wh 
November,  2  £d.  4. 

King  Henry  7.  by  his  charter,  dated  83rd 
July,  «0H.  7. 

King  James  1.  by  his  charter,  dated  S5th 
SeMember,  6  Jac.  1. 

King  Charles  1.  by  his  charter,  dated  18tb 
October,  14  a  1.      , 

ELing  Charl^  2.  by  his  charter,  dated  24th 
January,  15  C.  2. 

Ac  eo  warranto  they  claim  to  be,  and  are  t 
bo<*y  politic,  6(C.  and  traverse  their  usurping 
upon  the  king. 

persons,  who  had  been  concerned  in  the  sur- 
renders and  renewals  of  charters,  from  voting 
in  elections  of  members  to  serve  in  parliament. 
These  carried  a  retrospection  into  that  king's 
rdgn  long  before  the  aooses  justly  comflaJDad. 
of;  and  when  grand  jury  men  and  justices  of 
the  peace,  and  soon  afier,  most  of  the  intelli- 
gent loyal  party  had  interested  themselves  for 
obtaining  a  reformation  of  some  wretched  and 
mercenary  corporations ;  and  tlie  humour  waa 
so  general,  that  the  few  of  any  account  in  the 
nation,  who  were  desirous  to  be  owned  for 
royalists,  whether  for  real  opihion,  or  following 
the  example  of  others,  or  out  of  a  gaiety  St 
behaviour  on  the  government  side,  as  it  \vas  a 
mode  then  (and  the  like  hath  been  more  than 
once  since)  but  were  all,  one  way  or  other,  con- 
cerned in  those  affairs.    I  say  all  these,  much 
the  greater  and  more  valuable  part  of  the  na- 
tion, were  to  be  swept  out  of  tlieir  right  of  vot- 
ing at  elections  all  at  once;  and  that,  without 
any  summons,  chaige,  or  hearing,  or  any  sen- 
tence of  delict  passed  upon  them.    This  must 
have  procured  raredecnons  for  the  church  and 
monarchy.    But,  after  diverse  and  great  de- 
bates, these  swinging  dauses  were  thrown  out 
of  the  house.    Now  let  the  indifierent  judge 
who  were  the  parliament  packers.    But  I  must 
not  forget  one  thing,  which  is  for  the  honour 
of,  some  of  the  bishops,  then  newly  deprised, 
who  in  the  former  reign,  hazarded  their  per- 
sona and  estates  (then  flourishing)  for  the  de- 
fence of  the  Church  of  En^lana  against  Po- 
pery :    Now,  although  deprived  of  all  exerds^ 
of  authority  and  revenues,  employed  their  enj* 
deavours  to  preserve  it  against  the  fanatics. 
For  tbey  directed  their  conversation  all  they 
could  (and  they  had  nothing  dse  left  them)  to 
make  gentlemen  sensible  of  the  design  and 
larg%  scope  of  this  project,  and  one  of  tliem  in 
particular  procurea  the  writer  of  these  papers 
to  publish  a  small  pamphlet,  while  the  matter 
was  depending^  to  expose  the  wretchedness  of 
these  clauses,  which    mapy  thought  went  a 
great  way  in  creating  a  right  understanding 
of   them.     For    the   promoters    were  very 
angry,  and  caused  to  be  wrote  an  invective 
by  way  of  answer,  letting  fiy ,  at  all  adventures^ 
against  a  noble  peer  (latdy  created  of  Guern- 
sey) supposed  to  be  the  author  of  it,  with  aa 
much  justice  as  ail  the  rest 

**  So  much  of  the  business  of  charters  at 
hfgo^     I  might  have  made  myself  woric 
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II.  As  to  the  havinfir,  electiDg,  taakma,  and 
'  constituting  Shenflfs  of  London  aad  Mid- 
dlesex^ they  plead, 

That  they  are,  and  time  out  of  mind  were,  a 
body  politic  and  corporate,  as  well  hy  the  name 
of  Mayor    and   Commonalty,    and   Citizens, 

enouirh,  if  I  had  gone  ab«ut  to  have  gathered 
all  the  particular  cases,  with  their  circum- 
stances, which  would  have  made  a  just  volume, 
to  be  wished  for  rather  than  expected.  But 
the  author,  whom  I  am  obliged  to  wait  upon, 
hath  thought  tit  to  touch  only  the  case  of  Lon- 
don upon  tne  ttuo  Warranto  prosecuted  against 
that  great  city  ;  and  I  shall  join  issue  with  him 
there,  and  consent  that  the  justice  of  the  pro- 
<Jeeding,  and  the  honesty  of  his  account,  shall 
be  determineil  according  to  the  state  of  that. 
This  great  city  was  among  the  earliest  that 
y»ere  questioned  at  law  lor  forfeiture;  and  I 
shall  venture  to  say  with  more  of  reason  than 
any  other  in  England.  For  what,  in  the  name 
of  justice,  had  the  government  to  do  when 
Ignoramus  was  mounted  in  Cathedra,  and  there 
was  a  declared  stop  put  to  all  state  criminal 
law,  to  say  nothing  of  the  ordinary  and  civil 
<Dourse,  and  how  factiously  pai*tial  it  was  carried 
oh  in  London  and  Middlesex  ?  It  was  indeed 
a  dangerous  case  to  the  public,  and,  in  other 
times,  had  probably  intrmluced  precetfents  of 
^  authority  and  prerogative  that  would  have 
lasted  longer  than  that  law-suit  did.  Ill  ac- 
tions give  colour  to  mischievous  precedents ; 
and  there  are  scurvy  maxims,  as  ♦  omnia  dat 

*  qui  justa  negat ;  quod  remedio  destituitur  ipsa 

•  re  valet,'  and  the  like  Some  governments 
have  resorted  to  forCe,  and  justified  it  upon  the 
bare  pretence  of  less  than  was  true  here.  The 
city  of  London  and  county  of  Middlesex,  re- 
si/ectinff  the  safety  of  the  goveniment,  as  it 
Should  be  guarded  by  law,  is  of  the  last  con?«:: 
^ence  to  the  crown  ;  because  the  govern- 
ment resides  there,  and  all  its  enemies  gather 
about  it.  It  is  an  unparalleled  error  of  politics 
in  the  people,  w  hen  they  think  to  deprive  their 
government  of  the  power  of  punishmg  capital 
offences  by  law,  and  no  less  when  sucli  course 
is  taken  to  discourage  it  by  popular  miscon- 
itructioiis  and  calumnies,  as  it  was  scandalous- 
ly done  in  this  instance,  and,  by  the  author, 
reiterated ;  I  hope  there  w  ill  never  be  known 
the  like  folly.  I  desire  to  ask  the  most  dis- 
satisfied person,  when  wrong  is  done,  what  is 
^e  course,  going  to  law,  compulsion,  or  fight- 
ing ?  And,  presuming  the  answer,  I  ask 
farther,  whether,  afUr  the  sovereign  and  his 
authority  w ere  so.  outrageously  insulted,  was 
it  not  an  instaaoe  of  a  just  and  gracious  govern* 
ment  to  decUne  the  ttee  ol'  power  upon  the 
reason  of  necessity,  and  resort  to  the  law  before 
judges  sworn,  and  to  pursue  it  in  all  tbie  forms 
of  process  and  speciid  pleading  ?  Goveniment  is 
in  a  ver^  hard  ua^e  if,  havinf  both  right  and 
power,  It  may  not  make  use  of  either.  It  hath 
a  ridiculous  phiz,  like  the  fable  of  the  old  man, 
hii  aas^  and  a  boy,  before  t^e  iQ<;909irtible  viil- 


<  quam  per  nOmen  civium  London.'  And  ti|tt, 
king  John^  by  his  letters  pat^its  uiuler  llie, 
great  seal  of  England,  in  court  produced,  dated 
5th  Julii,  anno  regai  sni  pnmo,  granted  to  the 
citizcDs  of  London,  that  Ihey  should  have  the 
electing,  making,  and  constituting  sberiils  of 
London  and  Middlesex  imperpetuum. 

gar.  It  is  the  part  therefore  of  indiAerent  tmies 
to  take  things  rifi;fat,  and  deter  nothing  to  the 
prejudices,  that  taction,  to  justify  themselves, 
would  cast  upon  their  betters,  espedaUy  in  the 
way  here  before  us,  by  sorting  up  a  tool  of  a 
writer  to  metamorphose  the  libels  of  the  time 
into  what  he  calls  Complete  History. 

<<  As  for  the  forms  of  the  pioceeding  ag^ainst 
the  city  of  London,  and  the  matters  of  lair 
argued  pro  and  coiif  with  the  judges  final  sen- 
tence that  the  corporation  of  the  city  be  seized 
into  the  king's  hands ;  the  whole  is  at  lam  in 
print  in  a  folio  jolume,  being  a  &mous law- 
case  which  every  one  may  study  that  is  so  dis- 
posed. Therefore  I  shall  not  nmke  any  formal 
report  of  it,  but  touch  the  principal  matters  in  aa 
historical  way  only.  And  first,  as  to  the  law, 
upon  which  the  process  was  grounded  ;  which 
was  that  all  firanchises  whatever,  derived  fipm 
the  crown,  are  fort'eitedby  abuser;  than  wbkh 
nothing  is  more  trite  in  the  law  books,  hot 
more  especially  such  as  concern  the  conserva- 
tion of  the  peace  and  justice.  Then,  that  the 
corporation  was  a  iranchise  derived  from  the 
crown,  and,  for  every  unlawful  act  done  b^  the 
body,  was  seisable,  for  the  abuser,  as  forfeited. 
So  was  the  If^w  taken  to  be :  As  for  the  fact,  it 
appeared  the  corporation  had  ^one  diverse  un- 
lawful facts ;  and,  about  the  time,  there  was  a 
paper  handed  to  and  iroj  that  contained  ten  or 
twelve  mis-feasances,  which  were  presumed 
would  amount  to  a  foiieiture :  But  not  all  with 
equal  clearness :  for  some  admitted  <)f  din^ute^ 
As,  for  instance,  this^  that  they  permittea  a|id 
did  not  suppresi*  the  outrageous  tumuUs  ia  the 
city.  For  the  corporation,  bdng  entrusted  bj 
their  magistrates  to  preserve  peace  in  the  ci^i 
Ought  not  to  sulfer  tumults,  but  to  suppress,  an4 
punish  them  ;  which  they  did  not  so  much  as 
endeavour  to  do.  But  then  the  eounsel  for  the 
city  might  have  stood  upon  it,  that  that 
was  the  fault  of  the  nwgistrates^  and  iiol  sif  this 
body,  and  that  they,  in  their  person:^  ought  Is 
be  punished  for  their  fault,  and  not  the  corpch 
rate-body.  To  prevent  all  colour  of  chieane 
upon  such  accounts,'  care  was  taken  t»  select 
two  facts,  to  be  assigned  for  forfeiture,  whiSk 
were  unqtiestiouablv  unlawful,  and  i]id|jhitahlj 
the  proper  acts  of  tne  corporation. 

**  The  first  of  these  was  a  petition  of  thee  di^f 
framed  anil  ordered  hj  tlie  conunon  couBpil»  to 
the  kinfi^  for  sittjqg  of  the  parliament.  Is 
which  they  accuse  the  kii^  directly  of  nas^go* 
vernment,  and  stopping  the  {^iblic  jiustice  a^ba 
nation,  ijrith  other .  aoominable  rsflectisg  ex- 
pressions ;  all  whig|i  in  full  form  the  conuaos 
<^uncil  ordered  to  be  printed ;  and  it  was  postr 
ed  up  iq  the  carfours  and  puhUc  ptti^  o^iesiiEt 
ijOL  t^q  city  s  wj^ob  i|r«s  n  ytfiCT^  witk^ 
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Then  diey  pk&d  this  liberty,  apd  fninchise 
cooBrmed  to  them  by  all  the  afbremehtioned 
statutes  and  charters,  ac  eo  warranto  they 
to  make  aod  constitute  sheriffs. 


III.  As  to  the  Mayors  and  Alderaun  being 
Justices  of  the  Peace,  and  fafMungSes- 
sioBs,  tiiey  plead, 

That  the  city  is,  and  time  out  of  mind  wa^^ 
an  andent  city  and  county,  and  the  citizens  a 
be^  politic. 

That  kin^  Charles  the  First,  by  his  letters 
patents,  dated  18th  October,  14  Car.  1,  granted 

witness.  The  other  forfeiture  was  by  like 
order  raising  money  upon  the  king's  subjects 
oominff  to  the  pubhc  markets,  at  rates  as  they 
were  pleased  to  tax;  which  markets  are  free 
for  aU  people,  and  may  not  be  turned  into  a 
iund  of  reyenue  at  the  pleasure  of  the  corpora- 
tion. These  forfeitures  were  no  peccadillo 
trifles ;  but  small  or  great  alters  not  the  case, 
for  it  is  not  value,  but  legality  makes  the  ques- 
tion :  For  the  least  unlawful  act  is  a  forfeiture 
as  truly  as  the  greatest.  It  was  enough  if 
tliose  nets,  that  were  asssigned,  would  not 
admit  of  any  colourable  dispute.  The  cause 
depended  a  long  time  upon  the  forms  of  special 
pleading,  in  order  to  come  to  proper  issues, 
whedier  to  the,  court  by  demurrer  or  to  the 
county  for  trial ;  and  of  all  the  several  pleas, 
bars,  r^oinders,  rebutters,  surrebutters,  &c. 
the  pubuc  were  made  iudges  by  the  favour  of 
the  Dress  that  'sent  tuem  fortn  in  the  veiy 
vords,  and  an  English  translation  annexed; 
which  jargon  was  conned  over  by  the  common 
people  with  wonderful  seriousness.  There 
was  to  be-  seen  the  whole  fabric  of  Oates's 
plot,  and  the  cases  of  the  criminals,  particuku-ly 
the  five  lords  in  the  Tower  under  impeachment, 
ready  for  trial  when  the  parliament  should 
meet,  which  was  pleaded  in  justification  of  the 
Jibellous  potion :  What  could  resist  that  pow- 
erful oharm  ?  The  learned  counsel  could  plead 
in  fonn  a  justification  of  a  scandal  upon  the 
Idng  posted  in  print,  that  knew  by  law  no  jus- 
tiMktion  can  be  pleaded  even  in  a  case  of  Scan- 
daium  Magnatum  against  a  peer.  And  when 
the  law  says  expressly  that  tne  king  can  do  no 
>Pfroi^,  how  comes  it  to  be  lawful  or  tolerable 
to  accuse  him  for  having  done  it  ?  But  where 
faction  has  to  do,  every  thing  must  give  way ; 
and  all,  that  is  for  them,  is  regular  and  just, 
and  nothing  eke. 

''  In  fine  the  c6i4nsel  for  the  city  did  not 
think  fit  to  deny  the  fiurts  assigned  for  the  tbr- 
ieiture,  whereby  is6ue  might  have  been  joined, 
and  a  trial  had  to  prove  them.  But,  m  the 
coarse  of  the  especial  pleading,  the  facts  were 
fKonlessed  by  insisting  to  the  court  that  the  same 
did  not  amount  to  a  tbrteiture ;  and  in  fine,  the 
issue  was  joined  to  the  court  by  way  of  demur- 
fer,  whica  admitting  the  fads  to  l!e  tru^,  for- 
feiknre,  or  not,  was  the  only  question.  This 
BMieb  shortened  the  cause ;  &r  nothing  was  to 
be  done  by  the  nourt  but  to  hear  ailments, 
^ad,   aftar  eaui^iifi^^^^f  ta  giv/e  jiidgawjo^ 


to  the  mayor  and  commonalty,  .and  citizens  of 
the  city  of  London,  That  the  mayor  and  alder- 
men of  London,  such  of  them  as  had  been 
mayors,  should  be  justices  of  the  peace,  and 
should  hold  sessions,  et  eo  warranto  they  claim 
to  be  justices,  and  hold  sessions.  "  , 

To  this  Plea  the  Attorney  General  replies. 
And  as  to  the  Mayor  and  Commonalty,  and 
Citizens  of  London,  being  a  Body  Politic  and 
Corporate, 

And,  accordingly,  time  was  given  to  the  coun- 
sel, term  after  term,  and  solemn  prolix  argu^ 
ments  heard  twice;  and  then  after  a  consi- 
derable time  past,  the  court  gave  judgment 
for  the  king ;  that  the  firancmsesi  should  be 
seized  into  the  king's  hands.  All  which  mat- 
ters are  punctually,  as  to  times  and  circum- 
stances, published  in  the  print;  therefore  X 
refer  to  them,  being  not  in  my  scope,  which  ia 
chiefly  to  expbun  so  much  as  may  dissolve  the 
author's  sopnistical  libel.  And  that  wiUre- 
<|uire  some  material  passages  to  be  more  ^r<' 
ticularly  related. 

*'  And  first,  as  to  the  defence,  I  did  not  find 
that  the  city  counsel  insisted  on  any  thing  ma- 
terially, that  went  to  the  whole  case,  but  only 
this,  VIZ.  That  a  corporation  was  immor^,  and 
disBolvaUe  only  by  the  aot  of  God,  as  by  the 
natural  deaths  of  all  the  members.  Butp  m  to 
the  particular  facts,  they  said  the  common 
council  were  but  the  ciW's  deputies,  aiid  « 
principal  is  not  punishable  for  crimes  of  his 
deputy;  so  they  might  commit  any  misdemean- 
nors,  and  the  city  be  not  the  least  affected  by 
it.  And»  as  to  their  marketed  they  .had  i^ 
custom  to  make  by-laws,  and  the  poaunoii 
council  taxed  the  market  folks  by  way  of  by- 
law. Hus  was  the  marrow  of  their  defence  ; 
but  it  is  spread  very  thin,  and,  in  the  arjjpa<? 
ments,  larded  with  a  world  of  fjuotatious,  in 
which  the  other  side  were  not  wanting.  For 
the  counsel  for  the  king  at  large  insisted  that  a 
corporation  is  a  franchise,  and,  in  all  the  books 
and  Quo  Warranto  cases,  passeth  under  that 
title;  and  whatever  it  is,  it  is  capable  of  no 
amendment  but  seizure.  It  must  he  lawl^as  or 
seizable ;  and,  for  the  notion  ok'  immortaJity,. 
it  is  a  chimera  of  invention,  absolutely  a 
stranger  to  the  law  and  the  law-books.  That 
the  common  ooimcil  was  the  representative 
body  of  the  city  Corporaliter  Congr£gatif 
and  the  only  means  by  which  the  dty,  as  a 
corporation,  can  act  extraordinarily  to  bind, 
themselves  and  all  the  mend>ers.  And,  as  ^r 
by-lawsi  grant  all  they  say,  they  caii  extend- 
no  farther  than  to  conclude  their  own  members, 
but  not  io  tax  the  people  of  JGngiand  for  oomiag 
amongst  them  pn  their  lawful  occasions.  ,  But 
as  it  ha^ns  in  all  vreat  cases,  where  reasoii 
and  Justice  is  wantec^  a  face  ot*  assurance  is  tii^ 
Succedaneum ;  so  here,  there  could  Jlie  no  hu^r 
so-plain  as  to  convince  a  pactv  that  iheci^  waa 
inihe  wcgog  ia  any  tbii^  ooooiUBe  t)iO|r  xr^m 
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First  takes  issue,  that  they  never  were  « 
body  corporate,  and  for  this  puts  himself  upon 
tbe  country.    And  then  goe&orer  and  pleads. 

That  the  mayor,  comtnonahy,  and  citizens, 
assuming  upon  themsel?«s  to  be  a  body  politic 

■  ■-■■■  ■■       ■»  I       ■  ,. a 

resolFed,  right  or  wrong,  it  should  not  be 
80 ;  and  if  they  bad  credit  with  the  vul- 
gar, or  members  sufficient  to  sustain  a  dii- 
mour,  it  was  the  same  thing,  in  their 
account,  as  if  thty  were  in  the  right.  And 
4hey  by  their  multifarious  inventing,  and 
lying,  communicated,  after  the  manner  of 
their  policy,  to  all  people,  and  in  all  places 
where  they  had  any  access  by  party,  th^y  went 
a  great  way  to  possess  all  people  ttat  this  pro- 
ceeding against  London  was  a  tyrannous  pro- 
ject of  the  court:  And  if  the  occasion,  or  rather 
necessity  of  it,  had  not  been  most  evident  be- 
fore the  eyes  of  all  men,  they  had  made  very 
ill  use  of  It  as  to  consequences.  But  there  was 
then  enough  of  the  church  and  loyal  party  in 
Aill  credit  at  that  time,  especially  citizens,  to 
atem  that  orage  of  Action.  But  yet  the  im- 
pressions were  not  slight  ^  for  nothing  is  so  de- 
.eeitful  as  popular  opinimis  of  ^e  vulgar  in 
popular  matters ;  and  there  is  nothing  so  fond 
uk  them,  which,  more  or  less,  is  not  found 
in  some  persons  of  auality  and  literature  emi- 
nent in  uidr  time,  or  whom  oiie  would  expect 
better. 

**  It  is  DO^  to  be  imagined  that  the  king  in- 
tended the  least  harm  to  the  city  itself  l^  this 
judgment ;  and  most  of  the  citizens  of  credit 
were  thereof  satisfied,  andreadytd  have  trust- 
ed the  kinff ;  and  they  were  in  the  rigUI^  for 
the  kinff  oeoeived  them  in  nothing,  as  wiDi 
apear.  In  the  first  place,  fstate  was  had  of  the 
aty  that  the  judgment,  pronounced  upon  the 
Quo  Warranto,  dould  not  be  ent^ed  upon  tiie 
record  of  the  plea,  tilt  his  majes^'s  measure 
ahould  be  farther  known.  This  was  tor  cau- 
tion, lest  some  cnfl[toins  or  duties,  that  depend- 
ed on  the  corporate  capacity,  might  fall  and 
not  revive  upon  a  regrant  Anditalso  ffave 
the  city  time  to  advise  among  themseWes  &mt 
renewing  their  charter,  as  might  be  done  with 
confirmation  of  the  old,  and  grant  of  some  new 
privileges.  But,  as  to  the  governing  part,  and 
llie  law,  die  king  required  some  reflations 
should  be  made,  for  obviating  the  recrudes- 
eenoe,  of  those  Ignoramus  abuses,  for  the 
future,  that  had  been  so  scandalous  befbre. 
And  people  were  generally  satisfied  it  had  been 
'their  wisest  course  to  have  done  it  out  of  hand, 
lest  somewhat  mi^t  hove  happened  in  the  in- 
terim to  their  prejudice  which  they  mi^ht  not 
dream  of.  But  matters  of  this  nature,  m  their 
proper  times,  are  so  moe  that  Aey  do  not  admit 
of  a  wise  interposition  of  particular  persons  of 
the  body ;  for  if  it  be  the  mtsrest  of  a  party  to 
oppose  aU  reasonable  settlement,  nothing  will 
be  so  liable  to  misconstruction,  and  to  be  de- 
ftmed  with  ill  language,  as  the  most  prudent 
propositions,  tending  Uiat  way,  will  be.  It  is 
no  new  nor  strange  thing,  in  great  cities,  for 
wiwieiato  benitt&ittpQpuhur  aiiAHil&aieiisi 


and  coiporate,  and  by  reason  thereof  to  have 
power  and  authori^  to  convocate  and  asseu- 
nle,  and  make  laws  and  ordinances,  not  con- 
trary to  the  hiwB  of  the  kingdom,  for  the  better  * 
government  of  the  city  and  citizens,  and  Ibr 
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therefore  the  wisest  citizens  were  pasaive,  and 
let  matters  drive ;  they  themselves  soing  no 
whit  faster  than  the  common  herd.  But,  afler 
judgment  pronounced,  the  common  council 
thouffbt  fit  to  agree  that  »n  humble  petition 
should  be  presented  to  the  king.  It  was  con- 
coved  in  general  terms,  begging  his  majesty's 
pardon  and  favour  to  the  distressed  city.  I1ie 
lord-mayor,  with  die  aldermen,  waited  upon 
the.  king  with  thepetition,  and  humbly  present- 
ed it  to  him  at  Windsor.  And  thereupon  die* 
Lord  Keeper  North  signified  his  majesty's, 
pleasure  to  them  in  a  solemn  speech,  which 
states  the  condition  of  the  whole  affair,  with 
the  reasons,  better  than  I  can  pretend  to  do, 
and  as  shortlv  as  it  can  w^lK  be  expressed ; 
therefore,  altiiough  it  is  in  print  more  than 
once,  I  shaU  subjoin  it  verbatim  as  it  was  mike 
June  18, 1683.  And  this  I  am  more  incnned 
to  do,  because  our  author  and  I  are  to  bare 
some  sharp  words  about  it.  ^ 
'<  <  My  Lord  Mayor ;  I  am,  by  the  king's 
command,  to  tdl  you,  that  he  hath  considered 
the  humble  petition  of  the  city  of  London, 
where  so  many  of  the  present  roacpstrates,  and 
other  eminent  citizens,  are  of  undoubted 
loyalty  and  affection  to  his  service,  that,  for 
their  sakes,  his-majesty  wOl  shew  the  city  all 
the  favour  they  can  reasonably  desire.  7-  It  was 
very  long  befbre  his  majesty  took  a  reeolotioD 
to  question  their  charter ;  it  was  not  the  sedi- 
tious discourses  in  coffee-houses,  the  treason- 
able pamphlets  and  libels  daily  published  and 
dispersed  thence  into  all  parts  of  the  kingdom, 
the  outrageous  tumults  in  the  streets,  nor  the 
afironts  of  his  courts  of  justice  could  make 
him  do  it.  His  majesty  had  patience  till  dis- 
orders were  grown  to  that  height,  that  nothing 
less  seemed  to  be  designed  than  a  ruin  to  th^ 
government  both  in  church  and  state.  For 
uie  factious  party  were  not  content  with  the 
practice  df  these  insolences,  but  endeavoured 
to  have  them  publicly  countenanced  by  the 
magistrates,  and,  for  that  end,  in  alt  elections, 
they  stickled  to  choose  the  most  disaffected 
into  offices,  and  carried  tliemselres  with  that 
heat  and  violence,  that  it  was  a  terror  to  all 
sober  and  discreet  citizens ;-  and  the,  city  was' 
so  unhappily  divided  into  parties,  that  there 
was  no  liKetahood  it  could  return  into  order,  so 
lon^  as  the  factious  retained  any  hopes  of  pro- 
curing the  elections  of  magistrates  of  their  own 
party,  for  their  impunity.— It  was  fai^rh  lime 
to  piit  a  stop  to  this  growing  evil ;  this  made 
it  necessary  for  his  majesty  to  emjuire  inio 
their  abase  of  franchises,  that  it  might  be  in 
his  power  to  make  a  regalation  sufficient  to 
restore  the  city  to  its  former  good  ffovemment 
It  was  not  for  the  punishment,  liut  merely 
for  die  good  of  the  city  that  the  king  took  thtt 
onne,  aadnowhe  Mfavbtainai  judgment 
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pnasferriiig  the  Idiig's  peace — Under  eokHilr 
mnd  pretext  thereof,  but  respecting  only  their 
private  gain  and  profit,  and  agunst  the  tmflt 
IB  a  body  corporate  by  tiie  laws  of  this  king- 


m  a  ^uo  Warranto,  it  is  not  his  intention  to 
pn^ju^ice  them  either  in  their  properties  or 
cusUnns.  Nay,  lest  the  entry  of  the  judg- 
ment upon  record  might  have  fatal  oons&- 
Suence  to  them,  his  mwesty  was  so  tender  of 
lem,  that  he  caused  Mr.  Attorney  to  forbear 
the  same  at  present,  that  the  city  might  have 
time  to  consiaer  their  condition. 

'*  *■  My  lord ;  I  must  needs  say  the  city  hath 
not  been  so  well  advised  to  defer  their  appKea- 
tion  to  his  miyesty  to  long,  even  till  the  court 
hath  pronoimced  judgment ;  it  had  been  done 
with  a  much  better  grace  if  it  had  been  more 
early.  Qis  majesty's  affection  for  the  eity  is 
too  great  to  rgect  their  suit  for  that  cause. 
But,  for  that  reason,  you  will  haye  less  time, 
to  deliberate  upon  the  particulars  tlie  kinff 
doth  require  of  you  :  And  indeed  there  will 
be  little  need  of  deliberation ;  for  his  majesty 
hath  resolved  to  make  the  alterations  as  few 
and  as  easy,  as  mav  be  oonsislenl  widi  the 
fi^ood  government  or  the  dty,  and  peace  of 
Uiekmgdom. 

**  *  His  nu^esty  requires  your  submiasioD  to 
tliese  rttnolations : 

/<  <  1.  That  no  lord  mayor,  sheriff,  recorder, 
eommon  seijeant,  town-cierk,  or  coroner  of 
the  city  of  iJondon,  or  steward  of  the  borough 
of  Southwark,  shall  be  capable  of,  or  be  ad- 
mitted to  the  exercise  of  their  respeetire 
offices,  before  his  majesty  shall  have  approved 
them  under  bis  sign  manual. 

*'  *  3.  That  if  his  majesty  shall  disai^rovethe 
ciiotce  of  any  person  to  be  lord  mayor,  and 
signily  the  same,  under  his  sign  manual  to 
t&  lord  mayor,  or  in  default  oi  a  loid  mayor, 
to  the  recorder  or  senior  aldennan,  the  city 
shall  within  one  week  proceed  to  a  new  choice ; 
and  if  his  miyesty  shall  in  like  manner  dts* 
approve  the  second  choice,  his  majesty  may, 
it  ne  so  please,  nominate  a  person  to  be  lord 
mayor  for  the  ensuing  year. 

**  ^  3.  If  bis  majesty  snail  in  like  manner  dis* 
ajM»rove  the  persons  chosen  to  be  sheriffs,  or 
either  ef  them,  his  mi^esty  may  appoint  per- 
sons to  be  sheriffs  for  the  ensuing  year  by 
commission  if  he  so  please. 
,  ** '  4.  Nevertheless  the  election  of  these  offi- 
cers may  be  according  to  the  ancient  usages  of . 
the  city  with  these  restrictions. 

'*  *  5.  The  lord  mavor  and  court  of  aldermen 
may,  with  leave  of  his  majesty,  displace  any 
alderman,  recover,  common  serjeant,  town- 
clerk,  coroner  of  the  said  city,  and  steward  of 
the  said  borough. 

**  <  6.  Upon  any  election  of  any  alderman,  if 
any  of  the  persons,  that  shall  be  presented  to 
the  court  of  aldermen  by  the  ward,  shall  be 
adjud|j[ed  unfit:  upon  such  declaration  by 
the  said  court,  the  ward  shall  proceed  to  the 
choice  of  other  persons  in  the  room  of*  such, 
or  so  many  of  theQi  as  are  so  disapproved, 


dom  nepoa^  assumed  an  unlawful  ai4  myust 
aathori^  to  levy  money  upoa  the  king'a  sub- 
jects, to  their  own  oroper  use,  by  colour  of 
faiws  and  ordinances  by  them  de  facto  ordained 

'  <  and  if  the  court  shafl  disapprove  such  second 

*  choice,  they  may  appoint  in  their  room. 

<>  <  7.  llie  jusuces  of  the  peace  to  be  by  the 

<  king's  commission,  which  his  majesty  will 

*  grant  according  to  the  usual  method,  unlesa 
f  upon  extraordinary  oocasioif%  when  his  ma- 
*jesty  shall  think  it  necessary  for  his  service. 

*^  ^  These  matters  are  to  be  settled  in  such 

*  manner,  a& shall  be  approved  by  his  mt^iesty's 

*  attorney  and  solicitor  general  and  oonnsel 

*  learned  in  the  law. 

** '  My  Lord  Mayor;  These  regulations  bemg 

*  made,  his  nuyesty  will  net  only  pardon  the  - 

*  prosecution,  but  confirm  the  Charter  in  such. 
'  manner  as  may  be  consistent  with  them. 

'*  *  The  city  ought  to  look  upon  this  as  a  \ 
^  condescension  on  his  majesty's  part,  it 

<  but  in  the  nature  of  a  reservation  <^  a .» 

'  part  of  what  is  already  in  his  power  by  thfr 
'  judgment,  and  of  those  things  which  oonduco 

*  as  much  to  their  own  eood  and  quiet  as  to  bis 

*  service,    if  the  city  should  look  upon  it  with 

*  another  eye,  and  n^lect  a  speedy  coraplianee, 

*  yet  his  majesty  hath  done  his  part,,  and  de- 
'monstrated  his  affection  to  the  city  by  giving 
*'  them  this  opportunity.    And  if  there  shall  be 

*  any  heavy  consequence  of  this  judgment, 

*  which  it  will  behove  you  well  to  oonridn',  the 

*  foult  wUl  lie  at  their  door  in  whose  'power  it 

*  now  is  to  bring  this  matter  to  an  happy  con- 

<  elusion. 

"  *  My  Lord  Mayor;   Tlie  term  draws  near 

*  an  end,  and  Midsununer-day  is  at  hand,  when 

<  some  of  theoflkersuse  to  be  chosen,  whereof 

*  bis  majesty  vrill  reserve  the  approbation ;. 

<  therefore  it  is  his  majesty's  pleasure  that  yon 

*  retuni  to  the  city  and  cowult  the  common 

<  council,  that  he  may  speedily  know  your  re- 

<  solution  hereimon,  and  accordingly  give  hia 

<  directions.    That  you  may  see  the  king  is 

*  in  earnest,  and  the^matter  is  not  capable  of 

<  delay,  I  am  commanded  to  let  yon  know 
'  that  he  hath  given  order  to  his  attorney  ge- 

<  ner^  to  enter  up  judgment  on  Saturday  next, 

<  unless  yon  prevent  it  by  your  compliance  ia 

*  all  these  particuktfs.' 

"  The  whole  t^ech  thus  lying  open  before 
us,  I  shall  demonstrate  that  the  author  hath 
most  disingenuously  add  shamefully,  not  only 
left  out  but  pervertad  to  libel  his  majesty^ 
most  gracious  regards  for  the  good  an4  wettm 
of  the  city,  by  observing  some  matters  ;  and 
first  hb  note  upon  what  was  declared  at  pro- 
noundng  the  judgment,  that  by  the  king's  spe- 
cial  order,  the  judgment  was  n^t  to  be  enterad 
till  farther  order.  Now,  says  he,  this  was  ge- 
nerally looked  upon  to  make  the  citizens  res^ 
their  own  Uberties,  instead  of  being  condemned 
to  a  deprivation  of  them.  Here  is  poison  ga- 
thered from  a  flower,  that  iii  construing  a  gra* 
cious  tenderness,  which  I  can  affirm  know-^ 
in^yl»belni^«DdNaV^sttch».taha  a  tiea^ 
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or  estaMiBfafsd ;  and  fa'pfwecntiwi  tnd  ex\ectt<- 
tion  of  fl<Mh  illegal  ana  unjust  pcrvrcfr  anct  au- 
thority by  them  usurped,  Ifth  of  Septeniher, 
96  Car.  2,  iii<  their  eomnnm  cmiMil  aasembted, 

eheraaswilel;  and  without ^he least 8yiiiptmtft)f 
evidesee  to  prove  what  he  says.  It  is  both 
fiMli«h and  false:  For  the  condemnation  was 
Ipetffect  by  the  judgment  monoonced ;  but 
tbe  consequences  of  the  juogment,  recorded, 
eaneenied  only  the  city,  aira  not  the  king- : 
Nay,  the  king,  and  also  the  people  in  general, 
mi^t  hare  fpiined  by  either  a  deroration  or 
eztiBctiOA  of  some  payments,  whereof  the 
rishU  diseontinued,  but  an  hour,  were  irrecove- 
rably lost  to  tbe  city.  And  the  care  of  those 
and  thai  it  m^ht  be  m  his  majesty's  power  en- 
timly  to  redintegrate  the  city,  whose  diminu- 
tkni  m  any  thing  he  did  not  desire,  they  be- 
having themselves  dutifnlly,  was  the  true  rea- 
son* ol^  die  suspension.  And  this  piece  of  ma- 
lice is  sereened  under  *-  it  was  looked  upon,'  that 
is  by  such  as  saw  with  libellous  s|)eetBcles, 
that  littCted  idl  objects  according  to  their  colour. 

«« Then  he  has  left  out  all  9ie  introductory 
part  df  the  speech,  which  shews  the  necessity, 
Mterrity,  and  good  will  of  the  kin^  in-  his  pro- 
cMung :  But  one  must  excuse  hmi,  for  that 
was  none  of  his  business.  But  he  finds  ano- 
tfaenreasiBii  fbr  the  suspension.  Thus  he  bro- 
kttily  states'  it  m  words  of  the  speech.    ^  That' 

thoflgh  *  the  king  bad  obtainedjudgment,' 

*-  it-was  lio^kis  intent  to  prejudice'them  in* their 
*'jpn»«s^esor  customs;'  Themaliciousteiidency 
Of  this  sentence  is-  not  obvious;  but  it  consists 
in  this,  that  the  king  knew  the  judgment  itself 
was'a  prqudioe,  tmitis  a  wronff,  to  the  city  in 
their  properties' and  customs.  We  are,  by  his 
taict,  toundeffonnd  the  matter  so,  althouglv  no- 
thing oatt  be  more  alien  in*  sense,  than  that  iib, 
to  the  purpettof  the  speech.  But  the  meta- 
moiphosis  is^eacterous^y  made,  by  a  petit  alte- 
ratwn  ef  the  word'  though'  put  m  the  place  of 
<  now.'  Which-  ought  to  be  well  attended  to ; 
fbr  the  *  now,'  as  it  is  in  the  speech,  lookv  for- 
ward, and  casts  the  reference  from  the*  judg- 
ment upon.the  consequences:  That'is;  the  king 
is  posa^Bssed,  but  is  vrilltng  tcquit  all  to*  them' 
upon^hoir  oomplianee,  and  attends  then*  an- 
swer. But  *  though'  re^nrs  back  tothe  proceed- 
ings before  the  judgment,  evefttoihe  first  pro- 
oess,«bdre8ts  upon  the  judgment  itsdf  as  in- 
jurious, &0.  if  It  took  place;  and'  so  makes 
the  king  purge  bimselfi  as  saying  he  did  not 
mean  them  subh  an  injury  asSie  iudgment 
was^on,  which  is  the  eame  thing  in  his  sense 
as  injury,  that  is  pr^udioe.  The  speeehmeaiiflr 
that  tbe  city  was  waniednot  to  let  sooh>  a  pre- 
judice run  (since  the  king  had  his  judgment) 
by  preventing  the  entry  ;  buttfae  auuiormeans 
that  the  kin?  owned,  by  his  keeper,  that,  if  he 
did  enter  ju^;nient,  it  was^a  prgudice ;  which, 
heing  in  prep^rtias  and  customs,  that  is  rights, 
must  mean  wrong  and  injui^y,  as  I  said-  bmre. 

*'  Anodier  case  4>f  the  author's  ingenuity  is 
liis  carrying  the  conditions'  no  farther  than 
N*d^  whanaB,thcgrr^«ttt»N''7;  «iidthe 
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madlt,  ^onstknted,  amd  pnbfished  a  certain  law, 
by  them  defiteio  enacted,  for  the  levying  of 
Mf iferal  sums  ni  money  of  aH  the  kiDjfps  «ih- 
jeets^  coming  to  the  public  maikete  widiin  the 

▼evy  n«it,  that  is  N**  4)  shews  that  the  eiee- 
tiotts  were  left  tor  the  common  usages  ef  the 
city.  And  the  rest  shews  the  dispositian 
touching  the  lord  mayor  and  aldeiintn^s  au- 
thority m  the  placing  of  officers  of  an  inferior 
rank.  In  short,  the  king  reserved  only  an  ap- 
probation of  those  officers  duA  are  nanied  N*  I, 
which  he  might,  if  he  saw  cause,  reject,  if  die 
city,  or  a  prevailing  faction  there,  sbeaM,  as 
formerly  they  had  m>ne,  choose  men  who  were 
the  declared  enemies  dThis  person,  authority 
and  government.  And  if  it  be  said,  woold  not 
this  be  to  impose  officers  upon  tbe  city  arbi- 
trarily ?  I  answer)  would  it  not  be  otherwiw 
worse,  fbr  a  faction  in  the  city  to  impose  offi- 
cers upon  the  crown  arbitrarily  ?  But  suppose 
it  to  be  the  city  itself,  and  not  only,  ae  here  it 
was,  a  faction  ;  if  it  must  be  one  or  otiMr,  I 
desiretoknow  whose  trust'is  graMest?  Tlie 
king's  or  their's?  And  on  whi<£  side  the  im- 
posing ought  to  faH  P  On  the  govemorsor  the 
cities,  that,  like  the  rest  of  Ev^huid  (whose 
county  sheriffs  are  nominated  by  the  king)  are 
to  be  governed'  ?  Whatever  trust  is  reposed  in 
them,  IS  for  the  sake  of  government,  whidl  is 
the<  trust  of  the  crown  so  far  delegated  to 
diem  ;  and  then^if  one  must  have  power  to 
impose,  the  principle  or  delegate^  which  ought 
in  common  reason  and  decency  to  be  ?  And  it 
is  to  be  rioted  that  idl  the  omces,  subject  to 
&is  approbation V  are  those  that  bdong  to  go- 
vernment. Other  offices,  that  bdong  to  the 
dty  revenues  and  private  oeconomy,  as  the 
ohamberlain,"  sword-bearer,  &c.  are  all  left 
fine  and  untouched ;  but  no  notice  is  by  our 
author  taked^of  that  part  of  the  speech.  And 
as  to  imposing,  which  the  factious  talkers  so 
mudb  exaggerated,  there  was  nothing  hut  a 
Republican  cant* in  it,  that  carries  afl  thmga  to 
extremity ;  such  as  ages  upon  ages  may  not 
produce ;  whereas  the  evil  to  be  cured  is  fie- 

3uent,  and  now  flagrant.  It  is  to  he  consi- 
ered*  that  the  crown,  fbr  reasons  apparent 
enough,  would  never  be  apt  to  ffive  the  ci^ 
offence*;  nor  would  the  power  of  approhalion 
be  exorcised' by  a  refusaTof  any  whom  all  die 
worid  would  noit  say  were  necesBary  to  he  re- 
fused ;  and'  the  city  itself,  well  Knowing  of 
that  power,  would  never  be  troubled  with  no- 
tion so  much  as  to  labour  dections  fit  to  be  re- 
jected. Therdbre  all  those  pretences  agaiait 
agreeing  widi  the  kingv  with  which  the  fic- 
tion blinded  dM  eyes  of,  and  dared,  die  honert 
ddzens  fhun  appearing  f^  it,  were  no  better 
dian  RepuUican  Fucus.  And  the  audior  iS' 
yet  himself)  fbr  there  are  twu  daasee  in  the 
speech,  very  material  as  to  demonstrating  bis 
majesty's  candor,  which  he  hath  wholly  left 
out,  and  given* no  minute  aooount  of  them  or 
the  matter.  I  do  not  rriterate  them  here  ;  hot. 
that  tfaiey  m^  be  obvious  in  the  readfaMc,  "od 
to  dtesr  a  th»  omiB  tfait*dieMrtlior  Mb  ssf  - 


sions, 
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city  to  sell  their  provimo^ns,  riz.  Of  erery  per- 
80D  for  every  horse-load  of  proTisioiis  into  any 
public  market  withfi)  the  said  city,  brought  to 
sell,  '9d,  per  day.     For  eve^  dorser  of  proW- 


6d.  per  day.  For  every  cart-load  not 
drawn  with  more  than  three  hor8e$,  4d.  per 
day.  If  drawn  with  more  than  three  horses, 
Cif.'per  day.  And  tLat  these  sums  of  money 
-■——■■— 1 1    ■       ■■■    ■  ■  .    - ,     , 

to  submit  to  the  King's  Order  of  Regulations. 
The  proper  wording  should  have  been  to  tlia 
King's  Offer  of  Regulations ;  but  he  tbink» 
the  other  looks  more  tyrannous.  And,  as  to 
what  was  done  afterwards  for  the  city,  and  the 
authori^  and  honour  of  it,  and  how  evenly 
and  fairly  matters  were  carried  for  conserving 
the  rights  and  supporting  the  splendor  of  the 
city  government,  and  how  well  generallv  the 
citizens  were  satisfied  with  it,  no  one  syllable 
in  all  this  Complete  History.  But  only  iaa 
comer,  in  his  annual  list  of  court  prefermoils, 
with  their  taggs,  extracted  from  the  Gazette, 
he  has  (nx>wded  in  the  commissions  granted  by 
the  crown  to  the  lord  mayor  and  sheriffs,  as 
if  they  had  got  good  places  ;  but  nothing  of 
the  nature  and  frame  of  the  city  government 
established  upon  this  seisure.  And  what  of  it  is 
put  here,  looks  as  if  it  bad  been  set  out  of  the 
way  on  purpose  that  nobody  should  stumble 
upon  it ;  and  indeed,  in  the  midst  of  such  a 
catalogfue  of  course,  I  had  almost  overio^ed 
it.  And.  no  wonder  if  passages,  in  such  mas- 
querade, escape  one's  notice ;  and,  if  it  had 
been  slipt  over,  he  must  have  blamed  his.  owu 
ataxy  in  the  disposition  ;  for  I  purpose  to  do 
him  full  right  in  every  circumstance.  It  seems 
that  the  city  had,  by  their  common  council, 
submitted,  but  the  renewal  of  the  charter  was 
not  prosecuted  effectually;  which  might  pro* 
ceed  partly  from  the  good  condition  the  citr 
was  maintained  in  by  the  crown,  of  which  1 
am  about  to  speak,  and,  partly,  because  it  was 
a  business  that,  for  the  misconstruction  which 
the  faction  cast  upon  every  thing  tending  that 
way,  few  cared  to  be  forward  in :  and  man^ 
thought  it  might  stay  for  some  more  propi<- 
p6$f  for  in  this  new  work  ef  his,  he  is  never  |  tious  time,  no  hurt  coming  in  the  interim  to 


pressed  every  thing  that  looks  ftir  upon  the 
crown,  and  extracted  all  that,  with  the  com- 
plement of  his  art,  might  look  ill  or  tyrannical, 
as  he  thinks,  I  have  pot  all  his  extracts  of  the 
speech  in  a  distinct  character,  which,  com- 
pared with  the  whole,  shews  how  better  and 
worse  may  be  counterchanged  if  such  Uberties 
areallow^. 

''  But  this  author  of  our's  is  not  content  to 
cull  and  suppress  to  serve  his  libelloua  purpose, 
but  directly  falsifies.  For  example,  the  speech, 
taking  notice  of  the  better  grace,  if^  more 
early,  says,—'  That  his  miyesty's  affec- 

*  lion  for  the  city  is  too  ^^reat  to  reject  their 

*  suit  for  that  cause,*  that  is  for  the  tardy  ap- 

Elicalion.    This  1  think  is  plain  English.   But 
low  is  it  with  him  ?  y  However  his  majesty 

*  would  not  reject  their  suit  if  they  agreed  upon 
f  tfaeparticularB  the  king  now  require  of  them.' 
This  is  English  too,  but  no  part  of  the  Lord 
Keeper's  Speech.  For  the  clause  imported  a 
declaration  of  the  king's  affection  for  the  city 
99  much,  that,  however  he  might  justly  have 
taken  distaste  at  their  not  applying  till  judg* 
naent  against  them  was  pronounced,  yet  out  of 
affection,  he  would  excuse  them  so  far ; 
wheieupon  the  matter,  in  his  majesty's  int^- 
4ion9,  was  the  same  as  if  they  had  applied  at 
&rst,  and  not  given  any  occasion  of^  offence. 
But  here  the  author  sinks  all  that,  and  repre- 
sents the  king  as  hi^luig  to  make  a  bai^in 
with  them,  or  throwmg  out  to  invite  them  to 
fnipchase  his  pardon  by  accepting  the  terms ; 
as  if  be  were  wheedhng  them,  and  the  law 
bad  done  nothing  at  all.  Such  a  manikin  doth 
be  make  of  majesty  in  this  affair !  But  all  is  of 
jt  piece  ;  aone  can  say  the  author  is  rum  com- 


DeaUb  himself,  that  is  in  his  design,  which  is 
perpetual  libel.  But,  in  his  m^od  of  pro- 
ceediag,  he  is  a  very  Proteus  ;  for  he  could  on 
aome^occasions  as  to  give  a  true  state  of  the 
nation,  bring  in  two  hideous  long  speeolies 
'oerho^jm  beoiuse  they  were-  aH  partial  and 
aidding,  crab- wise,  to  his  side:  but  here  a 
jqieech,  that  states  the  dealing  of  the  sovereign 
with  the  great  city  of  London  upon  a  seisure 
of  all  their  franchises,  than  which  a  greater 
crisis  hath  scarce  happened  in  any  reign,  must 
be  mangled,  depraved,  transposed,  and  altered 
in  matter  and  form,  to  serve  a  false  turn.  An 
Historian  would  have  esteemed  it  an  original 
of  greatest  value  in  such  an  incident,  to  ac- 
eompUsh  his  relation,  by  ^ving  it,  so  material 
as  every  period  of  it  was,  in  the  very  words,  or 
^JTecting  brevity)  a  full  and  true  extract  of 
the  sense  of  it ;  but  an  historian  and  a  libeller 
areas  different  as  hawk  and  buzzard. 

«•  Another  scandalous  concealment  of  the 
•author,  is  the  whole  train  of  consequences  upon 
this  seisure.  He  says  indeed  that  the  common 
-council  determined  by  a  minority  of  18  .voices 

VOL.  VIII. 


the  city. 

**  Now  some  would,  in  such  a  case,,  expect 
to  hear  that  the  courtiers  divided  the  city  re- 
venues amongst  them ;  and  that  no  order, 
property,  or  content,  was  lefl  to  the  public  in 
London  ;  as  if  the  town  had  'been  taken,  or 
dealt  with  as  princes  use  when  they  mulct 
their  towns,  thatare  contumacious,  and,  fallinr 
under  their  power,  slight  their  favoura  ana 
condescensions  to  them,  in  great  sums  of 
money  or  ransom.  For  w£i6  eouki  have 
opposed  the  king's  setting  up  of  an  exchequer 
for  the  revenues,  formeny,  of  the  dfy,  or 
granting  a  commission,  as  upon  an  escheat  to 
tibe  crown  ?  But  so  far  from  this,  that  no  citi- 
zen, most  acquainted,  with  the  public  businets 
aad  forms  of  the  city,  much  less  strangers,  \y 
any  thing  appearing,  or  done,  afler  tne  set- 
sure,  could  puBsibly  (not  knowing  what  had 
past)  imagine  that  Uie  order  and  modd  of  the 
government  there  was  any  way  changed  fiiom 
what  it  was  before  the  seisure.  For  there 
was  the  lord  mayor,  court  of  aldermen,  sword- 
bearer,  town-clerk,  chaioberlaiD,  aad  all  ifi£i' 
3Y 


1059]  STATE  TRIALS,  34  Charles  n.  iS^a.-^ProeeeHi^i  belweenthe  King  [lOfiQ 

•houM  be  paid  to' the  use  of  the  mayor,  com- 
monalty, and  citizens :  and  if  any  refused  to 
pay,  then  to  be  removed  from  his  place  in  the 


nor 


officers  and  attendance,  just  as  before. 
And  the  revenues  of  the  city  were  collected 
and  paid  into  the  chamber,  and  issued  again 
to  the  proper  uses,  without  the  diversion  of  a 
iarthing ;  only  all  this  was  done  by  virtue  of  a 
ro3ral  commission,  as  before  by  a  royal  charter, 
co-operating  with  the  ancient  customs  of  the 
city.  As  tor  instance  :  the  chief  magistrate, 
whether  by  the  name  of  Portreve,  Custos,  or 
Mayor,  was  elder  than  the  corporation.  The 
sheriffs  were  appointed  by  commission,  as  in 
other  counties:  the  aldermen  of  the  wards 
were  established  by  commission  like  that  of 
the  peace.  And,  by  these  means,  all  the  au- 
thorities of  the  law  and  government,  as  well 
as  for  the  disposition  of  the  city  revenues, 
subsisted  as  efmctoally  as  when  the  corporation 
itself  subsisted ;  and  the  external  appearance 
was  in  all  resjiects  the  same ;  whicn  was  an 
unspeakable  content  to  the  good  citizens,  and 
created  such  a  trust  in  the  king,  so  far  as  his 
person  and  authority  needed,  they  would  have 
trusted  any  thing  in  his  hands.  They  saw 
there  was  as  much  care  taken  of  the  city,  as  a 
father  could  take  of  a  child,  and  all  the  counsel 
mnti  ^ill  of  the  court,  not  without  consulting 
and  conference  with  the  most  valuable  citizens, 
was  used  sincerely  for  that  end  ;  and  all  this, 
as  was  declared,  for  the  sakes  of  those  worthy 
citizens,  as  had  becai  eminently  loyal.  But  it 
seems  to  me  that  all  this  lenity  to  the  citizens 
was  an  impediment  to  the  renewal  of  the 
charter,  as  might  have  been  sued  out  in  that 
reign  ;  but,  wl^  all  the  revenues  went  in  the 
Qldchannel,  and  no  prdudice  like  to  accrue, 
the  city  procrastinated  the  doing  of  it,  waiting, 
(as  I  suppose^  for  accident  to  save  them,  that 
trouble,  as  did  really  happen. 

"  But  what  says  our  Complete  Historian  ? 
^  Loss  of  their  liberties,  evident  violation  of 
*  liberty  and  property,* — Good  lack!  When 
A  man  is  sued  at  law  tor  a  trespass,  and  ajuds'- 
meiit  is  had  against  him  for  damages,  and  the 
bailifis  come  wiih  an  execution  and  take  his 
Icettle.  '  Loss  of  his  kettle.'  And  if  a  man 
^irfeits  Jmb  recognizance  in  the  nature  of  a 
jrtatote  stiqple,  and  there  comes  a  <  Capias  si 
'  Laioas  levare'  and  extent  aQ  togeiheTj  *  Vio- 
■*  lation  of  Liljerty  and  Property.  Here  is  the . 
antboir's  politico-legal  sloll!  But  we  have 
lie||rd  xyiuch,  and  are  not  to  forget  that,  about 
this  part  of  his  book,  he  hath  occasion  to  coin 
^■omewhat  extraordinary  to  varnish  over  some 
parlons  measures  (as  he  words  it/but  the  hiw 
terms  hi^  treason)  which  are  drawing  up 
B^inst  him  in  batne  rangee  to  overturn  all 
his  endeavoors,  if  he  cannot  get  somewhat 
mobbish  to  make  head  against  it ;  and,  fat  that 
purpose,  nothing  like  such  ^aculalions  as 
<ho6e  sentences  are;  no  matter  for  sense, 
truth,  or  foundation ;  out  with  it,  something 
vriti  stick.  I  wonder  which  of  his  spirits^ 
taught  bim  that  going  to  law  was  a  Yidatloti 


market.  And  that  by  colour  of  this  law,  the 
mayor,  commonalty,  and  citizens,  for  their 
own  private  gam,  had  illegally,  by  the  space 

of  Property.  Some  such  familiar  spirit  might 
have  disclosed  to  him  what  the  grievances,  if 
any,  were  in  the  proceedings ;  but  the  re^- 
laritv  of  them  was  vindicated,  to  thesatisfactioa 
of  aU  mankind,  by  tjie  Prete  which  laid  every 
instance,  from  time  to  time,  before  them.  Awl 
the  same  diable  miglit  have  enabled  him  to  tell 
us  what  secret  corruption  was  in  the  boBiness. 
If  the  judges  were  scandalous,  ignorant,  or 
any  way  unfit,  the  nation  had  rang  of  it.  Bat 
all  this  is  not  full  enough,  the  author  mv^ 
find  somewhat  else  to  say. 

"  He  observes  the  Court  had  no  way  to  gel 
a  power  over  the  sheriffs,  but  by  taking  away 
the  charter  ;  which  Aiay  be  true  if  he  bid 
used  the  law  ^rm  of  seising  instead  of  taking 
away  ;  for  the  latter  doth  not  imply  a  legal 
process,  as  the  other  doth,  but  rather  a  vioknt 
or  tortious  taking.  As  if  a  man,  by  judgmea^ 
levies  a  debt  upon  my  goods,  to  say  he  exe- 
cuted his  judgment  is  true,  but  that  he  took 
away  my  goods,  without  more,  is  fidse.  Bat, 
as  to  this  power  over  the  sheriffii,  '  which  ones 
*'  effected  would  not  only  give  the  Court  adran- 

*  tage  to  make  a  common  hall,'  is  nonsense ; 
^  the  sherifis,  as  officers,  have  nothmg  to  (k» 
with  the  Uvery,  conynon  ball,  or  oorporatioD^ 
more  than  viith  a  commission  of  assize  aod 
Nisi  Prius,  &c.  They  are  ministers  of  tbs 
law,  and  boand  to  attend  the  chiefinagistiatt ; 
and  had  been  the  same  if  the  city  had  no  pri* 
vilegeof  nommating  them,  but  they  had  coma 
in  by  the  ordinary  shrieval  commission,  as  n 
other  counties.  Both  ways,  charter  and  con* 
mission,  the  office  is  exactly  the  same.  Aa4 
I  mafrel  what  put  it  in  the  author's  head  to 
set  the  sheriffs  upon  making  a  common  hall ! 
I  make  no  doubt  but,  if  the  body  of  the  dty, 
duly  for  such  purpose  asdemhlecl,  should  oiwr 
the  poll  to  ho  taken  by  the  common  serjeaot, 
and  not  by  the  sheriff,  it  nmst  be  so  ;  though 
it  is  confessed  the  la^r  are  more  fit^  becWt 
it  is  a  tumultuous  business,  and  they  are  oon- 
servators  armed  to  keep  the   kiog^s  peace. 

*  But  open  a  gap  for  making  an  House  of 
'Commons too.'  nonderful ignorance!  For, if 
-London  be  a  gap,  the  great  doors  in  all  Bug- 
land  are  op«i  to  let  in  thissnppontitious  HousQ 
of  Ck)mmons  ;  for  doth  not  tne  king  arbitrarily 
appoint  ail  the  sheriffs  of  all  countieB,  save 
one,  and  a  tew  cities  ?  And  yet  we  hate  not 
found  that  the  crown  could  ever  make  sa  • 
House  of  Commons,  nor  ever  will,  by  that 
means,  although  the  sheriffs  of  London  and 
Middlesex  were  appointed  iu  the  same  manner. 
But  *  If  the  city  could  not  hoM  her  own  bj 
law.'    «  Petitzo  einsdem  rei  cujns  petitur  dis- 

*  solutio.'  What  determines  own  but  the  law? 
Put  it  thus ;  If  a  strong  thief  cannot  hold  hi| 
own  (stolen  goods)  by  law,  then  all  lesser  pil* 
ferers  must  tmdUe.  So  -this  worthy  hypo* 
ifaesis  <x>ncludes. 

'«TUe  authortoodi^tbafixftitafoiaar^ 


«« 
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of  Beven  years  nezliiAer  the  making  this  ordi- 
i^oe,  reoeiTed  divers  great  amiiB  of  money,  in 
ail  amooatin^  to  5,000/.  per  ann.  in  oppres- 
lion  of  the  king's  subjects. 

dicuky  and  sneeringly  calls  them  — <  two  hei- 
*  nous  crimes,  no  worse  than  these.'  Admitting 
them  to  have  been  peccadillos,  idthoii^h,  in 
trath,  they  were  heinous  crimes,  what  is  that 
to  the  purpose?  He  is  to  learn  some  law, 
^ough,  by  fits,  he  sets  up  for  a  great  deal ;  as 


And  further.  That  whereas  a  session  of  par- 
liament was  holden  by  prorogation,  and  con- 
tinued to  the  10th  of  January,  39  Car.  2,  and 
then  prorogued  to  the  SOth  of  Jan.  Uien  next : 

terfuge ;  for  he  throws  out  an  empty  bubble  to 
detain  you  from  fixing  an  eye  upon  the  matter, 
that  is  the  uses  for  which  the  money  was  ille- 
gally raised ;  a  thing  never  appearing  in  the 
reasoning  of  the  cause,  and  nothing  at  all  to 
the  purpose.      Then  he  quarrels  that  there 


tbat  a  good  lawyer  wijl  choose  a  trifle,  of  a  iact    were  no  more  than  two  solemn  ai^ngs ;  (ha 


that  is  plain  and  clearly  proved,  to  assign  for  a 
1)reacb  of  a  condition,  though  there  are  other 
matters  of  greater  value  that  ai'e  not  so  punctu- 
ally terminated :  So  the  least  offence  forfeits  a 
franchise  equally  with  the  greatest,  as  was  said 
before.    But  I  have  a  main  suspicion  we  shall 
have  foul    play  about  these  forfeiting  facts, 
when  we  come  at  them.    The  first  he  says  was 
Uiey  made  an  address  to  the  king  for  the  par- 
liament to  sit  to  redress  grievances.    A  man  is 
a  stranffe  falsary  that  writes  matters  of  fact, 
and  hath  a  public  record,  and  that  printed  over 
imd  over  again,  to  confute  him ;  and  firom  such 
authority  here  I  i^rm  this  allegation  of  the 
forfeiture  to  be  false.  It  was  not  ^e  petition,  but 
the  libel  and  defamation  of  the  king  in  public, 
though  shaped  under  the  form  of  a  petition,  that 
was  the  cnme.    A  bare  petition  ordered  and 
pres^ited,  though  in  terms  as  here  is  expressed, 
Aad  been  no  crime  at  all,  and  had  never  been 
aliedged.     But  take  here  the  very  words  of  the 
libel  extracted  from  (be  petition.    '<  Your  pe- 
titioners are  extremelv  surprised  at  the  late  pro- 
i?ogation,  whereby  the  prosecution  of  the  pub- 
lic justice  of  Ihe  kingdom,  and  the  maKing 
necessarjT  provisions  for  the  preservation  of 
vour  m^estv  and    your  protestant  subjects, 
nath  received  interruption."    That  is,  the  king 
had  scandalously  broxe  the  trust  of  his  govern- 
ment, which,  by  the  party  law  of  that  time, 
forfeited  his  crown  and  dignity  to  his  sU^riors, 
those  tbat  affected,  for  treasonable  purposes,  to 
be  called  the  people.    He  co^ld  not  for  his  life 
say  true  that  it  was  not  the  petition,  but  the 
libellous  part  of  it,  that  gave  the  offence^  for 
then  he  nad  wanted  the  popular  chime  of  '  pe- 
tion,'  <  parliament,'  <  gnevances,'  which  are  to 
stabd  for  sense,  truth,  wisdom,  and  every  thing. 
'<  Wliat  coihes  next.^    *  2.    The  citv  had 
'  raised  money  towards  repairing  Cheapside  con  - 
*  duit,  ruined  by  the  fire  of  London.'  What  sig- 
nifies the  use,  tor  which  the  money  was  raisra, 
if  they  had  no  power  to  raise  it?    And  was  it 
nothing  for  the  common  council  of  London  to 
tax  the  people  of  England  coming  to  their 
markets,  which  by  law  were  free,  as  others 
are,  paying  the  usual  and  reasonable  toll? 
They  might  as  well  have  taxed  the  people  that 
came  in  and  out  at  their  gates,  over  the  bridge, 
or  that  walked  the  streets.    But  observe  how 
much  the  king's  counsel  were  in  the  right  in 
pitehiog  upon  these,  two  facts  for  the  for- 
feitures ;   for  here  a  scrpeptine  author  would 
wind  from  under,  but  cannot  plainly  controvert 
4^em :  A^d^  jfpr  tbi»  last,  hf  hath  a  rare  sub- 


is  a  good  friend  to  the  lawyers)  but  pretends  not 
butmer^  were  full  time  allowed  them  to  be 
prepared ;  and  then  to  say  that  two  argumenti 
was  not  enough,  or  all  that  any  suitor  can  ex- 
•pect,  or,  at  any  time  /unless  the  judges  are  m 
doubt  and  desire  it)  happens,  is  ignorant  and 
jidiculous. 

"  But  now  comes  a  wise  sentence.  *  The 
'  judgment  was  observed  to  be  strange  and  un- 
<  warrantable,  for  it  was  without  any  reasons 

*  given.'  Where  doth  this  profound  lawyer 
find  that  a  sentence  declax]^,  without  reasons 
given,  b  not  warrantable?  Or  whether  rea« 
sous  or  no  reasons  make  any  difference  in  the 
behaTiour  of  the  judg«%s;  as  if  they  did  not  do 
right  in  judjnng  according  to  law  without  rea- 
sons given  r  Not  long  since,  a  great  chief  of 
the  law  gave  a  judgment  in  his  court  touching 
a  case  of  nobility,  and  was  urged,  in  an  higher 
tribunal,  to  give  his  reasons  why  he  gave  that 
judgment ;  whereto  he  conformed,  saving,  tbat 
'  the  reason,  why  be  gave  judgment  ibr  the  de- 
'  fendant,  was  that  he  was  satisfy  in  his  con- 

*  science  that  the  law  was  for  him.'    The  form 
of  the  court  is  '  consideratum  est  per  curiam 
'  quod,  <&c.'  and  saying  that  the  plaintiff  must 
have  his  judgment,  is  as  warrantable  as  if  it 
were  done  with  six  hour's  talk.     New  hisyor  is 
a  wise  one.    Every  student  knows  that  the 
aiguing  of  the  judges  in  giving  judgment,  is  for 
the  pure  sake  of  learning,  for  the  benefit  of  tha 
bar  and  students  of  the  law,  and  to  appear  can- 
did to  them  to  whose  capacity  it  is  directed,  and 
not  for  any  authority  to  the  judgment.    Bui 
the  case  here  was  that  the  party  men  attended, 
with  their  short-hand  writers  at  their  elbows,  to 
take  what  might  incautelously  (if  any  things 
should  so)  slip  from  the  luouths  of  the  judges^ 
for  matter  of  accusation ;  and  they  were,  in 
great  measure,  frustrated  of  that.     But  I  have 
often  had  cause  to  suspect  the  author's  truth, 
when  he  reaches  out  so  far  for  nothing,  and  do 
therefore  guess  that,  after  all,  very  good, rea- 
sons were  given  by  the  judges ;  and  whoever 
will  look  upon  the  print,  may  be  satisfied.   Mr. 
Justice  Jones,  the  chief  judge  in  the  absence  of 
the  chief  justice  Saunders  (who  bad  been  apo- 
plectic) for  the  whole  court  pronounced  the 
judgment  with  reasons  and  authorities  cited, 
whiph  were  material  but  short ;  and  that  gave 
the  offence,  because  they  afforded  no  handles  of 
caption  or  crimination.     I  shall  subjoin  the 
very  words  of  tha^  venerable  judge,  as,  by  the 
supervision  of  the  party  lawyers,  they  are 
printed.    He  said: 
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thority,  asBUmed  upon  themselres  *  ad  oeosen- 
'  dum  et  judicandum  dictum  domumm  ngmOf 
*■  et  prorogatioDein  parliamenti  per  dfloiiDain 

<  rporpin  mo.  faM  *     Ani4  tki>n  nnil  t}i«»n>  in  MMIft* 


'  The  mayor,  commonalty,  and  citizens,  13th 
Jan.  32  Car.  2,  in  th^  common  council  as- 
semble<),  unlawfully,  maliciously,  advisedly, 

and  Bcdjtioasly,  and  without  any  lawful  au- 

— •-  -  -  -  I 

**  '  1.  That  a  corporation  a ja^ejfate  might 

<  he  seized,  that  the  statute  28  Ldw.  3,  c.  10,  is 

*  express  that  the  iranchises  and  liberties  of  the 

*  city,  upon  such  defects,  shall  be  taken  into 

*  the  king^'s  hands.  That  a  body  politic  may 
*•  oifend-  and  be   pardoned,    appears    by    the 

*  general  article  of  pardon,  1 2  Car.  2,  whereby 

*  corporations  arc  pardoned  all  crimes  and  ot- 

*  fences:    And  the  act  for  regulating  corpora- 

*  tions  13  Car.  2,  which  provides  that  no  cor- 
'  poralion  shall  be  avoided  for  any  tlvinsp  by 
'  tliem  misdone,  or  omitted  to  be  dotfe,  shews 
'  also  that  their  cliatters  may  be  avoided  for 

*  tilings  by  them  misdone,  or  omitted  ta  be  done. 

*' '  2.  That  th^  exaction  and  taking  money 

<  by  a  pretended  by-law,  was  extortion,  and 

*  a  forfeiture  of  the  n*anchise  of  being  a  corpo- 
*■  ration. 

-  '* '  3.  Tliat  the  petition  was  scandalous  and 

*  libellous,  and  the  making  and  publishing  it  a 
•'forfeiture. 

'  '< '  4.  That  the  act  of  the  common  council  was 
'the  act  of  the  corporation. 

'^  *  5.  That  the  matter,  set  forth  in  the  record, 
'  did  not  excuse  or  avoid  these  forfeitures  set 

*  forth  in  the  replication . 

*^  '  6.  That  the  information  was  well  founded. 
- ."  '  And  thereupon  judgment  was  given  for 
*the  kms,  by  the  opinion  of  the  whole  court.* 
Bnt  shall  an  f^uthor  have  credit  in  any  thing, 
that  is  bold  to  say,  untruly,  that  it  was  with- 
out any  reasons  g^venP 

**  But  now,  says  the  author,  it  was  '  by  two 
judges  only.'  These  are  hedge  objections. 
When  nothing  can  be  said  against  the  matter 
they  fall  upon  the  maimer,  and  in  circumstances 
hot  material.  It  were  a  dainty  government 
•that  could  please  those  that  are  reeved  not  to 
be  n!cased,  or  obviate  objections  that  are  of 
nutiung  at  all !  Biit  still  I  suspect  our  author 
is  not  true.  8auuders  was  absent  indeed,  about 
which  the  author  hatha  tale,   viz.  *  That  he 

*  said  why  do  you  trouble  me  that  j^ou  know 

*  nave  lost  my  memory  ?'  But  it  seems  that  in 
open  court,  two  iudges  (as  they  declare)  at  his 
desii-e,  reported  his  opinion  to  be  for  the  judg- 
ment *j  and  this  the  author  thinks  to  enervate 
with  *  tale  for  which  he  hath  no  authority. 
Whether  shall  we  believe,  the  judgt»s  upon  their 
duty  and  oaths,  or  a  chimeric  inference  from 
his  story  ?  But  here  it  is  usually  so  ;  when 
the  fact  cannot  be  proved  or  disproved,  some 
enigmatic  sentence  is  brought  forth,  from 
^vhence  a  reader  of i.imself  shall  be  inclined  to 
suppose  it.  The  author  could  not  touch  upon 
the  calamity  that  fell  upon  the  lord  chief 
justice  Hales  before  he  gave  judgment  for 
Bemardiston  against  Soams ;  thougnhis  lord- 
ship was  deplorably  altered  from.what  he  was: 
for,  from  the  most  temperate  judge  that  ever 
cat,  he  became  the  most  iropotently  passionate 
that  ever  waa  seea.    These  thbgs  are  scarce 


regem  sic  fact.'   And  then  and  there  in  eom- 

decent,  or  fit  to  be  remembered,  bnt  the  author's 
gross  partiahty  forces  it  from  me.  Obserre 
ai'terwards  a  reason  the  author  ^es  for  the 
reporting  the  opinion  of  the  chief  justice  con- 
current with  th&n  present;  than  which  no- 
thing is  more  usually  done  on  like  occasions  in 
Westminster-hall.  *  To  confirm,'  says  he,*  their 
'  jndc^ment  by  better  authority  th&n  their  own  ;' 
ibis  19  false,  for  the  better  authority  was  in 
court,  though  the  chief  was  absent.  As  fi»r  the 
folly  of  the  remark,  I  think  no  words  need  be 
spent  upon  it.  But  still  we  lose  oar  labour, 
for  the  very  fact,  that  leads  to  all  this  in  onr 
author,  is  false  ;  that  is  two  judges  only,  for 
there  was  Jones,  Withins,  and  RaymondL 
See  the  force  of  libel,  that  can  make  three  be- 
come but  two.  I  shall  here  oondude  these 
notes,  about  the  Quo  Wammto  against  the  city 
of  London,  with  recommending  to  the  curiow 
(in  law  matters  at  least)  the  reMing  of  the  \oag 
ar^ments  of  this  case,  as  they  are  reported  in 
prmt,  for  there  will  be  diversion,  as  well  as 
learning,  in  observing  some  points  maintained  ; 
as  that  the  common  council  were  net  the  body , 
but  deputies:  that  corporations  areimmoital, 
and  divers  other  strange  tenets  for  upholding* 
the  argument  on  the  city's  side.  Which  sheir 
that  importunate  people  will  affirm  any  thingf, 
to  serve  turns,  though  never  so  senseless ; 
hoping  some,  that  understand  little,  or  are 
very  willing,  will  give  credit  upon  their  au- 
thority :  and,  if  justice  must  stay  till  such 
importunes  are  satisfied,  there's  a  nephu  uUra 
of  all  law. 

'<  It  would  make  one  grin  to  obserre  the 
author's  come-off  from  this  and  the  rest  of  the 
charters  in  this  time ;  which  he  hath  most 
historically  contrived  to  do  by  subjoining  ». 
piece  of  that  foul  libel  that  1  ^ve  a  censure  of 
before,  and  now  stands  bare-faced  in  his  Com? 
plete  History.  It  was  penned  with  all  the  venom 
the  wit  of  an  enraged  and  exploded  &ction 
could  invent,  and  in  words  utter.  This  mediod 
of  historiography  is  without  example  amon^ 
civilized  nations ;  and,  however  bai^barous  ages 
may  be  valued  for  precedents  of  the  like,  the 
brass  will  not  be  found  in  them  that  shines 
here.  Our  ordinary  anecdotarians  make  use 
of  libels,  hut .  do  not  declaredly  transcribe  and 
ingraft  them  into  their  text,  as  our  hypobcdist 
hath  done  here,  and  in  numerous  other  places 
of  his  book.  But  he  seems  to  r^oice  in  this, 
which  comes  up  to  the  height  of  his  ambition  in 
figurative  scandal  upon  his  late  sovereign,  and 
the  ministry  of  that  time,  so  much  that,  upon 
the  strength  of  his  own  wit  or  courage,  he  did 
not  dare  to  attempt  half  so  high.  I  do  not 
mean  out  of  any  fear  of  his  person,  for  that 
is  insconted,  but  of  infamy ,  which  he  is  forward 
to  deserve,  but  loth  to  suffer;  and  therefbie 
deals  forth  his  mtr^a  by  the  hirelinfips  of  ^e 
times>  that  he  might  not  stink  in  all  canp»« 


•n 
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sembled,  to  the  king  should  be  exhibited ;  in 
which  said  Petition  was  eoDtained, 

That  by  the  prorogation,  the  prosecution-  of 
the  pubhc  justice  of  the  kingdom,  and  the 

which  he  had  now  found  to  be  the  very  root  of 
the  faction. 

^<  This  his  majesty,  and  all  wise  and  good 
men  perceiFed,  could  be  no  other  ways  done, 
than  fintby  reducing  die  elections  of  the 
Sherifisof  liOndon  to  their  ancient  order  and 
rules,  that  of  late  were  become  only  a  business  of 
blamour  and  violence  :  And  tiien  to  make  in- 
quiry into  the  validity  of  the  city  charter  itself; 
which  an  ill  party  of  men  had  abused  to  tW 
danger,  and  would  have  done  it  to  the  destruc- 
tion of  the  government,  had  they  been  suffered 
to  go  on  never  so  little' farther  uncontrouled: 

**  In  both  these  most  just  and  necessaQr  un- 
dertakings, the  righteousness  of  his  majesty's 
cause  met  with  an  answerable  success.  'First 
notwithstanding  all  the  tumultuous  riots  the  fac- 
tious party  committed,  to  disturb  the  peaceable 
,  issue  of  that  affair ;  yet  the  undoubted  rie^ht  of 
the  lord  mayor's  nominating  the  eldest  sheriff, 
was  restored  and  established  :  And  so  the  ad- 
ministration of  justice  once  more  put  in  a  way 
of  being  cleared  from  partiality  and  corruption. 
And  then  a  due  judgment  was  obtained,  by  an 
equal  process  ot  law,  against  the  charter  itself, 
and  its  franchises  declued  forfeited  to  his  ma« 
jesty." 

"  His  majesty  cannot  but  esteem  this  to  have 
been  equalled  by  none  but  that ;  that,  in  so 
dangerous  a  junction  of  public  afiairs,  he  has 
met  with  so  many  unfeigned  testimonies  of 
love  to  his  person  and  zeal  to  his  government, 
from  ail  degrees  of  men  in  the  nation. 

"  And  if  some  have  swerved  from  their  duty, 
yet  his  majesty's  indignation  and  resentment* 
against  Uiem  are  overwhelmed  by  the  com- 
fortable remembrance  of  the  far  greater  and 
better  number  of  those  who  stood  by  him  in 
the  severest  trials. 

'^  So  his  majesty  has  just  reason  to  acknow- 
ledge, the  main  body  of  the  nobility  and  gentry- 
has  done  :  So  has  the  whole  sound  and  honest 
part  of  the  commonalty :  1^  the  great  foun  - 
tains  of  knowledge  and  civility,  the  two  uni- 
versties :  So  the  wisest  and  most  learned  in 
the  laVvs  :  So  the  whole  clergy,  and  all  ti)e  ge- 
nuine sons  of  the  church  of  England:  A 
church  whose  glory  it  is,  to  have  been  never 
tainted  with  the  least  blemish  of  disloyalty.  - 

**  His  majesty  cannot  here  forbear  to  let  the 
world  knew,  what  entire  satisfaction  he  4)as 
taken  in  one  special  testimony  of  his  subjects 
ailections^  whence  through  God's  gracious 
providence  the  monarchy  has  gained  amost  con- 
siderable advantage,  by  means  of  this  very 
conspiracy ;  And  it  is,  that  so  great  a  number 
of  the  cities  and  corporations  of  this  kingdom, 
have  since  so  freely  resigned  their  local  immu- 
nities and  charters  into  his  majesty's  hands ; 
test  the  abuse  of  any  of  them  should  ftgaia 
hereafter  prove  hazardous  to  the  just  preroga- 
tires  of  the  crown. 


mon  coaneil  assenbkd,  M  ^e  their  voles 
«nd  order,  that  a  certain  Petition  under  the 
Aame  of  the  mayo?,  aldermen,  and  commons 
of  the  city  of  London,  in  common  council  as- 

n'les,  and  so  be  iband  out  bythooe  that  other- 
wiae  do  not  know  him.  Else  why  doth  he 
not  speak  for  himself  and  stand  to  it  P  Then 
the  abuse  of  religion  and  scripture,  most  athe- 
istically  held  forth  in  this  excerpt  of  a  libel,  had 
been  ail  his  own ;  and  the  scandal  hod  been 
carried  on  by  the  strength  of  his  own  genius. 
So  in  the  fml  joy  of  this  fine  piece  of  property 
libel  I  leave  hira,  and  pass  on  to  other  matters 
which  he  supplies  so  copiously,  I  think  I  shall 
never  have  done  with  him. 

'*  I  cannot  pass  by  a  marnnal  index,  which 
points  to  a  list  of  hard  and  aibitrary  judgments, 
as  the  author  calls  them ;  and  why  not  a  list 
also  of  good  and  righteous  jadgmentB  ?  For 
rare  the  time  afforded  some ;  and  it  had  been 
but  equal  to  have  shewed  them  as  well  as 
othefs.  The  reason  of  which  partiality  hath 
been  given  dearly  enough  alrrady,  viz.  apo- 
logy to  be  dressed  up  to  palliate  the  intended 
rebellion,  discovered  at  the  Rye,  which  a  re- 
verend person  (on  .  an  unhappy  occasion) 
termed  some  stirs.  But  now  I  am  concerned 
shout  the  justice  of  his  method  of  writing.  He 
fills  a  few  columns  with  concise  accounts  of 
divers  cases  of  persons  questioned,  and  some 
i^nnished,'  for  misdemeanors,  being  thereof 
legally  convict.  And  here  is  his  notion  of  hard 
and  arbitrary ;  but  it  is  only  when  the  poor 
sufferers  ai«  of  his  party.  It  was  not  so  in  the 
time  of  Gates ;  then  all  the  condemnations 
were  the  justice  of  the  nation,  against  the  least 
of  which  no  man  durst  whisper.  I  looked  over 
these  cases,  as  any  one  else  may  do,  and,  by 
any  thing  he  shews,  could  not  discover  the  cir- 
cumstances of  them.  It  must  be  a  nice  report 
that  verifies  his  index  against  the  justice  of  a 
nation.  No  historian^s  words  will  be  taken 
summarily  to  that  purpose,  without  alled^ng 
how  and  in  what.  Shall  the  public  adminis- 
tration of  the  laws  be  defamed  as  tyrannous  and 
onpressive,  against  the  unimpeached  authority 
y>rthejudges  that  act  upon  oath,  on  no  better 
ground  than  this  man's  dixit  f  especially  when 
it  stinks  of  a  faction  ?  I  shall  instance  but  in 
one  or  two  of  these  cases ;  the  first  is  that  of 
HoUoway,  fbr  the  treason  of  the  Rye  Plot. 
He  confessed  the  whole  orime  at  large,  as,  in 
the  print  before  his  trial,  appears.  This  is 
a  choak-pear  to  the  author;  and  he  can 
come  off  It  no  better  than  by  saying  that  *  he 
*'  seemed  to  confess,'  and  just  so  he  seemed  tobe 
bahged.'* 

Tlie  time-serving,  despicable,  worthless 
Sprat  (see  some  account  of  him  in  his  Case, 
A.,  n.  1692,  in  this  Collection)  says,  concerning 
this  matter : 

,  '*  His  majesty  foreseeing  how  destructive, 
iti  time,  the  effects  of  so  g^reat  and  growing  a 
nuBchief  would  be,  fesolved  at  length,  after 
many  iotcdenible  proTOcatioiui^  to  strike  at  that 
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makinff  necessary  provision  for  tbe  preservation 
of  the  king,  and  ot  his  Protestant  subjects,  had 
received  interruption.  And  that  the  mayor  and 
commonalty,  and  dtizens  in  the  same  comimon 

**  This  bis  majesty  declares  he  esteems  as  the 
peculiar  honour  of  his  reign  ;  being  such,  as 
none  of  the  most  popular  of  all  his  late  royal 
predecessors  could  have  promised  to  themselves 
or  hoped  for.  Wherefore  his  maiesty  thinks 
himself  more  than  ordinarily  obhged  to  oon- 
tinae,  as  he  has  hitherto  begun,  to  shew  the 
greatest  moderation  and  benignity,  in  the  exer* 
ciseof  so  great  a  trust :  Resolving  upon  this 
occasion,  to  convince  the  highest  pretenders  to 
the  commonweal ;  that  as  uie  crown  was  the 
first  original,  so  it  is  still  the  surest  guardian  of 
all  the  people's  lawful  rights,  and  privileges.'* 
See  the  True  Account  and  Declaration  of  the 
Horrid  Conspiracy,  etc.  pp.  7  et  seq.  164  et  teg- 

Mr.  Fox  says : 
'  <'  The  city  of  London  seemed  to  hold  out  for 
a  certain  time,  like  a  strong  fortress  in  a  con- 
quered country ;  and,  by  means  of  this  citadel, 
Shaiiesbury  and  others  were  sav^  from  the 
vengeance  of  the  court.  But  this  resistance, 
however  honourable  to  the  corporation  who 
made  it,  could  not  be  of  long  duration.  The 
weapons  of  law  and  justice  were  found  feeble 
when  opposed  to  the  power  of  a  monarch,  who 
was  at  the  head  of  a '  numerous  and  bigotted 
|>art  of  the  nation,  and  who,  which  was  most 
material  of  aD,  had  enabled  himself  to  govern 
without  a  parliament.  Civil  resistance  in  this 
country,  even  to  the  most  illegal  attacks  of 
royal  tyranny,  has  never,  f  believe,  been  sue- 
eessfbl,  unless  when  supported  by  parliament, 
or  at  least  by  a  great  party  in  one  or  other  of 
the  two  houses.  The  court,  having  vnrested 
irorothe  Livery  of  London,  partly  by  corruption 
knd  partly  by  violence,  the  tree  election  of  their 
mayor  and  sherifis,  did  not  wait  the  accom- 
plishment of  their  plan  for  the  destruction  of 
the  whole  corporation,  which,  from  their  first 
success,  th«y  justly  deemed  certain ;  but  imme- 
diately proceeded  to  put  in  execution  their  sys- 
tam  of  oppression."    Fox's  James  2,  p.  48. 

It  appears  that  the  seizure  of  the  Charters 
^f  Corporations  in  England  ditl  not  satisfy  the 
stomacn  of  the  great  revenge  of  Charles  the 
Second  and  his  orother : 

$'  Le  Roi  d'Aogleterre,"  writes  Barillon  to 
^uis  14,  Dec.  7,  1684,  (see  Appendix  to  Mr. 
.  jPox's  Historical  Work) :  '*  a  donne  le  gouveme- 
inent  de  la  Nouvelle  Angleierre  au  Colonel 
Kerque,  qui  ^toit  auparavant  gouvemeurde 
Tanger.  II  y  avoit  eu  devant  one  Compognie 
^tablie  par  des  lettres  patentes  du  Roi  Jacques, 
qui  gouvemoit  avec  une  autorit^  presque  souve« 
raine  et  indj6pendante  les  pays  compris  sous  le 
gouveroement  de  la  Nouvelle  Angleierre.  Les 
privif^ges  de  cette  Compagnie  ont  €X/k  cassis  au 
^nc  Royal,  et  sa  Majesty  Britannique  est 
reutr^  dans  la  pouvoir  de  donner  une  nouvelle 
forme  au  gouvemement,  et  d'etablir  denouvd- 
(bs  loiz,  cous  ksquelles  les  hai^^itaas  de  ces  pays 


council  assembled,  did  unlawfully,  midiciou4y, 
advisedly,  and  seditiously,  and  with  ipteotioa 
that  the  said  PetiMon  should  be  di^iened 
amongst  the   king's  subjects,   to', induce  sa 

doivent  viyre  k  I'avenir ;  cela  a  donn^  liea  & 
une  deliberation  dansle  Conseil  secret  La 
question  a  4te  trait^e  4  fonds,  si  I'on  y  introda- 
roit  le  roeme  gouvemement  qui  est  ^tabli  en. 
Angleterre,  ou  ^i  I'on  assnjettiroit  ceux  qui 
vivent  dans  ces  pays-lsi  aux  ordres  d'un  goufer- 
neur  et  d'un  conseil,  qui  auroienten  leurs  maint 
toute  I'autorite,  sans  ^tre  obligi^s  4  gar^ 
d'autres  regies,  qu^  celles  qui  leur  seroient  pro- 
crites  d-ici.  Milord  Halifax  a  pris  le  part;  ds 
soutenir  avec  v^h^mence  qu'il  n'y  avoit  poiot 
lieu  de  douter  que  les  memes  loix,  sous  1»* 
(juelles  on  vit  en  Angleierre  ne  dussent  ^tre  ^tab- 
lies  en  un  pays  compose  d'Aoglois.  II  s'estfort 
6tendu  sur  cela,  etn'a  omis  aucune  des  raisons, 
par  lesquelles  on  pent  prouver,  qu'un  ^uver- 
nement  absolu,  n'est  ni  si  heureux,  ni  a  assur^ 

Sue  celui,  qui  est  temper^  par  le«i  loix,  et  qui 
onne  des  homes  si  I'autorite  du  prince.  u% 
exag^r^  les  inoonv^niens  du  pouvoir  souveraio, 
ets'est  declare  nett^nent  qu'il  ne  j^nvoit  ptt 
s'accommoder  de  vivre  sous  un  roi  ^ui  aur^ 
en  son  puvoir  de  prendre,  quand  il  lui  plairoi^ 
I'argent*  qu'il  a  <&ns  sa  poche.  Ce  disooars 
fut  combattu  fortement  par  tons  les  autres  mi* 
nistres,  etsans  entrer  dans  la  question,  si  uns 
forme  de  gouvemement  en  g^n^ral  est  xneil* 
leure  queT'autre,  ils  soutinreiit,  que  sa  BIa|c8t£ 
Britannique  pouvoit,  et  devoit,  gouvemer  des 
pays  si  eloign^  de  I'Angleterre  en  la  manibrd 
qui  lui  paroitroit  la  plus  convenable  pour  main- 
tenir  le  pays,  en  I'^tat  auquel  il  est,  et  poor  ea 
augmeuter  encore  les  forces  et  la  richesse. 
Pour  celail  fat  r^solu,  qu'on  n'assujetterott 
point  le  gouverneur  etle  conseil,  k  faire  des  as- 
semblies de  tout  le  pays,  pour  faii-e  des  impo- 
sitions, et  r%ler  les  autres  mati^res  importaples, 
mais  que  le  gouverneur  et  le  conseil  feroit  oe 
qu'ils  jugeroient  4-propos,  sans  en  rendre 
compte  qu'a  sa  Msyest!^  Britannique.  Cette 
afiaire  n'est  peut-^tre  pas  en  elle-m^me  fort 
importante ;  maisM.  le  Due  d'York  s'eneft 
servi,  pour  faire  connoitre  au  Hoi  d'Aogleterre 
combien  il  y  a  d'incoov<^*niens  de  laisaer  dans 
le  secret  de  ses  affaires  un  homme  aussi  oppos6 
aux  int^r^ts  de  la  royaut€  qu'est  Milord  Hali- 
fax. Madame  de  Portsmouth  alemSmedes- 
sein,  et  Milord  Sonderland  pouvoit  ne  Hen 
desirer  avec  plus  d'ardeur,  lis  croieot  Tun  et 
I'autre  y  pouvoir  r^ussir  ayec  un  peu  de  temp&<\ 

Governor  Hutchinson  in  his  History  of  the 
Colony  of  Massashusets  Bay  throws  someligbt 
upon  this  business.  He  mentions,  that  "  In 
1680,  (a)  a  letter  had  been  received  under  tbs 

"  (a)  Lord  Culpeper  governor  of  Virgiiua 
came  to  Boston  the  24th  of  August  this  year  in 
his  return  to  England. 

**  It  appears  by  the  records  that  the  bon.  Geo. 
Russell  u  supoose  a  younger  brotlier  to  die 
celd^rated  lord  Kussell)  wasia  New-Engiandift 
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opiiiion  in  tbem,  that  the  said  king  by  pro- 
roeuiti|f  the  parliament,  had  obstructed  the 
public  JQstice,  and  to  incite  the  king's  subjects 
to  hatred  of  the  king's  person  and  government, 


kinff's  sign  manual,  charging  the  colony  trith 
ne^ectbgto  send  over  other  agents  in  the  room 
of  niose  ^vnio  had  obtained  leare  to  return,  and  re- 
hiring that  they  be  sent  in  three  months  after  ^ 
receipt  of  the  letter,  and  that  they  come  prepar- 
ed to  answer  the  claim  which  Mason  had  made  to 
the  lands  between  Nanmkeag  and  Merrimack. 
Immediately  upon  the  receipt  of  this  letter,  the 
court  chose  two  agente,Mr.  Stou^hton  and  Mr. 
Nowell,  and  instructions  were  drawn  up,  but 
both  of  them  peremptorily  refused  to  engage  in 
the  aflfair  ;  Mr.  Stoughton^  notwithstaniOng  the 
exceptions  some  had  taken  to  his  former  con- 
duct, being  strongly  urged  to  it.  As  for  Mason's 
claim,  it  was  looked  upon  as  groundless  and 
extravagant,  and  the  court  gave  themselves  but 
little  concern  about  it  further  than  to  observe, 
that  if  he  had  any  pretence  to  the  lands,  his 

1680  and  presented  'with  the  freedom  of  the 
colony.  Mr.  Richard  Salstonstall,  son  of  sir 
Richard,  returned  this  year  after  many  years 
absence,  and  was  again  chosen  fhrst  assistant, 
and  so  the  two  succeeding  years.  He  went 
back  to  England  beforel08d,  imd  died  atHulme, 
April  fi9th  1694.  Bf8  letter.  He  left  an  estate 
in  Yorkshire.  Mr.  Saltonstall  was  related  to 
Mr.  Hamden,  who  like  his  ancestors  was  a  true 
friend  to  New  England.  InU  letter  from  Mr. 
SahonsuU's  daughter,  dated  May  1694,  I  find 
this  little  piece  of  English  history.  **  The 
court  is  altered  as  well  as  other  places,  Mr. 
H n  was  to  wait  on  master  and  all  look- 
ed very  smooth.  He  asked  him  concern- 
ing the  report  he  heard  (this  was  a  second  time 
not  that  mentioned  in  my  other  letter)  he  said 
no,  no,  there  was  nothing  in  it,  he  did  not  in- 
tend to  remove  him.  lie  kissed  hands,  and 
that  night  a  new  commissbn  was  granted  to  a 
young  person  under  30  years  of  a^,  who  they 
say  must  go  before  all  the  grave  judges.  His 
▼irtues  may  i)e  wrote  in  a  little  room  but  not 
bis  vices.  A  few  days  after  the  archbishop  was 
sent  to  ten  him  how  well  he  was  esteemed,  but  he 
growing  into  years  might  like  his  ease.  If  he 
would  be  loi^  or  earl,  he  should  be  either,  or 
buve  any  pension.  To  the  first  he  answered 
that  he  would  die  a  country  gentleman  of  an 
ancient  family,  as  bis  was,  ana  honour  enough 
for  him.  For  the  second,  he  said,  he  should 
not  take  the  king's  money,  and  the  king's  ser- 
rants  want  brc»d,  he  always  spake  against 
giving  pensions  to  others,  ano  at  such  a  time  as 
this  It  was  a  great  oppression .  While  he  had  a 
roll  and  can  of  beer  he  would  not  take  the  king's 
money.  It  is  wondered  at  by  many,  consi- 
dering how  useful  he  was  in  the  year  88  and 
£>lkiwi]ig — but  enough  of  this." 

"1  hope  the  ftiendship  shewn  by  the  family 
of  Hamnlen  to  New-England  will  excuse  my  in- 
serting this  anecdote,  although  it  has  no  rda- 
Usm  to  theaffura  of  thft  oobay. 


and  to  disturb  the  peace  of  the  kingdom,  did 
order  thai  the  said  Petition  should  be  printed, 
and  the  same  was  printed  accordingly  to  the 
intent  and  purpose  aforesaid. 

title  would  be  fairly  tried  upon  the  spot,  where 
by  law  according  to  the  opinion  of  the  attorney 
and  solicitor  g^eral  in  1677,  it  ought  to  be 
tried.  After  this  Randolph  (b)  brought  ta 
Boston  the  king's  letter  of  October  the  21st 
1681,  (c)  complaining  ^  that  the  collector  had[ 
not  been  able  to  execute  his  office  to  any  effect, 
that  attachments  had  been  brought  against  him 
and  bis  officers  fordoing  their  duty,  £at  he  had 
been  obliged  to  deposit  money,  before  he  could 
bring  an  action  against  offenders,  that  appeals^ 
in  matters  relating  to  the  revenue,  had  been  re- 
fused, and  that  they  had  seized  into  their  hands^ 
the  moiety  of  forfeitures  belonging  to  his  ma-^ 
jestybylaw."  It  was  therefore  required, '' that 
fit  persons  be  sent  over,  without  delay,  to  an- 
swer these  complaints,  with  powers  to  submit 
to  such  regulations  of  government  as  his  ma- 
jesty should  think  fit,  that  restitution.  be,inade 
of  all  monies,  levied  from  the  officers,  thai  ibw 
be  encoura^^  in  putting  the  acts  of  trade  m 
execution  without  charpfe,  as  in  England,  that 
an  account  be  given  of  forfeitures  recdrod,  and 
that  appeals  be  allowed."  The  court  denied  the 
charee,  and  said  in  tiieir  answer,  **  that  Mr. 
Randolph  was  acknowledged  collector,  and  his 
commission  enrolled,  that  no  suits  had  been 
countenanced  against  any  officers,  except  where 
the  subject  had  been  unjustly  Tcxed,  that  tliey 
knew  of  no  forfeitures,  except  a  fine  upon  a 
master  of  a  ship  for  abusing  the  government, 
that  tfiey  would  encourage  his  officers,  and  re* 
quire  no  deposit  for  the  future ;  but  as  to  ad« 
mitting  anpeab,  they  hoped  it  would  be  fur- 
ther considered."  However,  the  sending  over 
agents  could  be  no  longer  dehyed.  At  a  00011* 
called  in  Feb.  1681,  v^en  his  majesty's  letter 
by  Mr.  Randoloh  was  read,  they  determined 
to  come  to  the  cnoice  of  agents.  Mr.  Stough^ 
ton  and  Mr.  Dudley  were  chosen,  the  Court 

*'  (b)  In  April  1681,  Randolph  setup  a  pro- 
test on  the  exchange  in  Boston,  against  the 
acts  of  the  court. 

"  (c)  As  for  the  large  and  particular  ac- 
count you  are  pleased  to  give  me  of  the 
concerns  of  the  country  in  seneral,  your's 
was  sent  either  to  me  to  my  nonse  here,  by 
Mr.  Randolph,  where  i  have  been  for  some 
weeks,  and  do  intend  to  stay  some  weeks 
longer  so  that  I  doubt  Mr.  Randolph,  by  whom 
I  send  this,  will  be  gone  ever  I  come  to  London, 
but,  when  I  shall  m  there,  I  shall  endeavour  to 
inform  myself,  the  best  I  can,  how  matters  do 
stand  as  to  your  colony,  and  shall  do  them  the- 
best  service  and  friendly  offices  I  can,  and  it 
win  be  very  well  and  advisable,  that,  upon 
Mr.  Randolph's  arrival  matters  relating  to 
trade  be  so  settled,  as  that  there  be  no  further 
just  cotnplaints  upon  that  account.  Sir 
George  iSowning's  letter  to  governor  Brad- 
street,  Eaft-Hadley,  Sept.  S8,  1681. 
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By  which  the  mayor,  ooromonalty,  aod  citi- 
zens aforesaid,  the  privileg^e,  liberty,  and  fran- 

neine  much  divided.  Mr.  Stou^hton  agaiu 
btteny  refused,  and  Mr.  Richards  (d)  was 
chosen  in  his  stead.  The  design  of  taking* 
away  the  charter  became  every  day  more  and 
more  evident.  Agents  impowered  to  submit 
to  r^ulations  of  government,  were;  in  other 
words,  agents  impowered  to  soriender  their 
charter.  However,  the  general  court  would 
have  been  glad  to  put  a  more  favourable  con- 
struction upon  it,  it  being  inconsistent  with  his 
majesty's  repeated  declarations,  and  therefore 
they  directed  their  agents  not  to  do,  or  consent 
to  any  thing  that  should  violate  or  infringe  the 
liberties  and  privil^es  granted  by  charter  or  the 

t;ovemruent  established  therd>y .  A  new  matter 
f  charge  had  been  brought  against  them 
In  England,  viz.  the  coining  money.  This 
they  excused,  *'  it  having  began  in  the  time  of 
the  late  confusions,  to  prevent  frauds  in  the 
pieces  of  eight  current  among  tl^em,  and  if 
they  had  trespassed  upon  his  majesty's  prero- 
gative, it  was  through  ignorance,  and  they 
humbly  begged  his  pai*don."  The  other  points 
of  exception  were  answered  as  before  men- 
tioqe^.  The  agents  sailed  May  3 1st.  A  pub- 
lic fast  was  appointed  to  be  observed  June  22d, 
through  the  colony,  to  pray  for  the  preserva- 
tion of  their  charter  and  success  to  the  agency. 
Randolph  was  in  England  not  long  afl(*r  them, 
ready  to  disclose  every  thing  the  agents  de- 
sired to  conceal.  The  governor  had  desired 
him  to  do  nothing  to  the  prejudice  of  the  colony. 
He  promised,  in  his  answer,  that  if  they  would 
make. a  full  submission  to  his  m^esty,  he  would 
endeavour  to  procure  his  miyesty's  royal  par- 
don, and  the  oontinuance  of  their  privil^es, 
80  far  as  that  they  should  have  liberty  of  con- 
science and  the  free  exercise  of  their  religion, 
and  that  no  money  should  be  raised  without 
the  consent  of  the  people  ;  for  other  matters 
their  agents  were  most  proper  to  solicit,  (e) 
The  agents  in  their  fir^  letters  to  the  general 
court,  acquainted  them,  '*  that  his  majesty  was 
greatly  provoked  by  their  so  long  neglecting  to 
send  agents,  and  they  desired  the  court  to  con- 
sider whether  it  was  best.^o  hazard  all,  rather 
than  satisfy  his  majesty  as  to  the  mode  of  sub- 
mission to  the  laws  for  regulating  trade,  since 
they  seriously  intended  to .  sub|nit  to  tlie  sub- 
stance." They  had  not  then  been  heard  be- 
fore the  council,  but  soon  after,  upon  pcesent- 

'<  (d)  Mr.  Richards  was  a  wealthy  merchant, 
of  a  fair  character,  and  one  of  thd  assistants. 

'(  (e)  In  Feb.  1671,  Randolph  exhibited  to 
the  lords  of  the  council  articles  of  high  mis- 
demeanor against  a  faction  of  the  general  court 
sitting  in  Boston,  viz.  Thomas  Danibrth,  Daniel 
Oookin,  Nathaniel  Saltonstall,  Samuel  Nowell, 
Richards,  Dft^*  Gedney,  and  Appleton,  ma- 
gistrates, and  Fisher,  Cooke,  Brattle^  Stoddard, 
^athurst,  Hathom,  Wait,  Johnson,  Hutchin- 
son, Sprague,  Oakes,  Hdbrodk,  Cushiog,  Ham- 
inond,  and  ^«>  depvrties. 


chise  of  beinff  a  body  polilie  and  corporate  did 
forfeit,  and  afterwards,  by  the  time  m  the  in*. 

ing  the  court's  address,  they  were  commaDdei 
to  shew  their  powers  and  au  their  iustmctioni, 
not  {Publicly,  out  to  sir  Lionel  Jenkins,  secre- 
tary of  state,  and  it  appearing,  upon  perOnJ, 
that  they  did  not  contain  such  powers  as  had 
been  required^  they  were  informed  by  M 
Radnor,  that  the  council,  nem.  con.  bad  agreed 
to  report  to  his  m^esty,  that  unless  the  agcntt 
speedily  obtained  such  powers  as  might  make 
them  capable  to  satisfy  in  all  points,  a  Uiso  War* 
ranto  should  proceed.  The  agents  represented 
the  case  of  the  colony  as  desperate,  aod  kft  it 
to  the  court  to  determine  whether  it  was  mort 
advisable  to  submit  to  his  m^esty's  pleanirei 
or  to  suffer  a  ^o  Wananto  to  issue.  Mulj 
cities  had  submitted.  Bermudas  (/])  in  tht 
plantations,  and  the  city  of  London  bad  ra^ 
fused,  and  Quo  Warranto's  bad  gone  out,  tbe 
determination  of  which  mi^hten&le  theMai- 
sachusets  to  judge  what  would  be  prudent  Ac 
them  to  do  (g). 

"  (f)  Bermudas  was  the  second  coloay,  for 
many  years  scarce  deserving  the  name,  Vir- 
ginia being  the  first  The  diarter  l^earsdale 
tiie  ''  39th  June  in  the  13th  year  of  king  Jamei 
1614,  by. the  name  of  the  governor  aira  com- 
pany of  the  citT  of  London  for  the  phjolatian 
of  the  Somer  Islands."  This  chaxter  never  wai 
removed  to  the  colony  as  that  of  the  Mam- 
chus^  had  beei*.  The  compaoy  continued  to 
meet  as  a  propriety  in  London*  A  govenor 
deputed  by  the  oompany,  with  a  coiuoil  asd 
assembly,  exercised  some  degree  of  legislative 
power  in  the  islands,  but  the  governor  and 
company  in  London  had  the  power  of  making 
laws  not  repugnant,  &;c.  In  1663  a  lawifas 
j  made  by  the^company  that  ever^r  vessel  aboH 
I  five  tons  built  in  the  island  without  express 
I  leave  of  the  company  first  had  and  obtsiaed, 
'  should  be  forfeited  and  sold  for  the  use  of  tfae 
company,  llie  inhabitants  made  complaint 
of  great  oppression,  and  prayed  for  a  disse- 
lution  of  tneir  charter,  that  a  governor  m^ 
be  appointed  by  the  (arown,  and  the  sutgectsK*^ 
vemed  as  they  were  in  Virginia  and  Barbasba. 
"  True  relation  of  the  illegd  proceedings  of  (he 
'^  Somer  Islands  Company,  6cc.  1678." 

*'  (/i)  Randolph  was  incessant  Jane  14^ 
1683  he  writes  to  the  earl  of  Clarendon.  Hii 
majesty's  Quo  Warranto  against  their  cbarlar 
and  sending  for  Thomas  Danfi>rth  and  Ar 
Samuel  Nowell,  a  lale  fanatic  preacher  and 
now  a  magistrate,  and  Danid  Fisher,  Elisha 
Cooke,  deputies,  to  attend  and  answer  tbe  a^ 
tides  of  hi^h  misdemeanors,  I  have  now  ex- 
hibited against  them  in  my  papers  sent  Mr. 
Blaithwait,  will  make  the  whole  faction  trem- 
ble. -  If  the  party  were  oonsiderable  etaongb  te 
revolt  upon  nis  majesty's  resolution  to  settle 
Ihe  pfamtation,  their  first  work  would  be  to 
call  me  to  account  for  endeaTooriog  pP^ 
the  alteration  of  tiieir  constitutioOi  wMdi  tf 
their  law  is  death. 
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loninlim,thatliberQrftiidfimBchiMofbeiii^  a 

body  poKtie  ilid  usuni  upon  ^  kmg.     El    ^^«_,  „ 

Iwc,  &c.    And  as  to  the  ether  two  pleas,  riz.    Mich.  Term. 


*^  Upon  receipt  of  these  advioes,  it  waa  made 
a  qoc9tion^  B<»t  in  the  general  court  orriy^,  but 
W»oA|Sst  aE  the  mhahiiaiito,  whether  to  sur. 
reader  or  not.  The  opinions  of  many  of  the 
|Biiii9len,  and  their  ai^meMls  in  rapport  i>f 
them,  were  pFen  iii  wntinff,  and,  in  general, 
llwaa  thought  better  to  £eby  the  handv  of 
i>theia,tha^  by  their  own.  (kj  An  address  was 
agieed  Upon  fy  tiie  geaeral  eourt,  another  was 
fHrepared  and  aent  through  the  colony  to  be 
agved  by  the  aeFeral  inbabitante^  which  the 
agents  were  to  present  or  not,  m  they  thought 
IMoper,  and  they  wereinBtructed  to  detiverup 
file  deeds  for  the  province  of  Main,  if  rehired, 
;Midit  would  tettd'to  praserte  their  chaH^, 
4»tfam'isenot  j  and  th^  were  to  make  no  con*' 
€)essioaB  of  any  privilege  conferred  upon  the 
cobnv  by  the  i;harlerw 

*'  Cnnfleld,  fovemor  of  New-Hampdhdra, 
b€Ui|['  on  a  visit  at  Boston,  advised  to  the  agents 
waiung  upon  lord  Hide,  and  tendering  him  an 
jacknowlodgment  of  3,000  gmnew  for  hii  nm- 
jealy's  private  service,  and,  at  the  same  time, 
mromiseil  to  represent  the  Colony  in  a  fitveunv- 
ue  iiffht.  The  court  agreed  to  .the  pieposal, 
and  shewed  him  the  letter  they  wrole  to  Hie 
agents  thereupon,  but  he,  infamously,  rq»rei- 
m^nM  tlie  eeleny  as  rogues  and  rebels,  and 
made  hie  gaine.of  tiiem  for  making  such  an 
ofier,  and  me  agents  com^fcained  of  ttieir  being 
ndieuled  for  the  sham  piit  upon  th^  eouniry.  (i) 
IJfMm.the  agents  receiving  this  inaJ  resolution 
of  the  court,  their  businesa  was  at  an  end.  It 
was  immediately  delenmined  a  Quo  Warranto 
«bo«ld  mo  against  the  charter,  and  that  Ran- 
dnlpb  should  be  the  messenger  of  death.  The 
ag»Qta  arrived  at  Boston  the  23d  of  Oc- 
timr  1683,  and  the  same  weekiRandolph  ar- 
fifed  (k)  with  the  Quo  Warranto,  and  a  decla- 
ration from  the  king,  that  if  the  colony,  before 
pieaeeution,  would  make  fuH  submission  and 
«ntire  resi^fnation  to  his  pkasnre  he  would  re- 
gulate tbeur  charter  for  his  service  and  their 
g«od»  and  with  no  further  alterations  than 

"  (k)  Theelergy  tumedl  the  scale  for  thelast 
ti'ibe.  The  balaace  which  they  had  held  from 
09^  beginning  they  were  allowed  to  retain'  no 
longer. 

*'  (i) '  Truly,  sir,  if  you  was  here  to  see  how 
we  are.ridicaled  by  our  best  iriends  at  court  for 
the  sham  Cranfield  hath  put  upon  you,  it  would 
fifieve  you.  I  will  assure  you,  whatever  letters 
Be  hath  shewn  yon,  his  majesty  last  night  told 
9^  Iriend  that  he  had  represented  us  as  dis- 
loyafroguea.'  I>udleyto  Bradstreet,  Feb.  16B8. 

< '  (k)  The  next  day  after  Randolph  anf  ved,  a 
teoible  fire  happened  in  Boston,  in  the  richest 
part  of  the  town.  Some  of  the  people  in  tfadr 
rage  and  jeidtrnty  aapposed  the  town  to  be  set 
•n  fire  by  Ua  proeuroneut.  I  find  this  insi- 
4»iiirted  in  an  mictfle«red  aimawok,  and  other 
IMumscripits. 

tOL.  VIII. 


The  making  and  having  slnk^iiTs  and  justices  of 

the  peace,  the  AttorneV  CJcneral  imparles  to 

ich.  T 


should  be  necessary  for  the  support  of  his  go«* 
vemment  there.  Two  hundred  copies  of  th« 
proceedings  agaitlst  the  charter  of  London  weroi 
sent  at  the  same  time,  by  advice  of  the  |>riv]f 
council,  to  be  dispersed  through  the  province. 
The  ^vemer  and  major  part  of  the  assistants, 
despairing  of  my^  sueceas  iimm  a  defence,  pas»<^ 
ed  the  following  vote :  "  The  mag^trates 
have  voted,  That  an  hmnble  address  be  sent  to 
his  majesty  by  tins  skip,  declaring  that,  xxpou 
a  serious  consideration  at  hM  ni»eBty's  gni^' 
caous  intimations, '  in  bis  former  letters,  anj 
more  particularly  in  his  late  declaration,  that 
bis  pmiare  and  purpose  is  only  to  rea^te  our 
charter,  in  such- a  manner  as  shall  be  mr  hia  aer^ 
vice  and  the  good  of  this  his  colony,  and  without 
any  other  alteratkm  thMi  what  is*^  neoessai^  for 
the  sqppoft  of  Us  govemment  here,  we  will  ttoC 
presume  to  contena  with  hfs  majesty  bi  a  oowM 
of  law,  but  hnmbly  lay  ourselves  at  his  ma- 
jest's '  feet,  in  a  submission  to  his  pleasure  sn 
declared,  and  l^at  \re  have  resolved.  By  tha 
tMKt  c^poKuBPi^,  to  send  our  '  agents,  im- 
pewered  to  receive  his  majesty's  commands  ac« 
eordingfy.  And,  for  saving  a  de&ult  for  non-^ 
appearance  upon  the  retiim  of  the  writ  of  Qua 
Warranto,  that  same  meet  person  or  persons  be 
appointed*  and  impowered,  by  letter  ot  attom^^ 
to  appear  and  make  defoaoe,  until  our  agent* 
may  make  their  appearance  and  submission,  aft 
above.  The  magistrates  have  passed  this  witJt 
reference  to  tiie  consent  of  their  brethren  the 
deputies  hereto. — Edward  Rawson,  Secretary, 
16th  Nov.  1683.  ' 

'^  This  layin  the  house,  under  consideration,  a 
fortaight,  and  was  then  pessM  uppn  as  follows: 

*«  Nov.  30, 1683.  The  deputies  consent  not, 
but  adhereto  their  former  bills.  Wm.  Torret, 
Clerk." 

^'  Had  this  been  made  an  act  of  the  general 
court,  it  is  doubtful  whether  the  consequent  ad*- 
ministration  of  goviemment  would  have,  beeit 
less  arbitrary  than  it  was,  upon  the  judgment 
against  the  charter ;  but,  upon  the  revohitioir, 
they  might  have  reassumed  their  charter,  as 
Rhode^island  (I)  and  Connecticut  did  their  re^ 

"  (I)  Rhode  island  made  a  full  surrender  of 
their  charter  as  appears  by  the  followiiig  ad- 
vertisement in  the  London  gazette,  Windsor, 
Sept.  13, 1684.  "  His'maiesty  has  graciouslv 
received  the  address  of  the  colony  of  Rhode 
island  and  Providence  plantations  in^ New  En^ 
land,  humbly  representing,  that  upon  t!ie  sigiii- 
'lication  of  a  writ  of  Quo  Warranto  against  their 
charter,  they  re!?olvefl  in  a  general  asfiembly 
not  to  stand  suit  with  his  majeist y,  but  wholly  to 
submit  to  his  royal  pleasure  themselves  and 
their  charter,  whereof  his  majesty  has  thodght. 
lit  to  accept  the  surrender.*'  ^Thc  oriJer  in 
council  to  tne  attorney  general  to  bring  writs  of 
Quo  Warranto  a^Eiinst  Connecticut  ami  lUiodf 
island  waa  dated  3uly  15»  168$. 

3Z 


I 
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Rejoinder. 
The  mayor,  commonalty,  and  citizens,  as  to 
ihe  Plea  or  the  Attorney  'General,  pleaded  in 
assigning  a  forfeiture  ot  their  being  a  body  po- 
litio  and  eorporate, 

jupective  charters,  tliere  having  been  no  judg- 
ment against  them,  (m) 

«  ATetter  of  attorney  wassenC  to  Mr.  Hom- 
phrys,  to  appear  and  answer  for  the  proTince. 
Addresses  were  sent,  one  afler  another,  but  to 
BO  purpose.  In  September,  a  scire  facias  was 
recei?>ed  by  Mrw  Dudley  and  oommunicated  to 
Ihe  governor,  who  called  a  special  coui:^.  The 
lime  for  their  appearance  at  Westminster  was 
fsatt  before  it  was  received  in  Boston,  (n)    No 


**  Connecticut  had  the  offer  of  being  annexed 
to  Maasachuaets  or  New- York.  TL^y  prayed 
the  continuance  of  their  privikffes,  butif  tney 
must  lose  their  charter  theycnoseto  be  an- 
nexed to  Massachusets.  This  was  construed  a 
furrender. 

'^  (m)  However  agreeable  to  law  this  distme- 
Iton  might  be,  vet  equity  does  not  seem  to  ft- 
Four  it.  The  charter  of  London  was  adjudged 
forfeited  upon  a  long  argument  of  the  greaiest 
lawyers  in  the  nation.  The  Massachusets  was 
decreed  forfeited  upon  default  of  appearance; 
2^ot  only  the  charter  of  London  but  all  the 
charters  in  the  king's  dominions  I  suppose 
(unless  Bermudas  is  an  exception)  whether  sur- 
rendered or  whetheHhere  nad  been  judgment 
against  them,  were  re-assumed  except  uat  of 
the  Massachusets. 

''  (n)  The  proceedings  were  in  this  form  and 
Qrder. 

<'  The  first  scire  facias  directed  to  the  sheriff 
of  Middlesex  bore  test  16tb  Ap.  36  Car.  3d, 
whereon  a  nichil  returned. 

**•  Trin.  86  Car.  2d,  an  al.  scir.facy  directed  to 
-jthe  same,  sheriff,  returned  3d  June  1663,  where- 
in another  nichil  returned. 

<'  12tU  June,  36  Cor.  2d,  the  agent  fw  the 
lX>rapany  moved  by  his  council  for  time,  to 
•end  to  New-England  fur  a  letter  of  attorney 
Ainder  the  corporation  seal,  to  am)ear  and  -plead 
to  those  si^re  facias' s^  until  Michaelmas  term 
4hen  next,  when  the  court  ordered  Mr.  Attor- 
ney should  be  attended  therein  to  shew  cause 
the  last  day  of  that  term  why  the  defendants 
chould  not  nave  time  to  appear. 

''  Mr.  Attorney  moved  against  that  order  and 
liad  it  in  some  part  set  aside,  but  waved  it,  and 
on  hearing  counsel  of  both  sidea  it  was  ordered, 
"  IBth  June  1684,  That  judgment  be  entered 
up  for  bis  nuyestyais  of  this  term,  but  if  de- 
fendants appear  first  day  of  next  term,  and 
|»lead  to  issue  so  as  to  take  notice  of  a  trial  to 
oe  bad  the  same  term,  then  the  said  judgment 
by  Mr.  Attorney's  coosent  to  be  set  aside, 
titherwise  the  same  to  stand  recorded. 

''  On  the  tirst  day  of  Michaelmas  term  fbllow- 

,]l)g,  the  company's,  agent  retained  counsel  to 

inove,  and  ^rou^ht  several  merchants  to  testify 

.  in  the  court  of  chancery^  that  in  the  time  given 

'it  was  iiupoasiUe  to  wm  «  l«tler  of  ^tlwsejr 


Protestando^  That  those  Fleas,  by  Oe  At- 
torney pleaded,  and  the  matter  in  the  sum 
contained,  are  insufficient  in  the  kw  to  fore* 
judge  or  exclude  the  mayor  and  commonsbyi 
and  citizens  from  being  a  corporalion. 

other  answer,  than  another  humble  sddre^i 
was  attempted.  The  case  was  desperate,  tad 
judgment  was  entered  up,  copy  of  which  wie 
received  by  Mr.  Rawson,  July  8, 1685. 

<<  Before  any  new  govemmeiit  was  settM, 
king  Charles  died.  Mr.  Blaithwait  wrote  to 
the  governor,  (o)  and  recommended  the  nik 
i»l^iming  king  James,  wi^ont  dctey.  lloi 
was  done,  with  great  cerem<my,  in  the  \b^ 
street  in  Boston  (Apiril  2(Hh.) 

<'  There  were  all  the  symptoms,  nolwidi* 
standing,  of  an  expiring  oonstitntioD.  8evail 
of  the  towns  neglected  to  send  their  depoieiii 
the  year  1684.  Little  bnsineflB  was  dene  it  At 
court,  tlie  people,  indeed,  shewed  some  le^ 
sentment  against  the  magistrates,  who  hid 
been  forward  for  surrenderioff .  fifr.  Dndkyi 
Richards  and  Brown  were  dropped,  Cooke, 
Johnson  and  Hutchinson  chose  m  their  steitf . 
Mr.  Bradstreet,  the  governor,  (n)  Mr.  Stoogb* 
ton,  BuDdey ,  fialtonstall  and  Gidney  had  ^sm 
votes  than  usual.  There  seems  to  have  been 
as  much  indifforenee  in  the  legislature  abort 
public  a^airs  in  1685,  expecting  every  day  t^ 

be  superaeded. 

«<  The  election  for  16B6  was  the  12th  of  Ifij. 

Mr.  Dudley  being  left   out,  Mr  Steoghtoa, 

from  complaisance  to  him,  refined  to  sene.  f^j 

"  The  15th,  the. Rose  frigate  arrived  from 

England,  with  a  oommissioQ  to  (r)  Mr.  Ded- 


\ 


returned  from  New-England,  so,  as  they  bad 
not  given  time  long  enough  to  perform  a  mat- 
ter, it  was  in  effect  giving  no  time  at  all,  (bra 
time  not  sufficient  was  equally  fotsl  to  no  time 
given. 

<«  To  which  the  then  lord  keeper  repficd,  M 
no  time  ought  at  all  to  have  been  given,  in  re« 
gard  that  ail  corporatioi^s  ought  to  have  attar- 
neys  in  court  at  all  times  to  appear  for  them 
upon  all  occasions.  And  to  set  askle  the  order 
for  time  to  appearand  plead,  and  jadgment  wai 
entered  as  in  the  copy. 

"  (o)  He  said  he  did  not  write  as  to  a  go« 
vemment,  the  charter  being  Tacated. 

'<  (p)  The  governor  had  690  TOteSyBaoMi 

had  631  for  governor.    BfS. 

''('^J  One  Joseph  Redfcnap  died  at  Bostonit 

the  age  of  110.    He  came  over  at  60,  hid 
been  a  wine  cooper  in  Lotidon. 

*<  (r)  Mr.  Dudley  when  he  found  he  oooMda 
his  country  no  servue  in  his  agency,  that  bo 
might  not  wholly  lose  his  labour,  took  meaaoret 
to  serve  himself,  and  had  recommended  him- 
self  to  the  court  when  he  was  in  Loodoa. 
Afler  his  retom,  he  kept  up  a  fnendly  eorrm- 
pondence  with  Randolpo,  who  wannly  espoomd 
his  interest,  and  writes,  July  18di,  1684,  to  Col. 
^uimpton— <<  No  better  newa  could  have  ooms 
to  me,  than  to  hear  Mr.  Dudley^  prindpally 
washftouft  of  thfir  ^BOliooy  the  iter  mi  tv 
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Protestanch  etiam,  That  no  act  or  deed,  or 
by-taw  made  by  the  mayor,  aldernieD,  and 
common  council  is  tUe  act  or  deed  of  the  body 

corporate. 

^'   ■    ■       ,  .■   ■■  ■  ■    ■  ■■ ' 

ley,  as  president,  and  divers  others,  gentle- 
men of  the  council,  to  take  upon  them  the 
administration  of  gevernment  A  copy  ot'  the 
commission  was  presented,  and  the  roliowing 
Answer  resolved  upon  by  the  court,  nemine 
enntradicente, 

**  *  Gentlemen  ;  We  hare  perused  what  you 
left  with  us,  as  a  ti-ue  copy  of  his  majesty's 
commission,  shewed  to  us  the  17th  instant,  im- 


piaoes  tberem  mentioned.  Y  ou  tnen  applied 
voy  not  as  a  governor  and  company,  but  (as  yon 
were  pleased  to  term  us)  some  of  the  principal 
gentlemen  and  chief  inhabitants  of  the  several 
tovni^  of  the  Massachusets,  amongst  other  dis- 
course saying,  it  concerned  us  to  consider 
vhat  therein  might  be  thought  hard  and 
uneasy  ;  upon  penisal  whereof,  we  find,  as 
we  conceive.  First,  That  there  is  no  certain  de- 
terminate rule  for  yoiu*  administration  of 
justice,  and  that  whicn  is,  seems  to  be  too  ar- 
Intrary.  Secondly,  That  the  suiyects  are 
abridged  of  their  liberty,  as  Englishmen,  both 
in  the  matters  of  legislation  and  in  laying  of 
taxes,  and  indeed  the  whole  im<iuestioDed  pri- 
▼Uege  of  the  subject,  transferred  upon  your- 
aelves,  there  not  being  the  least  mention  of  an 
assembly  in  the  commission,  and  therefore  we 
think  it  highly  concerns  you  to  consider  whe- 
ther such  a  commission  be  safe  for  you  or  us  ; 
but  if  you  are  so  satisfied  therein,  as  that  you 

ftenre  bis  king  and  country  in  an  honourable 
station^  for  they  have  declared  him  so,'* — and 
again  the  96th.    "  I  am  extremely  solicitous 
that  Mr.  Dudley  might  have  the  sole  govern- 
moit  of  New  England,  for  no  man  belter  un- 
derstands the.constitution  of  your  country,  and 
bath  more  loyalty  and  respect  to  your  majes- 
ty's affairs,  but  I  dare  not  openly  appear  in  it, 
lest  it  be  thought  there  is  some  private  design 
in  it,  but  I  am,  upon  all  occasions,  hinting^  his 
merit  to  his  frienas." — But,  however  obnoxious 
Mr.  Dudley  had  rendered  himself,  yet  he  was, 
with  less  reluctance,  received  as  their*  chief 
ruler,  at  this  time,  from  a  general  expectation, 
whic^    had '  obtained,  of   Kirk's  being    sent 
over  to  take   the   government.    Their  agent 
(Humphries)  had  s^vised  them  of  the  danger 
of  it,   and   they  expected    something  of  the 
same  tragedy  he  had  been  acting  in  the  West 
of  England.    Mr.  Rawson,  in  a  letter  to  Hink- 
1^,  July  168$,  writes,  that  "  Colonel  Kirk, 
whom  his  late  majesty  appointed  and  designed 
to  be  our  governor,  is  connrmed  by  his  present 
najesty,  and  is  preparing  to  sail  vnth  two  fri- 
gates, and   may  oe  expected   in  four  or  five 
weeks."  This  was  befere  his  and  Jefferies  cam- 
paign, as  king  James  called  it,  in  the  west ; 
W  after  the  news  of  the  tra^ies  there,  Raw- 
-M  Our  oodKtioa  9  awful." 


Protestando  etiam-,  That  they,  the  mayor 
and  commonalty,  and  citizens  of  Lontfon^ 
never  took  upon  them  any  unlawful  or  uniust 
authority  to  tax  the  king's  subjects  for  their 

hold  yourselves  obliged  thereby,  and  do  take 
upon  you  the  government  of  this  people,  al- 
though we  cannot  give  our  assent  thereto,  yet 
we  hope  we  shall  demean  ourselves  as  true 
and  loyal  subjects  to  his  msjesty,  and  humbly 
make  our  addresses  unto  God^  and  in  due  time 
to  our  gracious  prince,  for  our  relief.  May 
20th  1686.  By  order,  Edw.  Rawson,  Secre- 
tary.* 

«  *  These  for  Joseph  Dudley,  Esq.  and  the 
rest  of  the  gentlemen  named  m  his  miyesty's 
commission.'  •  .  "" 

"  The  court  appointed  a  committee  to  take 
into  their  custody  such  papers  as  referred  to 
the  charter,  and  titles  of  land,  by  purchase 
from  the  Indians  or  otherwise,  and  ordered  the 
Secretary  to  deliver  the  same,  and  adjourned 
till  the  second  Wednesday  in  October. 

**  The  25th  of  May  the  president  and  council 
met,  and  his  majesty's  commission  Mas  pub- 
lished. 

**  New  Plymouth,  Connecticut,  and  Rhode- 
Island,  who  were  less  obnoxious,  and  had  been 
more  pliant  than  the  Massachusets,  were  all  tp 
be  in  like  degi^ee  sufferers,  although  not  in- 
cluded in  Mr.  Dudley's  commission,  ( sj  the 
execution  wa^  only  respited  a  few  months. 

"  We  have  taken  uo  notice  of  the  afi'airs  of 
New  Plymouth  since  the  year  1076.  Having 
conquered  Philip's  country  of  Mount-Hope, 
now  Bristol,  it  was  confirmed  to  that  colony  by 
kin^  Charles.  The  Massachusets  iiad  appli<^d 
font.  Mr.  Winslow,  the 'governor  of  Ply- 
mouth, died  in  1680,  Dec.  18th,  and  was  suc- 
ceeded by  Thomas  Hinkley,  who  continued 
until  thatcolony  was  included  in  the  same  com- 
mission witli  the  Massachusets,  &c.  It  was 
agreed,  that  the  grand  council  of  Plymouth 
could  confer  no  powers  of  governnient.  They 
had  nothing  therefore  to  support  them  at  New 
Plymouth,  but  the  king's  approbation,  from 
time  to  time,  of  their  proceedings.  It  mig^ht 
then  well  be  expected  that  they  should  act  with 
gret^t  caution,  to  avoid  giving  offence.  They 
had  been  amused,  from  year  to  year,  with 
assurances  tluit  the  king  would  grant  them  a 
charter.  Such  an  one  as  Connecticut  had  re- 
ceived they  prayed  for.  The  name  of  the 
Massachusets  was  odious.  The  governor 
kept  upon  good  terms  mth  Randolph,  who  en- 
gaged to  do  every  thing  in  his  power  to  qbtain 

«  (s)  I  find  the  following  passage  in  a  letter 
from  Ireland,  March  26th  1684.  *'  Our  hist 
packet  from  England  brings  us  news  of  two 
very  loyal  adih-esses  to  his  mt^esty,  one  from 
New  Plymouth  and  the  other  from  Connecticut, 
which  were  both  very  graciously  received,  by 
which  I  suspect  you,  of  the  Massachusets,  are 
more  whiggish,  and  your  neighbours  more 
toryi'sh,  to  express  it  in'^the  language  of  late  iv 
use^'* 
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own  private  ^ain,  or  did  ever  levy  o|^  exact        That  liiere  are,  and  time  oiitofiiiiiid,hwe 
from  tne  king^s  subjects,  comings  to  markets,     been,  divers  public  markets  for  proTiskm  and 

merchandise  within  the  said  city  to  be 8okl. 

That  the  mayor  and  commonalty,  and  citi- 
zens have  been,  time  out  of  mind,  and  yet  are, 
seized  of  these  markets  in  fee,  and  by  ail  the 
said  time  at  their  own  costs  and  expenoes  bare 


soch  yearly  sums  as  in  the  replicatibp  are  a1- 
ledged — FoV  Plfa  say, 

'fhat  London  is  the  metro|>olis  of  England, 
and  very  populous,  '  et  celeberrimum  empo- 
'  rium  totius  Europae.'         ' 

the  charter,    (t)    They  had  orders  to  send 
over  a  copy  of  tlieu"  patent,  iii  order  to  form  a 
new  one,  in  which  the  Naraganset  country  was 
to  be  included  ;  but,  upon  the  Q,uo  Warranto 
coKiing  over  to  the  Massachusets,  Mr.  Blaith- 
w*ait  wrote  to  the  gt)vemor,  Sept.  27,  1683. — 
*<  I  must  deal  plainly  with  you;     It  is  not  pro- 
bable any  thing*  will  be  determined,  in  thai  be- 
half, untd  his  majesty  do  see  an  issue  of  pro- 
ceedings in  relation  to  the  Massacliusets  colony, 
and  that,  upon  -regulating  their  charter,  tliat 
colony  be  brought  under  such  an  actual  de- 
pendence upon  the  crown  as  becomes  his  ma- 
jesty's subjects.     From  hence  it  will  be,  that 
your  patent  wfll  receive   its   model;  and  al- 
though you  may  be  assured  of  all  you  desire, 
yet  it  will  be  expected  that,  in  acknowledgment 
of  so  great  favours,  such  provisions  maybe  in- 
serted as  are  necessary  for  the  maintenance  af 
his   majesty's   authority."      After   this,  they 
could  have  no  great  reason  to  hope  for  success. 
However,  they  continued  their  pursuit,  and  in 
Nov.  1683,  they  forwarded  another  aiddress, 
•wberein  they  congratulated  his  majesty  upon 
his  deliverance,  in  answer  to  their  prayers  tncy 
hoped,  from  the  late  horrid  conspiracy,  (u) 
and  they  had  appointed  the  15th  instant  lor  a 
day  of  solemn  thanksgiving,  for  the  salvation 
of  his  majesty's  royal  person  from  that  and 
odler  hellish  conspiracies.    Tiiey  ^fo  on  to  pray 
his   majesty's    favour,   in    gi-autuig   them   a 
charter,  having  sent  over  a  true  copy  of  their 
patent  from  the  council  of  Plymouth.     Kan- 
ddlph  WTites  to  the  governor  ol  Plymouth,  the 
4th  of  March  following,  that  he  hiid  presented 
the  address,  with  the  necessary  anienmnents,  to 
his  majesty  in  coancil,  tliat  it  wouHl  heprinted, 
was  graciously'  received,  and  that  they  would 
ihad  the  benefit  of  it,  in  dispatch,  and  settle- 
ment  of  their  colony.     Upon  the  death  of 
king  Charles,  they  were  distiofi-uished  by  king 
James  from  the  other  colonies,  by  a  letter  imder 
hjs  sign  manual,  (v)  acquainting  them  with 
his  accession  to  the  throne,  the  great  tilings  the 
parliament  had  done,  the  defeat  of  Argyle,and 
the  landing  of  Monmouth,  auil  the  care  taken 
to  prevent  his  success,  all  to  prevent  any  false 
and    malicious   rumors    that  might  l)e  spread 
amonn;  his  majesty's  snbj(^ts  at  that  distance. 
An  Atfdress  was  sent  to  the  king,  upon  his  ac- 
cession, taking  notice  of  the  assurances  they 
had  received  from  his  royal  brother,  and  pray- 
ing that  his  majesty  would  fuliii  them.     This 

•  ■ 

"  (t)  They  sent  over  Mr.  James  Cudworth, 
astheu-agt^Dt,  in  1601,  to  solicit  their  patent, 
but  he  died  soon  after  his  ariival. 

"  {u)  This  must  be  the  Protestant  Plot. 

«  (v)  Juae  26th,  1685. 


was  the  last  eflfort.  (x)  Connecticut  kept  more 
silent,  inactive  and  reserved,  submittinj^  whoi 
compelled  to  it,  and  reassumii^  their  rights  u 
soon  as  they  had  opportunity  for  it.  (y)" 

''  (jf)  Kms  Charles's  grant,  under  his  aen 
manual,  of  Philip's  country,  is  in  these  worai, 
<*  We  have  taken  into  our  royal  oonsideratioB, 
how  that,  by  your  loyalty  and  good  conduct  ii 
that  war,  you  have  been  the  happy  instcmneoti 
to  enlarge  our  dominions,  and  to  bring  that  new 
tenitory  of  Mount-Hope  into  a  more  immedi- 
ate dependance  upon  us,  we  are  therefore  m- 
ciously  pleased  to  g^ve  and  grant,  and  do 
hereby  give  and  grant  unto  you,  the  full  and 
entire  property  of  the  said  territory,  or  scope  of 
land,  commonly  called  Mount-Hope,  containing 
by  common  estimation,  7,000  acres,  be  the 
same  more  or  less,  for  the  sole  and  proper  use 
and  behoof  of  yourselves  and  the  rest  of  our 
said  colony  of  New  Plymouth,  to  be  hoklen  of 
us,  our  heirs  and  successors,  as  of  our  castle 
of  Windsor  in  the  county  of  Berks,  yielding 
and  paying,  &c.  seven  beaver  skins  each  aoid 
every  year,  &c." 

"  Tuis  country  of  Moimt-Hope,  with  serenl 
townships  and  parts  of  townships,  a]wa)s.ie- 
puted  part  of  the  colony  of  New-PlymoiUbi 
by  a  new  line,  never,  until  then,  conceived  by 
any  person  whatsoever,  was,  in  the  year  1741, 
by  commissioners  from  New- York,  kc,  de- 
termined to  be  within  the  bouuds  of  Rhode- 
Island  chailer,  and  this  determination,  perha|is» 
Yor  want  of  proper  evidence,  which  might 
have  been  produced  on  the  |>art  of  the  Massa- 
chusets,  was  afler^-ards  confirmed  by  his  hte 
mi^esty  in  council. 

* '  In  this  and  other  controversies  about  bounda- 
ries, it  lias  been  tlie  misfortuoe'bf  the  Mafriia- 
chusets  province  to  have  been  represented  as 
too  great  and  powerful  a  province,  that  bis 
majesty -s  small  province  of  New-Uampsbiie, 
the  s^iall  colony  of  Rhode- Island,  wei'e  op- 
pressed and  borne  down,  6cc: 

"  C^)  '^^^^  condition  of  the  dissenters  in  Eng- 
land, in  ihe  latter  part  of  the  reign  of  luog 
Charles  the  2nd,  had  caused  many  of  them  t» 
turn  their  thoughts  again  towaids  New- Eng- 
land. **  Divers  persons  in  England  and  Ire- 
land, gentlemen,  citizens  and  othere,  being 
inclined  to  remove  themselves  into  foreign 
partsi  where  they  nuty  enjoy ,  without  interrup- 
tion,^ the  pablic  exercise  ef  the  chrisliaa 
reh^ion,  according  to  what  they  appreheod  of 
divme  institution,  have  prevailed  with  Mr. 
Blackwell  to  make  your  country  a  visit,  and 
enquire  whetlier  they  may  be  there  wei- 
oome,  and  whether  thi^y  may  retsooa^y 
expect    that  liberty    tbey   promts^  tbm* 
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pMmiM  and  have  .aeeutioMd)  and  ought  to  j  of*  tfaei  great  ccnoourae  of  .penona  comiBg  to. 

provide  at  their  own  costs  aImws  for  the  huding  the  same;  and  for.  the  gustainiog  and  aup« 

the  0oid  Markets  aad  slalb,  and  standings,  and  porting  of  the  said  costs  and  expenoes,  hv  all 

other  acoommodations  tor  persons  bringing  pro-  tlye  time  aforesaid .  have  had,  and  ought  to  nave 

viaiena  and  merchandizes  to  the  said  markets,  reasonable  tolls,  rates,  or  sums  ok'  money,  of 

and  supervisors  and  other  officers  ibr  the  better  persons  connng  to  the  said  markets  for  their 

preserving  and  ordeiiog  the  said  maikets ;  and  stalls,  standings  and  other  accommodatioQs  by 


in  a  preceding  part  of  bis  his- 
tary  mennons  some  interesting  particulars,  of 
an  attack  vrhi^h  had  beenmade  in  the  reigti  of 
king  Charles  the  Ist  upon  the  charters  of  the 
New  England  Provinces.  In  the  conduct  of 
this  at3ta<£  Abp.  Laud  was  by  no  means  remiss. 

The  proceedingB  against  the  city  of  London 
were  freely  animadverted  upon  in  pamphlcta 
published  at  the  time.  See  *<  A  Modest  £ni^niry 
ooncerning  the  Election  of  the  Sherifls  if 
London,  and  the  right  of  chusing  d«non- 
strated  to  belong  imto,  and  to  have  been 
alvrays  adjudged  to  reside  in  the  Lord  Mayt>r, 
tbe  Uonrt  of  Aldermen,  and  the  Common  Mall 
liondon.  Printed  for  Henry  Mead,  1683." 
*^  The  liOfd  Mayor  of  London's  Vindication,  Sec, 
prmted  for  £.  Smith,  1682.''  **  The  Privileges 
of  the  Citizens  of  London  contained  in  the. 
Charters  granted  to  them  by  the  several  kings 
of  this  realm,  and  confirmed  by  sundry  parlia- 
naents.  Comprehending  the  wnole Charter  only 
words  of  form  lef%  out.  Now  seasonably  pub- 
Unhed  for  general  information  upon  the  occa- 
sion of  the  Quo  Warranto  brought  against  the 
said  Cit^.  London  printed  for  the  Trans- 
lator of  It,  and  published  by  Langley  Curtiss, 
at  the  sign  of  Sir  Edmundbury  Godfrey,  near 
Fleet  Brid^,  168S."  See  also,  as  connected 
with  the  pnvileges  of  the  city  of  London,  *^  The 
Liberties,  Usages,  and  Customs  of  the  city  of 
liondaii  confii^iied  by  especial  acts  of  parlia- 
ment,  with  the  time  of  their  confirmation ; 
aim  divers  ample  and  most  beneficial  charters, 
Sue,  1674."  *'  London^s  Liberty  in  chains,  dis- 
<V>vered  and  published  by  lieutenant  colonel 
John  lilbume,  a  prisoner  m  the  Tower  of  Lon- 
«don,  October,  1646,  with  a  postscript"  "  Lon- 
don's AocmiBt,  or  a  calculation  of  the  arbitrary 
nod  tjrrannical   exactions,  taxations,  imposi- 

fiekves,  and  others,  who  will  attend  their 
notion."  Letter  lirom  Daniel  Coxe  to  go- 
Ternor  Bradstreet,  London  October  10, 1684. 
The  alteration  whush  happened  presently  after, 
in  the  public  af&irs  of  the  colony,  was  alone 
snfBdent  to  discourage  this  emigratioo.  At 
the  same  time,  some  of  the  protestants  in 
France,  after  a  relation  of  their  miserable  state 
in  Prance^conclnded  a  letter  from  Rochel,  1st 
October  1684 — *  New-England,  the  country 
where  you  live,  is  in  great  esteem,  I,  and  a 
ffreat  manv  other  protestants^  intend  to  go 
mre.  Tell  us,  if  yon  please,  what  advantage 
we  can  have,  and  particularly  the  peasants, 
wboare  nsedto  the  pkMigh.  If  somebody  at 
your  country  would  send  a  ship  here  to  fetch 
over  Prenfih  proCcstants,  he  would  midLe  great 
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s,.excise%  contributions,  subsidius,  twen- 
tieth parts,  and  other  assessments  within  ^e 
lines  of  communication,  during  the  four  years 
of  this  unnatural  war,  (kc.  imprinted  in  the 
year,  1647."  ' 

<'  The  city,"  says  Hotter  Coke,  ''  upon  the 
dissolution  of  the  four-last  parliaments,  wen- 
awareof  the  designs  of  the  Court,  and' chose 
sheriffs  accordingly.  When  Collec^e's  bill  wasi 
preferred,  Mr.  Cornish  and  Mr.  Bethel  were 
sherifls,  and  now  another  such  was  preferrad 
against  my  lord  of  Shafiesbury,  sir  Thomas 
Pilkington,  and  Mr.  Shute  were  sheriffii ; 
who,  though  at  other  times  sheriffs  would 
rather  fine  than  serve,  yet  at  this  time  none  re- 
fused to  serve ;  so  that  unless  sheriffs  of  ano- 
ther stamp  were  chosen,  all  would  be  to  no 
purpose.  It  is  scarce  credible  what  a  noise 
the  not  finding  my  lord  Shaftesbiiry's  bill 
made  ;  all  justice,  now  the  Tory  party  cried, 
wiis  stopped,  if  these  Ignoramus  Junes  were 
not  set  aside.  H.  L.  S.  proclaimed  41  would 
inevitably  return ;  and  this  countenanced  by 
the  Court,  flew  out  pf  the  city,  all  the  country 
over ;  so  that  scarce  any  other  tlung  i*as  to  be 
heard  but  of  Ignoramus  Juries,  and  what 
would  follow  from  them. 

''  It  was  the  latter  end  of  Michnelnias  Term, 
the  great  Inquest  returned  au  Ignoramus  upon 
the  bill  of  high  treason  preferred  agamst  my 
lord  Shaftesbury,  and  in  the  vacation,  all  vrittf- 
were  set  on  work  how  to  take  the  election  of 
theslieriffs  of  London  Ouiof  the  power  of  the 
city,  and  no  other  expedient  cooid  be  Ibiindl 
out  but  by  taking  away  their  charter  ;  whach, 
if  it  could  be  done,  wouM  not  only  entitle  Uie 
Conrtto  making  of  sherifls,  but  open  a  gap  ^ 
their  making  a  House  of  Commons,  fbr  near 
o-6tli  of  the-  Commons  are  Burgesses  and 
Barons  of  the  Cinque-ports,  who  would  not 
dare  contest  their  Charter,  if  the  city  of  Lon* 
don  could  not  hold  theirs.  So  that  in  Hilary 
Term  following,  a  Quo  Warranto  wvua  brougm 
against  the  city,  for  two  heinous  crimes,  viz. 
Tliat  they  had  made  an  address  to  the  king 
for  the  parliament  to  sit  for  redress  of  griev- 
ances, and  to  setde  the  nation ;  and  that  the 
city  had  raised  money  towards  repairing  Cheap* 
side  conduit,  ruined  by  the  fire  of  London. 

*<  The  city  pleaded  their  r^ht,  and  the  king 
replied  ;  upon  which  there  was  a  demurrer, 
but  judgment  wss  not  given  upon  it  till  Trinity 
term  1683..  However,  the  novelty  of  the 
thing  caused  an  amusement  upon  tne  gene- 
rality of  the  city  and  nation  too,  whereto  this 
tenc(ed.  Ip  ilie  mean  time  the  Duke  having 
done  his-  woric  in  Soetland  was  returned  to 
London)  and   his   zeal  for   promotiDg  thn 
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were  confirmed  by  Magna  Gharte,  and  Ab 
other  statutes  in  tliie  pieaaboTe-mentianed. 

That  by  reason  of  the  bunung  of  the  dhr  hi 
Sept.  1666,  and  the  alteratioiis  in  the  mntet^ 
houses  and  places  thereby  occasioned,  for  the 
establishing  and  resettling  the  markets  withm 
the  city,  17  Sept  96  Car.  II.  the  then  mayor, 
aldermen,  and  commons,  in  common  council, 
assembled,  according  to  -Uie  said  custom,  for  ths 
better  regulation  of  the  market  did  faudceanil 
publish  an  ordinance,  entitled, «  An  Act  fortht 
*  settlement  and  well  ordering  the  public  mar- 
'  kets  within  the  city  of  London,'  by  which 
said  ordinance  reciting  that  lor  the  aeoommoda* 
tion  of  the  n^arket  people  with  st^ls,  shelters, 
and  other  necessaries  for  their  standing  m 
the  market-plaoes,  aod  for  Uie  support  sad 
defraying  the  incident  charges  thereof,  then 
have  b^n  always  certain  reasonable  rotel 
and  duties  paid  for  the  same.  And  to  dit 
intent  that  the  said  rates  may  be  asoer« 
tained  and  made  public  to  all  market-peofdei 
and  the  collectors  restrained  irom  exacting,  It 
was  enacted  and  ordained  by  the  said  oooiinod 
council,  that  tiie  rates  and  sums  ■  in  the  repli- ' 
cation  should  be  paid  to  the  use  of  the  mayor 
and  commonalty  and  citizens  ;  or  upon  re- 
fusal, to  be  removed  out  of  the  market.  Ami 
they  aver,  that  these  are  all  the  rates  or  duties 
paid,  and  were  reasonable  sums  to  be  paid ; 
aod  these,  they  have  demanded  and  'received 
for  the  use  and  purpose  aforesaid,  as  was  hkwial 
for  them  to  do. 

As  to  the  other  matter  alledged  by  the  At- 
torney general  in  assignmg  the  tcdfstore, 
the^  say, 

That  within  this  kingdom  (viz.)  at  die  parish 
of  St.  Biichael  Bassishaw,  London,  ^re  was 
an  execrable  Plot  and  Conspiracy  prosecuted  by 
papists  to  destroy  the  king,  and  to  subvert  tlie 
ancient  government,  and  suppress  the  true  re» 
ligion  in  this  kingdom  estaMiiihed. 

That  sir  Edmundbury  Godfrey  took  exami- 
nations  of  witnesses,  and  mformations  of  the 
same  ;  and  also  of  the  burning  of  London  by 
the  Papists. 

That  divers  of  these  conspirators  had  laid  ia 
wait  for  him,  and  murdered  him,  to  the  uituk 
to  suppress  his  examinations,  and  to  deter 
other  magistrates  from  acting  in  the  discofery. 

That  Green  and  others  were  tried,  aad 
himged  for  this  murder. 

That  Coleman,  and  others  were  also  tried, 
and  executed  for  the  same  conspiracy. 

That  William  lord  Powis,  lord  Amndd  of 
Warder,  lord  Petre,  lord  Bellasis,  were  im- 
peacibed  by  the  Commons  in  parliament  of  hig^ 
treason  for  the  same  conspiracies,  and  sent  to 
the  Tower. 

That  the  kmg  m  his  speech  to  that  psriia- 
ment  had  recommended  to  them  the  further 

Sursuit  and  examination  of  that  oonspiiaoy, 
edaring  he  thought  not  himself  nor  than 
safe,  till  that  matter  were  gone  through  with; 
and  therefore  that  it  was  necessary  tbst 
the  said  lords  in  the  Tower  shpfdd  be  braiight 
to  their  trials,  that  joitice  m^tbe  done;  9ai 


them  for  the  better  exposing  their  commodities 
had  and  enjoyed. 

They  further  say,  that  the  citizens  and  free- 
men of  London  are  very  numerous,  (viz^ 
50,000  and  more. 

That  within  the  said  city  there  hath  been, 
time  out  of  mind,  a  common,  council  assembled 
as  often  as  necessary,  consisting  of  the  mayor, 
aldermen,  and  of  certain  of  the  citizens,  not 
exceeding 250  persons  thereto  annually  elected, 
called  the  Commons  of  the^said  city. 

That  there  is  a  custom  within  toe  said  dty 
for  the  mayor,  aldermen,  and  common  council, 
to  make  by-laws  and  ordinances  for  the  regu- 
lation and  ^vemment  of  the  public  markets 
within  the  city. 

Tliat  these  liberties  and  customs  of  &e  city 

Catholic  cause,  outwent  his  patience  for  the 
Court's  judgment  upon  the  demurrer  to  the 
Quo  Warnmto ;  so  that  courtiers  of  the  first 
magnitude  appeared  bai-eiaccd  for  the  next 
election  of  sheriffs,  and  sir  Dudley  North,  and 
su*  Peler  Rich  were  returned,  one  by  a  shame- 
less trick,  (he  other  by  open  force.  Though 
the  Court  had  gained  tliis  point,  they  thought 
not  fit  to  push  It  further  till  the  demurrer  to 
the  City  Charter  were  determined  ;  in  which 
such  haste  was  made,  that  only  two  arguments 
were  permitted  on  dther  side,  one  in  Hilary 
Term  1682:3,  and  the  other  in  Easter  Term 
following,  and  so  judgment  was  given  in  Tri- 
nity Term  next  after,  against  the  city. 

*'  The  judgment  against  the  city  was  as 
strange  as  the  election  of  the  sherifis,  for  it 
was  without  any  reason,  and  by  two  judges 
only ;  one  was  sur  Francis  Withens  (who  heard 
hut  one  argument,  and  I  believe  understood 
but  little  oi  that)  and  who  after,  in  the  absence 
of  sir  Edward  Herbert,  delivered  that  for  his 
<^»inion  which  sir  Edward  when  present,  dis- 
owned ;  and  sir  Thomas  Jones.  However 
they  saod  justice  Raimond  was  of  th^  opi- 
jaoikf  and  so  was  Saunders,  the  chief  justice, 
^ugh  he  was  past  his  senses,  add  only  had 
sense  enough  to  expostulate  with  them  for  then 
troubling  him,  when  he  had  lost  his  memory.*' 
S  Roger  Coke's  Detection,  p.  313. 

In  the  library  of  All-SouPs  College,  Oxford 
(Owen  Wynn's  MSS.  No.  75)  is  a  large  col- 
lection of  extracts,  relating  to  the  city  of  lion^ 
don,  firom  the  Quo  W^arranto  Rolls  during  the 
rdgns  of  Edward  the  First  and  Edward  the. 
Secbnd.  In  the  same  library  there  is  also  a  very 
good  report  of  the  Arguments  in  this  case,  in 
a  MS.  which  belonged  to  Mr.  Narcissus 
Luttreil. 

In  the  *'  Life  of  King  James  the  Second 
written  by  hhnself,"  as  Macpherson  calls  it 
(See  the  Introduction  to  lord  Clarendon's  Case, 
vol.  6,  p.  U9i,  of  this  Collection)  is.  the  fol- 
k>wing  passage : 

«<  Quo  Warranto  brought  against  the  city- 
charter,  which  pleases  all  good  men  there. 
The  common  council,  ob  the  2Ut,  were  better 
l)iaa  last  year."   • 


I0d5]    STATS  TRIALS^  34  CttAltl.B8  II.  i68S«-HNuf  the  City  tf  London.    [108<I 


\he  parliameai  havu^  made  an  address  to  tlie 
Idng,  Wherein  both  Lords  and  Commons  de- 
olarad  their  being  deeply  sensible  of  the  sad 
condition  of  the  realm^  occanoned  chiefly  by 
the  conapiracies  of  a  popish  party,  who  had 
plotted  and  intended  the  destruction  of  the 
king,  and  subTersion  of  the  government' and 
religion  of  the  Idngdom  ;  and  thereupon  a 
solemn  fast  kept  pursuant  to  the  king's  proda- 
tion,  grounded-  upon  the  said  amress^  and 
dirers  bills  prepfuned  to  be  passed  into  laws  for  | 
preservation  or  his  Trolestant  subjects. 

These  Impeachments  and  Bills  being  thus  de- 
pending, and  the  lords  in  the  Tower  not  tried, 
the  paniament  was  upon  the  10th  of  January 
nrorc^ed,  as  the  Attorney  General  above  in 
nis  replication  hath  ajledged,  by  reason  whereof 
the  citizens  and  inhabitants  of  the  said  city, 
being  fiiithful  subjects  to  the  king,  were  much 
disquieted  with  the  sense  and  apprehensions  of 
the  danger  threatening  the  person  of  the  king, 
his  g^emment  and  realm,  by  reason  of  the 
conspiracies  afi>resaid,  as  is  by  both  kii^  and 
parliament  affirmed  and  declared;  and  con- 
ceiving no  better  means  to  prevent,  than  by  the 
sitting  of  the{>arliament ;  and  having  received 
a  netition  from  divers  faithful  subjects,  citizens 
or  London,  to  the  same  effect:  and  it  being 
lawful  to  petition,  the  mayor,  sir  Patience 
Ward,  and  the  aldermen  and  commons,  in 
common  council  assembled,  for  the  preser- 
vation of  the  king  and  his  ^vemment,  did 
cause  to  be  written  the  Petition  in  the  repli- 
cation mentioned,  which  is  set  forth  in  imc 
verba;  and  did  order,  that  after  the  same  was 
presented  to  the  king,  it  should  be  printed  for 
the  satisfaction  of  the  troubled  minds  of  the 
said .  citizens ;  and  traverse  the  writing  or 
Hudking  any  other  Petition,  or  making  this  to 
4ny  other  end  or  intent  than  they  hare  pleaded. 

Surrejoinder. 

The  Attorney  General,  as  to  the  Plea  of  the 
mayor,  and  commonalty,  and  citizens  pleaded 
to  'the  making  and  publishing  the  ordinance 
about  the  markets, 

Protestando,  That  the  mayor,  and  com- 
jnoqalty,  and  citizens  w;ere  not  seized  of  the 
vaarketa,  nor  at  their  charges  provided  stalls 
and  necessaries,  or  market-places. 

PratettaiuU)  etiam,  That  the  said  rates  and 
anms  were  not  reasonable. 

For  Plea  saith.  That  by  a  statute  made  23 

Car.  2,  it  was  enacted,  that  places  for  markets 

•hould  be  set  out,  and  2J.  p^  chaldron  upon 

.^aoals  for  the  charge  of  thati  and  many  otaer 


things,  was  given ;  and  that  they  received  a 
great  sum  ont  of  that  duty  for  the  purposa 
alpresaid  ;  and  yet  for  their  own  private  lucre 
took  the  money  by  the  ordinance. 

And  traverseth,  That  the  mayor,  and  com- 
monalty and  citizens,  time  out  of  mind,  '  ha- 
'  buenint    et  habere   consueverunt   Tofaieta, 

*  Ratas,  sive  denarioram  summas  per  ipsos 
'  Majorm,  Communiti^tein,  et  Cives  aoperiua 
<  supposit.  per  prefatam  liCgem,  sive  Ordina- 
'  tionera  predict'  Assess,  et  in  certitudinem  re- 

*  duct,  prout  per  placitnm  suum  superius  re<* 
'  jungendo  placitat' supponitur.^ 

And  to  the  Plea  of  the  mayor,  an^  common- 
alty, and  citizens,  pleaded  to  the  residue  of  the 
Attorney's  matter  assigned  for  a  forfeiture,' as 
aforesaid. 

The  Attorney  protcttando,  That  the  afore->  . 
said  prorogation  of  the  parliament  was  for 
urgent  causes  concerning  tiie  good  of  the  kinir- 
dom,  and  thereby  the  prosecution  of  pubhe 
justice  not  interrupted. 

And  demure  to  the  said  Plea  of  the  mayor, 
and  oommonaHy,  and  citizens  by  them  pleaded! 
as  to  the  Petition. 

•     •  Rebut  ten 

The  mayor,  and  commonalty,  and  citizeiitf, 
as  to  the  making  and  publisbing  the  ordinance 
for  the  payment  of  monies  by  those  that  come 
to  the  saia  markets,  say  as  before. 

That  the  mayor  and  commonahy,  and  citi- 
zens have,  time  out  of  mind,  had,  and  aocos- 
tdmed  to  have,  re&sonable  tolls,  rates,  or  some 
of.  money  of  all  persons  coming  to  these 
markets  with  victuals  and  provisions  there  le 
be  sold,  for  stalls,  standinfl;8,  and  other  aooom«c 
modations,  by  them  liad  ror  ezposinff  their  vic- 
tuals and  provisions  to  sale.  And  of  this  thej 
put  themselves  upon  the  country,  dec.  To  thia 
Mr.  Attorney  demurs. 

And  as  to  the  Plea  by  the  mayor,  and  com'^ 
qionalty,  and  citizens  pleaded  to  the  residue  of 
the  matter  by  the  Attorney  General,  assigneil 
for  forfeiture,  they  join  in  demurrer.* 


*  When  the  Demurrer  in  this  Case  waa 
joined  (viz.  Mich.  Term,  34  Cai*.  2,)  Mr.  Ser->. 
jeant  remberton  was  Chief  Justice  of  Um^ 
King's-Bench.  But  before  Hilary  Term  when 
it  came  to  be'  argued,  he  was  removed,  and 
made  Chief  Justice  of  the  Common -Bench; 
and  sir  Edmund  Saunders,  who  had  been 
counsel  for  the  king,  in  drawing  and  advising 
the  Pleadings,  was  made  Chief  Justice  of  the 
Kii^'s-Bench. 
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This  Great  Case  was  only  twice  ar^ed  at  the  Bar :  First,  by  Mr, 
Finch,  the  King's  Solicitor,  tor  the  King;  and  Sir  George 
Treby,  Recorder  of  London,  for  the  City.  And  next  by  Sir 
Robert  Sawyer,  the  Kings  Attorney  Gencfal,  for  the  King; 
and  Henry  Pollexfen,  for  the  City. 


The  first  Arprnment  was  in  Hflary  Term  on 
Wedneeday,  February  7, 1082. 

ARGUMENT 

•  OF  Ma.  Solicitor  Finch. 

The  questions  in  tJiis  case,  as  I  think,  v^ill  be, 

I.  Whetiieraoy  corporation  can  be  forfeited? 

II.  Whether  the  city  of  London  differ  firoro 
other  corporations  as  to  point  of  forfeiture  ? 

III.  Wbetlierany  aet  of  the  mayor,  alder- 
naan,  and  common  eooacil,  in  common  councii 
assembled,  be  so  much  the  act  of  the  corpora- 
tion, as  can  make  a  tbrfeiture  ? 

IV.  Whether  the  acts  by  them  done  in 
iBakin^  the  by-law,  and  receiviBg  mone}^  by 
it ;  or  m  making  the  Petition,  and  causing  it  to 
1^  [^utod  and  published,  be  such  acts,  as  if 
"done  by  the  corpoi*atioD,  will  make  a  forfeiture 
of  the  corporation  ? 

-  I.  The  first  of  these  questions  fmly  I  should 
Aot  make  any  question  ataH,  but  that  this  case 
has  been  a  case  of  so  great  expectation,  eyery 
nan  heth  discoursed  about  it,  and  the  prejudice 
liiat  some  hatye  enter tatned.  concerning  it,  haye 
drawn  them  to  assert  the  negative  proposition. 
Therefore,  my  lord,  because  this  stnkes  to  the 
whole,  though  I  think  it  hath  no  foundation  in 
law,  I  will  heg  leave  to  remove  this  objection 
paH  of  the  case. 

1.  FivslofaH,  No  corporation  hath  any  other 
creation  than  any  other  firanchiaes  have,  and 
subsist  upon  the  same  terms  that  other  fran- 
chises do. 

9.  There  is  a  trust  or  a  condition  in  law, 
that  is  annexed  to,  and  gprows  upon  all  fiiin- 
cihises,  that  tiiey  be  not  abused,  and  the  breach 
of  them  is  a  forfeiture  of  the  very  being  of  the 
franchise^ 

3.  And  as  there  is  no  fbundation  of  that  opi- 
nion in  law,  so  the  misdiiefs  would  be  great,  if 
thelaw  were  otherwise.    For, 

1.  First,  That  no  corporation  h^  uiy  other 
creation  than  other  franchises  have ;  it  is  un- 
doubtedly true  that  the  king  is  the  orif^al  and 
commencement  of  all  franchises  ;  they  have 
their  be^pnning  from  him,  the  books  are  clear 
.  and  full  m  it :  I  need  not  quota  them,  though 
there  are  many,  Kdway  138.  17  £d.  2.  530. 
in  the  Reports  of  those  times  set  forth  by  Mr. 
Serjeant  Maynard.  Now,  my  lord,  th^re  can 
be  no  corporation,  but  by  the  king's  letters  pa- 
tents ;  for  even  Uie  prescription  doth  suppose 
ther^wa^thelijng'spaUnttocraftleitat  nrst 


And  therefore  the  pr<^r  inquiry  will  be  aboot 
the  second  thing. 

2.  How  far  the  breach  of  trust  that  is  looex- 
ed  to  a  franchise,  is  a  forfeiture  of  tiiat  fnn- 
chise. 

First  of  all.  There  is  no  rule  in  law  xom 
Certain  than  that  the  misuier  of  a  franchise,  if 
a  forfeiture  of  that  franchise.  This  the  statole 
of  18  Ed.  2.  does  very  well prove^  which  wm 
an  act  of  grace  to  restore  franchises  to  thoi^ 
that  had  lost  and  forfeited  them.  There  it  wm 
restrained  *  Ita  quod  libertat'  noo  sint  abase.* 
And  mv  lord  Coke  2  Inst,  in  his  observationi 
upon  tne  statute  of  Westm.  1.  that  chapter  of 
it  that  concerns  towns  that  exacted  more  mur- 
age than  was  granted,  fbl.  223.  says,  *  Tbey 
'lose  that  grant  for  ever;'  says  the  Mirrsrof 
Just,  which  my  lord  Coke  there  quotes,  that  ii 
no  more  than  the  common  law ;  for  the  hw 
wDls  tliat  every  man  should  lose  his  francliiae 
that  does  misuse  it :  so  the  Abbot  of  St.  Al ban's 
case,  8  Hen.  4.  18.  The  king  sdzed  the  fbo- 
chise  into  liis  hand,  because  the  abbot,  who  haj 
the  gaol,  would  not  give  pledges  to  make  de- 
liverance, and  for  detaining  his  prisoners  a  Vn^ 
time  without  making  a  lawful  deliveranoe: 
And  so  20  Ed.  4.  6.  The  Abbot  of  CrowUnd^i 
case  for  detaining  prisoners  acquitted  after  fees 
paid,  the  king  seized  the  gaol  for  ever,  theae 
two  are  cited  by  my  lord  Coke  2  Inst  43.  Aad 
in  sir  George  Keynal's  case,  9  Report,  Fitx- 
herbcrt's  Abridgement,  Titl'  Coron'  Pladt'  335. 
a  layman  was  taken  in  a  robbery,  4he  onHaaiy 
challenges  him  as  a  derk,  whereas  he  waiA 
lajrman :  it  vras  ruled,  that  for  his  fUse  gIuI- 
lenge  the  ordinary  should  lose  his  temporalitMl 
to  the  king',  and  lose  his  franchise  to  challmge 
clerks  for  him  and  his  successors  for  ef«r. 
Thus  far  is  nlain,  That  franchises,  if  misuRi 
are  forfeited;  and  that  thov^^  enjoyed  Iff 
persons  in  a  corporate  capacity,  as  appcan  bt 
the  cases  put.  And  then  as  a  cotporation  Mj 
forfeit  any  franchise  tiiey  are  seised  of  in  r^t 
of  the  corporatiou,  so  may  a  corporation  faiw 
the  francliise  of  the  corporation  itself,  STMi 
the  same  jrround  and  reason  in  law :  uaies 
imy  one  wQl  say  the  franchise  of  being  »  cor- 
poration cannot  be  misused  ;  and  that  wofkl 
DC  very  strange  matter  io  assert. 

Every  corporation  is  entrusted  with  a  fran- 
chise to  make  la\»'s  for  goveming  the  subject 
within  it's  jurisdiction.  If  that  power  be  fJf- 
ercised  to  the  subjects  prejudice,  as  it  may  be, 
it  were  an  hard  matter  if  there  were  no  lavr  to 
redress  that  grievance.  Suppose  a  corooratioa 
under  their  common  seal  snould  autnoriset 
reMlion,  would  any  man  say  that  were  no  for- 
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ftitore  ?  It  is  nid  indeed  by  Pigot,  SI  Ed.  4. 
f.  15.  Ai|[aeiido  upon  a  case  (where  the  ques- 
tion is,  Wnether  a  corporation  should  avoid  a 
bond  entered  into  by  the  mayor  by  duress,} 
That  a  corporation  can  neither  commit  treason 
or  Cekny ;  but  upon  the  same  reason  that  be 
oiges,  That  a  corporation  cannot  act  at  dl,  that 
Is,  abstractedly  from  all  the  members  of  it ;  for 
•o  this  notion  is,  that  a  corporation  is  a  body  in 
consideration  of  law  only,  and  not  reality  ;  and 
therefore  the  particular  act  even  of  the  head  of 
that  body  shall  affect  him  personally  only. 
But  this  IS  only  a  notion  of  his  arguing ;  but  it 
is  the  best  opinion  of  diat  book,  that  duress  to 
the  members  did  so  affect  the  corporation,  that 
it  should  ayoid  the  bond. 

Now  my  lord,  a  corporation  may  be  sur- 
tendered ;  and  surely  tnat  that  may  be  sur- 
tendered,.  may  be  forfeited  ;  and  I  shall  offer 
^u  some  auworities  in  this  case,  12  E.  3.  rot. 
elaus.  memb.  36.  a  writ  is  directed  to  the  con- 
stable Of  Dover,  reciting.  That  the  Cinque-ports 
had  seized  divers  goods  of  teveral  mercnant 
slnngers,  Portugueses,  and  others ;  and  the 
writ  commands  that  right  should  be  done,  or 
else  the  franchise  should  be  seised  into  the 
lung's  hands,  6  Ed.  2,  rot.  claus.  No.  5.'  The 
liberties  of  the  city  of  Bristol  were  seised,  and 
Hie  custody  of  it  ^^ranted  to  ■■  for  divers 

€>ontempts  and  mjuries  done  *  per  majorem,  ba- 
'  Uvos,  et  Gommunitat.'  to  the  King ;  and  so  the 
Close  Rolls  of  R.  2.  m.  6. 

There  is  another  case  that  pomes  further, 
Pasc.  9  Edw.  1.  Majus  rot.  25.  I  find  it  like- 
wise among  my  lord  chief  justice  Hale's  col- 
lections, that  he  has  given  to  lincoln's-inn 
library ;  I  took  it  out  of  that  book :  It  is  in 
the  Collection  of  the  A^judicatain  time  of  Edw. 
ly  fbl.  28,  a.  Thus  it  was :  There  was  the 
abbot  of  8t.  Austin  in  Canterbury  had  made  an 
mgraement  with  the  men  of  Simdwich,  about 
paying  ten  hogsheads  of  wine  yearly  to  the 
aboot ;  and  there  was  due  to  the  abbot  some 
'thirty  marks,  and  he  had  judgment,  and  exe- 
cution went  out ;  and  thus  it  is  in  the  book, 

*  Yie  de  ■  mandatur,  quod  levari  iac'  30 

*  fifarcas  de  bonis  ipsius,  ad  opus  Abbatis,  pro 

*  pretio  10  Doleorum  Viui  annuatim  sol^end'.' 
iuid  they  made  rescue  when  the  sheriff  came 
to  execute  the  writ,  and  they  were  sued  for 
that ;  and  the  judgment  of  the  king  and  his 
council,  which  was  by  parliament,  fov  it  was 
adjourned  into  parliament,  was,  *  Quod  libertas 

*  ae  Handwioh  fhrisfiiet'  sit.'  And  there  is  this 
observation,  though  it  be  written  with  the  same 
iumd,  which  is  not  his,  but  the  clerk's  that 
transcribed  it,  *  Judicium  illud  extendit  contra 

*  Barones  5  Portnum,  et  eorum  libertates,  nt 
'  mihi  videtur.'  These  are  die  words  of  that  ^ 
jbook:  And  this  will  go  a  great  way  with  tl^e 
city  of  London,  as  to  their  confirmation  of 
Hagna  Charta;  for  tlie  Cinque  Ports  are 
confinned  by.  act  of  parliament,  as  well  as 
th^. 

But,  my  lord,  there  are  many  cases  of  like 
mtuie,  and  that  e?en  in  the  case  of  the  city  of 
I^Midon  too,  as  I  Aall  shew  you  by  'and  by. 

TOL,  VIIU 


Now  though  these  are  not  judgments  in  Quo 
Warranto's,  tooutacorporatioBrOf  afiranchise 
of  being  a  corporation,  yet  it  shews,  that  these 
things  were  fbrfeitures  of  all  the  fnmchises  of  a 
corporation ;  for  a  seisure  is  n^ver  but  where 
there  is  matter  for  forfeiture  found  upon  record* 
as  in  sir  George  Reynel's  case ;  or  to  ground 
a  forfeiture,  upon  which  to  bring  a  Quq  War- 
ranto, as  in  our  case.  But  in  the  case  of  9 
Edw.  1,  there  it  .does  appear  judgment  was 
fifiven  by  the  parliament,  tnat  the  liberty  should 
Be  fi>rfeited,  not  that  it  should  be  seized  into 
the  king's  hands  only. 

Now,  mylord,  where  all  the  franchises  of  a 
corporation  are  forfeited,  what  is  the  corpora- 
tion ?  Truly,  it  is  nothing,  it  is  but  i^  name ;  a 
corporation  without  a  power  to  act,.is  nothing  at 
all.  Indeed,  I'  do  not  find  any  judgment  in  a 
Quo  Warranto  of  a  corporation  bemg  forfeited; 
yet,  my  lord,  it  doth  not  follow  firom  thence 
that  this  cannot  be  by  law ;  for  many  Quo 
Warrantos  have  been  brought  agamst  Ijondon, 
and  other  places  too,  to  out  corporations  of  their 
franchises,  but  it  hath  always  ended  in  submis- 
sion to  the  king,  and  so  they  have  been  at  quiet. 
AH  the  Quo  Warrantos  in  Mr.  Attorney 
Palmer's  time,  afier  the  king's  roftoration, 
against  the  several  corporations,  they  all  suh- 
mitted ;  and  yet  that  was  to  question  the  verf 
being  of  their  corporations.    , 

Now,  my  lord,  pray  conaider  a  little  upon 
the  rule  of  law.  It  should  seem  very  strange, 
if  a  corporation  should  neglect  to  come  into 
ejnre,  or  into  the  King's-bcnch^  the  saode  lenn 
that  a  Quo  Warranto  is  brought  a^nst  them, 
they  must  be  outed  of  their  fnmchise  for  ever, 
as  it  is  said  15  Edw.  4,  6  and  7.  And  yet, 
when  all  the  contemptB  and  oppositions  i^lagin- 
able  are  found  upon  record,  that  thia  'should 
not  be  a  forfeiture,  that  seems  absurd  that  a 
neglect  in  eyre  should  do  it,  but  all  the  op* 
pressions  and  offences  in  the  world,  when  found 
upon  record,  should  not  do  it. 

3.  But,  my  lord,  the  mischiefs  that  would 
follow  from  hence  are  very  great.  How  many 
oppressions  and  offences  would  be  daily  com* 
mitted,  if  every  corporation  were  a  franchise 
and  jurisdiction  independent  upon  the  crown  ? 
and  the  punishment  truly  of  some  particular 
men  for  tnose  offences  would  not  be  adequate, 
where  the  power  of  offending  and  misgovern- 
ing should  still  reuMun ;  sure  that  were  no 
adequate  redress  of  such  an  inconvenience. 
And  to  this  purpose,  my  lord,  1  shall  humbljr 
offer  a  case,  and  it  is  that  great  case  between 
the  eark  of  Gloucester  and  Hereford,  Hil'  20 
Edw.  1,  in  B.  B.  rot  Wallie  14.  It  is  likewise 
in  Rfley's  Placita  Parliament!,  83>  86.  The 
case  is  this  in  short:  They  both;  claimed  the 
Hberty  of  Retuma  Brevium^  and  they  ha4 
incurred  great  contempts  in  refusing  to  obej 
the  king's  writs ;  ^d  judgment  .was  gives 
against  them,  that  the  libei^  #hould  be  seised 
for  this  reason,  which,  ;I  think,.  wtD  oo  a  great 
way.  in  this  case,  and  for  wbicK  1  *off&  it, 
^  Quia  puniendus  est  XKiminus  libertalis  in  eo 
( quo  d^uit.'  I  thinks  >my  lord,  as  I  wid| 
4A  ^ 
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that  will  go  a  great  way  in  this  case  to  shew 
the  reason  of  the  law. 

My  lord,  if  the  grantinof  of  too  many  and  too 
lafg^e  franchises  were  a  ttnschief^  as  certain?y  it 
was  hy  the  law,  and  as  appears  by  the  Com- 
mons petitions  21  £dw.  3,  rot.  pari.  No.  17, 
where  they  pray,  That  new  and  brge  fran- 
chises may  not  be  granted,  becanse  it  tended  to 
the  overthrowing  tl^e  common  law,  and  great 
oppression  of  the  people.'  And  the  king's  an- 
s\rer  was.  That  care  should  be  taken  for  the 
time  to  come.  Isay  then,  if  this  were  such  a 
knischiet;  tfaBt  there  ought  not  to  be  granted 
new  and  large  iranchises,  much  more  would 
it  be  a  mischief,  if  these  ilranchises  should  not 
be  under  the  controul  of  the  law,  when  they 
exercise  such  oppression.  And  so,  my  lord,  1 
shall  leave  that  point ;  for  I  think  it  will  be 
pretty  clear,  that  a  cor|K)ration  may  forfeit  their 
oeing  of  a  corporation. 

II.    I  shall  next  consider,   •  Whether  the 

*  city  of  Ix)ndonl)e  in  any  other  plight  than  an^ 
«  other,  corporations.'  1  think,  truly,  there  is 
BO  difference  at  all .  Now  this  question  do^  de- 
pend upon  what  they  have  set  forth  by  their 
plea  ;'and  that  is,  the  confirmation  of  Magna 
C^harta,  cap.  9, '  Civitas  London'  habeat  omnes 

*  libertates    siias    antiquas,   ct    consnetudines 

*  suas.'  And  then  the  act  of  1  Edw.  3,  upon 
which  my  lord  Coke,  in  his  4  Inst.  253,  says, 
that  the  ti'auchise  of  this  city  shall  not  for  any 
cause  be  seised  into  the  king's  hands.  And 
tVien  that  of  7  R.  2,  which  says,  that  the  city 
shall  enjoy  its  whole  liberties,  '  licet  non  usi 

*  vel  abusi.'  This  is  their  foundation,  upon 
whidi  they  would  distinguish  this  city  from  all 
'Othercorpt)rations.  Now  as  to  these  things,  1 
give  tliese  answers. 

First  tor  Magna  Charta,  That  plainly  is  no 
more  a  confirmation  to  them,  than  it  is  to  other 
cities  and  corporations.  For  not  only  the  city 
x)f  London  i^  named  to  have  its  anoient  liberties 
%nd  easterns  preserved,  but  it  is  lik^^ivise  <  om- 
/  nes  alis^  Civjtat'  &c.''  And  all  cities,  bo- 
roiighs,  and  towns,  and  the  barons  of  Cinniie- 
pbrts,  and  all  other  ports,  should  hare  all  tneir 
liberties  and  ftet  castoms.  So  my  lord  Coke 
a^ees  it  in  his  comment.  And  m  what  he 
cites  out  of  the  Mirror  of  Justice,  and  other 
liDCient  authors  of  our  law,  they  should  enjoy 
their  franchises  which  they  had  ri^ht  to  by 
lawful  title  of  the  gift  and  confirmation  of  the 
king,  and  which  they  had  not  forfeited  by  any 
abuse.  So  tiiat  the  act  which  confirmed  them, 
4id  not  purge  former  forfeitares,  much  less  did 
It  license  other  abuses.  * 

Tlien  for  iheir  acts  of  1  Edw.  3,  and  7  R.  2, 
I  shall  humbly  offer  this,  That  as  thcv  are  in 
truth  no  acts  of  parliament  art  all,  so  they  will 
not  concern  this  questiDn,  whatsoever  my  lord 
Coke  says  concerning  iiyem.  fiut  I  shall  give 
someinfetances  before  these  acts,  to  shew  that 
they  never  had  such  an  unouestionable  power 
•as  fbey  now  dream  of,  and  toeii  some  instances 
inafi^tiracs,  that  there  either  were  uo  such 
^0ct»,  ot  no  ^iich  sense  at  least  is  to  %e  put  upon 
^iiamj  a.«i'tbry  havestrakted  to  make. 


First,  it  appears  15  Edw.  1,  that  ^the  tiiii* 
chise  of  the  city  of  London  was  seised  into  fhs 
Icing's  hand,  and  Johannes  de  Britton  w» 
make  Custos  Civitatis  London,  who  was  no 
freeman  4  and  this  implies,  that  the  francbiiS 
was  "seised  into  the  king's  bands,  ibr  they  ba4 
a  power  to  choose  d^  seipsis  by  charter  from 
king  John,  a  citizen  to  be  mayor  or  cSuefgo* 
vemor ;  but  here  was  another  governor  ap- 
pointed them.    . 

Then  Rot'  Pat'  26  Edw.  1,  <  R«z  pro  bono 

*  servicio  civit'  London'  reddit  eis  civit'  soam 

*  London'   habend'    diet'    civibus   ad  volant* 

<  Regis.  Teste  Rege.'  So .  that  both  the  city 
and  dl  its  franchises,  were  seised  at  that  time; 
for  be  restored  the  very  cit^  of  London  to  tht 
citizens  *  habend'  during  his  will  and  pleasure. 
Thus,  my  lord,  it  stood  in  the  time  or  Edw.  1, 
then  in  the  time  of  £(lw.  2,  seised  again ;  U 
Edw.  2,  memb.  2t,  of  the  Pat.  RoHs,  in  Sf, 

<  Rex  dimisit  civibus  London'  officium  M^yoc* 
<civitat'  London.'      15  EdW.  3,  '  Rex  dedit 

*  Ucentiam  eligendi  Major'  London'.'  Andia 
th^  second  part  of  Pat' Kolls  15  Edw.  2,  m.5, 
the  king  recites,  That  whereas  in  the  14^^ 
year  of  his  reign  he  had  replevied  to  them  the 
office  of  mayor,    *  usque  quindenam  Suidt 

*  Martmi,'  and  also  recites,  which  office  was 
seised  into  the  king's  hands  by  the  justice  of 
eyre  in  the  Tower  of  London,  and  he  was  will- 
ing to  continue  it  longer  to  them,  *  ex  gra6i 
^  sjieciali'  be  did  grant  them  the  said  offio^ 
guamdiUj  &c. 

Then  the  second  part  ofPat'  Rolls  in  SO  Edv^ 
2,  it  is  recited,  that  the  king  had  seised  the 
office  of  the  mayoralty,  and  had  replevied  it 
from  time  to  time ;  and  that  one  Hammond 
de  Chigwell  was  made  mayor,  the  king  had  ac- 
cepted of  him  for  mayor,  *  Et  Rex  volens  cii 
*^*atiam  uberiorem  iaoere,'   gratits  him  ths 


omce  of  mayor. 

Now,  my  lord,  these  seizures  shew  plainly, 
that  tiie  franchises  of  the  city  wereforfeitaHe ; 
for  either  they  were  seised  upon  matter  of  re- 
cord found  for  a  forfeiture,  or  else  uuoo  sonie 
matter  which  was  to  be  a  ground  ot  a  forfei- 
ture. So  then  they  were  absolutely  gone,  and 
I  do  not  find  that  these  were  ever  taken  oat  of 
the  king's  hands  by  process  of  law,  but  vert 
restored  by  grace  ana  favour;  for  tiH  the  90 
E.  2.  it  appears,  that  they  so  long  continoed 
tn  the  king's  hands,  and  be  absaluiely  disposed 
of  them. 

Here  is  now  a  favour  to  them,  and  a  plenanr 
restitution.  Thus  it  stood  in  the  reigns  of  K* 
1.  and  E.  2. 

Now  the  next  thing  will  be  fhf  their  act  of 
1  K.  a,  which  they  back  with  my  lowl  Coke's 
observation  upon  it,  that  it  was  autkoritale por- 
Utmienti.  Now,  truly  my  lonl,  there  is  no  soch 
act  of  parliament,  that  is  any  where  extant  Fof 
it  is  not  iu  print,  neither  are  there  any  parfit- 
ment  rolls  of  E.  l>'s  time  till  4  E.  3.  And  h* 
that  cites  it,  my  lordCiAe  himselfi  citcj^noroli 
at  all  for  it ;  so  that  where  we  shall  find  tbts«^l 
of  parliament,  truly  1  do  not  know.  B"*^ 
act  at  bast  amounts  to  no  more,  than  tint  m 
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any  peraonal  Iresptss  of  officers  the  liberties 
of  the  cit^  should  not  be  seised :  but  that  siffiii- 
fiesnothinjgr,  for  that  is  not  our  case.  There 
are  acts  ofuie  corporations,  not  of  particular 
officers ;  thoug'h  I  cannot  but  observe  how  the 
law  was  taken  to  be  at  that  time,  before  this 
their  pretended  act,  even  for  the  offence  of  pri- 
Tate  officers :  and  that  appears  to  be  the  law 
loo  in  the  case  of  9  £.  1,  which  I  cited  be- 
■fore,  which  was  only  the  offence  of  the  mayor 
of  Sandwich,  who  refused  to  answer  tor  a  tres- 
imss,  and  a  rescue  was  committed,  and  the 
whole  liberty  seised. 

Now  this  act  of  1  E.  3,  be  it  what  it  wiH, 
thoug'h  they  would  take  it  in  that  sense,  that 
nb  forfeiture  should  be  incurred  for  the  trespass 
cf  ap  officer,  yet  I  find  quite  the  contrary  there- 
unto, and  that  it  hath  not  prevailed  even  in 
diat  sense.  For  5  E. -3,  rot.  clans.  14.  there 
the  king  did  discharge  one  from  the  office  of 
mayor,  and  commands  the  aldermen  and  com- 
monalty to  choose  another.  Now  this,  my  lord, 
I  take  to  be  not  so  much  a  punishmeut  of  the 
officer,  as  a  breaking  in  upon  the  iruichise itself. 
Bat  I  shall  shew  ipore  foUy  in  the  reign  of  R. 
S^  that  this  was  done. 

Yet  I  V7il>  first  take  notice  of  the  statute  of 
R.  3,  which  is  the  next  thin^  tlmt  they  rely 
upon;  and  this,  with  submission,  is  no  act  of 
parliament  neither ;  for  though  my  k>rd  Coke, 
in  his  5th  Inst.  205.  says,  wis  is  the  statute 
nientionedin  our  books,*  which  supports  the 
customs  in  London  to  devise  in  Mortmain,  and 
cifeher  customs  a^inst  acts  of  parliament  and 
cites  authorities  m  the  margin ;  yet  my  lord,  I 
have  looked,  and  can  find  none  drthera  to  speak 
to  the  purpose  for  >vhich  they  are  cited,  but  the 
book  of  7  H.  6.  fbl.  1.  where  the  custom  of 
London  to  devise  in  Mortmain  is  in  question ; 
and  there  it  was  ruled  a  good  custom,  because 
of  the  statute  that  confirms  it  after  the  statute 
of  Mortmain,  but  says  the  book,  quei'e  the  sta- 
tute ;  so  that  they  were  not  well  {apprized  of 
the  statute  in  those  days,  though  this  were  the 
foundation  of  all  these  resolutions  of  that  kind. 

It  appears  by  the  roll,  that  it  is  no  act  of  par-< 
liament  in  the  nature  of  it,  tor  it  is  7  R.  2.  No. 
37.  it  is  a  prayer  of  the  Commons,  that  there 
might  be  a  patent  granted  to  the  city  ooofirm- 
ing  their  liberties,  *  licet  non  usi  ? el  abusi 
*  fuerint.'  And  the  answer  was,  <  Le  Roy  le 
▼enk ;'  but  this  is  no  act  of  parliament,  it  is  no 
Biore  thau  a  confirmation  of  the  letters  patents, 
which  had  been  1  R.  S.  Besides  turther, 
there  never  was  any  patent  granted  in  pur- 
suance of  this  act :  And  yet  it  is  plain,  tliat  if 
it  had  been  so,  it  would  only  have  extended  to 
ibrfintures  that  were  pastj  but  could  never 
tynount  to  a  dispensation  or  licence  for  the 
future.  And  my  lord,  this  appears  by  these 
autherides  and  records  that  I  shall  now  cite. 
The  first  part  of  Pat'  Rolls  Id  R.  2,  membi*.  36, 
97.  whereby  it  folly  appears,  that  notwith- 
standing these  pretended  statut^,  there  was  no 
such  privilege  in  the  city,  but  that  |br  the  of- 
fences of  their  officers,  or  themselves,  the  firan- 
'fhiso  diooM  be  seised. 


But,  my  lord,  I  must  a  little  observe,  that 
truly  the  city  have  attempted  to  raise  them-  ' 
selves  above  the  fear  of  any  judgment  in  any  ' 
of  the  king's  courts;  for 'in  1  R.  2.  Pari. 
Roll  126.  there  they  petition  for  a  confirma- 
tion of  their  charai^r,  with  a  clause  of  *  licet 
nOn  Usi  vel  abusi,'  which  was  that  they  then 
would  have  to  be  done  in  parliament  for  them. 
But  they  dolike\%ise  desireitithcirpetition^that 
notwithstanding  any  statute,  privilege,  charters, 
judgment  made,  or  to  be  made  to  the  contrary, 
their  tiberties  might  be  confirmed  ;  of  thid,  it 
is  said,  the  king  1^  advise.  There  is  in  1  R. 
'i.  Parliament  Rolls  121.  as  pleasant  a  petition 
as  the  other ;  they  the  .  Jlo  desire,  that  the  in- 
terpretation of  their  charter  may  be  left  to 
themselves ;  and  where  it  is  doubting,  such 
meaning"  as  they  should  put  upon  it  should  be 
allowable.  But  to  that  the  king's  answer  was» 
l^at  he  would  make  the  interpretation  of  his 
own  charters,  according  as  his  council  should 
advise.  So  tliat  I  observe,  they  would  fain 
have  been  absolute,  but  they  could  never  do  itf 
it  hath  always  been  denied  them.  So- that' 
from'  what  was  done  at  this  time,  and  after  7 
R.  2,  it  does  appear  plainly,  that  there  was  no 
dtfTerencc  between  the  city  of  London  and  any 
other,  corporation,  only  this  is  really  the' 
greatest.  But  9B  all  greatness  is  the  king's 
^vour ;  so  when  men  forget  their  duty,  in 
abusing  the  king's  fhvour,  this  great  court  is 
the  place  to  put  them  in  mind  of  it.  I  c6me  then 
to  the  third  question  : 

3.  •  Whether  the  act  of  the  ma}' or,  aldermen 
<and   commonahy,    in  common  council  as- 

*  sembted,  be  an  act  of  the  corporation, ,  so  as 

*  to  make  a  tbrfeiture  of  the  wliole  ?'  And  with 
submission,  my  lord,  that  will  be  pretty  clear 
too  upon  these  reasons : 

1.  First  of  all,  the  whole  corporation  is  fully'- 
represented  by  them,  notwithstanding  the  dis- 
parity of  number  set  foi*th  in  their  rejoinder. 

2.  Again,  all  by-laws  and  ordinances  mado 
iur  the  good  government  and  order  of  the  city« 
are  certainly  the  acts  of  the  corporation  ;  but 
the  sole  power  of  making  those  laws  is  in  the 
mayor,  aldermen  and  common  council ;  and 
therefore  sure  the  whole  power  of  the  corpo-' 
tion  is  in  the  common  council. 

3.  They  have  the  sole  power  of  the  covpo' 
ration-seal.  They  can  bind  all  the  whole  cor- 
poration by  any  alienation  to,  or  charge  upon 
their  inheritance  ;  and  by  consequence  they 
may  surrender  all  or  any  of  their  franchises, 
and  then  as  I  said,  they  may  forieit  them. 

4.  They  have  pleaded  that  there  hath  been 
time  out  of  mind  a  common  council,  consisting 
of  the  maj*or,  aldermen  and  2.^0  citizensj  who 
are  called  the  Commons  of  the  city.  '80  that  it 
shall  be  intended  now,  that  as  th6y  have  pres- 
cribed for  it  as  incident  to  their  corporation,  it 
was  part  of  their  original  constitutic)>  to  be  thus 
represented  by  them,  and  ruled  and  governed 
by  thebr  laws  :  but  there  is  another  reason  for 
it,  and  that  is,  that  it  is  an  inseparable  incident 
to  a  corporation,  implied  in  law  >^ithout  grant, 
that  .they  have  a  power  to  muke  In-laws  P» 


Irnid  the  corporation,  witbont  vhich  there  were 
Bb  government  in  a  corporation ;  and  therefore 
a  niisusure  of  that  power  must  be  a  forfeiture 
of  their  corporation,  because  it  is  a  breach  of 
their  origioal  trust :  22  Assis.  pi.  34.  there  is 
this  rule  given,  and  a  tt  ae  one  it  is,  whore  there 
are  many  franchises  granted,  which  do  not  de- 
pend one  upon  another,  there  the  misusure  of 
one  is  a  forfeiture  of  that  one  which  was  mis- 
used ;*  hot  where  there  are  several  parts  of  a 
franchise  depending  ^^^  upon  the  said  franchise, 
if  any  part  be  misused,  the  entire  franchise 
shall  be  forfeited.  As  for  instance,  if  a  man 
have  a  fair,  a  court  of  Pypowders  is  incident  to 
it,  the  misusnre  of  that  court  of  Pypowders  is  a 
forfeiture  of  the  whole  fair  itself ;  for  where 
any  part  is  abused  that  is  incident  to  an  en- 
tire franchise,  that  abuse  forfeits  the  whole. 

And  this  is  the  opinion  of  Palmer's  Reports 
in  the  case  of  the  corporation  of- Maidenhead, 
where  it  is  doubted  whether  the  marl^et  was 
foi'feited  for  taking  too  much  toll,  because  the 
toll  was  not  inseparably  incident  to  the  market, 
and  so  was  not  ciependent  upon  the  entire  fran- 
chise, and  there  the  rule  is  taken,  as  I  have 
said  before,  that  the  misusure  of  a  part  of  an 
entire  franchise ;  or  a  power  that  is  incident  to 
it,  is  a  forfeiture  of  the  franchise. 

Then,  my  lord,  if  they  cannot  forfeit  here, 
the  whole  power  of  the  trust  of  the  corporation 
is  reposed  in  them,  and  may  be  misused  by 
them,  to  the  oppression  of  the  king's  subjects, 
and  there  is  no  remedy,  if  they  shall  not  be 
punished  at  all.  For  it  b  much  harder  to  say, 
that  several  acts  of  all  the  particular  persons 
should  forfeit  the  corporation,  than  that  their 
joint  acts  should  do  it.  But  this,  my  lord,  is 
an  act  contraiy  to  the  trust  u]>on  creating  the 
corporation,  and  may  be  a  misusure  to  the  pre- 
judice and  oppression  of  all  people ;  and  if  this 
should  not  forfeit  the  corporation,  there  is  no 
remedy  at  all,  but  the  power  remains  of  .op- 
presMng  as  it  did  before. 

Now,  my  lord,  I  tliink,  with  submission,  I 
have  made  it  pretty  plain ;  and  as  they  are  not 
distinguished  from  other  coi^Mrations  in  point 
fif  privilege  as  to  forfeitures,  so  this  is  their  act, 
and  shall  bind  them,  being  done  by  their  repre- 
aentatives. 

IV.  Then  the  fourth  point  will  be,  *  Wlie- 
'  ther  these  offences  set  forth  in  the  Replication 
*  are  f<»rfeiture8  ?' 

1.  The  first  is 'the  making  of  that  law  in  the 
common  council  for  the  levying  of  sums  of 
money  upon  the  king's  subjects,  and  the  actual 
levying  of  those  sums  accordingly;  and  this 
they  justify  under  their  prescription  to  have 
reasonable  tolls,  as  they  set  forth  in  their  plead- 
ings, from  all  persons  that  come  to  their  majr- 
kets  to  sell  provision  there,  and  power  to  re- 
duce their  toUs  to  a  certainty  by  an  act  of  com- 
mon council.  This  is  their  justification  ;  so 
that  my  lord,  the  first  thing  to  be  considered  is, 

(1.)  What  right  they  have  to  these  tolls  or 
«ams  of  money  assessed  by  the  by-law?  and 
4heQ9 


(2.)  Whether  if  they  have  no  rigbt,  their, 
taking  upon  them  to  make  a  law  be  a  fotfat* 
ure? 

(1.)  For  their  right,  tiiat  depends  upon  a 
prescription  to  have  reasonaUe  toll,  as  tbiy  Mt 
it  forth,  and  this,  as  they  have  pleaded  it,  ap« 
pears  to  be  no  risht  at  all ;  for  a  prescriptioa  to 
have  toll  and  tolkge,  not  shewing  how  much 
in  certain,  is  void  ;  for  reasonable  toll  is  not 
incident  to  a  market,  but  the  part^  has  it  hf 
the  king^'s  grant,  and  so  it  was  adjudged  in  tUf 
court,  Mich.  39  and  40  Eliz.  cited  by  my  lord 
Coke  in  the  second  Inst.  220.  So  it  the  kiBfr 
grant  a  toll,  if  he  do  not  in  his  grant  ascertiiB 
how  much  shall  be  taken  for  toll,  that  gnnt 
is  void,  and  so  is  the  prescription  too,  as  ywi 
may  see  in  the  corporation  of  Maidenhead  is 
Palmer's  Reports,  fol.  79.  grounded  upos9, 
H.  6,  45.  and  11  H.  6,  19.  and  sohed«« 
the  opinion  of  Popham  in  the  case  of  Heedy 
and  Weeldhouse,  for  no  sulncct  can  presciibs 
to  have  toll,  by  the  ^lant  of  the  king. 

But  my  lord,  this  is  not  properly  a  teU  ici- 
ther,  norm  the  nature  of  a  toll ;  for  that  n  al- 
ways paid  by  the  buyer,  and  never  paid  beAia 
a  sale ;  but  bei-e  all  that  comes  to  the  msikct, 
whetiiier  they  buy  or  not  buy,  sell  or  not  sflD, 
they  must  pay  by  this  law.  My  lord,  I  eoa* 
fees  there  may  be  a  custom  for  persons  to  piy 
for  standings  in  a  fair  or  market,  as  that  cats 
was  9  H.  6, 45,  but  yet  that  must  be  nrescnM 
for  in  a  certain  sum,  which  is  not  done  hen. 
And  this  dustomary  payment  is  in  tfaeaaae 
nature  as  a  toll  traverse,  or  a  toll  throi^h,  whiflb 
cannot  be  in  an  uncertain  sum  ;  for  they  aia 
all  by  piesciiption,  and  a  grant  of  them  now  bd- 
certain  would  not  be  good. 

But,  my  lord,  however,  judgment  opoathcia 
pleadin£>:s  must  be  g}ven  against  the  ctly ;  ftr 
either  the  prescription,  as  tbev  have  set  it  tisdh 
is  good,  or  it  is  not  good ;  it  it  be  good,  ihm 
the  traverse  that  is  taken  is  well  taken,  ia 
wit,  that  they  have  no  such  custom,  and  tbey 
ought  to  have  taken  issue  unonthatwhidi  di^ 
have  not  done ;  for,  my  lord,  they  have  takoi 
issue  thus,  that,  time  out  of  mind,  they  havefaad 
reasonable  toll  of  all  persona-  coming  to  die 
market  to  sell  their  provision,  without  tying  of 
it  to  the  reasonable  toll  assessed  and  redooed  la 
certainty  by  the  law ;  and  this  is  naught:  Ar 
though  they  had  a  reasonable  tod  in  ^peoeralr 
taking  the  prescription  to  be  good,  yet  if  eidier 
that  reasondik}  toll  in  the  use  of  it  were  not  takea 
in  that  manner,  or  to  that  value  that  they  ^smm 
by  their  by-law,  then  have  they  done  wioog; 
and  therefore  our  traverse  is  proper  ta  their 
reasonable  toll,  that  they  had  not,  time  oat  of 
mind,  such  a  toll  as  they  set  forth ;  br  il  mo^ 
be  such  a  reasonable  toll  as  may  answer  to  diat 
which  is  assessed  in  the  by-law ;  and  that  they 
have  not  put  in  issue.  For  the  king,  wbcn 
once  he  bath  granted  amarket,  cannot  ^to 
grant  toil  to  that  market,  because  it  isatite 
market,  and  the  pec^le  have  right  to  oome  to 
it  as  a  free  market ;  neither  can  tbey,  when 
once  by  custom  they  have  exercised  their  po|*^ 
of  assessing  reasoiudile  toll,  alter  that  •ttbiii 
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rogoingy  and  dinolving  parliaments;  to  say 
that  act  of  his  was  an  iaterruptioD  of  jostice*  is 
all  one  as  to  say,  the  king  did  interrupt :  And 
'tis  done  by  them  as  a  corporation,  'tis  the  act 
of  the  city  in  .  their  common  council  in  the 
name  of  the  corporation ;  and,  as  ire  have 
pleaded  it,  the  mayor^  citiaens,  and  com- 
monalty, in  common  ^council  did  do  it,  whick 
sure  is  die  corporation,  as  they  would  bare  it^, 
And  {hat  I  rely  upon  for  the  reasons  I  odered 
before  upon  that  point. 

Then  the  matter  of  this  Petition  is  the  tajaa^' 
upon  them  to  censure  the  king  and  his  goTeni*: 
ment  by  this  Petition.    The  ^  printinff  and  dis* 

Sersing  it  is  now  publicly  scandanzing  and 
belling  the  king ;  for  'tis  in  the  nature  of  aa 
appeal  to  the  people :  'tta  unlawful  to  print  any 
man's  private  case,  while  it  is  depending  in  any 
court  of  judicature,  befoi'e  it  comes  to  judg- 
ment, because  'tis  an  appeal  to  the  peopfe. 
And  tb.at  was  my  Lord  Chief  Justice  Hales'n 
opinion  in  colonel  King's  case.  And  theiU 
consequences  of  such  proceedings  are  so  many^ 
and  the  danger  so  evident  in  these  licentioua 
days,  that  I  do  not  know  indeed  whither  it  may 
tend. 

The  fact  is  confessed  by  them  in  their  re-: 
joinder ;  but  they  say  they  did  it  to  alleviate 
men^s  fears,  and  quiet  their  minds  ahsg.  koc,  that 
ihev  did  it  '  alitor  vel  alio  modo.'  Surely,  m^ 
lord,  this  is  no  sort  of  excuse  in  the  world,  nor  w 
it  capable  of  any.  They  have  owned  the  things 
but  tnev  have  excused  it  in  the  manner  of  doing 
thereof.  And  I  may  venture  to  say  the  tra^ 
Terse  is  impertinent :  Suppose  a  man  be  in- 
dicted for  pubUshmg  a  tibel,  and  be  owns  the 
fuiU  but  doth  traverse  absq.  hoc,  that  he  did  it« 
malUiotiy  or  with  an  intent  to  defame,  that 
surely  would  be  an  idle  thing ;  for  those  art 
constructions  thatthe  law  puts  upon  it,  and  are 
not  matters  traversable,  or  to  be  put  in  issue. 
But  if  the  fact  be  done,  the  law  says,  'tis  naali- 
ciously  done,  and  with  such  an  intention* 
Therefore  a  confession  of  the  fact  is  a  oonfes* 
sion  of  all  the  consequences  that  the  law  puts 
upon  the  feet. 

My  lord,  this  can  amount  to  no  less  than  the 
forfeiture  of  tiieir  charter,  not  oiily  ibr  tiie 
greatness  of  the  offence,  but  because  otherwise 
the  law  would  be  unequal ;  for  if  this  were  the 
case  of  a  prirate  common  person,  he  must  be 
fined  and  imprisoned  during  the  king's  plea- 
sure, as  was  the  case  of  Harrison  in  1.  Cr.  503, 
for  words  spoken  of  justice  Hutton.  Now,  my 
lord,  a  Corporation  is  not  capable  of  sofferiiar 
this  imprisonment ;  and  therefore  'tis  a  much 
greater  offence  in  them,  as  the  body  is  greater 
than  any  particular  member :  And  then,  that 
which  IS  a  greater  offence  would  have  a  leai 
punishment,  if  the  diarter  itself  were  not  for- 
tetted,  than  it  would  if  a  particular  person  were 
punished.  And  give  me  leave  to  niffpiy  hen 
the  reason  of  the  earl  of  Gloucester's  ease, 
that  I.  cited  before,  « quia  dominus  Ubertatii 
<  puniretur  in  eo  quo  ddiquit.'  So  they  shall 
lose  their  charter  for  tiie  abuse  of  that  power 
that  was  inthtftod  with  thena  by  their  diMK 


fleasnre;  finr  it  being  once  set,  all  people  have 
right  to  come  upon  such  terms :  and  if  they 
increase  the  toll,  under  pretence  to  reduce  it  to 
certainty,  it  will  be  void ;  for  they  may  lower 
tiieir  pnce  if  they  will,  l^uttbey  can  never  Come 
to  increase  the  penalty.  Tf,  therefore,  they 
have  done  ill  in  not  takrog  issue  upon  the  tra- 
verse, which  does  take  in  the  full  substance  of 
their  njoinder ;  if  it  be  good,  then  judgment 
I9ustl>e  given  against  them  upon  that  reason ; 
no  then,  mv  lord,  the  question  will  be, 

(3.)  *  Wnether  the  making  of  a  law  to  raise 

*  money  at  large  upon  the  subject  be  a  for- 

*  feiture  of  the  charter  ?'  .And  truly,  my  lord, 
that  it  is.    For, 

First,  It  is  the  usurping  of  a  power  that  they 
neither  can  have,  nor  have  by  law. 

SecondW,  It  is  a  breach  of  the  trust  an- 
nexed to  tne  corporation  ;  for  'tis  a  misusure  of 
llie  firanohise,  to  the  oppression  of  the  king's 
su^ects ;  and  tiierefore  tiie  charter  must  be 
lorieited,  and  not  the  other  franchise ;  not  the 
iranchise  of  a  toll,  for  they  have  none;  not 
the  franchise  of  the  market,  for  that  would 
be  nothing.  If  the  market  be  forfeited,  it  must 
ertheE-be  extinguished  or  k^t»  if  it  be  extin- 
^ished,  'tis  a  punishment  to  o^ers  that  did 
not  offend ;  and  if  it  be  kept,  though  it  be  for- 
feited, tis  no  punishment  to  them  that  do  offead : 
iftnd  'tis  a  question  whether,  a  market  may  be 
Ibifeited  for  taking  unreasonable  toll ;  and  that 
nppears  in  the  case  of  Maidenhead.  And,  as 
mv  lord  Coke  says  upon  the  statute  about 
tnking  outrageous  toll,  the  franchise  should  be 
aeised  only  till  it  be  redeemed  bv  them. 

But,  my  lord,  however,  wimout  goinff  far 
into  that  matter,  this  offence  lies  not  omy  in 
«ak»|^the  money  but  in  t^<ipoDthem,an<^ 
usurping  a  power  to  make  laws  to  raise  money. 
Th^  have  taken  upon  them  a  legislative  power 
4o  oppress  their  fellow  subjects,  that  is  their 
«Asnoe,  and  that  is  a  misusure  of  their  fran- 
chise. Hy  lord,  in  the  Case  of  Ship-Money  it 
was  not  the  quantum  of  money  that  was  raised, 
that  was  complained  or  quarrelled  at,  but  it  was 
the  manner  of  levying  of  it  without  an  act  of 
parliament.  The  k>gic  and  consequence  of  Uiat 
was  it,  which  was  so  much  debated  and  stood 
npon.  So  here,  the  abuse  and  the  offence  is 
the  making  the  law,  and  the  consequence  of  that ; 
ftr  by  the  same  reason  that  they  have  a  prescrip- 
tion to  lay  so  much,  they  mav  have  a  prescrip- 
tion to  lay  ten  times  as  much.  So  that  upon 
what  1  offer  upon  this  point,  I  conceive  it 
onffht  to  amount  to  a  forfeiture  of  their  chairter, 
and  the  loss  of  their*  corporation. 

Then  the  next  thing  will  be  that  which  is  the 
last  matter,  that  is  the  Petition,  and  that  is  of  a 
strange  nature;  where  the  offence  is  not  only 
in  presenting,  but  in  printing  and  dispersing  of 
it;  it  charges  the  kio^  with  /interrupting  the 
pnUic  justice  of  the  nation,  and  the  making  the 
necessary  provisions  for  the  security  of  his 
Protestant  subjects ;  for,  my  lerd,  to  say,  that 
the  pnnrogation  of  the  parliament,  wiiich  is  the 
king's  act,  who  surely  has  alone,  and  none  but 
lie,  the  undmrirtedj^reragativeef  cafling,  pro- 
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Therefore,  upon  the  whole  matter,  I  do  humbly 
pray  your  judgment  for  the  king,  Tliat  they 
may  oe  outod  of  their  franchise  of  being  a 
corporation. 


ARGUMENT 
•r  Snt  GsoRGE  Trbhy,  Recorder  of  London. 

May  it  please  yonr  Lordship  ; 
'  1  am  of  counsel  in  this  case  tor  the  mayor, 
commonalty,  and  citizens  of  London. 

The  record  hath  l>oen  truly  opened  by  Mr. 
Solicitor  in  all  particulaia,  except  an  omission 
of  one  or  two,  which  I  shall  mention. 

The  information  sets  forth  and  charges,  That 
the  mayor,  commonalty,  and  citizens  of  Lon- 
don, had,  by  the  space  of  a  month  before  the 
information,  used,  or  claimed  to  use,  without 
any  warrant  or  royal  grant,  the  liberties  there- 
in set  forth :  that  is  to  say ;  to  be  of  themselves 
a  body  politic  and  corporate  with  such  a  name, 
and  by  that  name  to  plead  and  be  impleaded,  to 
answer  and  be  answered  ;  and  hkewise  to 
make  sheriffs  and  justices  of  the  peace :  But 
as  to  thdse  there  are  only  imparlances,  and  I 
suppose  continuances.  But  as  to  the  first  ar- 
ticle, the  defendants  plead  and  prescribe,  That 
diey  are  a  bodv  politic  time  otit  of  mind  ;  bnd  | 
then  they  set  forth,  indeed,  several  acts  of  par- 
liament, and  charters  of  confirmation.  To 
thts  Mr.  Attorney  General  doth  reply  two 
thin^: 

First,  He  takes  issue  upon  the  prescription, 
That  they  are  not  time  out  of  mind  a  body 
politic  with  such  a  name  ;  and  then  he  assigns 
a  forfeiture,  which  Mr.  Solicitor,  indeed,  does 
call  two  causes  ;  but  they  ratlier  seem  to  be 
but  pne  joint  cause ;  but  yet  take  them  to  be 
two. 

'  The  first  ifr,  That  the  city  did  assume  upon 
themselves  a  power  to  meet  anvl  make  laws  for 
the  government  of  the  city,  and  thereupon  did 
make  the  law  which  is  now  in  question  ;  and 
therebv  did  levy,  and  order  to  l)e  levied,  for  one 
horse  food  of  prorision  so  much,  Sec.  and  that 
this  should  be  paid  to  the  use  of  tiie  city,  and 
lor  default  of  paying,  the  persons  denying  to 
piUy  tfai^  rate,  should  be  removed  from  their 
standings  in  the  market. 

The  second  branch  is.  The  Petition,  and 
therein  stte  those  words  which  Mr.  Solicitor 
halh  repeated  about  the  prorogatien  of  the  par- 
liaments 

Andto  all  this  the  defendants  do  rejoin.  That 
the  city  of  London  has,  time  out  of  mind,  been 
«ei9ed  of  these  markets;  and  they  say.  That 
the  city  of  London  is  the  metropolis  of  the 
kingdom,  and  consists  of  above  50,000  citi- 
jMns  and  inhabitants;  and  that  (at  their  proper 
costs  and  charges)  they  are  to  provide,  and  al- 
srrnys  have  provided  a  market-plaoeto  sell  pro- 
vision in,  and  also  officers  fi>r  the  pieservatioD  of 
^^mnI  order,  and  regulation  of  that  great  con- 
MrarMof  people  that  comes  thither,  and  thai 
itusj  have  always  amended  and  dmnsed  the 


markebi ;  and  fbrthese  charges  of  the  maifcet- 
places,  and  bfficers,  and  cleansing  of  the  mar- 
Kcts,  they  have  always  received,  and  ought  to 
receive  reasonable  tolls:  They  say  that  time 
out  of  poind  there  has  beeo  a  common  cooucil 
in  the  city,  and  that,  for  the  like  time  there  has 
been  a  custom,  tHat'they  should  make  by-lawt 
for  the  better  regulation  of  the  markets,  for  the 
ordering  where  such  and  such  maiketB  shoiiM 
h<  held,  and  for  the  a.ssessing  and  reducing  to 
certainty  die  tolls  and  rates  that  are  to  be  paid 
by  persons  coming  to  the  markets,  so  as  such 
laws  be  profitable  to  the  king  and  his  people,  and 
agreeable  to  the  h&ws  of  the  kinidom ;  and 
then  again  they  set  forth  the  several  oonfvma- 
tions  of  their  customs  and  privileges  by  art 
of  parliaments  and  chartets. 

And  then,  as  to  the  second  branch  of  their 
forfeitures,  they  set  forth.  That  there  was  Mch 
a  plot,  and  such  proceedings  in  the  courts  of 
justice  against  the  conspirators,  and  that  then 
wi^re  several  judgments  and  executions  opoo 
it ;  and  they  set  forth  several  of  the  kingf'f 
gracious  speeches  to  his  people  in  parhament: 
amongst  other  things,  that  he  did  there,  in  hif 
speech  therein  mentioaed,  reconunend  to  tht 
Lords  and  Commons  in  partinmentassembted,  ta 
pursue  the  furAer  examination  ^thc  pW; 
adding,  That  be  thought  not  himself  nor  them 
safe,'  till  that  matter  was  gone  throo|[h  with, 
and   that  the  UHrdstii  the  Tower  might  be 
brought  to   their    speedv  trial,  that  ^ugtw 
might  be  done.    They  set  forth  likew«  an 
Address  of  both  Houses  for  a  fast,  whcrem 
they  desire  that  the  king  would  issue  forth  his 
prochmation,  which  proclamation  is  accord- 
ingly issued;  and  in  that  it  is  expressed  (I 
cannot  repeat  the  words,  but  to  this  purpose), 
» That  the  dangers  impending  could  not  be  pre- 
vented, but  by  the  blessing  of  God  upon  the 
counciU  of  his  majesty  and  the  pirliament.* 
Then  they  set  forth,  That  the  pariiaroeat  wM 
preparing  several  bills  for  the  preservation  of 
his  majesty's  person  and  the  Frotestaat  rrfi- 
ffion,  and  the  peace  of  the  kingdoip  ;  and  thois 
bills  could  not  be  enacted  elsewhere,  and  that 
they  were  then  depending :  And  they  set  form 
further,  that  the  parliament  Was  proriogued  be- 
fore those  bills  were  enacted :    And  they  set 
forth  also,  that  the  lords  impeached  could  WJt 
be  tried,  but  in  parliament ;  and  that  bv  the 
law  of  the  land  it  is  lawful  fi>r  the  king's 
subjects  in  their  distresses,  and  for  «*^jj^ 
of  grievances,  humbly  to  petition  the  King 
for  remedy  in  that  behalf;  and  that  for  «s»- 
foction  of  the  citizens,  who  had  «»*^VJ7"^ 
applications  to  the  common  council,  to^**. 
the  alleviating  of  their  fears ;  and  ont  ofineir 
zeal  forthepre&ervation  of  the  kuig*sj>««*« 
and  the   Protestant  religion,  they   did  gtjs 
their  votes  to  this  Potion,  as  is  chai^ ;  ^ 
they  give  their  reasons  for  it ;  that  is,  it  ^^ 
ordered  to  be  printed,  to  the  intent  that  »«•• 
rumours  (concerning  the  citizens  netitioniBg  «• 
the  king)  might  be  prevented,  and  the  eieroi« 
of  our  lord  the  king  from  proceediBg  m  "^ 
conspiracy  be  deterred,  ao4.aie  fetnw  per* 
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turbfttiQiw  m  the  mmda.of  the  kmg's  sutjecUi 
micht  be  allaved,  and  that  the  citizens  and  in- 
liamtants  of  toe  said  city  might  better-  know 
M'bat  was  done  upon  their  application  to  the 
oommon  council. 

My  lord,  I  ha?e  taken  some  notes  of  what 
Mr.  Solicitor  has  said ;  but  I  be^  your  lord- 
ship's leave,  that  I  mav  first  deliver  what  I 
have  prepared  upon  the.  Argument ;  and  after- 
wards I  will  talk  upon  my  notes,  and  give  par- 
ticular answers  to  the  particular  things  he  has 
insisted  upon,  for  so  much  of  them  as  I  shall 
not  answer  in  my  discourse,  which  I  must  beg 
your  lordship's  patience  in ;  for  I  fear  I  sbs£ 
DC  pretty  long.  _ 

^  I  shall  go  on  upon  the  same  points  Mr.  So- 
licitor has  done,  and  endeavour  to  meet  him,  and 
give  an  answer  in  all  particulars,  and  shall  add  a 
point  or  two  which  he  has  not  mentioned;  as 
particularly,  that  this  informatiou  (as  it  is  here 
laid  upon  this  Quo  Warranto)  is  not  brought 
against  right  persons ;  for  it  is  brought  against 
the  mayor,  commonalty,  and  citizens  of  the 
city  of  London.  Whereas  it  ought  to  be 
brought  against  particular  persons  for  usurping 
«ueh  a  corporation,  if  it  can  be  brought  at  all- 
The .  first  thin^  that  I  shall  go  upon,  is, 

*  That  a  corporation  cannot  be  forfeited ;'  for 
now  we  must  b^n  as  it  were  from  the  replica- 
tion ;  for  there  is  disclosed  all  the  matter,  upon 
which  the  stress  of  this  point  lies. 

And  that  a  corporation  cannot  be  ibrfeited,  I 
think  will  appear  by  opening  the  notion  and 
nature  of  a  corporation,  which  you  may  find 
in  my  lord  Cokeys  1st  Inst.  fol.  203,  250,  he 
says,  It  is  a  body  to  take  in  succession,  framed 
as  to  that  capacity  by  the  policy,  of  man,  and 
called  a  corporation,  Decause  the  persons  are 
made  into  a  body,  and  so  are  of  capacity  to 
take  or  grant,  &c.    And  he  says,  *•  Tnat  per- 

*  sons  capable  of  purchasing'  are  of  two  sorts ; 
'  persops  natural  created  of  God,  such  as  pri- 

*  rate  men,  as  J.  S.  and  J.  N.  and  persons 

*  created  by  the  policy  of  man,  as   persons 

*  incorporated  into  bodies  politic'  8o  then  if 
this  6e  the  true  notion  of  a  corpoituion,  then 
all  the  question  is,  Whether  there  shall  re- 
Diain  such  a  person  in  the  world  as  this  cor- 
poration of  the  mayor,  commonalty,  and  citi- 
aens  of  Ixtndon  ? 

And  that  this  is  a  mere  personality  and  ca- 
pacity will  further  appear  even  by  tliis  Q,uo 
\Van'aiit()  itself,  which  says,  ^  That  we  did 

*  claim  ^d  usurp  to  be  a  corporation  under 

*  such  a  name,  and  thereby  to  plead  and  be  im- 
.*  pleaded,  to  answer  and  to  be  answered.'    So 

that  there  is  no  more  now  can  be  considered  in 
this  record,  but  whether  we  have  or  can  have 
the  capacity  of  being  plaintiff  and  defendant. 
My  lonl,  in  Brook's  Abridg:  tit.  Corporation 
I  cite  not  what  is  said  there  as  an  authority, 
lit  only  as  an  opinion^,  he  joins  the  titles  Cor- 
porations and  Capacities  toi^ether:  I  say,  it  is 
only  the  judgment  and  notion  of  die  man,  who 
your  lordship  knows  never  uses  to  join  any 
words  as  titles,  but  what  are  synonymous;  and 
"IJlore  he  joins  Corporations  aad  Capacities,  to 
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■hew  the  nature  of  a  corporation  in  a  capacity/ 
And  suitable'  to  this  is  what  justice  Windham 
says  in  Dr.  Patrick's  case ;  *  A  corporation  is 

*  a  mere  capacity,  a  civil  capacity,'  says  he, '  t 

*  do  call  it  an  Ens  rationis  ;'  whether  he  did 
affect  that  word  because  it  was  in  the  case  of  i^ 
man  in  the  university,  I  cannot  tell ;  but  the 
meaning  was,  that  this  was  the  notion  of  a  cor- 
poration, that  it  was  an  invisible  person  and 
capacity  only.*  . 

♦  »*  A  Corporation,"  says  Kyd,  (on  Corpora^ 
tions, Introd.  p.  13.)  <' has  been  called  'a  merf» 
capacity  to  sue  and  to  be  sued,  and  to  take  and 
to  grant ;'  which  is  as  ridiculous  as  it  would 
be  to  say  *  that  a  man  is  a  mere  capacity  to  walk 
with  two  feet.'  It  is  not  a  capacity,  but  « 
political  person,  in  which  many  capacitietf 
reside. 

<<  A  Corporation  has  also  been  called  a  fran- 
chise: the  propriety  of  this  appeUfation  de- 
pends on  the  more  or  less  extensive  meaning 
m  which  the  word  *  franchise'  is  used  ;  in  it* 
most  extensive  sense  it  expresses  every  politi- 
cal right  which  can  be  enjoyed  or  exercised 
by  a  freeman :  in  this  sense,  the  right  of  being 
tried  by  a  jury ,  the  right  a  man  may  have  to  an 
office,  the  right  of  voting  at  elections,  may, 
with  proprie^,  be  called  firanchises;  andm 
this  sense,  the  riffht  of  acting,  as  a  corporation^ 
may  be  called  a  mmchise,  existing  collectively* 
in  sul  the  individuals  of  whom  the  oorporatio]^ 
is  composed ;  in  this  sense,  and  in  this  sens^ 
alone,  ^  the  franchise  of  bang  a  corporation,^ 
can  have  any  precise  meaning. 

"  In  a  less  general  and  more  api>ropria|« 
sense,  the  word  *  franchise*  means  a  royal  pri- 
vil^e  in  the  hands  of  a  subject,  by  wnich  bft 
either  receives  some  profit,  or  has  the  excluaiy#. 
exercise  of  some  rig:ht ;  of  the  first  kind  are  the 
goods  of  felons,  waifs,  estrays,  wrecks,  Or  the 
like;  of  the  sec6nd  are  courts,  gaob,  return 
of  writs,  fairs,  markets,  and  many  others., 
They  are  estates  and  inheritances,  which' maj| 
be  granted  and  conveyed  from  one  tQ  anotfier« 
as  other  estates,  which  is*  not  the  case  with  a 
corporation ;  in  this  sense  a  corporation  cannot 
be  called  a  franchise ;  the  latter  is  a  privilegei 
or  liKerty,  which  can  have  no  existence  wiui- 
out  reference  to  some  person  to  whom  it  may 
belong;  the  former  is  apolitical  person,  ca- 
pable, like  a  natural  person,  of  enjoying  i^ 
variety  of  franchises ;  it  is  to  a  franchise,  as 
the  substance  to  its  attribute  ;  it  is  sometlung 
to  which  many  attributes  belong;  but  is 
itself  something  distinct  from  those  attri- 
butes. * 

*'  Several  ctlier  epithets  have  been  given  to  a 
corporation,  which,  unl^  particularly  ex- 
plained, are  apt  to  bewilder  and  nyslead  the 
understanding :  thus  it  has  been  said,  that  *  a 
corporation  aggregate  of  'many,  is  invisible,, 
immortal,  and  rests  only  in 'intendment  and 
consideration  of  the  law ;'  that  it  is  *  a  mere 
metimhysical  bcin^,  ^  mere  Ent  rationis,* 

*'  That  a  body  framed  by  the  poUcy.of  maq,. 
a  body  whose  parts  end  laaAb^r^  a^  W^fP^^ 
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Now,  my  lord,  I  do  not  lore  to  litj^te  about 
"Words  ;  I  must  confess  that  Mr.  Sobcitor  does 
noisp^Jc  without  some  authority,  when  he 
calls  a  corporation  a  franchise ;  but!  say  it  is 
not  properly  a  franchise  to  have  a  power  to  be 
impleaded  and  to  plead ;  for  as  to  tnat  they  are 
consequents,  which  belong  to  the  person  rather 
than  a  liberty  or  franchise  that  is  superadded  to 
it  Therefore  in  Hobart  210.  Norns  and  Stan's 
case,  the  case  of  the  wardens  and  fellowsnip 
of  the-weayers  of  Newbnry  ;  I  think  it  unne^ 
eessary  to  cite  the  whole  case,  but  there  my 
lord  Hobart  says,  *  Though  license  or  power 
'  to  make  laws  is  given  to  a  corporation  by  a 
^  special  clause,*  yet  it  is  needless,  for  I  hold 
it  to  be  included  by  law  in  the  very  act  of  in- 
corporating ;  and  so  it  is  also  the  power  to  sue 
and  to  be  sued  :  Such  body  is  a  person  that 
must  answer  the  law  as  a  ddendant,  and  sue  as 
a  plaintiff. 

But  I  do  agree,  I  say,  that  there  is  one  case, 
and  yet  but  one  in  all  tne  world,  wherein  a  cor- 
poration is  called  a  franchise  \  and  it  is  in  Coke's 
£ntries,  tit.  Quo  Warranto,  Placito  1  ;  a  Quo 
Warranto  is  brought  against  several  persons,  to 
shew  by  what  warrant  they  claim  divers  liber- 
ties, pnyileges^  and  franchises,  as  to  be  of  them- 
selves a  body  politic  and  corporate,  hy  the 
name  of  the  burgesses  of  Helmesley  in  ,the 
cou^ity  of  York.    So  that  under  that  general 

f  hould  in  its  own  nature  be  immortal,  or  that 
k  body  composed  of  many  bulky,  visible  bodies, 
should  be  invisible,  in  the  common  acceptation 
of  the  words,  seems  beyond  the  reach  of  com- 
mon understandings.    A  corporation  is  as  vi- 
sible a  body  as  an  army ;  for  though  the  com- 
mission or  authority  be  not  seen  by  every  one, 
Vet  the  body,  united^  by  that  authority,  is  seen 
by  all  but  the  blind  :  When,  therefore,  a  cor- 
{K>ration  is  said  to  be  invisible,  that  expression 
mnst  be  understood,  of  the  right  in  many  per- 
9ons,  collectivelv,  to  act  as  a  corporation,  and 
^en  it  is  as  visible  in  the  eye  of  the  law,  as  any 
other  right  whatever,  of  which  natural  persons 
are  capable ;  it  is  a  right  of  such  a  nature,  that 
every  member,  separately  considered,  has  a 
freehold  in  it,  and  all,  jointly  cdnsidered,  have 
an  inheritance,  which  may  go  in  succession. 
Natural  persons,  as  such,  are  capable  of  tak- 
ing and  holding  this  right,  which  Ls  not  taken 
or  held  in  their  politic,  but  in  their  natural  ca- 
pacity ;  for  many  men,  as  men,  are  capable  of 
•  union,  which,  it*  it  requires  proof  or  illustration, 
is  evident  from  the  charters  of  creation,  and 
tiie  pleadings  in  all  such  cases,  in  which  it  is 
said,  that  the  *  men  and  burg-esses,*  or  <  the 
men  and  citizens,'  are  constituted  one  body 
coipQrate  or  poUtic.    And  as  the  natural  per- 
sons essentially  constitute  the  body  politic,  so 
all  the  operation^  and  exercise  of  this  right,  are 
performed  only  by  the  natural  persons." 

See  the  arguments  of  the  Attorney -General 
in  this  case  on  ^Vss.  97  and  91  Edw.  4,  fol.  14, 
9B  there  ci^,  infra.  See,  too,  on  the  nature 
•f  Corporations,  Blackst  Comm.  B.  1,  c.  18 ; 
Wooddetoo,  l4CtQr»  18. 


word  I  confess  it  may  be  called  a^  InoiciDse; 
and  the  rather,  becanse  Mr.  Noy  (a  man  of 
great  Teaming)  *  in  his  great  Argument  of  Ful- 
cher  and  Haywood's  case  in  Mr.  Jostioe  Jones 
Reports,  says  it  is  a  franchise,  forjit  was  called 
so  m  snch  a  plea. 

But  now,  my  lord,  that  it  is  not  in  it^  awm 
nature  forfeitame,  is  made  plain  by  att  those 
qualifications  that  have  been  attrilmted  to  it, 
and  expressions  in  our  law  books  about  it:  As 
that  a  mayor  and  oommonal^,  or  body  coips 
rate,  can  never  die,  1st  Inst.  rol.  9.  b.  3  Cske 
60.  a.  S  Bnktr.  233. 91  Edw.  6.  foT.  IS.  a  mayor 
and  all  the  officers  ;  bat  die  commonah^  bav* 
succession  in  perpetuum,  and  can  nerer  be 
said  to  die :  And  this  notion,  my  lord,  has  gsas 
further  than  England :  I  beg  your  lordship's 
pardon  if  I  take  the  liberty  to  dte  a  very  leara- 
ed  author,  Grotius,  in  his  book  De  jure  BcS 
et  Pacis,  lib.  2.  cap.  9.  he  says,  *  Cities  are  im- 
mortal ;'  and  a  city  does  not  therefore  cease  ts 
be  a  ci^,  though  all  the  dtizens  of  it  shonll 
die.  t 
,But  the  dissolving  of  a  corporation  by  a 


*  ^ee  concerning  him  the  Note  to  the 

of  the  Kin|^  and  Hampden,  voL  3,  p.  898,  sf 
this  Collection. 

t  *'  When  it  issaid  that  a  corporation  is  tm* 
mortal,  we  are  to  understand  nothing  more  thsa 
that  it  is  capable  of  an  indefinite  dnrstioiBy  and 
the  authorities  cited  to  prove  its  immortality, 
do  not  warrant  the  conclusion  drawn  from  then* 
If  a  man  give  lands,  says  sir  Edward  Coko^  to  a 
mayor  and  commonalty,  or  other  body  agvre*' 
gate,  consisting  of  many  persons  capame,  wttfa- 
•ut'naming  successors,  the  law  construes  it  ts 
be  a  fee  simple,  because,  in  judgment  of  laiTi 
they  never  die  :  where  Uie  sense  is  plain  tint 
these  natural  persons,  thoi:^  capable  to  take 
in  their  natural  capacities  joindy,  whidi  the 
law  would  adjudffe  an  estate  for  fives;  yet  the 
grant  being  made  to  them  in  their  corporate 
name,  they  take  in  that  capacity,  and  tfaemnt 
is  not  determinable  on  the  death  of  any  ot  the 
individuals,  but  continues  as  long  as  the  corpo- 
ration continues. 

"  In  support  iff  this  idea  of  the  immortaH^  of 
corporations,  a  passage  is  also  cited  from  Cm- 
tius  ;  which,  however,  when  fairly  oonaideredy 
isso  far  from  justifying  the  conclusion  drawm 
from  it,  that  it  proceeds  on  the  suppositioB  thai 
they  may  cease  to  exist. 

**  8i  qua  persona,  nolUL  editft  velmitatii 
significatione,  nnllo  oonsanguineo  relicto,  mon* 
atur,  omne  juaquod  habet,  interit-^— — Idem  si 
populus.  Dixit  Isocrates,  et,  post  eum,  Jo- 
lianus  imperator,  civitates  esse  immortales,  ii 
est  esse  posse,  quia  scihc^t  populus  ci 
corporum  genere,  quod  ex  distantihus- 
uni<|ue  nomini  subjectum  est;  quod 
spintum  onom  —Is  autcm  spiritus,  in  popnto 
vitee  civjlis  consociatio  pl^a  atque  prrfeolay 
cujus  prima  productio  est  summum  imperioiBy 
vinculum  per  quod  respobiica  ooheret,  spiritaa 
vitalis  quern  tut  miUia  trahunt."  Kyd,oa  Cor* 
perations,  p.  IT. 
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Ju^raent  in  Iftw,  as  ii  bere  sougfat,  I  beliere 
»  a  thing  that  nerer  came  within  the  ccnnpass 
0f  any  man's  imagination  till  now,  no,  not  so 
mucins  in  the  putting  of  a  case.  For  in  all 
my  search  (and  upon  this  occasion  I  have  be-* 
stowed  a  mat  deal  of  time  in  searching)  I  can-^ 
not  find  mat  it  ererso  much  as  entered  into 
the  conception  of  any  man  before ;  and  I  am 
the  more  confirmed  m  it,  becanse  so  learned  a 
^entieraan  as  Mr.  Solicitor,  has  not  cited  any 
one  svdi  case,  wherein  it  has  been  (I  do  not 
My  adiudged,  but)  even  so  much  as  questioned 
or  attempted  ;  and  therefore  I  may  very  boldly 
caO  this  a  case  ^prmttt  if/^res»ioni$, 

1  Inst  fid.  13.  b.  there  it  is  said,  if  lands 
holdeii  of  J.  S.  be  given  to  an  abbot  and  his 
successors ;  in  this  case,  if  the  abbot  and  all  the 
eonvent  die,  so  that  the  body  politic  is  dissolved, 

^  the  donor  shall  have  again  his  land,  and  not 
the  lord,  by  escheat.  §o  that  he  does  allow 
a  body  politic  may  be  dissolved  indeed ;  but  it 
b  not  properly  a  dissolving,  nor  a  dyin^  of 
that  body,  but  a  taking  away  of  the  subjects 
in  which  it  did  subsist,  or  to  which  it  did  ad- 
here. And  therefore  iraless  it  be  by  such  an  ac- 
cident, as  all  of  them  dying,  or  by  violence,  as 
fn  the  case  of  the  monVs  of  Bangor,  I  never 
beard  before  that  a  corporation  was  dissolved ;' 

-to  be  sure  not  by  a  judgment  in  law.  My  lord 
RoUs,  in  his  Abridgment,  partl.fol.  514.  tit. 
Corporation,  at  the  letter  1,  makes  it  a  head  of 
one  of  his  tides,  how  a  corporation  can  be  dis- 
solved ;  and  therefore  was  led  very  properly 
to  enquire  into  all  things  that  might  dissolve  a 
corporation ;  for  that  book  is  in  the  nature  of  a 
common  place  bocdc.  Now  under  that  head  he 
cites  not  only  the  common  case,  if  all  the  mem- 
bers die,  then  it  is  a  dissolution;  bnt  he  says 
fnrthor,  and  he  cites  an  authority  for  it,  if  a 
corporation  consists  of  so  many  Confratres,  and 
so  many  sisters,  and  all  the  sisters  die,  this 
corporation  is  dissolved  ;  for  both  the  brothers 
«nd  sisters  are  integral  parts  of  the  corporation, 
and  it  cannot  subsist  by  halves.  Bnt  he  does 
not  go  further,  he  does  not  say,  if  they  shall 
levy  too  much  money  upon  the  market^  nay, 
lie  does  not  say  if  they  should  commit  treason 
(if  it  were'jbssU>1ethey  could  do  so^  which  had 
been  more  pro^  to  have  instanced  m,  he  beinic 
naturally  led  to  it  under  that  title  ;  for  that  is 
a  thing  that  happens  a  thousand  times  oftener 
than  the  death  of  all  the  members.  And,  under 
j^TOur,if  the  law  be  so  as  they  would  have  it, 
every  penalty  levied  upon  a  by  law  does  en- 
danger the  corporation  every  whit  as  much  as 
this  of  the  rates  upon  the  markets. 

Uttleton,  my  k)rd,  in  his  Sect.  108.  (it  is  a 

'  general  rule,  but  commonly  taken  notice  of, 
and  may  be  in  this  case)  says  there,  upon  the 
statnte  of  Merton,  an  action  will  not  lie  against 
aguaidianfor  tiie  disparagement  of  his  ward, 
because  it  was  never  heard  of  from  the  time  of 
the  making  of  that  statute,  that  such  an  action 
wailbnmght ;  and  yet  he  adds,  that  the  words 
of  the  statute  might  very  properly  ground  such 
an  action.  Now,  my  lord,  that  was  a  matter 
of  two  hundred  years  before  littleton  wrote, 

VOU  Vill. 


that  that  statute  was  made ;  and  it  is  nossibia 
such  an  action  might  have  been  bi*ougnt,  but 
not  rememberedj  and  that  is  an  action  brought 
by  an  inferior  s^;ainst  a  superior^  the  ward 
against  his  guardian ;  but  here  tiiis  suit^  if  it 
can.be  brought,  is  brought  by  the  king,  who  is 
supreme,  and  therefore  tliere  can  be  no  reason 
to  think,  but  he  would  have  brought  many  of 
these  suits  to  have  dissolved  corporations,  if  by 
law  it  might  have  been  done. 

Besides,  my  lord,  acts  of  parliament  can 
never  be  antiquated,  because  a  statute  is  a  law 
in  writing ;  but  the  common  law  is  not  a  law 
unless  it  be  repeated  and  practised.  Aod  so  ia 
Davis's  opinion  in  thcpreface  to  his  book,  and 
in  the  body  Of  his  Reports  too :  He  says,  tliat 
when  people  have  tri^  and  used  sncli  an  act, 
and  fdundit  useful  and  profitable  to  the  public, 
and  fit  to  be  practised,  tnat  act  of  repeating  be- 
gets a  custom,  and  so  becomes  in  its  name  and 
nature  the  common  law  of  the  land.  But  now. 
my  lord,  if  I  can  challebge  all  the  times,  and 
all  the  precedents  that  ever  were  in  this  king- 
dom, to  shew  me  wherever  there  was  a  forfei- 
ture of  a  corporation,  or  a  judgment  given 
against  a  corporation  to  fi)rfeit  it ;  no,  nor  ever 
thought  of  tul  this  last  year,  I  think  I  may  as- 
sert it  is  not  law :  And  it  it  extend  to  this  cor|)0- 
ration  of  London,  it  must  ha^^e  extended  to  all 
corporations  formerly,  and  it  must  do  so  to  aH 
still. 

In  the  case  of  ecclesiastical  leases,  in  the 
fiflh  Report,  and  in  several  other  places,  there 
is  a  larfife  discourse  of  what  bishops  a^id  other 
spirituju  corporations  might  do  at  common  law  ; 
it  is  said,  they  might  grant  for  years,  for  life, 
in  tail,  or  in  tee.  But  what  might  they  grant  ? 
their  lands  and  tenements,  their  possessions  and 
revenues ;  but  never  one  word,  that  they  conld 
grant  away  themselves,  or  politic  capacity ; 
still  that  which  was  their  very  being,  was  not  in 
their  own  power  to  g^rant  away  ;  and,  if  it 
were  not  to  grant,  much  loss  were  it  in  their 
own  power  to  fi>rfeit :  for  if  it  should  be  so, 
there  is  never  an  hospital  in  England,  but  if  it 
have  taken  too  much  toll,  were  to  be  destroyed ; 
and  never  a  bishopric,  deanry,  and  chapter 
(nay,  almost  particular  parsonages,  for  they 
are  spiritual  corporations  too,  and  all  the  corpo- 
rations of  England  are  undt*r  the  same  rule  of 
law)  if  they  have  transgressed  in  anV  of  the 
kinds  assij^ned,here  for  a  forfeiture,  nut  wei::e 
to  lose  then*  very  being. 

That  these  were  m  the  power  of  these  'Spi- 
ritual corporations  at  the  coinn^on  law,  no  maa' 
doubts ;  and  if  any  man  does  tell  me,  that  the 
restraining  statutes  do  extend'  to  the  corpora* 
'tion,  truly  I  must  deny  it;  forit  isJands,  to- 
nements,  and  such  things,  that  >are  mentioned, 
and  there  is  provision  made  only  against  grants, 
and  not  tigainst  forfeitnres.  A  foi-feiture,  Mr« 
£k>licitor  says,  must  be  a  great  breach  of  trust ; 
and  ao  it  must  indeed  1  and  how  then  shouM 
they  answer  for  itP  If  a  bishop,  or  a  dean  an4[ 
chapter,  have  lands  in  fee  upon  condition,  and 
they  break  the  condition,  thenr  lands  are  gone  2 
but  if  that  breach  of  cendition  should  amomir 
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to  aforfeitare  of  their  being  a  corporation,  that 
^ere  Terv  strange ;  this  would  dissolve  and 
destroy  aU  the  colleges  in  the  universities,  and 
all  the  charity  in  the  kingdom ;  for  every 
breach  of  sudi  condition  would  be  a  breach 
4>f  trust. 

My  lord,  there  was  a  very  proper  time  when 
this  might  have  been  thought  of,  if  it  could 
Lave  been  maintained  for  law,  and  that  was  in 
the  time  of  H.  8.  He  sent  out  Dr.  London  and 
others  with  a  commission  of  inquiry,  to  exa- 
mine into  9II  the  misdemeanors  of  tiie  monas- 
teries, convents,  and  colleges  To  what  pur- 
pose was  all  this  done?  Could  he  not  have 
brought  Quo  Warranto:*  agsunst  them  ?  He 
needed  not  have  hunted  much  for  misdemean- 
ors and  offences ;  i£  they  had  but  raised  5/. 
^ay,  for  ought  I  know,  if  thev  had  but  raised 
6d.  upon  a  market,  or  the  like,  tliey  had  all 
been  dissolved  ;  and  it  was  so  much  the  worse 
in  this  case  then,  for  tiiis  reason  :  in  those  re- 
ll^ular,  religious  houses  and  corporations,  the 
body  of  them  was  dead,  and  the  abbot  or  head 
"was  only  to  appear  tor  them,  and  plead  and 
defend  for  them.  Therefore  it  is  said  in  the 
1  Inst.  103,  a.  that  in  a  duo  Warranto  against 
an  abbot,  or  bishop,  or  a  prior,  for  franchises 
and  liberties,  if  the  abbot  or  prior  disclaim 
alone,  this  shall  bind  their  successars  ;  and  if  it 
were  possible  that  there  might  have  been  a  for- 
feiture, yet  without  so  mudi  as  troubling  him-, 
self  to  assign  that  forfeiture,  he  might  have 
gone  that  way  b^  Quo  Warranto  to  get  a  dis^ 
claimer. 

And  it  is  very  well  known,  there  wei*e 
men  put  in  those  houses  to  be  heads  of  them, 
on  purpose  to  try  if  they  could  surrender  them : 
and  that  they  needed  not  to  have  done,  nor 
have  asked  the  consent  of  the  members  to 
have  surrendered;  for  they  needed  only  to 
Lave  broujght  a  Quo  Warranto ;  lor  after  the 
renunciation  of  the  pope's  power  and  supre- 
macy, king  H.  8,  did  grant  his  Conge  d'eslire 
to  choose  toe  heads  of  tnose  corporations  ;  and 
when  they  were  once  there,  and  a  Quo  War- 
ranto issued,  the  abbot  or  prior  might  say,  this 
corporation  is  but  a  liberty  or  a  franchise,  and 
I  am  the  king's  creature,  I  will  disclaim  the 
liberties,  and  there  is  an  end  of  the  franchise: 
but  this  was  not  thought  of  in  diebu$  illis, 

I  think,  my  lord,  that  in  case  of  a  town  tlie 
law  is  dear  ;  though  I  shall  not  at  presept 
much  contend  with  Mr.  Solicitor  upon  that 
Doint,  that  XiOndop  stands  upon  greatei*  and 
letter  circumstances  than  other  corporations 
and  towns.  It  is  all.oae  as  to  the  nuuu  {joints, 
whether  it  do,  or  not ;  though  I  shall  say 
enough  as  to  the  particular  reason,  to  answer 
what^e  says  to  the  contrary,  by  and  by.  But 
yet  this  J  will  say,  a  'corporation  in  a  town  is 
more  protected  in  law,  than  others  are :  for, 
says  my  lord  Coke,  if  a  town  or  borough  does 
decay,  yet  it  shall  remain  a  town  or  borough ; 
as  is  uJain  in  the  instance  of  the  buivesses  of 
Old  Sarum,  and  the  like.  So  that  it  seems, 
tliat  though  the  death  of  the  abbot  and  his 
^vent  does  destroy  that  corporation,  yet  the 


dittipidations  and  decays  of  a  town  does  not  de- 
stroy it,  but  it  remains  a  town  still ;  nor  is  the 
liberty  of  sending  burgesses  to  pariiament  de- 
stroyed, or  forfeited. 

I  confess,  my  lord,  I  do  not  see  but  that  at 
this  i-ate  a  Quo  Warranto  may  be  brougbt 
against  a  particular  man,  to  know  by  what  au- 
thority he  claims  to  have  the  liberty  of  a  sub- 
ject, to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded :  it  is  a  capacity  that  is  bom  with  him, 
and  belongs  to  him  as  ne  is  bom  in  Knglanit, 
or  as  he  IS  by  act  of  parliament  naturaliseed, 
and  made  a  subject ;  cspecisjlv  in  the  case  of 
denization  it  comes  home  to  the  point.  Wbj 
should  not  a  Quo  Warranto  be  brought  against 
a  man,  to  know  by  wbatwairant  he  claiaia  to 
be  a  denizen,  and  in  that  respect  to  plead  and 
be  impleaded,  to  sue  and  be  sued  ?  These  aie 
relative  capacities,  that  stick  and  adhere  to  the 
person ;  and  if  you  once  constitute  the  person^ 
you  shall  never  say  he  shall  not  have  the  iiici  • 
dents  to  suph  a  person. 

This  case  indeed,  my  lord,  thai  I  put  last,  i« 
so  gross  a  thing,  that  it  was  never  'drawn  in 
question,  though  some  others  have,  as  dignities, 
lordships,  and  the  like  ;  and  yet  no  Quo  War- 
ranto was  ever  brought,  or  can  lie  in  these 
cases.  And  that  is  the  opinion  upon  that  great 
and  solemn  argument  of  the  case  of  the  earl  of 
Oxford,  in  Mr.  Justice  Jones's  Reports ;  where 
it  was  held,  that  au  earldom,  or  the  like,  is  a 
personal  dignity,  and  such  a  one  is  in  the 
nature  of  a  public  person,  and  by  no  means  <aui 
part  with  or  surreudcr  that  capacity.  And  so 
your  lordship  knows  it  was  adjudged  lately  in 
the  House  of  Lords  in  parliament,  upon  the 
petition  of  tiie  lord  Purbeck :  they  all  voted 
there,  tliat  peerage  could  not  be  determined, 
nor  surrendered ;  no,  although  there  was  a  fine 
levied,  and  all  the  instrmuents  of  law  that 
could  be  contrived  to  annul  it;  and  I  cannot 
see,  but  that  if  this  capacity  of  a  corporation  be 
liable  to  a  forfeiture,  all  others  must  be  so  too. 

There  is  one  capacity  indeed,  and  a  small 
one,  that  a  feme  covei't  has  by  the  custom  of 
London,  that  she  shall  trade  without  her  hus- 
band, as  sole  merchant,  and  be  sued  so,  and 
shall  sue  :  the  husband  indeed  is  named,  but 
only  for  conformity;  the  action  is  against 
her,  aiid  the  judgment  against  her  severally, 
and  the  debt  must  be  levied  of  her  estate ;  can 
it  be  tiiought  that  a  Quo  Wairaoto  lies  for  such 
a  mere  capacity  ?  No  more  than  it  can  lie  to 
know,  by  what  wanant  such  an  one  claims  to 
be  ai\  executor,  or  admioistrator,  or  an  over- 
seer of  a  will ;  and  yet  there  an  action  is 
brought  against  them  in  such  a  capacity,  and 
as  such  they  sue  and  are  sued,  though  perhaps 
they  would  be  glad  to  be  rid  of  that  capa* 
dity  too. 

My  lord,  it  is  trae  what  my  lord  Coke  savs 
in  his  2  Inst.  664,  there,  was  a  custom  to  take 
tithes  of  marriage,  goods  within  the  dominion 
of  Wales,  which  is  taken  away  by  a  statute  i 
and  there  he  says,  if  a  custom,  that  wasonoe 
reasonable  and  tolerable,  become  grievous,  an4 
not  answerable  to  the  reason  whereon  it  wat. 
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gronhded,  yet  it  cannot  be  taken  away  but  by 
act  of  parliaraent ;  for  an  inheiitaiice  once 
fixed  cannot  be  taken  away  but  by  parliament. 
If  this  be  so  of  a  Utile  custom  in  Iv  ales,  liow 
much  more  is  it  so  of  this  great  corporation  of 
I>ondon,  and,'  wbich  is  more  yet,  of  all  the 
corporations  in  £ngland  f 

My  lord,  Mr.  Solicitor  was  pleased  to  say 
that  a  corporation  might  be  surrendered.  I 
must  confess,  I  shoald  not  iiillingly  have 
meddled  with  that  point  at  this  time  ;  but 
since  it  has  been  mentioned,  I  will  only  endea- 
vour to  say  so  much  as  may  answer  him  in 
what  he  intended  it  for,  as  a  eround  for  tlie 
better  proving  the  point  of  forfeitures.  I  be- 
lieve Mr.  Solicitor  (because  he  cited  no  autho- 
rity for  it)  might  rest  rery  much  upon  the 
supposed  surrenders  in  the  time  of  Hen.  8, 
the  surrenders  that  were  made  of  the  monas- 
teries then ;  and  I  do  believe  he  does  pre- 
sume, as  others  have  thought,  that  those  were 
surrenders  of  their  corporations :  truly,  my 
lord,  1  beKere  they  were  not ;  and  to  prove 
that  they  were  not,  I  shall  rety  upon  the  dean 
.  and  chapter  of  Norwich's  Case,  3  Coke  73, 
which  is  also  reported  in  3  Anderson  130,  and 
I  shall  at  the  same  time  mention  another  case, 
and  that  is  the  case  cited  before  of  Fulcher 
iind  Haywood,  in  Jones  166,  and  in  Palmer 
491,  where  the  same  auestio;i  comes  to  be  de- 
bated, Whether  the  oeanery  and  chapter  of 
Norwich  was  given  up  and  destroyed  by  their 
surrender? 

My  krd,  in  the  report  of  that  case  in  Palmer, 
I  will  first  remember  your  lordship  of  what  is 
said  by  Whitloek  in  his  argument  of  that  case  ; 
it  is  n>l.  501,  of  that  book ;  there  Whitloek 
fitting  in  this  very  Court,  says,  That  although 
the  Inng  can  create  and  grant  a  corporation, 
yet  he  cannot  dissolve  a  corporation  ;  and  a 
tiean  and  chapter  being  a  setued  corporation, 
hj  their  own  act  cannot  dissolve  themselves  ; 
iMRng  once  a  settled  corporation  cannot  be 
Jtlo  dt  ie.  But  I  say  further,  those  acts  of 
norliament  made  in  H.  8's  time  (they  are  all 
m  your  lordship's  memory)  that  of  27  H.  8, 
gfave  all  the  monasteries  under  200/.  a  year 
to  the  kmg;  that  of  the  SO  H.  8,  cap.  13, 
recites,  that  several  other  monasteries  had  been 
granted,  surrendered,  and  forfeited  to  the  king ; 
and  it  says,  that  the  king  shall  have  them,  Hcc. 
I  do  allow  there  arc  the  words  surrendered  and 
forfeited,  and  1  mention  them  on  purpose  to  an- 
swer them ;  and  this  is  the  answer  I  ffive  them. 

First,  For  the  word  Surrender.  When  the 
monasteries  were  surrendered,  that  was  only  a 
grant  of  the  lands,  and  nothing  else  ;  the  word 
Monastery  can  carry  noihing  else  in  it.  And  so 
is  Wortly  and  Adam^s  case  in  Plowden's  Com. 
194.  where  there  is  a  great  discourse  of  the 
surrenders  of  the  monasteries,  and  the  acti»  of 
parliament  about  them,  and  what  ensued  upon 
Aem  ;  but  in  ail  that  book  it  was  not  by  any 
means  admitted,  that  the  corporation,  or  anv  of 
that,  was  by  these  surrent^ers  dissolved  And, 
my  lord,  as  to' the  word  Surrender,  it  is  fully 
Mtisfiid  by  the  words  Mauds  aod  t«nem«nt».' 


Secondly,  as  to  the  i  word  *  forfeited,'  my 
answer  is  this :  the  corporation  is  not  named  in 
the  surrender,  and  theretbre  cannot  be  presumed 
to  bs  intended  tQ  be  surrendered ;  and  then 
there  are  other  things,  as  leets,  liberties,  and 
franchises,  which  are  named,  and  are  cajpable 
Of  being  forieited,  and  so  the  word  forfeited 
may  be  applied  to  them,  and  very  properly  ; 
for  they  are  liable  to  a  forfeiture,  but  the  word 
corporation  is  not  at  all  mentioned.' 

But  for  another  understanding  of  the  word 
forfeited,  I  desire  your  lordship  would  give 
me  leave  to  cite  a  case  in  the  2d  Fart  of  Roll's 
Reports,  fol  .101.  (which  is^mlled  the  Conjinua- 
tion  of  lus  Reports)  and  it  agreeth  exactly  witU 
the  history  of  those  times :  there  were  some 
Abbots,  as  the  abbot  of  Glastenbury,  the  abbot 
of  Reading,  and  the  abbot  of  Colchester,  that 
were  stiff  men,  and  would  not  surrender ;  there- 
upon the  king  gets  them  indicted  of  treason 
(tne  story  is  well  known  how  he  handled  tliose 
men)  and  thereupon  they  (tid  gi*aft  a  kind  of  opi- 
nion, that  their  land  was  forfeited  bythis  means ; 
for  a  small  pretence  would  serve  then  to  put 
people  into  an  act  of  patliament  of  attainder ; 
and  be  tells  you,  t'bat  was  the  reason  why  they 
put  the  word  forfeited  into  the  act  of  parlia- 
ment; and  then  disbottom  themselves  upon 
the  statute  26  H.  8,  cap.  IS,  that  sttitute  tha^ 
gives  to  the  kin^  any  estate  of  inheritance', 
whereof  any  one  is  seized  that  commits  treason.' 
Though  ]  do  not  by  any  means  allow  it  to  be 
law,  that  those  >  clergymen  by  their  own  act« 
could  forfot  so  much  as  the  lands  of  their  cor- 
ration ;  but  it  was  taken  for  a  pretence,  and  so 
they  put  iq  the  word  forfeited. 

Besides  another  thmg  is  this,  the  same  statute 
says,  The  king'  shall  hiave  and  enjoy  the  things 
there  given  hmi,  in  the  same  manner  as  they 
the  abbots,  priors,  &c.  should  have  enjoyed 
them.  Now  if  the  king  shall  enjoy  all  as  they 
did,  and  in  the  same  manner,  what  then  must 
he  enjoy  ?  it  may  well  extend  to  lands,  to  leets» 
and  to  markets,  and  particular  franchises  ;  all 
those  things  tlie  king  may  have :  but  shall  the 
king  have  their  very  corporate  capacity  ?  Shall 
the  King  have  and  enjoy  the  liberty  of  suing, 
and  bemg  sued,  by  the  name  of  the  abbot 
and  prior,  or  the  like?  That  office,  sure,  he 
cannot  execute ;  it  is  inconsistent  with  sensa 
or  reason  to  say,  that  he  shall  have  it,  or  can 
have  it.  And  in  these  statutes  they  did  doubtless 
accumulate  words  to  make  them  look  bigger, 
because  they  were  to  make  a  great  present  t^ 
H.  8,  by  these  means. 

Then  comes  d2  H.  8,  cap.  24,  that  relates 
to  the  corporation  of  the  knights  of  St.  John  at 
Jerusalem ;  and  it  seems  by  the  penning  of 
that  statute,  that  this  very  question  had  been 
taken  notice  of  since  the  tmie  of  the  making  of 
the  last  statute  in  bO ;  for  there  it  is  declared. 
That  that  corporatioin  of  St.  John  at  Jerusalem 
shall  be  dissolved,  and  diatthe  king  shall  have 
their  lands.  So  that  their  taking  notice,  and  pro^ 
viding  directly  to  dissolve  it,  idiews,'that  they 
had  by  that  time  considered,  that  neither  th« 
surreadar  of  th«r  Uuads,  nor  tliQ  vettii^  •f 
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tbem  ia  the  king*,  had  do9e«ny  thing  to  the 
CDrpontion,  save  only  they  had  deserted  their 
bouse,  aod  fancied  tbeoiselves  dissolved,  be- 
cause  they  were  turned  out  of  their  posses- 
sious. 

Mv  lordf  in  the  great  case  of  Haywood  and 
FulcSber,  i^iis  again  and  again  said  there,  that 
tlie  surrender  of  the  dean  and  chapter,  (where 
they  surrendered  all  their  church,  and  all  their 
franchises  and  hereditaments)  was  no  surrender 
«f  the  ooq)oration,  np,  though  the  king  did  take 
it  to  be  a  surrender,  for  he  accepted  it  as  a 
surrender  and  granted  them  a  new  incor- 
poration of  the  same  name,  only  adding, '  Ex 
*  fuodatione  regis  Edwardi  Sexti.'  So  that 
he  did  take  it  to  be  a  good  surrender,  hut  it  was 
adjudged  that  it  was  not  a  good  one ;  and  so 
it-  IS  held  in  3  Coke  73.  And  so  says  the  dean 
of  Wells's  case  ia  Dyer  273.  the  surrender  is, 
*Diaconatus  Ecclenise Cathedralis de  Wells:' 
one'Vould  think  it  impossible  to  have  surren- 
dered any  thing  by  a  stronger  word ;  but  yet 
tliero  they  say,  it  is  not  good  without  an  act  of 
parliament. 

.  And  whereas  it  hath  been  sometimes  said,  as 
it  is  there,  they  were  dissolved,  and  they  have 
^een  dissolved  by  the  surrender,  and  the  like ; 
fliere  is  a  very  good  answer  given  to  all  that 
disoourse  in  Palmer  49i>,  where  it  is  said,  when 
Uiey  speak  of  a  dissolution  bv  surrender,  it  b  a 
relation  of  feet  only,  and  not  of  law;  that  is, 
they  were  dissolved  in  fact,  so  as  they  did  de- 
sert their  house,  and  did  demean  themselves  as 
if  they  were  discorporated,  but  they  were  not  so 
ki  law ;  for  tliey  fended  a  corporation  could 
ftot  l>e  without  lands,  and  so,,  when  their  lands 
and  church -were  •  giyen  up,  they  thought  all 
was  gone  and  dissolved  :  for  (said  they)  a  dean 
and  chapter  must  be  a  dean  and  a  chapter 
of  some  place,  and  when  the  land  is  gone, 
how  can  they  be  said  to  be  of  such  a  place  ? 
No,  said  the  judges  there,  that  is  no  rea- 
ton  at  all;  for  the  corporation  was  before 
they  bad  any  lands';  and  if  those  knds  were 
all  evicted,  or  they  all  diaieised  of  them,  yet 
they  are  a  corporation  still.  And  in  Roll's 
Abr.  2.  part  185.  it  is  said,  Uie  abbies  came  to 
the  king  by  the  statutes  of  dissolution  ;  so  that 
they  had  no  opinion  that  the  surrender  did 
earry  even  their  lands,  though  I  do  adnutthey 
did  carry  their  lands ;  but  I  may  say  they  could 
farry  no  more,  they  could  not  carry  their  being 
of  tJMj  corporation. 

.  Therif  is  a  case  in  Dyer  28!?,  and  it  is  the 
^nly  case  that  seems  against  us  in  this  point ; 
|hei*e  were  two  deuns  and  chapters  of  8t.  Pa- 
Irick  mt\  Christ  Church  in  Dublin,  in  Ireland  ; 
and  these  both,  and  not  one  of  them,  were  to- 
Ifetlur  one  chapter  of  tljc  art:hbishop  of  Dublin, 
pnie  out  of  oiiiid,  and  one  of  these  surrendere<l 
and  then  tlieir  housi^  was  used  for  a  place  for  \ 
thccouits  of  justice,  and  continued  so  ;  an<l  then  i 
a  le*sc  is  ra vie  by  the  bishop,  and  tliat  confirmed 
by  the  only  teinairun«»'  dean  and  chanter,  which 
was  that  of  Christ  (;hurch :  and  whether  that 
kiiKf  was  goud  or  no  was  the  qiK^tion,  and 
%uly  that  w&>  the  only  question  th&l  i;st  madu 


there  in  that  book ;  jmd  so  it  is  of  (tile  antho* 
rity  as  to  any  tbin^  else ;  but  it  is  true,  thai 
that  book  does  say  ul  the  end  of  the  case,  thiC 
the  lease  was  heJd  good,  '  quia  oorporatio  et 
'  capitulum  sancti  Patricii  pnedicti  femtper  do- 

*  num  et  snrsum  redditionetn  decani  et  ca|iitiiH 

*  pnedicti  legitime  dissolutum  etdetetminatom.' 
Mv  lord,  to  that  I  answer : 

First,  Tliere  was  no  occasion  for  this  renoB, 
because  it  did  digress  from  the  main  point  ia 
the  case,  as  it  is  truly  observed  in  PBklmer,  lot 
502,  next. 

Secondly,  It  was  a  private  extn^udidal  opi* 
nion ;  it  was  the  opinion  of  butfive  jodgo, 
and  for  ought  appears  seven  might  be  of  too* 
ther  opinion,  and  yet  the  case  was  sent  fti 
the  opinion  of  all  the  judges  here,  because  tbe 
lawyers  in  Ireland;  it  seems,  did  make  a  grat 
douDt  of  it.  And  it  was  ^dso  an  opinioD  awl 
judgment  of  the  fevourable  side,  for  it  wis  to 
connrm  a  piedecessor's  lease.    Bui, 

Thirdly,  Certainly,  my  lord,  the  case  is  mis- 
taken, for  the  surrender  oould  not  begoo4 
without  the  consent  of  the  bishop,  which  is  iho 
added  in  the  end  of  the  case  there :  he  is  ths 
patron,  and  mu^t  necessarily  confirm  their  aet^ 
to  make  them  vaUd,  especially  thev  beii^  ia- 
stituted,  and  given  to  him  for  his  advice  iatfat 
government  of  the  church,  aokd  the  disposal  ol 
It's  hmds. 

Fourthly,  my  lord,  I  have  this  fortheris* 
swer  to  give  it,  that  my  lord  Coke  ssf  s  ia  t 
LeoD.  934.(andit  is  not  denied)  that  thissar* 
render  was  by  act  of  parliament,  or  else  it  bia 
not  l)een  good.    And  beygnd  that, 

Fiflhly,  I  hare  by  me  a  manuscript  of  my 
lord  Dyer's  Reports,  the  most  autfaeotic  oss^ 
which  was  my  lord  Coke's,  and  has  his  own  basd 
to  it  in  sundry  places ;  and    by  that  be  dooi 
of\en  correct  the  prints  of  Dyer,  and  so  abo 
he  might  have  done  in  this  case  ;  for  thereaho 
these  Latin  words  are  left  out,  there  is  not  oat 
of  them,  nor  any  8|Mce  left  to  put  them  in,  aor 
any  blot  fer  their  being  rased  out,  it  is  an  ad- 
dition of  the  publisher,  and  printed  in  anotber 
letter  than  the  rest  of  the  case  is ;  it  is  not  in 
that  book,  whidi  I  take  to  be  the  tniestorigkial 
of  Dyer :  Besides,  my  brd  Coke's  answer,  tfaal 
it  was  by  act  of  parliament,  makes  an  «Dd  of  all. 
And  truly,  my  lord,  that  the  determinatioD  of 
such  things  should  be  by  act  of  parliament  I 
shall  cite  you  one  authiority,  and  I  boirow  il 
from  Mr.  solicitor,  who  has  msntioiied  it  fa- 
fore  ;  it  is  Hot.  Par.  8  R.  3,  num.  11.  and  it  i| 
taken  notice  of  by  my  lord  Coke,  wLodlei  it 
in  his  4  Inst  228.    To  which  I  add  abo,  dial 
the  liberties  were  seised,   and  the  case  deter- 
mined in  parliament :  There  the  case  vi'as  tlui» 
the  mayor,  bailiffs,  and  commonal^  of  Cain« 
bridge,  had  committed  a  notorious  uproar  and 
tumult;    they  had  assaulted  the  colli^ies  of 
the  universfity,  they  had  imprisoned  the  vice- 
chancellor,  and  some  of  the  sdiiolars  they  bad 
extorted  from  them  two  releases,  and  a  bond  of 
3,000/.;  and  atWr    all  this  great  uproar  and 
tuninit  a  writ  went  out,  but  whence?  From 
the  parliament,  and  there  they  are  sfuniooBiid 
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ta  appei^'^  and  there  ihej  are  to  shew  cause 
^¥hy  the  liberties  should  not  be  seized,  as  for- 
leiteid  ;  aud  there  upon  full  lieariug  it  iVas  ad- 
judged by  the  king,  ^vith  the  full  consent  of  the 
X^rda  and  Commons  in  parliameDt,  that  the 
liberties  should  be  seised  as  forfeited  :  All  this 
is  taken  notice  of  by  my  lord  Coke.    But  y^, 
%8  if  he  thought  it  not  enough  to  hare  said  all 
this  in  the  body  of  the  book,  he  puts  down  in 
the  margin  of  that  book  tliese  words,  Nota,  II; 
uras  done  by  act  of  parliament,    Aud  that  it 
was  takeuy  that  a  corporation  cannot  be  dis- 
solved but  by  parliameht,  I  shall  cite  your 
lordship  Davis's' Reports,  fol.    1,  b.  where  he 
says,  that  neither  by  the  8urrendei*s,  nor  by  the 
sets  of  parliament  that  gave  their  possessions 
to  the  crown,  were  those  corpoi-ations  dlssolFcd ; 
the  surrenders  did  not  do  it,  and  the  acts  of  par- 
liament did  not  intend  it. 
.  But,  my  lord,  I  shall  dismiss  this  point,  for 
indeed  it  will  not  conduce  to  the  question,  wj^ich 
iu  not.  Whether  a  corporation  be  surrender- 
able,  or  no  ?  but,  Whether  it  be  forfeitable  ? 
Now  there  are  pnany  things  that  are  re- 
nonnceable,  that  yet  are  not  forfeitable ;  an  an- 
X&uity  'pro  consilio  impenso  et  impendendo' 
may  be  surrendered,  and  so  is  Empson's  case  in 
Dyer,  fol.  9,  but  it  cannot  be  forfeited  for  trea- 
son, it  is  a.  tiling  that  adheres  to  the  person, 
and  there  is  a  privity  in  it  that  makes  it  not  for- 
feitable ;  so  ^^ardianship  in  soccage,  a  man 
may  renounce  it  as  well  as  he  may  executorship, 
thev  are  neither  of  them  forfeitable ;  and  so 
b  the  ttust  of  a  freehold,  and  several  other 
4ke  things. 

My  lord,  as  to  what  Mr.  *  Solicitor  has  said, 
That  a  corporation  may  be  seized,  and  there- 
fore it  may  be  forfeited  ;  I  think  certainly  that 
is  no  good  conclusion  at  all.  Those  words  of 
seizures  and  liberties,  and  seizing  into  the 
long's  hands,  he  has  with  ercat  learning  col- 
lected a  great  many  recordt:  about  them,  and 
they  make  a  great  sound  at  first,  but  when 
^ey  are  narrowly  looked  into,  they  make  no- 
thing of  argument  ad  all  j  thev  have  slept  a 
tong  time,  and  ai'e  but  imperfectly  remember- 
ed ;  they  may  serve  to  amuse  people,  but 
when  they  are  considered  they  will  signii'y 
rery  little.  Vet.  Nat.  Br.  fol.  ICl.  He  dis- 
tinguisbtes  there,  and  every  body  must,  between 
the  dauses  of  the  seizure  of  a  franchise  into 
the  king's  hands,  and  the  cau^  of  a  for- 
feiture; andtherehesets  down severalthings^ 
and  then  adds  <  stude  differentiain  istorum :' 
so  that  diere  is  a  difference,  and  that  difference 
ought  well  to  be  advised  upon.  In  2  Edw.  3, 
98  and  29,  Scrope  gives  tlie  rule,  says  he,  in 
fome  cases  a  franchise  ought  to  be  taken  into 
the  king's  bands,  ami  in  some  cases  it  ought  to 
be  seized  till  a  fine  be  made  to  the  king  ;  and 
in  some  cases  it  ought  to  be  fore-judged  ;  and 
so  he  makes  three  distinctions,  ^i ow,  my  lord, 
this  will  answer  (as  I  shall  observe  by  and  by) 
^l  that  Mr.  Solicitor  has  produced  about 
seizures,  either  by  act  of  parliament,  or  for  a 
fioe,  or  for  a  distress  for  want  of  anappearance. 
U  a  cenl  actMon>  there  goes  out  a  Grand  Cape, 


and  there  the  lands  shall  be  seised  into  the 
kind's  hands,  and  that  look  big  upon  record  ^ 
but  if  you  come  to  know  the  meaning  of  it 
it  i$»  only  that  the  sheriffs  should  return  issues 
upon  it,  and  tliat  is  a  very  little  thing ;  the  kiii|p 
has  uo  firetence  to  the  title  of  the  land,  nor  is 
the  suit  his  suit,  but  the  party's  :  So  the  seizing 
of  a  bishop's  temporalities,  and  the  lands  of 

Eriors,  aliens,  and  the  like.  But  words  must 
are  a  reasonable  and  legal  construction ;  as 
when  a  statute  is  made,  that  if  a  man  does  so 
and  so  his  body  shall  be  at  the  king's  will,  and 
he  shall  do  with  him  at  his  pleasure,  as  in  the 
statute  of  maiutenance,  and  tne  statute  sgainsC 
the  transporting  of  money,  thi^  is  nothing 
but  that  he  shall  forfeit  the  use  of  his  body, 
and  shall  be  imprisosed  for  the  offences. 

All  this  I  shew,  to  distinguish  about  this 
M'ord  seisure,  and  by  that  distinction  to  answer 
the  weight  of  all  the  records  that  Mr.  Solicitor 
has  cit^.    Those  scisures  that  were  of  any 
towns,  I  say,  they  were  only  till  they  had 
made  a  fine  to  the  king ;  and  when  the  king 
had  so  seised  them,  what  did  he  do  ?  He  put 
in  a  Custos  upon  them,  which  was  to  keep 
tliem  in  good  order ;  he  put  them  into  a  am 
hand,  but  it  was  never  intended,  to  suspend  or  ' 
destroy  the  corporation :  For  the  oorporatioD 
went  on  as  it  diet  before,  it  might  sue  as  it  did 
before,  and  was  as  liable  to  be  sued  a^  before  ; 
it  was  to  put  a  guard  upon  them,  not  for  their 
destruction,  but  for  their  preservation  ;  to  quett 
insurrection,  to  keep  peace  and  good  order 
among  them ;  the  ^isure  of  the  liberties  was 
not  a  seising  of  the  corporation,  because  a  cor- 
poration is  not  a  liberty,  it  cannot  be  seised ; 
for  the  king  cannot  exercise  the  liberty  of  a 
corporation ;  the  king  may  seise  the  mayoralty, 
anti  the  king  may  put  in  such  a  deputy,  that 
may  be  a^^ustos,  be  may  seise  the  smeriffidty* 
he  may  seise  a  leet,  or  a  market,  or  he  may 
receive  the  profits  of  them,  and  execute  by 
deputy  the  purport  of  them :  but  what  can  he 
do  when  he  has  seised  the  corporation  ?  Can 
he  himself  be  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London  ?  or  can  he  pat 
in  any  one  to .  be  such  corporation  ?  It  is  not  • 
a  thing  manurable,  it  is  not  a  thing  seisable^ 
nor  ever  was  seised ;  for  the  king  can  seise  no- 
thing, but  what  he  can  have  and  use  when  he. 
has  seised  it.  And  theriefore  all  those  Custodes 
that  were  put  into  London,  upon  the  seising  of 
the  liberties,  were  only  in  the  nature  of  the 
lord  lieutenants,  that  were  to  keep^order  in  the 
city,  aud  prevent  breaches  of  the  peace ;  but 
still  the  customs,  the  courts  and  the  usages 
of  the  city  went  on  as  they  did  before ;  I  cite 
not  any  record  indeed  for  it,  because  there  is< 
no  need,  it  is  so  well  known ;  but  if  there  be 
any  doubt  of  it,  we  will  make  it  appear,  that 
during  all  those  times  Mr.  Solicitor  speaks  of, 
who  has  cited  a  great  many  recdnls,  and  if 
he  can  find  as  many  more,  yet  still  all  along 
the  city  was  in  statu  quo,  as  to  their  being  a 
corponU;ion  ;  they  did  sue  and  were  sued,  and 
they  did  all  manner  of  acts  as  a  corporation, 
which  sheH'S  that  it  was  not  so  mucb   i^ 
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suspended,  mncb  less  forfeiteil.  This  is  with- 
out oontradiction  very  plain,  diiringf  all  the 
time  of -those  seisures.  If  it  had  been  forfeited 
'  at  all,  it  must  have  been  extinct ;  and  if  there 
could  have  been  a  jud^ent  given  against  it, 
it  couM  not  have  been  taken  into  the  king's 
hands,  but  it  must  have  been  an  ouster  of  the 
liberties. 

In  Yelverton  there  is  a  case  of  the  king 
^fainst  Staverton,  a  Quo  Warranto  is  brought 
against  Staverton  for  keeping  a  court  leet,  and 
4  court  baron,  within  the  hundred  and  manor 
of  Warfield  ;  the  defendant  disclaims  the  court 
leet ;  as  to  the  court  baron,  tiie  great  doubt  is 
whether  a  Quo  Warranto  can  be  brought  for  it, 
it  appearing  that  he  had  a  manor ;  for  that  is 
inseparable  to  a  manor.  •  For  he  that  has  the 
demesnes  and  copyholds,  must  call  his  tenants 

•  together  to  do  suit  and  service ;  and  it  is  agreed 
indeed  a  Quo  Warranto  will  lie.  But  Fleming, 
chief  justice,  and  Fenner  doubted  of  it.  And 
in  th&t  case  judgement  must  be,  that  he  shall  be 
ousted  of  the  liberty,  and  not  that  it  shall  be 
teised ;  for  the  king  cannot  use  it,  and  therefore 
it  is  impossible,  that  it  should  be  taken  into  his 
hands :  and  so  it  is,  as  I  said,  of  a  bishop's 
temporalities,  and  the  lands  of  priors,  aliens, 
and  the  like;  it  is  a  mere  personality,  and 
cannot  be  seised. 

But  Mr.  Solicitor  says  a  corporation  can 
commit  a  crime :  truly  1  do  very  much  ques- 
tion that,  nay,  }  shall  deny  it  by  and  by :  but 
if  they  do  commit  a  crime,  the  punishment 
■fiost  be  by  other  means  than  a  forfeiture;  and 
I  will  cite  your  lordship  a  parallel  case :  For  as 
I  said  before,  a  corporation  is  an  ability  or  ca- 
pacity like  that  of  a  denizen,  and  so  can  no 
more  be  forfeited  than  a  denizenship  can. 
There  is  Verseline  Manning's  Case  in  Lane's 
Reports,  58,  and  the  same  Case  i.f  in  liolls, 
1.  Abr.  195,  in  an  office  of  intrusion,  it  is  there 
found,  that  Verseline  Manning  was  a  denizen  by 
fetten  patents,  and  in  the  letters  patents  there 
was  a  clause,  as  is  usual  in  patents  of  deniza- 
tien  proviso,  that  Verseline  Manning  the  deni- 
zmk  should  do  liege  homage,  and  that  he  should 

•  be  obedient  and  observe  the  laws  of  this  realm. 
The  office  finds  that  he  never  did  homage,  nor 
was  obedient  to  all  the  laws  of  the  realm  ;  and 
it  was  urged  that  consequently  he  had  lost  his 
denization,  for  breach  of  the  condition.  No, 
■ays  the  court  there,  by  no  means,  this  must 
have  a  reasonable  construction,  not  to  take 
away  bis  capaci^  of  being  used  as  a  subject, 
and  so  suing  and  being  sued ;  but  the  proviso 
is  to  be  interpreted  thus,  for  Ids  non- obedience 
of  the  law  he  shall  forfeit  the  [lenalties  ap- 
pointed by  the  law :  So,  I  say,  a  corporation, 
if  they  do  oflfend  the  laws,  shall  forfeit  and  un- 
docffo  die  penalties  appointed  by  the  law,  but 
nc^be  discorporated,  any  more  than  a  denizen 
ondenizened. 

My  lord,  the  next  point  that  I  ^  upon  is, 
-what  I  at  first  mentioned,  and  that  is  this,  that 
€tm  Quo  Warranto  is  not  well  brouglit,  and 
there  can  be  no  judgment  given  aranst  us 
upon  it,  if  W9  ahoulf  a^bnft  O^hi^b  1  do  not) 


that  a  corporation  is  forfeitable ;  or  if  I  slioald 
grant  (which  I  do  not  'neither,  but  shall  come 
to  that  aflerwards)  that  the  particulars  assigned 
are  causes  ofa  forfeiture. . 

Now  this  Quo  Warranto' is  brought  agminsb 
the  mayor,  commonalty,  and  citizens,  of  the 
city  of  Loudon,  that  is  to  say,  against  the  cor- 
poration (for  that  is  the  corporate  name,  and 
no  man  sure  is  so  vain  as  to  think  that  can  be 
the  christian  name  or  surname  of  any  natural 
person)  therefore  I  say  it  is  brought  against 
us  as  a  corporation,  and  charges  us,  that  we 
have  usurped  the  liberty  of  beinff  a  corporation, 
under  such  a  name,  for  a  montn  before  the  in- 
formation brought.  Now,  my  lord,  I  say  tfaii 
is  impossible,  and  this  is  repugnant ;  ibr  the 
question  is  here,  whether  we  are  a  corporation^ 
and  that  is  a  liberty  to  be  plaintiff  and  defend- 
ant P  And  then  comes  Mr.  Attorney,  and  ad- 
mits us  to  be  defendants ;  for  he  sues  hy  ttwt 
name,  and  yet  the  very  question  that  be  does 
bring  us  to  dispute  on  is,  whether' we  afe  ca- 
pable of  being*  defendants,  or  no :  That  is  jus* 
as  if  he  should  have  said,  I  have  brouglit  you 
into  court,  and  you  must  be  defendants,  or  else 
I  have  brought  you  here  for  nothing ;  for  fhare 
is  no  cause  depending  without  parties,  pluutiir 
and  defendant ;  and  Uien  I  wilt  assign  for  tbe 
cause  of  my  suit,  that  you  are  no  defendanis; 
nor  is  it  possible  for  you  to  be  defendants. 

BIy  /lord,  this  b  plain  reason ;  bat  I  shall 
strengthen  it  with  great  authority,  and  that  it 
the  case  upon  a  writ  of  error,  out  of  Irelandy 
to  reverse  a  judgment  given  in  a  Quo  Warnmlo 
against  the  corporation  of  Dublin :  It  is  is* 
I^lmer  the  first  case,  and  2  Rolls,  fol.  113  and 
125.  A  Quo  Warranto  is  brought  against 
Cusack,  and  otlier  aldennen  of  Dublin,  who 
pretended  to  have  privileges,  and  a  gwikf, 
and  to  be  a  corporation,  and  this  I  presume  it 
for  their  being  a  corporation ;  for  there  is  a 

*  Curia  advisare  vtilt'  as  to  the  corporation,  and 
so  it  is  not  put  in  the  case^  but  it  is  also  brought 
for  several  liberties  that  they  did  pretend  to 
claim;  as  that  ikey  only,  and  none  others, 
shouki  sell  and  bn  v  all  merohandiBes,  and  no- 
body should  buy  of  another,  or  sell  to  another, 
but  to  them ;  that  all  merchandizes  should  be 
brought  to  their  common-hall,  &c.  Now ,  as  to 
these  liberties,  they  are  forejudged,  that  the 
liberties  should  be  seised,  and  they  ousted ;  as 
to  their  being  a  corporation,  *  Curia  advisare 

*  vult;*  so  the  case  is  in  Palmer:  but  in  the 
otlier  book  in  8  Rolls,  115,  it  is  agreed,  if  a 
Quo  Warranto  be  brooght  to  dissolve  the  being 
of  a  corporation,  it  ought  to  be  brought  against 
particular  persons ;  for  the  writ  so^fwoes,  that 
they  are  not  a  corporation ;  and  it  is  to  febily 
the  supposal  of  the  writ  to  name  them  as  a 
corporation.  Now  here  this  writ,  it  suj^poses 
them  to  be  a  corporation,  or  else  they  could 
not  be  defendants }  and  then  it  comes  and  febi- 
fies  that  supposal,  by  assigning  that  they  ara 
no  corporation,  nor  ever  were,  or  if  they  had^ 
been,  they  had  forfeited  it ;  and  so  aH  the  foun* 
dation  that  this  writ  standi  upon  is  destroyed. 

in  thin  W9  Of  CuNok  I  m  anifleitelh» 
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parcdl  of  people,  that  took  upon  themselves  ta 
be  a  corporation,  when  they  were  not;  and 
that  is  the  same  single  j>iecedent  in  Coke's 
Entaies  527,  tit  Quo  tVarranto.  The  )ctng 
against  Hdden,  and  other  hargesses  of  Helms- 
lev,  for  usurping  to  be  a  corporation  by  th^  name 
of  the  burgesses  of  Helmsley.  And  how  does 
the  Attorney  General  there  bring  the  writ  ?  He 
brings  it  against  particular  persons. .  My  lord 
Hobart,  who  was  then  Attorney  General,  nev^F 
thought  he  could  have  maintained  hu  Quor 
JVarranto,  or  ex |)ected  judgment  against  them, 
if  he  had  brought  it  against  the  burgesses  of 
Helmsley  generally,  and  then  have  said,  that 
there  were  no  corporation :  but  he  brings  it 
against  these  particular  persons,  and  there-* 
upon  they  come  in  and  disclaim  their  being 
such  a  corporation,  and  the  having  the  other 
liberties  ;  and  the  judgmeot  is.  That  of  thos* 
liberties  those  particular  people  should  \m 
ousted,  and  should  not  intermeddle  with  theni. 

Now,  my  lord,  what  judgment  can  be  givea 
in  this  case,  that  the  mayor,  commonalty,  and. 
citizens,  shall  not  intermeddle  with  the  being  of 
mayor,  commonalty,  and  citizens?  'Tis  a, 
very  reasonable  judgment,  that  Helden  and 
those  particular  persons  should  not  iotermeddle 
with  such  a  liberty,  or  be  in  such  a  corpora- 
tion ;  but  if  such  a  judgment  be  given  against 
the  city  here,  that  would  be  as  much  as jto  say. 
That  you  have  never  been  what  you  are,  or 
you  shall  never  be  what  you  are,  that  is  t^e 
English  of  it.  . 

And,  my  lord,  I  am  sure,  as  there  never  was 
but  one  Q^uo  Warranto,  that  we  can  tind  any 
printed  precedent  of  against  the  being  of  a  cor- 
poration, so  that  very  precedent  is  .not  against 
those  that  reaHy  were  so,  but  particular  persons 
that  usurped  to  be  so.  A  ad  if  you  search  all 
the  records  of  this  kingdom,  and  all  the  books 
in  all  the  offices,  ypu  will  never  find  any  that  is 
brought  against  a  corporation,  for  being  a  cor-^ 
poratMn,  upon  ]^retence  that  they  might  be 
made  none  by  a  forfeiture ;  and  no  prerogative 
of  the  king^  shall  extend  to  excuse  this,  but  his 
action  shall  abate,  if  it  be  not  right  brought^ 
^h  well  as  the  subjects,  and  so  is  rlowd'  Com. 
fol.  85. 

Further,  my  lord,  I  have  another  authority 
in  this  point ;  anji  that  is  in  the  case  of  the  cor- 
poration of  Mai(!enhead,  which  hath  )»een  i^ 
often  cited  by  Mr.  Solicitor,  and  it  is  in  Palmer 
80,  81,  where  it  is  said.  When  the  Attorney 
Generad  hath  supposed  them  to  be  a  corpora- 
tion, it  is  not  usual  to  plead  them  to  be  a  cor- 
poration ;  othervi  ise,  if  he  had  questioned  them 
as  inhabitants  of  such  a  town,  then  they  oug^t 
to  enable  themselves :  Those  are  the  words  of 
that  hook ;  and  what  can  be  more  plain  ? 
Here  the  Attorney  General  supposes  us  to  be  a 
corporation,  his  replication  flies  in  his  owu 
face  ;  and  he  having  supposed  it  at  tirst,  he  is 
bound  not  to  question  us  tor  our  being  a  corpo- 
ration at  any  time  after.  As  to  the  business  of 
Jbrisfecerunt,  it  is  a  strange  and  a  new  word* 
that  never  dmae  into  any  Quo  Warranto  before« 
that  I  know  of  ^  but  we  will  accept  the  new 
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with  a  report  of  it  in  my  Lord  Chief  Justice  | 
Hales's  Book ;  a  leportof  very  great  authority 
ivith  all  men  of  our  profession :  And  there  he 
says  expressly.  If  a  Qxto  Warranto  be  brought 
for  the  usurping  a  corporation,  it  must  be 
tiXNi^ht  against  particular  persons,  because  it 
foes  in  disaffirmance  of  the  corporation ;  and 
judgment  shall  be  given,  that  tney  be  ousted 
of  the  corporation ;  but  if  it  be  for  liberties 
claimed  by  a  corporation,  then  it  must  be 
brought  against  them  as  a  corporation. 

Lord  Chief  Justice.  What  tblio  is  it  in  my 
lord  Hales's  book,  Mr.  Recorder. 

Mr.  Recwder,    It  is  my  lord  Hales's  Com- 
mon-place Book,  which  is  in  Lincoln's- Inn 
library,  fol.  168.  placito  7,  and  this  is  our  case 
direcu^r.    If  you  go  about  to  say,  our  corpo- 
ration is  forfeited,  or  must  be  dissolved,  nay 
more,  (as  you  say  here)  we  never  have  been  a 
corporation ;  or  by  forfeiture  our  corporation  is 
lost  long  ago,  then  there  is  nothing  can  come 
before  the  court  properly,  but  that  J.  8.  and  J. 
N.  particular  persons,  have  usurped  to  be  a 
eor{NNration,  when  they  are  none.    This  infor- 
ipiation  is  brought  in  disaffirmance  of  their  being 
a  corporation ;  and  therefore  there  must  be  set 
up  somebody  capable  of  being  a  defendant  in 
such  a  suit ;  and  who  cap  that  be  but  particu- 
lar persons,  which  ought  to  have  been  named, 
as  tney  are  in  that  iiase  of  Cusack  ?    For  as 
jud^ent  of  ouster  of  particular  liberties  given 
agamst  partictdar  persons,  will  not  bind  the 
body  of  the  corporation ;  so  the  judginent,  that 
they  are  not  a  corporation,  will  not  be  good,  un- 
less it  be  given  against  those  particular  persons 
that  usurp  the  corporation.    And  I  do  say  fur- 
ther, that  individual  freemen  of  London  cannot 
possibly  be  bound  by  this  judgment :  For  they 
ave  not  here  before  you,  nor  were  they  ever 
so ;  for  it  is  the  eorporation  here  that  is  made 
the  defendant.    Ana  I  do  not  now  consider  the 
number  that  make    up  that  body  (London's 
bdne  so  populous  dotn  not  alter  the  case;) 
for  ue  osse  is  the  same,  if  it  were  the  corpo- 
ration of  Uueenborough,  ~or  any  other  petty 
corporation.    Suppose  twenty  men  be  a  corpo- 
ration, or  pretended  to  be  a  corporation,  and  you 
ccnae  to  enquire  by  what  particular  means  these 
twenty  fnea  pretended  to  be  a  corporation,  or, 
as  the  words  of  this  Quo  Warranto  are,  usurped 
to  be  a  corporation ;  you  must  not  say  that 
they  are  one,  and  then  say,  that  they  usurped 
it ;  for  'tis  not  the  corporation  that  usurps  to  be 
a  corporation,  that  is  impossible ;  but  it  is  the 
particular  persons  that  usurp  to  be  a  corpora- 
tioiiy  when  indeed  they  are  not  one.    A  corpo- 
ration may  usurp  a  market,  they  may  usurp  a 
leet,  but  they  cannot  usurp  themselves.     In 
Townsend's  book  of  printed  Precedents  (which 
is  a  laborious  tiling,  and  wherein  he  has  col- 
lected all  the  precedents  he  could  meet  with  of 
Quo  Wairantos)  there  is  but  one  in  all  the  coi- 
lection,  that  was  brought  against  any  persons 
upon  the  score  of  being  a  corporation :    And 
what  is  that?    How  was  it  brought P    Not 
against  a  corporation  that  was,  but  against  a 
IQpirporation  that  leaver  was,  that  is  to  say,  a 
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word,  but  not  the  thing,  and  that  the^  hare  j'dgo :  Antfyet  this  is  the  subBtance  of  Mr.  M- 
ibrfeited  by  sach  and  such  acts :   This  sure    toniey's  issue,  and  his  reptieatioB. 

My  lord,  the  authorities  before  cited  in  Fal* 
mer,   Cokeys    Entries,    Rolb,    and  my  loni 
Hales's  Common-place  book,  are  not  aO ;  fir 
I  haic  some  otlier  that  nevensaw  the  liglit  in 
print  yet ;  and  that  is  the  case  of  the  kiitf 
a^inst  Bradwell  and  others,  Tirin.  18  of  this 
king.    A  Quo'  Warranto  was  brought  against 
them  ibr  usurping  to  be  a  coiporvtion  or  com- 
pany of  musicians  ;    It  had  beoi  a  strange 
thing,  if  the  Quo  Warranto  had  been  bron^t 
against  that  corporation,  and  then  the  Attorney- 
Gk^ricral  bad  said  they  were  no  dbrporatioQ, 
nor  ever  were  ;  there  they  did  thtnl:  best  and 
fittest  to  go  againat  Bradwell,  and  the  rest,  and 
that  by  name,  and  only  so,  not  against  the 
body  comorate.    So  in  that  case  of  the  corpo- 
ration of  Worcester,  which  was  lately  tried 
before  your  lordship  in  this  court ;  when  the 
Quo  Warranto  was  Drought  against  sach  men 
for  usurping  to  be  all  aldermen  and  commoB- 
council-men ;    if   the  Attorney -General  had 
once  called  them  common  council-men,  it  had 
been  a  great  repugnancy  for  him  aflerwards  to 
say,  that  they  were  none  r   or  if  they  were, 
that  that  privilege  of  their's  was  lost  so  hng' 
ago.    80  in  the  case  of  tiie'Quo  Wammfto 
against  the  Bermudas  company ;  it  was  against 
a  corporation,  and  against  particular  penoos 
by  name  both.    These  things  hare  been  oon- 
sidered,  ai?d  doubtless  they  hare  gone  on  in  an 
ordinary  way.    I  must   confess,    I  was  not 
priv V  to  that  particular  case ;  W  by  the  report 
of  that  case,  Which  I  have  seen,  1  have  been 
informed,  that  the  corporation  never  appeared  ; 
for  they  said,  it  is  not  sense  for  ifs  to  appear; 
for  it  bein^  a  question  by  what  warrant  we  are 
a  corporation,  it  is  not  we,  supposing  us  a  cor- 
poration, that  do  usurp,    but  the  particiikr 
persons  that  do  usurp,  if  it  be  at  all  usurped. 
Now,  my  lord,  if  that  had  been  a  regufanr  suit, 
no  doubt  but  there  would  hare  been  ju<i^giiient 
against  the  corporation,  which  there  was  nol; 
and  certainly  the  replication  of  forfdtores  was 
not  good  against  tlie  corporation,  but  agvnst 
particular  persons  only. 
All  Mr.   Solicitor's  authorities  for 


will  be  very  hard  upon  us ;   for  if  it  be  a 
fbti'eiture,  it  must  relate  to  the  time'  of  the 
thing  done,  to  the  time  of  the  making  the  act 
of  the  common  council,  to  the  time  of  the  toll 
'  levied,  or  to  the  time  of  the  |)ctition ;  and  if  it 
do  so,  it  must  relate  like  a  forfeiture  for  trea- 
son ;  it  must  reach  all  mean  acts,  all  the  leases 
that  we  have  made  since,  are  gone ;  all  the 
judgments  that  we  have  given  in  any  cause, 
are  '  coram  non  Judice,  and  void ;  ail  the  acts 
of  the  corporation  are  overturned  by  this  for- 
feiture ;  and  we  have  been  under  a  vast  mis- 
take all  this  while.    We  have  had  no  mayors 
nor  sheriffs,  no  kind  oif  officers,  no  manner  of 
regular  and  legal  proceedings ;  but  we  have 
heen  under  a  great  mistake  ever  since  this  mo- 
ney was  ordained  or  levied.     We  have  for- 
feited all ;  and  that  it  is  so,  is  plain,  because  in 
all  Quo  Warranto's,  wherein  persons  are  con- 
victed for  usurping  of  liberties,  there  is  a  fine 
«et  upon  tiiem  for  continuing  that 'usurpation, 
ahd  reason  good ;  then  if  it  be  an  offence  for 
continuing  tue  liberty,  we  muist  be  fined  for 
doing  it  ever  since  the  forfeiture,  when,  if  Mr. 
Attorney  General's  rule  be  right,  there  has 
been  no  such  corporation ;  but  we  ought  to 
have  discontinued  all  our  acting  as  a  corjiora- 
tion  and  laid  it  down  ;  and  so  every  step  that  we 
'  have  taken  since  hath  been  irregular,  and  every 
act  void. 

If  so  be  an  action  be  brought  against  Baron 
and  Feme,  and  the  plaintiff  should  in  his  repli- 
cation say,  they  were  'divorced  several  years 
before,  has  he  not  undone  all  his  pleading  ? 
Here  then  is  our  case :  Mr.  Attorney- General 
admits  us  to  be  suable,  and  yet  chai-ges  us  to 
have  no  capacity  to  be  sued :  I  do  implead  you, 
but  you  have  no  right  to  be  impleaded ;  here 
be  brings  us  into  court,  and  when  he  has 
brought  us  here,  he  quarrels  with  us  for  being 
here.  He  makes  us  defendants,  and  then 
questions  whether'  we  ought  to  be  so ;  and  so 
nis  great  charge  against  us  is,  that  we  are 
what  he  would  have  us  to  be,  and  what  he 
hath  made  us  to  be ;  for  if  a  month  before  the 
information,  the  corporation  was  not,  but  the 
very  bdng  of  the  corporation  was  usurped, 
how  come  we  at  the  month's  end  to  be  de- 
fendants ?  Here  comes  a  new  creation  inter- 
{Msed  in  that  time,  and  makes  parties  sucable 
in  the  court,  when  by  the  charge  in  the  infor- 
mation we  were  not  so  a  month  l^fore. 

And  then,  my  lord,  the  information  is  not 
quite  so  bad,  but  the  replication  is  worse ;  First, 
be  takes  issue,  that  we  never  were  a  corpora- 
tion, at  all ;  and  the  next  thmg  is,  if  ever  you 
irere  a  corporation,  you  have  ceased  so  to  be, 
because  you  have  forfeited  it  so,  and  so  several 
years  ago.  This  is  just  then  to  put  a  common 
ease,  (and  I  confess  a  very  fiimiliar  one  it  is) 
if  I  shoold  bring  an  action  against  a  man,  and 
when  he  hath  ^eaded,  I  should  by  way  of  re- 
plication set  forth,  there  never  was  any  such 
man  as  the  defendant,  and  take  issue  upon  it; 


hold  true,  if  the  corporation  would  never  ap- 
pear: And  what  is  the  reason  it  shoatd  be 


brought  against  J.  S.  and  J.  N.  but  because 
corporations  do  never  i4)pear  in  such  a  case,  in 
regard  it  were  not  congruous  they  should  ap- 
pear ?  fur  the  Quo  Warranto  must  intend  it  so, 
that  they  were  not  a  corporation  in  being,  by 
implying  a  forfeiture.  Then  say  I,  no  judg- 
ment  at  all  can  he  ^ven  upon  this  scort ;  *  Non 
<  admittitur  exceptio  ejusdem  rei,  cujus  petitar 
*  dissolutio  ;'  a  man  shall  never  be  admitted  to 
controvert  tliat  to  be  in  being,  which  he  hhn- 
self  desires  should  be  destroyed,  and  so  be  has 
allowed  it  to  be.  t^all  Mr.  Attorney  be  admit- 
ted to  deny  the  supposal  of  his  own  writ  f  And 
truly  I  think  I  might  very  well  leave  this  part 
of  tbe  case,  and  £is  point,  to  Mr.  Attorney- 
General  himself;  for  if  he  will  have  any  things 
0r,  if  there  wefe,  that  he  was  dead  ten'  years  I  to  be  answered  by  us,  he  must  maintain  us  in' 
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Ilwpere&flObto^tpect,  llmfc  agsioBt  Hwiomi 
re|ilieatioii  he  wiH  be  pleased  t6  KimnArt  tho 
bemg  of  our  corporatkMi,   and  so 
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'  My  lord,  4.  have  done  wilti  this  poml,  and 
BOW  T  come  to  the  replicatioo,  which  indeed* 
is  a  ]eM  of  a  new  Qno  Wamuito  ;l  ^  it  bringfs 
in  new  matter,  and  thereio  ^ey  do  charg;e  two 
IbrfekiireB  $  ^e  one  is,  irf  reason  of  the  ahose- 
ef  tihe  market,  the  other  is,  by  reason  of  the 
petitioD.  My  lord,  I  shall  answerhoth  of  thcsn. 
l%at  we  were  seised  of  the  market,  that  is 
jpleaded,  and  that  b  agreed :  That  we  were 
acsacd  of  tolls,  that  is  agreed  too :  That  there 
is  a  enstom  in  London  to  have  common  coun- 
<iils,  and  that  this  was  by  common  council,  is 
amreed ;  all  this  is  agreed  by  the  demurrer:- 
tW  this  toll   (though  by  the. way  I  must 
«enftes,  and  wiU   agree  with  Mr.  So^eitor, 
Ihat  it  is  not  prooerly  to  be  caHed  a  tell; 
far    a   toll    is  ^  only '  for   goods   ^d ;    and 
'When  diey  are'  sold,  in  reooropence  fbr  the 
•ffieer's  attendance  for  the  testincation  of  eon- 
tracts,    and    the    entering    them   in    their 
bec^s  ;  but  I  agree,  this  is  not  such  a  duty  for 
goedil  beoght  and  sold,  but  it)  is >  for  the  acoom* 
modatiea  of  persons  repairing  thereunto  for 
their  stalls ;  and,  if  I  would  'call  it  by  any 
Moticular  word,  i  had  rati|er  call  it  stall^^ 
wan  any  thing  else;  it  is  for  those  aocommoda- 
lions,  which  we^  hare  been  at  vast  charjjpe  in 
preparing  and  pot iding,  and  for  the  mamte* 
sauce  of  requisite  officers,*  and  for  the  cleansing 
of  the  markets.    Now  Mr.  Solicitor  objects, 
That  we  cannot  prescribe  for  a  tdl  uncertain, 
and  he  cites  the  case  of  Murafie,  and  the  like; 
and  so  1  must  confess,  where  Murage  is  grant- 
ed, it  is  commonly  a  thing  uncertain ;  so  is 
Puntaipe,  and  the  nke ;  but  1  believe^if  I  had 
thou^^t,  tliat  it  would  have  been  a  point  inaiBt- 
edupon)!  could  have'brouffht  you  instances 
where  Mura^,  and  such  like  things,  have 
been  granted  m  general,  and  they  would  have 
been  ancieDt  ones  indeed :  And  there  is  a  he- 
eessity  for  it  in  some  cases ;  for  when  a  town 
will  repair  its  waKs,  the  charge  may  be  great- 
er or  less,  as  the  particular  accidents  may  be, 
and  so  porhaps  a  certain  duty  would  not  do  it. 
When  a  wall  is  to  be  built,  there  the  duty  may 
hecertaia;  but  when  it  is  buik,.  to  keep  it  in 
C^)air,  the  du^  of  Murage  may  be  uncertain, 
according  to  the  charge ;  and  if  the.  case  be  not 
flo,  it  Wtti  come  little  to  our  purpose,  which  is 
a  du^  upon  a  great  and  a  contiouing  charge. 
I  will  name  bun  seme  things  »that  he  must 
agree,  and  I  know  he  will  grant,  are  uncer- 
tain, as  pickage  and  stallage,  wnich  are  da- 
ties  itjfr  picking  in  my  eami  to  dig  boles  for 
the  posts  ofstalls  to  be  fixed  in:  Now  there  cau 
sever  be,  nor  ever  was,  any  circumscribing  in 
those  matters  ;  for  circumstances  in  eveiy  of 
those  cases  must  govern  it.    If  I  have  oc- 
caoon  for  my  staO  tq  use  a  foot  of  ground,  one 
sort  of  sum  is  necessary ;  if  ten  feet,  another 
sum  (  it  ought  to  be  equal  indeed,  but  it  could 
^ver  be.  g^,  il'  it  wsra  limited  to  a  sum 
VOL.  Via. 


certain  ^  and  in  all  granta  that  «v«r  were  ef 
pickage  and  stallage,-  they  were  never  reduced 
to  a  certainty ;  and  those  are  things  too  thai 
relate  to  a  market 

And  so  I  take  it  to  be  for  keyage,  anchorage^' 
and  the  like  j  for  when  there  are  posts  w  ^acea 
for  ships,  to  which  they   may  be   fixra,  tbe< 
owner  of  the  port  may  hare  a  compensatioiL 
for  that ;  but  that  must  needs  be  uncertain, 
according  to  the  circumstances  ;  if  a  ship  he. 
bigger  or  lesser,  if  a  diip  stay  a  month  or  a 
day,  it  is  not  fit  the  same  rate  should  be  paid ; 
nor  is  it  usually  granted  by  particular  wovds,* 
Co.  £ntr.  535  and  526,  Pladt'  4,  the  long 
against  the  city  of  London  for  the  water- 
bSilaffe,  and  other  tilings.    They  pleaded  only 
a  rignt  ;ii  general,  ancT  do  not  say  what  the 
particukrs  were ;  and  yet  one  ot  the  thlngK' 
demanded  in  the  duo  Warranto,  was,  aa  I 
said,  the  water-bailage  ;  which,  sure,  if  any 
thing  ought  to  be  certain,  that  ought.   In  tiiat 
case  it  was  good  pleading  ;  thon^  I  tfamk  1 
could  say  more  against  it  than  this  thin^,  that 
is  in  the  nature  of  stallage ;  so  that  all  that ' 
Mr.  Solicitor  hath  built  upon  that  must,  I  thidk, 
needs  ranish. 

My  lord,  I  do  not  think  but  London  ought 
to  be,  and  is  as  much  under  the  obedience  and 
correction'  of  the  king,'as.  any  city  ;  but  yet  I 
believe,  in  these  cases  (of  .tbeir  customs,  you 
will  give  that  allowance  and  induigenee  to  it, 
that  Sa  your  predecessors  have  done,  which  is 
greater  than  they  have  given  to  any  other  cor- . 
porations  in  tibte  kingdom,  and  that  because  it- 
was  London.    That  tiiere  should  be  such  a 
thing  as  a  fbfeign  attacihment,  J[.  think^.  is 
hanfly  allowed  in  other  pbices ;  I  am  sure,  L 
have  known  it  denied  in  some,  that  a  contract 
in  writing  should  be  equal  to  a  book-debt ;  that 
a  feme  merchant  should  sue  or  be  sued  witlMNii 
her  husband^  or  if  he  be  named,  he  should 
only  be  named  for.  conformity.    You  take 
notice,  that  London  is  a  port  town,  and  .thal^ 
men  tiiat  trad^  there,  sometimes  go  beyond 
seas,  and  in  their  absence  their  wives  trai^B  by 
themselves,  and  perhaps  carry  on  distinct  tradedr 
while  they  are  nere  ;  and  so  they,  may  ifo  m. 
other  phuses,  may  be ;  but  only  for  the  sake  of. 
London  do  you  take  notice   of  these  tilings 
there,   and  not  elsewhere.    Tbeir  penalties^, 
that  are.sued  for  in  their  courts,  a  great  many, 
of  them  are  such  as  would  not  be  wdl  main- 
tained in  other  Courts,  or  in  .any  other  place ; 
and  yet  they  are  maintained  there,,  as  namely, . 
that  their  penalties  should  be  sued  for  before  ■ 
the.  mayor  and  aldermen,  wlien  the  bene|it  of 
them  goes  to  their  use ;  and  yet  that  is  fdlowed 
in  the  eighth  Report,  notwithstanding  the  grand 
olgection,  that  they  are  in  some  sort  judges 
and  parties.  Rolls  S  p.  Abr.  Tit.  Presonntion, 
letter  H.  fol.  266,  N^  3,  and  3.    The  <»ty  of. 
London  may  prescribe  to  have  a  Court  of  Chan- . 
eery  in  London,  .of  matters  tried  in  tiie  Sheri& 
Court,  ^ough  such  a  Court  cannot  be  granted 
by  the  kiii^s  letters  patents  ;.  hut  the  mayor 
and  citizens  of  Yoik  cannot  prescribe  for  suck 
a  Court,  becanseit  were  rory  dangerouii  that 
4C 
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muik  pettar  corporaiiomi  shouM   haTe  mA 
Coarti.    And,  whaAsoer ^  is  said  by  my  lord 
IMiBrt  ialMs  Reports^  6a.  I  do  ^rm,  ifiare  is  J 
Qo  act  of  parliament  that  erects  a  Court  of , 
Chaacerym  London  or  tbe  CiiM|iie*-Port8.    If; 
ilr.  SQlioitor  had  strncffied  with  me  about  the 
boBff^  cor  not  being  or%at  aiat  of  parliament,  I 
WOM  have  agreed  with  him,  that  there  was 
no  snoh,  sooner  than  some  ^^lat  lie  says  are 
BfiDa. 

..  The.  customs  of  London  iiave  been  uphold^ ' 
and^  Imast  confess,  I  think  that  is  very  strange, 
•van  against  the  general  wiords  oi'  an  act  of 
pagHaienty  2  Inst  iO.  A  gaoler  in.  London 
may  permit  has  prisonor,  that  is  in  execotion, 
ta  go  at  lar^  with  a  birtoon  in  any  place  within 
tMr  jorisdiction)  and  it  is  no  escape.  .And  so 
iv  Fbwdea's  Ck>m.  36.  A  citiaen  of  London^ 
m«y  set  «p  one  Tptale  trade,  though  he  waa 
bred  to  anotber,  notwithstandnlgof  the  statute 
S^df  the  queen.  And  far  a  general  rale  tate 
that  that  is  said  in  Palmer  542.  Those  of 
iMidon  may  preseribe  against  a  statote  ;  ai^ 
the  reason  is,  because  their  iibeisies  are  coo- 
Qnaed  by  statote,  and  other  towns  are  not  Iki 
Rolls  Rep.  1,  p.  105.  Sprike  ag^ainst  Teaaitt) 
ttiy  lard  Coke  bcaag  then  chief  jnstioe,  says, 
ite  take  notice  of  tire  customs  in  our  Coaits^ 
imd  other  Courts  in  Westmini^ter-Hall,  and  in 
Imdon.  Fleetwood,  Hecorderof  London,  saya 
f^TenrstrarmthftBgin  i  Leon*  384.  tMlinjar- 
shead*s  and  Kmg^  Casa^  and  in  4  Leon'  IBS, 
tfaatlha  King's  Courts  oagbtto  taka  notkia, 
tint  thaaa  of  London  have  a  Court  of  Reeord; 
forif  a  Q»o  Wavvanto  issues  to  the  wntices  in 
Byre,  it  .does  not  belong-to  them  "of  London  to 
claim  their  hherties  1^  all  the  leiB|f's  Coorta 
bams  notiee  of  them.  And. truly  1  nave  bean 
iatflmned,  i  mean  hy.os>pie0  afteeovds,  that> 
iHwo  ttfe  jofltiees  m  %re  •came  ta  the  Tawar, 
this  was  a)[H4vikB*e  allowed  totfiem,they  weiv 
not  bound  to  set  Smh  their  liberties,  as  otfapia 


>  My  kmi,  1 4iliik«his,  a»  it  isjlcaded^  isa 
Mty  vevj|r  iustifiable,  and  very  weR  payable,  by 
i4yuie  ot  this  custain.  i* do  agreoy  aa  I  saidf  a 
tidl  is  praperly  i'at  gooda  sold^  Kod  tUa  is  a 
cnstom  fiMr-  the  ocoommadation  of  those  that 
bnwight  ffoodsto  be  snki ;  and  it  is  4iketbfat 
1  Le<mai4  S98,  mv  lord  Cobbam's  case)  a-daty 
]^  fcr  the  standing  in  the  cellar  ^  and  them 
that  4s  held  to  be  tf<Md.  fn  Et^s  H  p^  of  the 
Abridgment,  13».  Letter  B.  Hidcmaa's  «ase, 
thiB  lord  of  a  manor  may  prescribe  to  have  the 
ei^ih  part  of  a  bnshel  or  corn  in  ibur  bosbdd 
that  are  brought-  to  the  market* within  the 
manor,  in  the  name  of  the  toll,  and  that  is  ftr 
slalhufe  only  ;  ibr  it  is  said  there,  whether  it 
be  soM  or  not.  Anfd  in  the  same  book,  fol.  Q65y 
the  city  of  DuMin  set  f<nrtb,  that  they  are 
owners  df  the  port  of  Dublin^  and'  that  tb^ 
maintained  perches  in- the  said  river,  to  direct-  the 
ahtps  in  the  deep  Channel,  and  that  they  k^ 
the  Key  and  the  Crane;  and  therefore^  ro 
cbnsideratimi  of  that,  they  prescribed  and  de- 
HaandedSr/.  in  the  pound  tor  all  merdrandizes 
hi  the  *id  Port,  and  It  waslidd  'good.    Now  I 


i^irte  toll  tfciwighi  4HMt  <eMi|ot  be  MsorilMd 
for  simply  and  gei»Bnillj|F ;  birt  by  t8ii-Hi.nwj^gK 
I  mean,  as  yonloMnr,  forpawing  and  fsg^m^ 
iog  through  only,  and  QflU  lor  iStfgFing^  But 
yet  even  that  may  be  prescribed  for  tpo,  is, 
consideration  of  repairing^  a  gfeat  highinry, 
or  a  very  ibid  way,  or  miaiptoining  a  Mdg;*^ 
and  the  lik^.  And  therefore*  if  oar  owsuiani- 
taons  kene  be  aa  good,  then  we  mainlaining 
those  great  plaoes  mailt  presc|rabe  ibr  thia  da^» 
aa  for  passing  through^tha  straets,  tbongk  i^ 
werenomaaket 

There  is  a  lamous  case  fnpahei  is  RoBa  1* 
p.f4^.  1,  and  44,  and  it  is  in  fl  B«lilvo4e, -and 
also  in  Moor;  it  was  the  caae  of  the  bidl-aaa^ 
of  litchlield':  a  presoiplioii  is  oMde,  that  tlia 
corporatioB  of  litehfiabi  hath  a  nirM»  Mii 
tliey  aught  to  repair  the  way  to  it,.and  to  ap> 
point  a  ben-man  thatshovM  aweap^a  iiiaifcel-> 
place;  and  that  ibr  this  the  said  be&Hoaa,. 
time,  out  of  mkid^  had  tdicsi  of  thoap  tka^ 
brsught  eonLtotke  aaid  market,  aiid  ^menadt 
thenr  sacks  to  aeU,  a  piat  of  oam»  if  tmA  w 
busfaelopundBr;  if  moTa,a4|uart4  So  that  if 
itwere.opened  andnat  sold,  y>et  ka  waa  t» 
have  that  duty,  and  tiiai  [freiw^'ioa<was  ad* 
judged  to.tbem  by  ail  the  judges  ;.as4  ^it 
does  notr appear  mere,  whalker  tba.  w^iiring 
^at  way  cijst  them  fi*.  or  5,000/.  amd  y«t  kf 
mteadmeat  tkey  would  not  acosuat  H  unrwa 
sonaUe,  tiiongk  it  might  hava  baM  wgeil  iH 
waaveqr  miequal ;  ifthay.  could  toke  a  pkifr 
for  that  which  was  uiader  abuabel,  perha|ia 
4iey  would. talm,hy  that  maana»  half  af  wkai 
the  party  hongfat ;  bntif  there  were  U.busbeli» 
tkey  kad^bata  quart,  and  tkis was  objcatod  «» 
tottaemeqoaliiyofit;  and  yet  tktyaU  pasted 
over  that:  hv  a<  rrasaaatde  iateBdmeaty  aad 
avwdd'  not.  deny  the  prescription  to  h%  gtMd. 
And  the  case  of  caanage  m  Dyer»  aaid  tka 
oaseof.^l  Mi  7^  16,  are  admitted  to  ba|;aaft 
kw,  where  tke  tow«  of  Gtauoestor  presartbid 
Ibr.a  t(di  ofikbats  passing  by  thanvcr 


•Nswvy  my  lord,  for 
grsat  xeaaoQto  hidvaait,-diagreat 
tbflt  were  i^ade  ilk  Londoaby'tkafire;  aad  it 
was  not  the  first  time  that  i4>ndoB  waa  burnt : 
and  if  there  sbonld  be  war,  and  aa  great  alter* 
aliens  and  coaibsions,  there  were  f^aat  eauM^ 
tiiat  the  city,  that  hiva  oat  great  fuma,  aai 
must'beat  8uekapubliecha^ne,slioakl^ha 
losera  by  it. 

And  we.  do  set*  ftrth  morethaa  ther  do  kt 
the  case  of  Litehfield,  that  we  psaviied  ^bm 
maiket^plaoes  at  our  own  chaige ;  and  if  ikcjp 
wffl  use  tkem^  they  must  expwi  k>  piy  aouaa 
compensation  A>r  it ;  that  we  do  keep  oftoos, 
and  pay  them  for  deansing  and  keeping  arder 
in  the  maikefs :  aadakoae  aU  that*  wepm- 
vida  standings  aifd  stalls,  and  sadi  aooanuno* 
dations,  and  that  I  am  sure  is  a  prari 
lord  of  a  market  is  brand  to  make, 
will ;  and  therefore  die  market-people, 
areaeoommodated  byit,  bave  gMt 
pay  fbr  it ;  and  we  nay  aH  the  toxas  tat  tkm 
nmrk^'fnaees,  for-  uw  groand  ia  oma ;  ani 


aai  tk»y  that  iw«  ihm  stendiniys  aie  not  liable 
fQ  my  the  taaw:  tod  ad  is  9ie  jlu%neat  in 
]IdI%  S  p.  ^8,  and  the  seoond  Ahr,  389.  And 
m  ike  mm  af  Cnsftck.  jwrtioe  Dodderi^  sava, 
^Ml  ike  wdacminy  of  one  ftur  fnom  t&  abioi 
€f  Wcataniiiater  aoat  the  «ky  of  LoodoA  8,4)00/. 
lor  he  had  a  ftir  a4  We^teiaster,  and  amarket 
Ibr40d«ya,  and  dMt  daring  that  time  no  aak 
should  be  in  hi>wkm,  or  tiwfdaeos-  a^jaoeni ; 
•nd  o  gteat  rale  it  was,  if  it  wsce  so.  The 
measova  sf  a  toll  is  accordaiK  to  mj  Kxrd 
Ceke  8  Inst  56,  when  the  i&of:  demanded 
ftrwarasornMrchandia^  does  so  bmiden  the 
csoMaodity,  that  the  merefaant  cannot  hare  a 
emMueiit  gain  by  tradnff  therewith;  mad 
tberebv  trade  is  lost  or  hinctered,  then  it  is  an 
eifiL.tml.  Bat  hsre  indeed  idie  wavket^people 
are  better  accommodated  than  ever  they  were ; 
and^rade  is  'so  ftur  from  being  disteturaged,  as 
thttk  it  u  increased)  as  is  implied  in  the  nfli^ 
fsiipn ;  for  itis  aaid  we  receiTe  SfiOOi,  a  year, 
vlriEh  if  it  were  so  m^aaly  Wohld  not  cer-> 
tainly  be  paid,  nor  oonld  he,  if  there  were  not 
Ipnat  trade  there.  So  that  the  increase  of  trade 
IS  the  tfahig  comphintd  of  in  this  Quo  War^ 
And  the  tmtii  of  it  is,  I  hare  examin^ 


—  looked  mts  the  fact  <^  these  things,  and 
there  is  nothing  in  this  by-kw,  bnl  what  was 
laaHy  anoientiy  paid^  except  only  in  one  in- 
sta«ee,  whether  it  werte  ^d.  or  no,  that  wdi 
paM  when  a  eart  was  drawn  by  two  horses, 
which  now  is  hot  4d.  and  if  we  miYe  incr^ued 
the  toH,  which  I  doobt  whether  it  be  so  or  no, 
il  is  only  in  a  Tery  trifle. 

Now,  my  lord,  this  case,  I  think,  is  astronger 
ease  than  that  in  5  Rep.  the  chamberkin  of 
iioadon's  esse;  thete  is  no  consideration  of 
staUi,  or  ckansing  the  nlaoe,  but  only  they  had 
an  offioor  to  seardi  and  view,  and  that  was  a 
aeir  aapointment  of  their  own ;  they  eould  not 
piMsctibe  for  it,  bat  it  wasthoogfat  apem^was 
a  reasanaUe  reoompence,  and  Uie  saqjeot  had  a 
boi^  hy  it ;  and  if  he  woidd  bring  hki  cloth 
ta  London  to  be  sold,  he  should  come  thither 
to  hare  it  viewed,  and  giro  a  reoompence 
inr  it 

Now  London  is  idl  market  indeed,  every  shop 
ii  a  maiket ;  and  it  hadi  been  wellsaid  of  the 
wdges  sevml  times  in  Westminster^haU,  that 
Laadon  is  the  market  of  all  England ;  and 
there  is  never  an  acre  in  England,  but  is  the 
better  forthat 

Am  to  the  imposition  upon  coals,  that  is  but  an 
SndaoMnent ;  and  an  indoeemedt  ii  nerer  to 
be  relied  upon  ;  it  is  not  to  bestood  upon ;  and 
Ifr.  SoKcitor  did  very  honourably  oedine  it, 
and  did  not  make  any  thing  of  it,  nor  trouble 
4iecase  with  it. 

When  the  city  did  make  this  act  of  common 
eoandl,  they  did  constth  with  their  oonnsei  foir 
matferdf law,  and  vrith  their  officers  and  flJlow 
eitlzens  for  matter  of  Ihct,  and  did  adjust  these 
ntes,  and  anaoted  them  to  be  paid,  they  bei^g 
faafmafale  ones,  and  aooeading  to  the  aooisnt 
lP«ge;  bdtiftbeywtretoiilalHii^itviilbeBO 


aauae  ibr  yfm  to 

^  many  othev  rsasflns :  as  first,  yon  oatlMt 
judge  this  to  beuaffeasonablo.  I  have-oothsiid 
one  wordt»ajd,  that  iSm  is  sa  uareasq»aMe  opt 
presBi^e  toH.  Here  is  money  levied;  what 
then  ?  if  it  be  a  reasonable  sum,  it  is  «al  aa 
great ;  it  duos  not  deserve  the  name  of  ^* 
ptession.  I  say,  it  is  not^e  great  aa  opphaa* 
sion,  iftheyshfllldd  hare  been  mistakea  ii^  tha 
form  of  iastitutiag  the  levvingofit;  ifthmr 
roiKht  have  doim  it  mider  their  oommoa  seali 
and  now  they  have  dene  it  without  that  hy  aiti 
of  common  eoumal.  Nay  it  does  not  deserve 
that  you  sliMild  judge  it  uareasonaUe  $  y«ai 
cannot  do  it  here,  for  the  eooflidei'^tionp  aca 
meritorious,  aad  equiyaknt  to  it  the  great  obaica 
they  were  at  in  buikhsg,  and  they  still  dai(f 
are  at  in  ckaasing  andrepairinjgf,  and  prjlvidiajg 
stalls.  Bat  howe¥er,  thecase  is  not  sa  disdmd 
heke,  that  you  can  judictaUy  determme  thai  to 
be  ail  «mreasonab|e  tk^ ;  aoeordingrto  the  uila 
in  Coke's  Magna  Chaita  <»$.  the  ttoll  of  4 
market  need  not  be  certain,  Cnlj  it  must-bofea^ 
sooable ;  and  whAt  shall  be  deemed  reasobaUa 
the  judges  must  determine,  il'  it  oonie  judicially 
before  them.  So  shall  reasonable  oustoaM| 
and  reasonable  fines,  and  reasonable  strvjeai^ 
and  reasonable  time  to  remove  geods,  and  the 
yke,  they  mtist  1%  judged  by  the  diicDetiOn  of 
the  juatides  upon  the  true  stato  of  the  case 
before  tbeat.  Now  this  cas^  must  hiwedU  ita 
circumstances  stoted  and  agreed,  by  dewiar|er« 
or  found  by  verdict.  And  bois  4  Hep-  ST*  %  aild 
Hobart  135.  and  174.  as  in  the  case  of  oopy^ 
holders  fines,  the  quality  and  jiMy  value  of 
the  land  must  appear,  or  else  there  caeliol  b4 
judgment  whether  it  be  reaaoaable  or  qo»  hi 
the  Idth  Report,  fol.  3.  and  CMfce  Car.  a9(h 
Where  the  uuestaon  was,  whether  ^c  lordirf a 
ma«ior  mignt.  ameaa  two  years  aajdl  an  half 
Talue  of  eopyhokl  landis,  according  to  the  rack 
rents  for  a  fine  upon  surrender  andnwimtttaaefl^ 
and  upon  nonpayment  to  enter  for  the  forfeiture ; 
as  suppose  land,  it  be  rented  at  30/.  a  year,  here 
is  50/.  demanded  for  admittance ;  there  k 
appeared  judicially  that  it  was  unreasonable.; 
and  so  it  was  adiudged,  because  the  value  waa 
certain.  But  who  can  here  say,  whather  tfaa 
providibg  4f  marketa  oosta  5«.  or  500/.  ?  It  is 
not  estiinable.  Perhaps  we  have  over  bougfai 
all tbeae tolls  that  thc^call  unreasonabk^  wa 
aver  it  to-be  reasonable,  the  demurrer  agrees 
it  to  be  so,  and  you-  mast  inti^d  it  to  ba- 
se, unless  the  oontraiy  be  set  tbrth  clearly 
in  its  circumstances ;  for  he  that  will  have  a 
forfeiture,  muat  show  the  circutostances  to 
makeit-out. 

My  lord,  another  thing  is  this,  to  aHawsr 
Hr.  S(dieitor  in  that  point :  I  say,  an  unreason^ 
able  by-law  ie  no  unieasenable  cause  or  oeleiv 
forfoifeitSoff  a  corporation,  admitting  it  tabs 
Unreasonable,  though  1  gnat  it  not.  My  lord 
Uofiart  in  Norris  and  8tap^i  eafl%  Hob.  311« 
Myis,  that  though  jpower  to  make  laws  isgiv4^ 
by  spaciol  dauses  m  aff  iaesrporatioas,.-  TOt  it  ii 
aeedhas;  forthatbinolodedaylawinthevary 
atot  sfihaorpptittiDg*    Far  as  restooa  is  gir4» 
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Ar  tlteiiataml  body  for  the  go^eraing'  of  H, «» 
bodies  corporate  must  hi»re  laws  as  a  poUtic 
reason  to  ^eru  them.  Reason  is  a  facaity  in 
themasitisinamaii, andmay err;  aodthere^ 
•ftre,  says  he,  if  the  king^  do  grant  letters  patents 
of  iBCX>rpoFation  to  pereons,  and  he  doth  tnereby 
make  ordinances  and  by-laws  himself,  they  are 
anbject  to  the  same  construction  and  rule  of  law 
as  if  they  were  made  aiierwards  by  the  corpo- 
ration. For  the  king  can  no  more  make  an 
unreasonable  by-law  than  a  corporation :  but 
if  tlieking  do,  shall  fhat  affect  the  corporation, 
and  make  the  corporation  ^oid  by  way  of  re- 
fMignancy,  or  an  instautaneous  breach  of  condi- 
tion ?  No,  it  shall  not.  And  therefore  as  they 
tiu^  receive  unreasonable  rules  from  the  king, 
wimout  defeating;:  of  the  corporation,  or  having 
"dieir  being  thereby  vacated ;  S4>  they  may 
make  unreasonable  by  laws  without  the  same 
danger' of  destroying  the  corporation.  The 
eases  are  very  many,  wherein  by-laws  have 
been  judged  unreasoimble ;  the  truth  of  it  is, 
there  is  a  great  misfortune  in  the  penning  and 
making  of  those  by-laws  ;  by  some  means  or 
oibi^r  there  is  something  disoerhe^  that  still 
j^rovesan  exception  toit^  as  we  see  in  the  Case 
of  the  Carmen  and  Woodmongers:  their  by-law 
/was  made  and  re-made,  and  corrected  again  and 
•g[ain,  before  it  could  be  made  to  hold  water  in 
this  court  So  in  the  Taylors  of  Ipswich's  case, 
the  BradnojL^s  case,  which  was  here  lately. 
AO  these  have  been  a^ljudged  void  ;  but  what 
then?  In  all  these  cases  it  was  never  said, 
liereby  your  corporationis  destroyed,  you  have 
erred  in  making  a  by-law,  and  therefore  you 
Jiave  lost  your  being  of  a  corporation.  Besides 
if  there  were  but  a  colour  for  it,  and  it  were  any 
thing"  tolerable,'  sufeely  that  were  enough  to 
make  us  excusable  in  such  a  matter.  If  it  has 
been  received,  as  we  Bftee  it  has,  the  officers 
^Me  trespassers,  eVery.  individual  of  them  are 
soeable,  and  any  man  may  bring  his  action 
:  g^nstthem.  Buttheythatcome  to  the  market, 
tbiiik  not  fit  to  complain  ;  if  they  did  not  like 
the  market,  they  would  not  come  at  all ;  and 
if  they  did  not  lilce  the  payment,  they  would  not 
votne  neither ;  and  there  is  no  levying  of  any 
thinff  unless  they  do  come. 
'  Now,  my  lord,  1  will  adout  the  levying 
and  the  receiving,  and  yet  I  say  this  is 
no  forleiture ;  for  here  is  a  mistake  of  law, 
«r  a  mistake  of  fact,  by  colour*  whereof 
money  is  received :  this  by  no  means  will 
trork  a  forfeiture  of  a  corporation  ;  for  at 
that  rate,  every  penalty  that  has  been  levied  by 
m  by-law  will  be  adjudged  a  lenrying  of  money 
without  law,  and  so  forfeit  the  corporation ; 
which  ha^  not  been  done  in  other  cases  of  by- 
laws, and  those  much  worse  than  this  ;  because 
most  of  those  by-laws  were  made  tor  levying 
money  upon  men  for  exercising  a  trade ;  and  it 
is  much  more  to  say  that  you  should  levy  such 
sums  of  money  upon  eveiy  stroke  of  honest  in- 
dustry, whereby  a  man  gets  hiff  Hvelihood,  than 
that  you-sball  pay  so  much  for  your  aooommo- 
iation  m  my  ground  for  the  better  vending 
jreifr.  goods.  *This  hatb  been  held  gpwl  io^ma 


eases,  hut  in  otbem  it  Iwkh  beeD-fadd  iiaagbt | 
and  this  hath  been  all riceiived  andlevied  ti lbs 
use  of  the  tity  too,  and  aoit  m  a  ievyiagefnw* 
ney,  whereby  tbc^  have  a  gMt  adtantiffei 
nay,  it  is  worse  still,  because  it  is  imposed  kpr 
force,  and  recovered  by  force :  bat  hire  it  » 
a  voluntary  penalty,  no  fovee,  no  esnpalM, 
only  their  bemg  removed  from  their  stfiidaig^ 
no  other  penalty,  no  imprisoBmeBt,  or  the  w ; 
but  if  you  do  not  hke  tne  conditions,  yoa  may 
begone:  I  desire  you  to  walk  oat  of  mis  nar" 
ket,  if  you  don'tlike  the  priee  of  the  proviMoos ; 
and  to  be  gone  from  the  stall,  if  yon  dan*t  like 
the  price  of  the  standing.  We  were  not  bomi 
to  provide  these  stalls  for  you,  but  having  pi»^ 
vided  them,  if  you  don't  like  them,  younnjp 
leave  them ;  in  other  cases,  the  man  is  iDipii<- 
soned,  and  sued  by  adkm  for  the  panakj; 
here  at  any  time,  it  you  do  W)i  like,  yon  nl^ 
be  gone. 

My  lord,  I  am  very  confident,  if  thn  bese^ 
that  all  monies  levied  by  a  corporation  witboit 
law  are  forfeitures,  or  where  the  law  isnii- 
token ;  then  I  dare  boldly  «ffirm,  that  we  new 
were  a  corporation  two  mondis  since  LondHi 
was  London ;  but  by  virtue  of  some  old  sleepia; 
by-law  or  other;  that  has  been  aet  on  foot,  vuk 
nies  have  been  levied,  which  perhaps  wiU  ast 
be  in  strictness  allowed  good :  and  if  all  these 
had  been  forfeitures,  we  had  been  in  a  straafe 
condition,  not  one  month  or  two  should  pas 
over  us,  but  we  had  forfeited  it ;  and  never  cm 
there  be  perhaos  a  m<ni^  to*  the  end  of  the 
world,  but  wesnouU  still  be  forfeiting.  Aad 
what  in  said  of.  us,  may  be  said  of  any  otiw 
corporation  that  happens  to  make  by*la«s. 
And  I  am  sure  in  former  times' there  were  bo- 
uies  levied  with  a  widiess,.  I  mom'  not  the  kle 
times  of  rebellion  only,  but  an  hundred  yean 
ago,  strange  exorbitances  of  that  natme  mm 
committed  by  London  and  other  oovpoiatioBs; 
then  th^  went  .by  way  of  ioforniatisB^  bat 
never  was  it  thought  that  it  oould  alCBOt  the 
being  of  a  corporation :  if  it  should  do  so^  i  da 
not  know  whether  it  will  go  at  ItttL  The 
greater  or  the  lesser  sum  is  not  that  that  mi 
dilference  thelaw.  Is  it  a  forfeiture lojecaiM 
6,000/.  ?  Why  it  is  not  a  forfeiture  to  ieocfm 
500/.  ?  Why  not  to  receive  5j.  ?  Why  net  to 
receive  Sd.  f  No  hounds  can  he  setfor  that,ifit 
be  a  transgression  of  the  htw ;  here  is  a  tot 
and  a  wrong  done  by  your  by-law,  that  jm 
htve  ksvied  5£?.  and  ttiecefore  all  this  great  ia^ 
heritanoe  of  London,  this,  that  is  the  gteiiMt 
inheritance  of  this  kingdom,  ia  forfieOT  Ar 
a  trifle,  upon  three  haltpence,  or  abodcet  ff 

Nay,  my  lord,  to  fs  further,  I  say,  if  this  bt 
a  forfeiture,  I  say  it  is  only  a  foefeitnmoftbe 
market;  nay,  not  so  miu^  neither,  it  is  otkf 
a  forfeituie  cf  the  toll :  my  kird,  IcanaotM 
(mce  more  mention  that  cgmdlaBt  notima  of  siy 
lord  Hobort*  that  the  p<fwer  of  making  by-li«t 
is  included  in  the  act  of  the  «orpoiatiai  i  ^ 
as  reason,  saya  he,  iagiven  to  a  oaturalMf  ^ 
govern  it,  so  a,p<^tie  body  mmKiiiaDal0>>f 
Hi  reason  10  givfBm  it   Jiow  tbeiiAotft^ 


liSd]    SWktE,  TRfALS,  54  CttAtLB0  II.  iM^.-^-mii  iU  <%  cf  LmUlmt.   [i  i» 


^the^tewBitbntthe  esterase  of  dmtreamm 
dochrinythe  mind  of  Hie  onrponition,  for  the 
direcCioii  of  the  officers  of  k,  wh«t  to  do,  and 
whaklotiA:e;  and  it  is  buthkethe  mind  ofa 
man  that  directs  his  hand  wbatto  do.  Forthisis 
not  Ucethe  duty  of  stallage,  diat  rdates  to  the 
miUic,  and  rdfrtes  ako  to  something  thatbe- 
tbretlMy  had  no  interest  in  ;  but  <mlj  rebtes 
to  the  aoministmtion  of  a  private  property,  and 
directs  the  manner  of  that  adnunistration. 
They  are  lords  of  the  maricet,  and  that  is  casoal 
to  diem,  it  is  not  necmary  ibr  them  s»  to  be. 
If  any  eorpcnration  bid  tneir  officers  lery  so 
miieh  money ;  suppose  they  bid  them  take 
mora  tall  than  is  nne,  or  fevv  more  money 
Ibr  rent  than, is  doe  fbrtbe  land,  why  this 
mieht  be  looked  upon  as  a  mat  breach  of  trust 
and  enoraadiment :  they  should  have  had  but 
Qd.  and  they  took  7<f.  and  this  done  by  act  of 
eommon  ooqncil,  which  is  their  way  of  ex- 
pressing their  mind ;  yet  surely  it  would  be  no 
NiMtore,  because  the  land  is  their  own,  and 
the  administration  of  it  belongs  to  them  only  in 
point  of  interest  and  property.  Suppose  a  gen- 
tlenan  has  a  maiket,  and  nis  reason,  which  is 
his  by-kw  as  my  lord  Hobart  says,  puts  him 
wpott  taking  of  toll ;  but  he  does  a  fattle  mistaJke 
tae  law  or  the  custom,  he  bids  his  servant  take 
ao  much,  which  perhaps  may  be  too  much  for 
toll ;  does  this  mstroy  his  capacity  of  suing 
and  being  sued  P  You  may  as  well  say  such  a 
jMuticuk?  person  shall  not  plead,  or  be  impleaded 
if  he  do  so  and  so.  Nay,  this  if  he  were  a  dienizen, 
doeinot  forfeit  his  dienization,  and  yet  a  deni- 
tfenis  as  perfectly  a  creature  of  the  kind's  as  a 
corpomtion  is.  It  is  BasiHcon  Doron,  it  is  die 
boiMity  and  kindness  of  the  kinff  if*  one  bom  out 
of  hi«  dominions,  to  give  bim  the  capacity  of  a 
sabjeetj'toKueandbesued,  and  the  hke,  which 
cannot  be  forfeited,  even  for  breach  of  conditions 
b  the  letters  patents  of  denization  For  this  is 
within  VerselHii  'Manniug's  case ;  if  he  does 
^Mtobaervethe  laws  of  the  land,  it  is  true,  be 
mm  be  punished  for  it,  but  he  shall  not  be  nn- 
danizened. 

My  lord,  theire  is  a  statute,  which  I  think  is 
a  most  plahi  declaration  of  the  law  in  this  case, 
and  it  )s  the  Stat,  of  West.  1.  eft{».  31.  Some 
call  it  the  90th,  because  they  differ  in  the  nu- 
merating utA  heading  of  the  ehauters.  It  is 
the  stfttcrte  eoaoeming  those  that  take  outrage- 
•08  tolis  in  market  towns.  The  statute  says, 
*'  Ve  Roy  prendra  la  franchise  del'  March  in  sa 
Maine.'  The  king  idiall  seize  the  franchise 
into  his  own  hands.  My  lord  Coke  in  his 
comment  upon  that  statute  says,  he  shall  seize 
the  franchise  of  the  far  maiket,  till  it  be  re- 
deemed by  the  owner,  that  is  all.  But  this 
IB  intondea,  says  he,  upon  an  office  to  be  found ; 
for  in  statutes  all  inddents  shall  be  snpplied  by 
mtendBMnt; 

Now  in  the  Quo  Warranto  that  was  brought 
against  the '  corporation  of  Maidenhead  in 
nfaner^s  Report?,  there  is  this  yeiy  case. 
That  corporatioii  took  an  ootrageous  toll, 
tso  much  toll,  orthat  that  was  not  jvsti- 
AaUe^lbr  gongover  their  bridge.    Yet  A  was 


sAtefeombeuirimamed,  that  this  sfaoold  ber 
afo(foitnre,(andyet3ieeBse  is  the  saonie,  let 
any  man  diimnguish  itthatcan)  that  it  was  « 
questKMi  whetlKr  die  market  was  forfeited,  <st 
no,  as  you  may  see  in  that  book,  fbl.  83.  And 
there  it  is  And  by  Dodderidge,  and  at  last  it  wu 
ap«ed  by  all  thecomt,  tfaatit  should  bett  for* 
feitore  only  of  the  toll,  and  not  of  the  market. 
And  I  deswe  that  that  folio  imnr  be  noted  by 
your  lordship,  and  that  yon  will  please  to  looic 
into  what  is  said  in  that  case ;  flnr  it  is  debated 
before,  and  it  seemed  as  if  they  would  have 
forfeited  the  maiket  by  it,  but  not  the  corpo- 
ration :  and  yet  that  was  not  forfhiled  neither. 
And  to  this  1  will  i^y  that  itrie  that  Mr.  So- 
licitor himself  did  mention,  ^  Puniatur  in  eo 
miopeocat.'  Yon.  have  offended  in  the  toU, 
therefore  yon  shall  suffer  in  the  toll,  not  in  the 
market,  to  be  sure  not  in  the  corporation.  For 
if  it  were  that,  it  should  affect  the  market,  it 
would  be  because  it  hath  some  relation  to  a 
market  as  a  toll  hath ;  but  how  can  tius  pos- 
sibly affect  or  touch  the  corporation  P  The  sta- 
tute indeed  goes  thus  far,  and  says,  whosoever 
shall  take  outrageous  toll,  shall  forfeit  the 
maricet ;  but  then  shall  we  come  and  add,  who- 
ever shall  take  outrageous  toll,  shall  forfdt  hiz 
capacity  of  holding  a  market,  or  any  thifig 
else  ?  bo  they  complain  of  us  for  taking  the 
legisladye  power  upon  us,  and  therefore  we 
shall  forfeit  our  corporation,  when  the  statute 
itself  has  appointed  the  punishiyient,  and  sayz 
only,  the  maricet  nhall  be  forfeited,  and  so  make 
a  new  law  themselves  ?  Statutes  are  supposed 
to  be  penal  enough  of  themselves,  and  aR  penal 
statutes  are  to  lie  taken  equitably  as  to  the  pe- 
nalty, and  not  stretched  beyond  the  letf^.  And 
wherever  a  statute  inflicts  a  penahy,  and 
says  you  shaU  forfeit  so  much,  as  my  lord 
Uobtttsays,  the  common  law  shots  up  the 
negative,  that  you  shall  forfeit  no  more.  How 
then  is  it  possible  we  should  forfeit  that,  which 
if  it  were  forfeitable  at  all,  is  not  iiithin  the 
provision  of  this  law  ? 

It  is  true,  as  Mr.  Solicitor  hath  said  in  the 
book  of  assises  that  hec:ted  in  Yet.  Nat.  Brev* 
1^1.  it  is  said  you  shaU  forfeit  in  the  case  of  a 
misuser  (where  the  liberties  are  not  depending 
one  upon  another)  only  the  liberty  that  is 
abnsea ;  but  how  that  can  be  applied  for  bim  I 
understand  not,  for  notlungcan  be  more  flat  and 
plain  against  him :  If  so  be  we  should  fbr- 
fett  our  toll  or  our  market,  be  it  so  ;  nay,  if  we 
should  forfeit  our  liberty  of  having  a  common 
council,  what  then  P  How  is  itpossibieto  bring 
it  up  to  a  forfeiture  of  the  corporation  ?  Yeit 
shall  forfeit  a  court  of  pypowders,  if  you  for-* 
feit  your  market,  because  it  is  incident  to  it, 
and  dependant  upon  it,  and  subject  to  What 
dairtgers  the  market  itself  is  subject  to:  but  the 
being  of  a  corporation,  nothing  can  transcend 
diat.  To  be  sure  What  is  incident  to  it,  can- 
not transcend  it ;  it  is  bnt  a  subject  to  that 
which  is  snperior. 

For  example  sake,  my  lord,  I  will  cite  yon  a 
case,  which  n  diecase  of  the  city  of  London 
too  about  the  BMMorage  of  coali.    It  is  of- 
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Julius  Cesar's  case»  1  Leon*  106.  Jtmi  I  thme 
to  cite,  that  book  ^  ibr  thouffb  it  did  not  come 
oi^  with  ypur  lordb)iip'sautbohty,  yet  my  late 
lord  cliancelloic  gave  this  just  account  oi'  it, 
tlpt  i(  was  one  of  the  best  of  our  later  repoi-ts. 
8|r  Julius  Cesar  libelled  in  the  admii-aUy  against 
tlie  officer  of  the  city  for  me^uring  coiMs  upoa 
the  Thivmes.  Fleetwood  capoe  to  the  bar,  and 
prayed  a  probibitioa,  and  BikeftoQ  the  soIv;it£u: 
on  the  other  side  oon^ilaine^  that  tlie  mayor 
o(  London  did  take  a  line  fpr  this  ineasun^^, 
andnaadie  an  office  of  it^  and  this  he  ooii- 
ceiyed  was  extortion  (which  is  the  thii^g  com- 
plained of  here  in  so  many  words ;)  aiid  being 
X  the  Thames  should  be  rauush^  in  the 
ralty.  As  to  that  the  juoges  replied^  by 
up  means,  and  Wrey  and  C^wdey  siMd,  tf  it  be 
extortion  in  the  mayor,  th^re  is  no  remedy  for 
it  in  thedourt  of  Admirslty,  but  in  the  king's 
courts:  AimI  it  shall  be  redref»ed  here  ja  a 
Quo  Warranto,  says  Oawdey.  It  is  tr«e,  a 
Quo  Warranto  min^t  well  have  been  brought 
for  redressing  that  extortion;  but  it  coidd  not 
mean  thereby,  thi^t  the  corporation  shoaJd  be 
dissolved :  And  that  it  was  so  understood,  is 
m4kst  plain ;  for  accordingly  a  Quo  Warranto 
is  brought.  You  have  it  in  Coke's  Entries  foL 
535  and  536,  plaoit'  4,  And  the  city  of  Lon- 
don appeared  and  pleaded,  and  prescnbed  to  it ; 
ai^d  thereupon  the  attorney  general  that  then 
'was,  my  lord  Coke  himi^f,  was  satisfied,  and 
confessed  th^  title,  and  iudgment  was  given 
for  them ;  and  since  it  hath  Uaen  held  good 
and  they  have  enjoyed  it  in  peace  ;  and  this  I 
hppe  is  a  jpood  example  for  Mr.  Attorney  to  fol- 
low in  this  case. 

My  lord,  I  come  now  to  that  part  whiph  I 
«ame  least  willingly  to,  I  mean  that  of  the  Pe- 
tition :  and  that  which  I  have  to  say  in  it,  is 
tfais^  my  lord :  Fi^st  I  say,  that  this  Petition  is 
justified  in  the  pleading,  and^I  hop^  it  is  very 
justifiable ;  if  it  were  mU  excusable,  it  is  enough. 
That  it  is  jiist^fiabl^  to  petition  the  kin^in  our 
necessities  and  extremities  is  plain  fimn 
what  my  lord  Hobart  says,  fol.  S30.  He  wys 
it  was  resolved  by  the  court  in  Renham's  case, 
t^t  it  was  lawfiu  for  any  subject  to  petition  to 
the  king  for  a  redress,  in  an  hi^mbLe  and  modest 
ipannor :  For,  as  it  is  there  said,  access  to  the 
sovereign  muft  not  be  shut  up  in  case  of  ^e 
subjects  distresses.  Now  the  oommoa  council 
are  aot  less  privileged  than  imy  other  sure,  but 
rather  more  m  this  kind  of  addressing  and  peti- 
tioning; 1  cannot  tell  what  crime  to  make  of 
this,  there  is  so  much  alledgcd  against  qs. 

.  I  did  v^y  well  observe  truly*  and  would 
always  observe  and  reraomber  in  all  such  cases 
wltat  iny  \ovd  keeper  here  said  to  your  lord- 
ship, '  That  counsel  should  not  so  mSach  spoak, 
aa  if  they  would  abet  the  guilt  of  their  dient, 
easier  tKan  advocate  for  their  mnocency.' 

My  lord,  if  the  words  themselves  that  are 
pledged  are  not  voids  that  ara  unlawful  to  be 
deliverijd  or  spoken,  then  all  this  that  they  are 
diessad  np  with  the  intention  to  ceosoroL  the 
king,  and  to  bring  him  into  dislikia  with  haa  p«o- 
ple»  aU  that  nust  gofor  niAiiig^  anA  an  v^ 


wekA  ia  Ihecaaa    Now  Iha  wardi«fe 
Th4t there  vasapcoaogalm,  and  by 
of  this,  there  being  dapeoding  ao  na^ 
peachments  of  Lords  uidi  othsra,  aaci  bills  im 
themrhament  in  both  houaesy  wUcii  ranld 
not  be  j^erfected  any  where  but  thfae,  tte 
prosecution  of  the  public  justiooi  aqd  Ibe 
making  provisioEis  necessary  fiir  the  preaerv^ 
tion  of  his  majesty  and  hif  protestantaobfaBta* 
received  an  mtemiplion,'    Now,  nay  Aari*  I 
oon4ieive  these  words   are   not  vovda  that  m 
themselves  are  unlawful,  and  Ibr  that  yv/mt 
lordship  will  be  pleased  to  eoBsidar  «fir  plea  ; 
I  need  not  re|i«at  it,  you   hare  it  beftae  yas : 
If  they  are  m  sense  and  subetaooe  the  aMMa 
words  that  have  been  f^ken  by  Uie  K^b|^  aa4 
the  Lords  and  Commons  ia  parhaoiaBt  $  Im 
that  will  not  be  satisfied  with  that  waAmntm^ 
will  not  be  satisfied  with  any.    Tben  wbalja 
we  say  ?    We  say,  that  ikp  prosecution  aC 
the  puUic  justice  received  an  ijntfimflkm: 
Does  not  the  king  sar.  so,   and  more,   n  him 
speech  we  hav«  set  rorth,  wherein  be  rauoaa^ 
mends  ittoboA  houses,  that  jualioe  inav be 
done  ?    What  is  the  meaning  then  but  thin  r  M 
the  further  jprosecutiopi  of  the  ofleadenigioea  nel 
on,  justice  is  not  done.    And  ao  we  apeak  baa 
the  king's  words.    We  say,  they  are  aot  ttfie^ 
or  they  were  not  tried  ;  tbsy  themaelTaB  oaaa* 
plain  of  it  to  tins  day ;  and  th^refsve  juatioa 
did  receive  an  intenuption.    I  •  am  ooafideal^ 
without  reflection,  that  honourable  peraoD  mv 
lord  Danby,  in   this   point,  hath  ipud  aisaJa 
much  more  Uable  to  exception,  thoiigh  lialf 
words  that  I  believe  deserve  no  laboke.    Ha 
has  complained,  that  jostioe  was  |mI  dmaaa 
this  case,  beiaiuse  he  was  not  tried,  and  diak 
when  he  desired  to  be  tried  too  ^  bat  hia  Ubair^ 
taken  away,  and  he  forfeited  that  which  anaa 
dearer  to   him  than   lands  or  hmna^baa 
health,  whereby  be  endangered  hia  life»  aai 
lost  all  theoomfofts  of  hfe.    If  it  ufaif^  hmM 
for  him  to  say,  aa  certainly  it  was,  Thatjaalkja 
was  not  done  in  hai  .case^  why.  nugfat  aot  dw 
city  say  so?    Either  tfieae   lords   90^^  la 
be  condemned,  or  they  ought  to  beaeqaitfead: 
It  is  hard  to  aay  jusiiee  is  done*,  when  th^  Be 
so  long  in  prison,  and  are  9ot  either  aeynftrf 
or  condemned. 

Hien  we  say  this,  That  the  maJdiig  proti* 
sion  for  the  preservation  of  the  loa^s  pmaa» 
and  of  his  protestant .  subjects,  received  aa  ai* 
terruption.  To  this  part  we  give  this  anawer : 
Wesetforth,  ThattWe  were bilhi depeadiif 
in  tho  parhament  for  tiiis  puipoae,  and  that  la 
agreed  to  us  by  the  demurver ;  and  duit  thaaa 
Iniki  could  not  pass  into  laws,  any  more  that 
the  lords  could  be'  tried,  but  in  pertiameaL 
Why  Ifaea  if  it  be  so,  that  the  matter  caMiatba 


done;,  nor  proTisioa  made,  hot,,  as  that  nrpda*- 
mation,  thcLt  issued  for  the  £eu^  said,  aaaaalha 
addresseaof  both  Houses,  for  the  &at  doaiy, 
1^  the  blessinjg  of  God  upon  the  eounealaef 
king  and  parhament ;  if  these  eouafcla,  or  the 
king  and  his  parliament  are  inlamwted,  this  is 
not  iwofi.  To  malm  aueh  an  hign  ciiiBe  af 
tbia  I,4o  ^^  andeialaiid;  I  wo^i  net  ha 
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jtojihkifp  !•  jwrtiff  that  wlvch 
brcAJyuoruDe;  to  this  is  that  iMy,  it  is 
MHin&wmkwfall^riis  topetiti<Mi  theluDg, 
«r«idFe»li>faitt:  B^  mv  lord,  to  take  ^ 
Hieedgieof  this  hvaiaMs,  I  shall  hetf  leave  to 
Bead  to  yma  lordship  a  speech  of  ti[ie  Jdag;'s 
■ttde  the  <Hh  of  March  foUowiog,  and  therein 
there  are  these  wondt.  The  farther  proaecoiion 
of  ilie  {dot. 

M  J  lovdy  let  snjr  mna  read^  end  fl|^  and 
we  how  IB  BBhotiHon  the  vords  m  our  petition 
diiler  from  the  wordb  of  liie  kingi  making 
thoaa  laws  neaawary  Unr  llieaeeurity  ofhima^ 
and  the  tiq;dani,  and  this  apekcathe  Gthaf 
Mmdiv  whan  iku  veryp^tien  now  eomhwied 
of  iraafneaeated  JB  Janoary  or  February.  oefoi«» 
and  there  waa  no  parfiameat  baftwee  a.  No 
QMUi  vriil  say,  that  tbere  iviere  lawa  auifieient 
Ivtihe  sacaii^  of  -the  king  and  kingdoas, 
when.tbe  kittr  himaelf  speaks  of  the  necessity 
ff asating  aadi :  So  IImd,  theae  laws  mt  were 
prapsring  vaoeiTed  an  intermption*  The  karda 
vera  net  tried :  la  aot  that  an  inlsrraptiQn  of 
JBaiicc  ?  Sinee  tkey  oosdd  be  tried  no  where 
else,  aa  nmst  he  gmted  ;  and  the  king  i»- 
canaDBCBds  it  to  than  as  not  done,  b«t  neaesBary 
tobedaae.  So  the  king  said  before,  a&d  ao  it 
ia  impHed  here.  There  ia  no  asMh-  ^ng  aaid 
in  tfaepeiitian.  That  the  king'did  interrupt  jus- 
tioey.and  ttn  prooeedingB  m  the  partiament: 
Bia  an  JnferenoeaDd-a  oonsequence  made  by 
aiit  sad  art  j  nsi  that  the  king  did  iniefT«pt,  or 
iBlBBd'tcr  iirtemmt-jastiae  ;  but  it  sayoi  By  the 
proragaiioB'cf  the-  padiament  the  pubho  jus- 
tioa  reocired  an  iaterruptian. 

Ify  lonl,  suppose  at  tbatlia^  tfasKBhad  been 
a  paaticnaa  faws,  and  the  hing  had  been  aa 
aaneh  Beasiaed  to  meet  boa  two  faaics  as  they 
htet  hot  Hby  reaaon*t)f  thepestilaiiae  he  were 
toeeesHtatedandAvaadta  maKe  aiarorowatien  ; 
tbMitdMraeoBiessBcha  pftiaisu  iretn  toe  city, 
t}  That  by  reaaau  of  thai  prorogatian 
that  -wfae  depending  didnotpaas, 
PbUic  jaatieeieeeffred  an  interroptien : 
Wha^  ^heoffianae  «f  this  ?  It  is  all  true.  If 
there  be  hiUs  depending,  and  impesdunerits, 
thai  10BBIIO  otficr  wliaoehe  tried,  they  do  reeeiTe 
iolemtplkni  by  'a  paarogatiaii.  Can  any  man 
aay^ds  ia&lae?  The  charge  in  the  replica*' 
tion  is.  That  we  did  falsely  and  malioiaMly  saT» 
what  f 'that  whioh  is  tme,  and  that  which  toe 
Minghad  said  before^  andtliat  which  the  Lsrds 
awl  CoBunons  said  after  him,  That  till  those 
ttdngs  -were  dene  they  w6re  not  aafe;  and 
tlMiae  thiass  as  yet  were  not  ddnok 

Bff^lnrd,  there  is  this  further  in  it,  the  peti* 
IBBB  IS  set  forth  m  kwc  verba  ;  and  thesefave  I 
■s^ take aay  thug  ont'of  it  toeaphunit, and 
natoreit  to  iMf  ;  for  Ihis  indeed  is  a  Tery  to- 
itrainedeoaatniotion  of  ihe  petition. 

it  saysjwheo  this  intem^onof  the  proro^ 
gatiOB  was  reeefrisd,  Tliat  the  kin^  for  urgent 
eaoses,  and  very  jpood  reasons,  dn)*  prorogue 
the  pariininent.  it  is  Ms  prerogatire  to  do  so  f 
apd  God  forbid  hut  he  shoold  have  it.  I  think, 
withoot  doubt,  we  slundd  be  OMve  at  a  loss  for 
a  WHit  of  thatipitragative,  than  wa  cm  be  by 
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the  aae  af  it^  It  is  mine,  and  I  hels^Fe  etrery 
good  misn^s  opinion,  that  that  prerogatiine  y 
ver?  necessary  and  profitable  for  us  all;  but  it 
is  the  consequence  of  it,  that  this  interruption 
of  justice  is  i«oeired  ;  nay,  we  are  so  far  front 
saying,  that  the  long  did  interrupt  juatifl%  or 
iutenoiBg  it,  that  we  say,  we  do  hi^  the  kiiij|'a 

riioos  intentions  were  onl^  to  make  way  woe 
better  eoncurrenoe  of  bis  m^iesty  and  hia 
pariiament.  The  kipg  does,  for  great  raiiaaa» 
and  best  known  to  hiaradf,  who  haa  the  pra^ 
ragatiipe,  prorogue  the  pariiament;  wheieby, 
as  a  mem  eonsequeooe,  not  as  the  king's  in* 
tention,  the  pubUc  justioe  is  interrupted :  N«^ 
this  we  aftrm  waa  with  n  good  iatentiMi  in  tha 
king,  that  he  migbtbe  tbebeCter  enabled  to  eon* 
cur  with  hia  pariiament,  aa  it  is  set  forth  in 
to  petition.  Can  there  be  any  tfain^  mara 
properly,  said  ?  It  is  the  greatest  justiflcttian 
of  the  prorogation  that  oan  he.  The  king  haa 
prorognedthe  pariiaaMnt :  What  to  do  ?  If  hy 
justioehath  in  view  leceivvd  an  intarroptiont 
hut  not  in  the  intention  <>f  the  king.  We 
knew  what  the  Baeanin^  «f  it  isi  and  m  im 
aet  forth  in  our  vera  petition^  it  is  tog«in  tinwp 
that  he  may  tha  better  conour  wiAhianavv 


liament  It  ia  a  great  caaMnendation  of  Iha 
king's  purpaae,  instead  of  eharging  lam  with 
injustice,  tud  he  did  resolre  to  oanoar  with>hU 
pariiament  for  nioh  ends,  and  aooordingly  did 
paarognetha  parljameat.  .• 

Now  the  Attorney  Gennral  hath  put  m*  thai 
it  vtaaaa  itUtntitne ;  ithare  ia  ^he  slb^^of  iha 
business  to  put  iif  those  words,  to  nonha  that 
which  we.may  lawfully  apeak,  of  itself  toiba 
sn-offenee.  But  truly  thsk  signifies  just  no* 
tftiag :  It  eanneirer  hurt  a  thiw.that  is  tni% 
it.  hM  fitaat  anthoriW  iu  it,  if  it  he  apphad  im  • 
thrngthat  ia  anlawrul ;  hnt  if  in  aaostanoaii 
betme,and  the  thing  ilNtf  juatiidUe,  tfaaaa 
words  ondfieBathiagintheioase ;  and  1  think  I 
need  not  BrgnethstpoBit^  bot  refor  nrfself  to 
thegreatoasetbatwaain  Westminater^Hidl ; 
and  that  is  the  reyersal  of  ^ejadgananl  einn 
in  this  court  against  my  lord  HoUis,  wfaiBntwan 
a  reversal  in  parhament ;  and  ia  psiaisd  intha 
bat  inmreasion  af  Mr.  .Inaliee  Cake's  Bapoila 

g.  order  of  pariisanBit ;  /and  there  they  en* 
ideaUtfaa  notk>B  af  ea  lolanlMne, and thia 
siness.  A  man  speaks  words  that  be  might 
snesfc  in  poriiamiBBt  (though  I '  kflnsr  not  -whe- 
tner  he  might,  or  no,)  but  the  great  thing  ia,  if 
words,  that  in  thamarives  aae  toierable  to  be 
BpokcB,  be  spoken,  you  shall  not  coma  and  say 
they  were  apoken  With  aa  iU  iatentiaH ;  tfaowffh, 
aal'shaHslKW  by  and  by,  this  hatiiakindof 
fotalityinit,  ani  that  is  thai,  that  it  isdonew^ 
an  ill  BKBdhy  aoorporatiBn  that  hath  no  nnai 
at  an. 

'Mr.  Attorney  GtturaL  Jnat  now  von  aaid.it 
hada  mind,  and  reasoBF'wasito  miaa^ 

Mr.  Recorder.  I  said  as  my  iord  Habort  aaya 
that  a  by-law  to*  it  is  a  mind,  as-  raaaon  ia  'to  a 
man,  but  it  hath  no  moral  mind.    My  inrd, 

then  I  8ay,the  oitiaena  of  London,  ware  ittdaad 
at  that  tiase  under  ^reat  conatematian,  bf  nm^ 
ao&of  the  €Oii^ii»n»i  thit  hod  baan  diiaowiiid 
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ia  Diriiaineut,  and  in  the  eourts  of  jnctioe  ; 
«iia  it  had  been  declared  liy  the  late  lent  chan- 


serration  of  the  chnveh  and  tfie  gmtum 
established:  aD  tiiis  thejdiddenre  n%fatW 


cetlor,  at  the  trial  of  the  ford  Stafford,  which    knov^n  Co  these  citizena,  uid  all  others  that  is* 
your  lordship  may  very  well  remember, '  That    '   "     '    '     -  -^        ^  ^»-— *^-  ^l         ... 

*  London  was  burnt  by  the  Papists ;  and  there- 

*  fore  it  was  no  w<mdei*,  that  they  were  desirous, 
^  that  themselTes  and  the  kingdom  should  be 
^ut  into  great  security  against  those  enemies** 
liiis,  my  H»rd,  I  confess  is  a  tender  point,  and  I 
would  not  sp^ak  a  word  in  it  without  a  law 
book  to  back  me.  I  remember  that  my  lord 
fiobart  says,  that  zeal  and  indignation  are  fer- 
vent passions.  The  eity  of  Lmidon  had  great 
iodignaition  a^nst  the  papists  for.  this  oonspi  < 
W9^y  against  the  king  and  Kingdom,  and  the  re- 
iigioD  established  by  law.  There  was  no  disaf- 
ftction  in  the  city  at  this  time,  when  this  peti- 
tion was  made,  sure  ;  and  I  wondo',  that  any 
man  should  say,  that  knows  London,  and  was 
aicquainted  with  it  then,  and  looks  upon  this  pe- 
tition which  passed  *  neminecontradicente,'  that 
tfac^  liad  such  an  intention  as  is  insinuated  : 
and  pray  let  him  read' the  names  of  the  worthy 
aldermen  that  then  sat  upon  the  bench,  and 
the  other  names  of  the  common  council-men 


then  present,  and  then  let  him  say,  if,  without 
refection,  the  king  have  more  loyal  subjects 
in  the  ci^  of  London  than  these  men  were. 
And  do  you  think,  it*  there  had  been  in  it  any 
sedition,  or  any  of  those  ill  qualities  that  make 
up  the  ill  adverbs,  which  are  joined  to  it  in  the 
leplication,  not  one  of  all  those  lovally  disposed 
men  would  hare  spoken  against  it  r  But  alas!  all 
«f  it  passed  *•  nemine  centradicente.' 

My  kml,  I  say,  that  if  the  matter  of  it  be 
justifiable,  as  I  think  it  is,  theb  all  these  words 
arill  signify  nothing,  if  there  were  never  so  many 
oiore^  inem :  aiul  the  presenting  and  carry- 
ing of  it  to  the  king,  that  is  no  ofence,  that  is 
not  so  much  as  pretended  to  be  one.  And,  my 
lord,  I  think  it  a  very  harsh  transition  of  the 
word  iiito  Latin,  when  the  petition  sars,  that 
the  parliament's  proceedings,  or  the  public  jus- 
tioe,  receiTed  an  interruption,  to  put  that  word 
of  ObttruUumem  in  ;  truUr  I  think  a  better 
urord  mig^  have  been  founa  to  express  the  soft 
expression  in  the  petition :  and  tney  need  not 
have  pot  that  hard  violent  word  O^i^y^uc^ioneiTi, 
when  to  make  English  of  it  they  translated  it 
Jntemiption.. 

But,  my  lordr  th^  do  admit,  I  say,  that  the 
maki^  and  presenting  of  it  to  the  king  is  not 
the  offence,  so  much  as  the  publishing  of  it,  by 
which  it  is  exposed  to  many  others  besides. 
Now  to  esBcuse  that,  the  answer  we  give  is  this ; 
and  it  is  that  which  will  carry  a  very  reason- 
able ground  of  justification  in  it :  certain  dti- 
sens,  that  were  private  men,  had  petitioned  the 
common  council,  and  ther^v  they  were  im- 
portuned to  make  known  the  desires  of  the  city 
to  the  king,  and  it  was  reasonable  to  make 
Imown  to  those  citizens  what  the  common 
coonoil  had  done,  to  nreveiit  false  rmnours, 
which  we  knew  were  rite  enough  in  those  days ; 
and  to  sbew,.that  there  was  nothing  ill  in  it,  we 
did  print  it.  And  it  is  also  all  driving  at  the 
■^pwNiiinteNtt^  at  the  king's  lafe^,  the  pre- 
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quired  about  it :  and  tiwrefore  they  printai 
it,  to  evidence' that  tiiere  was  nelhai|f  si 
ill  intended  in  it.  And  I  do  w«n4er,  1 
must  coodfess,  that  this  obfoctilMi  sf  ths 
puUidiing .  of  this  petitisn  shouM  be  as 
much  insisted  upon ;  for  they  say,  tbit 
the  mayor,  commonalty  and  dti^enB  of  the  d^ 
of  Lohd<Hi  did  it ;  and  say  not  any  Hamf  sf  the 
common  council,  that  the;^  did  print  it:  oiw 
they  that  did  vote  it,  knew  it  without  priatiiiif  ^ 
and  it  is  alledg^edin  the  pleadings,  andcoafeM- 
ed  by  the  demurrer,  that  the  mayor,  osmflMB- 
aky  ^  the  citizens  of  London,  that  is^  die  corp- 
ration,  consistB  of  above  50,000  m«n,wfa]di 
cannot  well  be  intended  otherwise.  .Whv  thcs, 
here  is  a  petition  thaet  is  agreed  to  be  wdl 
enough  lodged  as  to  the  penons  that  voted  k, 
it  being  the  liberty  of  the  subject  to  petiJiiB , 
and  if  this  had  been  only  presented  to  tne  IdBf, 
though  it  had  b^n  by  those  50,060  men,  vcfy 
if  it  had  been  by  10,000  men,  who  hiil  bea 
the  corporation,  it  had  been  weli  enoo§[b,  soit 
had  not  been  printed,  but  only  kept  pnrale  to 
themselTes  :  Why  then  it  is  veiy  strSnge,  tkt 
that  what  is  known  to  all  London,  so  gieits 
part  of  the  kingdom,  should  be  lawful,  but  it 
should  be  heinously  unlawful  to  send  the  seat 
of  it  further.  It  went  further  than  the  ^ 
of  London ;  and  therefore  it  is  such  ai 
ofeice  as  shall  be  a  fetfeitare  of  the  etr- 
poration.  .My  lord,  there  is  the  esse  of 
Lake  and  Kng,  the  petition  to  the  par- 
liament was  scandaloas  in  itsdf,  yet  it  itai 
protected,  bein^  presoted  to.the  parhaoMat; 
and  it  was  lawful  to  print  it,  provided  it  woe 
delivered  to  a  committee  of  parliament,  or  oe^ 
to  dioae  that  were  members  ;  though  it  it  m 
there,  that  the  printing  of  it  is  a  great  puUbk- 
ing;  for  the  coipposers,  correctors,  and  other  p» 
sons  that  are  concerned  in  the  press,  resd  e? ay 
letter  of  it.  But  it  was  answered,  that  pnntimr 
is  but  a  more  expeditious  way  of  wridagf; 
and  if  he  had  employed  SO  derks,  it  had  been  a 
sreater  publishing  than  three  or  feurprioteii* 
Possibly  the  printers  might  not  read  it,  or  ait 
be  able  tb  read  it  well,  or  not  all  <^them  reidit 
at  that  time. 

Now  here,  my  lord,  sure  it  was  lawful  to  se* 
quaint  the  citizens  what  theyhad  done,if  you  take 
it  to  be  the  act  of  the  common  council,  sod  tbe 
common  council  to  be  the  representative  of  die 
city.  It  was  always  agreed  by  the  l^oiuetf 
Commons,  that  any  member  might  send  die 
votes  to  those  that  sent  them  thither,  and  whom 
they  represented  ;  they  have  blamed  imM 
men  for  sending  the  debates,  but  never  Ar 
communicaiing  tne  votes  :  and  what  they  oiay 
do  by  writing,  that  they 'may  do  by  pnatio^* 
Whytlien  might  not  the  citizens  of  l/sidin^ 
who  by  cu.4om  choose  those  common  cooDca 
men,  well  desire  to  know,  and  might  wellkiis* 
what  tfiey  had  done  ?  and  then  wbst  tbcgr 
might  do  by  writing,  they  might  by  printia^ ; 
for  that  is  but  another  way,  thoopi  »nMri 


^nmsolc  ^nd  coYnp6ndioii9  vtoc^,  of  <»ifflMlih^ 

mnj  thing  that  Voii  w<)ul<!  hare  go  to  many. 

.  And  if  it.bQ  lawral  to  impart  it  to  aH  the  dtgr, 

^  aod  afl  the  city  does  know  it,  though  it  i^oes  ^ 

*  tWther,  it'  is  no  matter  ;  for  wbdt  is  known  to 
London,  may  very  well  be  known*  to  aO  the 
nation  i>esiues,  withont  oflfence,  if  it  did 
go  further.  Besides,  it  shall  never  be  intended 
%t  was  publisned  further,  or  that  any  others 

'knew  of  it ;  for  it  is  said  to  be  published  in  the 
parish  of"  St  Michael  Bossisfaaw,  in  the  ward 
of  Bassisbaw,  and  that  is  in  I^ondon,  to  the 
<»tizen8  of  London,  and  so  they  only  talked  of 
it  amongst  themselves.  Besides  the  main 
^ng- which  X  eo  iipon,  is,  if  there  be  no  ill 
in  the  thing  itself,  toe  ea  intentione  can  make 
no  crime  by  a  bare  affirmation,  which  we  deny ; 
and  if  it  mi^ht  be  welt  said  or  done,  it  is  law- 
ful to  print  It,  and  the  publication  is  no  oflence 
neither.    • 

My  lord,  the  ne^t  p6}nt  I  come  to  f$  this, 
that  a  corporation  cannot  possibly  commit  a 
capital  crime,  or  any  other  crime  a^ain$t  the 
peace :  And  1  shall  offer  this  dilemma,  either  it 
was  done  seditimisly,  or  not ;  if  not,  then  there 
is  no  sufficient  assignment  of  a  canse  of  foHH- 
tore :  if  it  were,  t&n  it  is  a  crime  for  which 

*4l^e  offender  is  indictable ;  and  that,   I  say,  is 

~a]»olutely  impossible  for  a  corporation  to  be 
ffnihy  of;    And  liere  I  will  throw  in  also  that 

'onsincss  of  the  toll ;  and  I  will,  for  ai-gnment's 
teke,  admit  the  taking  of  a  wrongful  toll  to  be 
robbery,  and  then  let  the  argument  go  oji.  I 
bave  heard  it  said  within  the  bar  ocrasionally, 
that  a  corporation  is  intrusted  wifli  fhe  goVem- 

'  ment ;  and  that  they  may  commit  treaspn, 
and  raise  sedition,  as  Mr.  Solicitor  hath  said ;  !• 
suppose  it  must  be  under  their  great  seal :-'  But 
-I  Confess,  I  believe  it  is  rather  spoken  to  amuse 

"than  to  satisfy :  But  I  really  think  it  is  no  ill 
iior  unjustly  "thing  for  me  to '  say,  nor  against 
the  gt)yemment  to  affirm,  that  it  is  imposssible 

*a  corporation  can  commit  treason,  or  that  it  is 

-ititrosted  ^nth  the  government  in  any  such 

'kind. 

'But  first,  my  lord,  I  shall  show  you  what 
opinion  former  times  had,  and  (hat  becaq^e 
^uch  an  opinion  as  this  hath  been  broached  of 

'  Uie  days. 

L.  C.J.  Mr.  Recowler,  w'ril  you  be  much 

•  Knrp^  ?  Because  I  must  sit  here  at  Niti  prim 

'  this  afternoon,  and  yot  I  would  fain  hear  the 
argument,  rf  it  would  not  be  too  long*. 

Mr.  Rccorffer.  No,  my  lord  :  I  have  almost 
done,  and  will  cut  short.  • 

In  «1  E.  4.  fbl.  13.  b.  it  is  said  by  Pigott, 
that  a  mayor  has  two  ablities;  the  one  to  his 

"  own  use,  to  make  and  to  grant,  and  to  do  as 
another  natural  person. does;    and  t^ien  the 

,jiiftyor,  as  mayor  and  commonalty,  hath  ano- 
ther capacity  to  their  common  use  and  profit ; 
and  that  is  but  a  name,  an  ens  ratlonis,  a  thing 

'  that  CftRBOt  be  seen,  and* is  no  .snl)Ktanre  ;  and 
fqr  tjiis  n^rae  or  corporation,  it  is  impossible 
they  can  do  or  suffer  any  wrongs  as  to  he  beat 
nr  ie  beaten,  as  such  a  body ;  but  the  wrong  is 

-  ibttde  to  every  member  of  the  body,  as  to  his 

VOL.  TICl. 


ewti  {Hr^er  person,  an^  nol  as  lo  the  mime  of 
eorporalioil ;  nor  can  the  corporation  do  ft  per- 
«onri  wrong  to  another ;  nor  can  they  commit 
treason  or  felony  as  to  ttie  corporafton,  nor 
against  any  other  person.  And  if  a  writ  T>f 
debt  be  brought  againstthe  mayor  and  coni- 
monalty,  or  outer  such  body,  upon  an  obfiga^ 
tion,  and  they  plead  it  is  not  their  deed,  and  it 
is  found  their  deed,  they  shall  not  be  imprisoned 
as  another  smgle  person  shall.  The  same  law 
is,  if  they  are  found  disseisors  with  force,  they 
shall  not  be  imprisoned,  nor  in  a  writ  of  ravish* 
ment  of  ward  shall  they  either  be  im]>risonedy 
or  abjare  theVeahn ;  for  such  a  body  is  bat  a 
name,  to  which  such  an  act  cannot  be  done. 
So  says  Oatesby  in  the  same  book  ;  In  a  writ 
bronght  aflfainst  them  no  Capias  shall  issue, 
because  they  are  but  as  a  dead  person  in  law ; 
and  the  appearance  upon  a  Capias  cannot  be 
odierwise  than  nersonal.  And  fio  to  'this  pur- 
pose says  the  cnief  justice  there  ;  If  this  pody 
\vill  do  any  thing,  it  must  be  done  by  writin^^. 
And  all  along  it  is  the  tenor  of  the  wnole  case» 
that  a  corporation  cannot  commit  treason,  or 
any  other  crime.  Bat  the  reason  of  the  thing 
Is  above  any  authority.  Suppose,  that  they 
under  thehr  common  seal  should  commit  trea- 
son, and  you  bring  an  indictment  of  treasbn 
aeainst  the  mayor,  commonahy,  and  citizens 
of  the  city  of  London,  what  jucfgment  shall  be 
given  against  them  in  their  corporate  capacity  ? 
What  ?  It  shall  be,  that  *  ^uspendafur  fisr 
*  collum  corpus  politictlm.'  And  then,  Wnkt 
execution  shall  be  done  upon  that  sentenb^  ? 
What  ?  must  they  hang  np  the  common  seal  ? 
Nothing  else  you  can  dp  can  affect  them  ;  hUt 
in  their  private  capacity,  there  they  may  be 
punished  as  single  persons. 

A  penal  statute  says,  that  he  or  she,  that  of- 
fends against  the  law,  shall  forfl^it  so  much,  or 
incur  such  a  penalty :  Is  a  corporation  male,  or 
ftmale,  that  it  should  come  under  such  a.prO- 
rision?  But  the  real  reason' of  the  law  is  mis, 
it  is  a  cinl  being,  it  is  Eyis  civUe,  it  is  Corpus 
potiiicum ;  h  hath  civil  qualities,  but  it  hath  ho 
moral  quahties  ;  and  all  offences  consist  in  fhe 
immorality  of  them,  and  there  niust  be  matijbe 
to  make  that  immorality.  No  words  or  acts 
are  treason  or  felony,  unless,  there  be  a  traite- 
roas.mind,  or  a  felonious  mind  ;  and  therefore 
a  madman  cannot  be  guilty  of  treason  or  felony. 

Serjeant brought  an  action  for  these  worus, 

that  he  had  spoken  treason  ;  it  was  mored  in 
arrest  of  judgment,  that  thisbannot  be  action- 
able ;  for  he  might  speak  treason  In  putting  a 
case  :  Ay  !  that  weic  well,  said  thoy,  if 'it 
cofild  be  understood  so  ;  but  we  must  intend  it, 
that  he  si>oke  treason,  as  his  own  words er  cordt 
which  makes  it  treason ;  for  treason  con- 
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sistsin  the  immorality  of  the  mind. 

Another  reason  is  what  Pi^tt  said,  as  I  said 
before,  That  a  corporation  ifi  but  a  name,  an 
ens  rationiSy  a  thing,  that  cannot  see  or  be 
seen,  and  indeed  is  no  substance,  nor  can  do 
or  suffer  wrong,  nor  any  tiling  where  a  c*. 
poral  appearance  is  requLsite.  What  my  loM 
Dyer  says  in  Moor  69,  that  be  never  sttvrjia, 
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I  believe,  true  in  genera),  what  no  iqan  eTer 
did  see,  that  a  corporation  could  be  boand  in 
a  recognisance  or  statute  merchant ;  and  why  ? 
because  it  must  be  acknowledffed  in  person : 
and  so  in  this  oase,  the  guilt  follows  the  per- 

,  son,  but  cannot  a  mere  capacity.  In  all  crimes 
the  offender  must  appear  in  person,  and  plead 
in  person,  and  suffer  in  person ;  but  yon  can 
never  bring  the  mayor,  commonalty,  and  citi- 
zens into  gaol,  to  appear  and  plead  to  an  in- 

.  dictment,  to  receive  a  judgment,  or  suffer  exe- 

^  cution.  Can  a  body  politic,  that  is  inyisible, 
appear  in  person  ;  but  then  there  is  this  gnreat 
oD|ection :  by  this  meai:s,  they  say,  if  Uiere 
be  no  punismng  of  them,  there  is  no  govern- 
ment, and  they  may  commit  treason  under  the 
gr^at  seal,  they  may  raijse  armies,  and  insti- 

'  gate  a  rebellion,  and  ail  with  impunity.  My 
lord,  I  say  no,  and  I  give  two  answers  to  it, 
that  are  not  to  be  replied  to  ;  and  the  first  is 

;  this : 

1.  All  these  persons,  that  are  met  to|[ether, 
thongh  they  are  met  corporaliterj  in  their  eor- 

.  porate  capacity,  for  the  acts  of  the  corporation 
at  that  time ;  yet  when  they  go  out  of  their 
corporate  business,  and  commit  treason  or  fe- 
lony ,  the  crime  does  not  tgredi  ptnonas,  every 
one  of  them  is  a  traitor  or  a  felon ;  and  not- 

.  withstanding  they  apj^red  there  under  the 

[  pretopee  of  a  corporation,  yet  they  are  all  li- 
able in  their  private  several  capacities,  every 
<me  of  them  must  be  indicted  personally,  and 
wafkr  personally :  for  when  they  ffo  about  to 
do  such  a  thing,  it  is  out  of  the  busmess  of  the 
corporation;  and  they  must  answer  for  their 
own  particular  offences.    But, 

2«  I  have  another  answer  to  give  to  it. 
This  objection  is  to  be  retorted  on  the  other 
side,  that  if  a  corporation  authorize  the  levy- 
ing of  war  under  their  common  seal,  they 

.  shall  be  affected  by  it  in  their  politic  capacity, 
and  are  liable  to  tne  law  in  that  capacity  only, 
and  must  suffer  in  that  capacity  only :  and  the 

^  consequence  of  that  is,  they  are  discharged  in 
their  private  capacity ;  and  this  is  a  law  of  in- 
demmty  and  protection  for  all  crimes ;  for  a 
man  cannot  be  liable  two  ways  for  treason,  or 
lelonj,  or  any  other  crimes ;  if  he  he  not  li- 
able in  his  private,  he  is  in  his  public  capacity ; 
if  not  in  his  public,  he  is  in  liis  private.    And 

\  what  is  the  consequence  of  that  ?  This  js  a 

'  dispensation  for  a  corporation  met  together  in 
a  body,  to  do  any  illegal  thing,  or  to  commit 
any  enormous  crime;  for  the  king's  counsel 
say  this.  We  are  responsible  f2or  it  in  our  po- 
litic capacity ;  and  what  execution  can  then 
be  done  to  punish  that  corooration  with  such  a 
punishment  as  the  law  inmcts,  that  is,  impri- 

.  sonment,  or  death,  any  more  than  upon  an 
•motion  of  debt  hrouj^ht  against  them  upon  a 
%ond»  and  rum  estjachim  pleaded,  and  found 
<fer  the, plaintiff?  Can  they  be  imprisoned? 
jand  the  like.  So  that  this  shall  protect  and 
shelter  them  in  the  commission  of  any  capital 
#ffence ;  for  if  diey  are  to  snffbr  for  it  as  a 
torponoion,  you  must  take  judgment  against 
thcv,  as  the  law  gives  it ;  and  toiw  win  that 


be  done  against  an  inTinUe  body?  Whitwtt 
be  the  execution  against  the  Cornas  Ptditioam, 
that  can  neither  see  nor  be  seen  r 

I  think  this  mighty  plain ;  and  I  mast  oon- 
fess,  I  wonder  how  it  could  ever  enter  into  ths 
mind  of  any  man,  that  a  corporation  coald 
commit  a  corporate  crime,  i  have,  as  it  be- 
came me,  in  regard  of  the  duty  of  my  ptoop, 
and  before  tha^  for  my  own  leamiog,  retd 
Stamford's  Pleas  of  the  Crown,  my  brti  Coke's 
4th  Institutes,  Poulton .  de  Pace  Regni,  mr 
lord  Hales's  Pleas  of  the  Crown,  DaJtoa^i 
Justice  of  the  Peace,  and  other  books  on  that 
subject ;  but  I  defy  any  man  to  shew  me  is 
any  of  those  treatises  concerning  criminal  nnt- 
tcrs,  any  resolution,  that  ever  a  corporatkn 
could  be  so  concerned,  that  they  sboold  b 
brought  before  a  justice  of  peace,  or  inooeeded 
against  upon  any  law  for  treason  or  tehmj,  or 
be  hanged  in  their  political  capacity. 

My  lord,  I  shall  conclude  all  my  disooant 
of  this  kind  (and  I  have  almost  done,  becaair 
I  perceive  I  mcroach  upon  your  patience)  widi 
an  observation  I  have  made  upon  the  19  £L  7, 
c.  7,  and  it  is  the  staltute,  inat  makes  provi- 
sion against  corporations,  that  madebje-ltwi 
affainst  the  prerogative.  That  statute  sm 
That  some  corporations  did  so;  nowanhigkr 
ofience  than  that,  sure,  ctnnot  wdl  be  de^ 
scribed ;  and  there  that  law  says,  that  dme 
that  do  so,  that  make  such  bye-laws  agaiait 
the  prerogative,  shall  forfeit  for  so  doioff,  ftr 
every  cffence,  40/.  unless  they  are  Gonnrnicd 
by  tine  chancellor  and  treasurer,  and  chief  jvi- 
tices,  or  any  three  of  them.  Now  to  whit 
purpose  was  this  statute  made ;.  if  the  OMldo; 
of  an  ill  l^-law  (and  worse  cannot  be  thaai 
by-law  against  the  king's  prerogative)  sboald 
be  a  forf^tnre  of  the  being  of  a  corporatkn? 
How  vainly  did  the  king  and  parliament  en- 
ploy  themselves  to  make  a  statute,  that  a  oo^ 
poration  should  forfeit  40/..  for  such  an  d- 
fence  ?  No  man  will  say  they  had  rather  tikt 
that  penalty  than  another,  when  theymirirt 
have  a  greater,  if  a  greater  could  be  had  ^ 
law.  If  they  might  have  had  a'  Qua  WacuBlBi 
and  thereby  destroy  the  corporation,  msdf 
they  would  not  have  stood,  for  the  peaaHy  « 
40/.  for  they  might  easily  have  got  DOis 
money:  No,  they  might  biave  said,  We  will 
never  pass  it  by,  unless  you  will  give  us  4,000L 
or  a  fur  greater  sum ;  nor  shall  you  bare  yoar 
corporation  again,  without  you  give  os  a  cod- 
aiderable  recompence  for  it.  And  when  tiit 
process  and  the  proceedings  were  so  eipedi' 
tiou^  and  easy  to  come  at  in  a  Quo  Warraais, 
as  it  was  easy  in  those  days,  why  sboold  thqF 
put  the  king  to  the  delays,  m  an  action  of  dcit 
n>r  so  smaU  a  penalty  as  40/  ?  So  that  I  take 
it  to  be  a  direct  judgment  of  the  parliameot  is 
that  case,  that  no  corporation  should  or  cooM 
be  forfeited  for  the  maJung  of  any  by-law  dnt 
j?«  irregular,  Aoogh  it  in»e  eren  «gai»t  tk. 

ki^s  prerogative. 
But  to  hasten  to  a  conchiaian,  I  have  all  tUi 

while,  my  lord,  suppoaed.  that  the  n^Tfi 
'  conmionaltyyand  citizens  u  London  havsdrtt 
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tlufl:  Bittitttiiotsp;  this umotlbftact^ the 
msyor,  coimnooahy,  aad  dtiseiw,  it  is  not  the 
two  hundredth  part  of  the  €orpontioD»  it  is  but 
the  act  of  the  coaunon  eouneil ;  and  we  have 
dtstinguisbed  oursehres  by  pleading,  .that  it 
does  not  consiBt  of  above  230,  when  the  city 
contains  above  50,000.  I  most  confess  the 
<30iincil  is  not  taken  notice  of  much  in  law ;  as 
is  seen  in  Warren^s  case,  2  Crook  540,  and  2 
Rolls  113.  Warren,  being  one  of  the  common 
council  of  Corentry,  and  displaced,  sued  out  a, 
writ  of  restitution ;  and  upon  that  writ  it  was 
returned,  that  by  custom  the  city  murht  place 
and  displace  ad  UhUum  ;  they  there  held,  that 
tlie  ciistom  was  good.:  But  it  is  not.  so  of  a 
freeman  or  alderman,  because  he  hath  a  free- 
hold ;  but  a  common  council  is  a  thinff  colla- 
teral to  a  corporation,  and  the  office  ot  a  com- 
mon council  is  nothing  but  only  to  giye  assist- 
SLBoe  and  advice,  which  they  may  reAiseat 
their  pleasure.  *  In  £stwick's  case  in  Style  39, 
mA  2  Rolls,  456,  it  is  said.  That  it  is  a  place 
nnerdy  by  custom,  and  that  the  common  coun- 
cil is  properly  but  only  aeouit  of  advice ;  and 
my  lord,  you  shall  never  intend  more  than  that 
they  were  a  court  of  advif» :  All  the  rise  of 
their  power  is  hut  by  custom,  and  that  custom 
in  pleaded  to  give  advice  for  the  benefit  of  the 
city,  and  make  by-laws  for  the  good  of  the 
ceifioration ;  and  that  is  confess^  by  the  de- 
mmrrer,  and  vou  shall  intend  no  more  than 
what  is  opened  in  the  pleading. 

And  then  it  is  evident  tliis  was  dooe  by  a 
▼ery  small  part  of  the  citizens  of  London ;  and 
that  does  no  way  alTect  the  whole  corporation 
sure.  In  James  Ba^s  case,  1  Rolls  iol.  226, 
it  is  said.  That  if  a  patent  be  procured  by  some 
persons  of  a  corporation,  and  the  greater  part 
do  not  assent  to  it,  that  shall  not  bind  a  corpo- 
ration. And  if  so  be  a  cbi^rter  sealed,  and  sent 
by  the  king,  because  not  accepted  in  paU^  by 
the  greater  party,  bind  not,  shall  an  ^ct  done 
by  a  iewy  and  an  act  done,  that  tends  io  a  for- 
ietture,  bind  the  whole  in  point  of  their  being  ? 
There  is  no  ground  to  say,  that  the  conunon 
ooancil  represents  the  city,  no  more  than  a 
counsel  does  his  client,  or  an  attorney  his  mas- 
ter ;  only  as  tar  as  is  tor  the  benefit  of  the  city, 
they  are  chosen  and  intrusted  to  make  by-laws; 
if  tney  offend,  they  are  but  ministers  and  offi^ 
eers,  and  so  they  are  within  the  statute  of 
£dw.  3,  which  I  mention,  though  I  think  we 
have  no  need  of  that  in  the  case  to  help  us ;  if 
they  make  an  unreasonable  by-law,  it  is  void, 
ana  every  man  that  is  aggrieved  by  it  may 
have  his  remedy,  may  bring  bis  action.  SbaU 
won  supply  this  by  an  intendment,  that  they 
Aave  such  a  relation?  that  they  are  the 
representatives  of  the  city  of  London  ?  that 
they  have  a  power  to  torfeit  the  corpora- 
tion ?  No,  my  lord,  by  law  they  are  part  of 
the  corporation,  but  they  have  no  such  power 
to  forfieit  the*  corporation.  A  custom  shall 
never  be  construed  to  enable  a  man  to  do  a 
,wroDg ;  and  a  great  wrouff  it  is,  that  they  that 
am  trusted,  and  trusted  1l>ut  for  a  year,  and 
trusted  but  for  ti&e  good  of  the  corporation  of 


which  they  are  part,  should  give  up  the  h^kigf 
or,  what  IS  worse,  Ibrteit  tjhe  tieing  of  that  cor-, 
poiation.    The  custom  of  Kent,  that,  makes  . 
an  intknt  capable  of  making  a  teofiinent,  shall 
never  enable  an  iu&nt  tenant  in  tail  to  make 
a  feoffment,    so    as   to  work  a  discontinu- 
ance of  the  estate,  tail,  and  put  the  heir  to  his> 
Formedon.    Every  illegal  act  of  tbeir's  is  be- 
yond their  commission,  and  a  nullity  of  that 
IS  all  in  respect  of  themselves ;  and  it  is  as  if 
they  )iad  never  done  it  as  to  tbO'Corporation)  for ; 
they  are  by  no  means  the  corpoi-ation ;   for . 
though  .they  use  the  common  seal  in  some 
cases,  at  other  times,  so  do  the  court  of  alder- 
men  in  other  cases ;  but  it  is  only  in  other, 
cases  wherein  they  are  particularly  intrusted- 
If  an  act  of  common  council  say,  tliat  I  shaU 
have  such  and  such  lands  of  die  city's,  that  act 
signifies  nothing,  but  as  a  direction  and  advice  f 
when  it  is  under  the  common  seal,  it  is  an  act 
of  corporation,  and  proceeding  by  advice  of 
common  council,  it  hinds. 

Now,  my  lord,  this  is  the  more  unreason- 
able, because  we  koow,  that  the  practioe  of 
the  common  council  in  London  being  to  advise 
for  all  the  inhabitants,  they  are  chosen,  by  the 
unfreemen  as  well  as  others ;  and  it  is  a  strange 
thing,  tliat  they  sliould  have  a  capacity  to  give 
away  the  liberty  of  the  citizens,  when  they  are 
chosen  by  others  as  well  as  them.  They  had 
no  such  trust  for  them ;  nay,  all  trust  they 
had  was  to  keep  their  liberties,  and  not  to  des- 
troy them.  Has  any  man  a  trust  to  destroy, 
himself?  Sure  no  man  is  Jtrusted  by  God  him- 
self to  be  Feh  de  se.  And  certainly  then  yen 
.  can  never  understand  it  to  be  in  the  nature  of  a 
trust  to  destroy  another ;  and  the  least  citizen, 
my  lord,  has  as  much  and  as  true  an  interest 
in  the  corporation  of  the  city  of  London,  as 
the  greatest :  And  therefore  S50,  if  they  had 
been  much  the  greater  number  of  ^e  eiti-: 
zens,  would  signify  nothing  to  the  rest  of  the 
body.  .     . 

My  lord,  I  shall  only  say  this  little  mortt 
Here  is  no  crime  charged  relating  to  them  as  a 
corporation :  Here  is  ipdeed  a  ime  word  used,' 
that  we  did  this  *  contra  fiduciam  in  corpora 
'  politico  repositam ;'  but  all  this  is  but  animar 
gmary  trust,  the  king  never  save  them  -a 
power  or  authority,  or  mtrusted  mem  to  make 
ny-laws  that  were  unreasonable;  he  gave 
them  a  power  to  make  reasonable  by-laws, 
and  so  he  does  every  corporation.  And  the 
same  law  that  gave  them  the  power,  limits 
tliat  power,  and  says,  if  they  ?o  beyond  that 
power,  it  is  a  nullity.  Ana  these  acts  relate 
not  to  them  as  a  corpora^on ;  the  Petition  is 
not  so  much  as  saifl  to  be  against  any  trust  re- 
posed in  the  corporation ;  certainly  there  never 
was  any  such  trust.  Did  ev^  the  king  intruet 
them  to  advise  him  about  the  matters  contained 
in  the  Petition  ?  And  if  not,  then  it  is  not 
contra  Jiduciam  ;  therefore  it  relates  to  parti- 
cular persons :  If  it  be  an  offence,  J  hope  it  is 
none  of  the  corporation's. 

But  then  the  levying  of  money,  that  is  csn* 
tra  fidudam}  they  took  upon  them  an  ^ 
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leg^and  vmjiMt  ikkW^in  th^eotifnoii'^inifMsl. 
Snppose  it  $04  now  does  this  behng  to  th6 
cdi7>^rttti6D  ?  t t  ir  an  inciroadiftnent  upon  pr»- 
pbtT,  it  is  the  molrt  arbitnury  tiling:  iii  ^^ 
iii^tirM.  Whether  they  have  the  ntei^et,  and 
the  dominioti  ti£  it,  or  not^  is  iriatt^  of  faet, 
and  beingf  pleaded,  is  confessed  by  the  demar- 
rer :  And  then  for  the  power  of  making  by- 
laws, that  is  a  fhmg  (hut  cannot  pdssibly  be 
taken  from  them  while  they  are  a  corporation  ; 
it  is  tiiat  which  must  be  in  them  as  a  corpora- 
tion, like  the  faculty  of  reason  in  a  man,  to  ex- 
press his  resolutions  by.  And  it  is  no  more, 
than  if  a  man,  that  ha^  a  market,  bid  his  ser- 
vant go  and  remove  such  as  hare  stalls  there, 
unless  they  will  pay  so  mnch.  That  direction 
is  as  good  a  law  as  this,  and  as  bad  a  law  as 
this,  and  no  more.  There  is  nothing  else  in  it 
l^ut  the  direction  of  the  officers,  what  they  shall 
40  in  the  ordeiing  of  the  markets,  and  disposing 
ef  the  city 's  property . 

Then  as  to  the  formal  method  of  expressing 
tiiemiielves,  whether  it  be  by  act  of  common 
etmncil,  or  under  the  common  seal,  or  by  their 
Batural  voice,  ft  is  all  one,  it  is  not  a  thing  that 
Mncems  them  as  a  body  politic :  but  if  it  were* 
ilkgal  and  mistaken,  1  say, the  penalty  is  only, 
that  it  shall  be  void.  What  the  common 
council,  nay,  what  the  corporation  does  within 
the  limits  of  its  authority,  is  good  ;  what  be- 
yond that  it  does,  be  vmd.  If  1  command  my 
Mfvant  to  distrain  for  rent,  and  he  kills  a  man 
i<^  the  doing  of  it,  this,  as  to  me,  is  void ;  but  as 
to  himself,  that  is  chargeable  upon  him.  And 
tviiat  1  say  of  the  common  council,  I  say  of  the 
Corporation  itself,  that  it  is  a  capacity,  and  a  li- 
lAited  capacity ;  it  is  the  act  of  the  members,  not 
^the  ccnrpo'rauon,  if  they  do  wrong.  The|tom- 
naoB  council  can  act  for  the  good  of  the  city  and 
the  city  can  do  ho  more,  if  they  themselves 
should  meet.  Oroke,  Eliz.  fol.  65.  the  queen 
fnakes  a  lease  for  years  of  lands  to  the  men  of 
Chesterfield,  by  the .  name  of  Aldermen,  and 
they  hy  that  name  grant  all  their  interest  to 
Clerk ;  says  that  book,  this  id  void :  for  the 
quedn  granting  them  a  lease  as  to  the  aldermen 
<ftf  Chesterfieiu,  this  makes  them  a  corporation, 
and  gives  them  a  capacity  to  take,  but  not  to 
{hrant.  And  so  Rolls,  Abr.  1.  p.  518.  And 
therefore  no  corporation  is  to  be  considered  as 
%  corporation,  but  only  when  it  acts  according 
4b  the  capacity  allowed  to  it ;  and  as  to  the 
test,  it  all  turns  into  their  private  capacity,  but 
It  affects  not  the  body,  nor  hath  any  such  re- 
lation as  to  bind  it. 

My  lord,  all  the  question  here  is.  Whether 
iihere  shad  be  such  a  person  in  eue  as  this  oor- 
|k>ration  ?  Whether  the  city  of  I^ndon  sltall 
erubsist  as  such  a  pei«on,  to  sue  and  be  sued, 
^  plead  and  be  impleaded  ?  There  is  nothing 
?of  government  or  misgovernment  in  the  case  ; 
%ut  it  is  all  abuut  oar  capacity  and  nothing  else 
'Wheth<  r  we  sbaR  be  defewlant  or  plaiaUff  in 
%ny  court. 

My  Jord,  Ma^na  Charta,  and -all  the  other 
'^^.  tliat  ha/e  goAe  iu  contirmation  ^rf*  it,  shew 
the  great  care  -ot  the-goverjimeut  in  HW  ag  es  to 


praibM«h«eit^«f  LMiion;  ind  I  ioiir  vpw 
tbeteatf  to  many  declotationi  of  the  rnnm* 
talitV  nf  it,  and  of  all  other  cmfoniaiaam^  I 
shdil  use  a  atM|fe  sorgoBieBft  perhaps  atina 
heaiiftg',  but  it  is  to  me  agnat  evideate  ftr 
thatMajQ^a  Chartadues  notcOBfim  I 
but b\st hbertiesand  privileges ;  it sAyS| 
the  dty  of  London  shall  hanra  alt  its  " 
it  conftrms  iu  leets,  its  maffcels,  and  all 
things,  that  is,  it  oonfirros  all  that  it  haa  ;  it 
has  not  saved  indeed,  if  a  eorpaniion  iadted  h* 
built  upon  a  corporation ;  butt  tlMitpartkuiM 
liberty  may  he  destroyed,  at  that  of  Bridcnrd^ 
and  the  like ,  but  it  does  more  than  eoflnfirm 
ila  being,  for  it  does  implietty  dedmre,  tl^t  tfaiii 
waa  impossible  tohe  forfeited :  dny  coDfimnrhat 
needed  confirmation  ;  but  for  their  h 
was  no  nfeed  of  that ;  it  only  confirmed  tba 
perwnieiit  liberties,  without  which  it  might  ht 
a  corporation ;  but  as  to  its  being,  it  oscdAai 
notuflththat.  And  if  it  v^erenotso,  ttmM 
an  unreasonable  thing,  that  we  should  hnveaa 
many  acts  of  parliament,  that  give  such  pnr* 
ticidar  powers  to  the  mayor  and  oomnoiMilty  «f 
London ;  and  scarce  any  act  of  parlisaiial» 
that  relates  to  the  public,  hut  London  is  nm- 
tioned,  and  taken  care  of  in  it  Are  not  al 
these  declarations,  that  London  akould  stand 
for  ever?  Wouklnotaoy  one  have  said  elpa, 
pfa,y  what  do  you  put  such  confidence  in  iMMf- 
don  for  P  There  is  not  such  a  fickle  thing^  vpaa 
the  earth  as  the  bdnff  of  the  coipwation  of 
London.  If  they  lay  out  6^.  upon  a  jaiat  of 
meat,  they  are  gone,  and  there  is  not  a 
in  the  year  hot  they  forfeit  their  h^ng. 

The  act  for  administnttion  hath 
that  says,  it  shall  not  extend  to  London':  Why 
does  any  man  think,  that  thia  law  was  not  itt* 
tended'  to  he  as  perpetual  for  London,  is  for 
otiber  parts  of  the  kingdom  ?  Th^  did  not 
question  but  London  would  he  a  oorporaftioai  as 
long  as  £nfirhufid  was  England.  It  woald  ha 
a  sEmoee  nting  in  the  esxample  of  it,  that 
the  workl  should  he  taught  by  one  Jnatanca, 
that  a  cornoratk>n  can  be  ruined,  when  to 
Ttiaaiy  people  [lut  thdr  truifts  in  thooe 
tion,  and  so  many  vast  inberitanoes  depend' 
them.  And  1  think  the  king  and  the  govemmenl, 
or  those  you  call  so,  are  more  concerned  to  pie- 
seirve  London,  than  all  the  persona  that  ate  in 
it  I  would  not  speak  it  in  thia  place  hi  wwr 
of  argument  fin*  my  client,  hut  I  think  I  coeA 
maintain  it  in  all  places ;  aidy  1  hope  nnd  be* 
lieve  I  shaH  have  no  need  for  it 

My  lord,  all  innovations  (as  this  mtaat 
tatnly  be  a  very  great  one)  are  dangeroos  ; 
fiume  of  govemm«nt  has  laAed  and  been 
served  for  many  hundreds  ¥4' years,  and  1 
wiH  be  so  as  long  as  the  vi^rM  endures. 

Sly  totf),  I  am  sensible  1  need  y<aur  pa(tienoet 
hut  I  have  just  done.  Here  is  a  charyfe  Uiat-hei 
very  little,  indee«l  there  is  nothing  in  the 
ter  of'it ;  bdt  the  weight  and  <K>M»equelicea 
fitter  I0  be  meditated  upon,  than  spsk^m 
And  therelbre  for  these  reasons  I  d4^)»i«y, 
these'^liberiies  ma\'  be  ai^lg^  to  41a,  eini 
may  he  dimiHssea  ant  of  thi!»  «ourtv 
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•  Nwr,  my  leM^  ifrw  iMiibip  piMM,  I  wtti 
gi^eMi«B^er  to  Mr.  Minttt*!  antticNnties. 

'  L&rd  VkiefJuiiiee^  J  MpMBe  yim  do  intoid 
t»  argue  ik  agsin,  md  thctgfoie  nere  wHI  not 
lMBOiDiichtie«dof«iMtMw-;  betides,  ilk  lalo, 
anii  cannot  ^aj. 

-  Mt&m^  General,  My  lord,  I  tbuilc  ittnay 
lie  Tory  proper  tohave  one  other  argnneol,  the 
uiw  vr^cK  IB  jEtWDBT  lerni. 

lard  Chief  Jnttice.  Take  wbmt  day  yon  wiN, 
Mr.  Attorney. 

AH&mty  Oentral,  Let  it  be  tbe  irat  Friday 
in  the  term,  if  yon  please,  my  lord. 

Lord  Chief  Juitke.  Let  it  be  an.  Loriryon, 
Jit.  Reeordier,  I  percetre  yon  do  agfree,  that 
Ae  Petilion,  setthiff  forth,  that  die  kiar  baring 
prorogfneii  the  narliameiit,  and  ther9>y  that 
^eommon  jjQ^ice  nad  receired  interruption  $  yon 
kare  jnaofied  in  yonr  plea,  (I  took  it  always  to 
lie  80)  and  now  at  the  bar,  that  the  Uagby  the 
did  btermpt  the  joalloe  of  the 
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Mr.  Recorder.  No,  no,  my  lord:  then  I 
tere  reason  to  speak  again,  to  maka  myself 
i%htly  understood. 

Lord  Chief  Justice.  Why,  look  yoo,  yon  do 
a^gree,  that  me  king  had  prmtigaed  the  pariia- 
ment,  and  thereby  that  public  justice  was  in- 
temipted :  if  diat  were  so,  by  whose  means, 
and  by  whom  did  the  pnUic  justiee  receive  in- 
terraption,  ifnotbythekiDgP  Idid  takeitto 
lie  so  really,  and  that  you  had  justified  it. 

Mr.  Rfiorder*  My  lord,  I  do  agree,  as  we 
day,  and  liie  king  himself  said,  that  these  acts 
were  not  paased,  nor  the  Lonls  tried ;  and  so 
hmtioe  was  not  don^  :  and  I  wonld  ask  your 
lordship,  or  any  other  indiiierent  person,  whe- 
ther iustioe  were  dene,  or  necessary  provision 
tfbr  tbeae  things  made,  if  those  bilis  were  nn- 
Jiassed  ?  tf  it  were  so,  it  is  a  natural  truth, 
^mt  thefeby  the  trial,  and  acquittal,  or  con- 
4emiMlioniof  Che  Lords  was  internipted  ;  and 
■o  was  the  security  of  the  king's  person,  and 
•he  ^tMeslaht  refi^on,  the  biQs  not  being 
yiised.  For  the  king  calls  upon  the  parlia- 
mMit  to  pass  them  the  next  session,  therefore 
they  were  nbt  passed  in  the  former  session. 
Tins  4B  by  no  means  a  charging  of  the  inter- 
Tttption  of  justice  upon  the  king  ;  eveiy  great 
imng,  that  is  done  by  the  king,  may  have  a 
mjodicial  influence,  it  may  be,  as  to  some 
patticnlars' ;  but  to  say,  that  thereby  justice  is 
Mermpled,  is  not  to  charge  any  iHafne  upon 
tke  king  •  because,  though  it  may  be  prevudi- 
4M  ill  One  particular,  yet  it  may  be  usenri  to 
4iie  ^Ubhc.  No  doubt,  if  the  king  do  prorogue 
the  parliament  for  never  so  gveatends,  and  ne- 
cessary causes,  yet  if  I  have  but  one  bill  pass- 
fftg  there,  nuppose  it  be  a  private  bill  about 
naturalization,  or  the  like,  if  a  prorogation 
MMnes,  it  is  natsmlly  true,  that  that  isinter- 
^lapted ;  but  that  is  net  laying  a  Uatoe  upon 
the  king. 

Lord  Chief  JvtHee.  Mnyttbemtid,  "Ihatthe 
fnblio  justice  ia  imerruptod,  if  a  bid  fbr  nato- 
ytHmlMi, or'the like, pass notbc^bre the  pro- 
tfif^^^T  I  apeak  ittbrthis  mily,  lhM#iey 
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timt«gwiiatnH7<hiak«pQBit.  TlmP«tl* 
tioB  dMS  say,  ihat  the  puMic  justice  vma  iit«^ 
ttrrupled:  did  they  mean  it  wastraeP  ordiA 
tibey  meaait  waa  not  truoP  If-diey  «hd  wtem 
it  was  traey  then  you  have  done  well  to  jwtUy 
itftomy  itwaaao,  andtheldnghaddaneaminr 
in  proifogning  the  pathament.  Yet  itseemv 
the  comsMm  conncA  of  London,  neither  by 
charter  nor  preaeription,  had  any  right  to  coa- 
tnrat  the  king,  nor  40  be  of  the  king's  oouneil 
neither ;  and  thereimre  it  w«b  a  matter  purely 
dehorn,  if  the  matter  wem  not  true,  why  J» 
jfmmA  in  yuor  Petition  P  If  it  be  true,  justilV 
It,  ir  vou  can.  But  here  is  the  matter;  I 
wooM  have  a  ^ood  anawcr  men  me  to  this 
point :  the  PetitioB  was  io  the  king ;  if  so  b^ 
the  Petitistt  had  been  delivered  to  the  king,  («a  ' 
it  may  be  it  was)  it  was  bukaito  single  Petitioit 
to  the  king  ;  that  might  be  weM  enough,  if 
there  had  been  na  mere  in  the  ease,  itisverf 
possible  it  might  net  have  been  a  question  at 
this  time :  but  pray,  I  would  know  of  them 
that  aigoe  next,  fy  what  law  or  authority  f| 
was,  and  what  wiu  the  meaning  of  it,  Aat  that 
which  did  not  requve  tw^a  clerks  to  write,  in 
onterto  its  being  nraented  to  the  king,  mual 
be  printed  P  By  what  law  is  it  to  be  justiied  f 
the  printitig  and  pubfishing  of  this  Petition,- 
and  sending  it  all  aver  the  nation,  whereby  €kii 
mayor,  aldermen,  and  common  council  of  the 
city  of  London,  dtf  let  all  tfie  nation  know,  that 
they  da  look  upon  the  king  as  one,  that  by  the 


le  justice  of  the  nation  an  mtemiption  P  pray 
by  what  custom  or  law  is  this'published?  In  the 
caseife  libeUisJumom  {ewea  in  the  case  of  a 
subject)  it  is  adjudged,  mat  if  you  print  a  libel, 
though  the  matter  of  it  be  true,  you  shall  be 
punimd  •for  it:  now  when  it  is  »gueA 
again,  I  would  desire  some  good  satislbetioil 
io  that,  what  reason  or  ground  there  was  for 
printing  or  publishinr  this  Petition,  unless  it  b€( 
to  that  intent  which  is  set  forth  by  Mr.  Attor« 
nev  General  in  his  replication  P 

Now  for  the  other  point,  as  you  have  ordered 
the  matter,  you  hold,  that  a  eoiporation  cannot 
be  forfeited.  Mr.  Solicitor  uid  take  some 
pains  to  ai^e,  that  there  was  no  statute,  that 
did  protect  you  from  a  forfeiture  ;  he  was  not- 
aware  of  what  you  did  msist  upon  :  you  say, 
that  by  the  common  -law  corporationa  cannot 
forfeit  their  being  ;  if  so  be  they  cannot,  there 
is  an  end  of  the  -question.  But  1  pray  you  do 
you  take  it,  that  a  ooiporatwD  can  commit  aii|r 
corporate  act,  or  no  r  For  according  to  your 
demition  ef  the  matter,  if  nothing  will  oerve 
but  the  act  of  the  mayor,  ydermen,  and  all  thb 
citiBens,  I  biAieve  I  may  satWIy  say,  and  aor 
win  every  one  else,  thitt  never  any  corjjorate 
act  was  done  by  the  city  of  London  tince  it  wva 
a  city. 

We  know  on  llie  <Mher  side,  and  you,  when 
it  makm  for  your  turn,  told  us,  that  the  mayor, 
aMermeu,  andcoimnon  council  could  make 
W-laws,  and  they  •were  good,  and  binding^ 
that  is,  wffen  it  lay  in  your  way.  For  you 
mahe«  fmattif^ou  m  yourpfea,  andMate 
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roa  hare  Raid  ai  the  bar,  that  they  tnaj 
iyAa/wa  to  bind  the  oorporatioo,  so  that  it 
whoi  it  ia  tor  your  ooBTeiiieiicy,  then  the 
mayor,  aldermen)  and  oommon  oooncil  can  do 
aa  much  as  all  the  corporation  ;  but  when  you 
eome  to  be  touched  with  something,  that  yea 
have  done,  in  which  you  have  gone  bevond 
what  you  should  ha?e  done,  then  the  citizens 
are  50,000  men,  and  these  are  but  S50  persons, 
that  hsTo  done  these  things^  Either  the  mayor, 
aldermen,  and  common  council  are  the  govern- 
ingpart  of  the  corporation,  or  else  Uiey  sig^niiy 
just  nothing:  if  they  be,  then  whatsoever  they 
agree  upon  binds  the  whole,  and  must  be  taken 
as  a  corporate  act ;  or  otherwise  you  will  bring 
it  to  this  pass,  llmt  the  corporation  can  do 

'  nothing  at  all.  For  if  the  whole  corporation 
be  not  bound  by  such  an  act,  then  it  is  impos* 
aible  for  you  ever  to  do  an  act  that  shall  be  an 
act  of  the  corporation  ;  so  that  that  will  be 
pretty  hard  for  you,  that  are  for  the  city,  I 
ttiink,  tfr  maintam.  Then  I  have  but  one  word 
more  (I  me  no  opinion,  but  only  tell  you  what 
I  would  have  you  apply  yourselves  lo) :  is  the 
trust  of  making  by 'laws  annexed  to  the  lord  of 
the  market?  or  it  is  annexed  to  the  k>rd 
mayor  ?  or  it  is  annexed  to  the  corporation  ? 
SureUr*  the  power  of  making  by-laws  is  an- 
nexed to  the  corporation ;  and  I  cannot  see 
how,  as  owners  or  the  markets,  they  hare  that 
power.  Now  by  your  distinction,  where  there 
IS  a  ftanchise  that  does  necessarily  depend  upon 
another,  there  the  abuse  of  any  part  does  ror*- 
Ibit  the  whole  franchise.  If  then  this  power 
be  annexed  to  the  corporation,  as  sure  I  think' 
it  is,  (but  I  reserve  myself  till  I  hare  heard  a 
fordier  argument  about  it)  then  consider,  whe- 

,  tber  or  no,  when  they  have  abused  that  power, 
in  making  this  by-law,  that  is  knit  to. them  as 
•  corporation,  it  does  not  aflect  the  being  of  a 
corporation?  For  it  is  strange  a  corporation 
should  commit  a  fault,  and  not  be  punished  for 
ii.  I  tell  yon,  I  deliver  no  opinion  in  any 
thing  now,  but  these  things  I  would  have  you 
l^re  me  some  satisfaction  in ;  and  there  are 
indeed  several  other  things,  that  wiU  require 
:  I  only  hint  these  now. 


The  Second  Argument  was  in  Easter  Term, 
Friday,  April  37, 1682.. 

ARGUMENT 

f>p  Mr.  ATToitifEY  General  (Sir  R.  Sawyer.) 

.  Attor.  Gen.  This  case  between  the  kmg 
and  the  city  must  be  acknowledge  to  be  a 
case  of  importance,  both  as  it  refers  to  the  ge- 
neral government  of  the  kingdom,  and  that  of 
the  city  in  particular.  As  it  concerns  the  par- 
ticular of  the  city,  it  doth  not  bode  snch  dis- 
mal consequences,  as  some  men.  endeavour  to 
frighten  their  neighbours  with  ;  as  if  it  were 
limby  desiffned  to  demolish  at  once  all  thdr 
liberties,  ana  to  lay  waste  and  open  the  city  of 
tiondon,  and  to  reduce  it  to  the  condition  Of  a 
^ountiy  village,  than  whieh  nothing  coukl  be 


move.maliekNiatv  anggested  of  to:  esMUeatt 
prince,  who  hath  giveasuch  huge  demonMra- 
tions,  not  only  ix  his  general  care  of  all  bis 
people's  wel£sre,  but  of  his  more  especial  and 

C'cttlar  kindness  to  this  city  ot  London. 
Quo  Warranto  is  not  brought  U>  desfroy* 
-  but  to  reform  and  amend  the  government  of 
the  city,  by  running  off  those  excesses  and  ex- 
orbitances of  power,  which  some  men  (oontrair. 
to  their  duty,  and  the  known  kws  of  the  land) 
have  assumed  to  themselves  under  ooltfur  <k 
their  corporate  capacity,  to  the  reviling  of  their 
prince,  the  oppression  of  their  fellow  sobjeols, 
and  to  the  intiuile  disquiet  of  their  feiWw  ciii* 
sens.  I  shall  not  recount  the  mischiefs  which 
those  exorbitances  have  of  late  wrought  within 
the  city,  both  as  to  its  peace  and  protit,  as  like- 
wise to  the  obstruction  of  the  free  coune  sf 
justice,  that  few  causes  escaped  the  crime 
of  maintenance  from  a  divided  party.  These 
exorbitances  eommkted  by  the  city,  casting 
so  great  an  influence  over  the  whole  king* 
doin,  make  the  king's  interposition  in  a.  course 
of  law  neoessaiy,  by  gently  laving  ikis  hands 
upon  them  for  their  cure.  Uerein  the  po^ 
litic  body  of  his  subjects  resembles  the  natural, 
that  the  disaffected  members  are  best  cured  by 
faiyinff  on  the  king's  hands  upon  the  body.  U 
hath  oeen  observed,  that  the  city  of  LonihNi 
was  never  beUer  governed,  nor  flourished  nsoce^ 
than  aiW  it  came  from  under  the  kingr's  hands. 
The  reason  given  by  £div.  1,  at  his  parUanaeal 
in  18  £dw.  i,  of  denial  of  the  petitions  of  the 
citiaens  of  London,  to  be  restored  to  their 
former  state,  soil.  To  have  a  mayor  and  their 
ancient  liberties,  is  this :  *  dnia  sunt  in  bono 
'  statu,  et  omnia  bene,  et  in  pace,  et  nnttam 
<  commodum  apparet'  to  change  it  then.  The 
city  was  in  as  good  plight,  both  as  to  its  qakbt, 
and  good'govemment  and  profits  too,  whilst 
in  the  hands  of  tt»  king,  under  theoonuBon 
law  government,  as  it  would  be  in  the  handa  eC 
the  corporation.  Neither  did  the  city  suffer 
by  being  in  the  hands  of  the  crown,  as  it  was 
in  the  reigns  of  £dw.  1,  £dw.  2,  £dw.  3,  nad 
Richard  2,  nor  their  ancient  customs  nod  psi- 
vileges  destroyed ;  but  they  -  were  thMhy 
ind^  restrained  and  hekl  within  the  naodeat 
rules  of  government,  in  subordination  to  the 

Ssneral  gof  emment  of  the  kingdom :  and 
erefore  the  danger  threatened  by  this  auk 
wiU  not  be  so  fatel  to  the  beinr  or  well-heiiig  of 
the  city,  as  was  suggested-  Nay,  I  nany 
with  great  4iasurance  say,  that  if  the  city  lef 
ceive  tne  least  harm  hereby,  their,  or  their  an* 
nagers,  obstinate  and  final  impenitence  most 
draw  it  upon  themselves.  For  though  the  emt- 
dusion  of  the  replication  upon  the  l<meiture  he^ 
That  the  liberties  be  seized,  and  they  *  ah 
*  iisdempenitus  exdudanter,'  that  is  hut  the 
formal  conclusion  upon  assijpnment  of  lbr«> 
feitnres  ;  it  shews  wnat  the  judgment  of  the 
law  may  be,  if  demanded  by  the  king's  Attor- 
ney, aiKi  neoessitated  bv. the  city's  Aatinnry, 
but  doth  not  exclude  tne  king's  grace.  Bnl 
the  importance  of  this  case,  io.  the  general  0^ 
YenuiMit  of  the  kingdom,  js  of  aaoifaer  9mt 
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vmynmwe  the.  entire  oonaAwntkm  tiMnof 
to  its  proper  place.  And  therefoie  I  shtdl  catt 
itarinit,  for  sncb  most  certainly  it  is ;  sml  H 
includes  both  *'  Jus  agendi,  et  Jus  habendL' 
I  Before  we  can  arrive  at  the  main  question,  oer-^ 
tainly  preliminary  points  hare  been  mored  and 
debated ;  lome  to  the  form  of  the  snit  and 
pleadings,  others  relating  to  the  matter  thereof. 
To  the  form  Mr.  Reeordertook  thtee 


,  and  the  eomsyMnBrii  thereof,  both  to 
,the  king,  and  his  sidgects  in  general,  appear 
now  fitr  greater  than  before,  irw  the  manner 
and  grounds  of  the  defence  made  fnr  the  city 
at  the  bar  r  viz.  from  the  general  topics  of 
tmrpoiations.  That  they  are  immortal  and 
indissoluble ;.  that  no  treasons  or  seditions 
against  their  prince  can  be  committed  by  the 
members  of  a  corporation,  even  though  those 
.members  meet,  and  act  jointly  in  the  same 
manner  and  method,  /as  they  do  all  other  cor- 
porate acts  ;  no,  thaugh  they  should  vote 
raising  of  men  a^rainst  their  prince;  slid 
should  give  authonty,  under  their  common 
neal,  to  levy  money  for  that  purpose ;  that 
.  murders,  febnies,  and  oppressions  of  tlieir  fel- 
low subjects,  either  by  unjust  imprisonments, 
or  levying  money  upon  them  ;  ,tnat  none  of 
these  crimes  committed  by  the  majority  of  the 
members  of  any  corporation,  and  authorised 
under  the  common  seal,  will  affect  the  corpora- 
tion, or  the  government  thereof,  in  point  of 
forfeiture:  Butacorporatbn  once constitnted, 
is  out  of  the  reach  or  the  common  laW)  to  de- 
termine its  being,  or  its  governments,  for  any 
causes  whatsoever.  If  such  notions  as  these 
could  be  true,  or  sliould  receive  the  least  ooun- 
tknance  in  a  court  of  law,  it  would  be  unsafe, 
either  for  the  king  or  any  of  his  suljects,  to 
live  in  or  near  a  corporation.  And  the  com"> 
plaint  made  by  the  dommons  in  parliament  21 
^4, 3,  that  the  increase  of  franchises  tended  to 
the  extinguishment  and  overthrow  of  the  com- 
mon law,  would  soon  be  made  good  to  the  pur- 
pose, when  such  ^at  bodies  of  men,  as  the 
corporations  withm  England  consist  of,  shall 
Jointly  have  a  power  albwedjhem,^  ^  Quidlibet 
'  impime  audendi,'  without  oeing  capable  of 
aepvation.  The  distinction  between  the  po- 
litic capacity,  and  the  natural,  to  subject  the 
one  to  punishment,  and  not  the  other,  was 
liramed  in  the  Jesuits  school,  to  encourage  sub- 
jects to  rebel  against  their  princes  ;  but  never 
.  yetso  fiir  improved  die  distinction  to  apply  it 
Uk  corporations,  which,  if  the^  had  thought  of 
it,  would  have  been  more  efi^cadous  to  their 
Durpose,  than  as  they  applied  it ;  assurance  of 
impunity  being  the  strongest  ai|piment  for  a 
commission  of  any  crime.  The  Case  being  of 
such  consequence  both  to  the  king,  and  his  sub- 
jects in  general,  I  shall  endeavour  to  examine 
it  by  the  rules  and  precedents  of  law.  that  I 
may  sever  what  is  mere  notional,  from  what  is 
of  substance  in  it.  I  forbear  to  trouble  the 
court  again  with  opening  the  whole  pleadings, 
hot  shaB  take  the  case  as  it  hath  been  opened : 
.  Wherein  die  general  qne^on  is,  *  Whether  by 

*  any  thing  disclosed  upon  the  pleadings,  it  ap- 
\  pear  to  the  court,  that  the  mayor,  citiasens, 

*  and  commonalty  of  London,  have  forfeited 
^  their  right  of  being  and  acting  as  a  body  po- 

*  UtiCy  and  subjected  that  right  to  bcfeizea  into 

*  the kin^l^'s bands?' 

in  statmg  of  the  question,  I  forbear  to  style  it 
a  franchise  or  liberty,  that  I  may  not  by  antici- 
pating pt^lude  the  force  of  Mr.  Recorder's  ar- 
:  foment,  Hiat  it  is  no  liberty  or  franclnse ;  but 


tions: 

1.  That  the  information  is  not  well  laid,  bo« 
cause  not  brought  asnunst  particukr  memben 
by  name,  whidi  ou^t  to  be  in  all  cases,  whcM 
the  ri^t  of  corporations  is  questioiied  er 
struck  at. 

3.  That  the  replication  is  worse,  importing  a 
contradiction  both  to  the  suppos^U  of  the  inior- 
roation,  and  to  itself  ;*  because  it  denieth  Lon* 
don  to  be  a  corporation,  whkdi  the  informalkNi 
albwed,  and  admitted  it  too,  to  be  a  eoipora- 
tion,  hyassigning causps  of  forfeiture. 

3.  That  no  judgment  can  be  given  upeft 
these  pleadings,  either  of  Seizure  or  Ouster ; 
not  of  seizure,  because  the  king  cannot  seize 
what  he  cannot  hold  when  seaed :  And  the 
body  poUtic,  by  which  name  it  is  sued,  camifit 
be  ousted  of  itself. 

The  greattriumph  Mr.  Recorder  had  ereioted 
upon  the  sti-ength  of  these  exceptions,  as  ftr 
an  assured  victory  already  obtained,  makes  it 
necessary  for  me  to  give  a  more  particular  an* 
swer  to  them,  than  their  weight  would  ether- 
wise  require.  For  the  authorities  cited  by  hia 
argue  very  little  to  this  purpose  :  And  indeed 
he  hath  been  so  unfortunate  in  quoting  i£  aa- 
thorities,  that  how  Uttle  so  ever  they  seem  to 
make  tor  him,  as  to  the  point  he  prodnceth 
them,  yet  they  flatly  make  against  him  in  ' 
some  other  material  point,  not  only  by  his  ail- 
thorities,  but  his  objections  themselves,  to  the 
form  of  the  information,  admit,  that  a  corpo- 
ration is  in  its  natare  separable  by  judgment  ef 
Ouster  agfainst  the  particnlar  members  by  their 
natural  names.  Tbe  opinion  of  my  lord 
Hales,  in  his  Common-place  ,book,  Quo  War- 
ranto, fol.  168,  pi.  7,  ar^es,  he  ilid  not  think 
of  the  indissoluDiii^  or  corporations. ;  but  it  is 
no  opinion,  that  tbe  only  way  to  impeach  them 
was  hy  a  suit  against  particular  persons ;  lor 
it  is  only  a  short  reference  to  the  cases  of 
Cusack,  and  others  of  Ireland ;  and  Farref 
and  others  of  the  Viivinia  company  :  Which 
cases  (as  also  that  of  Fisher,  Helden,  and 
others  of  the  borough  of  Hebmerley:  the 
case  of  the  Musicians,  and  the  Bermudas  oom* 
pany;  and  the  other  cases  cited  by  Mr.  Re- 
corder^ do  fully  prove,  that  corporations  am 
franchises,  and  may  be  aueblioned  and  im- 
peached in  the  very  pointof  being  corporations 
by  suks  of  Quo  Warranto.  And  they  do 
prove,  that  the  suit  may  be  brought  against 
some  particulsr  membera  by  name:  And 
against  the  rest  of  tlie  corporations  by  the  •ge- 
neral .words  ;  as,  *  £t  alios  libenw  hooiines,  at 
*  alios  burgenses,  et  alios  de  fratemitate,' 
And  these  general  words  are  material  snd  ope- 
rative ;   for  a  judgmenti  thereupoii  bind^  tb# 
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Itfii.  RoCL  !!.)  mhlstjpartiettlsr  meokbeft  by 
iwtne,  *  ctim  oirerBts  alits  ciribus  ciritaf 
J^oMhiV  /moment  trii^gHrentdontiroCfM^ 
tttrpttMiciXfaMr  men,  but  *  fldnw  cires,  ct  roc- 
»««fl«ora  WW.*  Vpdti  the  Writ  of  Error,  it 
Wn  ttMi^lMd  tifjpol)  tccdrd  as*  one  of  the  causes 
iJf  'El¥or,'1liit  judgment  Tvas  grnen  to  jont  the 
ovj^ponxioh  of  ilrose  liberties  ;  yet  no -parties 
hj  their  names  of  incorporation ;  but  jtidg^- 
tktsd  was  affirmed.  Aird  the  quere  that  is 
ftoade  bi  Rolls  2  Renort,  in  the  case  of Terrers 
Mich,  ily  Jae.  1,  Rot.  %)  and  others  of  the 
wir^an.  eom|»tty  ;  wlsether  the  corporation 
Were  barred  ?  probably  did  arise  from  m^  non- 
obacrnmee  <iff  the  records,  where  Jtidginent 
tNtt  given,  as  wei  against  the  '  alios  ^anta- 
tsres,'  as^e  partSenlar  men  made  parties,  fn 
%eiih  these  cases  the  suit  was  as  well  a^aiqst 
lihe  rest  of  (he  corporation  as  the  particnlar 
men :  The  appearance  by  Attorney  was  entered 
Ar  t>ofh,  and  the  plea,  as  well  in  the  name  of 
tiiefett,  as  the  particular  m^n,  and  judgment 
^giiast  borti.  And  the  judgment  against  the 
Irmnia  company  discharged  that  company. 
'  'Ivesejimd'the  other  precedents  promiced  by 
Mr.  Recorder,  do  prore,  that  the  king's  smt 
tM^  be  brought  against  particular  persons  by 
mme,  ittd  'apunst  the  residue  of  the  corpora- 
•iidn,  by  a  general  name  of  <  et  alios  homines ;' 
*0r  AgatMt  'partrctAar  persons,  and.also  against 
"the  corporation,  by  the  very  name  of  iiicorpo- 
Mtioo,  as  the  case  of  Bermtulas  company: 
^Btftlhey  ^o-not  Sf^giie  the  kins*  hatli  not  a  iiir- 
tiier^elsieiibn,  either  to  brinsr  ma  suit  for  qnes- 
tioiifaig  Hie  corporatii*n,  by  the  proper  name  of 
'kioorporaimn,  without  naming  ot  particnlar 
lieMon,  or  by  someotfier  gcneralname,  which 
-tf^ffioieiltly  describes  the  persons.  I  shall 
^tfl^en^ftre  apply  these  answers  to  the  objection 
"^mnraniedby  precedents  of  law;  that  where - 
<wer  Bttny  persons  are  jourtly  coi^cemed  in 
tikttifgt  or  dtseharge,  and  the  tang  hath  cause 
•of  «uit^^gafinst  thm,  he  may  sne  them,  either 
-by  'ntittnag'  some  particular  persons,  with  a 
jg€Htnk  reference  to  others  ;  or  he  may  sue 
•jsiily  bV areommenname  of  description,  with- 
'<Mrt  aonnttiiigthemrto  be  a*  corporation,  espe- 
«Mly''«t4iere  the-  genera!  name  sufficiently  de- 
i4taibes  ^  persoirs,  who  took*  this  corporation ; 
«ld^lliis^  wett  ibr  offences  at  common. law,  as 
^ttgwin^t  stalote  laws.  Where  murder  is  com- 
•iwtted  in*  the  day-time  in  a  walled  town,  <  tota 
"*  tillata  OB^ratttr ;'  and  so  for  repair  of  high- 
-'imys,  or  miisaixees  in  iitE;hways,  repairs  of 
-^rag*es,  sbmI  for  levring  or  the  hne  and  cry. 
^Aang-s  sujt  eitner  by  indictment  or  infor- 
-matiwi,  hath  seen  used  both  ways,  either 
HHSminv  'sotae'  few  particutar  inhabitants,  but 
«4ie)|im«ay«  with  a-general  reference  '  et  alios 
•«  iiiM)ihLiites,'  which  is  essential,  otherwise 
'iMilh  indictmetit  and  inftirmatSon  would  be 
-ttifti^t ;  or  ther  acre  frequently  only  by  the 
^ifciiii«l*'iia|fle' or  inhabitants,  williin  a  parish, 
'SfMi4redf,  or  county,  as  the  case  is,  without 
trnm^  'airy  particular  inhaintaBts  at  aH.  To 
u(vo4iMe  instaoocB^  of  ^kUsittaluite  wMdd  be  tn- 


'nnfte,  the  eases'fi  e^ii(BiitfjrMfti#  eul^oQi  sive 
•88iz«»«Bd  in  this  court,  flis  so  in  eases  of  <|ia» 
Warranto.  Rot.  15,  9S,  R.  a  Qm  Wamnlb 
^nbnat  the  inhaKtSBts  of  0ebbigTi,  ^nioi.  ST 
Etifta.  Co.  Ent.  537,]  fbr  nsintf  several  liber- 
ties, as  to  hold  a  court  of  pleas  oefere  the  bai- 
liff, and  choosing  two  aldermen,  ice,  upon  plea 
and  demurrer,  tudgment  of  seisEure  is  grrcn, 
*  et  quod  inhtfbitantes  capiantm-.'  A  Qno 
Warranto  brought  by  Genrard  the  ^aeen'k  At- 
torney, against  '  Homines  et  tenentes  M aneifi 
^^e  &ingps  Haarston  in  Com.  Bedford,'  [119. 
40  Elie.  R.  S8,]  for  chmnine  to  be  disfterged 
of  kniffhts  leases,  Sec.  they  pleaded  tbe  noandr 
to  be^ndent^esne;  Vi!d  their  pfea  was 
confessed,  and  judgment  fer  the  feenoirts,  widi- 
out  naming  any  particular  tenant.  TheSb 
general  names  of  inhabita&tB  and  teoonis  weie 
sufficient  descriptions  of  the  persons  whom  tttt 
king  sued ;  and  yet  this  suit,  by  those  names, 
wows  no  conclusion  that  they  were  a  corpora- 
tion. 8o  *  Cives,  Burgenses,  et  Connmuutas* 
of  soch  aj)Iace,  are  general  names  to  descrfte 
the  inhabitaDts  of  tro  place  by,  antecedent  t» 
their  being  a  corporation.  The  like  of  mayor, 
bailiff  and  bnrgesses,  mayor  and  citizens,  and 
Vpfmicnarii?'  where  but^esses  is  but  an  ad- 
dition of  the  name  of  an  officer  to  the  com- 
mon name  of  the  iiihid>itants,  and  properly  de- 
scribes the  persons  whom  the  kin;^  snelli.  By 
these  names  of  general  description,  they  ale 
capable  to  take  this  right  of  incorporatmi  Inr 
the  king's  grant.  The  grant  doth  not  enable 
them  to  take  this  right :  and  if  by  such  geaferai 
names  in  the  kind's  grant  tKey  may  take, 
there  can  no  reason  ne  assigned,  why  thej  may 
not  be  sued  by  ^e  same  name  they  took,  when 
they  are  questioned  for  this  right,be  the  name  of 
corporation  the  same,  or  any  other.  Upon 
pleadings  in  the  case  of  a  commoD  perssn, 
'  Major  et  Circs'  shall  not  necessarily  be  in- 
tended a  corporation,  without  it  be  especiaS|^ 
set  forth. 

Inter  Jerom  am!  Neal,  20  Efiz.  B.  R.  1  liSO- 
nard  106,  in  trespass  and  battery,  the  de- 
fendant pleads  Sjdisbury  an  ancient  ci^,  aad 
a  custom  theire,  that  if  any  afiray  be  comraitled 
upon  tmy  officer,  upon  complaint  to  the  mayor, 
he,  as  a  justice  of  peace,  mififht  send  for  tile 
offender,  andjustiffes,  under  the  cmnmoodmctft 
of  the  mayor,  to  bring  the  plaintiff  b^re  him^ 
And  on  demurrer  joined,  and  judgment  against 
the  defendant,  one  of  the  grounds  thereof  was, 
that  it  did  not  appear  that  Salisbury  was  a 
corporation,  altboagh  it  did  appear  that  Sdd- 
buiy  was  a  city,  and  had  a  mayor ;  mmA  less 
shall  it  conclude  the  Icing,  who  is  not  so  strict- 
ly bound  in  his  suits  as  common  persons  are. 
If  is  trae,that  in  the  case  of  M  aidenheod  tfacfe 
are  three  judges  against  Mountague,'  of  opt* 
nion,  that  they  need  not  set  forth  they  ore  a 
corporation,  because  fhey  are  not  questioned 
for  it  by  their  information,  but  supposed  to  be 
one,  and  questioned  only  for  a  market,  which 
they  claimed  by  the  king's  grant.  In  the  same 
ease  it  is  agreed,  if  they  had  been  sued  by  any 
•Ifaer  gaiml  name,  bat  the  very  name  of  m» 
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ooiIMtatioD,  tbey  thMld  not  beinlwd^ 
ponttioii,  according^  to  the  caie  of' the  king 

XDSt  the  corporatUm   of  Denbigh.    aZ 
ever  looks  into  the  reconl,  must  ooDdude 
Monnlaijfae's  ODinion  to  outweigh  that  of  the 
other  three  judges.    The  suit  against  them 
was  by  the  name  of  the  *  pontaiarii,'  the 
ipants  wliich  tliey  plead,  recite  the  coqwra- 
tion  of  the  '  pontenarii*  to  be  dissolved,  and  the 
mot.  is  a  new  grant  to  the  bndgemasters :  So 
^  that  there  was  no  rooiji  for  any  intendment,  that 
"it  was  a  corporation  before  the  grant,  against 
their  own  plea ;  but  that  which  seems  m  the 
case  to  bare  preserved  the  bridgemasters,  is, 
that  the  jud^s  inclined  to  an  opinion,  ^at  it 
being  for  maintenance  of  a  bridge,  which  was 
of  necessary  and  public  use,  the  grant  itself 
night  amount  to  a  new  incorporation,  which 
.  was  a  plain  waver  of  the  former  opinion ;   and 
if  the  three  judffes  had  continued  their  opinion, 
jod^ent  would  have  been  entered  for  the  de- 
fendant;   but  no  judgment  was  ever  given 
in  that  case :  So  that  mayor,  citizens,  and  com- 
monalty of  London  being  a  general  name,,  suffi- 
ciently describins:  the  perbons  against  whom 
the  suit  is  brought,  may  be  used  m  the  king's 
suits  without  ^ny  manner  of  conclusion  tome 
king.    But  in  the  next  place,  it  is  yet  stronger, 
where  one  of  the  articles  of  the  suit  is  for 
usurping  the  corporate  right,  that  prevents  all 
colour  of  pretence  for  any  conclusion ;  herein 
dits  case  differs  much  from  that  of  Maiden- 
bead,  as  to  the  form  of  the  information.    And 
in  such  cases,  where  the  questioning  the  right 
is  a  special  article,  the  foim  of  the  information 
is  the  same  against  all  corporatioos,  whether 
by  just  title,  or  altogether  usurped,  and  by 
wrong;   the  suit  sapposeth  them  all  to  be 
by  wrong,  and  usurped ;  and  whether  by  right 
or  wrong,  cannot  be  known,  till  the  title  by 
pleading  be  disclosed  and  discussed;  and  many 
times  not  then  neither,  because  the  liberty 
may  be  lost  by  default  of  pleading,  upon  Nihil 
dicU^   or   mispleader,   by  pleading  a  wrong 
title,  or  insufficiently  pleading  a  right  title. 

A  Quo  Warranto  *  contra  Pnepositum  et 
*  Buigenses  burgi  sive  villse  de  Cant,'  [B.  R. 
ft.  5  Car.  1.  R^.  38.]  for  claiming  to  be  a 
corporation,  and  divers  other  tiberties :  They 
plead,  that  they  claim  nothing  but  under  the 
Bishop  of  Bath  and  Wells.  It  ^pears  by  the 
plea,  that  they  had  no  good  iucorporation,  and 
judgment  might  have  been  entered  against 
them  :  But  the  bishop  obtained  a  grant  irom 
the  king  of  a  new  incornoration,  which  I  Imve 
seen  and  perused,  and  toereupon  a  Noli  pro- 
segui  was  entered. 

A  Quo  Warranto  against  the  commonalty 
tof  the  city  of  Canterbury,  [HU.  Car.  1.  Rot. 
25.3  for  claimingto  be  a  corporation,  and  divers 
oUier  liberties :  They  plead  to  all,  and  several 
issues  taken  in  several  parts  of  the  plea,  and 
^mu:hes  assigned  to  others  for  a  lorfeiture. 
Quo  Warranto  amidst  &e  bailiff  and  aldermen 
of  New  Radnor  [B.  R.  Mkh.  20  Jac.  1  R.  17.] 
is  of  the  same  natui'c ;  and  multitudes  of 
others  I  could  producej  where  the  suit  is  brought 
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in  the  same  fonii  as  out's,  to  question  the  rigbt 
of  a  corporation  against  them  by  their  cor[io- 
rate  natne.  * 

My  last  answer  is,  that  where  the  king.pro-; 
ceeds  for  a  forfeiture  upon  breach  of  condition, 
the  right  is  not  determmed  till  jadti^meiit  ot  sei- 
zure ;  for  it  is  a  mistaken  ground,  tliat  tbrfei- 
turesto  all  purposes  relate  to  the  time  of  the 
forfeiture :  For  as  to  copyhold  estates,  ofEccs, 
and  liberties,  in  case  of  the  king,  which  may 
be  determined  by  breaches  of  fact>  they  are  not 
avoided  till  the  tact,  which  causes  the  forfeiture, 
be  found  upon  record  :  So  that  the  suit  is  well 
grounded  against  them  by  the  non^  ot*  mayor, 
citizens,  and  commonalty :  for  they  continue 
such  till  seizure,  and  till  then  are  a  corporation 
dejaclo. 

Q.  I  shall  be  short  in  my  answers  to  the  ob- 
jections to  the  replication,  because  they  are  in 
effect  already  answered  by  what  I  have  said. 
The  traverse  of  the  title  by  pre$M;nption  is  pur- 
suant to  the  sopposalof  the  inibrmation,  which, 
snpposeth  they  have  usurjMid  that  very  liberty, 
and  puts  them  upon  shewing^their  title  by  that 
name ;  even  put  the  case  they  have  a  good 
title  by  that  name,  by  this  patent,  or  by  act  of 
parliament,  and  they  will  wave  it,  and  set  up  a 
title  by  prescription.  And  this  was  done  in 
the  ease  of  Canterburv  before,  and  in  the  case 
of  New  Malton:  [Trin.6.  Jac.  1.  Rot.  3.] 
wliere,  upon  the  very  same  information  as  our's 
against  the  biQliff  and  burgesses  of  New  Mal- 
ton io  Com.  £bor.  they  pleaded  their  title,  to 
their  corporation  by  prescription,  and  issue 
taken ;  and  it  proved  fatal  to  tnem  ;  for  verdict 
and  judgment  went  against  them. 

Then  for  the  eootr^riety  of  the  replication  to 
itself^  none  appears  ;  for  the  traversing  of  the 
prescription  by  such  name,  is  no  denial ;  but  it 
may  be  a  corporation  by  prescription  by  an- 
other name,  or  it  may  have  that  name  also  by 
grant.  And  the  fortner  replication  is,  that  as- 
suming upon  themselves  to  be,a  corporation  |»y 
that  name,  they  committed  the  several  acts, 
which  are  assigned  for  breaches.  And  that  is 
the  only  advantage  the  king  hath.  By  infor- 
mations of  Quo  Vl^arranto  he  may  ^0  upon  the 
title,  and  take  advantage  of  any  defect  therein, 
or  of  the  pleadmg  thereof,  and  may  also  as- 
sign breacnestbr  a  forfeiture,  as  is  held  in  the 
case  of  Maidenhead  bridge.  In  the  case  of 
Canterbury,  issue  was  taken  upon  some  liber- 
ties, breaches  assigned  to  others.  The  king 
may  plead  several  pleas,  and  take  several  issues 
and  demur  to  part,  as  he  shall  be  advised. 

3^  The  obiection,  that  no  judgment  can  be 
given  upon  tnese  pleadings,  aris^  princiMlly 
upon  two  notable  errors,  against  plain  and  ex- 
press authorities  of  law. 

(1^  That  noth'mg  can  be  seised  into  the  king's 
hand,  which  the  king  6annot  hold  and  enjoy 
when  it  is  there. 

(12)  That  every  judgment  upon  a  foifeituns 
ought  to  be  a  judgment  of  Ouster. 

lliese  mistaken  grounds  having  been  so 
often  made  use  of  by  Mr.  Reoorder,  in  other 
parts  of  this  azgoment,  for  supporting  «  sup* 

i£ 
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position,  that  a  corporation  cannot  be  forfeited, 
1  shall  (to  avoid  repetition)  leave  them  to  be 
considered  when  I  come  to  his  main  argument ; 
and  therefore  shall  proceed  to  consider  the 
preliminary  points  moved  relating  to  the  mat- 
ter ;  viz. 

First,  Whether  the  right  of  incorporation  of 
being  a  body  politic  may  be  forfeited,  or 
seized  into  the  king's  hands  P 

Admitting  it  may  be,  then, 

Secondljyr,  Whether  the  acts  of  Common 
council,  or  the  members  assembled  in 
common  coancd,  which  is  all  one,  may 
work  siich  forfeiture,  or  cause  of  seizure  ? 

First,  As  to  the  point,  I  must  confess  the 
weakness  of  my  understandbg,  that  upon 
what  hath  been  offered  from  reason  or  autnO' 
rities  of  law,  I  cannot  apprehend  it  rendered  in 
the  least  doubtful  to  a  court  of  law,  whatever  it 
may  be  in  a  common  hall,  and  public  assem- 
blies of  the  city,  where  strong  lungs  have  a 
fireference  before  a  rational  hes^,  but  that  the 
right  of  being  a  body  politic  may  be  forfeited, 
or  suspended. 

It  was  moved  as  a  doubt  by  Mr.  Solicitor, 
but  as  a  vulgar  error  obtruded  Irom  public  prints 
upon  the  unthinking  and  unwary  citizens  ; 
which  possibly  gave  encouragement  to  the 
many  exorbitances  committed  within  the  city, 
and  particularly  to  those  now  laid  to  their 
charge  ;  and,  1  thought,  sufficient  had  been 
spoken  by  Mr.  Solicitor  to  have  prevented  the 
growth  of  so  mischievous  an  error.  But  for 
that  Mr.  Recorder  did  ex  animo  espouse  that 
opinion,  as  if  no  man  were  in  his  right  wits, 
that  did  not  concur  with  him  in  opinion,  and 
as  if  there  were  something  in  it  indeed,  hath 
laid  his  main  stress  upon  it,  and  erected  it  as 
his  palladiom  to  defend  the  city  bv.  And  pro-^ 
babfy  this  image  (for,  if  examined,  I  fear  it  will 
prove  no  other  than  a  work  of  imagination) 
may  make  that  impression  upon  some  men, 
^  that,  conceiting  themselves  to  be  citizens  and 
aklermen  of  an  invincible  and  immortal  city, 
incapable  of  dissolution,  they  may  dream  of 
being  an  independant  commonwealth  within  a 
kingdom,  and  unaccountable  to  the  king,  or  his 
laws.  It  is  therefore  made  necessary  for  me 
(with  your  leave)  to  mis-spend  some  of  your 
time  in  speaking  agam  to  this  point ;  which  I 
•hall  do. 

1.  By  briefly  stating  what  this  right  is, 
whence  it  ariseth,  and  for  what  purpose  it 
was  framed  or  introduced  ? 

9.  I  will  examine  the  reasons  and  gronnik 
vrodaced  bv  Mr.  Recorder,  why  it  euunot 
De  forfeited  ? 

^.  Then  I  shall  offer  the  reasons  and  au- 
thorities of  law,  that  it  may  and  hath 
been  forfeited  and  seized  into  the  king's 
hands. 

In  speaking  to  all  which  I  will  not  so  far 
distru^  the  memory  of  the*  Court,  as  to  repeat 
what  hath  been  so  well  urged  by  Mr.  Solicitor 
irom  reason  and  authorities,  but  shall  endea- 
▼ourto  avoid  it  what  I  can. 

4.  Astoth^first  thing  proposed, this nght 


of  a  corporation,  aggregate  of  auny ,  (to  which 
I  shall  confine  wy  £sc^iirses,  bebg  the  only 
thing  under  considenitioD)  is  a  right  grantod  to 
many  natural  persons  to  be,  hare,  enjoy,  and 
act  as  one  body  and  penon.    It  oonfera  <  jus 

*  Personce,  et  Personam  cfficit,'  whidi  oar  law 
books  express  by  the  names  of  Persona  Politka, 
and  Coipus  Poutiqom,  and,  as  such,  is  capa- 
ble of  all  civil  rights,  both  *  habendi  et  agendi.' 
The  instruments  of  creation  of  this  ri|4it,  and 
the  claims  thereof  upon  pleadings,  do^eat  de* 
clare  tlie  nature  of  it,  viz.  *  Quod  homines  In- 

<  habitantes.  Gives,  Burgenses,'  or  suc^  olhcr 
general  name,  describing  the  persons  who  are 
to  take,  '  sint  unum  Corpus  Corporatum  re, 

<  fiicto,  et  nomine.'  And  when  prescriptioii 
is  made  for  a  body  politic.  Sec.  '  Quod  Uo- 
'  mines  et  Cives,'  or  '  Homines  et  BaigenBes 

*  sunt,  et  a  tempore  ci^as,'  &c.  *■  fuenmtunum 
'  Corpus  Corporatum  re  et  facto  per  BomeB.' 
So  that  it  is  something  more  than  a  notion,  or 
mere  name,  Corpus  Corporatum  iiilly  ex- 
presseth  it,  a  body  made  up  of  several  visible 
EMMlies  *  in  unum  ooHectaet  vinculo  Juris  unita.' 
And  a  corporation  is  every  whit  as  visible  a- 
body  as  an  army :  for  thoiigh  the  oommiaaioB 
or  authority  be  not  seen  bv  every  one  ;  yet  the 
body  united  by  that  authority,  is  seen  by  all 
but  the  blmd  ;  and  if  the  kmg  or  the  law  de* 
mand  the  authority,  it  must  be  produced  and 
shewn,  and  is  as  visible  in  the  eye  of  the  law,  aa 
any  other  right  whatsoever,  whereof  DBtaral 
persons  are  capable*  It  seems  strange,  and 
almost  beyond  all  excuse,  that  the  Recorder  of 
London  should  never  have  seen  that  great 
body  politic  assembled  ;  unless  he  will  excnie 
himself,  that  he  is  the  mouth  of  the  cky,  and 
not  the  eyes.  Sir  James  Bagg's  case,  Co.  11, 
b.  allows  it  to  be  such  a  right,  that  every 
member,  separately  considers,  hath  a  five- 
hold  therein  ;  and  all,  jointly  considered,  have 
an  inheritance  which  may  go  in  succession.  It 
is  the  same  right  which  the  Civilians  style  Col- 
legium, or  Universitas,  and  so  styledf  here  in 
Bracton's  time ;    sdl*    '  Si  Rex    **^"""'"  '* 


'  alicui-^Universitati  sicut  Civibus  vei  Borgea- 
<  sibus.'  [Lit.  350.  Bract  38,  f.  56.  Co.  10, 
b.  fo.  14.] 

Natural  persons,  as  such,  are  c4paUe  of  tak- 
ing and  holding  this  right.  It  is  neither  taken 
nor  held  in  their  politic  capacity,  but  their  na- 
tural ;  for  man^  men,  as  men,  are  capable  of 
union,  which  is  evident  by  the  cbaAers  ef 
creation,  and  the  pleadings  in  all  soch  eaaei ; 
it  is  *•  Homines  et   Borgenses,  Homines  eft 

*  Cives,'    who  are  constituted  <  unum  Coipae 

*  Corporatum.*  And  as  the  natural  persons  am 
an  essential  pali  constituting  the  body  politic  ; 
so  all  theoporatiois  and  exerdae  of  this  right 
are  only  perform  1  by  the  natural  persons, 
31  Ed.  4,  fol.  14.  'hat  book  and  other  autho- 
rities, are  express  in  the  point ;  though  in  a 
case  so  evident,  there  needed  no  authority. 
And  therefore  when  the  ouestion  is  of  Non 
user  or  abuser  of  franchises  oy  a  corpotaliqp,  it 
must  of  necessity  be  intended  tor  some  acts 
or  n^gligeaoe  of  the  natural  penonsi  or  ftboev 
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offieen  thai  are  employed  by  them.  And  the 
question  will  rest  only  upon  this,  what  acts,  or 
what  omissioDs  of  the  natural  persons,  will 
afiect  this  right,  wherein  all  the  members  of 
the  body  have  an  interest  P 

This  right  is  m«nelv  of  homan  institution  ; 
and  tbermre  as  to  its  birth,  form,  extent,  or 
-limits,  is  divected  and  supfiorted  by  the  muni- 
cipal laws  of  each  country,  and  therefore  for 
that  reason  is  styled  by  our  iiooks  pcriitical.  By 
the  constitution  of  our  laws,  this  right,  as  all 
jurisdictions  and  franchises,  is  lodged  in  the 
erown,  and  thence  only  is  derived.  Bracton 
unott  the  question,  '  Qnis  conoedere  possit  li- 

*  nettates,  et  (|utbu8  et  qnaJtter  transtenintur  P' 
thus  resoiVes  it:  *  Dominus  Rex  habet  omnia 

*  Jura  in  manu  sua,  quee  ad  Comnam  et  Re- 

*  galem  pertinent  potestatem,  et  Regni  ^ber- 

*  naculum ;  habet  etiam  Justttiam  et  Judicium, 
'  qam  sunt  Jurisdictiones  ;  habet  etiam  ea  quae 

*  ad  Pacem  pertinent.    Ea  quce  dicuntur  Pri- 
'  vil^a,  lioet  pertin^ant  ad  Coronam,  possuat 

*  ad  Priyatas  Personas  transierri,  sed  de  gra- 

*  tia  ipsius  Regis  spedali.'  And  then  sheweth, 
that  such  grantees  as  usufructuaries  may  enjoy 
them,  *■  doneo  amiserint  per  abusum  vel  non 
'  osum.'  The  whole  current  of  our  books  to 
this  day  concur  with  this  ancient  author  in  this 
iKMDt,  that  non^  can  make  a  corporation  but  the 
King  ;  such  power  cannot  be  prescribed  for,  it 
bso  inherent  to  the  crown,  l^e  principal 
case  was  of  the  Whitelawers  in  London,  who 
prescribed,  that  by  the  custom  of  London,  the 
men  of  any  art  or  mystery  might  act  as  a  guild 
or  iratemity,  and  were  capable  of  a  devise  ; 
and  plead  their  custom  confirmed  by  several 
charters ;  and,  no  doubt,  would  have  pleaded 
some  of  the  acts  of  parliament  now  pleaded,  if 
the  learned  counsel  nad  then  thought  there  had 
been  any  thing  of  force  in  them.  Judgment 
was  given  against  Aem,  for  that  none  had  such 
power  but  the  king.  In  that  case  it  appears, 
that  the  abbot  and  prior  of  Westminster  were 
one  entire  corporation,  and  divided  by  the  king, 
and,  aAer  the  severance,  a  Quare  impedit 
mnintained  by  the  prior  against  the  abbot. 

Somecorpo^tions  are  by  the  king  alone,  as 
dean  and  chapter,  mayor  and  commonalty ; 
some  by  the  pope  alone ;  some  mixt,  by  the 
king  for  their  temporal  possessions,  by  the 
pope  for  their  spiritualties.  Whether  the  king 
grant  them  by  charter  out  of  parliament,  or  in 
parliament,  or  by  act  of  parliament,  the  king  is 
still  the  donor,  and  the  fountain  and  spring 
from  which  this  and  all  other  UbertieB  flow. 
PBro.  Gorporat.  34.1  A  title  by  prescription 
idways  supposeth  a  'grant  in  or  out  ef  parlia- 
ment, ana  is  allowed  by  law  for  suj^orting 
long  possessions,  grounded  upon  ancient  grants 
bmre,  time  out  of  memory  ;  but  by  what  title 
soever  these  or  any  ^ther  rights  are  derived 
down, ^whether  grant  or  prescription,  their 
nsibMes  remain  the  same,  and  they  are  go- 
vvnfA  by  the  same .  rules  of  law,  and  are 
equally  snIjMt  to  the  like  civil  accidents,  the 
one  as  well  as  the  otiier. 

qrhehslthiBg  inqmrable  into  thw  headii. 


To  what  .end  and  purpose  such  corporations 
were  elected,  and  allowed  by  the  policy  of 
our  laws. 

The  general  intent  and  end  of  all  civil  incor- 
porations is  in  order  to  better  government.  Go- 
vernment relates  principally  either  to  persons 
or  tilings :  that  wbich  relates  principally  to  per- 
sons may  be  properly  called  general  govern- 
ment ;  because,  properly  speaking,  persons 
only  are  the  subjects  of  government.  That 
which  relates  to  thin^  is  palled  special  go- 
vernment, because  limited  to  the  managery  of 
particular  things,  asltrade,  eharity,  and  such 
like  ;  for  the  government  whereof  several  com- 
pani^  and  corporations  for  trade  were  erected, 
and  several  hospitals  and  houses  for  charities. 
Of  this  nature  are  the  Trinity  Houses  for  regu- 
lating navigation  ;  and  so  the  College  of  Physi- 
cians, the  Corooration  of  Parish-Clerks,  and  a 
multitude  of  other  special  corporations  in  Eng- 
land. The  only  end  of  erecting  these  special 
corporations,  was,  for  the  better  order  and  go- 
vernment of  the  several  matters  specially  com- 
mitted to  their  care. 

The  corporations  for  general  government 
onlv,  ape  those  of  cities  and  towns,  mayor 
and  citizens,  mayor  and  burgessess,  mayor 
and  conomonalty,  and  such-like.  The  corpo- 
rations, as  they  are  for  Ae  ^vemment  of  mea 
only,  having  nothing  especially  committed  t^ 
their  incorporation,  so  they  are  erected  for  no 
other  end  or  purpose  than  government.  And 
if  either  at  the  time  of  the  incorporation, '  wbich 
very  lew  are,  or  afterwards  they  have  any  spe- 
cial matter  committed  to  their  care,  it  is  purely 
collateral  to  the  ends  and  desAgnof  erecting 
these  sort  of  incorporations  witliin  cities  and 
towns.  This  appears  by  the  charters  of  crea- 
tion both  ancient  and  modem  ;  the  form  is 
much  the  same,  whi^h  is  af\er  ih\k  manner  -: 
Nos  volentes,  quod  de  ctetero  imperpetuum  in 
eadem  Civitate,  Burgo,  aut  Villa  [as  the  case 
is]  Libertat'  et  Ihrecinct'  ejusdem  habeatur 
unus  certus  et  indubitatns  modus  pro  custodia 
pads  nostrse,  ac  pro  boqo  regimine  et  guber- 
natione  Clvitatis,  Burgi,  et  Villee,  ac  Populi 
ibidem  inhabitantium,  et  aliorum  tllic  con- 
fluentium  ;  et  quod  Civitas,  Burgus,  aut  Villa, 
pace  Concordia,  et  quiete  sint,  ad  formidi- 
nem  et  terrorem  malorum  delinquentium,  et 
inprspmiumbonorum;  ac  etiam  ut  pax  nostra 
ceteraque  facta  justitia  et  bono  regimme  ibidem 
melius  custodiri  valeant  et  possint.^  These 
are  the  grounds  upon  which  corporations  ara 
erected. 

The  limits  and  extents  of  their  corporations, 
and  jurisdiction,  are  limited  W  their  charac- 
ters ;  and  there  is  a  plain  difference  made  in 
many  charters  between  this  and  otiier  liberties, 
as  to  the  end  of  granting  ;  this  being  erected 
only,  *  pro  bono  regimine,'  bein?  a  burden,  and 
chai^eable,  in  the  execution  of  that  public  trust. 
Many  other  liberties  and  pririleges,DOthof  ease 
and  profit,  are  granted  to  them  '  pro  mdiors 
<  sustentatione' of  those  charges,  which  the  go^ 
yernment  would  necessarily  require.  Since 
the  Statute  of  Mortmain  they  cannot  purehass 
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witliout  A  speciah  Non  OIniante.  They  cannot 
en^>8sti7ine,  by  excluding  fareigfoers  ;  Norris 
aua  Stap's  case,  Hob.  1211.  So  that  no  private 
beueiit  can  be  assigned  to  he  the  end  of  «rect- 
ing^  theni.  The  power  of  making'  by-laws, 
wliich  is  incident  to  a  corporation,  is  only  for 
better  o^overnment :  and  by  that  rule  they  must 
be  judged. 

Ilaving  considered  the  nature  of  a  body  po- 
litic aggregate,  whence  it  flows,  and  for 
wliat  purpose  it  was  erected, 
t.  I  proceed  toexamine  the  grounds  and  rea* 
sons  produced,  why  it  cannot  be  fbrf^ted, 
or  seized  into  the  kinff's hands? 
Many  things  were  produced  by  Mr.  Recor- 
der, to  make  good  his  assertion,  mote  *  ad  cap- 
*  tandum  populum,'  than  to  persuade  a  court 
of  jaw.  I  will  not  nuK-spend  your  time  in  pei-us- 
ing  the  jocular  part«  m  the  argument,  which 
may  make  the  citizens  smile  one  way,  and  the 
learned  in  the  law  another  way  ;  but  I  shall 
collect  together  what  seems  to  have  any  force 
of  argument.   The  grounds  the  argument  went 
upon  seem  to  be  these: 

(1)  That  a  corporation  is  no  liberty  or  fran- 
chise, but  a  mere  capacity  of  suing,  and 
being  sued. 

(2)  That  a  corporation,  in  its  nature,  is 
not  capable  of  being  forfeited  ordissolTed. 

!3)  That  it  cannot  be  surrendered. 
4)  That  the  forfeiting  or  dissolving  of  any 
corporation  was  never  put  m  practice,  nor 
90. much  as  came  within  the  compass  of 
a|iy  man's  imagination. 
(1)  As  to  the  ikst,  A  corporation  is  no  li- 
berty, but  a  csjiacitjr.  Now  it  is  proved,  evta 
just  lis  all  the  rest  will  appear  to  beproved,  by 
strong  averments^  and  quotations  orbooks  that 
move  no  such  thing.  The  authmties  were  1 
Inst.  350.*Bro.  title  '  oorporation  and  capaci' 
ties.*  In  the  Institutes  the  words  are,  *  a  body 
'  politic  is  a  body  to  take  in  sueoession,  iramed 
'as  to  that  capacity  by  policy.'  The  autho- 
rity is  express  against  him,  that  a  body  or  per- 
son fMihtic  hath  a  capacity  to  take  in  succession  < 
and  is  not  a  mere  capacity ;  and  the  other 
words  of  the  same  author,  are,  *  and  made  into 
a  body  and  capacity  to  take  and  grant :'  so  that 
this  authority  iaib ;  it  neither  proves  it  no  liber^ 
nor  to  be  a  mere  capacity. 

That  of  Bro.  tit.  Corporation,  proves  less,  for 
capacity  is  of  larger  signification,  and  incident 
to  natural  persons,  as  well  as  corporate  persons,- 
^d  such  instances  are  set  down  unaer  that 
title  of  Alienees,  Sec.  and  it  is  a  grpat  imputa- 
tion to  the  memory  of  so  learned  a  person,  that 
be  should  think,  that  corporations  and  capa- 
cities were  synonymous,  or  that  he  should  tau- 
tolugize  in  lytitlein  an  Abridgment. 

The  definitioQ  Mr.  Recoraer.  gives  of  a  cor-' 
noration,  *  that  it  is  a  capacity  of  suing  and 
being  sued,'  whit:h  seiTed  him  for  many  a  jest 
in  bis  discpurse,  is  no  better  than  to  J^ne  a 
moA  to  be  <  animal  bipes,'  or  which  is  nearer,  a 
mere  cafiacity  of  walidog  withtwo  feet.  Al- 
though authorities  fiiil^  and  prove  not  the 
matter,  yet  U  is  of  that  importanoa  to  the  caiiaei 


on  be  no  fiberty,  that  spinethM| 
upon  to  make  it  oat    Psrtf 


that  a 
must  be 

it  be  admitted  to  he  a  liberty,  tiie  anttMriliM 
will  be  too  strong,  that  every;  liberty  mk 
franchise  carries  with  it  a  coiidition,  that  il 
be  used,  and  well  used,  the  breadi  of  whid 
will  amount  to  a  forfeiture.  And  tfaciefere, 
when  nothing  else  can  be  found  to  prove  it  bo 
liberty,  recourse  must  be  had  .  to  the  negadia 
ai^gumeat,  backed  with  strong  averments,  thit 
it  was  never  so  stiled  in  any  anthori^r  of  li«r, 
except  in  one  case,  in  the  town  of  Hcbndy, 
Go.  £nt.  Quo  Warranto,  and  Mr.  Noy's  sii- 
mon  in  Hayward  and  Pulcher's  case,  grnmiM 
only  upon  the  case  of  Helmsly .  But  one  awiN 
low  makes  no  spring ;  and  it  was  well  BIr. 
Recorder  spied  it  in  that  case,  otherwise  tin 
averment  had  been  without  any  ezoepcion. 

If  the  point  had  rested  upon  thatpneedeni; 
and  Mr.  Noy's  opinion,  it  woukt  have  belter 
authorities  ior  it,  than  any  could  be  prodoeed 
against  it  But  there  are  multitades  of  anth^ 
rities,  whereby  corporations  are  not  only  eaOe^ 
but  appear  to  be  liberties  and  innchises;  sere* 
ral  have  been  cited  by  iVIr.  Recorder,  bat  nH 
seen,  or  overio(4ced  by  him. 

In  the  case  of  Cusack  and  others  rPuch.  If, 
Jac.  1,  Rot.  d.l  in  all  theparts  of  the  record  it 
is  stiled  a  franchise  or  liberty ;  and  porticaliriy 
in  the  continuance,  *  Curia  advisare  volt,'  imI 
time  taken,  to  advise  upon  it  as  a  libettr.  9$ 
in  the  case  of  Farrer  [Mich.  3,  Jac.  1,  R.  90.] 
and  others  of  the  Virginia  company  throogkoot 
the  record  stiled  a  liberty  and  franchise,  evci 
in  the  judgment  itself.  Mr.  Noy  knew  of 
these  cases,  and  many  more  before  duslinK; 
but  knew  it  to  be  the  guise  of  learned  mea,  ia 
clear  cases,  and  of  daily  ezperienee,  not  It 
repoit  many  autiiorities. 

The  records  of  the  cases  cited  by  Mr.  Recor- 
der of  the  borough  of  Hebmeriy,  the  gmo  of 
the  Musicians,  and  B«rmudaa  comjMuiy,  &e. 
do  all  call  it  a  franchise  or  liberty,  \T.  6,  Jab 
1,  R.  3,  Hil.]  The  cases  I  have  already  dlei 
do  so  too ;  against  the  bailiff  and  burgev  af 
New  Malton ;  ^  against  the  mayor  and  commoan 
alty  of  Cantarbury  ;  against  the  portiere  sad 
burgess  of  Chard,  [3  Car.  1,.  R.  25,  P.  5,  Car. 
1,  R.  28.]  Many  more  I  have  perosed,  hot 
conceive  it  too  mudi  to  troublie  the  coart  with 
them  at  present  It  is  certamly  true  in  all  dii 
records  of  Quo  Warranto,  where?  er  these  ii 
a  special  article  against  a  corporation  for  bcioy 
a  body  politic^  it  is  always  impeached  by  the 
name  of  a  franchise  ami  liboty  ;  and  tDski- 
tudes  there  are  of  that  nature.  And  inaocfcar 
a  case  I  omit  to  mention  the  writs  of  Bfoft 
Omittas,  for  entering  into  corpoiatioBS,  aad 
the  returns  of  their  fiulifis ;  which  make  oat 
evidently,  that  corporationa  are  franchiseiS  tad 
the  limits  of  the  corporatioB,  and  the  limits  of 
the  firanchises  are  all  one. 

(2)  The  next  argument  m  drawn  from  the  na- 
ture and  qualities  of  bodies  politic,  that  ihey  aia 
invisible,  immortal,  impeccxble,  andtheraero 
impatible,  with  a  lai^  jargon  of '  non  eoi^  rt 
'  ens  rationis.'    CertMnfy  this  «ii;ga«Niit  wtf 
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fetched  from  the  s  clouds  at  the  city's 
chaige ;  and  it  cost  them  dear :  For  I  cannot 
believe  it  coald  enter  into  the  reason  of  any . 
man,  much  less  of  learned  men,  that  a  body 
framed  by  the  policy  of  man  can  be  immortal ; 
or  that  a  bodyj  compacted  of  many  bulky 
visible  bodies,  can  be  invisible;  or  a  body, 
whose  Tery  parts  and  members  are  mortal,  is 
in  ite  ofrn  nature  immortal.  Mr.  Recorder 
admits,  that  the  death  of  all  ends  the  corpora- 
tion ;  and  therefore  if  any  learned  men  have 
used  SQch  hyperbolical  expressions,  most  cer- 
tainly they  i^ever  intended  the  citizens  of 
Irfindon,  or  other  populous  town  or  city  within 
Bttgland,  of  whom  tne  question  is,  bnt  of  some 
corporation  in  Utopia,  where  the  citizens  nei- 
ther eat,  drink,  nor  die,  or  at  least  of  some 
corporation  that  never  had  other  existence  but 
in  the  brain. 

The  authorities  cited  were^  Co,  1  Inst.  9, 
Bulstrod.  233,  21  Edw.  4,  19.  and  many 
others ;  and  many  more  might  have  been  cited, 
and  to  as  much  purpose ;  as  Co.  tO,  fbl.  32, 
Sutton's  Hospital,  bnngs  in  a  whole  regiment 
of  authorities  speaking  to  the  same  purpose.  I 
do  not  remember  that  book  was  cited,  and  there 
was  reason  for  it;  for  in  conclusion  it  spoils 
theai^ument,  viz.  that  these  expressions  are 
of  corporations  in  abstracts,  not  coupled  with 
particular  men  of  this  or  that  town,  where  the 
men  act  all,  and  the  corporation  doth  nothing 
otherwise  than  what  the  men  do.  If  it  be  con- 
siderod  abstracted  from  particular  men,  it  is 
bat  a  bare  right  and  coupled  in  the  notion  of  it 
with' men  in  general^  who  are  the  proper  sub- 
jects of  government,  and  remains  oniy  in  notion, 
and  may.  well  enough  sustain  these  epidiets 
which  have  been  ffiven  it,  as  all  other  rights 
and  notions  may ;  ont  whilst  it  remains  such, 
it  can  no  more  sue  or  be  sued,  than  commit 
treasons,  felonies,  riots,  or  othifer  trespasses, 
either  against  the  government  or  particular 
men ;  neither  hath  it  any  existence  in  re  et 
/acto,  but  in  the  brain. 

The  case  indeed  that  is  cited  1  Inst.  9,  is  ap- 
plicable to  any  particular  corporation ;  the  case 
IS  thus  put :  If  a  man  gives  lands  to  a  mayor  and 
commonalty,  or  other  body  aggregate,  consist- 
ing of  many  capable  persons,  without  naming 
OQCcessors,  the  law  construeth  it  a  fee  simple, 
because  in  judgment  of  law  they  never  die. 
If  this  be  any  authority,  it  is  from  the  immor- 
tality of  many  persons  capable,  for  they 
are  the  persons  who  are  said  in  judgment 
of  law  not  to  die.  Where  my  lord  Coke's  sense 
IB  plain,  diat  these  natural  persons,  though 
oapable  to  take  in  their  natural  capacities  joint- 
ly, which  the  law  would  adjudge  an  estate  for 
hres ;  yet  the  grant  being  made  to  th^m  by 
tbeir  corporate  name,  they  take  in  that  capa- 
city, and  the  g^rant  is  not  determinable  upon 
their  death,  but  shall  continue  with  the  cor- 
poration whilst  it  coutinueth.  That  my  lord 
Coke  never  dreamed  of  immortality  of  a  body 
poUtic,  MIy  appears  in  his  writings :  1  Inst.  IS,. 
where  he  puts  the  case  insist^  on  by  Mr. 
Recorder  of  a  dissolutiou  by  d«ath  of  abbot  and 


monk.  He  after  puts  the  case  generally  of 
other  corporations,  as  dean  and  chapter,  mayor 
and  qpmmonalty :  If  lands  be  given  to  them^ 
and  the  corporation  b^  dissolved,  the  lands 
shall  escheat  to  the  donors,  upon  a  condition 
in  law :  m  the  first  grant,  if  the  law  raise  such 
condition  upon  grant  of  lands,  much  rather 
doth  it  upon  the  g^-ant  of  the  incorporation, 
where  the  intent  ot  the  donor  is  as  special,  and 
upon  a  greater  trqst.  That  my  lord  Coke  un- 
derstood it  of  other  dissolutions  than  by 
death  only,  he  refers  in  the  marffin  to  the  case 
of  the  Knights  Templars,  which  was  not  dis- 
solve<l  by  the  death  of  the  members.  That 
corporations  were  dissolved  many  years  before 
the  statute  DeterrisTemplariorum,  17  Edw.  2, 
the  statute  recites,  the  corooration  was  dissolv- 
ed, and  that  the  king  ana  several  other  lords 
had  entered  upon  all  their  kinds  and  escheats  i 
The  judgment  of  the  parliament  Was,  they 
were  well  dissolved,  and  the  lords  well  intitJed 
by  escheat,  as  the  law  stood ;  and  therefore  by 
act  settles  them  upon  the  Hospitallers.  Thw 
corporation  was  dissolved  by  the  pope,  and 
upon  the  ground  of  Non  User.  The  end  of 
their  corporation  was  for  guiding  Christilia 
pOgrims  to  the  Holy  Land  and  Jerusalem^ 
which  the  Saracens  and  Tnrks  baring  overrun^ 
and  possessed  themselves  thereof,  the  mem- 
bers of  the  order  never  came  there,  but  dispos- 
ed of  themselves  in  several  parts  of  Christen- 
dom. The  order  was  erected  by  pope  Honorius, 
21  H.  1,  A.  D.  1120^  and  was  dissolved  by 
Clemens  Qointus,  4  Ed.  2,  a.  d.  1311,  13 
years  before  the  statute:  and  their  spiritual 
corporation,  which  was  the  principal,  being 
dissolved,  the  power  of  holding  lands,  confer- 
red by  temporal  princes,  determined,  2  Inst.' 
431,  and  H.  432. 

1  Inst.  fol.  J 02.  the  case  is  put  where  the 
tenant  held  by  Homage  Ancestrel  of  a  body 
politic  dissolved  ;  the  homage  is  gone,  though 
a  new  corporation  be  founded  by  the  same 
name.    That  my  lord  Coke  never  entertained 
such  an  opinion,  appears  by  his  argument  in 
the  case  of  the  dean  and  chapter  of  Norwich, 
when  attorney  general.    His  mistress's  heart 
was  much  upon  that  case  to  preserv\e  their 
lands ;  and  it  was  well  argued  by  Mr.  Attorney 
and  no  doubt  well  studied ;  but  this  topic,  from 
the  indissolubility  of  corporations,  never  came 
into  his  head.    Besides  the  statutes  of  confir- 
mation, he  insisted  upon  these  things :    First, 
That  the  words  of  the  surrender  were  not  suf-' 
ficient  to  surrender  the  corporation ;  Secondly/ 
That  they  were  the  bishop's  council,  and  in' 
some  sort  one  corporation  with  him  ;   Thirdly,; 
From  the  great  mischiefs  which  would  ensue. 
This  new  invention  alone  would  have  done  the 
business,  if  he  had  been  so  fbrtunate  to  have 
found  it  out ;  or  if  any  of  the  judges  had  thought; 
of  it,  they  would  not  have  gone  aboiit  it  so  long 
as  at  lent^h  to  ground  then:  resolutions  only' 
upon  the  points  which  did  arise  upon  the  sta- 
tutes.   Fitzherbert  [N.  Brev.  fol.  33.]  is  of  thic 
same  opinion,  That  if  an  abbey  be  dissolved,  a 
presentation  shall  escheat  to  the  lord. 
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(3)  The  next  arg^ument  produced  by  Mr. 
Recorder  was,  ^That  a  Corporation  could  not 
be  surrendered  ;'  upon  which  head  I  will  not 
entertain  your  time,  for  these  reasons  :  First, 
Because  it  was  not  to  the  question,  and  that  Mr. 
Recorder  admits,  that  many  things  may  be  for- 
feited, which  cannot  be  surrendered;  Secondly, 
Because  the  point  ma}r  come  judicially  into 
debate,  some  dislike  having  been  taken  to  sur- 
renders lately  made ;  and  I  choose  to  rder  my- 
ielf  to  that  question  which  comes  properly  in 
judgment ;  Thirdly,  But  my  last  and  principal 
reason  is,  that  he  hath  produced  no  authority 
of  law  to  make  good  his  assertion. 

The  authorities  of  the  cases  of  the  dean  and 
chapter  of  Norwich.  Mich.  40  and  41  £liz. 
ant^iaywai-d  and  Fulchev's  case,  Hil.  3  Car.  l. 
which  both  relate  to  the  same  surrender,  and 
are  in  effect  the  same  case,  only  in  the  latter 
case  the  surrender  is  disclosed  to  the  court  to 
be  larger  than  did  appear  in  the  former  case ; 
and  though  many  books  are  cited,  yet  they  all 
contain  but  these  two  cases,  which  make 
strODgly  against  him.  For  throughout  these 
cases,  both  in  stating  the  question,  arguments 
of  counsel,  and  resolutions  of  thejudges/itis 
plainly  admitted,  that  a  corporation  might  be 
sun'endered.  (Otherwise  tne  stating  of  the 
question  in  the  first  case,  upon  the  effect  of  the 
words  in  the  surrender  of  all  their  possessions 
and  cathedral  church.  Whether  sufficient  to 
surrender  the  corporation  P  and  the  arguments 
thereupon,  and  the  resolutions  of  the  judges 
was  needless  :  but  it  was  plainly  admitted,  that 
a  corporation  may  be  dissolved ;  and  it  was  the 
common  law  point  they  did  resolve,  thift  they 
were  all  idle  and  illusor}'.  And  so  in  the  se- 
cond case.  Whether  the  dean  and  chapter, 
without  the  bishop,  could  surrender  the  cor- 
poration? [Palmer  501.  Jones  168.  Palmer 
603.]  it  is  all  along  admitted,  both  by  the 
counsel  upon  the  ^rounds  they  went  upon,  and 
by  the  juages  in  weir  resolutions,  that  it  might 
be  surrendered,  '  concurrentibus  his  quoe  in 
jure  requiruntur ;'  and  therefore,  by  the  re- 
solution of  the  judges,  it  could  not  be  done 
without  the  bishop,  because  he  had  an  interest 
in  them.  And  wnen  Whitlock  In  his  argument 
had  recoui*se  to  a  more  general  reason,  which 
was,  That  the  suiTender  could  not  be  good,  be- 
cause then  they  should  be  Felo  de  se,  which 
is  a£^nst  nature ;  Jones  takes  him  up,  and 
datiy  denies  it,  and  saith,  That  a  dean  and 
chapter  might  dissolve  themselves  by  Cesser ; 
or  IT  all  die,  orTesign,  the  corporation  is  dis- 
ioived  ;  but  concun%d  with  him,  diat  the  sur- 
render did  not  dissolve  it,  because  the  bishop 
was  no  party,  nor  consenting ;  and  in  the  end 
Whitlock  concludes  his  argument,  that  it  could 
not  be  done  viithout  the  bishop.  And  the  say- 
ing of  Whitk>ck  in  that  case,  <  That  the  king 
may  grant,  but  not  dissolve  a  corporation','  is 
certainly  true  in  the  same  sense  as  it  is  of  lands, 
and  all  other  rights  whatsoever ;  the  king  may 
grant,  but  cannot  resume  without  cause  ^  yet 
all  may  be  forfeited  upon  due  cause,  and  by 
jodgmant  of  Uw  ratumed  to  the  king. 
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.  (4)'Tbe  last  topic  of  aiguraent,  by  which  Wr. 
Recorder  concluded  a  coriioratioa  -caQnot  be 
ibrieited,  is  aNon  User ;  because  never  any 
corporation  was  forfeited,  nor  did  it  ever  ester 
into  any  man's  imagination,  that  it  could  be 
forfeited.  This  ind^  doth  put  the  proof  apoa 
me ;  aud  Mr.  Solicitor  hath  already  made  it 
out  with  great  learning  by  several  inalanoes  cf 
corporations  seized  into  the  king's  hands  for 
ibrieitures  committed  by  them,  some  by  judg- 
ments, others  by  inquisitions  finding  tliose  m- 
feitures.  But  Air.  Recorder  wiu  one  Uast 
hath  blown  them  all  away,  that  they  are  bat 
mere  sounds,  and  look  big  with  se»ure,  and 
seizing  of  liberties  into  the  king's  hands,  but^ 
when  strictly  examined,  they  are  of  no  sab* 
stance;  andfthe  fruit  of  all  the  ejcamioatioa 
ends  in«  difference  he  hath  found  out  betweea 
seizures  and  forfeitures;  much  such  another 
difference  as  was  that  between  a  liberty  and  a 
capacity,  upon  which  the  whole  weight  of  the 
argument  turned,  *  That  a  corporation  was  no 
Liberty,  but  a  Capacity.'  And  if  so  little  a 
distinction  be  enough  to  answer  the  weig;lit  of 
Mr.  Solicitor's  arguments,  it  will  be  in  vain  far 
me  to  attempt  further  instances,  unless  I  can 
reconcile  this  little  difference^  and  shew  it  t^ 
be  as  ineffectual  as  that  between  a  Liberty  and  a 
Capacity  was  before ;  and  therefore  1  crave 
leave,  in  tlie  first  place,  to  examine  this  short 
answer  to  so  many  and  so  great  authoriUes. 

It  is  objected,  that  those  are  precedents  af 
seizures,  but  not  of  forfeitures  ;  for  seiaeuresBi 
the  case  of  the  king's  suits,  and  of  the  bislMip'a 
temporalities,  are  of  the  same  nature  aa  sei- 
zures upon  the  Grand  Cape's  and  Distringas  in 
suits  between  party  and  party,  only  to  answer 
issues.  And  whan  liberties  of  towna  ajre  men- 
tioned to  be  seized,  the  towns  only  are  seised, 
and  not  the  corporation,  whidi  remains  t»  $ieiu 
quo  ;  but  where  a  forfeiture  is,  there  must  be 
judgment  of  Ouster.  Every  sentence  almoal 
of  Sits  answer  is  contrary  to  all  the  books  an4 
records  of  law,  that  I  know  of.  The  autho- 
rities cited  to  prove  the  differences  are  Nat 
Brev.  fbl.  161.  163.  yMdk  saith,  inquire  into 
the  causes  of  seizures,  and  <»uses  of  forfei- 
ture ;  but  what  these  causes  are,  whi<^  may 
be  causes  of  one,  and  not  of  the  other,  are  not 
disclosed.  But  my  lord  Coke,  in  the  oountes» 
of  Shewsbury 's  case  determines  the  difference, 
and  makes  them  all  one.  Thereare,  saith  he, 
three  causes  of  forfeiture  or  seizure  of  offices 
for  matter  of  fact,  Abuser,  Non  User,  and  Re^ 
fiiser.  He  makes  thecauses  of  both  to  be  the 
same:  Forfeiture  is  but  the  fact  upon  which 
the  seizure  is  grounded,  where  the  anbject 
hath  title  of  entry  for  a  forfeiture,  in  die  causes 
of  the  entry  different  from  the  cauaea  oi  the 
forfeiture.  So  in  the  king's  case,  where  liber- 
ties are  seized  for  an  Abuser,  whether  it  be  by 
judgrment,  or  upon  an  inquiation,  or  preaent- 
fnent,  finding  the  abuse :  can  it  be  a  qnetfion 
with  any  leimied  man,  but  the  seiznre  is  for 
the  forfeiture  P  The  king  cannot  seize  witlioal 
cause,  andfthe  cause  must  be  some  fact  in  breach 
of  the  oonditioQ  in  law  aimeaed  to  the  Mbecty. 
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Theodier  autheriW  produced  is  of  the  Qao 
Wairanto  against  Roger  Mortnner,  cited  9  Ed. 
3.  S9.  in  Strata  Mar^ila,  Co.  9.  fol.  28.  where 
upon  denial  of  aid,  and  the  defendants  not  an* 
fivrering  over,  judgment  ^  was  givea  of  fore- 
jadger  of  the  liberty,  and  error  hruught ;  where 
8croop  saith,  that  in  some  cases  franchise  shall 
be  put  into  the  kind's  hands,  in  some  cas^ 
jteized  m  the  n^t  of  the  king  until  fine  f  and 
in  some  cases  it  shall  be  fore-jui^ed,  which 
holds  for  ever.  I  do  admit  this  case  to  be  good 
law,  but  it  makes  nothing  to  the  purpose  to 
prove  the  difference ;  or  that  seizures  by  the 
Icing  for  misusers  are  not  forforfeitures,  or  that 
iodgment  of  Ouster  are  only  evidence  of  for- 
feitures, or  to  prove  a  seizure  in  the  king's  suit 
is  of  the  same  nature  as  the  Grand  Cape  or 
Distringas,  upon  mean  process  in  the  suits  of 
comnaon  persons.  And  because  neither  the 
book  cases,  nor  Mr.  Recorder,  have  given  any 
light  into  the  cases,  which  may  vary  the  judg- 
ment in  a  Q,uo  Warranto,'!  will  endeavour  to 
■tate  the  matter,  how  it  stands  upon  seizures  of 
liberties. 

(1.)  Liberties  may  be  sdzed  into  the  king's 
hands  by  the  award  of  the  court,  which,  in 
that  booK,  is  styled,  <  Put  into  the  king's  hands ;' 
and  that  in  two  cases  prindpally  : 

Where  the  defenaants  are  summoned  to 
appear  at  the  king's  suit,  and  make  de- 
nnlts. 

Where  a  contempt  appears  upon  record,  in 
returning  or  executing  tlie  king's  process. 

I  shall  give  instances  of  each.  For  the  lat- 
ter, ;2  £d.  4,  fol.  5,  in  case  of  bailiflb,  upon 
error,  the  baiUtf  appeared,  and  prayed  a  day  to 
bring  in  the  recoid  ;  they  failed  at  the  day : 
The  better  opinion  is,  their  fi-anchise  shall  be 
re-seiBed.  AndTavasor  there  suth,  if  a  lord 
of  a  franchise  do  any  trespass,  or  contempt  to 
the  king's  court,  it  is  cause  in  the  same  court 
toreseizethe  franchise.  For  the  former,  15 
Ed.  4.  6,  in  Quo  Warranto,  if  the  defendant 
ajipear  not  at  the  day,  the  liberties  shall  be 
seized ;  and  if  he  doth  not  replevin  them,  as 
in  Eyre,  they  shall  be  absolutely  forfeited  ;  for 
the  statute  of  Q,uo  Warranto  directs  the  kuig's 
courts  to  proceed  in  Quo  Warranto  as  iu  Sie 
Eyre. 

Trin.  16  Jac.  1.  Brigg's  case,  in  diio  War- 
ranto, the  defendant  appeared  not  at  the  day ; 
-the  liberties  were  seized,  Roll.  Uep.  2  part, 
fol.  46. 

Trin.  17  Jac.  1.  Roll.  2.  part,  92,  Quo  War- 
ranto against  the  mayor  and  bu^esses  of 
Wigmore  in  Com.  Lancast.  upon  derault  made 
at  the  day,  it  was  agreed  by  the  court.  That  if 
they  shewed  not  good  cause  to  excuse  their 
default,  their  liberties  should  be  seized  into  the 
king's  hmids ;  This  being  in  the  case  of  a  cor- 
poration, the  *  Capias  in  manus'  should  be  of 
the  politic  perpon  which  made  the  default. 
Wfaare  sdzure  is  by  award  of  the  court  for  a 
contempt  in  court,  the  court  may  admit  the 
parties  to  affix  and  order  restitution ;  so  where 
Dy  award  of  the  court,  on  de&ult  of  appearance 
at  tiie  king's  suit,  a  seizure  is  made,  wnich  is  h^ 


nature  of  a  distress,  to  bring  in  the  party,  by 
putting  him  out  of  the  possession  of  the  liber- 
ty, till  he  appear  and  replevy ;  the  court,  if  the 
defendants  come  in  time,  and  pray  it,  may  de- 
liver them  the  possession  upon  replevin ;  and  this 
by  the  new  statute  de  Quo  Warranto,  30  Edw; 
1.  Before  that  statute  the  general  writ  cf 
summons  to  answer  to  liberties,  as  also  the  par- 
ticular writs  of  summons  upon  the  kii^s  spe- 
cial suits,  superseded  the  use  of  any  liberty  till 
Ijie  justices  met  on  the  day  of  return.  Wnich 
mischief  was  remedied  by  that  statute ;  if  they 
appeared  not  at  the  day,  the  liberties  were  ttf 
be  seized  in  nature  of  a  distress,  to  enforce  their 
appearance.  And  upon  appearance,  if  they  de- 
manded to  replevy  tnem,  the  judges  might  de- 
liver back  the  possession  of  the  liberties  upon 
security  to  prosecute  their  claim,  and  answer 
the  mean  profits,  if  any,  in  case  judgment 
were  against  them ;  much  in  the  same  manner 
as  the  practice  in  4^e  court  of  exchequer  upon 
all  seizures  to  this  day,  by  the  seizures  the 
king  is  in  possession  :  But  if  the  party  appear 
and  plead,  and  put  in  security,  he  is  by  rule  of 
court  permitted  to  receive  the  profits.  But  this 
statute  not  limiting  any  time  for  his  appear- 
ance, or  to  reply,  that  remained  as  it  did  before 
upon  tlie  old  statute  of  Quo  Warranto,  18  Edw. 
1,  which  refers  to  the  practice  in  Eyre :  So 
that  if  the  party  did  not  replevin  in  time,  the 
former  seizure  would  amount  to  a  seizure  after 
judgment  by  default,  which  is  final. 

(2.)  Again,  liberties  are  seized  into  the 
king's  hands  by  judgment  of  court  in  the 
king's  suits,  whether  the  judgment  be  by  de- 
iauu,  or  Njhii  dicit ;  upon  demurrer,  or  issue 
tried,  this  judgment  is  final,  and  the  court  can- 
not admit  to  a  fine,  or  award  restitution,  unless 
upon  error  brought.  This  court  is  to  set  the 
fine  upon  the  Capiatur,  but  not  the  fine  for  re- 
demption :  that  is  pui^  in  the  king's  breast, 
*  et  ex  g^tia  Regis.'  lliere  is  no  such  formal 
judgment  of  seizure  until  fine ;  but  this  upotf 
judgment  and  another  seizure  upon  inquisition, 
or  presentment,  which  I  shall  mention,  are  the 
seizures  in  the  kind's  right,  represented  in 
Mortimer's  case,  but  frequently  entered  *  quons- 
*•  que  Dominus  Rex  aliud  prseceperit.'  What 
was  intended  by  a  judgment  of  Ouster  in  that 
book,  and  in  what  cases  by  the  course  of  th^ 
king's  courts  it  ouffht  to  be,  will  best  appear  by 
an  ancient  rulo,  taxen  and  agreed  by  the  judges 
in  Edward  the  Fourth's  time,  before  theywere 
promiscuously  used.  The  rule  is  thus :  Where 
It  clearly  appears  to  the  court,  that  where  A 
liberty  is  usurped  by  wrong,  and  upon  no  title, 
either  by  the  King's  grant,  or  otherwise,  thertf 
judgment  only  of  Ouster  shall  be  Altered  r  But 
where  it  appears,  that  the  king  or  his  ancestoit 
have  once  granted  a  liberty,  and  the  liberty  bo 
misused,  judgment  of  seizure  into  the  king'4 
hands  shall  be  eiven.  These  rules  carry  their 
own  light  with  mem :  That  which  came  out  of 
the  king's  hands,  as  Bracton  useth  the  word^ 
is  properly  returned  there  again  by  seizure,  oi^. 
(as  our  ancient  books  phrase  it)  by  re-sei2ure. 
But  that  which  never  oame  tkence^-lmt  mereQi' 
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iiBnrped  upon  him,  shall  be  vacated,!  aad  hy 
jadgment  of  law  declared  nuU  and  void. 

There  ia.  another  case,  which  is  there  like-, 
wise  reaolved,  and  that  is,  where  it  is  doabt' 
fill  to  the  court,  whe&er  the  liberty  com- 
menced by  grant,  or  by.  wrong ;  that  for  the 
iincertaintv  the  best  and  safest  course  is,  that 
judgment  he  mven  of  s^zare.  This  last  case 
was  the  principal  case  in  that  book,  the  ques- 
tion arising  upon  a  default,  What  jodgment 
should  be  given?  and  by  that  rule  judgment 
was  given  of  seizure,  not  of  Ouster.  And 
agreeable  to  these  rules,  all  the  judgments 
which  I  have  met  with  have  been  given  ;  aiid 
this  course  hatli  been  found  most  beneficial  to 
the  subject,  who,  though  by  forfeiture,  mis- 
pleading, or  default,  he  may  lose  his  liberty^ 
may  have  recourse  to  the  king^s  mercy;  ior 
lestitution. 

In  the  case  of  the  bailiffs  and  aldermm  of 
New  Radnor,  which  was  by  default,  judgment 
of  seizure  only  was  given.  [IVlich.  20.  Jac.  1. 
Hot.  17. 

In  the  case  of  New  Malton,  [Trin.  6.  Jac.  1 
Bot.  3,]  though  the  issue,  that  the  corporation 
was  by  prescnption,  was  tried  against  them  ; 
yet  havmg  long  acted  as  a  corporation,  tliey 
might  have  mispleaded  their  title,  as  the 
city  of  London  bath  done,  in  claiming  that  by 
prescription,  which  commenced  by  gi-ant  with- 
m  time  of  memory,  judgment  only  of  seizure 
was  given,  and  not  of  Ouster.  In  all  cases  of 
disclaimer,  judgment  only  of  Ouster  shall  be 

Sven ;  upon  the  same  rule  judgment  only  of 
uster  was  given  in  the  caseof  otaverton,  re- 
ported in  Yelverton  and  Crook :  But  the  entry 
there  is  mistaken ;  for  it  is  entered  Mich.  8, 
Jac.  1,  Rot.  2,  for  it  appeared  to  the  court, 
that  it  was  a  mere  usurpation  without  title; 
for  that  no  such  court  as  he  claimed  could  be 

Sined  by  prescription,  nor  indeed  by  grant, 
rough  the  meanness  of  his  estate.  Mr.  Re- 
corder insisted  upon  this  judgment,  as  a 
measure  for  all  iuqgments  upon  forfeitures  of 
Cberties,  but  plaiiily  mistook  the  reason  of 
.It.  Upon  the  reason  of  these  rules,  in  such 
^ases  where'  grants  do  appear,  but  either  the 
parties  are  not  capable  of  taking,  or  the  liberty 
granted  no  allowable  by  law,  the  course  hatn 
been  to  enter  a  mixed  judgment  both  of  seizure 
and  of  Ouster. 

In  the  case  of  the  inhabitants  of  Denbigh, 
who  claimed  by  charter  several  liberties ;  But 
it  appearing  they  had  no  canacity  to  take,  yet 
&e  usurpation  being  by  colour  of  letters  pa- 
tents, the  judgment  was  mixed  both  of  seizure 
and  Ouster ;  for  there  was  no  possibility  of  re- 
stitution, b^ause  fhey  wei'e  not  capable.  [Hii. 
ftr  Eliz.  Bot.  15,  Co.  Ent.  537.] 

And  in  the  case  of  Cusack,  [Pasch.  17  Jac. 
1.  Rot.  9.]  it  appearing  to  the  court  that  the 
Uberties  granted  uid  not  psuss,  nor  could  be  Uw- 
f uUy  used ;  yet  the  usurpation  being  by  cobur  of 
a  grant,  judgment  of  seizure  was  ^ven^  as  well 
as  Ouster,in  these  cases,as  likewise  m  sir  George 
Beynell's  case;  and  by  multitudes  of  cases  of 
seized^  it  appears,  how  vain  the  objection 


was,  that  the  kin|r  cannot  aeiia  a€orponiti«t, 
because  beeaniiot  haYe  it,  or  be  the  mayor  aad 
commonalty;  for  not  only  what  the  kiogiiiiy 
have  or  hold,  but  what  he  may  diqiose  ol,  am 
in  judgment  of  law,  said  to  be  in  hishaadi; 
and  it  js  the  proper  office  of  the  band  ditpMot, 
as  well  as  tenere.  And  what  bot  coloaraUj 
came  out  of  the  crown,  though  it  caoDotsab- 
sist  by  law  in  a  subject,  shall  be  seized,  as  ii 
Cusack 's  case. 

(3. )  Id  the  last  place  there  are  etlier  s^nra^ 
whicu  are  by  process  by  commission  of  ioqimy 
upon  inquisition  found,  or  upon  presentment; 
and  such  are  always  for  forfeitures,  upon  &alli 
found  in  breach  of  conditions  annexed  by  l&w. 
That  the  king  is  in  possession  of  all  iocorponl 
rights  by  such  seizm'es  upon  inquisition,  tp 
pears  by  the  resolution  in  sir  Geoi^  Reyaelhi 
case.  In  tl.(?6e  cases  of  seiziire  for  forKUam 
no  court,  or  the  lord  of  the  liberty,  whf!ther 
body  politic,  or  natural,  can  admit  to  a  fine, 
and  thereupon  make  restitution ;  neither  ii 
there  any  other  way  by  law  to  take  off  tke 
king's  hands,  but  by  direct  traverse  of  theiaet, 
if  the  fact  found  be  not  tme  ;  or  by  demumr, 
if  the  fact  found  be  not  in  law  sufficient  cause  if 
forfeiture.  The  iacts  upon  which  such  seiznni 
have  been  made,  have  been  generally  no  no- 
torious, and  the  consequence  of  law  upon  then 
taken  to  be  so  evident,  that  I  never  met  witk 
any  such  inquisition  ever  traversed  or  demorred 
to ;  but  the  application  for  restitution  batb  itfl 
been  to  the  lang*s  grace.  And  tliese  inqaia- 
tions  have  been  taken  either  ex  officio  by  d» 
sheriff,  or  by  special  commissions.  The  she- 
riff by  his  general  commission  is  intrusted  wilk 
the  presenation  of  the  whole  county,  and  tbe 
public  peace  thereof. 

And  though  in  the  grant  of  corporalioos 
and  otlier  lib^es,  there  be  special  clauses  ex- 
clusive, Ita  quody  &c.  Yet  these  clauses,  as 
the  grants  themselves,  have  another  Ifa  gwd 
annexed  to  them  by  law,  thai  they  prewm 
good  government,  and  do  not  abuse  the  inU' 
chise,  by  committing  or  permitting  riots  and 
great  disorders  in  breach  of  the  DubTic  peaoe; 
which  if  they  do,  is  by  law  a  Aba  OmUt&s\» 
the  sheriff,  to  inquire  and  take  care  of  the  pub- 
lic peace  within  the  liberty. 

The  town  of  Hereford  was  seized  into  the 
kinff*s  bauds  by  the  sheriff  of  the  county,  Ar 
holding  of  a  market  contrary  to  the  king's  pro- 
hilHtion.  Upon  certificate  thereof  into  chan- 
cery, the  king's  writ  issues  to  the  sheriff,  ap- 


le  pnecepei 
memb.  7.  Hales  lib.  K-  fol.  41. 

Of  seizures  made  upon  presentments,  in 
inquisitions  taken  by  commissions,  there  ai« 
many  instances,  some  whereof  I  shall  mentioD 
when  I  come  to  the  oreoedents.    The  sdsines 

rn  judgment,  or  tor  a  fcwfeitore,  which  wa 
iivs  in  the  king's  right,  do  as  effectuaOy 
put  the  king  into  possession,  and  oust  the  na- 
tural persons  from  using  ihe  right,  as  ai^ 
judgment  of  Ous^  wbalMe?er.    And  the  of- 
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fn^oioe  behveen  mch  MNZiiKfl,  «nd '  thoge  upoa 
the  grvoA  Ci^,  whicli  are  only  upon  mean 
process,  and  in  right  of  the  subject,  and  in  his 
aid,  is  too  ai^parent  to  be  further  inlar^[ed  upon. 
There  is  ^oine  resembhmce  between  this  seizure 
ti|iQn  the  grand  Cape,  and  that  in  the  king's 
fluit  for  ddault,  that  anpearanoe  for  both  are 
vpoD  mean  process,  and  both  repleyiaUe,  if  the 
defendant  or  tenant  come  in  time 

There  is  also  a  further  resemblance  between 
'them,  whitfh  makes  not  for  Mr.  Recorder's 
purpose ;  and  that  is,  in  that  both  are  lost  for 
eTer,  if  the  parties  come  not  in  time.  For  at 
common  kw,  if  upon  a  ^  praecipe  quod  reddat,' 
"and  the  hmds  seized  into  the  kmg's  hands  upon 
the  g^rand  Cane,  the  tenant  makes  deiault,  and 
comes  not  witnin  forty  days,  he  could  not  wage 
his  law  to  excuse  bis  default,  but  the  demand- 
ant should  have  judgment  to  recoyer  the  land 
presently,  15  £d.  4.  fol.  7. 
.  The  mflTerence  that  it  was  not  the  franchise 
or  liberty  of  the  corporation,  but  the  towns 
^emsekes  were  seized  into  the  king's  hand,  is 
as  void  of  authority  as  of  law.  Sometimes  in- 
deed '  Civiias  et  villa,*  in  records,  are  used  pro- 
ihiscuously  fer  the  franchise  and  freeaom, 
which  is  jobtly  used  and  enjoyed  by  the  io- 
LabitantB,  exempt  from  the  common  law  ju- 
risdiction :  and  in  9uch  case,  the  seizure  of  the 
city  or  ViDe,  and  of  the  franchise,  is  all  one ; 
and  the  inhabitants  therebi*  put  under  the  cpo- 
vemment  of  the  common  law,  discharged  of 
tiie  franchise.  But  if  the  town  or  city  be  taken 
for  the  natural  persons  who  are  the  inhabitants, 
^  or  for  the  houses  wherein  they  inhabited,  which 
€hey  must  be  upon  Mr.  Recorder's  distinction, 
•otherwise  it  will  be  a  distinction  without  a 
diflference ;  neither  the  inhabitants  nor  houses 
were  ever  seized,  or  could  be  seized  into  the 
king's  hands  upon  such  inqvisitions  as  have 
been  found,  aiid  judgements  of  seizure  that 
have  been  given.  The  only  proof  for  this  dif- 
ference was  a  strong  ^averment,  that  whilst  the 
city  of  London  lay  under  the  several  seizures 
flometimea  of  the  mayoralty  only,  at  other 
times  of  the  whole  franchise,  the  corporation 
was  as  vigorous  as  ever,  and  in  ttatu  quo ; 
not  so  mudi  as  suspended,  but  did  exercise  alt 
corporate  acts  as  before.  An  averment  against 
the  express  sense  of  all  the  citizens  when  under 
those  seizures, -and  against  many  authorities  of 
law. 

At  tiie  parliament,  18  £d.  1.  [RoU.  Prerog. 
204.3  The  citiz«is  (for  they  had  then  no  mayor) 
petitioned  the  king  in  parliament, '  Quod  Kex 
^  velit  eis  concedere  pristinum  Statum,  sc.  Ma- 
'  jorem  et  antiquas  Looertates.'  They  petitioned 
not  for  their  houses,  or  the  liberty  of  tibetr  per- 
sons, those  were  never  seized ;  but  to  be  re- 
stored to  the  mayorahy,  and  their  ancient  h- 
lier^es,  which  weoe  under  seizure  in  the  king's 
hands.  If  the  corporation  had  been  in  itatu 
guo,  they  would  not  have  troubled  the  Com- 
mons to  present  such  a  petition,  nor  the  king 
to  grant  so  idle  a  petition,  as  '  eu  concedere 
*  pristinum  statum ;'  but  they,  who  knew  their 
,/condition  better  thaa  Mr.  Recorder,  could  admit 
VOL.  Vlii. 


themsdites  ontofpoaaogoioa  both  of  their  ma* 
voralty,  and  their  ancient  liberties,  and  pray  ta 
be  restored  to  them.  And  tlie  king's  answer 
was,  he  was  aot  at  preoent  advised  $UUummu^ 
tare.  My  lord  Coke's  opinion  is,  thattha 
chapter,  when  no  dean,  ar  oommonaity,  when 
no  mayor,  have  not  capacity  so  much  as  to 
make  continual  ciaim,  nor  to  take  by  purchase,  , 
nor  sue  any  action  [1  Inst.  fl63  b.] 

If  the  Commons  of  London  meet  oa 
Michaelmas-day,  and  choose  a  mayor,  the  old 
mayor  not  present,  the  election  is  void  ;  and 
so  any  otner  act  without  the  mayor.  (81 
£d.  4,  27.)  If  the  commonalty  in.  the  vaeam^ 
of  a  mayor  make  obligation  under  their  oom- 
mon  selii,  it  is  void  ;  how  much  stronger  wUl 
the  case  be,  when  the  whole  franchise  is  awed  ? 
(n  Ed.  4,  69.) 

I  have  now  removed  the  objectiops  which 
lay  in  my  way,  by  opening  the  nature  and  ef- 
fect of  seizure^  pf  liberties  into  the  kin|f^s 
hands,  and  where  judgment  of  Seisure,  imd 
where  of  Ouster  are  properly  sfiven  ;  whereby 
it  may  appear,  that  this  spectal  '  Capias  ofCa- 
pias  in  manus  Regis'  is  as  proper  an  executiin 
against  the  body  politic,  as  the  common  Capiat 
against  the  body  natural ;  and  in  judgquent  of 
law  the  politic  person  is  as  properly  siudci9t/»- 
ter  mortua  b^  judgment  of  seisure,  as  the  natural 
person  is  said  civUiitr  mortua  by  judgment  of 
any  attainder'  for  any  capital  offence.  Air, 
Recorder  acknowledges,  that  in  case  of  natu- 
ral persons,  when  the  law  givef  forfeiture  of  the 
body,  or  of  the  liberty  of  me  body,  it  is  all  oua 
in  judfipnent  of  btw ;  the  law  is  the  same  whoi 
it  speaks  of  bodies  politic,  to  forfeit  the  libertjr. 
of  the  body  politic,  and  to  forfeit  the  body  po- 
litic. 

3.  My  way  thus  cleared,  I  will  lay  down 
the  grounds  and  reasons  of  law,  upon  which  I 
conceive,  with  some  clearness,  that  colora- 
tions may  be  forfeited  and  seised  into  thekmg'9 
hands,  as  well  as  offices,  or  any  liberties  what- 
soever ;  and  then  shall  instance  in  some  fur- 
ther precedents,  whereby  it  will  appear  thav 
have  beea  foifeited  and  seised.  My  gromub 
are  prindpally  these  : 

(1.)  That  there  is  a  condition  in  law  an- 
nexeo  to  tlie  franchise  of  a  corporation,  upon 
its  first  erection,  as  strong,  ifiipt  stronger, 
than  to  any  other  franchise  or  liberty  what- 
soever. 

(Q.)  That  there  is  nothing  extraordinarv  or 
peculiar  in  the  nature  of  a  corporation,  to  hin- 
der taking  advantage,  of  the  condition  broken, 
or  to  exempt  it  from  the  common  condition  of 
other  liberties  in  consideration  of  law. 

(1.)  As  to  the  first,  wherever  the  law  in- 
^oduceth  or  alloweth  any  right  upou  a  trust,  or 
tor  the  benefit  of  the  public,  it  implies  a  condi- 
tion, that  the  trust  be  discharged,  and  thc'enda 
of  its  creation  complied  with.  This  cooditioQ 
implied  by  law  is  of  stricter  obligation  than 
conditions  express ;  it  shall  bind  infants  and 
femes  covert,  9  Co.  44.  The  principal  case  i^ 
of  offices  ;  but  the  book'  saith,  '  So  it  is  of  all 
^  liberties  and  francbii^es.'  And  indeed  througll** 

4F 
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reason  "bail  be  diered,  wfajr  Mkofler  or  Abm 
will  not  do  it  as  veU  as  m  all  other  liberties. 
For  as  greater  the  trust  is,  or  stroi^  tbe 
condition,  so  an  Abuser  of  tbmt  trust  is  a  fir 
greater  breach  of  the  condition,  than  a  mtarAt 
Non  User.    Single  bodies  politic  have  indis- 
putably such  conditions  annexed  to  them  upon 
the  trust  of  their  creation ;  and  die  breach  of 
the  condition  is  in  law  good  cause  of  sepantio|gf 
the  politic  person  from  the  natural,  by  d^« 
▼ation,  which  in  the  civil  law  is  of  me  same 
effect  as  judgment  of  Ouster  by  the  codudob 
law ;  and  their  suspension  hath  some  resos- 
blance  with  our  seisures  iiito  the  king's  hands. 
If  Mr.  Recorder  had  but  observed  the  differad 
laws  that  spiritual  cornorations  and  ciril  ccr* 
porations  are  guided  by,  he  would  not  hun 
raised  his  M'onder  to  tnat  height,  that  Quo 
Warrantos  were  never  brought  against  mo- 
nasteries, bishops,  deans  and  chapters,  pamai 
and  vicars,  and  that  bringing  it  now  against  the 
city  of  London  threaten^  £e  whole  EierBrchy 
of  the  church ;  when,  with  his  leave,  all  these, 
if  they  offend,  may  bylaw  lose  their  corponte 
right,  which  may  be  severed  from  them  by  t 
certain  instrument  called  Deprivation,  the  eifp 
of  which  is  no  sharper  than  judgment  of  lei- 
sure, or  Ouster  in  our  law.    And  certainly  the 
nnion  between  the  politic  and  natural  body  ii 
as  close  and  as  strong  in  single  co^rations,  m 
in  aggfregate ;  tmd  tne  same  authors  hare  be- 
stow^ upon  them  the  same  epithet,  and  that 
they  cannot  commit  treason  and  felony ;  and 
tbe  body  corporate  of  the  bishop,  parson,  pnor* 
alien,  &c,  is  as  invisible,  immortiu,  and  as  po- 
litic as  that  of  aggre&fate  bodies.    Yet  not  only 
treason  and  felony,  but  iar  less  mlsdemeaoon 
committed  by  the  natural  persons  ^ill  forfeit 
the  corporate  right,  and  amount  to  a  breadi  of 
the  condition  annexed  by  law.    So  little  crimes, 
as  waste,  and  wilful  dilapidations,  willbe  caoses 
of  forfeitures ;  many  of  the  cases  thereof  are 
put  in  -sir  James  6agg's  case,  to  which  I 
refer,  11  Co.  98.    For  I  do  take  that  case  fo 
be  an  (^rxjpress  judgment  in  point,  that  there  if 
a  condition  annexed  by  law  to  every  corpora- 
tion,  and  that  the  breach  thereof  is  a  forfeiture. 
The  resolution  there  Is,  that  any  member  oi 
the  body  may  fbrfeit  his  corporate  right,  ani 
may  by  law  he  divested  of  it,  which  right  tf 
there  ^led  his  Freedom  and  Liberty.  .  AodU 
is  the  same  right  or  liberty,   in  which  sDf 
jointly  consider^,  have  an  inneritance,  wba«' 
m  each  member  hath  a  freehold ;  ibr  they  u* 
not  seised  of  this  right  in  their  corporate  capa- 
city, but  as  natural  persons,  the  question  be- 
ing of  that  right  which  gives  them  the  cor- 
porate capacity.     And  what  any  member  may 
forfeit,  every  member  may ;  and  the  aamo 
acts  which  will  forfeit  the  right  of  every  »«■"• 
her,  separately  considered,  if  done  join^  °/ 
all  the  members,  will  have  the  same  c3ect 
What  act  will  amount  to  a  forfeiture,  tbatcaae 
generally  determines,  whatsoever  is  oon^ary 
to  the  duty  and  trust  of  a  member ;  tfp^*^i 
if  the  fact  be  contrary  to  his  oath,  tbe  oatb  « 
aH^liuieeby  the6tatiilie7Jac.c.6,is»ao^* 


ont  OUT  books,  the  cases  of  offices  of  pnblic 
trust  and  franchises  run    parallel ;  and  the 
greater  the  tnist  is,  or  of  greater  necessity  to 
be  performed,  the  condition  is  still  the  stricter. 
'And  therefore  in  franchises,  as  well  as  liberties, 
if  the  franchise  be  for  the  better  administration 
ef  justice,  and  of  necessity,  Non  User  will 
be  judged  a  breach  of  condition  ;  but  where 
not  of  necessity,  bare  Non  User  will  not  be  a 
breach  ;  yet  Refuser,  which  is  an  obstinate 
and  wilful  Non  User,  vday  be  a  breach  ;  but  in 
case  of  all  liberties  and  franchises  whatsoever, 
Abuser  was  ever  judged  a  breach  of  the  con- 
dition.   This  matter,  upon  the  question  of  for- 
feiture of  an    office,  is  well    stated  in   the 
countess  of  Shrewsbury's  ease,  9  Co.  50.  Now 
this  franchise  of  a  corporation  is  granted  upon 
a  far  greater  trust    and  confidence  than  any 
other  liberty  whatsoever,  as  I  have  already 
shewn  ;  viz.  For  the  government  and  peace  of 
the  inhabitants,  and  others  coming  within  the 
liberty  of  the  franchise,  in  subordination  to  the 
general  g-ov^mment  of  the  king  ;   and  that 
they  are  intrusted  therewith  by  the  king  upon 
the  public  account  of  government  only,  and 
not  for  any  private  respect  or  benefit  what- 
soever.   Other  franchises  are  either  subordi- 
nate and  auxiliary  to  this,  as  to  hold  courts, 
have  gaols,  and  such  like,  for  the  better  admi- 
nistradon  of  the  several  parts  of  government ; 
or  else  are  of  profit  oi*  ease,  ^  pro  meliori  sus- 
'  tentatione'  or  the  charge  and  burden  of  this 
sobordinate  government.  And  therefore  Banks, 
in  the  argument  of  Hayward  and  Fulcher's 
ease.  Palmer  495,  calls  it  the  Principal  Liberty, 
find  other  fa'berties  the  Aocessories. 

In  the  case  of  Knights  Templars,  the  corpo- 
ration was  dissolved  open  account  of  Non  User, 
though  without  their  defauh  ;  but  the  end  of 
Iheirmstitotion  ceased.  (Inst.  432)  The  case  is 
nfiuch  stronger  where  it  is  a  voluntary  Cesser, 
ilia  wheire  the  abbots  and  monks  put  off  their 
habit,  and  leave  their  houses ;  this  Non  User 
"will  be  a  good  cause  of  dischai^ng  the  order. 
Where  the  commonalty  have  power  to  choose 
every  year  a  mayor,  if  they  do  not  choose  a 
mayor,  their  franchise  shall  be  fbrfeited,  or  they 
may  be  fined,  upon  this  reason,  that  cornmon 
Justice  fails  for  want  of  such  an  officer,  which 
was  a  breach  of  the  condition  annexed  to  their 
Kberty  by  Non  User,  91  £.  4,  14.  It  appears 
by  this  case.  That  the  commonalty,  in  me  va- 
^ncy  of  a  mayor,  are  to  this  purpose  a  cor- 
poration, to  choose  a  mayor  to  perfect  the  body ; 
and  it  is  the  only  corporate  act,  that  they  are 
hy  law  enabled  to  do  without  a  mayor;  and 
this  rig)it  may  be  forfeited  too.  And  as  by 
never  choosing  a  mayor,  they  themselves 
Would  dissolve  the  corporation ;  so  by  forfeiting 
their  ri^ht,  it  is  in  the  power  of  the  law  to  dis- 
solve them.  It  also  appears  expressly  by  this 
imse,  ihsii  die  king  may  proceed  either  for  a 
(ne,  or  upon  a  forfeiture,  as  he  may  do  in  the 
cases  of  vJH  offices  and  franchises  whatsoever, 
US  he  shall  be  advised. 

If  Non  User  in  some  cases  (as  I  have  shewn) 
iHU  fbiftit  jt  ooiporaCe  r^ht,  1m>  'Shadow  of 
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9.  Car.  1.  meoU).  29],  liy  co 
|o  4o  it  by  his  writ  out  in  the  court  where  the 
coavictioQ  remains,  or  out  of  the  chancery,  as 
lie  may  the  coroner  of  ihe  county,  mayor,  and 
^Uier  officers,  as  tb^  precedents  have  been.  A 
frxit  jU>  ^r^Qve  |^  i»ayf)r  of  JSienrickt  JSo 


wri  of  the  freeman's  oath.    The  case  ^i^oes 

fbrtW)  and  assig^is  many  pax^culvrs,  wbidi 

will  be  breaches  of  the  conditiori,  viz.  Attam- 

ders,  fora^ry,    perjury,   conspiracy,  or  any 

other  infamous  crimes,  at  the  king's  suit  ^  if 

these  vrin  be  sufficient  cause,  there  can  be  no 

doubt  but  treasons,  felonies,  and  oppressions, 

seditions,  and  otlier  attempts  m  disturbing  the 

government,  will  be  good  causes  of  disfrao- 

ehisement  of  any  or  many  of  the  members  who 

commit  such  crimes ;  and  thb  upon  t^e  trust 

and  condition  implied  by  law,  upon  the  first 

erection  of  the  corporation ;  for  the  present 

members  are  under  no  other  trust  or  condition 

as  to  this  matter,  than  what  the  law  imposed 

upon  the  first  members. 

I  cannot  see  how  the  counsel  for  the  city 
can  evade  the  force  of  sir  James  Bagg's  case, 
unless  it  be  by  a  distinction  or  two : 
1).  Between  every  man,  and  all  men ;  ev^ 
man  ma^  forfeit  his  part,  but  all  men  can- 
not forfeit  the  whole :  just  such  another 
distinction  as  was  made  to  all '  the  prece- 
dents between  selsures  and  forfeitures. 
'    3.)  The  other  distinction  seems  to  have  a 
ntUe  more  colour,  and  it  is  between  the 
king  and  the  corporation. 
The  corporation,  say  they,  are  intrusted  by 
law  with  power  over  their  members  to  remove 
them  for  acting  against  their  duty ;  but  the 
Idng  cannot  disnanchise  any  particular  mem- 
ber:  and  if  he  cannot  disfranchise  any  one 
member,  much  less  can  he  all  members,-  or 
'sdse  their  liberties  into  his  hands,  which  in 
Jaw  amounts  to  a  disfranchisement  of  all  the 
members. 

I  answer,  The  king  may  do  both  the  one 
and  the  other ;  and  in  saying  the  king  can  do 
it,  I  mean  in  course  of  law. 

1.]  The  king  doth  it,  when  the  subordinate 
.^unisters  and  governors  within  the  corporation 
do  it ;  for  they  do  it  as  his  ministers  in  execu- 
tion of  bis  laws ;  and  it  is  their  duty  to  do  it, 
according^  to  the  trust  he  hath  reposed  in  them, 
and  the  power  he  gave  them  ;  and  this  autho- 
dty  is  greater  or  lesser,  as  he  is  pleased  to 
.grant  it,  as  it  appears  by  sir  James  Bagg*s 
.case.  U*  the  king  grant  them  express  auUio- 
^ty  to  lemove,  they  may  remove  the  offender 
^before  convic^on  at  law.  But  if  no  express 
jwwer  be  granted,  a  conviction  at  law  must 
le  furst  haa ;  and  the  judgment  of  the  law  di- 
rects their  duty,  and  they  are  accountable  here- 
in to  the  king  in  his  courts  of  law :  if  they 
mistake  the  law,  and  displace  a  member  con- 
victed of  an  offence,  which  amounts  not  to  a 
Ibrfeitore,  the  party  shall  be  restored  by  Man- 
jdamus ;  an  excellent  precedent  of  restitution, 
if  they  do  not  their  duty,  to  disfranchise  where 
the  offence  requires  it. 

*    S.]  The  kin^  may  do  it,  [Dier,  33d.  13  Co. 

commanding  them 


where  an  alderman  is  dead,  the  king  may  send 
his  MaAdamus  to  choose  another,  as  done  in 
the  case  of  Lanceston,  P.  8.  Car.  1.  $3  R. 
Hale,  Corporat;  PI.  5.  If  they  yield  not  obe- 
dience, they  may  be  fined,  or  may  incur  the 
forfeiture  of  their  liberties,  as  the  case  may 
require. 

3.]  In  case  the  corporation  cannot  do  justice 
in  punishing  and  displacing  the  offenders,  either 
because  the  majority  are  offenders,  or  favour- 
ing, or  abetting  the  offenders,  there  being  a  fai- 
lure of  justice  in  the  franchise,  which  Sie  laW 
will  not  permit,  by  judgment  of  law  the  city  or 
yule  ahau  be  restored  to  the  government  and 
jurisdiction  of  the  common  law,  by  seizure  of 
the  franchise  into  the  king's  hands. 

4.]  Failure  of  justice,  and  the  not  suppress- 
ing and  punishing  of  notorious  riots  and  to- 
m.ults,  have  been  adjudged  good  causes  of  fbf- 
feiture  of  liberties :  ana  the  plea  of  non  abQity 
to  suppress  them,  disallowed  as  any  cause  of 
excuse,  as  to  the  point  of  forfeitures  of  the 
liberties,  which  d<nh  and  vrill  appear  by  the 
precedents  insisted  on  by  Mr.  Solicitor,  and 
what  I  shall  superadd.  So  that  I  conceive  the 
authority  of  sir  James  Bagg*s  case  remains 
unshaken,  that  there  is  a  condition  annexed  lo 
the  franchise  of  a  corporation,  the  breaclk 
whereof  will  be  a  forfeiture.  The  jireater  tHe 
trust  of  any  member  of  a  corporation  is,  tfie 
stricter  is  tne  condition  ;  as  wnere  any  of  tKe 
members  are  chosen  into  any  places,  whi^ 
more  immediately  concern  the  good  goven^- 
ment  of  the  coiporation,  a  less  crime  Diill  be 
the  cause  of  his  removal,  than  will  be  a  dis- 
franchisement of  a  private  member,  asinti^ 
case  of  an  aldernaan. 

It  was  resolved,  for  being  a  dmnkard  ai^d 
haunter  of  taverns,  he  beinfif  a  magistrate  mdve 
immediately  intrusted  with  the  govemmeni:, 
was  cause  of  removal ;  though  he  have  free- 
hold in  the  place,  yet  it  is  upon  special  trust 
and  confidence.    fTaylei's  Case,  Trin,  14. 
Jac.  1.  B.  R.  Rolf.   Restitution  455,  pK  1.  j 
The  law  will  be  the  same,  if  the  ma^strate  - 
gives  the  least  encouragement  to  popular  tu-  , 
muHs,  or  frequent  conventicles^  and  unlawf\il 
assemblies.    And  it  is  no  objection  to  say,  th^t 
some  statute  laws  have  laid  a  penalty  ior  th^ 
offences,  as  it  b  in  the  casie  of  drunkenness, 
and  many  ofibices  of  ofiicers  ;  and  in  coiomoik 
law  ofiences,  the  law  provides  a  penalty  againA 
the  offender  by  fine  or  imprisonment ;    an|l 
yet  the  same  offence,  if  a  breach  of  condition, 
will  be  cause  of  disfi^anchisement,  as  appear^ 
in  sir  James  Bagg's  case.    The  penalties  in- 
flicted by  statutes  or  common  law,  are  for  th^ 
breaches  of  particular  laws ;  but  the  displac- 
ing of  a  magistrate  is  for  breach  of  the  genend 
trust  of  his  place,  wherewith  he  is  iiitrustea 
for  the  public ;  and  having  broken  that  truit 
and  condition,  the  law  adjudfeth  him  unfit  i^ 
be  intiHisted,  '  ne  quicquam  detriment!  capiat 
'  Respublica.'    The  question,  what  acts  of  j^ 
member  will  forfeit  his  corpoi^  right  f  is  no- 
where in  oar  books  so  distinctly  |>at  as.  in  sir 

James  itjgf'n  case.   But  the  jjiuestioo,  whu 
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ftcts  of  the  members,  and  of  what  munber  of 
the  members,  wU]  forfeit  the  whole  iVanchise? 
I  know  Bo-where  distinctly  put  in  our  books, 
but  as  tbey  lie  scattered  in  the  instances  of  for- 
feitures taken,  and  franchisee  seized ;  other- 
wise tl)an  apon  the  general  rules  of  Non  User 
et  Abuser  oi  the  trust  committed  to  them.  But 
the  Civilians  do  largely  treat  upon  these  ques- 
tions ;  whether  the  cities,  colleses,  and  uni- 
versities may  be  forfeited  and  dissolved,  and 
what  acts  of  the  members  will  be  causes  of 
such  forfeitures  P  And  therefore  1  crave  leave, 
before  I  conclude  this  head,  from  the'  condi- 
tion annexed  by  law  to  all  corporations,  only  to 
mention  one  of  them.  It  is  Oldrados  de  Ponte 
(fbl.  39)  in  his  book  mtituled,  <  Consilia  sive 
.  *  ResDonsa^  et  Aurece  Qusestiones :'  Where 
he  debates  the  point  at  Uargepro  and  con^  and 
puts  the  objections  of  some  authors-,  which 
are  much  tiie  same  enthusiastic  raptores,  as 
have  been  made  use  of  in  this  case ;  viz.  that 
thev  have  no  souls,  but  are  inunortal  bodies, 
and  such-  like  stuff.  But  he  resolves  the  ques- 
tion thus  :  I  will  repeat  his  own  words  :  '  Sed 

*  licet  non  habent   veram   personam,   tamen 
,  <  habent  ]^er8onam  fictam  nctione  Juris.    £t 

'  ideo  dicit  Lex,  quod  Municipium  Curise  et 
«  Societa^m  personie  sustinent :  £t  sic  eadem 

*  iictione  animam  habent,  etdeUnquerepossunt, 

*  et  puniri,  ea  tamen  poena  quoe  posnt  cadere  in 

*  eas,  scilicet,  quod  privetur  PnTil^;iis,  et  sic 

*  Capite  minuitur.    £t  sic  sicut  vera  persona 
. '  per   mortem   naturalem  desinit  esse   quod 

*  erat,  sicista  persona ficta  per  mortem  Civilem, 

*  quae  est,  ut  privetur  Privilegiis,  desinit  esse 

*  quod  erat,  quia  amodo  tion  erit  Universitas.' 
And  then  assigus  the  causes  generally  :  « Et 
«  quod  Privik^a  possint  revocari,  cum  incipt- 
^untesseiniquavel  damnosa.    £t  non  potest 

*  ease  raagis  iniqnum,  si  utatur  eo  in  contume- 
<  liam  concedentis.'  Though  this  be  a  full  opi- 
nion of  a  learned  man,  as  to  the  case  in  ques- 
qoB,  both  as  to  the  general  question  of  forfeit* 
lire,  and  the  particular  breaches  assifirned ;  yet 
I  ua^  it  not  as  an  authority  ;  but  only  to  shew 
t)ie  concordance  of  other  laws  with  the  law 
ind  practice  within  tbis  kingdom  ;  and  that 
learned  men  have  before  now  not  only  dreamt 
of  such  a  thing,  but  have  concluded  the  point 
vpon  debate  and  reason  of  law,  that  corpo- 
rations may  be  forfeited  and  dissolved,  when 
their  privileges,  as  used  by  the  members  <  in- 
*'cipiunt  esse  iniqua  vel  damnosa.' 

(2.)  My  other  ground  is,  tiiat  there  is  no- 
thing extraordinary  or  particular  in  the  nature 
of  corporations  a^^gregale,  to  exempt  them 
^twn  the  condition  <h  single  corporations,  or  of 
Other  liberties :  if  there  be,  it  hath  not  yet  been 
jhewn.  It  ipust  arise  either  from  the  number 
of  the  persons  who  take,  and  are  the  subjects 
of  thisliberiy,  because  they  are  in&ny ;  or  from 
the  right  conferred  upon  them. .  liie  number 
of  the  persons  constituting  this  body  contributes 
nothing .  towards  the  indissolubility  thereof, 
|»leade3  for.  They  were  several  natural  per- 
iooif  before  the  l/nion,  and  remain  so  m«iy 
mtaral  persons ;  and  by  ratoiniug  their  natural 


capadtics,  are  as  capabk  of  bebg  sepamftd, 
as  they  were  before  canaUe  to  be  muled  by 
taking  tbis  right.  Ana  as  to  the  number  ii 
the  persons,  a  corporation  diifers  nothing  from 
other  communities,  which  may  assemne  and 
act  in  a  body :  as  the  votontary  focielies  in 
inns  of  court  and  chancery,  and  armies,  which 
act  under  commissions,  to  some  persons  to  col- 
lect and  assemble  others  to  act  jointly  imder 
them.  These  societies  have  their  peculiar 
rules  and  laws. to  act  by,  and  act  jointly,  and  ia 
a  body,  as  corporations  do :  but  yet,  in  llie  one 
case,  if  the  members  so  agree  ;  or  in  the  other 
case,  the  commission  be  revoked,  they  ere  all 
separated,  apd  the  union  dissolved.  So  as  to 
the  nature  or  numbers  of  the  persona  collected, 
a  corporation  differs  nothing  from  other  sode* 
ties  not  incorporated.  From  number  iney  be 
presumed  a  greater  duration,  uid  it  is  meit 
probable  ma^y  may  outlive  one  ;  but  it  ie  oer- 
tain  that  many  shall  die  as  one  man,  and  pro- 
bable, that  all  may  die  before  others  elected, 
which  was  admitted  to  be  a  dissolution  of  the 
body  politic  :  but  ingenuously  distingoishedy 
that  tnis  was  rather  a  smration  of  the  pereons 
from  the  body,  than  of  the  politic  booy  freni 
the  persons.  Be  it  so,  it  is  admitted  then  tbey 
are  separable,  and  that  number  cannot  protecO 
the  natural  jiersons  from  being  severed  fr-eoi 
the  body  politic  by  natural  deam.  And  I  have 
already  shewn,  that  number  contributes  no- 
thing to  the  inditeolubility  of  a  oorporatian,  by 
separation  of  the  members  one  from  die  other* 
which  is  called  a  civil  4teatii ;  and  m  cases  of 
civil  death,  the  separating  the  liberty  from  the 
person,  or  the  persons  fr^m  the  hbeity,  is  all 
one.  To  take  the  office  frt>m  the  officer^  cr 
remove  the  officer  from  the  office,  is  all  one ; 
and  so  in  disfranchisement,  to  take  away  the 
fr^eedom  of  a  meml^er,  or  to  remove  him  from 
his  frtaedom,  is  all  one :  and  so  in  forfeitiirO 
of  frtuichises,  the  judgment  of  Ouster  is  for* 
mally  putting  tiie  persons  from  the  ftandnse^ 
and  juogment  of  Seizure  taking  the  franchne 
from  the  persons  ;  bat  in  effect  they  are  the 
same,  viz.  a  separation  between  tiie  persona 
and  the  frimchise.  And  this  separation  heiag 
wrought  by  a  condition  in  law  annexed  upon 
the  Union,  the  number  of  persons  can  no  more 
prevent  it,  than  where  lands,  or  inconKMrale 
inheritances,  are  granted  to  many  and  their 
heira  upon  an  express  condition  that  no  ad- 
vantage be  taken  of  the  condition  brcdcen,  bek* 
cause  tbe  grant  is  to  many  men. 

From  the  nature  of  the  right  or  franchise 
as  little  can  be  inferred  for  this  inaeparablo 
union  pretended. 

1.  In  its  Creation,  it  is  merdy  by  the  peliqp 
of  man,  and  the  role  ia  taken  in  Calvin's  case, 
7  Co.  fo.  33.  That  what  is  by  the  law  of  man^ 
may  be  altered.  And  divera  other  books  speak* 
ing  of  the  effects  of  human  constitutional  ]ay^ 
ing  down  as  a  certain  rule,  '  Qnicquid  eu« 
'  gitor  dissolvi  potest ;'  mortal  beings  cannot 
confer  immortality.  * 

All  rights  whatsoever  are  incorperale,  and 
sonednw  abmM  aie  styled  immor^  whidi 
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by  intendiiienl  of  kw  is  only,  that  they  ha^e 
ooatinuance  so  long  as  any  persons  subsist 
capable  of  having  them  :  and  in  this  sense  the 
ris^ht  to  lands  and  corporate  inheritances  are 
of  greater  duration  than  many  hberties,  and 
particularly  those  of  corporations  t  because 
they  subsist  when  they  return  to  tne  crown, 
ifvhich  nuuiy  liberties  do  not,  but  are  then  ex 
linct.  Strata  Marcella,  9  Co.  and  15  £d.  4,fol.  6, 

2.  4s  to  the  nature  of  this  right,  whether  it 
be  considered  as  a  right  of  taking  and  holding 
in  another  capacity  than  that  ot  natural  per- 
sons, or  as  a  right  of  taking  in  succession, 
under  neither  consideration  can  it  import  any 
inseparable  quality.  In  the  former,  it  is  both 
the  same  with  that  of  single  corporations,  and 
plainly  implies  a  trust.  In  idl  the  cases  of 
our  law,  where-ever  any  persons  take  in  ano- 
ther's capacity  than  theur  own,  it  is  always 
lUMm  trust,  as  executors  or  administrators, 
churchwardens,  &c.  and  all  single  corpora- 
tions :  and  where  the  law  creates  the  trust, 
the  law  provides  remedy,  if  the  trust  be  broken, 
for  putting  tl^e  trust  rato  safer  hands.  And 
likewise,  if  considered  as  a  ri^ht  framed  by 
policy,  to  take  in  succession,  it  is  in  substance 
the  very  same  with  that  of  single  corporations, 
and  if  any  advantage  be  in  point  of  duration, 
it  inclines  to  the  side  of  single  corporatioDS  ;  as 
better  fWimed  by  policy  to  have  continuance, 
than  the  other  of  aggregate  corporations. 

t.  Because  the  choice  of  the  successions, 
whether  elective,  donative,  or  presentative,  is 
placed  elsewhere,  and  not  in  the  person  him- 
self, that  it  cannot  be  in  his  power  to  prevent 
the  succession. 

2.  Because  the  law  leaves  it  not  in  his  power 
to  determine  the  corporation,  either  by  sur- 
render or  forfeiture,  but  during  bis  life;  and 
fo  cannot  prejudice  his  succession. 

But  in  lay  corporations  the  power  of  suc- 
oession  bein^  idtrusted  with  them  by  elections 
to  oontinoe  it,  the  whole  right  is  in  them,  and 
eonseanently  in  their  power  to  determine  it, 
either  ny  not  electinjr,  or  electing  those  the 
law  incapacitates,  which  is  the  case  of  Wor- 
cester ;  or  every  man  of  them  may  fbr  good 
cause  be  disfranchised,  or  the  franchise  for 
cause  seized,  and  consequently,  for  want  of 
taooeSBion,  £ul.  Besdes,  to  go  in  succession, 
dotb  not  necessarily  imply  a  perpetuity.  Croods 
may  go  in  succession,  as  to  cnorchwardens.  A 
cfaaittel  lease  may  go  in  succession.  The  king 
firants  lands  for  years,  rendering  the  rent  to 
tne  aldermen  of  Chesterfield ;  they  take  in  pos* 
session  as  a  corporation,  Cro.  Eliz.  35.  (Imch. 
26).  The  same  case.  Hales,  Corporation,  pi. 
S5.  Upon  these  grounds  that  there  is  a  con- 
dition annexed  to  all  corporations  as  well  as 
odier  liberties,  and  that  tfa«re  is  nothing  peca- 
fiar  in  tiie  nature  of  corporations  aggregate  to 
exemnt  them  from  beii^  liable  to  seizure  for 
jiseacnes  of  that  condition,  I  conclude,  corpo- 
rations may  be  taken  into  the  king's  hands  by 
seizure ;  which  is  a  separation  of  the  liberty  of 
ba&g  a  body  politic  from  the  natural  persons 
y^  i^  Briflto  phmetb  it)  were  but  iiti^tic* 


tuurii  and  had  not  ahsolutum  dominium.  An<(, 
by  this  separation  the  natural  persons  are  only 
restored  to  the  gi^ernment  of  the  common  law. 

The  mischiere  that  would  inevitably  follow, 
were  tlie  law  otherwise,  have  been  insisted  on 
by  Mr.  Solicitor.  It  were  to  set  up  indepen* 
dent  commonwealths  within  the  kingdom  ;  and 
according  to  the  judgment  of  the  parliament 
^1  Ed.  3.  would  certainly  tend  to  the  utter 
overthrow  of  the  common  law,  and  the  crowa 
too,  in  which  all  sovereign  power  to  do  right, 
both  to  itself  and  the  subjects,  is  only  lo(^^ 
by  the  common  law  of  this  realm. 

The  answer  Mr.  Recorder  applied  to  th« 
miscliiefs,  that  they  may  be  otherwise  punish- 
ed, is  of  little  avaiL  Tnough  he  did  not  ex« 
press  in  what  manner  they  might  be  punished, 
yet  it  must  be  intended  by  fine,  or  at  the  suit 
of  the  persons  injured  by  their  oppressions. 
The  .same  answer  may  be  applied  to  the  op- 
pressions by  officers,  atid  the  abuses  of  all  U* 
Derties  whatsoever,  and  likewise  to  excuse  tha 
disfranchisement  of  any  one  member  of  a  cor« 
poraftion :  But  thai  is  no  sufficient  remedy  in 
cure  the  mischiefs,  whilst  the  cause  still  re- 
mains and  is  in  as  g^reat  power  to  oppress,  atf 
before ;  which  notmng  can  sufficiently  i^€strain, 
but  the  loss,  at  the  least,  the  fear  of  tne  loss  of 
that  power.  To  put  the  subjects  grieved  to 
contend  with  corporations  for  their  relief  by 
their  several  actions,  were  for  the  common  law 
to  lay  a  greater  bnnien  upon  them,  than  what 
they  sunered  firopd  the  corporation ;  as  was 
suinciently  experimented  in  the  case  of  the  dutj^> 
of  water-nailage  of  London,  before  the  Quo 
Warranto  washrought  to  rescue  them:  And  if 
they  recover  damages,  tiiose  damages  can  only 
be  levied  upon  the  common  goods  and  estate  of 
the  corporation,  8  H.  6.  1.  And  many  corpo-^ 
rations  have  little  or  nothing  in  common  stock, 
and  fe^v  corporations  sufficient  to  make  satis-^ 
faction  for  all  their  oppressions.  And  to  pro- 
secute for  a  fine  is  no  satisfaction  to  those  who 
areinjured,nor  doth  remove  tbe  cause  of  the 
oppression.  And  the  law  would  be  deficient, 
if  such  inferior  jurisdictions,  or  corporations, 
were  not  subject  to  the  common  law  upon  th« 
like  conditions  as  other  liberties,  franchiseff, 
and  inferior  jurisdictions  are.  [19  H.  6.  64.  9 
H.  6.  36.  Fitzh.  Ex.  128.] 

Mr.  Recorder  hafh  affirmed  it  with  great  as- 
surance, that  never  any  till  this  suit  ever  s» 
much  as  thought  of  resuming  corporations; 
which  are  subordinate  governments.  I  shall 
only  Request  of  him,  and  of  the  other  gentle- 
man of  the  city's  council,  to  shew  me  the  opi- 
nion of  one  learned  man  Of  tfaia  kingdom.  Or 
any  other  nation,  deliberatdy  delivered  opob 
the  question,  that  fedatory  and  subordinate  go- 
Temments  cannot,  for  any  cause  whatsoever, 
be  forfeited  or  resnmed.  That  de  fitcto  they 
havQ  been  resumed  in  other  nations,  is  testified 
by  many  authors,  with  their  opinions,  that  cftr 
jurt  they  may  so  be ;  which  I  forbear  to  trou«r 
.Me  the  court  with.  Within  this  kingdom  of 
that  nature  are  counties  palatine,  the  Cinquo 
pocti,  the  liberties  iJL  Ely,  tordj^ps,  aaiche^, 
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«Dd  such-like,  and  the  oorporatioDS  of  cities 
and  towns  ;  which  are  all  held  of  Ihe  crown  of 
England.  What  the  practice  and  judicial  opi- 
uions  have  been  concerning  these  liberties,  ac- 
cording to  the  law  of  this  l^d,  Mr.  SoKcitor 
hath  shewn  in  several  instances  ;  which  I  shall 
not  reptiat,  but  shall  produce  some  others  to 
prove  the  same  matter.  I  beg  leave  to  rescue 
a  very  considerable  precedent  produced  by  Mr. 
Soliator,  from  the  gloss  Mr.  Recorder  was 
pleased  to  put  upon  it,  that  it  was  an  act  df 
jMirliament;  when  it  is  no  such  matter,  but  a 
judgment  of  the  King's  bench  in  point  upon  a 
ibrfeiture.  It  is  the  case  of  Sandvfich,  cited 
p.  9.  £d.  1.  Rot  majus  S5.  Kane.  The  record 
IS  amongst  the  plea  rolls,  in  the  treasury  or 
tally;office. 

It  was  upon  an  information  at  the  king's  suit 
presented  by  the  sheriiT  of  the  county  against 
the  mayor  of  Sandwich,  and  three  others,  for 
aasaultuig  the  sheriff's  bailiff  upon  execution  of 
the.  king's  writ  within  Stanore,  beating  the 
officer,  and  taking  the  writ  from  him,  and  tear- 
ing it,  and  stamping  it  under  his  feet.  They 
ploftd  to  the  jurisdiction,  that  Stanore  was  within 
the  liberty  of  Sandwich,  within  the  Cinque 
ports ;  and  that  <  De  aliqua  seductione  fac'  cor- 
'poris  Regis,  non  tenentur  respondere, alibi,' 
than  at  the  court  at  Shepway.  The  i^ea  was 
ov^-ruled  upon  this  ground,  that  none  could 
<daim  such  a  liberty  without  express  grant ; 
and  they  sliew  no  charter  for  it,  and  weire  ruled 
to  answer  over.  They  itvsist  upon  that  ex- 
emption, and  refuse  to  give  any  farther  answer ; 
^iiepreupon  judgment  was  given,  that  they  be 
oommittied  to  prison  :  And  the  judgment  goes 
farther,  *  £t  quia  Johannes  Dennis  Major  de 
^ -Sandwich  convictus  est  de  tranagressuHiibus 
*pnedictis:  et  factum  Mi^oratus  m  his  ,qu« 
'  tagunt  Comitatum  est  factum  ipsius  commu- 
'  nitatis,  consideratum  est,  quoa  Communitas 
*  de  Sandwioo  amittat  lib^atc^  suam.'  This 
is  an  express  judgment  of  this  court  upon  the 
forfeiture  of  the  uberty,  for  a  crime  committed 
1^  the  Dtfiyor  and  others,  in  a  matter  relating  to 
ue  whole  liber^.  Before  this,  the  franchise 
of  JSandwich  was  seized,  as  forfeited  into  th^ 
kiii^'a  hands  for  a  notorious  riot  committed  by 
iheinhahitaots,  inobstruction  of  justice,  3  Ed.  1. 

The  case  upon  that  record  was  thus :  upon 
pn  impiisilion  found  of  purpcestures  within  the 
Jong's  warren  of  Dover,  by  stopping  a  water- 
ooprae,  whereby  the  warren  was  overflown,  a 
writ  issued  from  the  court  of  Dover,  to  distrain 
|he  offender  by  his  goods,  to  amend  and  remove 
ibe  jm^irestuie :  the  officer  distrains  the  cattle 
iMf'SiiDra  £pcbe9tom  wha  was  the  offender,,  and 
Jirad  fd  Sandirich,  within  the  Cinque  Port. 
£bine>of  the  men  of  SandwieU  make  r^soons ; 
aad^shsn  the  constable  of  Dover  ^nt  measen; 
aam  to  -cvrnpfain  to  the  mayor  of  Sandwich  oif 
|Suui«S0oops,  and  to  require  redress ;  afWr  the 
«oiBpl9int.inade,and  DO  redress  had,  seven^  of 
ibe  HMoof  Sciodivioh  ieHl  upon  the  mewengeiB, 
#pd  mvmdyhefiX  them.  Than  the  oomiaUe 
#aBt.i|ioieofficat8  to  see  right  doACi  against 
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and  his  officers  kept'  out  by  the  townsmen  i* 
hostile  manner.  Then  the  cotistaMe  went  ia 
person,  and  afler  some  time  suppressed  the 
tumult,  and  upon  their  submission,  the  com- 
monalty prayed  the  constable  would  deliver 
their  submission  to  the  king,  which  they  thea 
delivered  to  him  under  their  common  seal ;  and 
accordingly  was  delivered  by  the  constable  to 
the  king  and  council,  and  adjourned  into  par- 
liament :  And  the  mayor,  bailiffs,  and  common- 
alty ordered  to  be  there  at  a  certain  day,  befoie 
the  king  and  his  council  in  parliament.  Upon 
hearing  thereof  in  the  presence  of  the  mavor 
and  bailiffs  for  the  whole  commonaltj,  judg- 
ment is  thus  entered  upon  that  record  ;  <  Con- 

*  sideratum  fuit  per  Dominum  Regem  et  con- 
'  cilium  suum  in  IHurliamento,  quod  Majoratm 

*  et  Libertas  de  Sandwich  pro  pnedictis  Trans- 
'  ^ressionibus  in  manus  Regis  capiatur,  et  tia- 
<  oatur  in  custodia  Constabulario  de  Dover,  ad 

*  dls(>onendum  de  preedicta  Villa  s^condnn 
*'  communem  Legem  et  Consuetudiuem  Regni, 

*  non  obstante  aliaua  libertate.'  It  evidently 
appears,  both  by  tne  form  and  matter  of  it,  that 
that  form  was  judicial,  and  not  legislalivey  and 
agreeable  to  the  forms  of  judgment  in  the  other 
common  law  courts,  and  in  our  law  books. 
Here  is  a  judgment  only  of  seizure  upoo  a  for- 
feiture, yet  it  amounted  to  a  real  ouster ;  fsr 
the  town  was  actually  divested  of  the  Hbertr, 
and  delivered  up  to  the  ^vemment  of  fw 
common  law.  For  '  caputur  Majoratus  et 
Libertas  de  Sandwich'  in  the  singular  nuinbe^ 
in  *  manus  Regis  tradatur  in  custodia  Consta- 
'  bulario  suo,'  who  is  the  common  law  officer, 
within  the  Cinque  Ports,  is  no  more  than  leaving 
the  town  to  the  government  of  the  common 
law;  which  is  ^Uer  expbuned by  the  suhib- 
quent  words  of  *  disponendum  de  Villa  aecu- 
'  dum  Legem  et  Consuetudiuem  Regni. '  And 
it  appears  by  this  record,  that  there  is  a  £JEer- 
ence  between  the  liberty  and  the  Vville,^  thou|^ 
sometimes  «  viHe'  is  used  for  the  liberty  of  tho 
'  viUe;'  but  here  the  mayoralty  and  the  liber^ 
are  seized,  and  the  ^  vHle'  delivered  oTer  to  tM 
common  law  officer.  [Pasdi,  3  £d.  1.  Kaao* 
54.    Dorso  Rot.  miyus.^ 

Tlie  next  precedent  I  insist  upon,  is  that  re- 
died  by  Mr.  Recorder,  the  case  of  the  town  of 
Cambndge,  hut  lamentably  defaced  by  my 
lord  Coke's  marginal  note,  and  Mr.  Recordm 
averment,  that  by  the  record  it  appears  to  have 
been  by  common  ^consent  of  parliament.  I  ra- 
ther insist  upon  this,  for  that  Mr.  Recorder 
hath  admowledged  its  force,  that  it  woikfll 
upon  the  Corporate  Right,  and  was  upon  a 
forfeiture ;  but  lays  the  force  of  it  iu  its  mb^ 
an  act  or  parliament,  when  in  tni^  it  is  upbrn 
judgment  of  a  court  of  law,  and  it  appears  by 
the  record  it  wa^  no  act  of  parliamrnt.  Mr. 
Recorder  cited  the  record  B  R.  S.  No.  11.  ^ 
Iqst  S98.  and  it  is  probable  Mr.  .^ecevdar 
hxAednofurtherthan  thatbpok  toit:  in  4s 
mai]g^  it  is  so  cited,  hutjnjacited  i  yet  in  ^ 
body  of  the  book,  jn  putting  the  case,  it  is  trab^ 
cited;  for  the  jraioord  is  5  R.  8.  46.  to  66.  ^ 

itja  mdent  J|y  the  m^igiitfa  iNke ;  ^sA  pf 
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ford  Cote's  day  in?  it  Was  tbe  c6niinoii  consent, 
misguided  Mr.  Recorder,  to  affirtn  it  to  be  an 
act  of  parliament,  when  the  contrary  appears 
by  the  record.  The  complaint  to  the  tdn^  and 
tonncil  in  parliament  against  the  town  of  Cam- 
Itridge  was  for  a  great  riot  committed,  and  an 
issault  upon  the  university ;  and  the  fact  in 
fltibstance  is  the  same  as  related  in  tlie  fourth 
Institute.  It  was  prosecuted  at  t^o  suits,  the 
dne  agahist  the  late  mayor  and  bailifis,  who 
i^ere  at  the  time  of  the  riot  in  their  natural  ca« 
pacity ;  the  other  against  the  mayor,  bailiffs, 
ted  commonalty,  in  their  corporate  capacity ; 
tiie  writs  returnable  *  coram  nobis  et  oDncilio 

*  nostro.'  The  former  mayor  and  bailub  ap- 
pear, and  plead  in  their  natural  cajpadty,  that 
they  were  neither  assenting  nor  aiding  to  the 
riot ;  neither  did  nor  said  any  thing,  that  might 
tnrn  to  the  damage  of  the  uniyersity,  unless 
only  by  doaction,  and  outrageous  compulsion : 
and  there  seems  to  have  been  no  further 
proceedings  in  that  ^nit.  Upon  the  other  writ, 
uie  mayor,  bailiffs,  and  commonalty  appear, 
and  pray  they  may  have  a  copy  of  the  articles, 
which'  were  read  to  them,  and  counsel  allowed 
to  them,  and  time  to  answer ;  and  such  answer 
was  returned,  as  is  mentioned  in  the  4th  Inst. 
But  in  the  record  it  is  said,  it  was  answered  by 
the  court ;  and  that  the  court  told  them,  that 
at  present  they  should  not  be  put  to  answer  to 
the  crime,  (which  must  be  in  order  to  a  fine) 
hni  only  touching  (heir  liberties.  [Cotton's 
Kecorda.l  Then  touching  their  liberties,  they 
put  in  a  plea  by  their  counsel,  to  the  jurisdiction 
of  the  court,  which  is  omitted  in  my  lord 
Coke ;  only  he  saith,  after  many  dilatory  shifts 
and  subterfuges  following  therein,  the  court 
dver-ruled  the  plea  to  the  jurisdiction,  and 
ruled  them  to  ansT^er  in  chief;  and  if  not, 
Jioidgment  should  be  entei-ed  by  *  Nihil  dicit' 
They  then  oleaded  a  frivolous  plea,  |>arUy  Not 
guihy,  partly  in  excuse ;  and  the  king's  Ser- 
jeant replied,  and  the  plea  was  held  nauj^ht. 
Thereupon  they  submitted,  as  to  the  franchise, 
to  the  king's  grace,  saving  that  it  might  be  no 
eonclnsion  to  them,  if  they  should  be  caUed  in 
Question  for  the  crime.  Whereupon  judgment 
of  seizure  was  only  given.  The  words  of  the 
record  say  thus :  <  Nostre  Seigneur  le  ftoy  de 

*  Assent  des  Prdates  &  Seigneurs  en  cest  Par- 

*  liament  fist  seser  la  dit  Franchise  en  sa 

*  maine  come  forfeit  pur  la  ditz  Causes.' 
Thromrhout  the  record  it  appears  by  all  the 
proceedinfi^  they  were  judicifu ;  but  the  plea 
to  the  jur£diction  of  the  court,  and  the  judg- 
ment by  ihe  king  and  lords  only  are  demon- 
strations it  was  no  act  of  parliament,  nor  ad- 
judged by  the  legi^tiVe  power,  but  by  a  court 
of  law.  ^ 

It  appears  Upon  the  same  record,  that  the 
king  granted  several  of  the  particulars  which 
were  seized  to  the  University,  lyho  emoy  them 
to  this  day.    *  £t  la  Hemnante  de  la  Franchiss 

*  fle  la  dit  V31e'  the  kin^r  granted  to  the  mayor 
and  hailiils,  to  bold  of  him  and  his  heirs,  at  the 
ai|rient  rent  of  101  marks. 

53  Ed,  1.  Phic.  Pari.  SfT,    tie  liberty  of 


the  city  of  Winchester  seized  into  th6  king^* 
hands  by  judgment  of  the  king  and'  lonhi,  fo^ 
suffering  a  hostage  of  Baion,  who  was  com- 
mitted to  theiY  charge  by  the  king  for  safe  cus- 
tody, to  escape,  to  the  king's  great  damage. 
The  writ  of  seizure  is  directed  to  tlie  sheriff  of 
the  county,  *  quodpreedictamCivitatem  Win- 

<  tonise,'  et  libertatem  ejusdem  Civitatis,  cuoi 

*  omnibus   ad   eas  tangentibus  sine  dilatione 

*  capiat  in  manum  Re^,  et  eas  salvas  custo* 

*  diat,  donee  Rex  aliiid  prseceperit.'  Where- 
by the  fi-anchise  being  seized,  the  men  of  the 
city  are  put  under  the  government  of  the  com* 
mon  law  officer.  Afterwards  the  city  com- 
pounded with  the  king  for  500  marks,  and  then 
the  king  *  redditit  e^em  Majori  et  Civibos 
'  Civitat.  et  libertat.  prsedict.  habend.  et 
^tenendum  in  forma  qua  eas  tenuerunt  ante 
'  captionera  earundem  in  manus  Regis,'  aikl 
letters  patents  of  restitution  were  granted,  and 
a  writ  of  restitution  directed  to  the  sheriff. 

These  were  judgments  by  the  king  and  lords 
in  parliament,  "upon  forfeitures,  and  were  judg^ 
ments  of  seizure  only,  according  to  the 
settled  rule  and  practice  in  the  common  law 
courts. 

Mich.  18  Ed.  S.  Rot.  161.  B.  R.  in  the 
treasury  or  tally  office.  A  judgment  of  the 
King's- Bench  against  the  town  of  Ipswich, 
upon  a  forfeiture.  The  baihffs  of  Ipswich  are 
impleaded  by  the  king,  upon  a  special  infinr- 
mation,  reciting  that  in  the  King's-beneh,  sitting 
there,  several  malefactors  were  indicted  lor  the 
death  of  one  John  Holtby  ;  and  that  many  of 
the  said  town,  *  tarn  de  majoribus  quam  de 

*  mediocribus,'  did  comfort  and  encourage  the 
felons  after  the  felony  committed,  and  treated 
and  entertained  them  with  viands  and  great 
joy.  And,  aflter  the  departure  of  the  Justices^ 
kept  a  mock  court  pubbdy,  and  summoned  the 
justices,  and  the  officers  of  the  court,  to  appear 
under  several  pains.  To  which  the  bailiffs  ap^ 
peared,  and  were  opposed,  by  the  court,  why. 
they  did  not  attach  and  stay  the  malefiukors  ? 
They  answered,  the  malefiictors  flew  to  sanc- 
tuary. Being  further  opposed,  that  they  did 
not  attach  those  of  the  town,  that  ftimished  the 
malefactors  with  '  esculenta,  et  poculenta,'  they  ^ 
pleaded, '  ^uod  non  ausi  fuerunt,  eo  quod  tanta 

<  fuit  multitude  gaudentium  et  plurea  eorum 

<  fueree  parentela  raalefactorum :'  whereupon 
judgment  was  given  ^  contra  Balivos  et  com- 

*  munitat.    Quod  custodia  ejusdem  Villie  seisi* 

*  atur  in  manus  Regis,  et  quod  aliquis  ex  parte 

'  Domini  Regis,  qui  sit  ausus  ad  pacem  domini  - 
'  Reeis  manutenendam,se  intromittatin  eadem 

<  Villa,  quousque  Dominus  Rex  aliud   inde 

<  dixerit.'  Which  the  record  shews,  is  tb# 
bailiff  of  the  county,  the  common  law  oiBcer. 
Ahd  the  mayor  and  the  baiUffs  in  open  court 
surrendered  their  staffs  of  office.  This  Judg- 
ment is  agreeable  to  those  in  parliament,  and  of 
seizure  only. 

R.  Claus.  7.  Johan'  Memb.  34.  CUvitis  et 
libortas  Norwici  was  seized  into  the  king'i 
hands,  for  hanging  apjiroverswithout  the  licence 
Of  the  king  or  his  justices ;  and  the  mayor  wtm 
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flumiiioQed  to  answer  for  the  damage  dene  to 
Ihe  king.  Rot.  Fm'  Memb.  10.  (13  Ed.  1.) 
the  liberties  of  Norwich  seized  for  a  great  riot, 
and  burning  the  church  :  The  caae  is  men- 
tioned Roll  r  Prerogative,  fol.  204.  The  liber- 
ties of  Norwich  were  again  seized,  21  H.  6. 
upon  a  presentment  of  a  great  riot  taken  before 
Fortescue,  and  afterwards  regranted  to  them, 
S7  H.  6,  Patt.  Iloll.  Memb.  19.  The  case  is 
cited  by  Mr.  Noy,  in  the  case  of  the  city  of 
London,  concerning  the  death  of  Dr.  Lam5, 
Cro.  Car.  252. 

The  liberties  of  Oxford  were  seized,  32  H.  3. 
for  a  great  riot  committed  by  the  townsmen, 
when  the  king^s  brother  was  there,  and  killing 
4)f  his  brother's  baker.  The  writ  to  the  sheriff 
runs  thus ;  <  Quod  capiat  in  manus  regis  vil- 
^  lam  de  Oxon.  ut  earn  salvam  custodiat  lul  opu|r 
<  Regis,  ita  quod  major  et  homines  ejusdem 
*  nuUam  indc  habeant  administrationem  ;'  the 
king  in  the  same  year  pardons  them,  and  grants 
them  restitution,  and  a  writ  to  the  sheriff  to  put 
them  into  possession,  32  H.  3.  Memb.  13. 
Hal.  Lib.  L.  f.  326. 

Again  the  liberties  of  Oxford  were  seized  29 
Ed.  3.  and  part  of  their  lilxirties  granted  to  the 
university,  which  are  enjoyed  by  them  to  this 
da^,  and  the  residue  restored  to  the  town  ;  the 
Seizure  was  for  a  riot  committed,  Rot.  Claus. 
29  Ed.  3.  M.,  21. 

20  H.  3.  The  liberties  of  Evesham,  for  using 
false  measures,  when  the  king  was  there,  and 
afterwards,  upon  submission  of  the  abbots  and 
monks,  the  king  makes  restitution  to  them, 
R.  CI.  26  H.  3.  M.  8. 

18"  Ed.  1.  The  town  of  Southampton  was 
seized  into  the  king's  hands,  for  wounding,  even 
to  death,  an  officer  in  serving  the  king's  writs : 
they  after  submitted  to  a  fin^  and  took  a  new 
grant,  and  raised  their  fee  farm  rent  to  20/. 
per  ann.  Rcll.  Prerog.  fol.  204. 

It  would  be  too  great  a  trouble  to  the  court, 
to  cite  more  prec^ents  of  seizures  for  forfeit- 
ures. In  hXi  these  instances  restitution  was 
never  made  b^  the  court,  but  by  the  special 
grace  of  the  kmg,  after  submission  to  him,  and 
tipon«iich  terms  as  he  was  pleased  to  accept ; 
«nd  in  some  cases  vtfa  pleased  to  restore  them 
to  the  whole ;  in  other  cases,  but  to  the  part  of 
the  liberties.  That  this  liberty  of  being  a  body 
politic  may  be  seized  into  the  kind's  hands  by 
^no  Warranto,  Mr.  Recorder  in  effect  hath 
admitted  it  if  the  snit  be  brought  against  par- 
ticular members,  and  the  cases  prodaced  by 
^  liim  prove  it.  For  in  the  case  otCnsack,  the 
Cuna  advisare  *oult  was  upon  that  very  point 
of  being  a  body  politic :  and  the  case  of  the 
Viiginia  company,  the  very  Uberty  of  being  a 
f>ody  politic  is  by  the  judgment  seised  into  the 
king's  hands. 

r  wfll  giv^  some  instances  where  it  hath  been 
done,-  in  cases  of  Quo  Warranto,  against  them 
by  the  incorporate  name. 

Fitz.  Avowry  129.  }n  the  Iter  of  Lancaster, 
m  Quo  Warranto  against  the  baiU£b  and  oom- 
nonalty  of  liancaster :  they  appear,  and  claim 
hy  •  GiMurtcr  of  ki][^  Jokoi  wherdl>y  theking 


f^ants  to  them  all  such  fraBchifies,  which  tha 
borough  of  Northampton  had ;  but  do  not  set 
forth  upon  record  what  franchises  Northamp- 
ton had :  nor  do  make  title  to  the  fivicbae 
by  prescription :  and  for  that  reason  jodgmeiil 
was  given,  their  franchise  be  seized  into  the 
king^  hands  as  forfeited. 

In  the  case  I  before  cited,  a  Quo  WanaqU 
against  the  bailiffs  and  aldermen  of  New  Radnor, 
and  judgment  against  them  by  default,  that  tba 
liberty  should  be  taken  and  seized  into  the  king's 
hands,  though  afWwards  it  was  rerersed,  be- 
cause in  mitericordia  was  entered  instead  of  a 
Capiatur  pro  fine  ;  yet  it  is  a  judgment  in 
point,  tbat  a  coiporation  might  befoneited  and 
sdzed  by  default  in  pleading.  [B.  R.  S&ch. 
20  Jac.  1.  Rot.  17.] 

The  case  ofNewMalton,  Trin.  6.  Jae.  1. 
R.  3.  is  an  express  authority,  that  this  Uberty 
ma^  be  seized  by  judgment  m  a  Quo  Warranto 
against  the  inhabitants  of  a  town,  by  their  cor« 
porate  name.  It  is  brought  against  the  bailiflf 
and  burgesses  of  New  Malton  ;  and  the  fom 
of  the  information  is  the  very  same  with  thil 
against  the  city  of  London.  They  plead  \f 
their  corporate  name,  and  entitle  themselves  to 
the  liberty  by  prescription  ;  and  verdict  and 
judgment  against  them  by  their  corporate  naiM 
of  seizure  only,  that  the  liberty  be  taken  aid 
seized  into  the  king's  hands  ;  and  which  is 
more,  the  <  Capiantur  pro  fine*  against  them  ii 
entered  against  them  by  the  corporate  name  of 
*  fiallivi  et  Burgenses,*  though  (be  corporatioo 
by  the  seizure  was  dissolved  ;  and  the  reason 
no  doubt  was,  that  that  general  name  was  a 
sufficient  d^ription  of  these  persons  who  were 
hable  to  the  fine  for  their  usurpation.  And 
no  doubt  can  be  made,  but  that  the  true  lihertf 
may  be  forfeited  and  lost,  by  insisting  upon  a 
wrong  title,  as  well  aa  bv  default  or  any  other 
forfeiture  whatsoever,  'lliis  town  hes  und^  th* 
weight  of  that  judgment  to  this  day  ;  and  an 
no  corporation ;  and  bdng  opposed  by  tlie  in- 
terest of  the  Lord  Euro,  who  prosecuted  that 
Quo  Warranto,  did  never  obtain  any  reathution 
or  regrant. 

A  Quo  Warranto  against  the  bailiffii  and 
burgesses  of  Berkhamstead  in  com.  Hertlhnl 
[Mich.  15  Car.  2,  23  R.]  They  appeared, 
and  judgment  pro  dcfectu  retponsi  given  of 
seisure,  Pasch.  16  Car.  2,  and  they  aie  no 
corporation  at  this  day.  In  the  ancient  eyieSi 
the  justices  in  eyre,  when  upon  daims  put  in, 
the  liberties  were  lo8t>  either  upon  some  delect 
in  pl^uiing,  or  for  some  small  abuser  or  mis- 
take, the  justices  were  intnisted  with  the  king's 
mercy,  to  admit  to  a  fine  for  redemption,  and 
make  restitution :  But  iudgment  first  peaaed 
for  seisure.  And  r^^iarly  upon  the  general 
summons  of  Quo  Warranto  in  eyre,  or  apodal 
suit  of  Quo  Warranto,  whi^  are  all  fbondod 
in  the  same  right,  no  oUier  jud^ent  can  be 
given,  if  for  the  long,  but  a  Capias  in  Manns, 
or  of  Ouster ;  if  for  the  defendants,  a  jo^* 
ment  of  aUowance,  or  *  Eat  sbe  IHe.^  Tbe 
<  Ca^as  pro  Fine'  is  coUateraL  and  ibr  tht 
usurpatioop  floi  Ibr  the  caoae  of  iorftitare  or 
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iaor  ftfr  thennekeB,  wbo  owittitBte  ^  ko4f 
[tontic.  Id  <he  sBme  Miise,the  putanentft 
df  Engknd,  by  many  ftttthoritieSy  are  edUed 
^CkinradlBiiaRMiiGoiicilia.'  This  power,  thus 
lod|f^  in  the  whole,  may  be  the  wh6fe,  to  the 
mi^  part,  whioh  always  Undsthe  whole,  bcinw 
lodgiea  or  delegated  to  a  certain  number,  whm 
may  represent  the  whde.  In  such  ease^ 
whe^  tne  power  is  tftmiferred,  those  niiemberi 
to  whom  it  is  trarirfcrred  constitote  the  com- 
mon eonncil  in  the  same  manner,  and  their 
nets  are  ,of  the  same  obligation,  as  where  aU 
meel,  miless  the  delectation  were  not  general^ 
BiQi  cercanr  cases  reserrea  tor  me  oetermination 
ot  uie  wfatle,  aa  halh  been  done  in  several 
cdrporatious ;  bat  in  aH  cases  not  ezocptedi 
ni^r  aeis  tte  the  abts  of  tiie  whole  body. 
fT  here  tiie  ooinmon  tieuncil  is  coi|stitiited  of 
tiie  whole  bbdy,  or  of  all  the  members  wh<l 
will  meet  upon  notice,  there  is  no  room  left  ftff 
doubt,  bat  theif  acts,  and  tfie  acts  of  the  whole 
corporatien  are  the  same.  BIr.  Recorder 
seems  the  only  persoli  tliate^er  doidited  it,  and 
is  not  (xV  be  beaten  from  his  holds. 

First,  That  the  common  council  consist  only 
of  particular  members,  and  their  acts  bind  only 
the  members  >  '  et  actio  non  cgredilur  peno* 


It  will  one  of  the  iiHides  of  in^ririr 

in  eyre,  howtibey  had  used  their  Kherties?  If 
an  abase  was  round,  diott^  mwer  so  smaH, 
jndgpnient  of  dcisuie  was  §^en  $  thoutffa  after- 
wards  redeemed*  by  fine  npfcfn  submiseion. 
ikxm  Warraaio  upo«  a  claim  of  view  of  frank 
^edge  in  eyre.  [Baslal.  pi..  1,  M.  540.1 
tl  was  demanded  oi  the  defendant,  if  he  had 
any  pHlor^  or  tambrel  ?  he  answered,  he  had 
fioCw  ^n^ipBBCnt  was  pmyed  on  the  behalf  of 
llie  fczng ;  fot  that  amounted  to  k  AvfeHure ; 
and  IT  that  were  not  sulident,  that  then  k 
mi^lit  be  cfi^piiied  on  beludf  of  the  Mng,  how 
tiieyhad  used  the  liberty?  The  jury  find, 
^t  die  defendants  and  tUehr  anteslors  loA 
view  of  fifaak^ledpe,  bat  find  that  the  da- 
wwalaiiltf  had  tsven  amerciaments  of  oflfenders 
against  the  aftsiaa  for  bread  and  befr,  amomit>- 
uut  to  two  shilliDffs,  in  Such  cases  where  the 
oirenders  should  bare  been  ptoiishtd  by  tfie 
faQonrand  tmnbrel.  '  Id^  coihsideratnm  est, 
flaed  Tisua  capialur  in  mSnas  Regis.'  And 
Am  they  prwv  they  may  have  tMr  KbeHy 
agaiaupon  a  fine,  which  is  granted  to  therti, 
.npOn  pledges  fof  Ifcft  usini^of  tfaesr  Kberlica. 
Am  were  is  no  difiereaee  where  the  liberty  is 
leMnpbn  a  defective  eham  or  mispleading,  or 
£»  a  fbrfeitare  in  One  Warranto ;  the  judg- 
'riMMtis  the  same  of  Capias  in  Menus ;  and  it 
m  all  one,  iniiether  the  ceuae  of  foifeiture  be 
ifinrnd  by  a  jury,  or  confessed  upon  the  plead- 
anriM^  ina4ttoWananlo. 

Tlw  next  prriiminary  point  which  wils  mov- 
ed^ i^,  whether  the  acts  of  eommon  eoun- 
cil  be  the  acts  of  Uk  coi^pofation,  and  de  oblige 
themf 

-  It  seems  a  strange  iiaestien,  that  when  to 
jiBsemMe,  consolt,  determine,  and  to  make 
WiMdrs  and  by-laws  finr  the  rule  and  govera- 
Hient  incideitt  to  every  corporation,' without 
apccial  clauses  of  grant,  and  that  herein  only 
«onsirts  the  exercise  of  tbepelitic  reason  of  the 
whole  body,  it  should  be  doidited,  whedier 
Wliat  they  determine  and  rescdve  updn,  being 
io.  jointly  assembled,  be  a  corporanon  aoty  or 
slay  afied  the  oorj^ontion.^  Upon  the  ^rtt- 
j6oik  of  aU  corporanons,  this  power  of  aasem- 
htngy  deliberating,  anddeterminingfor  the  cor- 
Ipsration,  vr  either  intrusted  witn  a  few  parti- 
caiar  members,  whose  continuance  in  that 
ttnst  (Mtk  as  to  the  present  members,  and  the 
aueoessien  of  them)  is  directed  by  the  several 
charters :  Or  else  it  k  Intrusted  with  the  whole 
hodv,  and  &at  dther  expressly  in  plain  words, 
or  by  implication  of  law,  wHen  tne  charters 
are  altogether  silent  therein :  The  law  in  such 
«aBe  lodgeth  the  power  of  assembling,  debating, 
mdA  determining  fer  the  corporation,  in  all  the 
meifibers;  and  the  whole,  jointly  assembled, 
(fit  so  many  of  them  as  upon  notice  shall  ap- 
pear) constitute  the  common  council:  And 
•aoeh  ansembly  is  not  stiled  the  common  coun- 
eil  firom  being  retained  and  ifiving*  of  counsel, 
#s  llr.  Recorder  would  have  it,  in  ^hich  sense 
ha  only, 'and  Uie  common  seijeant,  are  the 
ctommon  council  of  the  dty ;  but  they  are  so 

**  '  from  their  ioint  assembliDg  and  consult- 
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Secondly,  Hiat  no  coiporation  act  can  be 
without  the  common  Seal. 

Thhrdly,  That  the  ads  of  the  oommoii 
council  of  London  are  under  the  protection  of 
the  statute  or  charter  in  parliament  of  1  £dw.  9, 
their  acts  are  persomd,  and  they  but  mimstera 
of  the  eihr ;  and  that  the  charter  providea, 
that  the  liberty  of  the  city  idiall  notbe  taken 
into  the  king's  hands  f6f  any  personal  trespaM 
of  any  ministei'  of  the  city. 

For  the  first,  I  have,  already  demonstrated, 
that  there  are  no  acts  of  Hn  corporatioB,  bat 
what  are  perfermed  by  the  particular  mein« 
bers;  I  will  not  repeat  I  have  produced 
many  instances,  that  in  point  of  crime  te 
acts  of  particular  members  do  iifect  the  cor- 
poration, touching  their  hberty .  That  they  de 
so  in  pcont  of  wronff  between  subject  and  sub- 
ject, the  cases  are  infinite ;  I  will  only  mentinf 
the  authorities :  9  H.  6,  36^  b.8B[.6,  l,e. 
tM  14,  b.  45  Edw.  3,  S.  b.  15  £dw.  4, 1, 1. 
5H.  7.  1^6,  a.  4H.7,  Id,  a.  82.  H.  6.  9,  a.  7. 
I  shall  add  one  case  more,  that  absriutely  de* 
stroys  Mr.  Recorder's  hypolhesis,  v^on  whi^ 
he  relies,  *  That  a  corporation  cannot  do  or  suf- 
fer any  wrong ;'  it  is  48  Ed.  3,  17,  b.  Tha 
mayor  and  commonahy  of  Lincoln  bring  cove» 
nant  against  the  mayor  and  commonalty  of 
Derby,  upon  a  deed  of  covenants  made  by  the 
predecessors  of  those  of  Derby  to  die  pVede- 
cessors  of  lincoln,  that  those  of  the  town  of 
Lincoln  should  be  discharged  frtim  toll  for 
their  merchandizes  brought  to  Deihy.  In 
their  court  they  assigned  for  breach,  that  two  of 
the  burgesses  of  Derby  by  name  did  exact  and^ 
take  toll  of  several  of  me  burgesses  of  Lmcoln. 
The  defendants  first  take  exce^on  to  the 
count  fi>r  variance  fr'om  the  wnt;  that  the 
writ  supposeili  and  aUedgedi  the  brsach  te 
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tiare  been  eommitted  by  the  mayor  and  com- 
monahy,  and  tbe  ooant  aangfBS  the  breach 
by  two  burgesses :  Tbe  exception  is  over-mled, 
and  the  court  held  pursuant  to  the  writ  for  the 
breach  of  covenant,  which  binds  the  whole, 
and  must  be  made  b^  members^  Then  it  was 
intnsted  upon,  in  point  of  law,  That  the  act  of 
the  t'.vo  burgesses  did  not  oblige  the  corpora- 
tion. It  ^as  admitted,  that  the  act  of  all  the 
members  met  together  would  oblige  the  corpo- 
ration: But  it  was  resolved,  that  it  was  a 
breach,  and  obliged  the  corporation ;  and  that 
the  taking  of  toll  by  their  omcers  was  a  taking 
of  toll  by  the  corporation ;  and  the  reason 
gpTen  is,  that  all  the  members  of  the  corpora- 
tion cannot,  by  any  common  intendment,  be 
understood  to  meet  together  to  take  toll.  Here 
is  an  eiq>ress  judgment,  that  *  Crimen  egredi- 
*  tur  personam,'  and  shall  render  the  corpora- 
tion liable  for  wrongs  done  to  a  particular  mem- 
ber of  another  corporation;  Much  stronger  is 
the  case  of  the  king  upon  breaches  of  the  con- 
dition in  law,  as  I  nave  shewn,  where  the  acts 
of  the  particular  members,  committed  against 
the  king's  officers,  are  adjudged  done  against 
the  king,  and  render,  the  corporation  liable ; 
but  when  all  meet  together,  and  do  not  act,  I 
may  say  it  was  never  yet  doubted  but  the  cor- 
poration "was  obliffe^l. 

The  case  of  Warren,  [Trin.  17  Car.  1.  Cro. 
540.]  which' was  cited,  of  tbe  place  of  com- 
mon council-man  of  CoTentry,  is  nothing  to 
this  purpose ;  nor  the  reason  given,  That  such 
place  was  collateral  to  a  corporation ;  which 
was  no  more,  than  that  the  court  could  not  ex 
officio  take  notice  of  it  as  a  fixed  place  or  office, 
^ut  must  take  it  upon  the  return ;  it  being  va* 
riously  use<]  in  scTeial  corporations,  as  I  have 
;ihewed ;  and  the  custom  being  returned  to 
.dioose  and  remove  them  ad  Ubkum,  the  court 
could  not  judge  otherwise,  as  they  may  of  the 
ireedom  of  any  member,  which  is  the  same  in 
aQ  corporations.  And  therefore  in  the  case  of 
£stwick  and  Bret,  common  council-men  of 
London,  whfere  the  court  could  take  notice, 
they  were  chosen  for  a  time  certain,  the  court 
acfiudged  they  could  not  be  removed  without 
cause,  and  granted  restitution,  [Trin.  23  Car. 
1.  Rol.  Restit.  PI.  8.  fol.  456;]  That  ^be 
jfl^mbers  of  a  corporation  can  be  punished  only 
4n  one  capacity,  and  not  in  both  capacities, 
and  impeaehing  thetn  for  treasons  andrelonies 
4n  their  corporate  capacities,  will  be  licensing 
them,  6r  at  least  giving  them  an  exemption 
.•and  encouragement  to  commit  these  crimes 
'  impune  in  Uieir  natural  capacities,,  is  a  strain  so 
much  above  £/a,  that  I  cannot  understand  it. 
^r  James  Bagg's  case  teacheth  other  doc- 
trine. That  the  punishing  of  any  of  the  mem- 
*i;ers  criminally  for  infamous  oilenoes,  by  fine, 
iaiprisonraent,  or  pillory,  at'  the  king's  suit, 
dMh  not  exempt  the  crimmal  firomdisfraodnie- 
nent.  - 

.  The  many  |>reoedents  I  have  produoed  do 
prove,  that  the  rioters  or  members,  who  com- 
mitted the  cause  of  forfeiture,  were  not  dis- 
<}i|rg«d  by  prooaediog  agaaBst.thtir  liberties. 
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In  the  case  of  Norwich,  fiir  iHBgfaig.tlieaf* 
provers,  the  liborty  was  seized  fiir  misyiveni> 
ment,  and  process  iwued  agwnst  the  mayorls 
answer  it  at  Westminster,  crhmmaHier,  Aai 
in  the  case  of  Cambrid^  tha  Couit  told  them, 
they  did  not  then  put  it  upon  them  to  answer 
criminally,  but  as  to  their  libertieB.  And^Mj 
themselves  knew,  that  by  seizure  of  their  h- 
.  berties  tiiey  were  not  discluuved  of  thw  crime: 
and  therefore  in  the  plea  of  snbmissiOD  they 
insert  a  saving,  that  it  might  be  no  conchuioa 
to  them,  in  case  fliey  were  impeached  crimi- 
nally. Mr.  Recorder  doth  admit,  that  if  ail  Uw 
members  commit  treason,  and  be  executed,  tW 
politic  person  is  destroyed  as  well  as  the  on* 
turalpersons,  and  that  justly  too  for  sogresft 
an  ofience ;  and  thererore  the  extent  of  for^ 
foitures  doth  not  encourage,  but  deter  offenden 
finom  commission  of  the  crimes.  And  the  citi* 
zens,  when  they  know  that  their  riots,  op* 
pressions,  and  libelling  of  the  government,  da 
not  only  subject  their  persons  to  poniflhmeB% 
who  are  the  immedii^  actoiB,  but  also  aabjeet 
the  cunstitutioi^  and  government  of  their  dty 
to  "he  questioned,  wiH  h)ok  upon  tiieniflelveB 
under  stricter  bonds  for  discharging  their  duties^ 
than  common  subjects  are.  AoA  theiefi»retlia 
ndality ,  who  have  so  great  a  share  in  the  ffo» 
vemment,  for  treasons,  do  not  only  forfeit  tatir 
lands  and  lives,  but  their  right  of  peerage,  iriaeh 
is  a  special  trust  for  government ;  and  thai  wat 
forfeited,  in  eases  where  thefar  lands  wereiiolfop> 
feited,  but  only  daring  their  Kves,  upon  tbe  oon* 
dition  annexed  to  that  special  trust ;  asbefoi* 
the  statute  of  86  H.  8,  lif  a  nobleman  (to  }um. 
and  the  heuv  maJes  of  his  body)  having  eirtailei 
lands,  commit  treason,  his  lioids  are  not  ~for- 
fisited  from  his  heir  in  tail ;  butthe  digni^  m 
forfeited  and  extinct,  and  not  supported  hj 
the  statute  of  Donis,  by  reason  of  the  condilioft 
annexed,  NeriVs  case,  7  Co.  fo.  34.  The  law 
is  the  same,  where  the  digitfty  is  granted  in  par- 
liament, or  by  act  of  parlianient,  it  is  no  leii 
forfeitable  in  one  case  than  in  the  other ;  the 
oondition  the  law  annexed  is  stni  the  sane,  if 
when'  the  members  of  a  corporation,  corfomiiUt 
assembled,  commit  treason  against  then-  prioes^ 
it  must  certainly  be  acknowledjied  to  be  a^>ainiil 
their  duty,  in  whatever  capacity  they  be  earn- 
sidered;  espedalhr  since  the  statnte  ofkmy 
Janles^  whidi  makes  the  oath  of  aUegiauoe  to 
be  part  of  every  fireeman's  oiidi;  and  Aecar- 
ponue  right  is  \aki  of  the  king.  If  tke  lav 
allowed  no  other  way  of  taking  advanta^  «f 
forfoiture  of  the  corporate  right  but  by  execittiag 
of  all  the  members,  the  kiw  itKlf  might  be  ac- 
cused of  as  great  tyranny  as  ever  was  prae- 
tised  by  the  greatest  of  tyrants.  And  to  thiB» 
and  nothing  eioe,  the  principle  laid  down  by 
Mr.  Recorder,  that  treasons,  murders,  and  fe- 
lonies of  the  members  do  not  affect  the  oorpe* 
ration  in  law»  doth  directly  tend,  viz.  to  inlrfr- 
duce  cruahy.  , 

The  objection  that  no  acts  are  corporaleiaolii 
or  can  afiect  theeoiporation,  but  what  are  under 
the  common  aeid,  nothing  certainly  can  ha 
morevahi  Ihaa  aoch  an assertioii.    llMaay 
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Mfsr^  AeriA,  or  other  offieen,  ever  acted  and  Aldermen,  and  Sheriffa,  who  are  in  *dul 
kgiHj  in  tlieir  eheioe  by  the  derfMMratkM,  be-  ohavter  expreMly  mentioned.  Bat  tbis  chsrtear 
came  not  under  the  ^sommen  seal:  then  no  did  not  ptove  .of  any  great  or  long  advaxitage 
hy-law8  are.  valid  aa  oorporate  aelB,  because  totliecR]e,in4lifferingtbemMto  this  privilege 
not  under  the  ooounon  seal :  the  same  may  be  from  other  corporations ;  far  they  werfe  met 
•Bid  by  meet  of  the  oorporate  acts  in  cities  and     with,  eitber  by  excessire  fines  set  upon  th«r 

oflioers  tbr  personal  dcffitults  aAd  ialse  judg- 
ments; or  that  it  excused  the  city  only  upon 
the  first  oiTence ;  and  if  again  they  committed 
the  like  ofienoe,  it  was  no  longer  personal,  but 
become  their  offence,  because  they  did  not  dis« 
place  their  officer  to  provide  agamst  bis  reite- 
rated crimes.  And  therefore,  as  Mr.  Solicitor 
hath  shewn,  the  liber^  of  tiie  city  of  London 
was  after  this  seized  into  the  king's  hands  for 
mis^vemment;  besides  the  punishment  of 
their  ministers  became  difficult,  because  tha 
offences  being  commit|^  in  London,  the  in- 
quiry of  them  must  be  by  men  of  the  same, 
who  favoured  these  officers.  And  thereupon, 
to  settle  this  matter,  an  act  of  parliament  was 
made  by  the  same  king,  which  is  m  prints 
The  prmdofld  grounds  of  the  act,  as  the  act 
recites,  28  £d.  3.  c.  10.  were  that  the  noto- 
rious errors,  defaults,  and  misprisions  forde- 
fimlt  of  good  governance  of  the  mayor,  sherifl^ 
and  aldmnen  of  London,  could  not  be  enquired 
of,  nor  found  by  men  of  the  same  city.  The 
act  settles  the  rule,  that  for  the  first  default  of 
the  mayor,  sheriffs,  and  aldermen,  they  shall 
forfeit  1,(XX)  marks ;  for  the  second  offence 
2,000  marks ;  and  for  the  third  default,  the 
iranchise  and  liberties  of  the  city  shall  be  taken 
into  the  kin^^s  hands,  and  this  for  the  defauHa 
of  their  ministers  ;  which  is  a  plain  iudgnment 
in  parliament,  that  the  franchise  of  London 
may  be  forfeited ;  and  expUiins  the  charter 
of  the  first  £d.  3.  And  to  make  the  remedy 
eflRBctnal,  these  defaults  are  omitted  to  M 
enquired  after  by  the  juries  of  foreigu 
counties;  and  so  shut  the  door  against  all 
pretences  fiir  the  charter,  1  £.  3.  aiM  former 
charters.  It  is  enacted,  that  the  ordinance  shall 
beheld  firm  and  stable,  notwithstanding  any 
franchises,  privileges,  or  customs.  By  this 
law  the  fines  of  tli^ir  ministers  for  their  firet 
and  second  offences,  in  breach  of  good  gdvem- 
ment,  are  ascertained,  which  by  the  former 
charters  were  at  discretion :  but  for  the  thiid 
offence  of  their  ministers,  their  franchise  might 
be  seized  as  before  1  £.  3,  and  then:  omer 
charters  might,  for  tlie  offence  of  misgovern^ 
ment,  and  from  thence  till  this  statute  tor  the 
second  offence.  But  neither  the  charter  1  £. 
3,  or  this  law,  did  extend  to  any  autrageous 
acts  of  their  members,  as  bseacb  of  their  duty 
and  good  government,  but  only  to  the  personal 
actB  of  the  mayor,  sheriffs,  and  aldermen,  in 
their  several  trusts  committed  to  their  mana- 
|[ery.  Under  this  law  the  city  of  London  stood 
till  1  H.  4,  from  which  king  the  city  expected 
greater  fioivours  than  ordinary,  as  having 
merited  tbem  by  being  the  chief  instrumenu 
of  faJB  psomotion  to  the  crown ;  but  the  manner 
wherein  they  were  instrumental,  I  forbear  to 
mention.  Yet  from  that,  king  they  ,coukl  ob- 
tain no  JUOKie,  as.  to  ^a  for^ei^ires  l<nr  the  per* 


In  the  case  of  Cambridge  before  the  king. 
aBdhMrds>5  R.  S.  Biidfleld  and olher  busgesaes 
appeared  en  the  behalf  of  the  comnMmalty. 
The  court  demanded  of  them,  if  thev  had  aiu 
thority  under  the  Common  Seal  of  the  town  ? 
They  answer,  the  town  had  no  Common  Seal, 
hut  that  they  were  chosen  at  a  common  as-? 
•einUy  of  the  town  somm<med  for  that  purpose, 
which  is  the  Common -Council,  to  apfiear  for 
the  commonalty,  to  answer  and  iteceive  '  ce 
iptenx  la  ley  volt,'  and  the  authority  was  ad- 
judged sufficient.  The  common  council  say 
they,  are  but  ministers  of  the  city,  and  the  li- 
berty of  thecity  hath  a  speomi  protection  agamst 
the  personal  acts  of  their  minislers  by  their 
charter  in  pari.  1.  E.  3.  I  have  a  copy  of 
that  charter  by  me  from  the  records  m  the 
Tower.  The  king's  grant  indeed  is,  'deas- 
<sansu  Rielalorum,  Comitum,  Baroaum,  et 

*  totios  Communttatis  Regni  in  instanti  Par- 

*  liamento.'  The  considerations  of  the  charter 
ara  *.prom€;liora(ione.Civitalis,'  and  for  the 
laudable  services  of  the  mayor,  aldermen,  and 
commonalty,  performed  to  tlie  king  and  bis 
ancestors ;  but  the  giant  is  only  *  Civ.  Ciyi- 

*  talis  pnedict  habendum. sibi  et  successorib. 
«  suis.'    The  w^rds  of  the  grant  are :  '  Quod 

*  pro  aliqua  personali  transgressione  vd  judicio 

*  personal!  alicuius  ministri  gusdem  Civitatis 
^'Wm  capiatur  iibertas  illius  in  manum  nos- 
;*.trumvel  heredum  nostrorum,  neccustos  in 
-^  eadem  Civitate  ea  oocaaione  deputetur ;  sed 

*  higuamodi   Minister,    prout  quiditas  trans- 

*  gressionis  requirit,  puniatur.'  These  are  idl 
i&  words  in  that  cmrter,  which  refer  to  tins 
matter;  and  the  same  were  granted  to  them  in 
flOme  former  charters  out  of  parliament.  This 
aimears  by  this  charter  in  parliament,  that 
<Xibertas  CLvitatis,' which  is  the  franchise  or 
€9cnporation,  had  been  seiKed,  and  might  be 
Mxod,  fi)r  some  |rarsonal  miacaniages  of  the 
ministers ;  for  it  is  merely  the  king's  grant 
tiiat  exeidpts  them  from  it  n>r  the.timoto  come. 
I  do  agree,  that  every  personal  miscarriajge  of 
their  ministers  was  never  anjr  cause  of  fi>r- 
Aiture;,btttitmustbe  miscaniages  ofomis- 

.  flion  or  commission,  which  amounted  to  a  mis- 

remment  vnthin  the  corporation.  As  30 
3.  Bot  CI.  memb.  5.  The  city  of  London 
was  taken  into  the  king's  hands,  for  not  levying 
%  hue  and  cty  upon  we  death  of  persons  who 
were  slain*  Bale  Lib.  L.  fo.  269.  H.  3.  memb. 
S.  Their  liberty  seized  fw  giving  of  fUse 
jodgment  m  die  hustings,  Lib.  U  309.  These 
aresufficient  to  shew  what  are  the  *  personalis 
<  transgressio,'  and  *  personals  judieinm'  in- 
leoded  to  the  chartei;;  though  jnany  the  like 
instanoea  may  be  .produceOf  Who  are  the 
ministers  intended,  paxily  appears  by  the  char- 
ter i  hvt  fiiUer  by  otocr  authoritieii  vis.  Mayor, 
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■pD^l  offwoeu  of  ibmx  mxug*gn  ml  9Ac4n» 
WQ  to  J»e  put  into  equal  ooi»4itioii  with  otliflr 
cilies  unci  borougbfl.  The  $t|ilu^  aiW  le- 
cital  of  aaEdw.  3,  that  our  lord  the  ^ing  ood^ 
aideredtbeipod  and  lawful  bebaTiour  of  the 
paayor,  shenfi^,  ainl  aldermen,  and  of  Ih^  (^om- 
wonaHy  of  London  towards  him,  and  ^erefore 
filling  to  ep^e  and  mitigate  the  penalty  albre- 
ytdg  by  went  of  Lord^  and  Commons  hath  <ir- 
'  dained  and  established,  that  die  penalty  a^re- 
fliaid,  as  well  of  the  1000  and  SOOO  marks,  and 
tbesei«use  of  the  ftimcbiae,  shall  not  be  li- 
mited in  a  certain^ ;  but  the  penalty  in  the 
case  shall  be  by  the  advi/ce  and  diaoretion  of 
the  justices,  as  ether  cities  and  boroughs  be 
iiritbin  this  realm ;  and  that  the  remnant  of 
the  statutes  stand  in  their  force  ;  So  that  irom 
1  U.  4,  the  city  of  London  never  could  pre- 
tendjto  any  other  exemption  from  forfeiture  of 
their  franchiiie  than  other  cities  and  boroughs 
my- 

Here  1  craTO  lea?e  to  join  some  other  raoords 
te  those  produced  by  Mr.  Solicitor,  particularly 
rdating  to  the  city  of  London. 

9  P^.  Boll.  para.  £.  raemb.  9.    The  king 

aj^points  John  Lord  Breatoncustos  of  the  city, 

ifith  commission  to  amerce  and  punish  the 

aldermen  and  others  of  the  city,  according  to 

/their  demerits. 

8  £d.  2.  Memb.'S.  dors.  A  writ  issues  for 
the  orderly  choosing  of  die  mayor  and  sheriflb, 
which  beg^  then  to  be  tumultuous,  and,  as  the 
teoord   saith,    '  Quod  quidem  populares   et 

*  plebes,  oonspiratione  inter  eas  habits,  dissidia 

*  tnnumeraque  facinora  in  dicta  civitate  nocte 

*  dieque  per^etrantes,  conventiculaque  clandes- 

*  tina  in  locis  priyatis  facientis,  non  vocati  et 

*  summoniti,  hujusmodi  Electionibus  se  im- 

*  miaoent  communicationibus  et  damoribus.' 
Th^  writ  recites  t(ie  elections  to  have  been 
f  per  Aldeimannos  et  alios  ctves  discretioris  et 

*  potentiores ;'  and  commands  tliatthey  be  so 
done,  Sprout  in  eadem  ciyitate  antiquit  fieri 
'eonsuevit:'  Otherwise,  that  the  king  would 
not  admit  them,  when  presented  to  liim,  or  his 
€Xchequer. 

14  Kd.  3,  pars  3.  memb.  33.  The  king  grants 
the  office  of  mayor,  seized  into  his  hands  at 
the  Iter  in  the  Tower,  to  Robert  Kendall,  du- 
rmUe  heneplacito, 

15  £d.  3.  nars  1.  memb.  3.  Thekinflf  first 
rspleyins  to  tne  aldermen,  sherifis,  and  atizens 
the  office  of  mayor,  who  present  to  the  king 
Hammond  de  Chigwel  fi^r  t}ie  office,  and  the 
king  admits  him ;  and  then  &e  king  grants  to 
the  akiermen,  sheriife,  and  citiaens,  the  mayo- 
ralty to  hold  at  the  king's  pleasure. 

26  £d.  3.  memb.  5.  The  king  absolutely 
restores  to  them  the  mavoraltT,  to  choose  as 
bdhrethe  seizure  into  hi&  hands. 

16  9-  3,  pars  1.  mexb.  38.  dors.  A  eom- 
niasion  issueth  to  the  duke  of  Gk>uoester,  and 
Mveral  lords  and  judges,  to  inquire  of  the  de- 
fhnlli  of  the  mayor,  aldermen,  and  sherilb, 
lHK>n the  statutedf*  38  £d.  S. 

16  R.  3.  memb.  3.  dorso.  The  comnis- 
«mms8atatSaton|iB  Con.  BiKki^  and  the 


mayar,  thfri|h,  m^  iild<H»en»  wwv 
of  several  wisMsrifigMf  wl  ibn  libai^  of  tht 
eity(b|rtlw}jiidglMVlt9Cth(aoa«i4aeiMi  inl» 
the  king'a  ha»da ;  acd  thekuig(hy  the  wkmm 
«f  his  couneil  at  Wvdm)  tmffM^  JMi» 
wy  a  Badingfton  VLuper  in  Mia  rofpn  af  WilliMi 
Venner,  and  two  other  sherifis,  and  34  aM«N 
men,tohoUi  dHriaf[the  king^ff  pletpira;  and 
they  all  took  their  oatba  Wsm»  th#  khw 
and  his  privy  couapil :  And  in  that  saianl 
the  prior  of  ChrWt-ehuich  was  inoni  «n  «!• 
derman. 

16  R.  3,  pavB  8.  Btcmh.  31.  In  the 
year  the  lungy  nt  the  intwoasMan  af  the 
granta  tp  the  aldernwtt,  ahwUb,  and  « 
that  they  Bii|^lit  use  their  franohwe,  as  thay 
before  the  seizure ;  but  with  this  damn  or 
striction,  *  Uiiouaque  aliter  oidinavfravH*^ 
Upon  which  the  ci^choae  John  Hand  ma  jao^ 
and  John  Shadvorth  and  Henry  Voanar  aiM- 
rifis,  who  woe  removed  the  same  ^aar  by  tka 
king,  and  Henrv  Daliogrugs  aiyointwi  Mnyar, 
to  hold  during  the  king's  pfeaaura. 

16  R.  3.  pars  l.memh.36.  Thavaaoadaa^ 
signs  the  causa,  '  Pro  nwoua  diacrcta  e4  is* 
<  sufficient!  gubeniatione  et  r^gimma  civilaiBi 
'  nostre.' 

30  R.  3.  Thekii^  makaafnll  reatitutien  to 
them  of  their  liberties  ;  in  print,  and  wk  '^ 
charter  pleaded. 

33  H.  6  memb.  3odQr80.  Elaetionaof 
and  sheriff  beginning  again  to  he 
a  writ  w  the  nature  oft  thai  ni  Edward  the  Sa* 
oond's  time  issued,  coaomanding  the  choioa  to 
be  '  per  Aldermannoa,  uecami  diacietiana 
*'  diote  dvitatia,  adhuc  speciahter  aummaaita^* 
aecording  to  die  ancient  oustam :  And  alter,  inr 
Edward  the  Fourth's  tiaoe,  the  chniee 
tied  upon  the  liw'ery-nen  by  act  of 
councd. 

So  then  there  can  remain  no. 
that  the  mayor,  sheriffii,  aUeroaan,  and  all  tl» 
commons  in  council  asseaaUed,  may  nasi  mil 
acts  for  which  their  fraaahiae  may  be  aeiaad^ 
And  though  thaw  may  ha  no  real  diflhiaii^sa 
where  all  the  oommona  assemble,  and  wkase 
only  a oertain  nuoiber elected  by  the  seat;  yal 
I  shall  udt  fiuiher  discuss  that  point  at  toss 
time,  because  that  question  dolh  not  ariae  wasa 
tlus  record.  For  the  offiencea  wherewitb  ttay 
are  charg^  are  both  bud,  in  the  raplioatiao,  to 
be  committed  by  the  mayor,  oitizcDS,  and 
monahy  of  London,  ^  which  auiat  be  inr 
the  wktole  body. 

Thewh<de  body  plead  to  it;  butis 
joinder  thay  do  not  traverse  ^  and  dsay  tiMgp 
did  the  fools:  Sothataa  totha  aetors,  it  bmH 
be  intended  they  sire  the  saoM  poaoa^  wba  era 
sued  and  defend  upon  rseovd,  wtdch  are  all  the 
members  o^  the  corporation- 
There  are  two  bvanohaa  af  Iha  tnt 
laid  m  tbarepucatian : 

1.  That  the  mayor,  eitizeMS  and 

Sin  eoqmion  eauneil  aaaamhled,  did 
publish  a  law  for  levying  of  momej^ 
3.  Thatthe  mayor,  tmsmB^  and  ooa 
allj»  by  ealw^  of  that  iHBgri  hy^wp^  dd 
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tflkttoii  kvy  iipoa  the  king's  snliiecte  Sven  i 
gftttt  ninM  <xf  moiMjr. 

In  the  ngmnier  tfiey  take  it  by  pwtestaUon, 
tiial  BO  aet  Or  fcctof  the  mayor,  alaermen,  and 
eoDuaDn  eonscil,  is  an  act  or  lact  of  the  body 
corporate,  or  polilie ;  which  ia  *  Prolestatio 
*JmBf  nan  iaoti,*  and  is  that  error  I  hare  en- 
dienvowred  to  rehite,  that  the  acti  of  all  the 


ol^  tbe  oorporaiioD  assembled  in  com- 
oovncil,  are  not  the  acts  of  the  corpora- 
tion. But  jet  by  this  protestation  of  matter  of 
hiw  they  would  msinuate  a  Not  GaiHy  as  to 
flsaking  of  the  law,  and  seem  afraid  to  own  it, 
and  do  not  bafoihoedly  own  it.  Bat  after  they 
have  entitled  tfaemselfes  to  the  markets,  in 
meh  a  manner  as  I  afterwards  consider, 
then  they  proceed  to  number  the  people,  which 
mutAj  wae  not  done  upon  any  legal  ffronnd  to 
BMve  your  judgments.  Then  say  they,  that 
time  oilt  of  mind  there  hath  been  a  common 
oaunoil  not  exceeding  350  persons,  elected  ont 
«f  the  fteemen  ;  but  do  not  say  of  what  num- 
ber it  doth  consist,  nor  by  whom  elected,  whe- 
Aer  by  citisens  or  forei^ers,  by  tbe  mayor, 
aMsrmen,  or  by  whom  chosen,  so  as  the  court 
may  judge' of  the  matter  of  law  so  strongly 
proiteited,  whether  they  were  ^e  representa- 
tives of  tiMi  whole  body,  or  no.  Then  they 
■ly,  sir  William  Hooker  mayor,  and  tbe  alder- 
men  of  tbe  city,  *  ac  communarii,  sive  cires 

*  do  oommoni  concilio  ^usdem  dvitatis  ;* 
which  may  as  well  be  intended  of  Mr.  Reeor- 
der  and  the  common  seijeant,  who  are  *  de 

*  oommuni  eonciho  ciritatis,'  as  of  any  other ; 
ftnr  the  persons  are  not  named,  nor  is  it  said 
they  were  elected,  nor  by  whom,  nor  any 
wards  of  reference  to  the  custom  alledged  ; 
but  generally,  that  they  met  in  *  Communi 
<  oaneiliQ  secundum  consuetudinem  ciritatis,' 
not  referring  to  the  former  custom  alledged, 
But  b«ng  met,  they  made  the  by-law  fer  the 
several  sums  of  money,  to  be  received  for  tbe 
use  of  the  mayor,  citiz«*ns,  "and  com- 
nenalty.  Which  rates,  and  no  other, 
the  mayor,  citizens,  and  commonahy,  '*  exe« 

Kmnt    et    perceperunt,'    according    to    the 
^  -law.    *  Qui  quidem  actus  siTC  ontinatio  est 

*  eadem  lex'  supposed,  by  the  replication,  to  be 
made  by  them  tbe  mayor,  citizens,  and  com*- 
monahy.  And  trarerse  ^btqtte  hoc,  that  any 
law  was  made  fer  monies  of  persons  comine  to 
the  markets  alitcr  vel  alio  tnodo  than  they  had 
before  set  forth.  I  knmv  those  learned  gentle- 
men who  signed  this  plea,  and  the  other  to  tbe 
^arge  of  the  Petition,  if  they  could  hare 
ftwnd  sufficient  matter  ofjostification  to  either, 
they  would  not  have  suffered  them  to  appear 
upon  record  in  such  uncouth  dresses;  and 
therefore  deficiency  of  matter  may  excuse  the 
hisufficiency  of  pleading;  for  tnere  is  skill 
•hewed  in  the  contrivance  to  have  drawn  on  a 
^Imnurrer  ;  for  nothing  was  dreaded  more  than 
an  open  examination  ef  the  fects  upon  a  pub- 
lic trial,  which  would  have  fallen  very  little 
abort  in  both  caaes,  as  to  the  ag^pravation  mid  in 
fl^jO  repucatHin* 

Vj^  ttu9  plendtog  die  mayor,  dttzens,  and 


commonalty  have  confessed,-  ^at  the  by-kiw 
was  made  fbr  them,  and  the  monies  to  b« 
levied  fbr  their  use.  They  have  also  confto'* 
ed,  that  by  force  of  that  by-law  they  exacted 
and  received  &e  momes  ;  and  their  justifiea- 
tion  willbe  considered  by  and  by.  But  as  to 
the  making  the  l«|w,  they  neither  confess  it 
made  by  themselves,  nor  by  any  deriving  au- 
thority under  them ;  neither  do  they  traverse^ 
or  cteny  it.  For  the  averment,  that  H 
is  the  same  law,  and  the  traverse,  thai 
any  law  was  made  aliter  vel  alio  medo,  is 
no  legal  denial,  that  the  whole  corporation,  con- 
sisting of  mayor,  citizens,  and  commonalty, 
did  not  make  that  law  upon  which  an  issue 
could  be  taken.  Besides,  if  Mr.  Recorder 
wouM  have  the  court  intend,  that  the  common 
council,  set  forth  in  the  rejoinder,  is  a  disdnct 
body  of  men  from  the  politic  body  of  thn 
whole  city,  the  whole  plea  amounts  but  to  the 
general  issue.  What  the  consequence  thereof 
will  be,  I  will  consider  upon  the  point  of  th^ 
crimes  set  forth ;  but  at  present  the  court  can- 
not otherwise  intend,  but  that  they  that  mad^ 
this  law  and  this  petition  were  the  same  mayor^ 
citizens,  and  commonalty, 'who  are  expressly 
charged  therewith,  and  in  their  pleas  tliey  a6 
not  traverse  or  deny  it.  It  is  just  such  anothef 
plea,  as  where  an  information  is  broueht 
against  several  persons  for  killing  and  taking 
away  of  the  Icing's  deer ;  the  defendants 
should  plead,  tiiat  certain  persons,  not  naming 
them,  nor  from  whence  they  come,  nor  by 
whom  sent,  pretended  a  custDm  to  kill  the 
king's  deer,  and  according  to  that  custom  they 
killed  the  king's  deer  for  tbe  defendant's  use,  and 
the  defendants  carried  away  the  deer.  Who  (1 
pray^  shall  the  court  intend  killed  the  deer,bqt 
the  defendants,  or  some  by  their  authority  f 

I  now  come  to  the  main  point  of  the  case ; 

*  Whether  by  any  thing  disclosed  upon  thoae 

*  pleadings,  there  appears  a  sufficient  title  tn 

*  the  king,  for  the  court  to  give  judgment  of 
<  seizure  of  the  franchise  of  the  city  of  Jjtm^ 
^  don  ?'  The  title  I  insist  upon  for  tbe  Idng, 
is  for  a  forfeiture  by  acts  done  by  the  mayor, 
citizens,  and  commonalty,  in  br^ich  of  tneir 
duty,  and  the  public  trust  reposed  in  them 
upon  their  first  erection.  It  is  my  part  to 
maintain,  that  the  causes  assigned  are  suffix 
cient  in  themselves,  and  suHiciently  disclosed 
to  the  court,  for  tbe  court  to  give  judgment 
upon.    I  shall  consider  them. 

Firsts  As  they  stand  upon  the  replication,  as 
crimes  laid  to  their  charge,  which  will  amount 
to  a  forfeiture  of  the  franchise. 

Secondly,  How  they  stand  upon  the  re^ 
joinder  and  other  pleadings,  whether  suffi- 
ciently traversed  or  deni^,  confessed  and 
avoided,  or  in  the  least  extenuated  ? 

First,  The  crimes  laid  in  the  replicatioQ,,ar» 
two  in  general : 

1.  Oppression  of  the  king'a  ^objects  by  ea^ 
lour  of  law:  and, 

2.  Stirring  up  seditionf  by  llbeBing  i^f^ 
^nee,  and  lus  ffuvemment 

These  tvrtooiuy  are  laid  m  flie  repKcstinii 


Init  collected  out  of  maoy  sufficieDt  caiues  lor 
seizure  of  any  franchise.  The  notorious  rioU 
oommitted  in  the  fa6e  of  justice,  to  the  com- 
ibfting  and  abettiqA^  of .criminala,  and  tfsrror  of 
thejud^,;  and  .£ose  not  only  not  suppressed 
or  punished  by  the  magistrates,  but  counte- 
nanced and  .encouraged  by  them.  The  tu- 
mults of  many  thousands,  exposing  and  burn- 
ing in  effigy  several  of  the  tdng's  Protestant 
^iSgectB,  tiot  suppressed  or  punislied  by  the 
magistrati^s  ;  hut  by  some  encouraged,  and  by 
eootributions  supported.  The  encouragement 
of  libels  and  libellers  of  the  king  and  gorem- 
ment,  by  and  within  the  city.  These  and 
many  more  I  could  enumerate,  are  common 
offences  to  the  x;ity  of  London,  with  other 
cities,  and  populous  corporations;  but  these 
«re  such  as  iiave  been  in  the  cases  produced 
adjudged  caiues  of  forfeiture  of  themnchises 
for  misg^yerament 

And  m  these  London  hath  hut  imitated  itself 
in  former  times,  and  other  cities  and  borou«^s. 

But  in  the  oases  insisted  upon,  London  hath 
.out-done  itself,  and  all  other  cities  and  bo- 
rouglis  too,  by  assuming  a  power  to  make  laws 
for  levying  of  money  upon  foreigners  for  their 
.own  use  ;  and  to  ddibomte,  adjudge  and  con- 
demn their  prince's  public  actions,  and  pub- 
liciy  libelUiig  of  them  to  his  sul^ects.  Never 
^d  London  befiuoe  now,  or  any  other  eity  or 
borough,  (in  times  <yf.{ieaioe,  and  not  under  an 
julualrebeUion)  commit'the  like  breaches  upon 
tlie  government,  to  assume  a  power  superior 
to  any  the  king  hath  in  like  cases,  to  lay  bur- 
dens upon  his  people,  and  to  levy  raoney^  jsnd 
to  invade  tlie  king's  prerogative  by  ddiberating 
and  determininfic  of  his  public  actions  to  the 
consequences  thereof,  and  publicly  libelling 
Ihem  to  the  jrest  of  his  subjects.  And  in  exe- 
OQtion  of  Hiich  uqjust  power,  that  the  mayor, 
citizens,  and  commonalty,  did  make  and  pub- 
lish a  law  for  levying  of  money  upon  .the  king's 
subjects,  a.9  well  foreigners,  as  others,  coming 
to  the  public  markets  with  provisions.  And 
chargeUi  several  particulars,  and  divers  other 
sums  imposed  upon  all  coders  to  the  markets, 
whether  they  sell  or  no  ;  and  that  if  any  person 
refused  to  pay,  he  should  be  put  out  of  the 
market. 

Again,  That  the  mayor,  citizens,  and  com- 
monaltv,  by  pretext  of  this  law^  made  by 
themselves,  and  for  their  own  private  lucre,  did 
exact  and  levy  yearly,  df  theicing^s  subjects, 
0ums  of  money  amounting  to  5,000/.  per  ann. 
and  converted  and  disposal  the  same  to  their 
own  use,  in  subversion  of  the  good  govern- 
ment of  the  city ;  in  oppression  and  depau- 
perating the  king's  subfects  coming  to  the 
markets ;  in  c^ng  the  prices  of  provisions 
in  markets,  to  the  damage  of  the  kind's  sub- 
jects ;  to  the  manifest  disherison  of  the  king 
and  his  crown,  contrary  to  the  4nj8t  reposed 
in  them  as  a  body  politic. 

In  the  first  branch  of  their  levjring  money, 
there  is  this  crime  laid  to  their  charge :  an 
abnsion  of  the  liberty  of  a  body  politic  in  it's 
li^ghafltpomt  «f  tnitti  viz.  of  maJang  laws  &r 


the  better  gvremmeiit  of  its 
other  the  kind's  subjects  repairing  to  tlie  city. 
This  is  1)0  £8tinc^liheity,fimn  the  hody  po- 
litic, but  incident  to  it,  as  hath  been  shewn; 
andihereere  cannot  for  any  abuse  be  Mgly 
lost,  or  severed  from  their  body  politic,  no 
more  than  the  body  politic  can  subsist  or  il^ 
tain  the  ends  of  good  government^  wjiftiootaadh 
a  power,  which  the  Jaw  raiseth  for  a  better  dis- 
charge of  that  trust.'  But  the  law  euUiMteUi 
no  corporation  with  a  power  to  lery  mosi^  for 
their  private  pro6t,  be  the  ookmr  what  it  vill^ 
nor  can  such  power  be  derived  from  the  cropwa 
to  any  corporatioD  ;  neither  can  any  antboriif 
be  produced,  that  jgives  the  least  eountenaMe 
to  sqch  an  authority  :  thejcaseof  BladcwcU- 
Hall  is  express  against  it;  that  was  ruled  good, 
because  it  was  fro  bono  ffublko  and  not  prm 
private  lucro  ;  it  was  but  a  small  reward  fisr 
the  officer  wlio  attended  that  busin^as ;  the 
city  got  nothing  thereby.  CorpoiatioBBi»  as 
well  as  other  communities  not  incorporate^  mem 
by  law  entrusted  with  power  to  raise  meocy 
for  uses  public  to  the  conununity  ;  but 
power  is  confined  to  the  precincts- erf"  the 
munity ;  they  cannet  lay  their  charge 
foreigners  {  as  for  reparation  of  chur^es,  higii* 
ways,  bridges,  and  such-like  public  charges 
These  crimes,  at  common  law,  cmne  the 
nearest  treason  of  any.    ISir  Thomas  HaUey» 

20  R.  2,  for  preferring  a  scandalous  fa^l^  wav 
adjudged  to  die  as  a  traitor ;  his  lif*e  sjiared  at 
the  instance  of  the  bishops  ;  and  after  1  H.  4, 
N.  9,  upon  his  petition,  thejudgroent  wasre-' 
versed.  To  lay  impositions  upon  the  kia^ 
subjects  was  not  only  an  incroachroent  en 
royal  power,  but  nf  the  power  of  parliaiaeiHa. 
And  what  incroachmcnts  of  royal  power  wen 
treason,  what  not,  was  in  the  breast  of  ^e 
judges^  as  a|»peani  by  thepetition  inparltaipeat, 

21  Ed.  3,  N.  15,AndafWr  settled  by  theala- 
iuie,  25  £d.  3.  Certainly  that  they  have 
immediate  tendency  to  a  rebeUion,  is  et 
To  alienate  the  subjects  affection  from 
prince,  is  a  great  step  that  way  ;  and  for  «a 
great  a  body  of  men  (both  for  rirhrn  ami  1 1  jm 
tatioii)  to  atljud^  and  pnUish,  that  the  king, 
hy  his  prorauration,  hath  interrupted  tiie  pohlie 
justice  of  the  kingdom,  and  the  neoeasaiy 
provisions  for  his  own  safety,  and  t&e  |«e* 
servation  of  his  Protestant  raojects,  is  in  eifoel 
to  determine  and  publish  the  king  nofii  fhr 
the  government,  and  by  necessary  cooae* 
quence  would  alien  the  affections  of  such  aa 
should  believe  them.  Add  to  this  the  power 
they  assume,  and  justify,  to  knry  money  la 
their  own  use,  upon  foretgners  as  well  aa  citi- 
zens, and  that  to  any  sum ;  which  Mr.  Re^ 
corder  pressed  as  ihe  force  of  his  argiimsl, 
that  little  or  more  made  no  difference.  Whca 
those  they  have  persuaded  to  draw  their  affeo- 
tions,  shall  be  assured  of  such  a  Wialative 
power  to  assist  them  with  SQppUes  ;  woait  oob* 
seouences  may  be  expected,  eveiy  man  may 
juoge.  Especially  if  one  thniff  more  had  hcea 
eff<£ted,  as  was  contrived  ana  eadeasiNiied  la 
be  established  i  that  UmdoD  rimldbeo^OMlIm 
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a^rlttiB  of  all  mtleoontenls^  as  Rome  was 
heretofore,  wko  might  there  vent  their  gall 
against  the  government  impune,  and  without 
ftar  of  eonyiQtion. 

I  jihall  consider  the  offences  particularly,  as 
tiiey  stand  upon  the  replication,  as  to  the  lery  • 
ing  of  money. 

1.  They  are  charged,  that  they  in  common 
council  assemhled,  respecting  only  their  pri- 
Tate  lucre,  and  in  breach  of  the  trust  reposed 
in  them  ibr  good  goyemment,  did  assume  upon 
&em  an  illegal  and  unjust  power  and  authority 
to  lery  mioney  upon  tiSie  kin^*s  suhjeots  to  their 
own  uso,  without  any  lawful  autbority.  And 
the  city  of  London  have  W  several  charters 
mch  express  power  given  wem,  hut  it  is  con- 
fined to  dieir  own  memhers ;  nei^ier  the  king 
not  the  law  ever  gaye  them  any  power  oyer  fo- 
•ragners,  to  charge  them  for  tne  private  profit 
of  this  city.  Now  tq  assume  such  a  power  is 
a  pfaiin-usornation  by  a  body  politic  upon  the 
crown  and  tlielaw,  and  is  a  manifest  breach  of 
that  trust  for  good  government,  by  an  open  and 
syowed  oppression  of  the  king's  subjects  by 
colQur  of  law,  which  istlie  worst  of  oppres- 
aiorn^;  and  therefore  the  law  not  only  gives  a 
new  name,  •  but  layeth  heavier  penalties  upon 
oppressions  committed  by  pergons  in  public 
trust.  It  is  called  extortion,  and  oppression, 
where  committed,  by  any  person  in  public 
ofSees  or  trusts.  It  is  not  sufficient,  that  the 
iqjured  persons  may  have  thenr  actions,  or  that 
tkey  may  he  fined  at  the  king's  suit ;  hut  the 
law  gives  a  forfeitui^  of  the  places  of  trust, 
and  lul  may  be  exacted  from  them,  if  the  king 
please.  .  The  persons  iiyund  may  recover 
their  damages :  they  may  be  fined  at  the  king'a 
suit,  and  their  offices  seized  ;  the  law  adjudg- 
mg  all  these  pmalties  but  equal  to  the  crime. 
The  markets,  as  they  stand  upon  the  repli- 
cation, must  be  intended  free  markets,  as  the 
■tveets  of  London  are  for  all  the  king's  sub- 
jects to  have  recourse  to  with  their  provisions 
for  supply  of  the  lohabitantB,  without  payment 
dp  any  toll.  The  sums  of  money,  for  hu3ang 
wheieof  the  law  is  made,  as  set  out  in  the  re- 
ylicatian,  cannot  be  for  any  toll  ofmarkets,  nor 
rar.piccage  or  stallage,  which  may  be  annexed 
to  markets  ;  but  imposition  upon  the  persons 
or  gpoods  coming  and  brou^t  thither,  whether 
they  sell  or  not,  sjsd  wh^ber  they  have  any 
jtiJls  or  not.  And  the  process  is  admindble, 
that,  if  the  person  refuse  to  pay,  he  shall  be 
tamed  out  of  the  market ;  as  if  the  law  were, 
that  svery  man  that  walks  in  the  streets  should 
pay  fi<{.  and  if  he  refuse,  he  should  be  turned 
out  of  the  city.  I  must  confess,  the  process 
is  as  good  as  the  law.  Thus  this  crime  stands 
,V)Mm  the  replication.  How  have  the  mayor, 
eitisens,  and  commonalty  varied  it  in  their  re- 
joinder ?  Not  one  jot ;  tor  as  to  this  point  of 
•charge,  that  they  usurped  such  a  power,  and 
.4id  execute  it  by  making  a  law  for  levying  of 
money  in  oppression  of  the  king's  sul^ts, 
tii^v  give  no  answer  at  all,  either  by  traversing 
.or  aett3riog,  confessing  and  avoiding.  If  they 
kadtefersed  their  making  of  the  law»  the 


special  plea  had  amounted'  to  the  general 
issue  ;  but  as  it  is,  there  is  no  answer  at  all< 
given  to  it.  And  therefore,  if  the  maldng  of 
such  law,  in  the  manner  set  forth  in  the  repli- 
cation, be  an  abusion  of  the  franchise,  judgment 
of  seizure  must  be  given  for  that  abuse. 

The  reasons  given  l>y  Mr.  fieooider,'  that 
^e  making  of  this  kw  will  not  forfeit  the  fran- 
chise, were  these : 

1.  That  if  the  kin^  had  made  snbh  a  by*. 
law  in  the  charter  of  mcorporation,  that*  would 
not  have  forfeited  the  corporation  $  no  moora 
can  it,  if  it  be  made  by  the  corporation  afteiv 
wards. 

I  do  not  understand  the  mystic  infinenoe  of 
this  argument,  unless  it  be  to  continue  the  aHe* 
gory  of  resembling  co|^rations  td  kings,  that 
the^  can  do  no  wroni^,  and  consequeatly  caA 
forfeit  nothing  by  theur  acts  tlMNigh  agaiait 
law.  Where  the  kin^  annexeth  any  power  to 
any  offices  or  cori>orations,  which  the  hiw  allow* 
them  not  to  exercise,  the  law  doth  not  ailjodga 
the  whole  grant  void,  but  only  those  powers ; 
but  if  officers  or  corporations  shall  assume  upon 
themselves  to  exercise  powers  which  the  king' 
could  not  grant,  against  the  end  of  their  iaso- 
tution,  by  extortion  and  oppi'ession  of  the  Idng'a 
sul^ects,  it  is  not  sufiicient,  that  the  acts  arevoiA 
because  illegal :  hut  the  ofienders  shall  ba 
punished  in  such  manner  as  the  law  provides. 

S.  In  all  the  suits  where  by-laws  have 
been  adjudged  unreasonable  and  void,  it  waa 
never  held  or  said,  that  such  by-laws  fbrfeHed 
the  corporation  ;■  and  if  it  should,  every  Itttia 
mistake  in  the  by-law  should  forfeit  the  coipo^ 
ration,  which  would  render  the  kato  of  corpo- 
rations very  unsteadyand  uncertain. 

1.  I  answer,  first,  that  in  those  suit&'hetween 
party  and  party,  there  was  no  occaswn  fortha 
court  to  declare  how  far  the  by-law^has  in- 
trenched upon  the  prerogative,  by  breach  of  tha 
conditran  in  law  annexed  to  the  hber^  But  1 
remember,  in  the  case  of  the  mayor  of  Wi- 
comb,  Mich.  37  Car.  3.  upon  eomplamt  in  this 
court  to  ray  lord  chief  Justice  Hales,  of*  hia 
refusal  to  si^  the  poor's  rates,  he  pnbticly  de>* 
ckired  to  him,  that  if  he  pennsted  m  his  obsti- 
nancy,  a  Qxio  Warranto  might  be  brought  la 
seize  the  franchise. 

2.  There  is  a  plain  difference  between  by- 
laws for  regulating  the  actions  of  the  membera, 
and  others  withm  the  corporation,  with  a  pe< 
nalty  to  inforoe  obedience,  and  a  law  directly 
for  levying  of  money:  in  the  latter  case,  th« 
levyiugof  the  money  is  the  piincipal  end  of  tha 
law  ;  and  to  levy  it  proprivato  lucro^  and  upon 
foreigners,  can  receive  no  palliation  from  being 
a  mistake  against  all  thelawa  and  authoritiea 
that  are  extant.  But  in  the  former  cases  they 
have  a  semblance  for  common  benefit,  and  pos*' 
cibly  might  be  for  the  benefit  of  all  the  mem- 
bers, coiud  the  restriction  be  made  by  law }  and 
the  penalty  is  but  coSlateral,  to  i^fbrca  ebedi-« 
ence,  and  will  stand  and  fall  as  the  Uiw  deter- 
mines of  the  principal.    And  tibo  law  no-whsM 

'  determines  all  the  cases  where  the  liberty  of 
any  members  (as  to  trade)  may  ^lot,  or  may  be 


^ 


H99]  STATBTMALS,  34 CikkELBS  U.  l6&2.-^Proeiedmg9  kMmlfe  JTitf  [Ul» 

butioguildfl  andipMialiralerBitiaL 

9.  It  extaids  to  food  bv«Jaws  at  well  wbai 
for  greater  caution,  that  tney  put  no  new  kj* 
lawB  in  ure  tiJl  allowed ;  b«t  the  allowanee 
makes  them  neither  better  nar  wone,  ei^ 
sbeherB  forthe  40/.  penalty,  aa  in  the  Tajlm 
of  Ipswich's  caae,  c.  11.  h.  f.M.  8o  that  the 
by-laws  are  but  of  the  sane  fbiee  they  were  h»» 
Ibrethat  statute,  &c  Iftheyaiegoodlaw^lhnr 
may  be  executed  without  all^ranee ;,  and  I 
have  before  shewn,  that  tlie  addition  ofansthg 
penalty  doth  not  disimise  with  the  penalty  o^ 
breach  of  the  condition  given  by  the  eomman 
law.  The  other  crime  olf  oppeasbn  they  am 
chaiged  with,  is,  Ibat  Iheydid  exact  and  kfty, 
to  their  own  use,  the  serenl  sums,  andethcn^ 
amounting  la  5,000/.  per  ann.  in  mipumhin  rf 
the  kinff 's  subjects,  and  raising  tae  prieen  in 
the  mamete  for  thehr  own  privnie  lucre.  * 

Seoondlv,  In  their  r«oaMier,  taking  by  pro* 
testatien  tney  are  not  of  that  value,  thenayor» 
eitizens,  and  oommonalty  ndaiowled|pe  tfM 
exacting  and  receiving  the  monies  to  Aenr  ewn 
private  use,  but  say  not  of  what  value  they  4»a| 
bi|t  be  tbey  of  what  value  dirf  will,  attempt  a 
justification.  It  must  be  admitled,  that  if  the 
justification  be  insufficient,  the  court  camHt 
otherwise  fvtdife  of  the  enme  tfaanas  it  is  fani 
in  the  repheation ;'  where  it  appeals  to  he  ae 
great  extortion  and  oppreasiQn  of  the  Idnf^ 
subfects,  and  continued  for  many  yenra  tnas 
^her,  by  eoleur  of  an  authority  nsuiped  ly 


nstrained,  whereby  there  is  loom  left  for 
tAes  ;  but  against  so  known  and  univeml  a 
principle,  that  no  corporation  can  levy  money 
for  their  private  profit,  no  excuse  of  mistake 
oan  beadmitted. 

S.  That  which  shelters  all  other  by*kws 
from  oppression,  is  wanting  in  this  ;  ihaias  to 
the  recovery  of  the  penalty,  tbey  reftr  to  a 
course  of  law,  whereby  they  submit  theur  by-law 
to  the  jttdgmentof  law  fiir  its  validity,  that  if 
tbey  lukve  committed  any  mistake,  it  mav  be 
oartecfced  by  law.  Bat  here  the  remedy  is 
plain  foree  ;  if  the  person  do  not  pay,  he  shall 
be  tum^  out  of  tne  market  witn  nis  goods : 
whit  was  settled  by  wrong,  shall  be  recovered 
by  Ihroe.  Tba»  Mr.  Recorder's  atgumg  makes 
the  duty  a  mere  volnntary  payment ;  it  is. 
Solve f  uut  aM,  he  hath  his  election  to  pay  or 
be  gone.  *  I  have  not  met  with  a  more  anntrary 

Cinciple  asserted  or  defended  in  a  a  court  m 
w.  Should  the  king  lay  an  imposition  of  12ii. 
on  everyone  that  entered  Whitehall,  %nth  order 
to  the  porter  to  turn  Irim  out  on  reAisal  of  pay- 
ment, what  a  dost  would  this  make,  that  the 
subjects  rifl^hts  to  have  access  to  their  prince 
were  invaded  ?  why  it  is  no  more  than  Sohcy 
4U^  obL  The  right  of  all  the  kind's  sulnecta,  to 
come  with  the  provisions  to  public  mancets,  is 
fiir  greater,  and  as  ^T<^  as  of  the  lord  mayor, 
or  oif  any  of  tlie  citizens  ta  come  there  ;  and 
the  puttinfl^  suchterme  upon  their  right  is  ab- 
solutely ilfegal,  in  the  worst  sense  that  word  is 
•i  ai^  time  used.  And  hsiein  BIr.  lieoorder 
wns  in  the  right,  that  more  or  less  are  not  ma- 
larial, becMUuse  every  sum  inqiosed  in  sush  case 
is  iH^fal,  and  what  is  ill^^,  cannot  be  rear 
sonable  ;  which  absolutaly  precludes  the  aver-« 
meat,  that  the  sums  were  reasonable ;  which 
obtains  only  in  such  cases,  where  of  common 
right  some  sum  may  be  taken. 

4.  In  the  last  ^sce,  the  questioning  of  a  h-' 
berty  in  a  duo  Warranto,  whether  upon  the 
title»  or  for  a  fbvfeitureyis  uponthe  right  between 
the  king  and  the  corporation?  In  case  of  mis- 
takce  and  common  erron  committed,  those  are 
Botto-bejustifiedupenaquaticnofright;  and 
if  they  be,  are  no  longer  mistakes,  Irat  wiliul 
enmes.  ^d  therefore,  in  all  times  sncb  mis- 
takes, both  in  making  of  laws  and  matters  of 
fiiot,  have  been  passed  by  and  pardoned  by  the 
charter  of  eonflKmationt  *•  etiam-si  abusi  iuerint* 
And.  in  the  multitudes  of  duo  Wamntos  that 
have  been  brought;  most  ended  by  submission 
hdfbre  pleader.  But  where  it  shaH  be  insisted 
upon  in  point  of  right,  thongli  in  a  smaller 
point  of  oppression,  upon  snch'grounds  as  may- 
equally  intitle  them  to  commit  the  greatest 
appresaons,  *  magis  et  raiuns,'  do  not  afieot 
th*  case  in  point  of  the  right  or  fiirfeiture ;  but 
thaquestion  is,  whettier  the^  have  broken  their 
trust:  Ami  if  so  adjudged  torfeituie  is  a  nebes- 

;k  The  tnird  reason  Mr.  Recorder  msisted 
upon  is  19  H.  7.  cap.  7.  That  thme  had  been 
n»  nasd.  ci  that  Um^  if  4X»poiiitions  by-laws 
Hould  bu:«aMaofseianre. 

%  itamiwai^  Hmt  statoln  estendeaot  to  the 
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them,  as  ever  was  practiuBd  by  any 
upon  their  fidlow  suljeets ;  which 
denied  to  be  an  apparent  breach  of  that  trait 
committed  to  them,  for  the  better  adminifltatiai 
of  the  kws  and  joj^  to  die  king's  wJj|w.m>. 

The  parts  of  their  jaetificatmi  are  theaa 

(1.)  A  custoos,  that  time  out  of  mind, 
have  been  public  markets  wittiin  the  ci^. 

(9.)  Th^  make  tide  to  these  public 
by  prescription,  but   claim  not  any  tsH. 
common  right  belonging  to  these  marked 

So  that  botbupoD  the  custom  alledg«l» 

preseription  made,  the  court  cannot  oliier 

intend  out  they  were  finee  markets,  as  as  inA 
they  were.  Than  thiey  aUedge  a  em 
time  out  of  mind^  they  used  at  their 
provide  phnes  where  the  maikets  were 
and  stalls  and  stations,  and  other 
tions  for  the  muket-people,  and  surveymnByi 
other  offieeiBr  ^  the  better  geverumettt  «f  the 
nmket-people ;  and  did  cleanse,  and  wwm 
bound  to  deanse,  the  maricet-placeB.  Aad  fer 
deftajTing  of  theur  charges  for  aU^e  tima  i 
said,  they  had  and  um  to^  have  *  dii 
^tionabiha  Tobieta,  Ratas,  sive  dci 
*  summas,' of  all  penoDS  coming  to  Ae 
for  stalls^  stations,  and  other  acoommodaliaBa  for 
the  selling  of  their  previsions.  AlthffTiqfti  tlwy 
received  mouies  time  out  of  mind,  and  naoA  the 
by«-laws,  they  cannot  tell  what  tiieaa  smns 
were,  nor  what  to  call  them,  whether  toli^ 
rates,  or  sums  of  money.  a\dlB  theyaouM; 
be,  that  isadihitted  of  all  hands, ' 
oQDUBOtt  right,  and  to  be  paid  upon 
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tbe  iQArkel»  wbetber  scrfd,  or  not.  They  do  not 
intitle  tbemaehes  so  mu^b  as  to  picca^e  or 
Stallage ;'  for  they  make  no  title  to  the  land 
where  the  markets  have  been,  or  are  held. 
And  we  all  know,  that  before  the  act  of  parlLa- 
ment  provid^  at  the  public  char|;e  fit  places, 
and  sett1e<l  them  upon  a  pubhc  trust  for 
market-people,  what  provision  was  made  of 
[Aaces  by  the  city,  viz.  in  the  public  streets, 
where  there  ever  was  a  free  market  for  provi- 
sions, as  would  have  been  made  evident,  had 
the  city  tendered  a  sufficient  issue.  Besides, 
Ihe  snms  charged  in  the  replication  can  neither 
be  of  pidcage  or  stalla<re ;  but  laid  upon  goods 
)>rouglit  within  the  market,  whether  the  vender 
made  use  of  any  staD,  or  breaking  of  the 
ground,  or  no.  Neither  is  it  averred  in  this 
plea,  or  by  any  words  of  reference  can  it  be 
inferred,  that  the  sums  in  the  replication  are 
the  $am^  with  those  they  claim  ;  they  claim 
only  by  custom  '  rattonabilia  Tolneta,  Rata, 
*  sive-denarior'  Summas.' 

(3.)  Mr.  Recoi-der  would  justify  this  plea, 
ifchat  such  a  general  claim,  with  an  averment 
that  th^y  are  reasonable,  is  a  sufficient  justifica- 
tion of  particular  charges,  which  are  against 
•ommon  right ;  and  insisted  upon  the  claim  of 
tiie  city  of  London  of  the  water-baililT's  office, 
with  the  fees  thereto  belonging;  and  the  case 
of  Maidenhead  in  Palmer's  Reports,  of  the 
matlcet,  with  the  toll  thereto  belonging.  These 
precedents -answer  themselves,  there  was  no 
particular  charge  for  the  toll  or  fees,  but  what 
IS  charged  particularly  is  answered ;  besides, 
the  toll  and  fees  are  claimed  of  common  right, 
as  belonging  to  the  market  a^d  office.  In 
Maidenhead's  case,  the  judgew  agreed,  that  toll 
according  to  common  right  might  be  granted 
\j  general  words ;  but  toll  against  common 
tight  eould  not,  nor  be  prescribed  for  but  in 
certainty.  In  that  case  reported  by  my  lord 
"Hales,  rranchise  ul.  11.  the  difference  is  ex- 
ipressly  taken ;  and  the  authorities  cited  of  9  H. 
6.  45.  11  H.  6.  14.  Fit  Avowry  126.  That 
demands  against  common  right  ought  to  be 
prescribed  for  in  certainty ;  aod  the  authorities 
produced  by  Mr.  Recorder  in  the  lord  Cobham's 
lease,  1  Len.  218.  Hickman's  case,  2  Roll. 
'Ahrid^.  135.  and  Roll.  2.  Abridg.  265.  The 
case  of -Dublin  for  Keyage  or  Cranage,  so  the 
case  of  Hill  and  Hawks,  and  the  beO-man  of 
litcfafidd,  prove  it.  No  man  questions  but 
"eities  and  boroughs,  upon  good  consideration, 
iDay  prescribe  for  sums  of  money  against  com- 
mon right ;  and  may  prescribe  for  an  apt  re- 
itMfdy  for  recovery  of  such  sums ;  but  aU  th^ 
mthorities  pi\»ve  it  must  be  prescribed  for  in 
ceftainty,  that  the  court  may  judge  of  the  rea- 
vooaUenesB  of  it.  A  nd  whoever  claims  against 
common 'right,  must  make  out  his  demand, 
iioft  in  oertaintf,  and  that  it  is  reasonable  \  it 
IS  otherwise,  where  accwding  to  common  right, 
as  in  fines  for  copy-hold  estates,  it  is  incumbent 
on  t^  tenant  to  snew  if  u  oreasonable.  Besides, 
ihis  cnstoitt  is  Toid,  because  they  do  not  intitle 
ifhemselres'^to  any  remedy  for  toese  uncertam 
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^  (4.)  Thenextpart  of  the  justification  is,  j;]^at 
time  out  of  mind,  within  the  city  there  batl^ 
bee'n  a  common  council ;  the .  imperf  ecUou 
whereof  I  have  already  observed. 

(5.)  They  set  forth  a  custom  for  this  cp)n« 
mon  council  to  make  laws  for  the  bt:tter  go- 
vernment of  the  markets,  and  appointing  con- 
venient, places  and  times  for  the  markets.  *  £t 
'  ex  Assessione  et  in  certitudinem  rcductione* 
of  reasonable  tolls,  rates,  or  sums  of  money, 
to  be  paid  by  persons  comihg  to  the  market^' 
<  pro  Stallis,  Stationibus,  et  aiiis  Accommoda-. 
*  tionibus ;'  so  as  these  laws  be  profitable  to' 
the  king  and  his  people,  and  not  contiiu-y  to  the 
laws  ot  the  land.  For  the  first  pni-t  of  the 
special  custom,  for  the  better  government  of 
the  markets,  and  appointing  convenient  places 
and  times,  it  needed  not ;  for  it  is  incident  of 
common  right  to  every  lord'  of  a  mai'ket,  and 
the  grantee  of  every  market,  without  special 
clauses,  hath  the  same  power  and  trust.  Ancf 
yet  it  is  ushered,  in  with  great  solemnity,  a 
confirmation  by  Magna  Charta,  a  charter  iu 
parliament,  1  £d.  3.  &  7  R.  2.  to  make  good  a 
custom,  which  is  but  the  common  law.  Un- 
less they  set  up  this  custonf  to  divert  them- 
selves, who  have  pleaded  themselres  lords  of 
the  markets,  and  so  to  fix  it  in  otliers  who  are 
no  lords  of  the  markets ;  and  thence  to  infer,' 
that  the  custom  having  intrusted  others  than 
the  mayor,  citizens,  and  commonalty,  with 
the  government  of  the  market,  they  the  lords 
of  tiie  market  ought  not  to  suffer  for  the  mb- 
govomment  of  those  other  members.  The 
second  part  of  the  custom  is  insensible.  Tor 
make  laws  and  orders  *  ex  Assessiofie  et  ill 
'  certitudinem  reductione'  of  reasonable  tolls, 
rates,  or  sums  of  money,  to  be  paid  by  all  per* 
sons  coming  to  the  markets,  for  stalls,  stations,' 
and  all  other  accommodations.  What  is  meant 
by  '  Assessione'  without  an  Ang^lice,  I  cannot 
imagine:  it  is  no  law  term  ^;  in  its  proper  sig- 
nification, it  sig^ifieth  sitting  together ;  whepce 
our  sessions  quarterly,  and  sessions  of  parlia-* 
ment  have  their  name.  The  general  rates  set 
by  the  parliament  upon  the  several  counties 
are  sometimes  called  assessments,  and  tboso 
entrusted  with  equally  dividing  the  rates  in  the 
several  parcels  upon  the  inhabitants,  are  called 
assessors.  In  which  of  these  senses,  or  what 
sense  the  city's  counsel  apply  this  word,  I  can- 
net  resolve ;  for  ll^Ir.  Recorder  did  not  resolvtf 
it.  It  seems  by  the  subsequent  words  to  be 
explained  '  in  certitudinem  ponere,'  and  to 
have  some  resemblance  to  the  parochial  as- 
sessments, whera  the  duty  before  is  imposed 
by  law,  but  the  asCertainmg  of  every  man's 
proportion  is  done  by  the  assessors :  and  this 
Mr.  Recorder  inclinedf  to  in  his  endeavours  to 
support  the  custom,  generally  for  reasonable 
rates.  And  in  this  sense  too  the  city  seems  to 
understand  it,  by  waving  of  the  assessment  in 
the  rebutter.  In  our  surrejoinder  we  traversa 
the  prescription  of  taking  of  the  rates  mentioned 
to  be  by  the  by-law  as^ssed,  and  reduced  into 
certainty ;  which  issue  they  waive,  and  iosiil 
only  upon  their  prescription  generally  allcdgeil 
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openly  and  avowedly  to  justify  it.  Bow  modi 
supenor  this  offence  is  to  tiiose,  whereqptfii 
instances  of  seisure  have  been  gj^eii,  I  leave  to 
the  observation  of  the  court.  Their  reply,  that 
the  toU  only  can  be  forfeited,  or  at  moit  ihm 
markets,  can  weifi^h  little.  That  the  maiketi 
cannot  be  forfeited,  Mr.  Recorder  admits  vmni 
the  authority  of  the  case  of  Maidenhead,  diai 
toll  is  not  incident  to  a  iliarket.  This  imposi* 
tion  is  wholly  foreign  to  the  markets,  wniA 
must  be  intended  free- markets,  wherein  aD  ^ 
king's  subjects  have  right  to  sell  and  buy,  dis- 
charged of  toll,  which  shall  be  intended  to  liav% 
its  commencemeDt  by  erection,  not  by  gianl 
to  any  person,  which  the  kine  may  do  u  cases 
of  fiurs  and  markets.  Or  if  tney  tie  granted  to 
any  person,  if  without  tolls,  such  grants  s^ 
upon  trust,  for  benefit  of  tlie  king's  subjects  to 
buy  and  sell  in ;  and  the  grantee  entrusted 
witli  the  rule  and,  gnod  government  thereof,  lor 
the  benefit  of  others.  Besides,  the  seisii^  of 
the  markets  is  no  punishment  of  the  corpora- 
tion, but  of  all  the  king^s  subjects,  who  are  tlto 
persons  oppressed,  and  whose  rights  ai«  invade 
ed  by  this  imposition.  The .  oppressiiMi  is  hf 
the  corporation, .  and  by  an  authority  tbej 
daim  over  the  king's  subiects,  to  lay  an  jm* 
position  upon  their  goods,  and  to  fcsvy  it  by 
mrce ;  which  is  an  abuse  of  the  power  ine  Um 
hath  entrusted  them  with,  and  a  misuser  oTtbe 
franchise  to  oppression.  To  forfeit  the  sonto 
exacted  and  levied  is  idle,  and  no  punishment; 
for  they .  ne^  er  had  right  to  them,  and  so  nt 
right  can  be  forfeited.  In  the  case  of  Biaidenj 
head,  where  a  reasonable  toil  was  granted,  ih^nf 
had  a  right  to  toll,  wliich  may  be  foriEeited  by 
abuser,  ui  taking  an  unreasonable  toll,  bu^ 
where  there  is  no  right  to  take  any  thin||;^  tbcra- 
is  no  right  to  be  toffeited,  but  that  nght  by 
colour  whereof  the  extortion  or  oppression  m 
committed.  If  an  officer,  by  cotoor  of  hia 
office,  oppress,  the  office  is  forfeited,  or  tlto 
officer  may  be  fined  ;  the  cases  ij^ere  cited  Irf 
Mr.  Solicitor.  The  levying  of  two  shillii^ 
tor  the  penalty  of  breaking  the  assize,  forfeited 
the  view  of  frankpledge.  Usioe  of  hht 
weights  and  measui-es  forfeited  the  nncbise  of 
Evesham.  And  generally,  whaterer  is  an 
a{>parent  breach  of  good  govemmen|,  wherer 
with  every  fi-anchise  is  intrusted,  w3l,  in  poii^ 
of  right  between  the  king  and  the  francnise^ 
amount  to  a  forfeiture ;  because  it  is  a  breach 
of  public  trust  reposed  in  them  by  law.  [B* 
Quo  Warranto  1.  J 

2.  I  sliall  conclude  with  the  last  hrancii  sf 
their  crimes  laid  to  their  chai^ : 

For  invading  tiie  king's  prerogative^    aad. 
publicly  tibelliog  of  him,  and  hia  public 
to  the  |)eople. 

The  replication  chu^h  the  sereral 
thus: 

1.  That  the  mayor,  citiseos,  and 
alty,  in  common  council  assembled,  malici- 
ously, advisedly,  and  seditiously,  and  witfcuat 
any  lawful  authority,  took  upon  Ibem  to  cen* 
sure  the  king,  and  &e  prorogation  of  ps(li%i. 
meat  madeby  the  kiog- 


Now,  if  taken  in  this  sense,  the  clause  is 
whoUy  insensible  and  uncertadn,  because  the 
tolls,  rates,  or  sums  of  money  to  be  j^aid,  are 
not  referred  to  any  former  law  that  unjrased 
tnem ;  they  do  not  so  much  as  refer  to  the 

trescription,  and  the  sums  claimed  thereby ; 
^  ut  the  clause  is  independent  and  absolute  of 
itself.  Neither  can  the  court  now  intend  it  to 
liefer  to  those  sums  claimed,  because  we  wonld 
have  so  iotended  it ;  aud  thenefore  took  an  apt 
traverse ;  but  the  city  waived  it  in  their  re- 
butter; and  they  do  lie  under  this  dilemma, 
tnat  either  it  must  be  so  intended,  and  then 
being  traversed  and  waived  by  them,  the  issue 
must  be  taken  against  them  ;  or  it  cannot  be  so 
intended,  and  then  the  custom  is  incertain  and 
Insensible.  And  it  cannot  be  intended  by  the 
oourt  for  levying  of  money  by  a  new  imposition 
|br  the  priyato  advantage  of  the  city  ;  that  (as 
I  have  shewn)  would  oe  against  Jaw,  and  is 
pontrary  to  the  prescription  they  hare  made, 
and  would  vitiate  their  plea,  by  claiming  the 
thing  by  prescription,  and  by  a  new  law, 

6.  They  set  forth  a  by-law,  which  imports  a 
new  imposition  throughout,  of  several  sums  to 
he  paid  to  the  mayor,  citizens,  and  common- 
alty ;  and  they  provide  a  new  remedy,  that 
ihe  refuser  should  be  removed  out  of  the 
market.  They  aver,  indeed,  the  sums  are 
reasonable ;  but  set  out  no  tact  upon  which  the 
court  may  any  ways  iudge  they  are  so ;  which 
are  incumbent  upon  him  that  will  claim  any 
thing  against  the  common  right.  They  do 
9ot  so  much  as  aver,  that  the  mayor,  citizens, 
Mid  commonalty  laid  out  one  penny  out  of 
dieir  revenue,  for  providing  the  markets  and 
stalls,  or  what  other  stations  or  accommoda- 
tions thty  furnished  the  market  people  with, 
so  as  to  give  the  least  support  to  this  extraordi- 
nary by*  law. 

And  this  averment  was  industriously  left  out, 
liest  issue  might  be  taken  upon  it;  and  suffici- 
fntly  proved,  that  both  the  places,  stalls,  and 
jionveniencies,  were  provided  for  out  of  the 
Dublic  monies  ^nted  by  parliament,  in  trust 
for  all  the  king's  subjects  Coming  to  ^e 
jnarket,  as  we  have  set  out  in  our  surrejoinder. 
Then  it  would  have  evidently  appeared,  that 
Ibis  by-law  was  not  only  in  breach  of  the 
^mmon  law  trust  reposed  in  them  for  good 
^  government ;  but  in  oreach  of  that  trust  re- 
nosed  in  them  by  act  of  parliament.  For  all 
Viekinff's  subjects,  and  these  public  monies 
'  Received  and  laid  out  upon  that  trust,  are  made 
^e  consideratiou  to  ground  the  subjects  oppres- 
sions upon  by  this  by-law.  Tiioi^h  they  laid 
out  not  one  penny,  as  appears  to  the  court,  yet 
jthey  acknowledge  to  nave  received  all  the 
money  to  their  own  use;  and  their  justification 
j&iling,  it  must  be  intended,  they  did  it  in  such 
Qianner  as  is  set  out  in  the  replication,  which 
chaiucth  the  highest  oppression  that  can  be 
jposswiy  committed  by  subjects  upon  subjects, 
^d  is  destructive  of  common  justice  and  good 
^vemment.  It  b  likewise  as  great  an  usur- 
nation  upon  tha  crown,  to  lay  taxes  upon  tlie 
Cjj^*s  snlyects   without  his  authority^  and 
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9.  Thai  they  ffave  their  tai&aras  and  or- 
dered a  Petition  shoold  be  presented  to  the  Idn^, 


fn  the  name  of  the  mavor,  aldermen,  and 
^mmonalQr,  containing  tn^  scandalous  matter 
iBedfl^. 

'  3.  That  thet  malicionsly,  advisedly,  and 
^tiously,  and  to  the  intent  the  said  Petition 
ifaoald  be  dispersed  and  made  public^  to  per- 
suade them,  that  the  king  by  tne  prorogation 
llad  obstructed  the  public  justice  of  theldng- 
Aom,  and  to  stir  them  up  to  a  dislike  of  the 
l^g's  person  and  government,  and  to  disturb 
the  p|eaoe  of  the  khigdom ;  did  order  the  said 
Petition  (containing  the  said  scandalous  matter) 
to  be  printed. 

;  4.  They  aflefwards  maliciously,  advisedly, 
Wid  seditioiisly,  and  to  the  intent  that  the  Peti- 
tion should  be  dispersed  and  published  among 
^e  kill's  subjects,  to  aliene  and  withdraw 
tiieir  aoectinas  from  the  king  and  his  govern- 
ment, did  print,  and  cause  to  be  printed  and 
pnbfished  tlie  said  Petition,  in  contempt  and 
scandal  of  tiie  kin^  and  his  government,  and 
to  die  promoting  and  exciting  of  sedition  and 
disturbance  of  the  peace  within  this  kingdom. 

Hie  crimes  at  common  law,  were  contra 
Paeenij  and  punishable  by  fine  and  imprison- 
ment in  particular  subjects  ;  whei'e  committal 
»y  persons  in  public  office,  or  intrusted  with 
government  and  preservation  of  the  peace,  they 
we  of  a  deeper  dye.  In  the  title  of  the  statute, 
tS  Car.  2  cap.  1,  for  preservation  of  the  king's 
berson  and  government,  they  are  called  sedi- 
lious  practices  and  attempts ;  for  prevention 
whereof  that  law  provides, '  That  if  anv  person 

*  Of  persons  shall  malicionsly  and  advisedly, 

*  (by  writing  or  printing)  express,  publish,  or 

*  declare  any  words,  sentence,  or  thing,  to  in- 
•*  cite  of  stir  up  the  people  tM  hatred  or  dislike 
f  t)f  the  person  of  his  majesty,  or  the  establish- 

*  ed  government  y  such  person  is  made  incapa- 
'  ble  of  any  ofiice  or  place  of  trust,  and  to  be 
^  farther  punished,  according  to  the  common 
'  law  and  statutes  in  such  cases.' 

This  law  takes  notice,  they  were  crimes  at 
common  law,  au<l  punishable  as  seditious  prac- 
tices. Sir  James  Bang's  case  allows  conspira- 
<des  and  ignominious  crimes  to  be  causes  of 
disfehchisement ;  much  more  a  conspiracy  of 
ill  the  members,  to  libel  the  gof  ernment,  and 
alienate  the  affections  of  the  people  from  their 
prince. 

Now,  what  answer  do  they  give  to  these 
charges  in  either  rejoinder  ? 

To  the  first  and  last  they  give  none  at  all ; 
they  shew  no  auUiority  ibr  them  in  common 
councD  to  debate,  deliberate  upon,  and  to  deter- 
mine of  prorogations  of  parliaments  by  the 
Idag  or  the  con^iequences  thereof,  'which  are 

*  inter  ardua  Regni,'  and  not  to  be  treated  of 
but  by  the  king's  writ :  They  are  not  of  the 
kmg's  and  kingdom's  common  council,  but  in- 
tmsted  to  advise  in  affairs  of  the  city,  and  *  ne 

*  SQtor  ultra  crepidam.'  They  are  charged  to 
have  done  this  aidvisedly,  seditiously,  and  with- 
out any  authority  ;  ana  it  is  charged  precedent 
f9>tbePetitioD, 


To  tilie  fourth,  for  printing  and  pnUishmg  of 
ft,  to  the  intent  that  it  abouM  he  disperaej 
amongnt  the  kibe's  subjeets,  to  idiene  and  with^ 
draw  tibcir  affections  from  the  king,laidt<r  ha 
13  Jan.  5S  Car.  9.  tiiey  say  it  was  printed  6jir 
Samuel  Roycroft,  b^  the  mayor's  appointment  ][ 

*  Qnm  quidem  PetiUo  et  Impreirio  sunt  eadena 

*  Petitro,  Impressio,  et  PoMioatio,'  hi  die  re*' 
plication  mentioned  ;  And  traverse,  *  Absque 
'  hoc  aood  aliqua  Petitio  concern'  Prorogationein 

<  pned'  Act',  ordinaf ,  publicat',  sic  impress,  fm 

*  aliter,  rel  alio  modo  quam  ;'  but  do  not  tM 

<  vd  alio  tempore.'  In  whidi  respect  this  pleel 
18  stronger  than  the  former,  to  involve  the  dHy 
in  the  guilt 

Then  they'  own,  the  Petition  was  voted  ani) 
ordered  to*  be  preferred  and  printed  nem.  con.y  to 
be  sure  to  leave  not  one  citizen  out  of  the  guih  $ 
bat  the V  do  aver,  the  printing  was  to  unde-^ 
ceive  tneir  iellow  citizens,  whereas  the  chars* 
is,  that  it  was  to  deceive  tiiem.  The  vrhM 
plea  amounts  but  to  the  general  issue,  admitting 
the  Petition  itself  were  justifiable,  and  the  mak* 
ing  of  the  Petition  lawful.  Many  things  in 
themselves  are  lawful,  yet  if  done  with  an  evit 
intent,  and  fi>r  an  evfl  purpose,  become  unlaw- 
ful and  criminal,  and  upon  Not  Guilty,  proot 
must  be  made  of  the  evil  intent ;  where  th^ 
thing  itself  is  lawful,  there  needs  no  ^er 
proof.  To  lie  trader  an  hedge  on  Bhuter's-hiH  i« 
lawful ;  but  to  lie  there  in  wait  to  kill  or  rob  ^ 
man,  is  unlawful,  and  imports  scandal.  Ta 
lay  wool  near  the  sea-side  is  lawful ;  but  lay« 
ing  it  there  with  an  mtent  to  export  it,  is  cri« 
mmal,  and  forfeits  the  wo6l.  And  it  w  not 
good  in  pleading  to  answer  such  intent  with 
contrary  averments;  but  where  the  intent  ia 
substance,  it  must  be  traveled  or  denied  8pe« 
dally,  otherwise  the  ptea  amounts  to  hut,  the 
general  issue.  This  manner  of  defence,  or 
shadow  of  justification,  proves  one  especial  in^ 
gredient  of  the  charge ;  that  it  was  done  ad* 
visate.  The  city  say,  it  was  done  upon  wdghty 
considerations,  and  many  occurrences  delibe«- 
rated  upon,  and  relate  to  them,  all  upon  record, 
that  the  court  may  judge,  whether  thev  had 
not  good  reason  for  what  they  did.  And  if  they 
could  judge,  that  thdr  whole  history  taken  to- 
gether are  no  suffident  considerations  for  any 
subjects  to  agree  or  order  any  petition  to  be  pre* 
ferred  and  printed,  to  stir  up  the  subjects  lb  a 
dislike  of  the  king's  'person  and  government^ 
which  is  charged  upon  them,  not  answered  i 
the  court  roust  acKudge  the  fact  to  be  done  ma- 
tidously,  and  seoitiously.  But  the  words  of 
the  petition  are  in  themselves  scandalooa  to  tlf4 
kins' and  government.  Petitioning  is  lawful, 
andthe  city  of  London  have  often  petitioned 
the  king  with  ffood  acceptation,  and  0Mcr%-ed  a 
good  decorum  oecomioff  subjects,  both  in  the 
matter  and  manner  of  thdr  petitions:  they 
used  not  to  advise  or  meddle  in  matters  of  stat^ 
hut  when  sent  for  to  advise,  they  confined 
themselves  io^  the  affairs  of  the  dty«  They 
never  before,  as  I  have  met  with,  charged  the 
king's  acts  of  state  as  interruptions  of  the 
proaecutioa  of  public  justice.    (^Lnkaer  aaj 
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i'iJUe  Hords  oi'  tii«  TetitiQii  are,  *  Your  peti* 
*^J4uu4Jrs  >veve  extrc^iely  surprised  at  the  late  I 
Vprorggatign,  wherebv  the  prgsecution  of  tbe^ 
{. public  justioe  of  thel^ingdoxu,  and  the  making* 
*.  tlie.  provisiDus  necessary  fur  the  preservation 
t  Qf  >  otu*  raaje&ty ,  and  your  protestant  subjects, 
^  hato  received  an  interruption.*  To  delay,  in- 
terrupt, or  deny  justice,  spoken  of  any  peison 
intrusted  with  the  administration  of  justice,  and 
ipoken  of  him  in  point  of  his  trust,  alwaya 
*  imports  scandal ;  in  the  case  of  the  common 
magistrates,  they  do  necessarily  import  breach 
of  dutv ;  neither  in  common  parlance  amongst 
the  vulgar,  nor  any  history  or  author,  that  1 
have  met  with,  were  they  ever  used  in  any 
sense  of  credit  or  reputation  to  the  person  of 
yhom  they  were  spoken  or  published.  Inter- 
ruption of  iustice  is  a  greater  imputation  than 
delay  barely,  because  the  one  may  be  a  mere 
oiaission,  but  inten-uption  imports  some  act, 
irhereby  justice  is  stopped  ;  but  both  ai*e  tem- 
pQfary  denials  of  justice,  as  denial  is  an  ab- 
solute stop  of  justice.  *  Nulli  negabimus  aut 
1  (liiTerenius  Justitiam,^  are  not  on^  words,  but 
ilie  duty  of  every  kin^.  To  say  or  publish  of 
or  ta  a  king,  in  the  point  of  the  exercise  of  his 
kJMi$;]ly  office,  and  a  point  of  as  high  trust  as 
any  is,  that  of  the  prorogation  of  parliaments, 
(hat  he  hath  intermipted  the  prosecution  of  the 
pubUc  jusitice  of  the  kingdom,  imports  the 
frjc^oXeSl  scanc|al  i^i^iauble ;  For  it  was  more 
of  the  king's  duty  tlian  of  cither  Houses  of 
Pai'liament,  to  promote  the  prosecution  of  pub- 
lic jubtice,  especially  in  the  cases  set  forth, 
which  so  nearly  concerned  his  person ;  and 
pierefore  the  charging  of  the  king  with  the 
li^terruption  of  that  justice^  is  of  greater  impu- 
tation to  the  king ;  and  the  more  instances  they 
give,  it  is  an  aggravation  of  their  crime,  by 
charging  the  king  with  interrupting  the  public 
justice  in  all  these  instances.  And  there  is  as 
4iucli  venom  concealed  in  as  few  words,  as  ever 
I  met  with*  Tacitus  did  never  outdo  the  penner 
of  that  Petition,  whereby  all  tlie  principal  at- 
tributes the  .law  makes  necessarv  for  princes, 
ire  impeached  at  onpe,  both  the  ju(fgment, 
mercy  and  widom  of  the  king.  The  inteiTup- 
tjotfof  the  public  justice  reflects  upon  his  jus- 
^ce  in  an  nigh  manner.  Tlie  interruption  of 
|he  means  of  his  own  preservation,  besides  his 
justice,  rcHects  upon  his  wisdom ;  that  tlie  king 
^||iould  not  take  care  thereof,  or  did  not  fbresee 
Jhe  danger  he  put  himself  into,  by  the  proro- 
^ration,  .  Tjie  interruption  of  the  means  for  the 
preservation  of  his  Protestant  sul^ects,  im- 
yeacheth  his  mercy  too,  and  chargeth  th«  king 
tvith  cruelty  to  his  suljects,  in  taking  no  i>et- 
fter  care  for  their  preservation,  wlien  under 
Ruch  imminent  dangers  ;  with  a  secret  insi- 
nuation, tliat  as  he  had  stopped  justice  against 
nis  popish  subjects,  so  he  was  regardless  of  the 
preservation  ct  his  Protestant  j^ubjects.    TV  hat 

freater  malice  could  be  inclosed  in  a  nut-shell  ? 
r  words  were  dubious,  and  of  a  double  signiB- 
l^tioD,  and  might  be  taken  in  a  gobd  sense  as 


well  as  bad,  they  ought  not  to  be  puAilished  hf 
subjects  of  their  prince  ;  and  when  chained  It 
be  spoken  or  published  m  the  worst  seoae,  to 
withdraw  the  subjects  affedioiis  irom  their 
prince,  the  court  cannot  intend  them  apoken  ia 
an^  other  sense;  that  must  appear  upon  thai 
evidence,  which  cannot  be  in  this  case,  becaust 
they  have  not  pleaded  tlie  general  istme,  nor 
traversed  that  point.  But  here  the  words  caa 
bear  no  other  sense,  but  a  direct  scandal  to  the 
king  and  his  government,  in  the  point  of  pitv- 
rogation  of  parhaments.  That  the  cit^  so  on- 
derstood  them,  is  evident  by  the  Petition,  a 
that  very  clause,  where  they  say,  they  were 
extremely  surprised  at  the  late  prorogatioD. 
Why  should  they  be  surprised  ?  If  the  kin^ 
had  done  nothing  thereby,  but  what  was  josl 
and  ^^ood  for  his  people,  they  had  often  tastei 
of  his  GTOodness,  and  coidd  not  be  surprised  at 
that.  It  must  then  be  some  very  ill  thiD|r  [n 
the  prorogation,  that  so  extremely  surprised 
them,  and  filled  them  with  such  terrors,  ac 
throughout  the  Petition  they  espress.  And 
they  discover  their  minds  plainly,  that  the  ef« 
fects  of  the  prorogation  were  the  causes  o^ 
their  surprisal,  viz.  The  interruption  of  the 
prosecution  of  the  public  justice  of  the  king- 
dom, and  of  making  the  necessary  provisioDS 
for  the  preservation  of  the  king  and  his  protet- 
taut  subjects ;  and  in  the  next  paragraph  they 
explain  Uiemselves  further,  and  call  that  a 
delay,  which  before  they  called  an  interruption ; 
that  they  were  even  impatient  of  the  least 
delay,  ot  the  long- hoped  for  security,  whilst 
they  see  the  kind's  litie  invaded,  and  the  true 
religion  undermmedf  and  their  families  and 
innocent  posterity  Ukely  to  be  subjected  to 
blood,  confusion,  and  ruin.  The  panic  fear, 
and  dismal  consequences,  are  charged  npOa 
the  prorogation.  And  to  what  other  purpose 
do  toey  publish  this  severe  sentence  upon  the 
prorogation,  with  their  dismal  fears,  but  to  af- 
mghten  the  king's  subjects,  and  beget  the  like 
fears  in  them?  Tlie  natural  consequence 
whereof  is,  tojvithdraw  their  affections:  '  Or* 
«  denmt  quern  metuerunt  Populi.' 

Mr.  Recorder,  though  he  could  not  produce 
one  authority,  that  to  interrupt  public  justice, 
was  ever  used  in  a  good  or  justifiable  sense; 
yet  endeavours  to  evade  the  scandal  of  the 
words  by  proper  answers. 

That  these  words  are  not  spoken  of  the  kingt 
but  of  the  prorogation,  as  consequences  of  it. 
Is  not  this  quibbling  ?  The  proro^ationls  only 
the  king's  act  of  proroguing  the  nigh  court  of 
pnrliameut.  And  to  charge  the  acts  of  a  king, 
or  other  subtirdinate  magistrate  in  execution  of 
his  office,  with  injustice,  folly,  or  insanity,  is 
the  same  thing  as  to  chaigc  Uie  persons  them- 
selves. 

No,  saith  Mr.  Recorder,  unless  the  acdoii 
had  been  charged  to.have  been  done  with  sach 
intention;  but  they  do  not  chai^  the  king : 
And  tliat  it  is  so  explained  in  another  part  of 
the  Petition,  by  saying,  '  But  that  whicnsop* 
*  ports  them  against  despair,  is  the  hopes  they 
<  derive  from  your  majesty's  .goodness,  tiyit 
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«  your  intejitioii  was,  by  this  prorogatioii,  to 

*  make  way  for  your  better  coucurrence  with 

*  the  coiiiuel  of  your  parhainent.'     Evil  iotea- 
tion  may  make  an  act,  otherwise  good,  to  be 
bad  and  s^fainHcl  law,  by  intendment  of  law,  the 
intention  is  evil,  and  toe  person  answerable  for 
all  tiie  consequences  thereof.     If  a  man  throw 
affreat  stone  over  the  wall,  and  a  person  is 
killed,,  the  law  aiyudgeth it  murder :    He  can- 
Bot  justify  it  by  averring  he  had  another  in- 
tention.   So  in  tlie  matter  of  scandal,  if  an  un- 
lawful act  or  «:rime,  which  purports  scandal,  be 
charged  upon  a  person,  it  is  no  justification,  or 
excuse,  to  aver  he  did  not  charge  the  persou, 
nor  his  acts,  with  doing  it  with  an  evil  intent ; 
but  as  the  law  supplies  malice  in  the  criminal, 
where  the  act  is  unlawful,  so  it  intends  malice 
la  the  libeller,  in  a  matter  which  ia  itself  im- 
ports scandal.    Several  cases  may  be  put  to 
this  purpose.  [Roll.  Ab.  71.]    To  charge  the 
wife  with  pois(»ning  her  husband,  is  actionable, 
though  not  alledged  done  voluntarily,  or  with 
an  intent  to  kill ;  the  law  intends  it     In  this 
^ase,  they  char<^  that  the  king  by  his  proro- 
fiTdtion  bterrupted   the  public  justice  of  the 
kingdom,  and  with  tiie  oismal  consequences^ 
which  in  their  judsfment  would  follow  there- 
upon, and  publish  this  to  aifrigbten  the  whole 
kingdom ;  and  that  they  were  near  despairing 
of  their  safety,  but  hoped  his  majesty  did  like- 
wise intend  by  the  prorogation  to  make  way 
for  his  better  concurrence  with  the  counsel  of 
his  paiiiament.     A  pretty  compliment  for  so 
infamous  a  charge!  And  if  it  import  any  thing, 
|t  is  a  further  reflection  upon  tlie  king,  that  he 
bad  iiot  before  concurred  with  the  counsel  of 
his  parliament.     But  to  fix  the  matter  home, 
Mr.  RecoL-der,  in  the  Tast  ulace,  justifies  this 
libel  from  the  troth  of  the  fact,  that  the  public 
justice  of  the  kingdom,  and  finding  out  means 
ibr  preservation  of  the  king  and  his  subjects, 
]iad  received  an  interruption  by  the  prOroga- 
tioh.    This  toucheth  to  the  quick,  and  is  more 
than  the  city  have  averred  in  all  theu*  plead- 
ings ;  they  have  nakedly  represented  their  se- 
veral facts,  precedent  to  the  Petition  ;  and  leave 
at  to  the  court  to  judge  whether  there  be  sufRcici^t 
to  justify  them,  to  make  and  publish  such  a 
Petition.    But  to  aver  it  to  be  true,  is  to  equal 
the  crime  of  the  Petition,  in  charginc^  the  pro- 
rogation with  th6  interruption  of^  tlie  pubhc 

J'ustice.  But  I  hope,  upon  better  consideration, 
le  will  change  his  opinion,  and  likewise  upon 
the  inference  he  made,  that  if  true,  it  is  no 
a$candal  to  lannt  and  publish  it  to  the  king's  sub- 
^ects ;  for  in  both  points  he  is  apparently  mis- 
taken. It  is  admitted  there  was  a  plot,  and 
isuch  proceedings  as  are  set  forth  against  delin- 
^uebts  ;  and  t&i  the  king  by  his  proclamation 
and  in  his  speech  expressed  his  sense  of  tlie 
j)lot,  and  pressed  the  parliament  to  proceed  to 
trikl  of  the;  lords  in  the  Tower  committed  for 
ihe  plot,  and  that  there  are  many  such  biliS  de- 
^lending  in  parliament.  And  it  shall  be  ail- 
mitted,  thataipon  the  prorogation  all  these  pro> 
ceedings  were  stayed,  and,  if  Mr.  Recorder 
f leaae,  receifed an  i&tqrnptioQ ;  and  tasay  wo 


ia  true.  Bat  in  this  case,  if  the  city  had  beeil 
of  an  opinion,  that  the  parliament,  upon  thd 
king's  signiflcation  of  bis  pleasure  they  should 
proceed  to  the  trial  of  the  lords,  did  not  make 
such  haste  to  try  them,  as  the  city  judged  was 
necessary  for  the  preservation  of  their  lives 
and  fortunes  ;  thereupon  the  city  should  have 
petitioned  the  parliament  to  proceed  to  the  im- 
mediate trial  of  the  lords  in  the  Tower,  and 
thereby  charge  Uiem,  that  they  had  delayed 
them  the^puldic  justice  of  the  kingdom,  by  not 
proceeding  sooner  to  the  triftl  of  them,  accord-  - 
ing  to  the  king's  desire  $  Mr.  Recorder  would, 
not  have  averi^  the  matter  of  delay  of 
justice  to  be  true,  and  therefore  no  scandal  ta. 
the  parliament ;  but  he  wouki  then  have  found 
out  the  difference  between  staying  of  suits  and 
proceedings  in  courts  by  the  proper  judges, 
and  the  delays  aftd  interruptions  of  comrnoti 
justice ;  the  latter  are  unlawful  and  criminal^' ' 
and  against  the  duty  of  the  judges,  but  the 
former  upon  just  grounds  are  lawful,  and  man^ 
times  iu  prosecution  of  common  justice ;  atid 
many  times  to  proceed  in  such  cases,  would  be, 
mat  injustice  either  to  the  crimmal  or  the  pub- 
lic, where  the  witnesses  on  either  side  are  noC 
ready,  or  for  some  other  good  cause  the  judgea 
put  off  causes  till  another  time,  or  adjourn  s 
court  before  all  the  causes  be  tried.  No  lawyer' 
can  truly  say,  that  by  putting  off  the  caus^, 
the  prosecution  of  justice  hath  been  inter- 
rupted ;  or  will  it  be  any  just  justifleation  for 
him  for  such  scandal,  that  there  were  causes  de» 
pending  before  tlie  adjoummenf .  The  acts  of 
inferior  magistrates  are  not  to  be  examined^- 
censured,  and  adjudged,  much  less  scanda- 
lized by  those,  that  arc  under  their  magis- 
tracy ;  That  would  let  in  confuaon,  and  tend 
to  the  overthrow  of  all  government.  To  say^ 
of  a  justice  of  the  peace,    *  You  have  per- 

*  verted  justice,'  is  actionable ;  Seignior  iJe  la 
Ware  and  Pawlet,  Trin.  37  El.  More,  409. 

Mich.  1  Car.  1,  Cro.  14.  Sir  John  Isban' 
versus  Yorke ;    '  I  have  been  with  sir  Johil 

*  Isham  for  justice,  but  could  never  yet  get  any; 
'  at  his  hands  but  injustice.' 

Trin.  7  Car.  Cro.  223.  W.  Maraham  verttig 
Briggs ;  *  sir  William  Marsham  is  but  an  half* 

*  eared  justice,  he  will  hear  but  one  side.' 

Mich.  8  Eliz.  Rot:  1.  Walsh  was  indicted 
for  scandalizing  one  sir  Robert  Catline,  chief 
justice,  and  this  court,  by  saying,  *■  My  lord 
^  chief  justice  is  incensed  acfainst  me:  I  cannot 
<  have  justice,  nor  can  I  oe  heard ;  for  it  is 
'  made  a  court  of  conscience.'  He  was  after*' 
wards  discharged  upon  the  general  pardon,  8 
Eliz. 

They  may  be  iudged  by  superiors,  but  not 
by  inferiors.  Where  the  common  law  alloweth 
or  authorizeth  the  sta3ring  of  proceedings  by 
adjournment,  or  otherwise ;  to  say  the  act  » 
done  to  delay  or  interrupt  the  public  justice  of 
the^inffdom,  or  that  thereby  the  public  jus- 
tice of  the  kingdom  hath  received  interruption, 
is  not  only  highly  scandalous  but  absolutely  uh" 
true :  for  it  is  according^  to  the  rales  of  oam» 
moil  law,  and  the  puUio  justice  of  the  kingdonfri 
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ijpdmay  be  the  promotiDg  of  common  justice 
and  for  the  benentofthe  public,  and  ou^ht  to 
be  80  intended,  when  done  accordinef  to  law. 
For  the  reasons  of  such  act ;,  much  less  tbe 
tecret  intentions  of  the  judges,  or  of  the  persons 
whom  the  law  hath  eatrusted  with  such  powers, 
lire  not  to  be  examined,  censured,  or  condemned 
W  any  subjects,  by  any  corporation  whatsoever. 
Petitions  may  be  rejected  by  either  House  of 
Parliameut,  and  so  may  bills  too,  though  they 
have  the  g^4*eatest  semblance  of  common  benefit, 
yet  this  is  no  denial  of  justice,  nor  to  be  scan- 
dalized under  any  such  notion  :  they  may  de- 
fer the  consideration  t]iereof,  or  enter  upon 
other  business ;  that  is  no  delay  or  interruption 
of  common  j  ustice. 

The  king  may  do  the  like ;  he  may  reject 
the  bills  paised  by  both  Houses,  or  he  may  ad- 
tute  upon  them  by  these  acts,  which  the  law 
Allows  to  be  no  mterruption  of  public  justice  : 
die  king  may  adjourn  or  prorogue  the  court 
<p  parliament.  Anciently  those  words  were 
used  and  taken  promiscuously,  though  now 
from  the  different  effects  they  are  differently 
used .  And  Mr.  Recorder  owns,  that  the  king  is 
bylaw  intrusted  with  this  power,  and  it  is 
happy  for  the  subjects  he  is  so  intrusted,  it 
being  for  their  benefit ;  which  is  a  flat  contra- 
dictioq  to  his  position,  that  it  is  true,  that  the 

SuUic  justice  of  the  kingdoni  is  interrupted,  or 
ath  received  an  inteiTuption,  by  the  proro- 
gation :  because  what  is  just  and  lawful, '  se- 
^cundum  le^era  terrsB,'  cannot  be  unjust  or 
tmlawfiil,  which  every  interruption  of  public 
justice  is ;  and  if  the  act  be  not  unlawful,  it  iti 
no  delay  or  interruption  of  justice, .  And  if  the 
subjects  cannot  examine  into  or  censure  these 
kWnil  actions  of  their  princes,  but  mufC  intend 
ibem  to  be  upon  just  grounds,  and  for  their  be- 
nefit, and  in  order  to  ueir  common  safety  ;  to 
charge  tbeur  prince's  actions  with  the  iriterrupt- 
uig  ofpublicj  ustice,  and  of  the  means  for  his  own 
Vid  his.peopfe's  preseiTation ;  and  to  publish  this 
fo  all  his  subjects,  is  in  judgment  of  law,  a  false, 
scandalous,  and  malicious  Tibd ;  and  if  not  suf- 
ficiently punished,  where  will  it  end  P  To  pub- 
lish a  libel  is  in  no  case  lawful,  be  the  matter 
pever  so  tme,  nay,  though  the  party  who  is 
Shelled  be  dead ;  and  the  degrees  of  the  crime, 
where  against  a  private  person,  and  where 
•gainst  a  pubUc  person,  appear  in  the  case  cited 
i^  Mr.  Solicitor  in  the  Reports,  fol.  135.  And 
that  it  is  agaixist  all  laws  both  of  God  and  man, 
imd  the  mischiefs  there  represented.  In  the  case 
of  all  common  pleas,  the  offender  shall  be  fined 
•nd  by  the  statute  of  13  Car.  3.  all  natural  per- 
sons are  for  the  future  disabled,  and  incapable 
•fanjr  office  or  place  of  trust,  where  the  libel 
IS  againsl^  the  kinfif .  But  where  the  matter  is 
&lse,  and  the  libel  published  against  the  king, 
to  withdraw  his  ^ple's  affections  from  him, 
and  that  by  the  joint  counsels  of  a  corporation, 
there  can  Tittle  room  for  a  question  remain, 
hiU  they  have  broken  their  original  trust  for 
flood  government,  and  misused  their  liberty  to 
Soentiousness.  How'  criminal  is  it  for  private 
tiilveotft  to  ikliberste  ^,  «iMi  ^oienmet  and 


publicly  to  censure  the  counsels  and  action 
of  their  princes,  will  appear  by  tbe  case  fi 
Stubs,  Mich.  21  et  33  Eliz.  Rot  3.  where  the 
case  was,  that  a  treaty  of  marriage  bcin^  en 
foot  between  the  queen  and  duke  of  Anioii,  John 
Stubs  published  a  book  called,  ^  The  Discoferf 
'  of  a  gaping  gulph,  whereinto  England  is  lilce 

*  to  fall  by  another  French  marriage,*  contain- 
ing a  dissuasive  against  the  marriage:  ant 
tlierein  amongst  other  things  chargeth,  *  llial 
*■  this  marriage  hath  sin  in  itself',  and  of  itadjf 
'  only,  forbemg  against  the  law  of  God.'  And 
in  another  place,  *  That  it  opens  all  theoorts  of 

*  fbrei^  enemies,*  with  several  bad  renectionB 
upon  the  duke.    This  book  was  delivered  by 
Stubs  to  Hugh  Singleton,  a  stationer,  to  print, 
who  caused  it  to  be  printed  and  pOblisbe^ 
They  were  both  indicted  for  it  in  this  court,  and 
the  indictment  laid  to  be,  with  intent  to  hinder 
the  lawful  purpose  of  tbe  queen  and  the  doke  to 
marry,  ana  to  animate  and  stir  up  the  qoeeoV 
subjects  to  rebellion,  and  to  raise  discord  be- 
tween the  queen  and  her  subjects,  and  to  sob- 
vert  the  good  government  of  the  kingdom. 
Upon  Not  Guilty  pleaded  (for  they  had  not 
the  confidcDce   to  justify)  they  were  foond 
Guilty,  and  judgment  given  for  cutting  off  their 
right  hands  upon  the  statute  1  Eliz.  cap.  6.  for 
libelling  the  queen.    In  this  case  the  censnriiy 
of  the  queen's  lawful  purposes,  in  a  more  pri- 
vate matter  than  the  administration  of  ber  re- 
gal office,  by  common  subjects  notcaUed  to  ad- 
vise, is  a  subversion  of  good  government  witfaia 
the  kingdom  ;  and  the  publishing  the  effects 
and  consequences  thereof  to  be  sinful  and  dan- 
gerous to  the  kingdom,  is  a  libelling  of  tbi 
queen  and  her  government  within  this  stanite. 
The  censuring  of  the  exercise  of  th^  i^hig's 
lawful  piorogatiou,  and  charging  it  withtte 
interruption  of  pubhc  justice,  is  of  a  more  dan- 
gerous nature.     Every  natural  person  convict- 
ed of  this  offence,  is  by  the  statute  of  13  Car.  S. 
disabled  for  any  public  trust;  the  proceeding 
against  the  natural  person  could  not  be  lor 
want  of  proof,  it  being  transacted  in  their  conn* 
cil.    In  this  process  against  the  whole,  tbet^ 
have  confessed  it  with  Hie  aggpravations .  laid. 
If  the  king  pass  not  a  bill  which  the  city  nf 
London  have  a  mind  to,  this  rejection  of  su^ 
bill  shall  in  print  be  published  to  all  his  snb- 
jccts  to  be  a  denial  of  justice.     If  the  king  re- 
prieve a  malefactor,  it  shall  be  a  delay  or  in- 
terruption of  public  justice.  To  pardon  a  male-' 
factor  shall  be  a  denial  of  public  justice  of  tb* 
kingdom.    So  that  tbe  tenure  whereby  thn 
city  of  London  hold  their  franchise,  and  aO 
their  liberties,  will  be  quite  changed  and  al-« 
tered,  without  the  aid  of  act  of  j^lianient. 
The  city  will  no  longer  hold  all  their  liberties 
from  the  crown  '  quamdiu  se  bene  gesserint,* 
which  was  their  ancient  tenure,  reserved  bj 
the  crown  and  the  kiws  of  the  land  upon  tbeir 
first  erection,  but  will  gain  *•  ahsolutum  domi- 

*'  nium.'  And  the  king  shall  exercise  no  jusi 
prerogative,  but  at  their  good  pleasure ;  otnnr- 
wise  they  will  blast  him  to  his  people,  and  aliena 
their  awtions  from  hio.    I  bare  done  witb 
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ee  case.  1  have  notbmg  more  to  o^er.  I 
i?e  at  large  proved,  that  the  corporatioo  of 
l^ondon  is  a  great  franchise  aoJ  liberty.  I  hare 
vroved  that  po'mt  of  forfeiture,  and  their  de- 
meaiiors  towards  the  crown :  they  stand  in  the 
■ame  lerel  with  other  cities  and  boroughs, 
which  be  forfdted  and  seized..  I  have  pre- 
sented to  the  court  two  superlative  offences, 
both  against  thm  prince  and  their  fellow  sub- 
jects, as  wen  as  can  be ;  wherein  they  have 
fKceeded  all  other  cities  and  boroughs,  and 
tkemselyes  loo  in  any  former  age.  llieman- 
per  of  their  pleading,  and  defence  at  the  bar, 
ai^e  the  disease  to  \^  dangerous  and  infectious 
to  other  cities  and  boroughs,  and  of  the  nature 
"*  of  the  long's  evil  incurable  without  tlie  king's 
pandfl.  I  have  this  day  brouffht  them  in  judg- 
ineot  before  tlie  court,  in  order  to  their  cure. 
Nothing  remains  foreffecdngof  thecure,  but 
t^  judgment  of  the  court  m  seizure  of  the 
franchise  of  London  into  the  king's  hands; 
whi^h  I  demand  for  thts  king.    . 

Mr.  Attorney  General  havinop  taken  up  so 
/nuch  time,  the  court  put  off  tne  hearing  the 
.    counsel  for  the  city  till  another  day^  when  Mr. 
f  oUexfen  argued  as  follows : 

ARGUMEI^ 

Of   Ma.  Follbzfkn; 

fa  this  case,  when  I  consider  the  flsreataess 
And  consequence  of  it,  that  it  affects  Uie  king, 
the  parliament,  the  laws^  the  very  government 
finder  which  we  have  hved,  this  great  city  of 
LondoD,  and  all  other  corporations  and  people 
of  England,  and  their  posterities,  for  ever,  I  can- 
qot  but  be  troubled,  that  I  should  Ibe  the  man  to 
whose  lot  it  should  fall  to  argue  it ;  but  that 
which  comforts  me  is,  tliat  your  lordiihlp,  and 
the  court,  upon  whom  the  judgment  of  this 
great  rase  depends,  will  help  out  my  defects,  and 
According  to  what  is  rcquu^d  in  the  great  places 
you  bear,  take  care  and  provide,  that  by  your 
judgment  the  ancient  goverimient  and  laws  of 
this  kingdom  receive  no  damage  or  alteration. 
The  king's  counsel  have  on  their  side  only  some 
general  words  out  of  old  records  of  fotrcitures 
•nd  seisnres  of  liberties  which  are  of  uncertain 
pnd  doubtful  sense  ; .  but  there  is  not  on  their 
f|ide  produced  any  one  precedent,  judgment,  or 
•pinion  to  maintain  the  point  in  question,  viz. 
That  a  corporation,  or  body  politic,  ever  was 
determined,  or  dissolved  or  taxen  away  for  a 
^rfeiture :  no,  not  in  the  maddest  of  times,  in 
|he  times'  ofEdward  the  9d,  and  Richard  the 
#d,  when  the  tumults  and  disorders  were  so 
l^'eat,  that  they  not  only  seized  and  took  away 
Ine  lUierties  and  franchises,  but  the  lives  of 
princvs,.  nobles,  judges,  lawyers,  and  all  that 
ptood  in  their  way  :  in  those  tiroes,  thouffh 
they  have  hunted  and  searched  with  aJl  dili- 
gence, not  one  instance  of  a  corporation  taken 
Sway,  or  dissolved  by  a  forfeiture,  is  cited.  So 
that  from  hence  I  hope  I  may  safely  conclude 
ttiaf  I  argue  in  this  case  for  the  old  and  known 
laws^  as  th^  hare  beei^ever  practised  through 


all  ages,  attd  against  that  whieh  never  hatfa'beeii 
practsed  or  Imown ;  which  is  a  greait  eki^ 
courac^ment  to  me.  'Hie  pleadings  l^ing  veir 
long,  I  shall  only  repeat  so  much  of  them  as  I 
nse,  when  1  come  in  order  to  speak  bf  them. 

I.  Hie  first  thing  proper  to  be  spokoi  to  iii 
the  information  itsc&,  and  therein  1  make  thit 
question :  TVhedier  as  to  that  part  diereof,that 
chargeth  the  oor^joration  with  usurping  upoii ' 
themselves  the  being  of  a  cor^ration,  wheSier 
that  be  properly  brought  against  the  body  po* 
litic,  as  this  is,  or  ought  to  nave  been  brought 
against  the  particular  persons  P  I  do  agre^ 
that  as  to  the  other  things  mentioned  in  the  in* 
formation,  the  having  sheriffs,  justices,  ^Ci 
the  information  is  properly  brought  against  tliA 
corporation  :  and  I  do  also  agree,  that  itmaj 
beffood  as  to  those  things,  though  bad  and  in« 
sumcient  as  to  the  charging  the  oorporatioii 
with  usurpation  of  their  being,  without  lawful 
warrant  or  authori^.  And,  Siat  I  may  oom«t 
singly  to  this  question,  I  do  put  out  all  the  othet 
fhmdtiises  in  the  infbrmation,  and  take  onlj 
what  concerns  this  point ;  and  then  the  infoA 
mation,  as  to  this  point,  chargeth,  that  th# 
'  mayor,  commonalty,  and  citizens  of  London,  by 
the  space  of  a  month  last  past,  before  the  inform 
mation,  did  use,  and  claim  to  have  and  ossu 
without  any  warrantor  r^al  concession,  withoi 
the  city  ot  Loudon,  the  Rberty  and  firanel^is^ 
followmg,  viz.  to  be  a  body  politic,  re^ facto  tt 
nomine,  by  name  of  mayor  and  commonalty, 
and  citizens,  and  by  that  name  to  plead  and 
be  impleaded  ;  which  liberty,  privilege,  and 
franchise,  the  same  mayor,  commonalty,  and 
citizens,  upon  the  king,  by  the  time  afore^ 
said,  have  and  yet  do  usurp.  This  is  the  sub« 
stance  of  the  information  as  to  this  point ;  an|t 
whether  this  infbrmation  thus  brougnt  as  to  thJ4 
matter  be  sufficient  in  the  law,  upton,which  a. 

t'udgment  can  be  given,  or  ought  to  have  beek 
Tought  agaihst  particular  persons,  is  the  qucs!^ 
tion.  I  conceive  it  ought  to  have  been  broUgl(t 
against  ))aiticular  persons,  and  is  insufficient  as 
it  is,  and  that  no  judgment  can  be  given  upois 
it,  supposing  the  defendants  had  demurred.  Of 
pleadea  nothing  to  it.  To  make  oixX  the  inV 
sufficiencies,  I  desire  to  consider  what  ft 
imports. 

1.  The  very  bringing  the  writ  and  exhibitiqsf 
the  information  agamsttbe  corporation,  imporp 
and  admits  the  mayor,  commonalty,  and  citi« 
zens,  to  be  a  body  potitic,  capable  to  be  sue^ 
and  impleaded,  *  respondere  ^t  respon^eri  ^ 
otherwise  there  is  no  defendant,  no  person  io 
court,  against  whom  the  suit  is  brougnt.  .It  k^^ 
not  enough,  that  the  person  sued  he  a  perso^ 
hy  supposition,  or  a  pretended  person,  but  nont. 
in  reality.  If  a  writ  or  ioibrmiition  be  hroug^l 
against  a  baron  and  feme,  this  must  admit,  thi^ 
tiiey  are  baron  and  feme  really  and  truly,  andL 
if  there  be  any  tiling  after  in  the  writ  or  infocV 
mation,  that  shews,  that  they  are  not  truly  aa4 
really  baron  and  feme,  but  that  they  do  wrong> 
fuDy  and  unduly  take  upon  them  tO'be  haroa 
and  feme,  when  Jn  ^rufth  they  are  not,  this 
would  ttfi  c^ntrariant  and  repugnant,  and  abatfe 
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and  the  oieaiu  an^werab/e  to  tbe  ewl.  I  aofi* 
pose  DO  inao  will  a&rm,  that  where  a  wadiL  er 
judgment  is  against  a  corporation,  that  the  61 


iSie  writoriofbrmatioiw  The  like  is  supposed 
W  the  bringing  the  writ  or  information  against 
the  body  politic ;  it  supposeth  and  afiirmeth 
tiiem  really  and  tlruly  to  De  such,  and  the  sub- 
sequent afiirmation,  that  they  usurped  so  to  be, 
and  are  not  so  really,  is  contrariant  and  re- 
p<;^ant 

.  9.  When  in  the  information  it  is  alledged, 
that  the  mayor,  commonalty  and  citizens^  the 
liberty,  privilege,  and  franchise  of  beinff  a  body 
politic,  re,  facto' et  nomine,  and  to  ne  sued 
and  impleaded,  upon  the  king  have  and  yet  do 
usurp,  to  usurp  or  do  any  act  of  necessity  im- 
ports and  admits  a  precedent  existence  of  the 
person  that  doth  usurp,  or  do  the  act  to  the  act 
<lone.  Particular  persons  may  usurp,  and  take 
upon  themselves,  that  which  they  have  no  right 
unto :  the  persons,  that  did  the  act,  did  before 
exist,  and  bad  a  being.  And  when  a  corpora- 
don  is  .said  to  usurp,  it  of  necessity  must  be 
supposed  to  have  a  precedent  being.  The 
aense  of  usurpation  in  a  Quo  Warranto  is  the 
subject's  taking  upon  him  franchises  without 
warrant. 

My  lord  Coke  saith.   That  usurpation  in 
jthe  common  law  hath  two  signiiications  :  Inst. 

1.  «rr.  Ik 

1.)  Tlie  one,  when  a  stranger  presents  to  a 
benefiee,and'his  clerk  instituted  and  inducted, 
lie  gains  the  advowson  by  usurpation. 
.  ^.)  The  other,  when  any  subject  without 
lawful  warrant  doth  use  any  royal  franchise^, 
lie  u  said  then  to  usurp  upon  the  king. 

So  that  an  usurpation  supposeth  or  necessity 
a  subject  or  a  person  precedently  in  este,  that 
useth  the  franchise,  or  that  doth  usurp.  That 
which  is  not  in  esse,  that  hath  no  existence, 
cannot  use  any  franchise,  cannot  usurp.  The 
very  alledging  that  they  usurp,  doth  admit  of 
necessity  an  existence  precedent  in  the  corpo- 
ration, such  as  can  usurp,  or  act,  and  thererore 
this  infbrmatioh  is  inconsistent  with  itself. 

3.  But  another  reason  to  prove,  that  it  ought 
to  be  against  particu]^  persons,  and  cannot  be 
against  ^e  body  politic,  is  drawn  from  the 
Judgment,  that  must  be  given  upon  this  infor- 
mation, if  judgment  for  the  king.  Tliejudg- 
)(nent  must  have  two  things  in  it : 
"'  1.}  To  damn  theeornoration,  ^  Quodpenitus 
*  eztmguatur  et  ezclutbtur*  from  being  a  cor- 
poration for  the  fiiture;  for  being  wrongfhlly 
'usurped,  it  cannot  be  continued  :  A  judgment 
Ito  continue  wrong  and  usurpation  can  never  be 
a  right  mdgment. 

9.)  A  fine  to  the  king,  for  the  usurping  it 
for  the  time  past.  This  judgment  may  and 
<mght  to  be  giren,  where  the  idformation  is 
against  patticmar  persons,  for  nsuq>ing  upon 
themselves  to  be  a  corporation,  and  Uieysiiall 
be  fined  and  imprisoned ;  but  this  cannot  be 
where  the  mfbxination  is  agamst  the  body 
politic;  for  by  the  judgment  of  the  body 
Ipolitic  is  exHng\4shed  aira  dissolved,  and  no 
fine  can  be  imposed  upon  that  whidi  is  not : 
"Bo  that  hereby  the  king  must  lose  his  fine, 
which  theparticular  persons  usurping  oo^ht  to 
pay,  and  tha  tow  ia  •graeahia  ahraya  to  itaeU; 


or  execution  snould  be  against  all,  or  any  par- 
ticular member. 

For  the  precedeuts  and  authorities  in  this 
point,   - 

(1.)  I  do  lurree,  that  there  be  precedeoti  in 
the  crown  oftce  of  Q^io  Warraotos  hnngfat 
against  corporations  in  such  manner  as  this  is 
brought,  for  usurping  to  be  a  corporation^  and 
to  claim  divers  other  liberties. 

Quo  Warranto  against  the  bailiffs  and  bur- 
gesses of  Stratford,  for  claiming  to  be  a  corpo- 
ration, and  to  have  divers  liberties  and  fran- 
chises ;  thereupon  a  plea  put  in,and  a  coD^easioB 
of  their  claim  by  toe  King's  attorney,  P.  ft 
El.  r.  1. 

The  like  against  the  eorporatioh  of  Headings 
the  like  plea  and  confession,  the  very  next  lena 
after  the  information  filed.  M .  3  and  4  £1.  r.  4. 

Against  the  corporation  of  Horsham,  a  pica 
and  confession  by  tne  attorney.  H.  14  Jac.  r.  37. 

The  like .  against  the  corporatioii  of  Dif/wft ; 
butnothing  done  upon  it  besides  plea  put  in. 
H.  19  Jac.  r.  26. 

The  like  against  Bath,  a  daia  put  jn,  and 
confessed,  H.  90  Jac. 

The  like  against  Brackfey,  and  a  Nolijuih 
iequi.    H.  20  Jac.  r.  58. 

The  like  Wum^  Boston,  a  claim  put  m,  and 
confessed.    T.  3  C.  1.  r,  29. 

The  like  ^;ainst  New  Serum,  impariance, 
and  nothing  more  iipon  it    T.  2  C.  1.  r.  47. 

The  like  against  Bridgport,  claim  and  eon- 
fession.    T.  6  Car.  1.  r.  43. 

The  like  against  Biddeford,  a  claim  and 
NoH  prosequi,    M.  2  C.  1.  r.  36. 

The  like  against  Wycomb;  they  plead 
themselves  a  corporation  by  another  name,  and 
traverse  the  name  in  the  information ;  nothing 
more  on  the  roll.    M.  8  C.  1.  r.  49. 

And  it  is  probable,  there  may  be  more  nka 
these ;  but  if  of  any  authority,  they  are  forme, 
and  not  against  me. 

1 .)  For  that  they  all  being  for  daimmg  other 
liberties,  as  well  as  to  be  a  corporation,  and 
being  good  and  sufficient  as  to  the  other  libfrties 
and  privil^nes,  that  the  coiporatioa  claioBs ; 
though  insufficient  for  this  of^  claiming  to  be  a 
corporation,  they  must  be  proceeded  upon,  if 
the  attorney  pleaseth.  But  is  any  to  be  found 
where  only  the  claiming  to  be  a  body  politac, 
and  nothing  else  ?  or  if  (raier  things  qoestioncdy 
yet  only  proceeded  in  as  to  this  particular  cf 
claiming  to  be  a  body  politic,  as  in  this  case  ? 
That  wfll  be  like. 

2.)  In  aU  these  nothing  is  done^  a  claim  or 
plea  put  in,  and  that  confessed,  or  Nonpnm.  or 
not  proceeded  upon  to  judgment.  Perhapa 
not  proceeded  in,  because  insufficient ;  and  so 
are  authorities  for  me :  For  there  being  so 
many  of  these,  whieh  are  either  Non  prm.  or 
not  proceeded  in,  peihape  the  reason  might  be, 
because  insufficient  in  the  law,  as  to  the  cor- 
poration, and  so  are  authorities  for 
thiBcase.^  But  one  there  is  tiund. 
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*  QuoWttTMntofera.  hmkiOb  and  hmgdtm  of 
New  MaHon  in  Yorkshire;  T.  6  i«x  r.  3. 
Quo  Wamttto  they  claim  diFen  libeitiea,  aa 
courts,  markets,  and  others,  and  amongst  the 
nst  to  be  a  body  politic.  They  put  in  a  plea, 
and  make  their  claim  by  pescription  ^  issue  is 
joined,  and  tried  by  Nisi  Prius  at  York,  and 
ibund  against  the  corporation,  and  a  judg'ment 
entered,  *  Quodiibertat'  et  fmnchesife  praedict' 

*  in  manus  domini  reg^  capiantnr  et  seisiantiir, 


f  et  <|uod  ballivi  et  bui^penses  capiant'  ad 

*  tii^faciend'  dom'  reff'  pro  fine  suo  pro  usur- 
'  pation'  libertat*  «t  francbesiie  pnedict.' 

There  is  no  mention  of  this  case  in  any  book 
or  report,  as  far  as  I  can  learn  ;  so  that  this 
passed  tub  siUntio.  Next,  how  can  this  judg* 
ment  be  good,? 

[1.]  ilow  am  that  be  a  righ)t  and  lawful 
judgment,  which  shaU  be  given  for  the  con- 
tinuing a  thing,  that  is  by  the  very  judg- 
ment adjudged  to  be  unfawfully  usurpwl, 
«nd  a  fine  for  it  ?  It  is  directly  *  oppositum 
.obieet..' 

{2.]  How  can  the  corporation  be  seized  into 
the  king's  hands  ?  *  Extmgttatur  c9;  excluda- 
^  tur'  is  proper  ;  the  corporation  cannot  be  in 
.the  kinff. 

[3.]  How  coidd  the  bailiffs  and  burgesses 
be  fined  ?  When  they  are  vanished  and  ^ne, 
there  is  no  corporation  in  being ;  that  wfaach  is 
laid  upon  a  corporation  cannot  be  levied  upon 
the  particular  members. 

1  have  made  inquiry  after  this  borough  of 
New  Malton :  it  is  a  small  borough,  within  the 
manor  of  the  ancestors  of  my  lord  £ure  ^  it  did 
anciently  send  burgesses  to  parliament,  but 
fiom  the  time  of  king  £d.  1  to  the  beginning  of 
the  long  parliament,  1640,  it  sent  none  then ; 
upon  petition  a  writ  was  ordered,  and  they  then 
and  ever  since  have  chosen  burgesses :  mv  lord 
lEore  being  lord  of  the  manor,  and  ofiended  with 
them,  did  prosecute  this  '  duo  Warranto,'  and 
•ti^ey  having  neither  lands,  revenues,  or  estates, 
to  defend  themselves,  he  easily  prevailed,  they 
never  in  truth  being  incorporate,  nor  having 
any  charter.  But  that  which  I  give  for  answer 
to  these  precedents  is, 

1.]  They  are  all,  where  not  only  the  being 
-of  the  corporation,  but  also  divers  other  liber- 
tics  were  ra  question ;  so  that  the  informations 
were  good  in  part,  and  not  worth  the  >vhile  to 
question  whether  good  as  to  that  pail  of  their 
being  a  corporation.  The  fine  upon  them  for 
-usurping  the  other  liberties,  would  have  been 
more  than  they  c^uld  bear  or  pay. 

S.]  That  this  is  but  one  judgment,  and  in  a 
case  of  a  small  borough,  and  that  judgment,  as 
entered,  not  agreeable,  but  inconsistent  with  the 
rules  of  law  or  reason.  The  body  politick 
could  not  be  seized  iqto  the  king's  bands ;  but 
whenever  a  judgment  is  given  for  the  king, 
.for  liberty  which -is  usurped,  or'  extinct  in  the 
crown,  the  judgment  must  be  *  quod  extiogu- 

*  atur,'  and  that  the  person  that  claimed  them 

*  de  inceps  Libertat'  et  Francbesiie  pnedict' 
^  nullatenus  intromittat,'  sed  ab  usu  earuod' 

*  amodo  omnino  omit »  quodqae>' .  the  pason 
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tet  uaed  ikem,  f  pro  iMrMioa'  Libertat  m 
'  Franch.  pnediot'  super  iOominum  Regent 
'  capiat'  ad  respondendum  diet'  Dom'  Reg^  4» 
«  Fine  suo  pro  Usurpacione  Libertat.  et  Franch. 
'  praedict.'  That  this  is  the  form,  C.  £n.  5d^ 
•.537.  527.  b. 

3.]  TbatthisjudgmentofNewMahmilpMS* 
ed  sub  sUentio ;  for  there  is  no  mention  of  it  in 
any  book,  nor  doth^  it  appear  that  ever  thft 
question  was  moved  or  debated.  And  for  pro* 
cedents  in  matters  of  practice  and  process,  they 
are  of  authority ;  but  in  point  of  law,  unless 
they  have  been  upon  debate,  are  of  little  autho- 
rity to  prove  what  the  law  is.  Rep.  4.  04. 
Blade's  Case,  L.  5.  E.  4  110. 

But  on  the  contrary,  all  the  precedents  that 
are  in  any  printed  books  of  informations^  were 
brought  to  Question,  Whether  body  politic,  or 
not,  are  against  particular  persons  by  name : 

Against  Christopher  Hekien,  and  others,  C. 
En.  537.  Pal.  9.  fo. 

Quo  WaiTanto  against  Cusack,  and  otbera^ 
RoJ.  a.  ».  113. 115. 

Quo  Warranto  against  the  Vir^nia  company 
was  brought  against  Nic'  Farder,  and  otners. 
Quo  Warranto  they  claimed  to  be  a  c4>rporft^ 
tion.  Rol.  S.  455.  Some  of  them  pl^ded  in* 
sufficiently,  upon  which  ther^  was  a  demurs 
and  a  question,  how  the  judgment  should  be 
entered .?  for  that  the  master  and  chief  of  the 
cdmpany  were  left  out  of  the  Quo  Warranto. 
By  which  it  appeal's,  that  it  ought,  to  be 
brought  against  the  master,  and  particular 
members  by  name. 

Next,  for  the  express  authorities  in  this  caso^ 
to  prove  it  cannot  be  against  the  corporation, 
Rol.  Rep.  15.  is  express,  That  if  a  Quo  War- 
ranto be  brought  to  dissolve  a  corporation,  the 
writ  ought  to  be  brought  against  the  particular 
persons ;  for  the  writ  supposethj  that  it  is  iio 
corporation. 

l^he  difference  there  taken,  when  the  attov^ 
ney  general  supposeth  the  defendant  to  be  a 
corporation,  otherwise  when  he  questions  tbeitt 
as  inhabitants  of  a  vill,  then  toey  ought  to 
enable  themselves,  they  mast  then  shew  tbrnn- 
selves  a  corporation,  also  prove  it. 

My  lord  Hales  in  bis  common-place  book,  id 
Lincolns-Inn    lihrai*y,  fol.    168.  saith  tbui: 

*  Nota,  sc.  Quo  Wananto  soit  port  pur  usurper 
'  de  une  Cor|K)ration  setra  port  vers  particular 
^  Persons,  quia  in^  dUafiirmance  del  Corpora* 

*  tion,  et  Judgment  serra  doone  que  serra  ouste  ; 
'  mes  si  le  Quo  W^arranto  soit  port  pur  Liber* 

*  ties  claim,  per  Corporation,  serra  p<>rt  vers  la 
'  Corporation.'    This  is  positive. 

This,  if  it  were  only  my  lord  Hale's  judg* 
ment,  were  of  no  little  authority  ;  but  I  think 
it  is  a  report  taken  upon  the  ease  of  the  Quo 
Warranto  against  Cusack  and  others.  But 
Mr.  Attorney  finding,  as  I  believe,  all  the  pro* 
cedents  to  be  against  him,  (for  in  them  jJl 
there  are  either  non  Pros,  or  no  proceeding  te 
judgment,  the  causes  whereof,  4>r  at  least  some 
of  them,  probably  might  be  the  insufilcienoet 
of  these  informations)  and  finding  also  Uie  aM* 
ihorities  m  print,  whi^  have  been  cited  to  b9 

4  I 
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«R  agiintt  hlia^  and  none  fw  hini«  eoAe^rmuttA 
to  roaiDtain  the  iDforroatioa  as  brought  noi 
-^agiatnst  the  corporatioD,  but  a^iost  the  citi- 
eena  or  iobabita&ts  of  the  city  m  their  natund 
capacities ;  and  to  that  purpose  cited  the'caae, 
C.  £n.  637.  of  a  Quo  Warranto  agaiust  the 
iiUialntaiits  of  a  vUkige.    Cluo  Warranto  they 
elaimed  to  be  a  body  politick  ;  and  argued,  that 
a  duo  Warranto  Ues  against  the  Cives  of  such 
a  city,  or  Burgenaes,  or  tenants.    This  seems 
to  be  rather  a  sudden  conceit,  and  altmrether 
nndigestpd,  and  not  well  considered.    But  in 
apswer  diereunto^  and  te  prove,  that  this  writ  is 
brought  against  the  defendanlEi  as  a  oorporatioa, 
and  cannot  legally  be  taken  in  any  other  case ; 
if  A  mayor  and  commonalty  plead,  that  they 
are  seized  iu  iee,  they  need  not  say  in  right  of 
their  corporation,  the  name  shews  them  to  be  a 
corporation,  it  need  not  be  alledged.    Leo.  1. 
163.    An  action  tliere  brought  by  the  guardi- 
ans and  fi^lowship  of  Weavers  ;  the  bocic  saith, 
^t  they  need  not  set  themselves  out  to  be  in- 
corporate, the  name  shews  it;   so  of  cities, 
taith  the  book,  Hob.  311.    So  then,  when  the 
writ  is  brought  against  a  mayor  and'c^mmon- 
alty,  or  mayor,  commonalty  aikl  citizens,  the 
law  takes  notice  of  them  to  be  a  corporation, 
and  the  writ  against  them  as  such ;  tne  name 
.   sbewa  it.    But  against  inhabitants  of  a  village, 
a  writ  brought  by  that  name,  that  cannot  be 
teiken  to  be  other  than  inhabitants,  the  name  so 
shews  it ;  and  iu  such  case,  some  of  the  inha- 
bitants, by  name  (viz.)  A.  and  B.  appear  in  per- 
iOQ,  in  their  own,  and  names  of  the  rest  of  the 
j&habitants,  and  plead,  and  are  defendants,  Co. 
£n.  537.     So  aid-  they,  as  appears  in  that 
pKecedent.    No  appearance  ever  was  of  inha- 
mtants  in  other  manner.    But  in  this  case  here 
are  no  pevsonsthat  do  appear  by  name,  but 
the  corporation  appear,  and  make  an  attorney 
under  their  common  seal.    The  corporation, 
and  no  particular  pentons,  are  the  defendimts 
belbre  you,  or  else  you  have  no  defendants  he- 
lore  3^ou ;  for  there  is  none  appeaiin^p  in  person, 
here  is  no  defendant,  nor  none  against  whom 
you  can  give  judgment ;  but  all  the  whole  pro- 
ceedings vain  and  against  nobody.    So  that  if 
we'  should  admit,  as  Mr.  Attorney  argues, 
that  this  information  is  not  brought  a^nst  the 
fjorporation ;  tl^en  there  can  be  no  judgment 
§ox  want  of  defendants  appearing  in  their  natural 
capacities ,  you  must  have  it  against  the  cor* 
pfENration,  or  nobody.    A  mayor  cannot  be  but 
.  where  thei'e  is  a  corporation  $  therefore  this 
notion  is  impossible,  as  I  conceive.    So  that  if 
there  were  nothing  else  in  the  case,  if  theinfor- 
ttfitiou  be  ill  brought,  they  can  have  no  judg*- 
Itient  against  us. 

If.  But  admit,  that  the  information  as  to  this 

point  be  sufiicieut,  then  1  proceed  to  consider 

.  the  other  parts  of  this  case ;  the  plea :  that  con- 

.  ta'uis  the. defendant's  title,  (viz.)  That  she  is  a 

^corporation  time  out  of  mmd,  and  many  con- 

.  fionations  by  acts  of  parliament  aqd  charters. 

It  is  not  denied,  but  that  the  title  made  by  the 

plea  is  good. 

4  ^Biijb  qaxt  the  replication,  that  it  eoatiUDS, 


1.  AnimeiipQitthe'praMri|AiaB(vn.) 
the  citixeosofjiondon  have  not  been  time  oat 
npiad  a  corpontion  hy  name  of*  nayor, 
monalty,  and  citizens,  &c. 

2i  A  pleading  over,  that  the  mayor,  and 
monidty,  and  citizens  taking  upon  them  (t 
meutei  super  «e j  to  be  a  body  potific,  and  to. 
have  power  to  mak^  by-laws, 

1.)  <  Colore  inde,'  but  for  their  private  gmiff, 
<  et  contra  .fidndam  per  ]>ointnam  Regsm  eS 
*>  Leges  hujiis  Regni'  in  them  reposed,  tMk 
upon  them  to  raise  money  apon  the  king's  siib« 
jects,  by  colour  of  an  ordinanoe  by  theds  da 
facto  made ;  and  in  proaeeutioa  af  tlua 
usurped  power,  the  mayor,  commonal^,  and 
atiacns,  m  their  common  eouncil  aaseodiledi 
published  a  law  for  levying  mooej  npem  tha 
King's  subjects,  that  came  to  the  manrets  wit^A 
the  city,  17  Septem.  96  Car.  9.  (viz.)  «  Ha 
*  qualihet  Personar'  for  every  horse  load  of  pco>» 
visions  brought  into  any  public  maiket  wilkHi 
the  city  to  tesokl,  %d*  a  «la^ ;  for  every  doiacr 
of  proviskm,  Id.  a  day;  tor  every  cait-load 
drawn  with  not  OEiore  than  three  Irarscs,  4tL  m 
day ;  if  with  more,  6d.  a  day ;  that  if  anj  !«• 
Aued  to  pay,  he  should.be  amoved  finMsldi 
place  in  the  market :  that,  by  colour  of  tbia  by* 
law,  the  mayor,  and  (Dommonahy,  and  dtizcn* 
have  extorted  ^preat  sums  of  money. for  their 
ovm  private  gam,  amounting  to  tf^  thoiitan^ 
pounds  per  annum. 

2.)  And  farther,  that  whereas  there  vma  A 
sesskm  of  pariiament  holden  31  Octob.  3S  C 
-3,  and  continued  till  the  10th  of  Jan.  83,  aad 
then  by  the  king  prorogued  to  the  3(Xh  of  that 
instant  January ;  the  mayor,  commoaahy  and 
citizens,  Jan.  18,  in  their  Common  couocik  as* 
sembled,  '  malitiose,  advisate,  et  seditieae^ 
*'  absque  Icgaii  Authoritate,  in  se  assumpsennia 
^  ad  consendum  et  judicandum  diet'  I>om^ 
<  Regem  nunc,  et  Prorogationem  FariianMaiti, 
by  the  king  prorogued ;  and  in  the  same  cooh 
mon  comial,  '  Vota  et  Suffragia  sua  dedeniBt 
et  ordinaverunt,' that  a  petition  'sub  nomioi^ 
the  mayor,  alderman  ana  ctmomons  of  the  city 
of  London,  in  common  council  assembled,  it 
the  king  should  be  exhibited :  in  which  paliti«a 
it  was  contained,  that  by  that  prorogation  the 
prosecution  of  the  paUic  jus^ce  of  this  Idngw 
dom,  and  the  makmg  neoeasarv  provision  tor 
the  preservadon  of  the  kmg,  and  his  paroteiHant 
sal>}ects,  had  reocived  interruption.  Aodthat 
the  mayor,  commonalty,  and  citizeaa^^  in  the 
same  common  council  did  unlawfully,  *  mtJkr 
*  tiose,  advisate,  et  aeditiose,'  with  intent  tfan 
the  same  petition  mi^ht  be  published  and  dis* 
persed  amon^  the  kiqg's  simieoCs,  to  indoce  ia 
them  an  opinion,  Uiat  the  kmg  had  by  that 
prorogation  obstructed  the  public  justice,  and  to 
incite  hatred  amiinst  the  king's  peraoti  and  go- 
vernment, and  to  disturb  the  peace,  did  oraer 
that  petition,  containing  the  said  scandalous 
matter,.to  be  printed  ;  imd  thereupon,  to  these 
ill  ends  and  purposes,  thejr  caused  it  to  be  print- 
ed and  publtth^ :  by  whidi  the  mayor,  oohh 
monalty,  and  citizens,  the  afuresaid  liberty  and 
franchise;  of  bemg  a  bo^  polMc  Jbrif^atna^t 
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and  aAor,  I17  iIm  tiiM  ill  the  iiilbniiiMnii,  iMf  e 
awl  yd  do  oiorp  k. 

Before  I  oono  to  tli«  nuitter,  I  wvmM  speak 
to  the  pleading  herein,  and  in  tbe'eubeeanenC 
anmjoii^ar :  and  for  the  pleading  in  it,  I 
think  it  is  as  singabr  and  nnpreoedenled  as 
the  matter  of  it  is.  Thisr^lication,  supposing 
the  matter  had  been  the  act<»rthe  bod>^  politie, 
and  good  and  sufficient,  yet  as  pleaded,  is  in- 
aoffioent,  and  net  warrantable  by  any  law  or 
{■actice  e? er  kpown.    It  contains, 

1.  An  issue,  viz,  no  corporation  time  out  of 
nitid. 

S.  Two  causes  of  forfeiture  of  the  corpo- 
ration, admitting  they  once  were  a  corpo- 
Mion,   . 

:  60  that,  though  the  point  in  question  be  but 
coe,  viz.  Whether  we  are  lawfully  a  corpo- 
ration or  no  corporation,  though  the  plea  is 
•ingle,  that  we  are  a  corporation  hy  preserip- 
tientime  out  of  mind  ;  yet  here,  is  lo  try  thi^ 
point, 

1.  An  issue. 

3.  A  double  plea,  aUedging  two  caoaes  to 
aiiroid  it  for  a  forfeiture. 

This   I  conoeiTe  cannot  legally  be  done, 
Uiough  in  the  king's  case.    I  do  agree,  the 
long  hath  great  pr^roeatiTes  in   pleadings ; 
andas  tar  as  ever  they  haTe  been  allowed  or 
aojoyed,  let  them  be  so  stiQ  ;  but  that  the  king 
can  to  the  same  matter  both  take  issue,  and 
also  plead  over  at  the  same-time,  that  I  deny. 
It  is  most  reasonable,  that  the  kw  should  be 
careful  to  |»resenre  the  king's  rights  ;  bat  on 
Jhe  other  side,  I  think  it  is  not  reasonable,  that 
the  law  should  admit  or  allow  as  l^g;al,  any 
way  of  .proceeding  that  should  destroy  or 
render  the  subject's  right  indefensihle,  be  his 
light  as  good  as  it  may  be.    If  so  be  that  Mr. 
Attorney  may  both  take  issue  upon  the  fiict, 
and  also  plead  over,  I  would,  by  your  leave, 
ask,  how  many  issues,  and  how  many  pleas 
«|ver,  the  king^i  attorney  may  have?  suimose 
tiie  king  bring  a  duare  impedk,  or  writ  of 
i^t,  or  any  other  action,  the  defendant  makes 
his  title,  which  is  usually  done,  by  many 
granti  and  conveyances  finom  one  to  another, 
to  bring  it  to  himselL    May  the  king's  attor- 
ney now  take  as  many  issues  as  iacts  issuable, 
ptaad  as  many  pleas  as  he  pleaseth,  and  all  this 
*  simul  et  seinel  ?'  It  is  true,  that  in  this  case 
Mr.  Attorney  hath  assigned  only  two  breaches, 
or  causes  of  forfeiture  ;  but  he  might,  if  he 
had  pleased,  by  the  same  reason,  have  assigned 
two  hundred.    If  this  may  be,  are  we  not  u\i 
at  Mr.  Attorney's  mercy  ?  If  this  may  not  be, 
then  how  man^  pleas  ?  Is  it  in  law  defined  ? 
In  favorem  vUm  a  man  may  plead  a  special 
plea,  and  plead  also  Not  GuDty,  but  not  several 
qMoal  pleas  ;  but  that  there  is  any  such  pre- 
rogative for  Mr.  Attorney,  in  suits  betwixt  the 
ling  and  bis  subjects,  I  can  find  no  instance  or 
antnority  for  it :  for  though  it  be  true,  as  I 
have  said,  that  the  king  haSh  great  prero§[ative8 
in  pkading,  yet  it  is  aa  true,  that  this  is  not 
boundless  ;  hut  that  if  in  the  king's  writs  there 
ha  mirtakesi   his  writ  or  his  action  mis- 


osMseited,  he  iMl  be  bound  by  it  in  like 
manner  as  subfeets  are  or  ahiH. 

Plowd.  Com.  85,  a.  IterMlgeagainst  Strangev ' 
906,  a.  and  in  the  same  book,  in  my  lord  - 
Beikel^'s  case,  it  is  eztvressly  said,  that 
thou^  the  king  hath  man^  prerogatives  oon- 
cemmg  his  person,  debts,  and,  ^V^in;  y^t  the 
common  law.  hath  so  admeasured  his  prero- 
gative, that  it  shall  not  tidte  away,  or  pn^* 
diti§  the  inheritanee  of  any. 

The  king  hath  a  prerogative,  that  he  may 
waive  his  demurrer,  and  tike  issue  ;  or  widve 
his  issue,  and  demur  upon  the  plea :  hut,  saitfi 
the  same  book,  fol.  23a,  he  must  do  it  the  same 
term,  not  in  any  other  term ;  for  then  he  may 
do  it  in  infinitum^  without  end,  and  the  paHy 
hereby  may  lose  bis  inheritance ;  and  ftr  that 
the  common  hiw  will  not  suflfier  the  king  ta 
have  such  a  prerogative;  These  are  the  words 
of  the  bonk.  And  in  the  point,  that  this  pre- 
rogative must  be  made  use  of  the  same  term, 
and  that  the  king's  attome^r  cannot  vary  >io 
another'  term,  and  waive  his  issue,  is  13  £.  4» 
8  Bro.  Prer.  69t  98  Hen.  8,  9.  So  in  makmg 
title  to  a  Quara  impedit,  he  at  the  end  of  the 
term  waived  his  first  title,  and  inade  another. 
But  it  is  true  also,  that  as  to  the  point  of  waiv- 
ing demurrers,  and  taking  issue  in  another 
term,  there  is  authority,  that  hemayao  do; 
Rex  vers.  Bagshaw,  Cr.  1,  S4T.  But  whether 
it  may  he  done  or  not  in  another  term,  is  not 
material  to  our  case :  but  the  use  I  make  of 
these  cases  is  to  prove,  that  the  king's  attorney 
should  not  have  both  together  iimul  et  iemtSj 
as  in  this  /cwae  he  hath  &oit ;  he  most  warn 
one  before  he  can  have  another  plea.  For 
those  debates  about  his  varying  his  plea,  by 
waiving  his  issue  and  demuning,  orwaiving" 
his  demurrer,  and  taking  issue,  signity  nothing;" 
if  he  may  in  one  plea,  and  at  the  same  tiiiM 
take  issue  and  demur,  or  plead  OFcr  to  the 
same  matter  or  point,  as  is  done  in  this  case  ; 
therdbre  thoee  oooks  strongly  prove;  that  tha* 
prerogative,  that  the  king  hath,  is  by  waivipg- 
or  rehnquishing  one,  and  choosing  the  other  ; 
anti  therefore  not  to  have  or  use  aitqgetber  and 
at  once,  as  is  done  in  this  ioase* 

The  king  shall  be  bound  by  one  issue,  ha 
shall  not  have  diven,  9  H.  4,  5.  80  that  as  this; 
replication  is  at  the  same  time  nmul  et  temei 
to  the  same  matter,  to  take  issue,  that  we  were 
not  a  corporation  time  out  of  mind,  and  to  plead- 
two  matters  of  fact  ibr  forfeiture,  is  the  first 
attempt  that  ever  was  ofthii  kind,  and  in  it». 
consequence  ^nmibunding  the  right  of  tlie  suh- 
ject,  and  leaves  him  perhaps  only  but  a  colour 
of  law,  but  most  difficult,  if  not  impossiUe  br 
it  to  be  defended,  let  his  right  be  what  it  will^ 
^  issues  and  pteas  without  number  may  be  by 
the  king's  attorney  joined  and  pleaded,  and  tmi 
subject  must  answer.  The  very  char^  be* 
fides  will  undo  the  subject,  and  wrest  him  out 
of  biseatale  by  the  law,  that  shouM  preaenra 
him'.  This  point,  if  I  mistake  not,  will  de« 
serve  consideration,  if  it  be  new,  and  the  first 
pnyect  (fiir  so  I  beg  leave  to  call  it)  af  ite 
kind;  folklaw  no  book  «r  iastanca  af  tim 
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lifce»'u»vramiitiUe  by  old  kwa  and  rales  «f 
pleadiDfi^.  The  old  laws  and  urays  are  good 
and  8a& :  *  Eventos  ?arioij  res  noi^a  sccnper 
*;babet.'  Perhaps  the  oonse<|nence  and  mis- 
cbicfe  Attending  this  way  of  joining  issue,  and 
at  the  same  time  pleading  over  as  many  pleas 
«B  Mr.  Attorney  pieaselb,  are  as  great  as  any 
oiher  in  thjis  case,  and  not  less  to  be  minded  or 
regarded.  As  of  the  one  side,  great  are  the 
king's  prerogatives,  and  most  necessary  to  be 
preserved  and  maintained  ;  so  it  cannot  be  de- 
nied, but  that  the  law  hath  set  limits  and 
bounds,  which  must  be  kept  and  observed  in 
pleading,  which  is  the  method  and  mean  of 
preserving  and  determining  rights,  without 
which  no  man  <can  be  preserved  by  the  law. 
^  But  supjiosiiig  that  several  causes  of  forfef- 
*  tares  may  be  assigned,  yet  they  must  be  all 
Ads  done  at  the  same  time,  or  tliey  confound 
one  the  other ;  for  if  the  iirst  &ct  was  a  for- 
feiture, thereby  tiie  corporation  was  deter- 
mined, and  at  an  end,  and  the  subsequent  could 
not  be  the  act  of  the  true  lawiiil  corporation  ; 
for  that  was  forfeited,  determined,  and  gone  by 
the  precedent  forfeiture :  and  if  so,  tint  it 
was  forfeited  and  gone  by  the  precedent  act, 
▼iz.  the  making  the  ordinance  Septemb.  17. 
96  Car.  2,  then  how  could  it  act  and  forfeit 
itself  six  years  after,  in  the  year  thirty- 
two  f  This  seems  impossible.  But  to  avoid 
tliij,  Mr.  Attorney  in  bis  argument,  doth 
hold,  that  though  the  act  be  a  forfeiture, 
yet  till  there  be  a  judgment,  or  something  on 
record,  to  determine  the  corporation,  (and  in 
this  case  the  judgment  to  be  given  snail  do 
that  work)  till  such  judgment,  the  corporation 
remains  :  then  taking  it  as  Mr.  Attoniey  will 
have  it,  and  as  the  truth  is,  supposing  a  torfei- 
tore,  unlil  that  forfeiture  appear  on  record, 
or  that  there  be  some  office  or  inquisition  that 
finds  it,  and  that  returned,  and  bn  record,  were 
h  of  any  estate  in  lands,  tenements,  heredi 
taments,  or  offices,  it  is  not  determined  or 
rested  in  the  king,  but  continues.  This  is  quite 
contrary  aud  contradictory  to  all  that  you  have 
done,  and  the  very  foundation  of  this  Quo 
Wai-ranto  ;  for  if  you  admit,  as  then  you  do, 
that  the  forfeiture  ipw  facto  did  not  determine, 
but  that  it  must  lie  this  Quo  Warranto,  or  judg- 
ment upon  it,  that  must  determine  the  corpo- 
ration ;  and  that  the  corporation,  notwithstand- 
ing such  act,  was  or  is  in  being ;  then  (hey  have 
not  usurped  upon  the  king  :  they  are  the  same 
xwrporation  they  were  ;  they  have  the  same 
power  to  act  tfacy  hiid  ;  they  have  the  same 
warrant  and  right  they  had,  only  subject  to  a 
jadgment  against  them,' that  may  be  given 
nereatW  for  a  fact,  already  past :  for  since  that 
an  usurpation  is  a  sortious  and  virongfiil  using 
a  liberty  or  franchise  upon  the  kin«f,  without 
lawful  authority  j  then,  supposing  such  an  act 
df  forfeiture  doth  nut  ipso  facto  determine  or 
dissolve,  but  a  jn<]*^ment,  or  some  other  act  of 
record  must  fii-st  be  ha*!  before  such  disso- 
lution ;  then  till  such  judgment,  or  act  of 
record,  thev  are  lawfully  a  cor{)onaioa  in 
bang,  and  their  lawful  warrant  remains,,  and 


they  did  not,  nor  coaki  00  lonp  oaarp  liicir 
being,  and  then  hereby  is  yoar  own  infomni- 
tion  destroyed  and  abated  :*for  there  yon  aa^r, 
thattiiey  mdby  thespaoeofamootb,  witkaaa 
any  warfant,  use  and  nsurp  the  liberty  to  be  m 
corporation.    But  hereby  yoa  KTsnt,  that  it 
was  not  Used  unlawhiily,  nor  usurped;  bat 
notwithstanding  the  fbrieitnre  the  corporatioB 
lawfully  continued,  unless  there  had  been  some 
jadgment,  or  other  act,  on  record,  to  deter- 
mine it.    This  I  rest  upon  as  impoeaible  to  he 
avoided.     Is  it  possible,  tbat'ia  corporatioB  er 
body  politic  can  at  the  same  time  ^  lawfiiRy 
and  rightfulfv  such,   and  not  lawftillv  and 
rightfully  such  f  Can  right  and  wron^  be  tiie 
same  ?  Can  the  same  thing  rightfnll;^  he,  ar 
ha^e  its  being,    and    at  the   same   tuna  not 
rightfully  be  or  have   its  being?    Cae  we 
possibly  be  at  the  jsame  time,  vis.  the  tioaa 
mentioned  iq  the  information,  a  lawful  oor- 
poratipn,  ami  yet    an*   usurped  or  nnlawAi 
corporation  ?  Could  we  then  havea  lawi'ol'and 
rightful  authority  to  be  a  corporation,  and  at 
tlie  same  time  have  no  lawful  or  rightful  antbo- 
rity  to  be  so?  These  seem  to  be  contrailictiooa  ; 
and  if  so,  are  the  most  diflicuH  of  all  things  ta 
be  believed  or  impr«9ed  ;  therefore  to  be  plaift 
in  this  matter,  either  tell  us,  that  we  are  yet 
till  judgrment  a  eoqxirationorbody  pulitic  law- 
fully and  rightfully,  or  not.     If  >ou   say  w 
are,  then  as  yet  we  are  no  unlawful  corpora 
tion,  nor  have  usimped  to  be  one,  a.s  in  y 
information  and  rei>hcation  yon  have  alieJ^ 
We  have  not  then  unlawfully  taken  apcm  oa' 
to  be  a  corporation,  and  therefore  cannot  faavifr 
judgment  against  us ;  or  be  fined  for  hafing-  or 
being  that  which  we  lawfully  have  or  be,  an 
you  now  admit   we  are;   consequently  yoa 
must  go  some  other  way,  you  have  destroyed 
your  own  iaformation,  and* can  have  no  judg- 
ment upon  it.     But  perhaps  this  concession  of 
Mr.  Attorney,  that  the  old  and  lawful  corpo- 
ration  and  body  politic  is  still  in  being,  and 
shall  so  continue,  till  by  judirment  or  matter  os 
record  determined,  may  only  be  some  sudden 
thoughts;   for  not  onlv  the  matter,  hot  the 
whole  proceedings  in  ttis  suit,  being  at  least 
unexperienced,  and  perhaps  much  out  o4' prac- 
tice, it  might  easily  hapjjen,  that  in  an  nasty 
proceeding,  all  things  might  not  be  thought 
on,  nor  all  the  objections  nor  incoovenienciet 
foreseen,  and  perhaps  the  conseqnenoe  of  the 
position,  that  a  miscarriage,  or  doing  an  on- 
lawful  act,  should  ipso  facto  forfeit  the  body 
p(Jitic  or  corporation,  nii^ht  make  a  roan  start, 
and  cast  about  how  to  a%'oid  it,  and  flying  froin 
one  danger  run  into  another.    These  are  thingt 
ordinarily  happening,  and  perhaps  have  in  tbia 
case  hapnene<i,  and  were  the  cause  of  this  eeo- 
cession,  tiiat  the  old  and  lawful  corporation  is  yet 
being,   which  is  contrary  to  the  whole  frane 
and  scope  of  both  the  information  and  repli- 
cation, and  probably  never  thought  on  or  m* 
tended  when  the  information  or  refilKation  waa 
made,  being  quite  contrary  and  inconsistent 
with  the  frame  and  foundation  of  them  both. 
If  it  be  holden,  according*'  to  this 
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litakf  tbeoM  and  Ia#ful  coiporation  wav  not  by 
the  tnipposed  acts  of  f;nfeitare  tfosolred  and 
determined  ijno/acto^  but  reraiuned  and  conti- 
nued lawftiHya  corporation,  and  yet  is  so; 
tiien  we  have  not  usurped,  but  are  a  lawful 
corporatioo  during  the  time  in  the  information, 
and  not  as  therein  supposed  by  usur nation,  and 
without  lawful  authority  ;  and  thereby  the  in- 
formation confounded  and  abated. 

'  But  supposing,  according  to  what  the  in- 
ftrmation  and  replication  suppose,  that  the 
acts  of  forfeiture  did  ipw  facto  dissolve  and  de- 
termine the  corporation  ;  for  they  will  at  last, 
r  doubt,  come  to  that  again  :  for  this  present 
thought,  that  it  shall  be  forfeit,  but  not  dissolved 
pr  determined  till  judgment,  will  be  subject  to 
almost  all  the  same  inconveniencies ;  for  when 
judgment  is  given,  the  forfeiture  must  relate 
to  the  time  of  offence,  and  to  avoid  all  mean 
acts,  as  in  other  cases  it  doth :  but  to  pass 
this  over. 

HI.  Supposing  the  information  good,  the 
Tepiioation  good,  and  the  matters  alledged  for 
Ibrfeiture  to  be  as  in  the  replication  altcdgcd  : 
tJje  next  thing  1  pray  leave  to  speak  unto,  is, 
Whether  the  matter  alle'igpfl  in  the  rejoinder 
he  not  sufficient  to  justify  or  excuse  the  two 
Ihcts  alleds^ed  for  cause  of  forfeiture  ?  I  con- 
cteive  they  are.  The  pleadings  here  must  first 
^he  stated. 

1.  As  to  the  ordinance  of  by-laws  for  the 
toll  in  the  markets.  As  to  that," the  defendants 
in  their  rejoinder  have  alledtrcd,  that  the  city 
of  London  is,  and  was  always,  the  capital  and 
most  populous  citj'  of  the  kingdom  ;  that  there 
are  and  always  have  been  gn*at  public  markets 
within  thr  siiid  city  ;  that  the  mayor,  com- 
monalty, and  citizens  are,  and  always  hate  been 
seized  oY  those  markets  in  their  demesne  as  of 
fee,  and  at  their  own  proper  charges  provided 
market-places,  stalls,  standings,  and  other  ac- 
commodations for  persons  coming  to  those 
markets,  ^nd  ot  erseers  and  officers  for  better 
regulatioi),  and  keeping  good  order,  and  cleans- 
ing' the  same  •  that  for  defraying  those  charges, 
they  have,  and  always  had  and  received,  divers 
reasonable  tolls,  rates,  or  sums  of  money,  of 
all  persons  to  those  markets  coming,  for  stalls, 
standings,  and  other  acc<mimodations  by  them 
had,  for  exposing  to  sale  tlieir  victuals  and  pro- 
visions in  tnosc  markets ;  that  the  f.ecmen  of 
the  city  of  London  are  niunerous,  above  fifty 
thousand :  that  there  hath  been,  time  out  of 
mind,  a  common  council,  consisting  of  the 
mayor,  aldermen,  and  certain  freemen  annuaHy 
elected,  not  exceeding  the  number  of  two  hun- 
dred and  fifty,  calietl  the  Commons ;  that  there 
is  a  custom  within  the  city,  that  the  common 
eouncil  make  by-laws  and  ordinances  for  the 
better  regnlation  and  government  of  the  public 
markets,  and  for  the  appointing  convenient 
places  and  times  when  and  where,  within  the 
city,  the  markets  shall  be  kept,  an<l  for  the  as- 
seMsing  and  re<lncing  to  certainty  reasonable 
tolls,  rates,  ov  sums  of  money,  to  be  paid  by 
persons  coming  to  the  same  markets,  for  their 
stftUs,  stations,  and  other  accommodations  by 


them  had,  ^  exposmg  to  sale  their  victuals  as, 
often  as,  and  when  to  them  should  be  thought 
expedient,  so  as  their  ordinance  he  useful  to 
the  king  and  his  people,  consonant  to  laeasoa, 
and  not  contrary  to  the  laws  of  the  land ;  that 
this  custom  is  confined  by  Mag.  Char.  8tat.  1 
£.  S.Stat.  7.  R.2.  that  af^er  the  burning  and 
rebuilding  London,  and  the  alterations  thereby 
made,  controversies  did  arise  within  the  city' 
concerning'  the  markets  and  tolls  ;  that  there- 
upon sir  William  Hooker,  then  mayor,  and  tlie 
aldermen,  and  commons  in  common  council  as- 
sembled, did  make  an  ordinance,  intituled,  An 
act  for  the  settlement  and  well-ordering  the 
several  public  markets  within  the  city:  By 
which  reciting,  that  whereas  for  accommoda- 
tion of  market  people  wi:h  stalls  and  necesea- 
ries  for  their  standings,  for  cleansing  and  paving 
the  same,  for  defraying  incident  charges  about 
the  same,  reasonable  rates  had  always  been 
paid.  To  the  end  the  rates  to  be  paid  niig-ht  be 
ascertained,  that  the  tparket  people  might  know' 
what  to  pay,  and  the  officers  what  to  take,  to 
avoid  extortion,  it  was  onlered,  there  should  l>e 
paid  by  the  market-people  for  their  stalls,  stand- 
mgs,  and  accommodations  in  the  markets,  for 
every  horse-load  of  provision  under  public 
shelter  2rf.  a  day,  for  every  dosser  Id.  a  day," 
for  every  cart-load  drawn  with  not  alH)ve  three 
horses  Sd.  a  day,  with  more  hors€s,  4d.  a  day 
and  upon  refusal  to  pay,  to  he  removed  :  Then 
they  aver,  that  these  rates  are  reasonable  ; 
that  they  are  all  the  rates  tlmt  are  paid  by  such 
market- people  to  the  use  of  the  city  ;  that  these 
rates  they  have  received  since  the  making  these 
ordinances  ;  that  there  is  -no  other  ordinance 
for  raising  moneys  for  such  provisions  exposed, 
to  sale  in  their  markets  in  any  manner  made. 

To  this  rejoinder  Mr.  Aitomey  hath  sur- 
rejoine<K  and  taken  it  by  protestation.  That  the 
city  were  not  seized  of  the  markets,  not  at  their 
own  costs  provided  stalls  and  other  accommo- 
dations: and  that  the  rates  by  the  ordinance' 
appointed  were  not  reasonable.  For  plea  sets' 
forth  an  act  of  parliament  made  22  Car.  2, 
enacting,  that  to  the  end  apt  and  convenient 
places  within  the  city  should  be  put  out  for 
buildings,  and  keeping  the  markets ;  and  that^ 
the  Royal -exchange,  Old -bailey,  and  common 
gaols  and  prisons  within  the  city,  should  be. 
made  more  commodious  ;  ikvr  the  enabling  th^ 
city  to  do  these  tliini^,  they  should  have  a 
duly  out  of  coals  iinp<»rted  betwixt  May  1670, 
and  Mich.  1687,  into  the  port  of  London,  12</, 
per  chaldron  ;  which  duty  they  ha>e  accord- 
ingly received,  amounting  to  a  great  sum  ; 
and  notwithstanding  that  duty,  without  title  or. 
right,  the  defendants  made  the  by-law,  for  their 
private  gain,  absgue  hoc  .that  the  mayor,  and 
commonalty,  and  citizens,  have  time ,  out  of 
mind  had,  or  accustomed  to  have,  *  Tolneta, 
*  ratas,  sive  denariorum  summas  per  ipsos  ina- 
<jorem,  Commimitatem,  ac  Cives  Civitatis 
*j»ropdict*  superius  supposit'  fore  per  pnefat* 
'  legem  sive  ordinationem  preBdict'  assess*  et  in 
'  certitudinem  reduct'  prout  per  placitoju  ^a* 
'  perius  rejong^nd'  supponitor.' 
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The  defeadiuitf  they  rehiit,  tod  eay,  thai 
tiuy  have  always  bad  reasonable  tolls,  rates, 
er  sums  of  money  of  all  persona  comiog  to  their' 
markets  to  sell  tbeir  provisions,  for  their  stalls 
and  aceoounodatious :    <  £t  de  hoc  ponit  se 
'  super  patriam  ^'  The  attocney  demurs.  Upon 
his  pleading  the  questions  are,  whether  the 
matters  all^lged  by  the  defendants,  in  justifi- 
cation of  the  ordinance,  or  by-law^  be  a  good 
justiftcation  in  law,  or  not  ?  If  it  be,  Mr.  At- 
torney in  his  sur-rgoind«:  hath  given  no  an- 
swer to  it  at  all;  he  hath  neither  confessed  it, 
iior  denied  it.    The  rejoinder  saith,  that  the 
defendants  are,  and  always  have  been  seized  of 
^te  markets  in  fee  ;  that  they  at  their  chaise 
provided  market-places,  stalls,  standings,  and 
fvfficers  for  the  accommodations  of  the  markets, 
and  cleansing  them ;  that  for  defraying  those 
charges,  they  have  always  had  divers  reasona- 
ble tolls  and  rates  for  standings,  and  other  ac- 
commodations ;  that  the  conunon  council  have, 
ts  often  as  expedient,  always  made  ordinances 
fiir  regulating  those  markets,  and  for  assessing 
atfid  rMucing  to  certainty  reasonable  tolls,  rates, 
and  sums  of  money  to  be  paid  by  the  market- 
people  for  their  accommodations :  that  according 
to  this  custom^ihey  made  the  ordinance  and  by- 
inr.  Mr.  Attorney  in  his  sur-r^oinder  hath  not 
deniied  any  part  of  this ;  but  offers  a  traverse  to 
Aat  which  is  no- where  alledged  or  supposed.  It 
is  never  pretended,  that  the  city  have  had^  time 
eut  of  mmd,  the  very  tolls  and  sums  of  money 
for  toll  ass^wed  by  the  ordinance.    There  is 
not  a  word  in  the  rejoinder  to  that  purpose,  but 
to  the  contrary  ;   (viz.^  that  they,  in  th«ur  re- 
joinder claim  a  power  oy  ordinance  of  common 
council  to  assess  and  set  the  rates  of  these  tolls 
and  payments  as  often  as  and  when  to  them 
shall  seem  expedient.     It  is  admitted  in  the  re- 
joinder, that  these  sums  were  not  time  out  of 
mind,  only  they  had  power  to  set,  assess,  and 
ascertain,  as  often  as  expedient :  therefore  when 
Mr.  Attorney  traverseth  our  having,  time  out  of 
mind,  the  tolls,  rates,  and  sums  of  money  by  the 
Ordinance  assessed,  and  in  *  certitud'  reduc)' 
this  is  plain,  besides  any  thing  claimed  or  pre- 
tended unto,  if  he  had  intended  to  traverse  what 
we  have   alledged,  that   we  have   had  time 
out  of  mind  divers  reasonable  tolls  and  sums 
of  money  for   stalls   and    accommodations : 
Or  if  he  would  have  traversed  the  instance 
alledged  for   the  common  council  assessing 
diose  tolls,  as  often  as  expedient,  that  was 

Skiin  and  easy  to  do ;  but  that  he  hath  not 
one :  He  hat^i  only  traversed  whether  the  tolls, 
rates,  and  sums  of  money,  by  the  ordinance  as- 
sessed, and  reduced  if  to  certainty,  have  been 
time  out  of  mind.  This  is  the  proper  sense  of 
his  traverse ;  but  if  doubtful  in  its  sense,  his 
traverse  is  nought  for  that  cause  ;  for  dubious 
words  make  no  issue  for  thejuiy  totrv,else 
men  should  be  tricked  and  ensnared  by  doubt- 
ful words  to  pervert  right :  so  that  if  the  ouitter 
•lled£;ed  in  the  record  be  sufficient  m  law  to 
justify  the  making  thlk  ordinance  or  by-law, 
then  what  is  done  Siereiu  bv  the  act  of  common 
is  lawfblly  and  rightftdly  done,  and  no 


fotfeituiiL    I  do  agrse,  that  Ibr  aMi  efa 
market  to  prascribe  to  have  s  toU  UDoertaia, 
and  as  often  as  expedient,  to  ascertain  it,  is  os 
good  prescription.    ButthatisDotevrcise;  I 
do  distiuflpiisn  betwixt thatandtbiscase:  whsrt 
there  is  by  custom,  confirmed  by  acts  of  pv- 
liament,  (for  I  shall  shew  that  tney  are  ads  of 
parliament,  notwithstanding  what  bth  been  ob» 
je^cted  against  them)  a  power  and  anthoriiy 
vested  in  the  lord  mayor,  aldermen,  and  csbh 
mon  council,  to  regulate  and  order  the  ptopK 
trades,  and  markets  in  the  city ,  and  the  phcai, 
and  conveniences,  and  officers,  from  time  Is 
time,  and  consequently  to  regidste  and  ascar> 
tain  the  tolls  or  rates  to  be  paid  by  the  market* 
people,  to  prevent  extortion  and  maorders ;  thit 
sucn  custom  ia  legal.    The  chamberlaia  d 
London's  case :  an  ordinance  that  no  broad 
cloth  shall  be  sold  in  the  city,  before  it  bs 
brought  to  Blackwell-hall  to  be  seardied,  aad 
a  penny  for  every  cloth  to  be  paid  for  halbge^ 
under' pain  of  forfeiting^  6«.  Sd.  a  cloth,  to  bers- 
covered  in  the  city  courts,  Rep.  5, 69.  Tboogb 
objected  that  this  was  an  imposiiion  of  pay* 
ment  of  money  upon  the  king's  subjects,  yetsd* 
judged  good,  and  a  Procedendo  granted. 

An  ozuinanoe  that  no  unfreeman  shall  me  t 
trade  in  London,  adiudgedgood.  City  of  Ln- 
don's  case,  Rep.  8.  fol.  1.  A  multitude  of  or* 
dinancesthey  nave  for  regulating  all  manner  ef 
trades^  and  of  rates  and  prices ;  and  as  modi 
reason  there  is  to  object  against  them,  as  tbia 
ordinance,  or  the  custom  in  this  case:  bottbe 
city  of  London  have  a  government  and  power  of 
making  ordinances  for  govemingand  regulstinf 
trades,  ouying  and  selling  within  the  city ,  plaeol 
in  the  common  council,  and  confirmed  by  act 
of  parliament ;  and  therefore  not  like  the  ca» 
of  any  private  lord  of  a  market.  But  it  is  tiw» 
their  ordinances  must  be  unreasonable.  The 
payments  that  are  imposed  by  this  ontiaaace, 
arc  only  imposed  upon  those  that  are  uader 
shelter.  It  is  reason  a  recompence  should  be 
paid  ;  and  there  is  no  unreasonableness  oris* 
justice  appears  in  the  ordinance,  but  a  reasoa- 
able  recompence.  But  the  custom  or  ptmer 
of  the  common  council  is  not  denied,  as  I  take 
it :  for  they  have  not  denied  the  power  to  reg*> 
late  and  ascertain  the  tolls  or  sums  of  moarf 
alledged  to  be  in  the  common  council ;  if  tbqr 
had,  that  must  have  been  tried :  nor  have  they 
denied  the  rates  set  to  be  reasonable.  So  tbst 
I  think,  as  to  this  matter,  we  have  well-intitM 
ourselves,  and  justified  our  making  our  b^r^liWi 
and  taking  the  tolls  or  rates  thenSy  appoiatetf; 
and  nothing  in  the  sur-rejoinder  against  as  H 
the  contrary  is  objected. 

But  for  confirming  and  making  good  oar 
custonos,  in  the  plea,  there  are  three  ads  ef 
pariiament  pleaded : 

1.  Magna  Charts.  v 

d.  Stat.  1.  E.  3. 

3   Btat.  7.  R.  3. 

The  king's  counsel  have  not  denied  Msm 
Charts  to  be  a  stotute,  but  have  denied  tbcoioer 
two  to  be  statutes,  or  acts  of  parliament ;  m 
the  reasons  giyen  by  them  are: 
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Baoame  not  is  prnt,  nor  roll  of  it  to  be 
found ;  or  becAuae  nobody  knows  where  to 
find  it 

As  to  the  Arst,  fntrate  sots  of  perliuneat  do 
not  nse  to  be  printed,  lew  ere. 

As  to  tht  second,  suppose  there  were  no  roll 
to  be  lennd.  ]>otb  tins  after  so  lonffatime 
oonohide  there  was  nonesuch;  especiauy  since 
Mr.  Solicitor  was  pleasetf  to  acknowledge,  that 
thereare  noporitament  rollsof  £.  d.  till  4.  £.  3. 
It  is  true,  that  almost  all  the  parliament  rolls 
of  B.  S.  £.  1.  £.  9.  and  till  4  £.  3.  are  indeed 
,  lost  But  besides,  in  those  days  public  acts 
were  not  only  entered  upon  ttie  parliament 
rolls,  but  from  thence  transcribed,  and  sent 
finder  the  ffreat  seal  to  be  published  by  tiie 
sherifis  of  me  counties,  in  the  cities  and  bo- 
Mughs,  and  also  by  wtit  tothe  courts  in  West- 
nainster  hall,  to  be  there  entered  and  recorded, 
of  which  there  are  many  found,  especially  in 
the  £zchequer ;  and  hence  came  the  rule  in 
law,  that  judges,  er  Officio^  are  bound  to  take 
mrtice  of  general  acts  of  parliament :  but  lor 
prirate  acts,  they  were  put  under  the  great 
•ealt  and  the  parties  interested  had  the  same 
to  produce  :  but  that  these  in  this  case  should 
be  questioned  to  be  acts  is  strange. 

But  to  prOTe  them  acts :  As  to  the  act,  1 
£.3. 

1.  We  hare  pleaded  it  under  the  great  seal 
of  King  £.  3.  that  made  it  with  a  <  pra&rt  hie 
in  cur*,  and  shewn  it  with  our  plea  as  we  ought, 
•nd  this  is  evidence  sufficient  of  itself.  If  the 
name,  produced  under  the  gr^t  seal  put  to  it 
when  nude,  be  not  sufficient  evidence  to  satisfy, 
whatcan  be  ? 

(9.)  But  in  Uiis  case  it  is  enrolled  upon  re- 
•era,  *  Inter  plaoita  corons  penes  conunerarios 

*  in  Scncoario ;'  it  is  enrolled  there,  Trin.  1.  £. 
5rr.61,6£. 

Bnt  perhaps  it  may  be  objected  also.  That 
this  was  no  act  of  parliament,  bnt  only  a  grant 
M*  patent  in  parliament ;  because  it  is  that  the 
Jdn^  ^deaasensu  Prslator'  Comitu  Baron' ac 

*  totms  Communitat' regni  in  pnesenti  Patlia- 
«  mcnto.' 

1  answer,  that  acts  of  parliament  obsenre  not 
any  certain  form.  In  the  case  of  the  earldom 
of  Ozfbid  expressly,  Jones  103.  that  there  was 
▼misty  in  ponniu^  acts  of  parliament  in  an- 
cient time,  ^  Dominus  Rex  per  Concilium  fide- 
^  lium  subdilor'  suor*  statmt,'  and  other  forms 
•  there,  are  yet  goodacts.  But  that  they  were 
smdently  in  form  of  patents  or  mnts  in  par* 
liament.  Magna  Cbarta,  C.  1.  is  in  form  of  a 
cbartor  or  grabt.  Theibrm  of  the  act  of  par- 
liament, li  £.  3.  Prince's  Case,  R.  8.  fol.  8. 
^  creating  the  prince  of  Wales,  begins  £d- 
wardus  Dei  Gratia.  6gc,  in  form  of  patent,  and 
is  *  De  com  muni  assensu  et  consilio  Pndator' 

*  Comitu,  Baron' et  aliorum  de  conciUo  nostra 

*  in  pnesenti  Parliamento,'  and  adjudged  a 
good  act  of  parliament ;  and  theantliorities  and 
Itasens  to  prove  it  an  act  of  parliament  are  fbl. 
1£K  19, -00,  so  full,  that  it  might  be  thought  that 
thw  objection  would  never  have  been  made : 
nd  tkfEt  this  is  in  the  same  fomi  that  dl  the 


restof  the  acts  of  this  very  pnrliamettt  oftbe 
1  £.  3.  mem.  17.  are,  af^ears  by  the  patent 
roll  of  the  same  pailiamettt.  A  charter  granted 
by  the  king  *  db  asseosn  PrsdsSor'  Comitu, 

*  Baron'  C^munif    Retfni   in  Fariiamentc^ 

*  apud  Westm'  to  enable  l£e  city  to  apprehend 
felons  in  Southwark.  An  act  iirthe  same  fonii; 
for  annulliiM^  the  conviction  of  treasons  that 
was  against  Roger  Mortimer,  in  the  time  of  B. 
9.  Rot*Chius.  1  £.  3.  An  exemplificatiotf^ 
then  entered  of  an  act  made  in  the  same  form 
in  the  same  parliament,  for  the  annuHing  the 
attainder  or  Thomas  earl  of  £4UDfcaster,  at^ 
tainted  tempore  £.  d.  Rot  Pit.  9  £.  3.  P.  8. 

I.  M.  17,  Divers  other  acts  of  parliament  in 
the  same  form  made  1  £.  3.  for  annulling  diveri 
other  attainders  that  were  tempore  E.  2.  So 
that  as  to  this  act  of  parliament  1  £.  3.  I  think 
the  objections  are  answered,  and  that  it  is  ai| 
act,  as  pleaded.  Rot  Pat.  3  £.  3.  P.  S.  9:  M: 

II,  Inst.  9.  587.639. 
And  as  to  the  other  act  7  R.  3.  that  that  iir 

no  act  of  parliament,  only  a  prayer  of  ^e  Com- 
mons, that  there  might  be  a  patent  granted  to 
the  city,  confirming  their  Kbeiticp,  *  licet  usi 
'  vel  abusd  fuerint ;'  and  the  answer  was,  *  la 
Roy  le  veult' 

They  object  for  reasons  against  that  ban Jf 
an  act  of  parliament. 

First.  That  itwants  the  assent  of  the  Lonb. 

Secondly,  It  is  only  a  prayer  of  the  Com* 
mons  to  have  their  liberties  confirmed,  and  the 
king's  answer  *  Le  Roy  le  veuh,'  but  nothing' 
done  to  confirm  it. 

As  to  the  first  objectkNi,  supposing  it  trmr 
that  there  is  nc^  mention  made  or  the  assent  of 
the  Lords,  yet  the  act  is  a  good  act 

1.  It  appears  to  be  in  parliament  <  ad  instan* 

*  tiam    et  requisitionem  Communitat'  Regnt 

*  nostri  in  prasenti  Parliatneplo.' 
8.  The  answer  in  partiament,  that  is  given 

by  the  Idxur  to  the  making  idlkws,  is  given  t» 
this, 'Le  Roy  le  veult' 

3.  And  next,  it  is  admitted  to  be  upon  the 
parliament  Roll,  7  R-  8-  Num.  97.  I  have 
oefore  said,  that  acts  of  parliament  are  not  in 
certain  form ;  sometimes  entered  as  charters 
or  grants,  sometimes  as  articles,  sottietimes  and 
firequently  as  petitions ;  the  books  I  Imve  al-' 
ready  cited  proved  it.  But  according  to  the 
course  of  parliaments,  let  it  be-in  what  form  it 
will,  let  it  begin  in  which  House  it  will,  yet  it 
must  go  through  both  the  Houses  of  nariia- 
ment,  before  it  can  come  to  the  king  tor  his 
royal  assei^t  If  either  House  rejects  or  refii- 
seth,  there  it  ends,  it  comes  not  to  the  king^ 
nor  is  the  royal  assent  in  these  great  operative' 
words,  *  Le  Koy  le  veult,'  in  parliament  given 
to  any  thing,  but  what  the  whole  parliament 
have  assented  and  agreed  unto :  so  that  this  ir 
an  objection  grounded  upon  a  reason  contrary' 
to  ail  the  course  of  parliaments,  which  shews' 
that  the  Lords  assent  was  to  it,tliough  nut  men-- 
tioiied.  Selden's  Mare  Clans.  249'.  gives  a  fulb 
resolution  herein :  *  CertiMimum  esfc,^  saith  he, 
that  according  to  custom  no  answer  is  given,- 
eithiir  by  the  Idog,  or  in  the  king^s  naoss,  ta* 


'  Et  <le  boc  pooit  M 
'  aupOr  patriuD  :'  The  attorney  demura.  Upon 
U*  pleadinKs,  the  qaMtiona  tzts,  ^Thedler  th« 
BWtten  kUedged  by  the  dd'endaota,  in  Ju«tiS- 
catioa  of  the  ordinutce.or  by-law,  be  a  good 
jottifieatioti  ia  law,  or  not  ?  If  it  be,  Mr.  At- 
tonwy  in  his  ■ur-rgoindR'  hath  giteu  no  an- 
■wet  to  it  at  an ;  he  hath  neither  coolesged  it, 
DOT  denied  h.  The  rpjoioiler  sailb,  that  the 
defendanta  are,  and  always  have  been  seized  gf 
tUt  markets  in  fee  ;  that  tbev  at  their  charge 
pn^ided  nwrket'idaces,  stalls,  stuidings,  wd 
officets  for  the  accommodations  of  the  muketa, 
and  cleBDaing  them ;  that  for  dcfraybg  those 

chai^fea,  they  hare  always  had  divers 

He  toUs  and  ratts  for  standings,  and   a 
tmnmodatians  i  that  the  common  comicit  have, 
W  often  as  expedient,  always  made  ordinancea 
for  regulating  those  markets,  a   '  '  '    - 
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Ths  defendaaU  thay  rebnt,  and  My,  that   tatlatm.    I  da  agiw,  that  Ar  a  ^    ^ 
Huy  have  always  bad  reasonaUe  lolls,  rate*,    market  to  praactibe  tu  hare  ■  tnU  $.     ^ 
r  ^_ii  ■  "  aBdaaoflen  ase^^edient,  toasej^ife  e'     ^ 

mod  praacription.  But  thai  ^£  *  ■«.  3 
dodi^ingiiishbetwixtthatup/^  %.%  K. 
then  is  by  cuiMn,  codGi^^  S  %-^  ^^ 
■lament,  (for  I  shall  ah^^  Z  %  "^^  ^ 
pariiM»enl.nDlwilhsta«&*?^  Its  ^ 
jected  against  theintT «  f  ^  i  St.  t 
vested  in  ihelord  Ke  t  S  ^  V  ^  «;  < 
mon  council,  to  r^Vi<  I  f  \% 
trades,  and  marf|ft«.|*ft  ^       1.       *  ^ 


fteo,/  *  .  Dv  par- 

Mr.  Attomevtrry*  '^  383,  bt^  it 

nand,thetoai/ '  .«tiI  rdl.    Thecon- 

Ordiuance  tff'  ..^ibecustomB  ofLondon, 

dus  is  plain  .  nation  of  tJiem  bv  this  act  of 

*c<"^  nV'  M  that  as  to  this  point'thcre  i*  not 
*«  Ij"'  j«*  ■"■  "Pi"'"''  before  this  day,  in  ft- 
"^f^  'yirlet  is  affirmed,  that  thesr  are  not  acts 
<|f  ■■V^ineDt ;  and  our  pica  stands  good  in 
Ot  ^^  the  ordinance,  and  by  law,  and  custom 
y  ^Jjd,  and  then  no  forfeiture  thenby. 
^  'Cl  HDpposF,  and  admit,  that  this  by-law  be 
^  ict  ol  the  corporatioD,  and  not  gaoA  and 
^cient  in  taw,  nor  id  law  justifiable,  Quid 
f^tur  f  l^en  it  is  Void  in  law.  Then  it'  it 
ke  voiJ  in  law,  how  can  it  make  a  forfeiture  ? 


..uiiDg  sn  nnlawful  by-law,  and  1 
pointing  money  to  be  paid  whid 
or  more  than  should  be  ;  and  i    ' 
of  it,    or  expressing   it  in  tt( 
taking-   upon    yon,   or  usurping  ■ 
impose  upon,  and  tax  the  king's  | 
roever  Suth  any  act  or  Ihiuif,  hi 
him,  and  doiffa  also  execnte  the  povM 
tbority  of  dMn^  that  act  or  thui~* 
comprehended  m  the  thingdone. 
a  by-law  or  ordinance,  whereby  y 
AeteA  to  be  paid  than  ought ;    or 
pointed  to  be  paid  where  rione  is  due^ ■ 
the  fact  and  tmng  dona  ;  and  if  that  ■ 
forfeitareof  the  corporatiun,  orcrii 
able  by  iadictmait  or  Inforraatiun,  t 
as  the  statute  19  H.   7.  c.  7.  whicbV 
hereaAer  mention,  hatfa  appointed  lor  Mp 


Suppose  a  lessee  for  years,  or  for  life,  makes  !  of  40i.  the  taking  o 
a  leolTnient,  bnt  it  is  not  duly  esectited  for  I  do  it,  cannot  be  man:,  or  effect  r 
want  of  livery  uid '  Eeisin,  bj|  whjcl-  it  is  void  ,  the  doin^  the  thin^r  which  eomprehe 
in  law,  can  thii  make  a  forfeiture  of  the  es-  |  2.  As  tn  the  other  cansc  ailed, 
tats  air  the  lessee?  Suppose  a  corporation  '  replication  for  brfeittire,  the  pptitiun, 
■Tenant  pur  aulur  vie'  mskei  a  feoffment  ,  and  piiblinhiat^  it  i  in  the  replication 
which  isvoidfor  want  of  livery  didy  made,  will  ledged,  That  the  parliamem  the  lOtbjl 
tUsforfUttlieirealateF  AToidadshallnotdes- I  nuary  wasprorogued  to  theaotfaofJh 

aorfbrfMtapreaedant  estate;  A  parson,  that     that  the  131h  of  January  the  mayor,  c 
»fcimafhaniic«,acc«pu>aeooiidlieiieflca    ahy,  and citigcaa of  Umdim,  ii  " 


> 


^}   filMOS  nUiO^  U  CiiARLBi  n.  USsiU^^mul  HU  CUy  4>fLmhi$, 


V  "^iK^  liftifBk  Mfenk  thoa  "^  ad  judicand^  et 
i^^  ^^^  ^V  tkehn^  and  the  prorogation  of  the 
^  ^  "^  '%(y  the  k]ii|r  somaiie ;  and  that  the 

^^-  '^  ^amnonahy,  and  citizens  of  Loa  - 

laid  oommoo  council  aasembted, 

iflfi  and  order  that  a  peticion,iQ 

f  mayor,  aldcnneD,  and  com- 

^  ^Xotdon,  in  common  coun- 

'  he- exhibited  to  the  king: 

>B  contained,  that  by  t£it 

ion  of  tlie  public  jus- 

~  the  making  neces- 

'wation  of  the  kbg, 

^«d  received  inter- 

ar,  oommonahy, 

immon  oouncd, 

^y  and  sedi- 

MHildbe  dis- 

*id  to  cause 

He  public 

^against 

^  order 

vards 

'>ed. 
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.^nsolta- 
^.  cat  council  the 
.^  a  general  fast  to 
.«ie  22d  of  December,  and 
g0t  accordingly  ;  the  proceedinffs 
^^nament  towards  the  trial  of  the  lordi, 
^  preparing  bills  to  be  enacted  into  laws,  for 
|ireaervation  of  the   king  and   his  subjects 
'«^;ainf»t  these  [{lots   and    conspiracies ;   diat 
divers  of  the  citizens,  loyal   subjects,  being 
inucl)  affrighted,  and  troubled  in  their  minds, 
with  thje  apprehension  of  these  dangers,  did 
exhihilt  (hev  petition  to  sir  Patience  Ward,  then 
lor4  mayor,  and   the  aldermen,  and  the  com* 
moos  in  common  council  then  assembled,  con- 
tainin^  their  fears  and  apprehensions  and  ex- 
pectations from  the  king  and  that  parliament ; 
^  pe^tion,  that  the  common  council  would 
p<etition  fqr  the  sitting  of  that  parliament,  at  that 
Sane  prorogued.    And  thereupon  the  mayor 
imd  udermen,  (naming  them)  and  commons  in 
comibon  council  assembled  from  their  hearts 
truly  k>yal  to  thekhiff,  and  for  the  satisfaction 
ff  ](he  dtiz^y  who  had  exhibited  that  petition, 
^d  of  intent  to  preserve  the  person  of  the 
lung,  and.  his   government,  did   give  their 
yot»,  and  order  a  petition  should  be  exhi- 
\ntifd  to  the  king  in  the  name  of  the  mayor, 
^kiermen,,.ai|d  commons  in  conunon  council  as* 
femfaled,  ^d  set  foith  the  petition  in  the  name  of 
tjbe  mayor^  aldermen,  and  commons  in  eommon 
i^ouncU   assembled    in  hoc  verba:    Wherein 
^pijDiag  othec  things  it  ia  contained^  That  they 
V9U  yiiu 


•were  exfeponiely  surprised  at  the  late  pr(Mroga«> 
tioii  whereby  the  prosecution  of  the  public  jfis- 
tfce  of  the  kingdom,  and  the  making  provisions 
necessary  for  preserving  the  king's  person,  and 
his  Protestant  subjects,  received  interruption. 
And  did  tardier  agree  and  order  that  that  pe- 
tition, after  it  h£l  be^i  presented,  should  be 
printed,  which  was  so  ordered  with  intent,  that 
liilse  reports  concerning  the  petition  might  be 
prevented ;  the  enemies  of  the  king  and  the 
conspirators,  from  proceeding  in  the  con- 
spiracy, deterred,  the  troubles  in  the  nainds  of 
tne  citizens  alleviated,  and  the  citizens  know 
what  had  been  done  upon  their  petition ;  that 
the  petition  was  delivered  to  the  king,  and  afVer- 
wards  printed ;  that  this  is  the  same  |>etition 
and  printing  in  the  replication  mentiooed  absq; 
hoe^  that  any  petition  of  or  concerning  the  pro- 
rogation of  the  parliament  was  made,  ordered, 
published,  or  prmted  in  any  other  manner  than 
they  have  alledged,  as  the  Attorney  Geiiend 
supposeth.  To  this  part  of  the  rejoinder 
JMr.  Attorney  hath  demurred  generally  by 
the  demurrer,  the  fact  alledged  in  the  re- 
plication is  admitted  to  be  true,  and  it  is  true 
that  there  are  ho  words,  that  are  written  or 
spoken,  but  are  subject  to  Various  con- 
structions: But  I  take  it,  that  no  words, 
whether  written  or  spoken,  ought  to  be  taken 
an  ill  sense,  if  they  may  reasonably  be 
?n  in  a  better ;  *■  iVemo  prsesumitur  esse 
^us ;'  and  therefore  the  words  must  stand 
,  (bey  are  penned :  And  having  first  ex'^ 
pressed  their  fears,  and  next  their  hopes,  from 
the  king  and  parliament's  proceedings  in,  trial 
of  those  that  were  impeached,  and  making 
laws  for  their  security,  and  how  they  were  sur- 
prised at  the  prorogation  ;  then  they  say,  Thafr 
oy  that  prorogation,  the  prosecution  of  tne  pub- 
lic justice  of  Siis  kingdom,  and  the  making  ne« 
xessary  provisions  for  the  preservation  v  the 
king  and  his  Protestant  subjects,  had  received 
interruption.  It  is  mentioned  only  as  a  conse- 
quence of  the  proro^tion,  it  is  not  said  or  ex- 
pressed, that  the  kmg  did  interrupt ;  for  I 
think  there  is  ^preat  difference  betwixt  ^  ode 
sort  of  expression  and  the  other.  An  ill  eonse* 
quence  may  attend  a  good,  and  commendable, 
and  most  necessary  act ;  but  no  eoneejuencet 
can  make  an  ill  act  good ;  and  therefore  the 
expressing  the  consequence  doth  not  necea* 
sanly  condemn  or  declare  the  act  to  be  an  itt 
act.  Suppose,  that  in  the  time  of  the  great 
plaeue  a  man  had  had  a  suit  in  Westminster- 
nail,  wherein  all  his  estate  had  been  concerned, 
and  had  said  or  writ,  thai^hy  the  adjournment 
of  the  t^rms  by  the  king,  the  prooeedings  of 
the  courts  of  iustice  in  his  suit  had  receiv^  an 
interruption,  hod  these  words  been  punishable? 
The  adjournment  was  then  the  most  necessary 
and  commendable  act  that  could  be  for  the  pre- 
servation of  the  king's  sulgects  in  that  racing 
p^tilence ;  and  the  act  itself  being  so  good  and 
■ecessary,  though  there  were  such  consequence 
as  to  that  particular  euit,  the  writing  or  saying, 
that  it  had  such  a  consequence,  such  an  in* 
temiption,  did  not,  I  oonc^ve, .  ow^WiUf 
4.K 
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•Hy  parliaineDtaay  bilis^  before  that  tbe  biR, 
wbeUter  it  be  brouffbt  in  tiarst  bv-  the  Lords,  or 
by  the  Commons,  hath  passed  both  Houses,  as 
it  is  known  to  all  that  are  versed  in  the  afiairs 
and  records  of  parlian^nt.  And  in  the  prince's 
case  Ketbre  dted,  there  the  act  is'  said  to  be  *  de 

*  Assensti  et  Constl'  of  the  Lords,  but  doth  not 
name  the  Commons ;  and  this  answers  the 
other  reason  also,  Tiz.  That  it  should  only  be  a 
grayer  and  petition  also,  to  have  a  charter  of 
confirmation  granted :  for  since  the  forms  are 
in  manner  of  petitions,  since  the  royal  assent 
or  words,  •  Le  Roy  le  veult,*  is  never  put  to 
any  bills  in  parliament,  but  siich  as  are  thereby 
made  and  passed  into  laws,  the  gfivingf  the  royal 
assent  is  sutficient  in  this  case  to  prove  it  a  law. 
But  for  further  eyidence,  we  have  it  under  the 
great  seal  of  king  R.  3.  thus  penned :  *  Ad  in- 
^  Btantiam  et  requisitionem  Communit*  Regni 

*  nostri  An^l*  in  pnesenti  Parliamento  ao6trO| 

*  pro  ma^ori  Quiete  et  Pace  inter  Legeos  nostros 
^focettdis,  et  pro  bono  publico  de  assensu 
f  Pridatorum,  Dominor'  Prooeram,  et  Magnat' 
^  nobis  in  eodem  Parliamento  aSsisteniium,  &c.* 
So  that  hereby  it  is  fully  proved,  and  shewn,  that 
though  the  assent  of  the  liords  be  not  mentioned 
in  tlie  copy,  yet  that  it  was  had,  bnd  under  the 
grciat  seal  of  R.  2.  it  so  appears.  We  have 
ateo,  in  our  books  of  the-Bcts  of  that  time  in 
the  city,  the  proclamation  made  upon  the  first 
promolging  this  act,  in  the  time  of  sir  Nicholas 
Brembei-f  lord  nlayor,  Lib.  H.  f.  169.  a.  and  b. 
and  tiierein  it  is  also  entered  in  the  same  words 
as  before,  under  the  great  seal  of  R.  3.  <  de  as- 
^  sensu  Pnelator','  <£c.  Next  our  books  and 
Continual  practice  ever  since.  It  is  true,  that 
in  the  7  Hen.  6.  fol.  1.  when  it  is  said,  that  the 
customs  of  London  wei«  confirmed  by  statute 
Queere,  what  statute !  but  it  is  not  there  made 
a  Qusere,  whether  this  were  a  statute  ?  Instit. 
4.  sac.  Rep.  5.  63.  Rep.  8. 163.  all  say,  tliat 
the  customs  of  London  are  confirmed  by  par- 
liament, 7  R.  2.  Justice  Jones  283.  natli  it 
verbatim  out'orthe  parliament  roll.  The  con- 
stant course  of  pleading  the  customs  of  London, 
U  to  plead  a  confirmation  of  them  by  this  act  of 
parliament :  so  that  as  to  this  point  there  is  not 
any  one  book  or  opinion  before  this  day,  in  fa- 
vour of  What  is  affirmed,  that  these  are  not  acts 
of  parKament ;  and  our  plea  stands  good  in 
Jaw,  and  the  ordinance,  and  by  law,  and  custom 
is  good,  and  then  no  forfeiture  thereby. 

But  suppose,  and  admit,  that  this  by-law  be 
the  act  of  the  corporation,  and  not  good  and 
sufficient  in  law,  nor  in  law  iustifiable.  Quid 
gequitur  f  Then  it  is  void  in  law.  Then  if  it 
be  void^  in  law,  how  can  it  make  a  forfeiture  ? 
Suppose  a  lessee  for  years,  or  for  life,  makes 
ateofTment,  but  it  is  not  duly  exectited  for 
want  of  livery  and  *  seisin,  by  whicl*  it  is  void 
in  law,  can  this  make  a  forteiture  of  the  es- 
tate af  the  lessee  P    Suppose  a  corporation 

*  Tenant  pur  autiir  vie'  makes  a  feoffment 
which  is  void  for  want  of  livery  duly  made,  will 
this  forfeit  their  estate  ?  A  void  act  shall  not  des- 

aorfbrfeita  precedent  estates  A  parson,  that 
a  Axmar  beMftee,  aooeptt  a  seoond  It^enefice 
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incompatible,  was  iastitated  thd  iDdHM,Wt 
difl  not  .read  the  artides,.  his  iint  WmImi 
was  not  forfeit  or  void  hereby,  becaoKkytlM 
statute  the  not  reading  his  articles  hHlaifc 
his  institution  and  iodoction  void.  DyerSTTk 
So  that  then  whether  this  by-law  or  ariaiMi 
were  ^pood  and  void  in  law,  perhaps  is  wlnNk 
matenal  ;  it  cannot  make  any  fbrftitarerfibe 
corporation,  it  can  ha^  no  such  effect ;  fvif 
it  be  a  good  and  hiwful  by-law,  DoforfeilR 
can  be  for  doing  a  good  an)  Uwfiil  act  if  fb 
ordinance  be  not  warrantable  by  law^dittikii 
void  in  law  ;  if  void  in  JaW|  a  void  set  oi 
make  no  forfeiture. 

But  you  received,  say  they,  and  enelei 
from  the  king's  subfeete  sums  of  amef  k^ 
tliis  ordinance. 

I  answer,  suppose  we  did,  and  that  veU 
no  right  to  have  Ibis  money  ;  ifanoffieer,l|f 
colour  of  his  office,  receive  raoie  than  iihi 
due,  it  is  extortion,  and  a  crime  pooidiilik: 
But  if  a  person,  that  is  no  officer,  tikenoaif 
that  is  not  doe,  or  more  than  is  his  iloe,ii 
parties  injured  have  their  rt-mediesbjrsdki; 
outthis  IS  no  crime  for  which  any  Mrine 
or  penalty  is  incurred  by  the  person  tbt  a 
takes  or  receives  the  money.  Suppose  iM 
of  a  manor  exact  or  take  greats'  fines  or  am 
of  money  from  his  copyholders  or  temk 
than  he  ought,  <hey  have  their  remediei  \if 
actions  against  those  thatreoeif  e ;  so  if  sear* 
poration  receive  or  take  money  snppotnl  loki 
due,  but  in  truth  is  not,  how  can  tfaisforfeits^ 
thing  ? 

But  you  took  upon  you,  say  they,  tpssv 
and  authority  to  tax  the  king's  peopie,sirf* 
take  and  receive  the  money  so  taxed. 

I  answer.  This  is  but  the  same  thin^,o4 
put  into  greater  words.  It  is  sdll  bat  it 
making  an  unlawful  by-law,  and  thereby  if* 
pointing  money  to  be  paid  wliicboii|{blsa, 
or  more  than  should  be ;  and  as  to  the  tmiV 
of  it,  or  expressing  it  in  stately  wor^  a 
teking  upon  you,  or  usurping  aotbofii^y 
impose  upon,  and  tax  the  king's  people ;  «*' 
Roever  doth  any  act  or  thing,  he  takes  sp 
him,  and  doth  also  execute  the  power  smIm- 
thority  of  doin^  that  act  or  thing,  whidi  t 
comprehended  m  the  thingdone.  The  mskiif 
a  by-law  or  ordinance,  whereby  more  iii^ 
dered  to  be  paid  than  ought;  ornKHuesf* 
pointed  to  be  paid  where  lione  is  doe,  is  ^d 
the  fact  and  thing  done ;  and  if  that  i»M* 
forfeiture  of  the  corporation,  or  crime  p'^J 
able  by  indictment  or  information,  except  m 
as  the  statute  19  H.  7.  c.  7.  which  I  «*" 
hereafter  mention,  hath  appointed  tor  fbrftiti* 
of  408.  the  taking  or  usurping  the  po*^j| 
do  it,  cannot  be  more,  or  eCTcct  more,  ■■ 
the  doing  the  thing  m  hich  comprehends  it 

2.  As  to  the  other  cause  alledgwl  i""* 
replication  for  forfeiture,  the  petitioa,  pW" 
and  publishing  it;  in  the  replication  it^"* 
ledged,  That  the  parliament  tbelOtbwJ** 
nuary  was  prorogued  to  the  SOth  of  Jsno*9 ' 
that  the  13lh  of  Januaiy  the  mayor,  comnj*" 
alty,  and  cixt&sim  of  London,  in  their  osB*" 


>  liitiosey*  took  .ujmii  thont  **  ad  judicaod^  et 
i*  cenMod' '  tbe  kin^  and  the  prorogation  of  the 
yarlianafnt  by  tlte  kiag  aomade ;  and  that  the 
jQDayfr  and  eonmionahy,  and  -oitizeiis  ot*  Lou  - 
idoa,  so  ID  the  aaid  oominao  oonncil  asgembled, 
)did  give  their  TOtes  and  order  that  a  pedtioD/io 
the  name  of  the  mayor,  ahlennen,  and  oom* 
moBS  of  the  city  of  Loidon,  in  common  coan< 
jdl  asMmhled,  abeuld  beeidubited  to  the  king : 
fu  which  petition  it  was  contained,  diat  by  that 
]^rQrQ«ition  the  prosecution  of  the  public  jus- 
jioe  of  the  kingdom,  and  the  making  neces- 
aai^  l^roTisions  for  the  preservation  of  the  kbg, 
jma  ms  protestant  sabjeoti,  had  receiyed  inter- 
jraption;  and  that,  the  mayor,  oommonal^, 
mil  citizens  of  London,  in  common  oouncd, 
pa  afiireaaid,  assembled,  maKdouriy  and  sedi- 
IKioii^ly,  to  the  intent  the  same  should  be  dis- 
pesied  among  the  king's  subjects,  and  to  cause 
em  opinion  twit  the  king  obstructed  the  pubhc 
jostiee,  ^nd  to  stir  up  hatred^and  dislike  against 
xhe  king's  person  and  goremment,  did  order 
Ithe  said  petition  to  be  printed ;  and  afterwards 
|hey  did  print  it,  and  caused  it  to  be  published. 

The  defendants  in  their  rejoittder  to  this 
JNreach  set  forth  and  ailedge,  That  there  was  a 
Iplot  against  the  life  .of  the  king,  the  govem- 
jaipent,  and  the  protestant  religion ;  and  set 
lorthalitbepirooeedings  upon  it,  the  attainders 
imd  impeachments  of  the  lords  in  the  Tower  in 
jMurliamenf  depending,  the  proclamation  declar- 
Mig 'the  dangers  by  this  plot,  that  they  conld 
^ot  otherwise  in ^  human  reason  he  pre\'ented, 
PoX  by  the  blessing  of  God'  upon  the  consolta- 
lions  and  endeavours  of  that  great  council  the 
Darliament,  and  commanding  a  general  fast  to 
he  kept  in  London  the  82d  of  December,  and 
that  it  was  kept  accordingly  ;  the  proceedincs 
in  the  parliament  towards  tne  trial  of  the  loi£, 
«nd  preparing  bills  to  be  enacted  into  laws,  for 
preservation  of  the  king  and  his  subjects 
U^ain$k  these  ^lots  and  conspiracies ;  diat 
divers  of  the  citizens,  loyal  subjects,  being 
|DUch  affrighted,  and  troubled  in  their  minds, 
with  the  apprehension  of  these  dangers,  did 
exhibit  (heir  petition  to  sir  Patience  Ward,  then 
lord  vwyoTf  and  tlie  aldermen,  and  the  com- 
monfe  m  common  council  then  assembled,  con- 
taining their  fears  and  apprehensions  and  ez- 
pectations  from  the  king  and  that  parliament ; 
did  petition,  that  the  common  council  would 
|»etition  for  theaittinff  of  that  parliament,  at  that 
liine  prorogued.  And  thereupon  the  mayor 
and  aldermen,  (naming  them)  and  commons  in 
common  council  assembled  from  their  hearts 
truly  k>yal  to  the  khiff,  and  for  the  satisfaction 
5Kf  ]the  dtizonsv  who  nad  exhibited  that  petition, 
imd  of  intent  to  preserve  the  person  of  the 
lung,  and.  his  gOTomment,  did  give  their 
▼otes,  and  order  a  petition  should  be  ezhi- 
lutipd  to  the  lumg  in  the  name  of  the  mayor, 
^Idermen,.  aiid  commons  in  cenunon  council  as« 
femlded,  and  set  forth  the  petition  in  the  name  of 
4)ie  mayor,  aldermen,  and  commonn  in  common 
^uncjT  assembled  in  hoc  Dorba;  Wherein 
^mjong  other  things  it  is  contained^  That  they 

you  viii. 


.  1i6fat,^Hmi  Uu  (Mjf  of  Lm4m^   [itM 

•were  exIeeiBdy  autpiiwad  at  the  late  prorogaf 
tioii  whereby  the  prosecution  of  the  public  jus- 
tice of  the  kingdom,  and  the  making  provisions 
neoessary  for  preserving  the  king's  person,  and 
his  Protestant  subjects,  reoeivM  interruption. 
And  did  tardier  agree  and  order  that  that  pe- 
tition, after  it  h«l  be^i  presented,  should  be 
printed,  which  was  so  ordered  with  intent,  that 
lalse  reports  concerning  the  petition  might  be 
prevented;  the  enemies  of  the  king  and  the 
conspirators,  from  proceeding  in  the  con- 
spiracy, deterred,  the  troubles  in  the  minds  of 
the  citizens  alleviated,  and  the  citizens  know 
what  had  been  done  upon  their  petition ;  that 
tiie  petition  was  delivered  to  the  king,  and  after- 
wards printed ;  that  this  is  the  same  petition 
and  printing  in  the  replication  mentioned  nbsq; 
hocy  that  any  petition  of  or  concerning  the  pro- 
rogation of  the  parhament  was  made,  ordered, 
published,  or  prmted  in  any  other  manner  than 
they  have  alledged,  as  the  Attorney  Geuend 
sopposeth.  To  this  part  of  the  rejoinder 
Mr,  Attorney  hath  demurred  generally  by 
the  demurrer,  the  fkcX  alledged  in  the  re^ 
plication  is  admitted  to  be  true,  and  it  is  true 
that  there  are  ho  words,  that  are  written  or 
spoken,  but  are  subject  to  Various  con- 
structions: But  I  take  it,  that  no  words, 
whether  written  or  spoken,  ought  to  be  taken 
in  an  ill  sense,  if  they  may  reasonably  be 
taken  in  a  better ;  *•  Nemo  preesumitnr  esse 
'  mains ;'  and  therefore  the  words  must  stand 
as  they  are  penned:  And  having  first  eX" 
pressea  their  tears,  and  next  their  hopes,  from 
the  king  and  parliament's  proceedings  ia  trial 
of  those  that  were  impeached,  and  making 
laws  for  their  security,  and  how  they  were  sur- 
prised at  the  prorogation  ;  then  they  say,  Thafr 
by  that  prorogation,  the  prosecution  of  tne  pub- 
lic justice  of  Siis  kingdom,  and  the  making  ne« 
xessary  provisions  for  tho  preservation  v  the 
king  and  his  Protestant  subjects,  had  received 
interruption.  It  is  mentioned  only  as  a  conse- 
quence of  the  proro^tion,  it  is  not  said  or  ex- 
pressed, that  the  kmg  did  interrupt ;  for  I 
think  there  ia  ffreat  dinerenoe  betwixt  tiie  one 
sort  of  expression  and  the  other.  An  ill  eonae* 
quence  may  attend  a  good,  and  commendable, 
and  most  necessary  act ;  but  no  consequencet 
can  make  an  ill  act  good ;  and  therefore  the 
expressing  the  consequence  doth  not  neces- 
sarily condemn  or  declare  the  act  to  be  an  itt 
act.  Suppose,  that  in  the  time  of  the  great 
plague  a  mait  had  had  a  suit  in  Westminster- 
faaU,  wherein  all  his  estate  had  been  concerned, 
and  had  said  or  writ,  thai^hy  the  adjournment 
of  tha  termis  by  the  king,  the  proceedings  of 
the  courts  of  justice  in  his  suit  had  receivd  aa 
interruption,  had  these  woixls  been  punishable  ? 
The  adjournment  was  then  the  most  necessary 
and  conmiendable  act  that  could  be  for  the  pre* 
servation  of  the  king's  sulgeets  in  that  racing 
p^tilence;  and  the  act  itseU' being  so  good  and 
necessary,  though  there  were  such  consequenoi 
as  to  that  particular  suit,  the  writing  or  saying, 
that  it  had  such  a  coniseqnenoe,  such  an  in*, 
temiption,  did  not,   I  oonceKre, .  oondmny 
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judge,  declare  or  omtss  the  ad  .t»  be  iU- 
Sappose  a  man  had  nad  a  tnll  depetidlny  in 
that  paiiiament,  to  be  enacted  tbr  the  ^ena* 
blin^  hini  to  sell  his  tand  to  pay  his  debts,  to 
free  him    from  a  gaol:.  Or,    suppose    that 

£>me  one  of  the  lonis  impeadbedin  that  jKir- 
ament  had  made  a  petitioD  tor  the  sittins^ 
of  the  parliament*  ana  had  therein  express^ 
as  a  reason  and  ^mid  of  bis  petition,  the 
4ike  words  as  in  Ais  petition :  What  would 
the  court  haye  judged  of  it  ?  Are  not  the  cases 
much  the  same  ?  If  they  are,  there  will  be  no 
distinction  of  persons  in  judgment ;  I  am  sure 
there  ought  not.  Perhaps  when  this  petition 
was  ^ade,  there  might  be  too  roucli  heat  in  the 
minds  of  men;  and  it  is  true  that  heatin- 
creaseth  heat,  and  tire  kindles  fire ;  it  is  time 
tbr  all  sorts  to  grow  oooi  and  temperate,  and  to 
Weigh  and  consider ;  we  are,  or  should  be,  con- 
sidering men.  This  petition  was  made  nfmine 
contradicente^  and  undoubtedly  among  such  a 
number  as  the  common  oouncu,  there  must  be 
men  of  variety  of  tempers  and  dispositions : 
But  for  the  greatesfnumber  ot  the  aldermen, 
and  common  council,  think  of  them ;  we  know 
the  men,  many  of  them ;  can  we  imagine,  that 
they  bad  either  the  least  iU  thought  or  meaning 
towards  the  king,  hisjperson  or  government,  in 
jthis  petition,  or  tne  pniiting  it  ?  And  as  for  the 
{U-intingit,  Uiat,  my  lord,  stands  upon  the  same 
reasons  and  grounds:  For  if  there  be  notiiing 
SI  or  unkwthl  in  it  containod,  then  the  print- 
ing and  publishing  of  that  which  contains  no- 
dung  ill  or  unlawful,  is  not,  as  I  conceive,  ill 
cpr  unlawful.  Printing  is  but  a  more  expe- 
ditious way  of  writing,  and  is  good  or  bad  as 
the  matter  printed  is  good  or  bad.  The  de* 
fendapts  in  toeu*  r^oinder  have  set  forth  their 
whole  case,  the  reasons  and  grounds  of  what 
die  common  council  did,  and  uie  manner  and 
intent  of  their  doing  it ;  all  which  fact  cannot 
be  denied  to  be  true,  but  is  now  confessed  by 
the  demurrer.  It  hath  not,  nor  can  be  said, 
but  it  is  wdl  pl^ed,  and  might  have  been  tra- 
versed ar.d  denied  if  not  true :  But  it  is  gob- 
fewedby  the  demurrer  to  be  true,  and  therefore 
that  mUst  be  taken  to  be  the  fiict,  and  not  as 
alled^  in  the  replication,  and  then  so  taken,  I 
submit  it  to  your  jud^ent. 

S.  But  the  next  thing  considerable  is.  Who* 
ther  supposing  and  admitting  that  if  done  by 
the  body  politic,  it  hath  been  a  miscanrtage  or 
ft  crime  .^  Whether  not  bong  done  by  the 
body  politic,  nor  under  the  common  seal,  but 
by  common  council,  whether  therdl>y  the  being 
of  the  corporation  shall  be  forfeit. 
.  A  common  council  in  corporations  is  gene- 
tally  a  select  number  of  the  body  corporate, 
constituted  to  advise  and  assist  ttte  corporation 
in  their  ordinarir  affairs  and  business.  There 
is  no  certain  rule  nor  measure  of  their  power 
wherein  all  the  common  councils  agree.  In 
iume  corporations  the  common  council  have 
greater  authority,  in  aiNnle  less,  according  to 
tne  several  Authorities  by  their  req^ective 
fiharters,  where  the  corporations  are  by  char- 
|MSi  or  ,by  custom  oc  usage,  .wheietne  oov> 


peralioQS  are  by  ptesiiiiplimirBatta  iHtlMgr 
are  a  8ubservi<snt  number  of  men,  dawrtJiilrdl 
and  authorised  for  partienkr  eiids  aiid ymywaj. 
And  in  this  case  I  think  tha  oo«fft 
notice  of  the  oommon  coonoll  no 
than  upon  the  record  they  aneair  to  beu 
replication  doth  not  sly.  what  tbey 
u-ould  go  in  the  dark,  by  intention  and  fW 
sumption,  the  best  wity  aild  method  as  mi* 
trary  determinatioo.  The  rejoinder  aailh,  tbaft 
the  citizens  and  freemen  are  a  great  DiOiM^ 
50,000,  and  more.  That  there  hath  been  imm 
out  of  mind  a  oommon. counoil^  consisliny  af 
the  mayor  and  aldermen  ibr  the  time  b€&9^ 
and  of  certain  freemen,  not  exoeedin|p  45^ 
annually  elected  to  serr'e  as  ooiimiQn  wmm. 
men,  and  are  called  the  common  eoQacB  of  llM 
city;  that  time  dntof  inind  there  hath 
custom,  that  the  mayor,  aldermen,  and 
citizens,  so  elected  to  be  of  the  oommon 
cil,  according  to  custom,  harebetti 
ed  to  make  by-4awa  and  ordinaneet^  fartte 
^  better  regulation  of  the  pubho  markets,  far 
pointing  times  and  pboes^  and  aiieasl^ 
reducing  into  certainty  reaseuaUe  tolK 
and  sums  of  money,  payaMe  for  atidls  and 
standings  in  the  market :  For  any  tiring  a)^ 
pears  upon  the  record,  this  is  idl  they\a9a 
power  to  do:  non  coaittf^  to  tte  btfortt  tfafllft 
they  hare  any  other  power  or  anthaiitv  4 
lands,  estates,  or  any  tning  else.  Next,  n 
which  in  the  rejoinder  is  wdged,  of  Hie 
and  power,  be  true,  and  aa  admitledf 
what  they  did  in  making  thp  ordinanoe^  waa 
done  by  good  and  lawful  power  and  aathaiitti 
and  then  can  be  no  offence :  Butif  to  aaaketM 
ordinance  be  an  offence,  and  au  unlawM  nc% 
yau  deny  the  custom  to.be  ffood,  and  aay^  i3Uk 
custom  IS  void,  and  against  uw,  and  lor  tibal 
reason  the  ordinance  ittegai.  ThennoAeoibA 
ttat^  that  they  had  any  power  at  all  to  da  waf 
thing,  and  then  a  oommon  councH  ta  adviai 
without  power  to  do  any  act ;  and  if  aSi  iMMff 
can  a  parcel  or  part  of  a  oorpevaliont  not  vaA 
thorised  to  do  any  act,  do  an  act  ^at  sMI 
forfeit?  Suppose  a  particular  oom^y,  aa  tltf 
meroera,  had  dene  this,  coold  this  ba  «  far' 
feiture?  But  if  to  aTotd  this  ytm  vntt  ny,  Aad 
the  court  shall  take  notioe  of  the  uOiiMWil 
eauncil  of  London,  to  hare  the  manageoMBt  ^ 
the  business  of  the  corporation  biiiwn|in£  H 
them ;  this  I  think  the  court  cannot  do^  and  I 
cannot  aee  how  possiblv  they  can,  aa  a  eanrt^ 
judicially  take  notice  nereof.  Sn^oae  aid 
<|ue8tion  had  been  coneeming  anolber  ootpUtii* 
tion,  could  the  court  then,  aa  a  caott,  jarilM 
dally  have  taken  notioe  of  the  power  or 
rity  of  their  common  oounoil?  Mr.  8a|l 
hia  argument  heki,  that  &ere  was  no  ^Re 
bet#ixt  London  and  another  ooqiaiaimfti  at* 
cept  that  London  was  the  biggest  Tfcen|p«t 
the  case  of  any  other  corponlMi,  eodbl  tfcd 
court  judicially  bare  taken  nolfeaafthairjoam 
or  interest,  without  having  k  apeaaify  Mt 
forth?  Is  it  passible  thaoourt«HH  sinoatiirr 
differ  one  from  the  other,  aa  aMpb  aa  ImT 
cfaaiteia  of  ccaatitntioaa  da  diftri  «f 
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4l«m  tve  havAy  to  be  found  two  jn  Englasd 
4lMt  ^  agrae  ID  their  poiivera  i"  If  it  had  beea 
flf  BDOtiMr  oorpontion,  of  necessity  die  con- 
flititfion  of  the  comiDon  csoancil  mast  have  been 
^et  forth.  If  jTon  are  upon  a  by-law,  made  hy 
Any  other  ^an  the  body  politic  itself,  must  not 
•Aapower  and  authority  of  those  that  made  tt 
ieahewn,  and  set  Ibrth  m  pleading*,  in  any  ease 
4rlieffe  there  is  occasion  to  use  it  r  How  other- 
#rise  could  the  court  jodge  or  determine  of  it  ? 
Bo  that  taking  the  law  to  be  as  the  other  side 
aaith,  that  London  dtifiers  net  from  any  other 
corporation ;  it  is  no  where  alledged  in  the 
xmAmgf  that  they  have  power  to  makeby- 
Jaavi»  m  the  ofdennff  and  gOTermng  thetity, 
orthalthey  can  bind  all  the  coiporatMm  in  side 
Br  diapoaition  of  their  lands,  or  We  the  poorer 
of  the  common  seal:  Therefore  when  the 
long'eeoiuisel  argue  from  these  powers,  their 
fpHW /of  forfeiting,  theyargfoei|uiteoutof^ 
mord ;  they  have  no  where  aUedeed  or  plead- 
ed n^etlh^  are,  or  what  power  ttiey  hare,  as 
eyahoold  hare  done,  if  they  had  so  intended. 
tm  to  this  particular,  liere  is  nothing  before 
^eoort,  Dodimg  upon  record,  to  shew  how 
fr  which  way  the  body  politic  should  be  oon- 
^enied  in  these  acts  of  about  S50  of  their . 
members,  called  the  common  council.  Where- 
«Mvcr  any  by-laws  or  ordinances  are  pleaded, 
(the  power  to  make  these  by-laws  or  ormnances 
m  flaaded,  and  so  are  all  particular  and  derir- 
mi  •Qtfaoiities,  whenever  occasion  to  plead 
ikem,  and  necessary  they  should  <be  so :  Far 
jl  is  tact,  that  the  other  side  may  and  ought  to 
beat  liberty  to  deny  it,  if  he  see  cause ;  add 
ihwrfni  if  they  witt  Ifave  it,  that  the  common 
jXNHHsil  have  soused  some  power  or  authority 
4^yhft¥e,  thereby  to  forfeit  the  corporation, 
iber  ought  to  have  shewn  it ;  to  say  that  notice 
riuul  he  tdceo  or  it  shall  he  intended  or  presunaed, 
Is  in  troth  a  nresumptioD  upon  the  court,  as  if  the 
court  should  take  notice  or,  intend,  or  presunto, 
what  the  king's  counsel  would  have,  which  -the 
OMBrt  cannot,  nor  will  do,  more  in  this  than  in 
calmr  eases.  But  supposing  th'fe  court  will 
lake  more  notice  of  London  than  any  other 
gdyotation,  and  will  take  notice  of  the  common 
•Mweil  there,  and  of  their  power  and  aotho- 
fity ;  and  I  will  suppose,  as  the  other  side  do, 


that  they  hare  the  power  of*  making  bv-laws, 
tfftesing,  granting,  and  managing  the  city 
jbnds  and  revenues,  and  of  sealing  with  the 
tfommon  seal,  and  that  ttiis  tliey  have  by 
cus  om ;  then  snrely,  say  the  other  side,  they 
Itave  the  power  of  surrendering  and  forfeiting 
00  corporation.  If  I  should  answer,  surely 
MmI  without  doubt  they  have  not,  this  woi^ 
not  ai^gue  they  have  not ;  but  the  argument 
^OttM  come  of  the  other  side,  to  prove  they 
aave;  they  have  not,  nor  can  produce  any 
ycaae  or  opinion  to  prove  it ;  and  the  very 
Hkought,  that  they  could,  is  so  new,  tliat  I  be- 
lieve none  can  be  found  like  it.  But  let  us  con- 
«idcr  the  nature  of  this  thing  a  little  particu- 
larly 1  Though  general  disconrses  are  most 
easy  ani  flond,  yet  perhaps  a  particular  in- 
"^fuy  tmy  bcA  discover.    Adpat,  that  they 


have  the  power  the  other  side  say  they  iiave ; 
yet  they  are  not  the  corporation,  hut  a  pait 
constituted  for  these  particular  ends  and  pur- 
poses, for  which  they  are  impowered.  Corpo^ 
rations  l^ad  their  creations  by  charter  ;  tnat 
gives  them  their  being,  and  the  form,  method, 
and  power  of  action.  Suppose,  that  the  first 
charter  of  incorporation  mat  was  granted  to 
London  did  grant,  that  the  citizens  should  ht 
inoorpocate,  and  a  body  politic,  by  the  name  of 
may<^r,  and  commonalty,  and  citizena :  *  thai 
there  should  be  a  mayor,  so  many  aldermeBt 
andso  many  of  the  dtiaens  annually  elected, 
that  should  be  a  common  council;  and  that 
they  should  have  power  to  make  by-laws,  to 
deinise  or  grant  their  lands,  under  tbe  com*^ 
mon  seal,  in  the  name  of  the  corporation.  If 
they  do  any  act  not  within  their  commiasioii,  is 
not  that  void?  Suppose  a  grant  made  to  lU 
common  council,  would  hot  that  be  voidr 
Suppooe  a  grant  Hiade  by  the  common  eouncily 
in  the  name  qf  common  council  under  seal,  or 
m  the nameof  llie  corporation,  but  not  under 
common  seal,  is  not  all  this  void  P  This  I  only 
instance,  to  ahew  that  their  charter  and  au- 
thority is  their  power  and  warrant  they  are  to 
act  by :  Did  ever  any  man  hear  of,  or  see  a 
charter  giving  the  common  council  powor  to 
surrender  the  oorporatiohP  Or  was  it  ever 
thought  of  before  ttiese days?  If  tbennosuch 
power  by  the  chartor  be  given,  if  they  cannot 
do  it  witl|out  power  given  them,  shew  me  their 
power,  or  else  I  ^ii3c  I  may  conclude,  sura 
they  cannot  surrender  the  corporatioa  wfthoot 
power.  But  the  common  council  in  London, 
that  is  by  custom,  and  their  power  is  by  cust^ 
torn.  Then  if  the  question  be,  what  is  their 
power  P  Itis  answered,  what  they  have  used 
and  aeeustomed  to  do,  that  they  may  do ;  whal 
they  have  not  used  or  accustomed  to  do,  lliat 
tbey  cannot  do;  for  if  custom  and  usage  be 
the  authority,  that  authority  can«go  no  farther 
than  their  custom  and  usage  goes.  Then  pot 
the  question,  have  the  common  council  naed 
to  surrender  or  forfeit  the  charter?  No6ody 
can  say  it  What  reason  then  is  there  for  any 
man  to  say  they  can  do  it  ?  It  is  probable,  that 
the  common  council  in  London  had  first  tbeir 
institntikm  from  some  bv-law  or  ordinance^ 
tbov^nown^yttohe  produced,  but  consumed 
hy  time.  But  be  it  tiiat,  or  any  ether  imii«> 
Buied  commencement,  can  it  be  imagined,  dist 
3ioae  that  gave  them  their  original  autfaori^'. 
gave  them  power  to  surrender  the  corpora- 
tion or  forfeit  it  ?  Suppose  that  the  power  given  , 
them  did  authorise  them  not  only  to  make  by«> 
laws  and  ordinances  for  the  good  order  and 
government  of  the  corporation,  to.  grant  dt* 
demise  their  lands  and  revenues,  but  had  some  ~ 
general  words  in  it  to  act  and  manage  the  mat- 
ters of  the  corporation :  Is  it  not  against  aH 
sense  to  suppose,  that  that  which  is  d^oted  and 
constituted  tor  the  well  ordering  and  managing 
of  the  corporation,  should  have  power  to  sur- ' 
render  it  ?  Then  as  the  oooncfl  of  the  other 
side  argue,  that  because  they  noay  snireuder, 
tbtymayfiirteit.    By  ^  lainierMsoii,  1  ho^ 
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1  may  ftmie,  if  they  cannot  guireiider  or  dis- 
vose  of  the  corporation,  they  cannot  forfeit. 
Next,  those  acts  of  the  common  council  are 
|iot<lone  neither  in  the  name,  nor  as  the  acts  of 
the '  corjMration,  nor  under  any  seal ;  but  do 
import  m  themselves  only  to  be  the  acts  of  the 
common  council ;  The  ordinance,  tfaat'is  made 
by  the  mayor,  aldermen,  and  commons,  iii 
common  council  assembled.  The  petition  is 
the  petition  of  the  lord  mayor,  aldermen,  and 
commons,  in  council  assembled  :  Their  leases 
or  ffrants  are  in  the  names  of  the  corporation, 
and  under  the  common  seal ;  and  the  common 
council  only  ministerial  to  the  corporation  in 
^enng,  maoa^ng,  and  disposing  all  for  the 
benefit  and  advantage  of  tne  cotporation,  to 
avoid  the  incouTeniency  of  aasembbng  the  nu- 
merous body.  But  that  any  thing,  Siat  hath 
hot  a  ministerial  power,  for  the  service  and  be- 
nefit of  their  principal,  should  have  power  to 
ffispose  of,  8^,  convey,  or  surrender,  and  de- 
stroy their  principal,  IS  no  consequence  in  law 
or  reason.  No  depu^,  assistant,  or  bailiff,  hath 
inch  power ;  if  he  exceed  his  authority,  his  act 
w  void.  Is  it  not  so  with  all  authorities  and  de- 
rived powers  ?  What  thiy  do  beyond  their  au- 
thority cannot  bind  those  from  whom  they  derive 
It-  Itcatfnot  be  the  act  of  the  corporation  ;  for  a 
tsorporalion  cannot  make  a  petition,  no  more 
than  they  can  make  a  deed,  or  subscribe  a 
"•writing,  except  under  the  common  seal.  Cor- 
porations cannot  make  a  lease  at  will,  Ucense  a 

man  to  enter  upon  their  lands,  or  do  any  like 

9tt,  but  under  their  common  seal ;  nor  can 

they  commit  a  trespass  or  disseisin  but  by  com- 
inand  precedent,  or  assent  subsequent,  under 

their  common  seal.    How  then  can  this  be 

their  act  ?  There  is  nothing  in  it  that  imports 

It  should  betheirs,  nor  ever  intended  to  be  tiieirs; 

rtis  not  done  by  them,  nor  in  their  names,  but 

by  the  common  council,  and  in  the  name  of 

the*  common  council.    If  wc  may  take  notice 

of  what  is  out  of  the  record,  we  know  that 

they  have  in  London  a  greater  assembly  than 

the  common  council,  viz.  the  common  hall^ 

wherein  the  common  council  are  no  more  tiian 

<*her8.    Can  the  petition  of  the  mayor,  or 

mayor  and  aldermen,  in  their  names,  be  taken 

to  be  the  act  of  the  corporation?  If  that  cannot 

be,  wby  should  the  petition  of  the  common 

oouncil  in  their  own  names  be  any  other  than 

their  own  petition,  as  their  ordinance  and  by- 
law are  theirs,  and  not  the  corporation's,  IS  H. 

7.  S5,  96,  9  E.  4.  39. 
The  case  of  corporations  takes  notice  of  their 

power,  as  common  councils,  to  exclude  the 

fsommonahy,  and  the  rest  of  the  corporation. 

The  act  allows  .the  common  council's  ordering 

petitions.    But  where  is  it  to  be  found,  Uiatit 

was  ever  said  or  thought  on  before,  that  they 

could  forfeit  or  dissolve  the  corporation  ?  Rep. 

4:  77. 13  C.  2.  cap.  5. 

4w  But  supposing  all  that  I  have  said  against 

me;  and  supposing  the  acts  of  the  common 

eottocil  tobe  the  acts  of  the  corporation,  and 

supposing  t^ose  acts,  viz.  the  making  the  or- 

ABUioe  and  petitiDo,  not  jostifiaUe  or  ex- 


cusable; then  the  Mat  poiot  witt  be, 'wl 
they  or  either  of  them  are  sach  linear 
or  offences  in  law,  for  which  the  charter, 
is,  the  very  being  of  the  corporation,  shali  he 
forfeit?  lliis  I  caH  the  great  point;  forltldi^ 
it  to  be  as  great  in  consequence  as  ever  mmy  at 
this  bar,  as  if  M a^na  Charta  were  at  stake  ?  for 
in  my  apprehension,  not  only  London,  bat  all 
the  corporations  of  England,  and  the  gorcnr- 
ment  of  England,  will  oe  deeply  CKmeameA  kk 
the  question.  For  let  us  but  consider 
vast  part  of  England  is  concerned  in  the 
poratious  of  England. 

(1.)  Ecclesiastical,  or  mixt,  as 
bishops,  dean  and  chapters^  parsons, 
universities,  colleges,  hospitals  of  all  s 
■  (3.)  All  the  cities  and  considerable  towns  aai 
boroii^hs  in  England.  .   .    •     . 

(3.)  The  voryfhime  of  our  govemment  m 
concerned  ;  for  one  Of  the  estates  of  theldnig* 
dom,  viz.  The  Commons  in  Pbryament,  c^sii* 
sists  of  kni«fhts,  citizens,  and  burgesses ;  tlir 
citizens  and  burgesses  are  usually  choscDli^r 
them  that  are  free  of  the  respective  dties  antf 
corporations  ;  and  where  not  chosen  tijr  tlnsn^ 
yet  tiie  elections  are  generally  under  tlieir 
power  and  influence,  and  the  retom  made  hf 
them.  ■« 

Perhaps  also  a  peerage  is  a  sort  of  ooi^o^ 
I  ration.  Perhaps  tne  world  itself,  at  least  this 
little  world,  will  no  longer  be  able  to  snbsiat  in 
health  than  the  due  order  and  just  tempeiv* 
ment  of  the  several  parts  and  powers  tbcrcni 
are  preserved,  and  contain  themselves  witbita 
their  own  bounds.  The  taking  awav  or  m^ 
feebling  anjr  principal  part  brings  a  Inrnffunsi 
and  deformity,  pain  and  disorder  upon,  and  at 
len^  confounos  the  whole.  The  laws  answer 
their  ends,  whereof  the  principal  is  the  preser* 
vation  of  the  government,  which  preserreithe 
laws,  they  cannot  subsist  one  widMMit  die 
other ;  therefore  whatsoever  it  is  that  tends  to 
the  subversion,  or  leaving  at  will  and  pleasure^ 
that  which  is  so  considmUe  in  our  corern- 
ment  as  coVporations  are,  ought  to  be  the- 
rowbly  considered. 

The  better  to  examine  and  consider  tfaia 
great  point:  in  the  first  place,  the  reaaow 
given  on  the  other  side  are. 

First,  That  if  corporations  be  not  fbrftitahle 
for  their  miscarriages,  they  wiU  attempt  and 
do  extravagant  acts,  raise  sedition  or  rebelliim, 
and  th«!e  will  be  no  adequate  piinishimnt  to 
their  miscarriages. 

In  answer  to  this  reason,  I  say,  that  there  v 
no  illegal  act  that  they  can  attempt  or  coon 
but  that  they  are  under  the  same  severities 

corrections  of  law,  as  any  other  the  king^  i 

jects,  not  incorporate,  are.  -  Thongb  it  be'tme^ 
that  the  corporation  itself  is  onh^  a  body  po- 
litic, an  invisilile  body,  yet  die  niemben  ork, 
they  are  visiUe.  If  they  as  members  of  that 
corporation  commit  or  do  any  unlawliil  ac^ 
they  are  punishable  for  it  in  their  own  prirata 
capacities  *:  if  tiiey-make  any  ordinance  or  by* 
kw- to^  raise,  money  unlawAilh^  upon  any  d 
thdir  .'BOfin^bsrs  or  others,  the  by*law  or  or* 
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terror :  suppose  an  efvil  aet  lo  carried  or  ma* 
na^,  is  it  reason  that  all  the  whole  oorpo* 
ration  should  be  thereby  forfeit ;  and  thereby 
all  other  men,  to  vrham  they  owe  any  debts, 
most  lose  them,  and  the  many  interests  and 
livelihoods  depending  upon  the  corporation,, 
the  customs,  courts,  offices,  and  priviterai  be* 
longing  to  it,  endless  to  enumerate,  shaU  aO  be 
undone  and  destroyed  ? 

Secondlv,  The  next  reason  that  hath  been 
girenis,  that  it  is  a  general  rule  in  law,  that 
tne  abusinff  or  misusmg  of  a  franchise  is  a  for- 
feiture of  ttie  franchise. 

I  answer,  this  is  true  in  the  sense  that  the 
books  do  say  it ;  for  if  a  man  misuse  or  ajmse 
a  particular  franchise,  he  shall  forfeit  that  par* 
ticular  franchise  ;  but  he  shall  not  forfeit  any 
other,  ezoept  it  be  depending  upon,  and  inci* 
dent  to  it.  And  the  cases  cited  prove  notfaiBg" 
farther:  that  when  a  man  hatn  divers  fran- 
chises not  depending  one  upon  another,  and 
misuaeth  one  franchise,  be  shall  not  thereby 
forfeit  the  rest,  but  only  that  which  he  mis-> 
useth.  23  Ass.  p.  34,  Br.  Fran.  34.  And  there- 
fore the  eases  cited,  where  the  abbot  of  Crew- 
land,  and  the  abbot  of  St.  Albans,  had  ffnn- 
chises  of  custodies  sf  gaols ;  one  would,  not  bsr 
at  the  cost  of  a  commission  of  gad-deUveTy^ 
the  other  did  detain  in  prison  af&r  legal  dis-* 
charge,  and  fees  paid,  8  H.  4, 18  Rep.  9,  96i 
b.  24  E.  4,  b.  Inst  3,  43.  This  was  a  misuser- 
of  those  franchises  and  forfeitures.  So  wh^ 
perhaps  if  there  be  a  franchise  that  hath  inoi«- 
dents  to  it ;  as  pypowders  to  a  fair,  pillory  to^ 
aleet :  an  abuser  of  the  incident,  as  the  (5ourC 


^tame  is  veM  :  if  tiiey  reedve  or  ooDect  any 
VMNi^  by  it,  the  receivers  and  collectors  are 
to  answer  it,  they  are  to  be  sued  as  any 
other  subject    Suppose  a  lord  of  a  manor  or 
nuvket  make  an  unlawful  order  to  collect  or 
take  money  from  his  tenants  or  copyholders, 
or  unreasonable  tolls  in  his  markets ;  this  order 
w  void  in  law,  and  those  that  collect  or  receive 
any  money  by  it  are  answerable  for  it,  and 
the  parties  grieved  have  their  proper  actions 
•nd  remedies,  an^  nerhaps  the  markeCs,  or  at 
least  the  tolls  may  oe  seized,or  forfeit  for  this 
jniscarriage.    This  is   the  provision  that  by 
law  is  made  against  such  exactioa^  and  this  is 
Just,  and  ad^piate,  and  reasonable.    And  if 
ti  corporation  made  such  ordmance,  by*law, 
cr  oroer,  and  thereby  there  is  the  same  receipt 
<nr  exaction,  the  subject  hath  the  same  remedy, 
«nd  there  is  the  same   forfeiture  of  toll  or 
market,  as  in  case  of  any  natural  person,  or 
lord  of  a  manor;  fnd  the  piPovisions  by  law 
made  are  just,  and  reasonable,  and  adequate,  in 
this  case  of  the  corporation,  as  of  the  other. 
'Tlie  like  for  any  offence  that  can  be  committed, 
it' must  be  done  by  {Ntfticular  members,  and 
<hey  must  answer  for  it    And  Uns  is  no  new 
4ipinion ;  tl  £.  4.  14,  is  e3raies8,  tha^  a  mayor, 
toid  commonalty,  or  other  body  politic,  cannot 
commit  treason,  although  all  tne  commonalty 
-do  commit  treason ;  every  of  them  is  a  traitor 
in  Us  own  person.    I  might  cite  other  autho- 
rities to  this  pmpose,  but  they  have  beai  al- 
TttiAy  cited  by  Mr.  Recorder  m  his  argument ; 
and  though  the  counsel  for  the  king  would 
JDaketiiese  books  to  be  bilt  some  slight  opinions, 
^pet  unless  they  could  shew  some  authority, 
£ook  or  case  to  the  contrary,  their  des[Hsing  or 
iittle  vafaiing  what  they  can  find  no  answer  for, 
win  not  render  the  authority  and  Constant  opi- 
nions of  our  books  of  less  estetai  than  they 
«ught  to  be.    It  is  no  excuse,  if  they  do  an  un- 
lawful act,  that  they  are  members  of  a  oorpo- 
ratton,  or  did  it  as  a  corporation.    Nobody  can 
«ay  this  will  excuse  them  ;  so  that,  notwith  • 
atanding  their  being  a  corporation,  tiiey  are  as 
mibject  to  the  law,  be  the  offence  treason,  se- 
tlition,  or  any  other  crime  or  offence,  as  any 
<i(her  the  kmg's  subjects  are  ;  every  particular 
niember,  that  acted  or  committed  that  ofience, 
is  answerable  to  the  law  for  it.    The  particular 
members  that  commit  die  unlawfol  act,  and 
aD  that  act  under  their  authority,  are  suinect  to 
the  same  law  as  all  other  the  king's  subjects. 
And  therefore  this  reason,  that  else  there  will 
be  no  punishment  upon  them  adeouate  to  the 
offiince,  and  consequently  a  mischief  and  incon- 
▼enience,  ii  but  a  snadow,  and  nothing  propor- 
tionable to  the  mischiefs  and  inconveniencies 
attending  the  position  of  a  forfeiture  of  the 
other  nde.     Out  consider  the  injustice  that 
would  be  of  the  other  side,  if  this  should  be 
80 :  we  know  assemblies  determine  their  acts 
by  the  mi^or  vote,  and  great  struggling  there 
is,  as  we  too  frequently  see  in  their  debates 
and  resolutions,  and  earned,  by  majority  of  one 
nr  two  vofess;  sometimes   by  surprizes  and  . 


of  Pypowders,  or  the  not  having  a  pillory,  may 
forfeit  the  market  or  the  leet.  If  the  k>rd  of  « 
market  take  outrageous  toll,  he  shall  forfoitthe 
market,  Stat  West  1,  cap.  31,  Inst.  2,  319* 
But  doth  this  prove,  that  if  a  corporation  have 
fairs,  markets,  gaols,  orleets,  and  misuseth 
any  of  them,  that  the  body  politic,  the  corpo* 
ration,  shall  be  forfeit  ?  if  this  be  so,  the 
abbots,  they  being  corporations,  in  the  casttf 
of  the  abbots  of  St  Albans  and  Crowkmd; 
should  have  forfeited  not  only  the  liberties  alt 
having  gaols,  but  the  very  oorpcsrations  or 
bodies  politic,>of  being  abbots  ;  a  conceit  never 
yet  iinagined.  Can  yon  say  the  city  of  Lou'* 
don  is  either  dep^dant  or  incident  to  the- 
markets  ;  or  on  die  contrary,  that  the  mMket9 
are  so  incident  or  dependant  upon,  the  corpo«- 
ration,  that  they  cannot  be  one  without  ther 
other  P  Can  ttiis  be  said  ?  If  this  cannot  be 
said  with  reason,  how«an  then  the  taking  these 
toUs,  admit  they  wese  outrageous,  and  a  forf^- 
ture  of  the  market,  forfeit  the  cer^)ratioa  P 
The  making  the  ordinance,  supfibang  they- 
made  it,  is  but  the  mean  by  whitb  they  took* 
it  Your  books  oidy  prove  the  abuse  of  a- 
franchise,  a  forfeiture  of  that  franchise,  orin*- 
cidents  to  it,  and  no  other :  but  the  inference 
in  this  case  is  not  the  forfeiture  of  that  parti- 
cular franchise,  but  of  tlie  being  of  the  corpo-^ 
ration  that  owned  the  franchise ;  .which  is  a* 
plain  non  iequitur^  unless  yim  say  the  corpo^ 
ration  iiiooiieiil.to.the  market,    AigonmAit 
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Ep(N»i  general  rules  avetbci  moet  fioy^ct,  cepe- 
fiiaify  in  U^w  ;  and  that  thia  iaaiicli,  I  tune 
IDost  plaioly  to  shew  id  the  liiatiQffuishiDg  die 
iSilEveDt  nataure  of  fraDc^iaes  ;  vbich  I  shall 
fb  presently,  only  taking  in  my  way  their  next 
reason  that  thi^y  offer,  an4  answer  both  toge- 
ther ;  which  is, 

Thirdly,  That  a  isorporatioii  is  a  firaocbise  ; 
Aat  it  commenceth  by  grant,  and  therefore  is/ 
^Mrfieitiible  a^d  s»ngeiwfflibte,  as  other  Iran- 
cbise^  iare;  and  if  tbey  he  sunenderaUe,  then 
«]fl^  j^re  th^  forfeitable. 

I  do  agree,  that  fraaolnse  is  a  large  w»rd,  it 
l(i  Af  the  li)ce  sen^ie  qf  liberty  or  privilege. 
Ttiereforew  Quo  Warranlo,  franehnea,  liber- 
tias^  w(A  privileges,  aeiem  to  he  of  the  aame 
Heuse^  Tobeasul^iect  bom,  audio  have  liber^ 
a|id  privilege  of  a  fceemaii,  and  no  villain,  is  a 
Q^tlran<(m«Bes  and  thereliMDe  in  law,  ivhen  a 
tSIaJp  is  madefree,  we  say  he  is  iuftanchised, 
\i^  jb^th  the  liberty,  and  privilege  of  being  a 
^aeipap.  .  J^  alien,  he  is  made  denizen  oy 
letters  patents ;  a  person  attainted  is  pardoned  b¥ 
]et9(@ra  patents,  anda  leatitytion  in  bloodgraoted> 
viA  madeaiiMVGreatJMne.  9v  these  grants  the 
alifiV  and  Ithie  peraou  reVUnm  have  such  (raii- 
tthws,  liberties,  and  privileges  grai^  them, 
mtthipvgjb  before  they  wece  not  oapaUeto  tdce, 
lioid,  fff  epj<^,  or  act  as  natural-born  subjects  or 
fiweipe^ ;  vet  herebv  thsf  have  vucih  .capacity 
mpM'  Kext,  I  thinjii^  will  he  granted,  that 
my  iiwchise  liberty,  privilege,  or  capacity,  is 
n^UVrenderable  or  forfeitaUe,  exoept  only  in 
iWBf^»f  treason  or  i«lojiy,  where  they  fiMrfeit 
^NUf  iivecr;  by  these  instances  this  is  proved 
tjiyat  it  is  «e  true  positkm*  that  whatsoever  is 
j^rimtable  ')a  wrrenderaUe  ^  and  if  surrender- 
a^e,  ^nfeitahle  ;  which  ie  one  of  the  reasons 
pv^i  hy  the  kinj^'s  ^uifsely  why  a  corporation 
Mt  fiffSalMe  ^  for  these  franchises  or  privi- 
leges are  by  grant,  and  yet  aotsurrenderable  or 
£B^tab|ie  ;  aAd  tliis  also  shev^a,  that  argu- 
PiC|it9  R«nara],  and  from  general  rales,  are 
yMMt  fallible,  and  fit  only  to  take  wfiak  a{»pi«- 
benaions.  But  next,  consider  what  it  is  to 
he  a  bod^  politic  or  corporation.  A  bodv 
jwhtic  is  IraiW  and  ouistitnted  in  similituoe 
i^mteness  of  a  natural  body,  with  capacity  to 
tajke,  hold,  and  eujqyy  an  act  as  a  natiural  body, 
Ittd  can  no  Uoore  surrender  or.  foifeit  his  bemg, 
irb3«  the  members  <^lhat  body  are  subsisting, 
than  f^  na^ioal  can  while  alivie.  It  is  only  a 
<lfipacity  iiramed  and  created  in  a  multitude  to 
hs  and  act  as  one  person  ;  thev  are  incorporate 
SAtd  made  one  body  politic,  tnat  have  power, 
a#d  capacity,  or  fitmdiise,  of  acting,  taking, 
holding,  ana  granting ;  this  is  their  franchise, 
adxnit  it  so,  but  diners  from  others.  Fran- 
chises and  liberties  of  all  other  natures  are 
^HFtates  and  inheritanoos  grantable  and  convey  r 
jdde  fr-om  one  to  another  as  other  eiAates  are ; 
thia  ia  po  such  thing,  grantable,  or  tranafeira- 
Ue:  other  franchises  and  Ufav^ties  affect  the 
Idag's  sul]»iecta^  and  are  privile^  daimud, 
vhmin  the  king  and  the  rest  of  his  sut^jeets, 
not  claiming  the  franchise,  are  m^M^ooncenifid 
tbpaia^ofbci^a  body paUic i ioriithfir 
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aonveytoqie  fmBt  fmm  li» 
king,  as  felons  geoda,  waiis^  estrayai  wvadM^cr 
the  like ;  or  amcthiaanliieots,  ascDiiiii,  nolSff 
returns  t>f  writs,  frdrSyiMrkf^  aadtha  wai 
but  this  of  being" a^body  nolitii:  is  aiily  a  «aM- 
city  to  he  a  penon  capoUe  of  having  aai  ukb 
ing  what  may  be  granted  onto  it, 
ingand acting  as  a  natural  body, 
the  kin^,  or  nlher  his  sol^iects,  no 
than  g'wmg  eapacitf  to  lahe,  hoMt 
enjoy  what  they  can  get,  as  othar 
capacitated  nu^.  Other  franchiaaa, 
and  privil<8gesarediBtin«tawlaepavalai 
and  if  any  QAe  b^  Meit,  aa  it  iniy  #Mr 
tho  rest  are  n#t;  etoepi  ineideBis  and 
tamofms,  Btftif  tha  being  of  a  osipwiatiai  km 
forfeited,  all  4beir  estates,  huMlB,  gmis  mi. 
chattals  aie  Me  aft  once :  aDtfaaftt&wjgbyfs 
admit  and  em  fhm  a  liberty  or  fiwurhiar,  itaa 
nothing  hke  in  its  nature  to  thoselhiags 
rally  known  and  umtenlaod  by  the 
franchises  or  liberties  ;  and  general 
are  generally  ia  be  understood  ofsaohi 
are  generally  ao^akenwd  called.  Iftim 
hefujohgraat  and apDarsnt  iKftHnsnoe  Imtmiit 
this  of  the  being  a  oody  pohtic,  gnppwiM  it 
being,  in  a  geiieral  and  laige  aensp,  a  franobiv^ 
Ubeity,  or  pikiiege,  and  swer  jwitMar  §Btmr 
chises,  admitting  that  which  is  said,  tfamft  ikm 
misuaer  of  a  franchise  is  a  IMatare, 
genfuraH  V  true,  yet  it  is  not  in  every 
true.;  where  ihore  ia  snch  apparent  ( 
and  reason  to  diatinguish,  as  betwixt  the 
of  a  oorporatienor  a  body  politic«  which  is  anif 
a  capacity,  and  other  fiaviicBlar  franchnassb 
which  are  estsles  $  there  is  aliP  appaionl  rsn^ 
son  to  distinguish  betwixt  one  and  iha  odssr^ 
they  being  aa  much  differing  one  froaa  tlie 
other  in  pature  and  reality.  But  next, 
was  naver  taken  in  law  to  he  audi  a  " 
liberty  or  privilege,  as  was  comprehended 
der  the  general  meaning  of  franchiae  or  Uhcrtys 
by  Stat.  of6Iost'.6£.  l.liwt.«.  S7&  WnSa 
were  to  go  to  all  sheriffs  forty  daya  heisne  iha 
£ire,  of  general  summons  ior  all  to  coonainsft 
the  Eire  to  claim  their  privtlagea;  and  the 
second  day  of  the  sitting  of  the  justices  in  Bkm 
a  proclamation  made  to  the  same  pnrpnse.  In 
the  oommont  upon  that  statute  ift  Mpsiw, 
Inst.  S.  £61,  382,  ^nd  if  the  partv  dal  nsft 
appear,  his  franohiaes  were  seiKod*  inia  the 
kjug's  hands,  nomine  dutrictionu  ;  and  if  nut 
repfevied,  sit^nsf  the  Eire,  they  wem  fa&itar 
lost  for  ever.  If  the  party  did  appear,  anddid 
not  daim,  then  they  were  lost  for  ever.  In  aH 
the  proceedings  in  Eire  tbena  is  no  such  thing 
can  he  foynd,  that  the  oorporationB  did  cone  in 
and  make  claims  to  their  being  csrporatioaasr 
bodiea  politic,  or  that  ever  any  were  aciaad» 
if  it  be  seizaUe,  into  the  king's  hands,  at 
was  forfeit  f(»  tiiat  claiming.  Fukbar  and 
Hi^vard's  €.  P^kn.  4IH.  It  appeals,  that 
the  dean  and  cbafNter,  there  anwroiderod 
charter  and  all  theirnsansfa,  lands,  [ 
imvilegM,  franchises,  and  hcrditsMnanSs,  -r-- 
ntual  and  temporal,  and  this  iridi  ulent  ^ 
imitradar,  idiai  ibsra  nug)it  ba  p  jmr  caift* 


iU5)    iffXlKTMaa,  ikkCHtkEZ^h;  i^te^iMtfiJfe  ^eftMi^i   tli^K 

teilott  -cteeM*,  im  i#  maM  m  tb«  Tetfera 
'^alMrt66f  new  arcsetkm.  Iir  this  case,  lUp.  3 
75.  And,  3.  liO.  Jonet  161.  resolVed,  ttiatby 
Mb  MM^der  the  old  corponitiotr  ^md  not  Mr- 
itmdaredi  Una  jtidgniest  doth  cotiddde,  and 
tMst  be  g^en,  either  becaxue  by  the  irord 
fivMhise,  and  the  ether  general  wofda,  tiie 
HAaehiaeofbeliv  aeorporation  was  not  com- 
yuefcendfed ;  or  if  the  wordia  snfficifent,  and  did 
Wminiae  it,  tet  it  oonld  not  by  law  be  surreti- 
flared.'  This  I  think sofllciently  shews,  that 
ceijieraiiOMb  #ere  in  \s^,  as  persons  niituyal  are, 
flflm  in  lilse  matmter  chiiined ;  and  that  the 
Mni^  a  body  politic,  or  corporation,  wIes  tiot  to 
1i0  emiaiedvcomprised,  or  meant  widim  the  gpe- 
nerri  woid  finmcniMs,  no  more  than  the  liberty 
ori^paiiehise  ot'deniteil,  or  mannttiisiion.  Next 
n»  instance  can  be  given  i>f  any  seizure  of  any 
Miration,  or  body  poUtic,  fyr  any  ibrleiture : 
m^mae  of  tMr  hberties,  or  patthig  officers 
man  diem,  is  qnite  another  tniti^,  as  I  shall 
anew  presently :  as  that  these  geireral  sayings 
is  law  books,  that  misoser  of  a  franchise  for- 
feits the  franchise,  neither  in  Uw  or  reason  ex- 
tends to  the  being  of  a  body  poKtic  or  corpo- 
rtti«B,  bnt  it  is  applicable  only  to  particnlar  fran- 
dnsest^f  other  natures;  and  thetither  reason, 
that  that  which  is  grantaUe  is  ibrftStilbte,  is  as 
lUladolB,  as  bHbre  appears. 

8.  As  Ibrthe  records  cited  to  prove,  that  the 
eerporatoi  or  body  politiG  may  be  forfeited,  I 
will  stata  those  that  are  tnost  effective,  atad  do 
oMflt  r^^t  therein. 

Johannes  Dennis,  mayor  of  Sandwich,  P.  9. 
"ML  1.  ahd  tintse  more,  were  attached  to  answer 

*  Mimno  R^  de  placito  transgr'  et  tuide  Ro- 
^-berlns  de  ^kho,'  sheriff  of  Kent,  *  qnise- 
^  ^fS6SBit  pro  ipso  Res^,'  complains,  that  he 
Md  sent  bis  bailifis  ^nonin^  them)  to  make 
eactoestiott  of  the  king's  writ,  *  in  Vilfai  de 
^  litahore,  mtee  est  Baitmia  domini  Regis,'  and 
that  the  defendants',  with  swords  drawn,  took 
alray'the  kind's  writ,  and  trod  it  mider  their 
feet,  and  wonld  not  suilbr  it  to  be  executed ; 

*  n&dedidt  ouod  deterioratus  est,  et  chnlmum 

*  tttfidt  ad  Vatentiam'  20i00  marks,  llie  mayor 
dkppears,  and  pleads  to  tbe^ jurisdiction,  that  he 
onlfht  not  to  answer  this  ^matter,  e3^ce|)t  ih  the 
4x^fti  of  Shipway.  The  sheriff  leplies,  that 
6taaore  is  the  kind's  barony,  belotogihg  to  the 
tovny  of  St  Austins,  and  relies  upon  a  record 
iMifore  justices  in  Eire,  where  an  sCin^rciament 
ii|NMi  that  Vine  was  formerly  set.  The  mayor 
reftiseth  to  plead  over,    llcfu  a  day  is  given 

^4ii^,thenitis  entered  thus:  ^Posteaq;  conun 

*  Homiiio  Rege^  et  ejus  Oonci!',  quia  Barones 

*  4e  PCihq;  Ports,  nee  aliqui  ahi  in  Regno 
<  noetro  poisint  ckroare  tcdem  libertatem,  quod 

*  non  respOlMtcJrfent  l>omf  no  Regi  d^  contemptu 
^'Sibi  fact',  ubi  I^omitaus  Bex  eas  adjomare 
^irtifleHt^  et  quia  predict'  Barones  non  protu- 
Hemirtaliquas  Ctn^rtas  a  Regphus  concessaS,  in 
^i^pfbas  non  fait  excepta  Regia  Dignitas,  con- 
'  auSHiitmn  est  quod  respondeant ;  et  quia  le 
^  Defendants'  would  hot  answer  any  otherwhere 
ttoft  in  'Sfaipway,  *  conidderiDtQm  est  quod 
HMkean^ur  la  Mioaiotftm^  pro'oonvtctis  d^ 


•prttdice'^IVanf^'  et  C&MtiplK  It  quia* 
the  said  John  Binins  is  coAvlcted  df  tike  said 
offence,  and  the  fact  of  the  mayor,  in  thos# 
thingpi,  which  touch  the  commonalty;  is^  tha 
ftet  df  the  cornmonaHy,   *  consideratum  est 

*  quodT^ommunitas  di^  SaAdwich  amittstt  Libera 
•^tatettl  suam,  Sec*  Then  foHows  <  Postea, 
'  in  prtesentia'  of  the  bishop  of  Bath  and  WeHs, 
then  Chancellor,  and  others,  <  cum  AsSettM 

<  R^s,  an  agreement  betv^ixt  the  abbot  of  St 
Austms,  the  men  of  Stanore  and  SdittdWieh, 
'  de  omnibus  oontentionibus.'  And  then  goes  i 
long  agreement  betwixt  the  abbot  and  the  meu 
of  Sandwich  and  Stanore,  concerning  tUeur  Jtt» 
risdictions  and  courts.     '  Et  si  aSqua  partL 

<  contra  concordantiam  illam  ire  vef  factre,, 
^  alia  pars  habeat  suam  reiiniperttr^  jjfdt  brev^ 

*  Domim  R^is  de  Judicto  exeunte  de  isto  R^- 

*  c6rd0.  Et  pro  faac  prsedicf*  homines  vadiant 
'  pmdict*  AMnb  100  marks,  Which  the  abbot 
remits  ior « 10  dofiis  Vibi,  pretii  30  marks,'  t^ 
be  pidd  at  the  feast  of  St.  John  the  Baptist: 
ThisistfaeUBCordatlaige:  and  for  the  enrati 
in  the  collections  at  Idneom^s-lnn,  whether  ii 
be  of  this  recMTd,  or  aUy  oc^cutiou  that  Went 
(hit  upon  it,  non  constat :  imt  that  I  tilihk  it 
could  hot  be  xtpon  this  record ;  for  the  redOird 
is  not  dO  marks  annnntinty  as  the  abbthict  b^ 
ahd  the  entrV  of  the  tidetuf  at  th«  cdndiMon^ 
<quod  Judicium  extendit  contra  ftaronea, 
'  quinquePortuum,  eteoruitlLrbertates,  utmihi 

<  videtur,'  that  is  not  tny  lotd  Hales's  note,  wft 
doth  it  appear  whose  it  was.  Out  of  tlus  te-i 
oord  how  can  a  man  infer,  lltat  a  corporation 
shidl  be  forf^t  fbf  the  miscarriage  of  the  mayor 
or  office?  How  doth  it  app^r  from  hence; 
tharthey  should  lose  or  forfeit  fhehr  being  ft 
corporation  ?  By  nndttat  Libcftate&i  ftU  that  Id 
meant  thereby  is  their  liberty  in  Stanore,  or  the 
fibierty  they  claimed  to  he  impleaded  in  th* 
cotul  ofiShipway ;  and  the  note  b  the  extraet^ 

*  videtur  ^uod  Judicium  extendit  versus  fia* 

*  rohes,'  most  be,  I  think,  taken  to  be  as  tb 
then*  liberty  in  Stanore,  or  to  be  sued  only  fit 
the  court  or  Sbipwar.  I  have  taken  the  more 
notice  of  this  record,  beoausfe  it' hath  cSMmte;- 
nance  of  a  judicial  proceeding  ;  but  as  tb  all 
the  oflier  records  citedk 

A  writ  to  the  sheriff  of  Gtouce^t',  tecitihg, 
that  the  king,  for  injuries  and  contempts  don6 
by  the  mayor  and  commonalty  of  Bristol,  (ha 
liberty'  of  that  ville  by  Bartholomew  de  Bad- 
dlesmere,  Oustos  of  thM  ville,  into  his  handa 
had  seised.    6  E.  2.  R.  CI.  m.  5.    The  writ 
commands  the  sheriff  that  tlie  CuStOs  shovdil 
hlive  th^  execution  or  writs  as  the  mayor  atid,' 
bailift.  used  to  have.    And  in  the  £m^  6t 
Henry  Ae  TWrd,  Edwalrd  tlie  First,  Edward  the. 
Second,  atid  Richard  the  Second,  there  wer». 
frequent  seizures  of  the  offi<>e  of  mayor;  and: 
the  kings  did  put  in  a  €ustos  ib  the  plaK^  of  ^ 
m)ayof,\)r  made  a  mayor,  and  thes^  are  oa^edt 
seizures  of  liberties. 

King  Henry  the  third  put  in  a  Cu^tos  over 
London,  which  continued  till  the  54th  of  hia 
reign,  and  then  was  taken  off,  wad  the  city  t€^ 
stored  to  its  do<nion.    48H.S. 
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'  Edward  tli^  fiist  mU  iv  a  Castoo,  and  oooti-. 
nued  so  to  do  till  the  24th  year  of  his  ra'gii, 
and  Umni  was  talun  off.    15  £.  1. 

The  14th  of  Bdward  the  Seoood  a  seizure  of 
tiie  office  of  mayor  b^  Henry  de  StauDton,  aod 
Jiis  fellows,  justices  m  Eire  in  the  Tower,  and 
.  mayors  put  in  by  the  king .  till  the  SOth  of  £d- 
^ward  the  Second,  and  tlwn  restored :  but  far 
Ant  of  Richard  the  Second,  give  me  leave  to 
digress,  and  give  you  the  state  of  it  out  of  the 
city  registers,  which  are  more  full  than  these 
cited. 

A  writ  from  the  king  to  the  mayor,  sheriffis, 
and  aldermen,  commanding  them  to  come 
with  twenty -four  principal  citizens,  before  the 
lung  and  his  council  at  Nottingham,  'in 
<  crastino  Sancti  Johannis  Baptist  tunc  prox 

*  fttt '  and  to  bring  sufficient  a^uthority  from  the 
commonalty  to  answer  such  things  as  should 
be  objected.  16  R.  2.  July  92.  Lib.  H.  foL 
369.  0.  City  Reg.  They  appeared,  and  had  a 
letter  of  attorney,  *  ubi  pro  diversis  defectionibus 

•  *  in  Commissione  sua  sub  communi  SunDo,  et 

*  aliis  de  causis,'  the  mayor  and  sherins  were 
discbarsed  of  their   omces,  and  committed 

*  diverais  Prisonis ;'  and  afterwards,  the  first  of 
July,  sir  Edward  Dattingrigff,  made  Custosby 
the  Jong,  came  to  the  Guildhall,  and  his  com- 
mission  being  read,  he  was  sworn  before  the 
aldermen,  *  secundum  quod  Bmores  ante  inrare 

*  solcbaat ;'  the  king  also  made  the  sherinn,  and 
they  were  9\ao  sworn.  This  is  also  entered  in 
IheCity  Register,  Lib.  Q.  fbl.  270.  b. 

It  appears  that  tbeking  first  swore  the  Gustos, 
and  the  sberiifb,  to  be  true  to  him,  and  also 
turned  out  the  aldermen.  And  that  the  pro- 
ceedbsB  were  before  the  Duke  of  Gloucester, 
and  otBer  lords,  by  a  oommission  to  inquire 
of  all  defaults  in  the  mayor  and  sherifis,  in  the 
weU-goveming  of  the  city,  awarded  upon  the 
statute  made  by  the  king's  grandfather ;  and 
that  they  were  convicted  by  their  own  confes- 
sion, and  thereupon  the  liberty  of  the  city 

seized. 

The  Pardon  and  Restitution  entered,  and 
tbei^y  it  is  recited,  that  flie  proceedings  were 
upon  me  statute,  and  the  judgment  was,  that 
for  the  first  offence  they  should  forfeit  1,000 
marks  ;  for  the  second  2,000  marks ;  and  for 
the  third  offence,  that  the  Uberty  should  be 
seized  19  S^t.  16.  R.  2.  Lib.  H.  fol.  272.  a. 
uhi  supra. 

The  Statute  28  E^.  S.  cap.  10.  enacted,  That 
the  mayor,  sheriffs,  and  aldermen  of  London, 
which  nave  the  governance  of  the  same,  shall 
cause  the  errors,  defoults,  and  misprisions  in 
and  about  the  same,  to  be  corrected  and  re- 
dressed from  time  to  time,  upon  pain,  that  is 
to  say,  to  forfeit  to  the  king  for  the  first  de- 
&ult,  1,000  marks ;  for  the  second  default, 
11,000  marks ;  and  for  the  third  default,  the 
firanchises  and  liberties  of  the  city  shall  be 
seised  into  the  king's  hands.  And  that  the 
trial  of  these  defaults  shall  be  by  inquests  of 
foreiga  countries,  and  the  pains  leried  upon  tiie 
mayor,  sheriffii,  and  akiermen.  Upon  this 
Statute  were  th^  proceeding  of  R.  2.  grounded. 


The  othec  side  hwe  likcwiaeameh  rdU 
upon  another  seizure  made  of  theUbeitisssf 
the  city  of  Cambridge. 

A-great  riot  conmiitted  by  the  tawn  ypen  the 
university,  heard  m  parliament  bjr  wfiy  «f  p^ 
tition,  and  form  of  articles  exhibited  by  the 
scholars  a^^aiost  the  mayor  and  bailifls.  Vpm 
reading  of  whidi  it  was  demanded  of  than. 
What  they  could  say,  why  their  liberties  shssM 
not  be  seized?  After  many  shifts  they  suhnnel 
themselves  to  the  king's  mercy.  The  kag 
thereupon,  by  common  consent  m  pifftiswfsl, 
seized  the  same  liberties  into  his  baodi,  asafoas- 
said,  and  then  granted  divers  liberties  to  Ihs 
universities,  and  oertam  liberlieB  ilie  kiag 
granted  to  the  said  mayor  and  bailiflb,  and  i% 
creased  their  former.  These  are  the 
stantial;  it  would  be  too  tedious  to 
for  there  have  been  in  those  days,  but  iMOt 
many  like  seizures  of  liberties,  as  these ;  only 
general,  but  nothing  particubur  to  our  purpoK, 
and  though  not  cited,  1  shall  also  mentioa  thaaa 
in  Crook.  5  R.  2.  Rot.  Par.  N.  46.  Inst.  4. 
228. 

Certiorari  to  the  mayor  ofFitfa;  'ibey  dis* 
obeyed  the  writ,  and  ga.ve  scurvy  words  Or.  1. 
252.  Tyndal's  Case ;  and  thereupon  Mr.  N^j 
cited  two  cases  of  seizures  of  Uborties.  TUe 
bishop  of  Durham  had  contemned  the-  king's 
process,  and  iniprboned  the  messeoger.  ^An 
mformation  exhibited  against  him,  OieoffieaM 
proved;  and  adjudged  he  should  my  a  fine, 
'  etquod  capiatur,'  and  should  lose  nis  libertisB 
for  his  time;  because  'justuni  est  jpnodiiies 
*  quod  peccat  in  eo  puniatur.'  33  £.  1.  Rst 
101.  Another  <  in  Banco  Com','  a  pitihibitMB 
awarded  to  the  bishop  of  Norwich ;  and  he  ei« 
communicated  the  party  that  brought  the 
21  £.  3.  Rot.  46.  the  party  brought  hi 
adiudged  against  the  iMshop,  that  hb 
rahties  should  be  seized  till  he  absolved  His 
party,  and  satisfied  the  king  for  his  conlsai«f» 
and  that  the  party  should  recover  lO^OOOlTdk- 
mages^    I  answer  to  them , 

(1.)  That  they  were  aU  above  300  years  ago 
except  that  of  16  R.  2.  which  is  above  990, 
and  no  such  thing  ever  was  done  since  ;  what 
stress  or  weight  can  be  given  to  soch  pva- 
.ceedingsF  To  what  rules  of  law,  since  known 
or  practised,  can  we  bring  theser  proceedinga  f 
Are  they  now  legal  precedents  for  ^icKka 
things  to  be  done.  The  writs  out  of  theeU 
records  for  the  ship  money,  and  the 
hood-money,  had  as  ffood  records  to 
them,  and  much  more  plain  to  the  purpose 
these.  The  precedentsofEdwaitftheSodaad 
Richard  the  2od,  either  of  their  lives,  or  of  their 
deaths,  or  of  the  lives  or  deaths  of  some  of  tiis 
judges  of  those  days,  ought,  as  I  conceive,  Is  be 
no  examples.  And  for  H.  3.  £.  1.  £.  2.  and 
9. 2.  and  those  times,  they  were  times  of  great 
troubles  and  disorders;  and  what  was  thai 
done  is  no  rule  or  precedent  for  this  oooft,  or 
any  other  court  of  justice  to  go  by,  mkas  l(y 
latter  times  allowc^d  or  approved.  No  1a,w« 
book  or  report  of  any*  judicial  p 
either  of  £.  2.  or  of  £.  3.  or  any  latter 
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^  laWf  tint  1  htftre  yet  heard  fif,  er  net  with, 

V  (and  1  doubt  not  but  if  there  bad  been. any, 
the  kiitt^s  council  wouM  haire  made  uaeof 
tben)  Mth  etergiTen  so  much  credit  or  coon- 
:teaaiioe*-U>'  tfaeae  ptaeeediDgs,  as  to  takeaiiy 
Botioe  of  them*  To  make  use  of  old  records 
or  piecedealB,  the  grounds  or  resaona  whereof 
cannot  now  be  kiu^wn,  to  subvert  any  law  or 
goviemmetit  estsUishei),  is  neitfaer  advisable  nor 
eooiinendable.  But  far  further  answer  to  them : 
(S.)  As  to  that  of  Id  R.  9,  that  you  see  is 
grounded  upon  the  statute  S8  £.  3,  c.  10,  aAd 
can  signify  nothing  to  tiie  present  purpose ; 

■  for  there,  according  to  that  statute,  tney  con- 
demn the  mayor,  sherifis,  and  aldermen,  upon 
their  confession,  thf^  they  bad  misgoverned 
the  city.    The  mayor  and  sheri^  bemg  com- 

.nitted  to  prison,  and  this  done  before  dukes 
and  earis,  by  special  oonmussion  to  that  pur- 
fjoee  appointed^  and  convicted  by  their  confesi- 
aion,  for  the  first,  second,  third  offence,  all  at 
once,  is  this  of  good  authority  in  htw  P  And  for 
the  others,  that  of  £.  3,  was  before  justices  in 
£ire  at  the  Tower,  the  office  of  mayoralty 
mtized  into  the  king's  bands,  and  replevied 
Irom  year  to  year.  And  tliat  seizure  that  was 
made  by  king  £•  1,  for  what  reasons  or 
.^fsounds,  or  by  what  sort  of  proceedings,  doth 
iiotmiear;  all  diat  doth  appear  of  it  is,  that 
de  fwUQ  Custodes  and  Mayors  were  pat  upon 
the  ci^  ;  but  qua  jure^  who  can  tell  ?  We 
Jknow  these  times  were  times  of  trouble,  in  the 
iMurens  wars.  The  barons,  Simon  Mountfbrd, 
caiiof  lieioester,  being  their  general,  fouffht  a 
liattle  with  the  king  at  Lewes,  and  took  the 
iung  and  prince  Edward  the  first,  bodi  prison- 
ers.   48  U.  3.    The  barons  differing  among 

_  themselves,  and  the  earl  of  Gloucester  joined 
with  the  prince,  who  got  out  of  prison,  ano- 
ther battle  was  fought  at  Evesham,  and  the 
great  earl  Mountfbrd  sUin  ;  49  H.  3,  and  then 
at  Winchester  by  parliament  all  his  party,  and 
the  liberties  of  the  city  of  London  seized ; 
and  in  such  times  as  these,  and  which  followed 
in  £•  1,  £.  2,  and  R.  ^  it  is  not  to  be  mari^elied 
if  there  were  many  seizures  and  custodes  put 
on  tlie  city  ;  it  is  more  a  marvd  th&y  were  not 
dnstroyed.  The  statutes  made  in  these-  times 
•hew  not  only  the  disorders,  but  that  the  liber- 
ties were  greatly  inlringed,  or  else  there  would 
not  have  been  statutes  to  confirm  them  ;  whe- 
ther the  infringing  or  seizing  were  the  cause  or 
effect,  is  bard  to  know  ;  biit  jivst  before  iu  those 
times  there  were  undoubtedly  many  extir-ava- 
ant  aois  of  all  sides,  which  produced  Magna 
Cbarta,  made  the  Q  H.  3,  for  confirming  of  the 
liberties  and  privileges  not  only  of  London,  but 
of  all  other  towns  ^  and  ailer  tfiese  times,  in  the 
three  reigns  of  the  three  snceeeding  kings, 
bow  many  other  statutes  for  confirming  the  li- 
lierties  and  privileges  of  the  cities  and  towns 
were  made,  1  H.  4,  cap.  15  P  The  penalties  and 
liDf&itures  imposed  by  the  statute  28  £.  3,  cap. 
tOf  upon  the  city  of  London,  put  into  the  same 

3diti6nwitb  other  cities  and  borouglis,  as  to 
alties  and  seizures.    A  statute  confirminic 
(n  «li  the  cities  ami  UQi'Wgh9  Ate  liberties  and 


francbistis,  which'  they  lij^  feigner  grants  or 
oanfirmations  bad,  viz.  4  H.  4,  cap.  IjCon* 
finned  in  like  manner  by  7  IT.  4,  cap.  1.  Again 
Gonfirmed^in  like  manner  by  3  H.  5,  cap.  i: 
Agmn  confirmed  by  statute  of  3  H.  G,  cap.  1. 
By  which  it  appears  what  a  sense  and  memoi'T 
they  had  of  the  seizures  that  haci  been  oftbeir 
liberties  and  privileges,  that  they  never  thought 
them  sufficiently  confirmed  ;  but  they  were 
sufficiently  confirmed  ;  for  from  the  time  of 
R.  9,  to  this  day,  we  do  not  find  any  seieure 
of  any  liberties  or  franchises,  or  Custos  made  of 
put  upon  them.  That  which  was  in  those  days 
of  violence  done,  shew  theQi  the  worst  of  timeS) 
but  are  no  precedents  tor  the  best.    But  next. 

Supposing  and  admitting  these  records  of 
these  times  of  good  authority,  and  as  authentie 
precedents  as  can  HS,  they  are  sofiir  firom  prov- 
mg  against  me,  that  1  liope  to  make  it  most 
plainly  to  aj^pear,  that  they  are  strong  and 
plain  audionties  and  evidence  against  them^ 
and  for  me.  It  is  ordinary  in  disputing  or 
arguing  to  lose  the  point  disputed  or  argued. 
That  i  may  not  commit  so  ^preat  an  error,  but 
may  evince  and  make  plain  what  I  have  af- 
firmed, give  me  leave  to  look  back  to  the  in- 
fonuation  and  replication,  and  from  thenee  to 
make  the  pcints  that  we  argue,  single,  clear, 
and  open.  The  information  that  saith,  that 
we  usurped  upon  the  king  to  be  a  corporatioB 
and  body  politic,  but  in  truth  are  none.  The 
bar  sets  forth  the  title  to  be  n  corporation  by 
m-escription,  tiode  out  of  mind.  The  replica- 
tion, that  endeavours  to  avoid  the  bar,  oy  al- 
lowing that  we  were  once  a  corporation  Uiw- 
fully ;  but  that  by  our  miscarriages  we  have 
forfeited  our  being  a  cor{)oration,  and  thereby 
became  none,  ana  afler  that  usurped  to  be  one» 
So  that,  that  which  tlie  other  side  maidtains, 
is,  that  by  our  mis«feasances  we  have  commit- 
ted a  fbrreiture  of  our  old  lawful  and  rightful 
corporation.  This  1  deny  ;  the  affirmation  is 
upon  ihem  to  prove,  and  they  producing  no 
record  that  expresses  any  such  foi-feiture  of  a 
corporation,  but  only  recoixia generally  saying, 
that  tlie  liberties  should  be  fiH^eiteil  or  seized, 
the  question  is,  what  the  meaning  is  in  these 
old  records  of  foiieiting  and  seizing  liberties  f 
Mr.  Attorney  was  pleased  to  take  it,  and  so 
did  Mr.  Solicitor,  as  1  think,  that  forfeiting 
and  seizing  were  much  one.  1  shall  not  dispute 
that ;  but  whether  in  any  of  those  records  the 
corporation  or  body  politic  were  by  these 
words  taken  to  be  forfeited  ?  Mr.  Attorney  was 
so  careful  to  avoid  the  consequences  of  a  for- 
feiture of  a  corporation,  which  are  so  [^rreat  and 
destructive,  that  he  would  not  by  a  judgment 
in  Quo  "Warranto  against  a  corporation  have 
the  coiporation  determined,  no  more  tlian  he 
would  by  the  forfeiture  ip$o  facto  have  it  de- 
terminecf,  but  that  there  should  be  .some 
seizure  into  the  king's  hands ;  but  what  that  is, 
or  how  to  be  understood,  I  cannot  imagine. 
For  if  the  corporation  be  not  to  be  dissolved 
and  determined,  in  whom  should  it  rest  or 
remain  after  such  forfeitures,  or  during  such 

seizure?  Sl.iaO it aA^jr  jfoffeitttT^ remain  m  th4t 
4L 


■ame  persons  that  it  was  in  ?  Shall  it  sahsist, 
live,  and  act  as  before?  or  shall  it  be  in  Umbo 
patrunij  or  in  nubilut  P  Is  a  corporation  trans- 
ferrable  to  any  other  person  or  persoas  ?  Can  a 
corporation  be  conveyed  or  transferred  ?  That 
is  iiDpessibie^  and  so  it  appears  in  the  dean 
and  chapter  of  Norwich  case^  and  Fulcher 
and  Hey  ward,  and  1  Inst,  in  the  case  of  the 
Homat[^e  Ancestral  before  oited.  That  a  cor- 
poration is  not  transferrable  from  one  body  of 
men  to  another;  therefore  the  king  cannot 
possibly  have  it,  nor  can  be  ei*ant  it.  Ay,  but 
saith  Mr.  Attorney r  it-shall  T>e  seized,  and  in 
the  king's  hands ;  what  is  meant  by  these 
words?  How  can  it  be  in  the  kine>  hands, 
i^  not  transferrable  ?  Next«  whal  shsJl  the  king 
do  with  ity  shall  he  gitmt  it  to  olliers-?  No,. that 
is  impossible ;  by  the  cases  cited,  it  so  appears  * 
the  king  may  make  a  new,  but  he  cannot  ^grant 
an  old  corporation,  because  not  transferrable. 
Then  if  he  cannot  ^nt,  .if  it  be  not  transfer- 
rable, if  acorporation  or  body  politic  be  by  law 
framed  in  siniditude.  of  a  natural  ^ody,  then  it 
Is  no  more  transferable  than  a  natural  body  is. 
The  body  politic  cannot^  be  taken  out  af^^the 
liands  of  the  persons  incorporate.  From  hence 
ihen,  if  this  be  so,  it  will  follow  of  necessity, 
that  the  corporation,  if  it  cannot  be  transferred 
te  the  king,  or  hy  the  king's  grant,  out  of  the 
persons  in  whom  it  is,  toothers,  it  must  remain 
where  it  is,  or  be  dissolred.  Next,  that  which 
I  shall  shew  is, 

.  Tiiat  by  the  words  forfeiting  and  seizing 
iiberlies*iii  those  old  records,  it  cannot  be  meant 
forfeiting,  and  seizing  a  corporation  or  body 
|M>litic ;  they  still  continued.  But  that  which 
IS  the  true  sense  of  these  words,  .forfeiting  and 
seizing  Uberties  in  those  records  was,  if  the 
^use  or  misuse  were  of  a  particular  franchise, 
as  of  courts^  prisons,  markets,  or  the  like,  the 
king  had  them  forfeited  to  him.  If  the  abuse 
were  by  a  corporation,  they  acted  by  their 
aictive  parts,  bv  their  mayors,  beiliffii,  sheriffs, 
coroners,  or  the  like;  the  kin^  seized^these 
.ofEces,  turned  th^  oorporation  efhcers  out,  and 
^t  others  in  their  places.  This  was  the  course 
m  the  Eii-es,  where  these  seizures  in  those  days 
jwaally  were :  But  for  seizing  corporations  as 
forfeit^  there  hath  been  no  instance  of  it  in  any 
time ;  but  the  contrary  is  most  evident.  For 
the  corporatwns,  notwithstanding  the  supposed 
forfeitures  or  seizm'es,  remained  still  in  beir^g ; 
And  this  is  evident  even  to  sense.  The  seizures, 
that 'have  been  mentioned,  have  been  of  Lon- 
Afmy  Bristol,  Gloucester,  Cambridge,  and 
Cinque-ports,  Ipswich,  and  Winchester. 

.  I  offer  to  your  consideration,  whether  these 
cities  of  London  and  Bristol,  Gloucester,  Cam- 
bridge, and  also  the  Cinque-ports,  ever  since, 
bavenot  continually  in  all  pleadings,  claims,  and 
■  titles,  made  themselves  a  title  by  m*escription  ? 
Are  they  not  by  prescription  to  this  day  ?  Do 
they  not  claim  their  markets,  toUs,  and  all 
their  privil^(es  by  prescription?  Do  not  the 
acts  of  parliament  that  immediately  foUow 
tliese  seizures  made  by  H.  4,  H.  5,  H.  6,  in 
t)ie  tiioes  ancceediog^  jji  ooofina  their  priri- 


m.—Ptoeieikkg9leiw9eiiih€Kmg  [mi 

leges  ?  Not  a  word  of  granting  new  privilegei, 
but.  confirming  the  old  ;  which  shews  plakily, 
that  in  those  days  tbe  corporations  were  mC 
thought  or  imagined  to  be  determined  or  dis- 
solve.   By  these  seizures,  or  supposed  for- 
feitures, <  the  enjoyment  oir  possessiOD,  for  the 
speoe  of  300  years,  is  evidence  soffidoit  of 
toeir  remaining'  and  being,  bodies  politic  by 
prescription,  vmich  they  could  not  be  ifdicy 
were  forfeited,    as  pretended.     For  by  for- 
feitore  they  must  mean  losing  their  eoipon- 
tion,  or  being  divested ;.  no  other  sense  can  bej 
or  ever  was,  of  forfeiture.    Could  thev  Moi 
tfaem^  and  yet  keep  them?    Could  tbeylcis 
them,  and  yet  have  them  ?  If  they  coold  ooC, 
then  it  is  plain,  that  since  thev  always  htTS 
had  them,  they  never  forfeited  or  lost  them. 
But  for  farther  evidence  hereof,  I  shall  maki 
it  most  plainly  to*  appear,  ^that  during,  the  ray 
times  of  these  seizures  the  corporations  remaio* 
ed  and  acted  as  corpoVations  ;  and  that  at  tbat 
time  it  was  never  thought  or  imagined,  tbal 
during  the  scares  ^he  corporations  were  for- 
feit; all  thati  was  done  was,  that  the  dedioft 
of  their  mayor,.or  of  their  sheriff,  was  dc  facU 
taken  from  them,,  and  either  a  Custos,  or  a 
mayor,  by  the  king  put  over  them,  and  ood- 
tinued  till  those  kings  displeasures  were  o? or, 
and  then 'they  chose  their  own  officers  sgiia: 
But  no  diought  then  of  forfeiting  the  corpora* 
tion.    By  the  city  books,  as  well  as  reoordi, 
this  is  most  evident.    The  putting  a  CusCos  by 
IdngE.  1,  continued  for  the  space  of  11  yesM) 
from  the  15  £.  1,  to  the  S6  £.  1,  and  tbeo 
they  chose  their  mayor  again.    By  the  citv 
books  it  appears  that  their  court  of  hnstinga  ul 
along  continued,  as  at  other  times,  alderine9 
all  along.     Lib.  A.  fol.  50.  51,  135. 

Radiuphus  de  Sandwyco  Custos  Giritalf 
London,  Ilenricus  le  WaUeys,  and  others,  tl- 
dermen,  (naming  them)  ^  et  universalis  Com- 

*  monitas  ejusdem  Civitatis,'  make  a  convey- 
ance of  a  house  to  John  de  Bangwell,  48  E.  1* 

The  court  of  aldermen  holden  before  tfa« 
Custos  and  aldermen,  18  E.  1.  lib.  A* 
fol.  110. 

With  the  kin^*s  remembrancer  in.  the  Ei- 
chequer,  *  Gives  London  venenint  coram  Ba* 
'  ronibus,.   et  pneseataverunt   Johannem  de 

*  Canluar'  et  WHUelmum  de  Betoyne  ad  re- 
'  spondend*  pro  Civitat'  prsedict'  et  Com'  Mid' 

*  olesex,  de  his  que  ad  OfBcium  Vicecomitis 
*'  pertinent,  et  ad  hoc  faciend'  prsestiterQiit  Si* 
'  cramentum,'  16  £.  1,  Ro.  1. 

Ibideoi^  llie  presentment  and  swearing  tfs 
other  sheriffs,  18  £.  1,  Ro.  t. 
Ibidem.  The  like,  31  E.  1,  Ro.  3. 
Ibidem,  The  like,  23  £.  3,  Ro.  3. 
'  Auby  le  Artheir  attachiatus  fuii  ad  respond' 

*  Communitat'  Civitat'  London'  de  pboto,' 
for  that  he,  being  no  freeman,  merchandittd 
in  the  city,  31  E.  1,  lib.  C.  fol.  19,  b. 

Another  like  suit  against  an  un-fi«eoiaik 
Lib,  C.  fol.  7,  b. 

A  Writ  of  Right  m  the  Hustin^,  broogM 
by  the  corporation.  ^  Communitas  Civitaf  loEf 
'  doa  per  Badulphom  Peoocka  Attoniataa 
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*  smim  petit  Tersus  Hii^nem  Ejuscopiim  de 

*  Bedlam  unom  Messuagium,  &c.'  S2  £.  1. 

All  the  aldermen,  and  twelve  citizens,  were 
tailed  before  the  kinff  and  his  council,  and  the 
long  restored  them  the  election  of  their  mayor, 
and  they  chose  Henry  de  Gabevs  mayor.  And 
on  Monday  following  comes  the  king's  wiit, 
whereby  the  king,  for  good  services,  '  reddi- 

*  dimus  et  restituimus  Civibus  London  Civi- 

*  talem,  una  cum  Majoritateet  libertatibus  sois, 
«  quas  certis  de  causis  dudum  capi  fecimus  in 

*  manum  nostram.'  So  that  hereby  it  most 
evidently  appears,  the  corporation  was  not  for- 
^it,  lost,  or  dissolved,  only  a  Custos  put  over 
tnem,  which,  acted  in  the  place  of  mayor ;  and 
when  removed,  they  chose  their  mayor  again, 
36  E.  1,  Jdb.  B.  fol  38. 

The  liberties  not  forfeit,  only  seized  into  the 
king's  hands ;  so  saith  the  writ  *  dudum  capi 

*  fecimus  in  manum  nostram.'  The  record  of 
Cambridge  I  have  looked  upon  ;  it  plainly 
a])pears  m  it,  that  the  corporation  was  not  fqr- 
ieited  and  dissolved,  as  you  suppose':  tor  it  ap- 
pears,  that  when  they  submitted  to  the  king  to 
do  with  their  franchises  what  he  pleased  ;  yet 
it  was  5a/T»o  to  the  mayor  and  bailiffs,  their 
response  to  all  other  matters.  And  afterwards, 
at  the  same  time,  the  king  g^nts  to  the  same 
mayor  and  bailiffs  diversBberties ;  by  which  it 
eppears,  that  the  corporation  was  not  forfeit, 
but  still  in  being,  notwithstanding  the  seizure 
and  forfeiture. 

The  seizure  that  was  by  kin?  Edward  the 
Second  was  in  no  sort  anj  forfeiture  or  deter- 
mination oi  their  corporation ;  but  either  under 
a  Custos,  or  under  a  mayor  put  in  by  the  king. 
~  The  Custos,  aldermen,  and  commonalty, 
appeared,  and  turned  out  some  of  their  alder- 
men. Lib.  E.  foL  11,  b. 

They  chose  and  swore  their  sheriff,  and  by 
Ihls  .tfme  they  had  a  mayor  again  ;  but  the 
office  of  mayoralty,  granted  them  by  the  king, 
lib.  D.  fol.  6. 

The  king  grauts  to  Nicolas  de  Farringdon 
the  office  of  mayor,  *  quamdiu  nobis  placuerit.' 
16  £.  S,  Lib.  £.  foL  146. 

They  had  a  writ  restoring  to  them  the  office 
of  thcu*  mayor  again,  20  £.  2. 

Then  for  the  seizure  of  16  R.  S,  that  con- 
tinued but  from  the  22d  of  July  unto  the  19th 
of  September  following ;  and  the  form  or 
colour  of  law  that  they  had  for  that,  was  the 
jstatute  of  S8  E.  3,  and  the  Custos  put  in  sworn 
fA  Guildhall,  and  took  the  oath  or  the  mayor, 
as  fippearsin  the  book  which  I  cited  ;  where 
it  is  mentioned  to  be  upon  that  statute.  Lib.  H. 
269,  b.  16  R.  3. 

But  for  farther  evidence;  in  the  treasurer's 

I  remembrancer's  office  in  the  exchequer,  4E. 

3.  Rot  2. '  in  Bago  de  Quo  Warranto  in  Iti- 

*  nere  Northampton  et  Bedford,  Quo  War- 

*  ranto  versus  Yillam  de  Bedford  ;*  in  that 
j-ecord  are  these  things  :  first,  that  the  village 
of  Bedford  had  not  at  the  last  preceding  Eire 
made  claim  of  divers  liberties,  and  thereupon 
in  that  Eire  adjudged,  '  quod  omnes  .Liber- 
<  tat£S  non  clamal*  capf  iiiissent  in  manus 


*  Domini  Regis,'  and  had  not  been  replevied, 
but  the  corporation  not  seized.  Thereupon 
the  corporation  offer  a  fine  of  eight  marks  to 
the  king, '  pro  licentia  cilamandi'  meir  liberties, 
and  admitted  to  a  fine :  but  then  it  appeared, 
that  the  mayor  and  the  coronei's  had  sat  in 
judgment,  and  condemned  men  for  felonies 
committed  out  of  the  jurisdiction ;  and  there- 
upon '  Considerattim  est,  quod  prsedict'  Li- 
'  oertas  de  Infangtheife  et  Otiicia  Major'  Balli- 

*  vorum,  et  Coronatornm  ejusdem  Villte  ca- 

*  piant'  in  manus  Domiui  tlegis.    Sed  'quia 
'  cffiterse  Libertatcs  et  oonsuetud"  Villteprfedict' 

*  absque  Ministris  pro  communi  utilitate  Po- 

*  puli  ibidem  nequeant  conser\'ari,'  the  Court 
putsJohannem  deTound  Custos,  Johannem 
Wymound  and  Richardum  Rounds,  bailiff^i, 
and  Nicholas  Astwood  and  William  de  ELnight  ^ 
coroners,  who  were  all  sworn  to  execute  thoso ' 
offices,  and  to  ai^wer  the  king  the  profits. 
Hereby  it  appears,  that  the  course  was  not  to 
forfeit  or  dissolve  the  coiporation :  they  never 
were  so  unreasonable ;  for  hereby  aU  their 
lands  and  goods,  and  all  the  debts  owing  by 
them,  or  to  ^em,  would  all  be  lost :  all  they 
did  was,  they  put  in  officers  to  preserve  tho 
corporations.  So  that  I  think  there  is  nothing 
more  plain,  that  though  the  liberties  wero 
seized,  and  that  officers,  Custos,  or  mayors, 
were  put  upon  them ;  yet  the  corporations,  or 
bodies  politic,  or  their  liberties,  were  not  for- 
feit or  determined.  Jf  they  had  been  either 
forfeited  or  determined,  could  the  writs  of  res- 
titution have  set  them  up  again  P  The  M 
could  never  be  restored  or  set  up  agab,  but  by 
act  of  parliament ;  they  might  nave  had  new 
charters,  and  have  been  made  new  corpora- 
tions ;  but  the  old  could  never  have  heen  re- 
stored, if  once  forfeited,  as  now  imagined.  '  So 
that  the  point  betwixt  us  is.  Whether  tfae 
records  of  £.  1,  E.  2,  and  R.  2,  of  forfeitures 
and  seizures  of  liberties,  supposing  the  causes 
or  offences  for  which  they  were  seized  wero 
very  great  and  provoking,  as  in  all  probability 
they  were,  do  prove  that  thereby  the .  corpo- 
rations were  forfeit,  dissolved^  or  determined  ? 
It  appears  th^  were  not  forfeit.  You.  can 
never  avoid  it.  If  abusing  the  franchise  or 
liberty-of  bang  a  corporation  be  a  forfeiture,  as 
you  affirm,  and  that  mey  were  seized  for  being 
lorfdt ;  then  the  offences  that  were  committed 
by  these  corporations  in  those  princes  times^ 
were  forfeitures,  and  consequently  the  seizures 
dissolved  the  corporations.  They  could  not 
forfeit  and  lose  tneir  corporations,  and  yet 
keep  them.  And  that  they  still  had  their 
being,  is  most  evident  by, the  records  of  those 
times,  shewing,  that  they  acted,  and  enjoved 
their  corporations  under  tiiose  seizures,  only  a 
Custos  instead  ^f  a  mayor,  all  other  thii^  the 
same  ;  that  they  have  m  all  ages  ever  since 
been  aJlowed  to  be  corporations  by  prescription  , 
never  denied  or  questioned ;  that  the  acts  of 
parliament  immediately  foifowing,  confirming 
their  privileged,  never  questionea  their  havings 
them.  Never  any  thoughts  of  making  void 
any  forfeitures   by  these  acts,  or  any  n£# 
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gVants,  btit  always  pleaded  by  pi-eseriptioD. 
Thcsfe  tbings  plainly  shew,  tbat  the  c^fences 
committed  in  those  times  did  not  forfeit  the 
corporation  ;  and  all  that  dark  authority  they 
bave  out  of  those  records  is  directly  i^ainst 
them,  proves  only  tliat  these  abuses  fifave  only 
cause  of  seizure  of  some  offices,  but  no  for- 
feiture of  the  corporation,  that  still  continued. 

Havings  thus  answei*ed  those  old  records, 
and  shewn  that  they  are  of  authority  for  me 
aprainst  them  ;  and  since  it  hath  been  stirred  in 
,  tiiis  case,  whether  a  corporation  or  body  politic 
be  suneuderable  or  not,  and  insisted  upon,  by 
the  other  side,  that  it  is,  and  from  thence  an  ar- 
^iment  dra^^Ti  to  prove,  that  if  surrenderable, 
it  is  ibrfeitiible  :  whether  it  be  surrenderable, 
or  not,  perhaps  is  also  doubtful,  so  that  I  think 
ft  man  cannot  ar^ae  from  it  any  thing.  First, 
I  am  sure  there  is  no  great  reason  wHy  it 
$hould  be  ;  for  since  that  men  that  are  of  the 
corporation  take,  upon  their  coming  to  be 
made  free,  an  oath  to  prcserre  the  rights, 
Kbertics,  and  privileges  of  it ;  and  since  the 
active  members  are  intrusted  for  all  the  other 
members  that  elect  arid  choose  them,  and  also 
for  their  successors  ;  I  Cannot  see  how  a  man 
can  satisfy  himself  in  so  doing. 

Sir  Jaines  Ba.,^t^^8  case,  Rep.  11,  93,  they 
forfeit  their  freciloni  by  doing  contrary  to  their 
CMith  and  trust.  If  every  freeman  by  his  oath  and 
trust  be  obliged  to  seek  the  beneSt  of  the  cor- 
poration, to  surrender  is  against  the  oath .  The 
law  seems  to  have  a  care  of  preserving  corpora- 
tions ;  and  therefore  provides,  that  the  taking 
any  new  charter,  though  there  be  many  altera- 
tions in  offices  and  names,  yet  doth  not  sur- 
render the  ol'L  -  But  were  it  of  any  other  fran- 
cliise,  the  taking"  anew  of  the  same  thing  is  a 
surrcn(!er  of  the  old. 

Dean  and  chapter  of  Norwich's  case,  Rep.  3, 

rs. 

Pulcher  and  Hejward's  case  seems  a  s'trong 
one  to  prove  it  not  sun-enderable,  Jones  ^66. 
•  And  though  the  bishop  did  not  in  that  case  join 
in  the  surrend.M*,  that  cannot  hinder ;  because 
the  bishop  is  no  part  of  the  corporation,  and 
therefore  cannot  hinder  them  to  suriTuder  if 
thev  will. 

A  vill  incorporate  by  the  name  of  bailiffs,  4 
H.  26,  23,  b.  The  king  de  novo  incorirarates 
them  by  the  name  of  shcrids  :  Are  tlieir  privi- 
eges  that  they  before  bnd,  gone  ?  No,  Dleu 
defend  J  saith  the  book.  But  this  being  not  my 
question,  I  intend  not  to  debate  it  thoroughly, 
|>ut  to  keep  to  the  point  of  a  forfeiture  of  a  body 
politic  or  corporation,  and  farther  to  examine 
the  reasonableness  and  Justice  of  this  doctrine 
of  forfeiture,  and  see  how  adequate  and  just  it 
|s  ;  for  that  is  the  thing,  I  perceive,  desired, 

First,  Their  position  is.  That  a  corporation, 
or  being  of  a  body  politic,  is  a  liberty  or  fran- 
chise ;  and  if  abused  or  misused,  is  forfeited, 
determined,'and  4li«so?ved. 

That  I  may-fi  Tittle  understand  this  position 
^nd  conii'iilcr  of  abuse  and  misuse,  of  the  ex- 
tents and  consequences  of  it:  By  abuse  or 
ti9i«46e,  every  net  that  a  oerp4}rfftioii  ioth^  that  J 


is  Mt  jiislifiabte  by  law,  us  as  I  take  it,  u 
abitter  or  miioser.    If  a  coiporatioii  reoeire 
any  money  that  is  not  due  to  them,  if  it  be  bv 
virtue  of  any  by-law,  that  is  a  ibrfeitnre,  tfaoogn 
it  be  but  a  groat.    What  rf  1:bey  by  tbehr  eom* 
moD  -seal  command  their  serrant  to  enter  into 
such  lands,  or  distrain  snch  a  man's  cattle 
for  rent  not  due ;  is  not  dus  a  takiw  upon 
them  to  oppress  the  king's  subjects,  anoto  ex* 
tort  from  them  their  lands  or  moneys  where 
not  due  ?    This  is  a  misuser.    A  body  politic, 
as  I  have  said,  is  but  a  penon  created  in  te« 
semblance  of  a  natural  person,  to  hare  a  ca- 
pacity to  take,  hold,  and  enjoy  to  partietdsr 
ends  and  purposes.    And  hold  or  enjoy  is  not 
possible,  without  -acting ;  and  all  that  act  mnit 
of  necessity  be  sul^ecSed  to  errors  somelimei, 
in  their  actions,  as  natural  persons  are.    And 
must  it  be  so  penal  to  them,  that  erery  error, 
misuser,  or  abuser,  must  be  a  fbrfeitore?  Can 
it  be  reasonable  or  iust'  in  law,  that  ihis  caa 
be  ?   Laws  are  made  for  preserration,  not  for 
destruction ;  if  ^rery  abuser  or  misnser  forfeit, 
be  it  a  small  transgression,  is  it  either  reason* 
able  or  probable,  that  any  law  shall  pnnish  it 
with  destruction  of  the  body  ?    The  greatest 
offence,  be  it  treason  or  rebellion,  or  the  least 
illegal  act,  ofience,  or   misdemeanotur,  mnat 
have  the  same  measure  of  pnnishment  by  this 
rule  ;  and  the  law  then  doth  not  distingindi. 
If  a  natural  body,  or  person,  hath  a  mariDSt, 
and  orders  his  servants  to  take  such  tolls,  and 
he  takes  them ;  what  would  this  crime  be  be- 
sides forfeiture  of  his  market?    Why  should 
a  corporation  then,  not  only  in  snch  case,  or  fbr 
any  offence  or  miscarriage  to  the  value  of  a 
penny,  forfeit  and  lose,  as  in  the  case  of  h^ 
treason,  his  life  or  being,  lands,  goods,  and  all  f 
This  cannot  be  agreeable  to  any  rules  or  rea- 
son of  our  law ;  and  therefore  I  take  it,  it  can- 
not be  the  law.    The  next  thing  I  design  to 
insist  u{)On  is. 

Secondly,  The  mischiefs  and  inconveiiieB*> 
cies  that  must  attend  this  doctrine  or  law  of 
forfeiting  and  surrendering,  if  the  Jaw  be  ao. 

I^  us  then  consider,  whether  tinsatOBe 
stroke  do  not  make  all  the  corporations  in  Eng- 
land, of  all  sorts,  forfeit  at  once,  and  perhaps 
many  years  since.  Is  there  any  corporatioQ 
in  England  that  hath  not  offended  or  tiaos- 
gress(;d  ?  All  manner  of  corporations  fall  under 
this  rule.  If  they  have  transgressed  or  done 
any  such  act  as  makes  forteiture  (as  cTcry  mis- 
carriage, for  any  thing  I  can  see  to  the  con* 
trary,  doth)  whether  the  corporation  be  ip» 
facto  dissolved  by  the  oflfence  committed,  or 
else  by  the  judgment  which  must  relate  to  the 
offence,  to  avoio  all  mean  acts  done  by  the 
poration  ;  all  that  they  have  done  since  i 
miscarriage,  they  have  done  without  right ; 
all  that  they  think  they  have  a  title  to  as  a 
poration,  they  are  mistaken  in,  they  hsra 
none.  Perhaps  if  a  parliament  shoukl  ba 
called,  those  forfeited  corpontions  can  law- 
fully send  no  burgesses.  I  do  not  know  whe* 
the  1  am  mistaken,  or  not,  I  only  oficr  tfiia  ta 
cfTn8td<rrafioil  amongst  cflhers ;  As  (giw  tarn  le^Lfm 
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legfes,  that  the  freemen  of  the  city,  their  wiveft 
and  children,  claim,  viz.  to  have  cnatoBHurj 
shares  intbeir  husbands  or  fathers  estates ;  te 
he  exempt  from  tolls  in  other  towns,  ports,  and 
markets ;  to  exclude  foreigners  and  unfreemen 
irom  using  their  trades  in  London,  and  many 
others. 

5.  All  the  acts  of  parliament  that  give  par* 
tioular  powen  and  authorities  to  the  loid  mayor 
and  aldermen,  or  common  council,  or  corpora* 
tion,  rasnecting  either  the  government  or  jus* 
tice  of  the  city  :  as  about  ministers,  and  pay- 
ment of  their  dues,  bnildings,  paving  of  streets, 
sewers,  insurance  office,  and  many  others. 

6.  What  shall  become  of  the  orphans,  and 
all  the  moneys  and  debts  the  city  owes,  and  all 
the  charities  in  the  city?  We  have  seen  the 
city  burnt,  and  may  remember  what  a  swarm 
were  unhived  ther^y ;  but  we  never  yet  saw 
itdisaolved,  nor  are  the  consequences  measqr- 
Me,    And  tliough  it  please  his  majesty,  upon 
the  dissolution  of  this,  to  grant  a  new  charter, 
yet  it  will  be  impossible  any  oi»  these  tbinga 
can  be  preserved  :  Their  hmds,  estates,  debts, 
privileges,  customs,  are  all  personal,  and  an- 
nexed to  the  corporation,  and  must  live  and 
die  with  it ;  the  said  acts  of  parliament  are  all 
fisKd  to  this  corporation,  and  so  are  the  cha- 
rities, and  cannot,  as  I  conoeire,  be  ever  trans- 
ierredtoanyotherto  be  new  created*    A  new 
corporation  can  be  in  no  succession  or  privity 
with  the  old.    If  a  body  politic  be  once  dis- 
solved, though  a  new  one  be  founded  of  the 
same  name,  that  can  have  no  succession  to  the 
old,  nor  come  in  privity  to  it :  Therefore  it  is, 
that  in  the  dean  and  chapter  of  Nonvich'a 
case,  and  in  Fulcher  and  Heyward's  case,  the 
preservation  of  the 'old  corporation  is  insisted 
on,  •  Inst.  1.  109.  b.     If  every  abuser  com- 
mitted by  a  corporation  be  a  forfeiture,  deter- 
mination, or  dissolution,  is  there  any  one  in 
England  not  forfeited  and  dissolved  ?.  Abuse  is 
a  word  of  a  wonderful  large  sense :  When  the 
law  speaks  of  a  franchise  abused  or  misused,  *it 
is  applicable  to  a  oarticolar  franchise,  as  to  a 
market,  court,  or  tne  like ;  and  if  tluit  franchise 
be  misued,  or  abused,  in  oppression  or  misuse, 
contrary  to  the  ends  of  it,  some  certainty  there 
is  in  it :  But  the  ahuse  of  a  corporatiou  ex- 
tends to  all  its  acts,  and  all  estates  of  the  cor- 
poration :  and  all  the  privileges  of  all  the  par- 
ticular persons,  and  lul  that  are  concerned  in 
them  are  sufferers  for  every  abuse,  or  misuse, 
or  mis-act,  or  trespass,  how  small  soever.  Who 
can  tell  in  the  actions  of  a  person  what  may 
be  taken  to  be  ill  or  illegally  done,  or  an  abuse  ? 
Who  will  trust  a  corporation,  if  its  duration 
and  existence  be  so  fickle  and  infirm,  that  every 
abuser  or  misuser  shall  forfeit  it  ?  There  wlU 

I  be  no  need  of  officers  to  be  amoved,  thereby  to 


to  tenture  a  fittle  fhrther  upon  these  eonsidera- 
tioiis  of  surrenders  and  forfeitures  of  corpora* 
tions)  can  a  bishop,  dean  andUchapter,  preben- 
dary, parson,  &c.,  surrender  his  corporation  or 
bo^  politic?    If  they  can,  most  of  them, 
pernaps,  are  of  the  foundation  of  the  crown, 
and  had  thcar  lands  from  thence.    We  have 
jnaay  statutes  made  to  restrain  their  aliena- 
tions: Those  of  fpeen  Elizabeth  did  not  ex 
tend  to  hinder  their  alienation  to  the  ^prown ; 
but  perhaps,  out  of  hope  of  preferment,  they 
alieMd  to  the  crown,  till  the  statute  of  t  Ja- 
cobi,  cap.  S,  took  away  that  power  also  of  con- 
^eyioig  to  the  crown:  Can  these  forfeit  the  cor- 
ponlioai?    Perhaps  we  are  sinners  all,  or  at 
least,  as  the  balance  at  sometime  or  other  may 
be  hoMen  may  be  found  too  light :    We  are 
tipon  a  point  that  goes  to  posterity ;  fear  and  fa- 
'  Tour,  wnat  may  it  do,  ana  what  may  it  not  do  ? 
If  they  may  snrrender  or  forfeit,  what  effects 
jnay  this  have  upon  ^he  whole  ecclesiastical 
«state  ?    If  this  had  been  known  in^he  days  of 
Icing  Henry  the  Eighth,  perhaps  there  would 
have  been  no  great  need  of  acts  of  parliament 
'  to  make  him  head  of  the  church,  or  to  have 
dissolved  the  monasteries.    Suppose  that  col- 
leges, hospitals,  and  other  corporations  found- 
ed for  charity,  can  surrender  or  forfeit ;  the 
present  masters  and  fellows,  and  the  heirs  of 
the  donors,  may  truck ;  what  efiect  may  this 
have  upon  them  ?   what  ways  may  they  find 
'  out  ?  Also  cities  aiid  boroughs ;  what  divisions 
and  contentions  hath  it  already  produced,  some 
for 'Surrendering,  others  for  defending,  what 
animosities  are  about  it  ?    The  end  of  the  law  is 
to  preserve  the  peace  and  quiet.     Dirisions  and 
dissentions  freonently  end  in  the  destruction  of 
both  parties.    The  citizens  and  burgesses  are, 
I  think,  three  parts  of  four  of  the  House  of 
Commons.    It  is 'considerable  what  effects  this 
mar  have  in  pariiaments,  our  laws  and  posterity 
pernaps  not  a  little  concerned  herein ;  and  if 
BO,  surely  this  is  a  great  case.     But  if  only  the 
ct^  of  London,  give  me  leave  to  see  what  the 
tU  consequences  and  mischiefs  will  be.    Argu- 
ments from  mischiefs  and  inconveniences  are 
Cvroble  arguments  in  law :  (^  saith  Littleton, 
and  my  lord  Coke  upon  Littleton.    And  men 
nrasl  be  desperate  ana  sensual,  that  despise  fu- 
ture mischiefs  and  inconveniences.    And  many 
other  places  there  cited,  Inst.  1,  11, 60. 

1.  All  their  lands  will  be  gone,  and  revert  to 
the  donors,  and  their  heirs.  By  dissolutions  of 
corporations  all  their  privileges  are  gone,  and 
their  kinds  revert  to  their  donors,  or  lords,  of* 
whom  they  ivere  holden.  Jones  190.  F.  N.  B. 
33,  k.  Inst.  113,  b. 

2.  All  their  markets,  tolk,  and  duties,  that 
they  claim  by  prescription ;  whereby  the  go- 
vernment and  the  honour  of  the  city,  the  nublic  ^ 
fafllb,  gates,  prisons,  bridf^,  and  other  edifices    determine  this  corporation  at  vrill  and  plea- 
are  in  a  great  measure  maintained.                     |  sure,  this  position  contains  enough  to  do  all. 

S.  All  the  debts  owing  to  the  city,  and  aU  ,  These  sreat  consequences,  attending  this  doc- 
dieir  personal  estate,  by  the  death  or  dissolution  .  trine  of  forfeiture,  are  reasons  to  prove  the  law 
of  the  corporation,  will  be  gone ;  but  who  shall    otherwise. 


Ittve  them  ?  Perhaps '  non  definitur  injure.' 
4,<  All  the  liberties,  and  customary  privi- 


But  saiih  Mr.  Attorney,  (if  I  nnderstand 
him)  we  do  not  inleBd'  to  destroy  ft^  coipo^ 
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•ration,  though  we  iMiy  in  our  pleading,  that  you 
have  forfeited  your .  o)d  corporation,  that  you 
hare,  without  any  lawful  authority,  usurped 
upon  the  king,  and  pray  in  our  replication,  uiat 
'  de  Libertate,  Privilegio,  et  Franchesia  ilia* 
(viz.  the  being  a  corporation)  *  abiadicautur  et 
*  excludentur/  These  ai*e  but  words  of  form, 
we  only  will  lay  the  king's  hands  gently  upon 
.it,  and  seize  it ;  but  the  corporation  shall  not 
be  destroyed  or  dissqiyed. 

I  answer,  this  is  wonderful,  and  a  great  com- 
.pliment  to  the  city,  as  I  take  it ;  let  us  nut  flat- 
ter or  deceive  one  another.  We  are  not  now 


m 

the  irregular  days  in  the  records  mentioned, 
nor  in  such  sort  of  proceedings  as  in  those  dis- 
tracted times.  Lotus  not  go  by  blind  conjee- 
lures  ofit  of  old  records,  and  bring  in  unknown 
ways.  We  are  now  in  a  duo  Warranto,  which 
as  Sir.  Attorney  truly  saith,  is  in  the  nature  of 
a  writ  of  right ;  and  a  writ  of  dght  is  the 
highest  writ  that  is  in  the  law ;  and  the  judg- 
ment therein,  and  in  this  Quo  Warranto  must 
he  conclusiYt  to  all  parties.  If  given  against 
the  defendants,  it  must  conclude  them  for  ever, 
and  dissolve  their  corporation ;  and  if  c^iven 
against  the  king,  he  shall  never  hereafter  hring 
it  in  question  for  any  cause  precedent.  Rep.  9. 
88.  Inst.  3.  S82.  495.  Coke's  JEntries  5Q7.  D. 
iiath  a  precedent  of  it.  *  Consideratum  est, 
■*  fluiod  the  defendant  de  et  in  Libertatibns, 

<  Privilegiis,  et  Franchesiis  praeid.  in  Informa- 

<  done  prcedict' specificat' nuuo  modose  intro- 

<  mittatysedabiisdempenitusexcludatur.'  The 
like  against  Ferrers,  and  the  Virginia  company, 
and  manv  others  may  be  found,  M.  SI.  Jac.  1. 
r.  9.  Tne  court  cannot  alter  the  judgment,  it 
will  be  erroneous  if  they  do.  And  to  talk  of  a 
judgment  of  a  seizure,  what  is  the  meaning  of 
it,  or  such  judgment  ?  Is  it  final  or  not  .final  ? 
The  court  must  give  a  final  judgment,  that  the 
party,  if  he  think  fit,  may  have  his  writ  of 
error.  The  court  will  not  take  any  of  your  old 
records  to  go  by,  if  any  such  are  to  be  found, 
that  MTOuld  warrant  any  other  judgment: 
Therefore  a  seizu|:e,  without  such  a  ju&ment, 
4hat  determines  the  corporation,  cannot  be  any 
way  brought  to  pass,  as  I  believe,  nor  can  1 
onderstand  in  whom,  by'  your  seizure,  you 
would  have  the  old  corporation  to  subsist. 
Ti-ansferred  from  the  persons,  in  whom  it  now 
aubsists,  I  think  is  impossible,  but  dissolved  by 
vour  judgement  it  may  be :  And  I  hope  your 
lordship  will  not  be  induced  by  singular  un- 
irarrantable  things,  that  a  judgment  should  be 
fiiven,  that  shall  neither  dissolve  the  corpora- 
tion, nor  continue  it,  that  shall  neither  be  for 
plaintiff  or  defendant,  that  shall  leave  the  cor- 
poration neither  alive  nor  dead,  but  tit  trantUu^ 
or  limbo  patrum :  A  judgment,  <  auod  capiantur,' 
4nr  *  quod  Libertates  et  Francbesise  prs^ict, 
*  seisiBntur  in  manus  Domini  Regis.'  Was  there 
ever  any  the  like  ?  What  shall  be  understood* 
hjr  it?  Shall  we  be  aflei'wards  a  corporation  ? 
dnall  our  magistrates  continue  ?  Shall  we  have 
eur  lands,  markets,  tolls,  customs,  or  franchises, 
0r  not?  Or  shall  we  be  none^and  yet  not  dis- 
aolved  ?  I  must  oonfessj  I  am  confounded  in 
these  notionst 


Next,  as  to  the  authorities  in  Utw  for  me : 
1.  I  take  it  to  be  a  great  authority  for  me, 
that  there  is  no  precedent  or  judgment,  or  book- 
case produced  or  found,  that  ever  a  corporatiQii 
was  forfeited.  It  lies  upon  the  other  side  to 
produce  it,  or  shew  it ;  and  no  doubt  they 
would,  if  there  had  been  any,  but  there  is  nooi 
by  the  authorities  tliey  cite ;  you  may  eaail j 
pei'ceive,  any  sort  would  not  be  omittea. 

3.  The  nature  of  a  corporation,    as    our 
books  do  describe  it,  shews  it  not  fi»rfeitaUe. 
I  take  it  plain   out  of  the   case  of  Sutton's 
Hospital,  and  the   other   books   there  cited* 
Rep.  10.  92.  b.  SI  £.  4.72.     A  corporatktt 
ago^e^te    is  invisible,    imroortaJ,  aud   rests 
only  m  intendment  and  consideration  of  law, 
cannot  commit  treason  or  felony,  be  out-lawedp 
excommunicate,  hath  no  soul,  cannot  appear 
in   person,  cannot  do    fealty,  cannot  be  im* 
prisoned,  nor  subject  to  imbecility  or  deatk. 
Br.  Corp.  24. 34.     Tht ]^  cannot  commit  aar 
actual  trespass  or  disseisin,  except  under  their 
common  seal,  by  command  precedent,  or  as- 
sent subsequent :  W^hen  our  oooks  say,  that 
they  are  a  body  politic,  and  rest  or  have  thcit 
being  in  inteudment  or  consideration  of  law 
therSby  is  meant,  that  they  are  by  law  enabled 
to  act  to  particular  ends  and  intents  answeralje 
to  their  ends  and  creations.    Their  ^ids  or 
creations  are  only  to  be  subservient  to  the  pub- 
lic good,  and  government,  and  preservation  of 
the  city  or  town  incorporate,  and  of  the  mem- 
bers thereof.     And  if  there  be  any  act  dooe  ]it« 
the  members,  that  are  the  active  part  of  eoai 
corporation,  to  any  other  intent,  end»  or  pur? 
pose,  this  is  not  the  act  of  the  corporatioa,  but 
of  the  particular  members,  and  they  only  are 
answerable  for  it.  And  as  to  particular  ofiencci 
and  miscarriages  in  tliis  case  alledged,  it  can- 
not be  denied,  but  that  the  particular  menibert 
are  answerable  for  it ;  and  if  thevy  then   ac- 
cording to   all    books,  they  ou^nt  not  to  be 
doubly  charg'eable  or  answerable  m  both  capa- 
cities.   And  the  ailment  cited  out  of  Bagg's 
case,  of  a  freeman  convict  of   perjury ;  and 
thereupon  disfranchised,  doth  not  prove,  that 
they  snail  be  punished  in  a  double  capacity  ; 
for  the  corporation  is   not  ther^y  punished, 
but  preserved.    The  being  of  a  body  politic  is 
only  a  capacity,  and  in  resemblance  of  a  natu- 
ral oody,  and  uo  more  forfeitable  Uian  a  natu- 
ral body.     It  is  seizing  and  forfdting  of  liber- 
ties, that  we  meet  with,  that  is  $uch  as  are  ge- 
nerally spoken  of;  as  markets,  courts, juris- 
dictiotts,  and  the  like :  And  in  the  old  records, 
by  seizing    the   liberties  of  a  corporation  is 
meant  the  taking  from  them  their  officers,  and 
putting  in  others  upon  them  for  a  time.     But  a 
forfeitmg,  dissolving,  and  determining  the  body 
politic,  never  was  yet  done  or  known,  nor,  as 
reasonable  to  believe,  ever  entered  in  any  man's 
thoughts  till  now  ;  for  I  have  already  shewn, 
that  offences  and  miscarriajnes,  that  were  com- 
mitted by  the  corporations  in  those  troublesome 
times  of^E.  1,  £.  2;  and  R.  2,  for  which  their 
liberties  were  seized,  were  not  fbrieitares  and 
determinations  of  those   corporations  ;  they 
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all  remaii^  corporations  by  prescription  to  this 
day :  And  I  have  also  taken  notice,  •  that 
die  acts  of  parliament,  that  were  made 
in  the  succeeding  kings  reigns,  of  H.  4, 
H.  5,  and  H.  6,  are  only  acts  of  confirma- 
tion to  the  cities  and  boronghs  of  their  liberties 
and  privileges.  From  that  time  till  within 
these  three  years,  I  believe  it  never  entered 
into  any  man^s  thoughts,  that  a  corporation 
was  forfeitable  ;  for  further  proof  whereof 
divers  other  statutes,  and  the  whole  series  of 
matter  is  argument. 

The  statute  15  Hen.  6,  cap.  6,  that  provides 
against  abuses  and  exactions  made  by  societies 
incorporate,  by  their  by-laws  and  ordinances, 
and  appoints  a  forfeiture  of  10/.,  and  of  their 
power  to  make  by-laws  :  To  what  end  should 
this  be,  if  the  corporations  themseiTe»  were  fiir- 
feited,  or  thought  so  to  be  ? 
'  The  statiite  of  19*  H.  7,  eapv  7,  recites  the 
statute  of  H.  6,  and  the  exactions  and  abuses 
by  fellowships,  by  their  by-laws  and  ordi- 
nances ;  and  appomts  a  penalty  of  40/.,  if  they 
exact  money  by  an  unlawful  and  unwarrantable 
by-law,  not  examined  and  signed  by  the  chan- 
cellor and  chief  justice. 

The  statute  of  la  H.  7,  c.  6,  sets  forth 
grievous  exactions  by  the  fellowship  of  mer- 
chant adventurers  by  their  by-laws,  andim- 
poseth  a  penalty  for  the  future. 

ThesUtute  22  H.  8,  4.  28  H.  8,  5,  shew  like 
«xadtions  by  corporations  upon  a[>prentices  by 
their  ordinances  and  by-laivs,  provides  remedy, 
aud  Enacts  penal! }r.  If  in  those  times  it  had 
been  thougnt  or  imagined,  that  a  corporation 
had  been  forfeitable,  every  of  these  offences 
Jbrfeited  it,  what  need  farther  remedy  ?  In  the 
case  of  Hoddy  and  Weehouse,  of  excessive 
toll  by  the  town  of  Northamptom,  Moore  474. 
S9  £liz.  In  the  Quo  Warranto  against  a  cor- 
poration, though  the  question  was  concerning 
.Uieir  taking  toU,  and  whether  the^  had  for- 
feited their  market,  or  only  their  toll;  no 
thought  of  forfeiting  their  corporation  was 
•aver  mentioned.  So  that  1  think  I  may  con- 
clude with  the  tumultuous  times  of  £dw.  1. 
£dw.  2,  and  Richard  2,  what  was  then  done, 
doth  plainly  shew  the  corporations  were  not 
forfeit  or  dissolved :  That  by  all  the  acts  of  par- 
liament, and  proceedings  in  almost  all  the 
reigns  of  any  length  or  duration,  from  that 
time  to  this  very  case,  the  opinions  and  thoughts 
af  men  were  otherwise ;  as  by  the  statutes 
and  transactions  appear :  Not  one  opinion, 
book,  or  authority,  produced,  or  to  be  found. 
The  great  concern  not  only  of  this  great  city, 
.but  of  all  other  cities,  towns,  and  corporations, 
acclesiastical  and  temporal,  all  depend  upon  it. 
And  which  is  more  than  all,  the  very  govern- 
ment by  law  established  will  be  in  great  danger 
•f  alteration'  by  it. 

I  have  areued  long,  and  tried  your  lordship^s 
patience  ;  the  weight  and  leng^ii  of  the  case, 
and  rareness  of  the  matter,  there  never  having 
been  the  like  before  in  anv  a^e,  will,  1  hope, 
excuse  me.  But  besides  tne  whole  frame  and 
finvidatioiii  that  thaotber  fide  have  kud^  being 


all  built  upon  general  undigested  notions,  as  I 
take  it,  viz.  that  abuser  or  misuser  of  libertiea 
forfeits  them,  without  distinguishing  betwixt 
one  thing  and  another ;  that  the  words  fo^- 
feiting  and  seizing  liberties,  found  in  old  re^ 
cords,  should  be  authorities  to  prove  forfeiting 
corporations  or  beings  of  the  body  politic, 
though  no  such  thing  then,  or  at  any  time  since^ 
till -very  lately,  was  ever  thought  on  or  ima- 
gined :  It  was  necessary  for  me  to  open  and 
set  forth  these  general  notions,  and  to  explain^ 
and  distinguuh  ;  which,  I  hope,  I  have  done, 
that  it  may  appear  what  the  sense  of  them  Is, 
how  far  they  agree  with  law  and  justice,  and 
how  &r  not.  And  if,  in  the  doing  hereof,  or 
in  the  setting  out  the  repuj^nant  or  inconsis- 
tent matters  or  opinions  arismg  in  this  case,  to 
maintain  this  Qxto  Warranto,  1  have  expressed 
myself  in  any  other  manner  than  became  me,  I 
humUv  beg  pardon  for  it ;  and  that  it  may 
not  renect  upon  the  cause,  nor  prejudice  it. 

Upon  the  whole  matter,  if  this  informatk» 
brought  against  the  body  politic  for  usurping  to 
be  a  body  politic,  ought  to  have4»een  brought 
against  the  particular  persons ;  if  it  be  repug- 
nant or  contradictory,  that  a  corporation  call 
usurp  to  be  a  corporation  ;  that  a  body  politic 
or  being  can  usurp  to  be  a  body  politic  or  being 
before  it  had  a  bein^,  or  to  be  that  same  body- 
politic  or  1x»ng,  whicii  it  was  when'  it  did  usurp ; 
if  forfeiting  a  franchise,  or  liberty,  .or  other 
estate,  cannot  determine  or  rest  that  franchtsa 
or  estate  in  the  king,  till  the  forfeiture  appeftr 
on  record  ;  then  the  old  corporation  suppoMl 
to  be  forfeited,  if  it  were  so,  did  notwithstanding 
and  yet  doth  continue  in  being,  there  being  na 
record  to  determine  it ;  and  consequently  that 
which  is  pretended  a  new  one  by  usurpation,  is 
impossible.  If  by  seizure  into  the  king's  hands 
(as  pretended^  the  continuance  of  the  corpora^ 
tion  be  intencled,  how  inconsistent  is  it  with  law 
or  justice  to  continue  any  thing  in  the  kingv 
that  is  wrongfully  usurped,  and  the  paities  ta 
be  punished,  fined,  and  committed  for  usurpingp; 
If  Mr.  Attorney's  replication,  taking  issue  upon 
our  prescription  to  be  a  corporation,  and  gomg 
over,  and  allcdging  several  distinct  causes  of 
forfeitures,  cannot  by  law  be  maintained,  and 
in  the  example  doth  mtroduce  a  way  to  bring 
all  men's  estates  subject  to  Mr.  Attorney's  win 
and  pleasure,  (for,  let  any  man's  right  be  as  good 
as  can  be,  it  will  be  scarce  possible  to  defend  it, 
if  such  pleadings  as  in  his  replication  be  allow- 
able by  law)  then  be  the  matter  in  law  as  much 
against  us  as  possible,  yet  Mr.  Attorney  caa 
have  ho  judgment  for  him  upon  this  inrorma* 
tion.  Next,  supposing  the  information  all  good 
in  law  ;  yet,  if  the  juclgments,  records,  and  au* 
thority,  that  have  been. cited  by  them  for  sei* 
zures,  do  plainly  shew,  that  seizures  and  for« 
feitures  are  very  different  in  their  natures; 
that  the  corporations  all  continued  notwith- 
standing the  seizures  ;  and  the  seizure  was 
only  the  king's  putting  in  mayors  and  officers 
to  act  in  them,  instead  of  others  elected  or  con- 
stituted by  the  corporation,  and  they  remain 
Garporatipii9,  by  prescription  to  this  day^  and 
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Hercr  were  forfeited,  difisolved  or  determiued 
by  such  seizures  ;  it'tlic  general  authorities  in 
books,  that  the  misusing  or  abusing  a  franchise 
be  truly  applicable  to  franchises,  (that  are  estates 
and  interests  gr^^ntable  or  conveyable  from 
man  to  man^  and  uc\  er  were  intended  of  such 
A  thing,  as  is  rather  a  capacity  or  being  than  a 
franchise ;  if  there  be  no  case,  or  precedent,  or 
opinion  to  be  found  for  it  ;  if,  on  the  contrary 
tlie  particular  case  cited  prove,  that  where  the 
corporations  have  by  miscarriages  forfeiled 
particular  franchises,  they  do  not  forfeit  tiicir 
corporations  ;  if  there  be  scarce  any  corpora- 
tion in  England,  that  have  not  at  some  time  or 
other  done  something  they  shoulii  not,  or  omit- 
ted to  do  someiliing  they  shouhi,  and  thereby 
forleited  their  corporation,  and  consLK|uent] y 
all  are  usurpers,  and  their  corporate  acts  since 
done  all  void ;  it' the  corporation  here  hath  done 
nothing,  but  that  ihe  mayor,  aldermen,  and 
common  council,  are  only  delegates,  deputies, 
or  ministers  of  the  cerporatiou  for  particular 
purposes ;  iX  servants,  deputies,  or  delegates 
do  tnat  which  they  have  no  authority  to  do, 
they  must  answer  for  it  in  their  own  persons ; 
but  their  masters,  or  those  that  deputed  or  de- 
legated them  for  another  purpose,  the}'  are  inno- 
cent ;  they  shall  not  suffer  by  it,  though  no 
acts  of  parliament  had  been  in  tne  case  ;  if  the 
acts  of  parliament  against  seizing  the  liberties 
of  the  city,  for  or  by  reason  of  any  miscarriage 
of  their  omcers  or  ministers,  extend  to  these 
acts  of  the  mayor,  aldermen,  and  common 
(council ;  if  so  bo  that  tliesc  acts  were  the  acts 
of  the  corporation  ;  yet,  with  submission,  if 
they  have  shewn  a  good  and  legal  right,  by 
their  custom  and  title,  to  make  by-laws  for  re- 
gulating and  settling  the  markets  and  tolls,  and 
uiat  which  they  have  done  be,  as  pleaded,  rea- 
sonable, and  that  tliere  was  /reasonable  ground 
at  that  time  for  their  petition,  which  they  have 
act  forth  ;  if  all  these  particulars  that  I  haVe 
DOW  summed  up  be  against  me,  then  judg- 
ment must  be  against  me,  though  I  know 
not  what  that  judgment  can  be.  lint  if  any 
one  of  these  particulars,  thus  re|)eated  be  for 
<ne,  and  a^i^ainst  Mr.  Attorney,  then  Mr.  At- 
torney can  have  no  judgment  against  the  city  ; 
but  jndfifment  must  be  for~  them ;  which 
I  humbly  pray.* 

*  The  conclusion  of  Mr.  Pollexfcn's  Argu- 
ment, and  what  afterwards  passed  in  court 
upon  this  case,  is  thus  given  in  the  All  Souls* 
MS.  mentioned  in  a  Note  in  p.  823. 

My  lord ;  1  cannot  well  tell  what  it  is  Mr. 
Attorney  would  have,  I  have  considered  as 
YreW  as  I  am  able,  and  I  b^  his  pardon  if  I  do 
not  rightly  take  things.  He  would  not  bare  a 
judgment  upon  this  corporation  to  dissolve  it; 
that  is  a  kind  of  indecent  word,  he  would  have 
something  or  other  that  should  do  the  work, 
and  he  calls  it  a  seizure.  Pray  let  us  then 
consider  and  understand,  if  we  can,  what  he 
means  by  this :  W  ould  he  hare  it  to  be  for- 
feited, and  would  be  have  it  not  to  remain  a 
ooiporatioft}  aodyeti^aaid  be  not  bare  itj 


THE  next  tem,  riz.  Trinit.  35  Car.  t. 
([Chief  Justice  Saunders  dying  the  day  ofdM 
jud^ent  given,  or  the  next  day  after)  Mr* 
justice  Jones,  Justice  Raymond,  and 


solved?  what  would  he  have?  3Iy  lord,  a 
seizure,  without  such  a  judgment  as  will  de- 
termine the  corporation,  is  no  way  to  be 
brought  tq pass,  as  1  believe,  nor  can!  und^w 
stand  in  wnom,  by  your  seizure,  you  woold 
liave  the  corporation  subsist,  I  Uiink,  trans- 
ferred from  the  persons  in  whom  it  now  sid>» 
sists  to  otliers,  is  as  altogether  impossible,  as 
that  a  man  that  is  in  bis  natural  capacity  can 
transfer  that  capacity'.  And  this,  as  I  appre- 
hend, strikes  at  all  that  has  been  said  by  way 
of  argument,  but  dissolved  by  your  judgment 
that  it  may  be,  but  God  ibrbid  that  it  ever 
should. 

My  lord,  we  do  all  agree  it,  that  tbts  is 
of  that  natin-e,  that  in  itself  so  differs  iVoni 
other  franchises,  that  it  is  neither  grantahle, 
nor  transfeiTable,  nor  removable  from  one  t» 
another,  it  is  as  the  person  of  a  man.  Then 
let  us  bethink  ourselves  what  Mr.  Attorney 
would  have  and  speaks  tor :  does  he  intend  tlic 
corooration  should  remain  in  beinff  still?  If  it 
shall,  how  long  shall  it  remain  ?  The  judgmrat 
must  be  final  some  way  or  other,  because  tfaa 
party  may  have  remedy,  and,  if  he  see  caasc^ 
bring  a  writ  of  error,  if  he  have  a  mind  to  k  ; 
but  the  judgment,  it  most  be  final,  and  if  it 
must  be  final,  if  it  does  not  determine,  wlMie 
shall  it  set  the  corporation?  Shall  it  leJ^veil 
where  it  found  it?  No,  Mr.  Attorney  ar«iH 
endure  that,  why  then,  let  him  tell  na  wbem 
he  wonld  have  it?  If  it  must  continue,  kil 
transferrable  ?  No,  for  if  the  king  make  •■•» 
thcr  corporation  to  day  of  the  same  nanoe,  ll 
cannot  succeed  to  the  old  one  as  you  sae 
before. 

Can  it  be  in  the  king  ?  Can  the  king  art  in 
it?  No  man  can  say  that  neither:  So  that  I  do 
not  understand,  I  must  confess,  what  it  is  Mr 
Attorney  would  have :  If  be  would  have  it  to  ba 
dissolved,  that  must  be,  I  think,  by  your  judg- 
ment :  if  you  do  give  judgment  against  us, 
then  there  is  an  endof  it,ana  the  consequences 
are  not  fit  to  be  mentioned ;  they  are  better 
understood  by  the  little  that  has  been  said,  tbsoi 
furtlier  enlarged  on.  But  that  Mr.  Attoniey 
is  against,  he  would  not  have  that  by  any 
means,  and  we  shall  neither  be  in  heaven  nar 
in  hell,  but  in  purgatory  ;  I  know  not  wbero 
else  he  would  have  us. 

My  lord,  I  must  confess  I  know  tbat  I  mm 
in  a  great  case ;  and  if  in  this  last  exprmmm 
I  have  spoken  any  thing  more  lightly,  or  odier* 
wise  than  I  should  have  done,  I  beg  yoar 
pardon. 

Lord  Chief  Justice.    No,  no,  by  no 
you  ha\e  taken  a  great  deal  of  pains  truly. 

Mr.  Pollex/en,  My  lord,  1  have  opened 
matter  as  freely  and  as  pUunly  as  I  can,  all  tbo 
things  that  stands  betwixt  us  and  time  old 
records,  and  what  the  meaning  ia  of  seizii^ 
fuid  forl«itiog  libertiea.    If  i(  ba  tbe  totimHag 
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WHheM,  bdnig'  in  court,  jtt'stice  Jones  pro* 
iij>tiB€ed  the  jo^rnent  of  the  court,  and  justice 
Rayn^ond  and  justice  Withens  affirmed,  that 
tfhief  ju£tlioe  Saunders  was  of  the  same  opinion 
with  mem,  and  that  they  all  agreed, 

^ '  ■     — -      ■'    I  ..  -I  ■         .        I.I 

of  the  corporatioDs,  there  is  not  one  of  those 
corporations  in  En^and  at  this  day,  which 
there  is  no  one  will  undertake  to  affirm.  It  is 
imposBible  that  these' should  be  continued  the 
<ila  corporalionfe  when  they  were  dissolved  and 
determiaed.  -  And  it  is  impossible,  in  onr  case, 
ifaat  thir  corporation  should  be  in  being,  ami 
yet  utsurped,  and  if  so  be,  it  be  already  for- 
feited, and  we  have  usurped,  it  is  no  reason  to 
eontimie  it  then.  For  it  a  parcel  of  men  do 
vsurp  to  oontinne  a  corporation  that  is  in  law 
diflsoWed,  that  were  unreasonable,  so  that  what 
Mr.  Attoniey  would  have  at  the  end  of  this 
sittt,  I  cannot  well  tell,  for  if  yon  pray  judfif- 
ment  against  as  that  the  corporation  should  be 
ttasdh^  that  may  be' done,  and  the  conse- 
^ttenoea  ai%  what  I  have  told  you :  If  yon 
inymxy  thiRflf  else  against  us,  that  can  never 
be  upon  ineeonl.  Therefore  in  this  case,  what 
I  have  to  do  is,  but  humbly  to  leave  it  to  the 
eonsideration  of  the  court  as  a  thing  of  the 
greatest  consequence  I  ever  had  to  do  in,  and 
fiiat  ever  came  into  judgment  here,  and  upon 
liie  whole  i  pray  that  either  Mr.  Attorney  may 
enter  a  Nolle  Proseqni,  or  else  that  there  may 
he  judgment  entered  for  the  defendants. 
•  Mr.  Attorney  General,  And  I  pray  your 
jndgment  for  the  king,  and  I  will  take  care  to 
entfer^such  a  judgment  as  I  will  stand  by  for 
liwv. 

:  Lord  Chief  Jrutiee.  Truly  I  think  as  much 
iKtf  been  said  in  it  as  is  possil^e  for  the  case  to 
bear,  even  to  every  little  minute  thing  on  the  one 
aide  and  on  the>otner,  and  a  great  deal  of  pains 
has  been  tdsen  by  both.  Mr.  Attorney,  I 
•oppose  you  do  not  desire  tor  the  king  any 
move  arguments,  nor  they  neither  that  are  for 
the  defmiants. 

Mr.  PoUexfen.  My  lord,  there  are  other 
eouBsel  for  the  city,  and  if  your  lordship 
please  to  bear  them  it  is  very  likely  there  m 
more  to  be  said  by  them  ihan  I  have  done. 

Mr.  Justice  Jones.  Indeed  I  do  not  think 
that,  Mr.  PoUexfen,  that  more  can  be  said 
tlian  has  been. 

f  Lnrd  Chief  Justice.  But  this  is  one  thing, 
Mr.  PoUexfon,  that  I  would  say  to  you  upon 
vour  argument,  what  a  grievous  thing  would 
U  be,  if  ao  be,  the  being  of  a  corporation  liaight 
be  fotieited  or  diftsolved,  because  say  you,  it 
is  possible  that  all  the  corporations  m  £ngland 
may  be  dissolved  because  they  may  have  com- 
mitted such  things  that  roav  fale  forteitures.  We 
must  put  the  scales  equal  on  both  sides.  Let 
tts  then  consider  on  tlie  other  side,  whether,  if 
eobe  that  it  should  be  taken  for  iaw,  thata 
corporation  ia  indissoluble  or  cannot  be  dissolv- 
ed ror ,  any  crime  whatsoever,  then  those  two 
things  do  not  follow ;— First,  you  will  shut 
•ut  die  king's  duo  Warranto,  let  him  have 
vhat  re«mhe  c«ii  fw  it|  or  let  tb»m  do  what 

vot.  YIIU 


1.  Iliat  a  corporation  aggregate  might  be 
seized.  That  the  statute  28  E.  3,  cap.  10,  is 
express,  that  the  franchises  and  liberties  of  the 
cit}^  upon  such-defaults,  should  be  taken  into 
the  king's  hands.    Mud  that  bodies  politic  may 

they  will :  And  in  the  next  place,  you  have  set 
up  so  many  independent  commonwealths.  For 
it  a  corporation  may  do  nothing  amiss  whatso^ 
ever,  what  else  does  follow,  fur  now  I  am  not 
upon  the  point  whether  this  corporation  has 
done  any  act  that  is  amiss,  but  conadering 
your  argument  in  general,  when  you  make  it 
a  thing  of  such  ill  consequence  that  a  cornora-; 
tion  should  be  forfeited  by  any  crime ;  out  I 
say  now,  to  put  in  the  other  scale  the  mischieft 
that  would  follow,  if  so  be  by  law  a  corpora- 
tion might  not  be  dissolved  for  one  fault  or 
another :  But  let  them  do  what  they  would,  it 
should  still  remain  a  corporatioii.  Then  it  is 
plain,  they  are  so  many  commonwealths  in- 
draendent  upon  the  king,  and  the  king's  Qua 
Warranto  is  quite  shut  out,  that  is  mighty  con- 
siderable. .For  a  man  to  make  an  argument 
and  to  say  it  would  be  very  mischievous^  in  • 
convenient,'  or  worse  to  the  city  of  London,  if 
a  judgment  should  be  given  against  it,  is  not 
to  eovern  us,  and  for  ought  that  I  see,  Mr. 
Pofiexfen,  you  have  argued  yourself,  and  that 
very  stron^y,  that  if  judgment  be  given  for 
the  kiiig  in  this  case,  it  must'  be  no  other 
than  that  they  beonsted  of  their  ihmchist?. 

Mr.  Follexfen,  Sure  enough,  my  ioid,  it 
can  be  no  otherwise. ' 

Lord  -Chirf  Justice,  Now  you  say  there 
would  be  a  mighty  great  uiconveiiience  and* 
mischief,  and  we  cannot  tell  what  niay  come 
of  it,  tf  this  judgment  he  given  against  London 
and  its  corporation ;  surely  we  are  not  to  be 
guided  altogether  by  what  is  convenient  or 
what  is  not  oonvdnient ;  what  we  are  to  look 
at  principjolly  is  what  the  law  is^  for  that  wajr 
the  law  goes,  we  must  ^ ;  and  we  presume 
and  know  that  the  law  is  wiser  than  we  are, 
and  that  the  way  that  the  law  has  settled  ha« 
the  least  inconvenience  in  it.  But  I  could  wish 
with  all  my  heart  that  it  might  not  come  to 
that.  1  do  believe  no  body  nere  wishes  this 
case  'should  come  to  judgment,  but  certainly 
for  those  things  they  must  not  stand'  in  our 
way ;  we  must  consider  the  right  of  the  case 
according  to  law,  and  deliver  Our  opinions. 
For  your  pi'ecedents  of  all  sides  we  do,  that  is, 
I  do,  and  all  my  brothers  desire,  weliave  them 
to  peruse ;  and  pray  let  us  have  them  on  both 
sides.  We  cannot  say  any  more  at  present, 
though  it  is  pretty  bard  upon  my  brother 
Withins,  foi:  he  h&s  heard  but  one  argument. 

Mr.  Pollexfen.  If  it  be  your  pleasure,  we' 
will  argue  it  again  for  the  city. 

Mr.' Justice  Jloi/m^mo^.  You  have  had  the 
advantage  of  arguing,  last ;  it  is  not  desired  by 
the  king's  counsel.  ^  f 

Mr.  FoUerfen,  I  submit  it  to  you ;  it  is  a 
great  case,  and  a  case  that  is  smgular ;  but 
every  day  will  biinff  more  like  it. 

Mr.  Hecordfr,    1  ooafew  tbon  ug  ^fP!^ 
4M 
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offcud,  tod  be  pardoned,  appeiirs  by  1^  ^- 
iieral  article  of  pardoD,  12  Car.  8,  wbcreby  oor- 
poratioDS  are  pardoned^  crimes  and  oflfeoces. 
Atd  the  act  for  rei^Iatinff  corporations,  13 
Car.  ^,  which  prondies  £at  no  corporation 
shall  be  aroided  for  any  thing  by  them  mis- 

niany  expresstouis  of  aggravation  used  in  the 
replication,  but  am  sure  no  instance  can  be 
shewn  of  a  case  of  the  like  nature. 

Mr.  Attorney  General.  If  ever  y2>u  can 
shew  me  that  the  city  of  London  has  done  such 
^travagant  ill  things,  I  will  undertake  to  shew 
you  a  precedent  tor  it. 

Mr.  Recorder,  in  the  time  of  the  late  rebd- 

lion,  were  there  not  iU  things  enough  done  tihen  ? 

.  Mr.  Attorney  General.     None,  considering. 

the  circumrtances,  like  those  that  have  been 

kttely  done. 

Mr.  Justice  Jones.  For  my  part,  I  deciire  as 
great  light  in  this  case  a?  I  can  possibly  hav^, 
Before  I  g^ire  my  opinion. 

Mn  Att^omey  General,  WUI  vour  lordship 
be  pleased  to  appoint  some  time  for  yojnr  judg- 
ment? 

'  Lord  Chief  Justice,  That  is  too  hard  for  us 
^  to  do  now. 

Mr.  Attorn^  General,  I  propose  it  only 
to  your  lordship  to  take  your  own  time,  when 
yon  please. 

Lord  Chirf  Justice  Mr.  Attorney,  if  yon 
move  us  some  time  towards  the  end  of  the 
Term,  possibly  we  may  say  somewhat  more, 
or  it  may  be  not ;  we  are  not  sure :  it  is  a  busy 
lime,  and  we  hare  li  great  many  things'  to 
iSonsider'of. 

Mr.  Justice  Jones.  Certainly  no  man  can 
lliink  that  whem  we  have  so  mucb  business,  we 
can  applv  our  thoughts  to  consider  of  snch  a 
weighty  husiness  as  tliis  is. 

dr.'Justiceiiaj^^um.i.  Thei«  ai«  a  g»aft 
many  preoedepts  to'be  hwked  into,  and  we 
cannot  study  in  Term  time. 

Mr.  Justice  Jonei.  Tlie  consequences  of  the 
case  are  of  fliat  nature,  that  truly,  .without 
great  consideration,  I  cannot  give  judgment. 

Mr.  Justice  Withins,  It  has  been  very  wdl 
argued  truly  on  both  sides. 

Jjord  Chief  Justice,  Certainly,  all  that  can 
he  said  has  Seen  said,  and  the  truth  of  it  is, 
you  that  are  of  the  defendants*  side  have  taken 
as  many  exceptions  to  die  intbnhation  as  tliere 
^re  lines,  if  not  words.  So  that  if  I  can  hj  my 
notes  reooRect  but  one  half  of  them,  I  shall 
think  I  go  a  great  way ;  for  yon  have  kt  no- 
thing ^o  by  that  lay  in  your  way^ 

Mariis^  18mo  Jttnu,  1683. 
in  Banco  Regis : 

DoMINVS'IIeX  v.  CiVlTATEM  LONDON. 

Mr.  Justice  Jones,  Mr.  Attorney  General, 
will  you  move  any  thin^f  ? 

Mr.'Atiom^  UeneraL  My  lord,  last  term 
vott  ivere  pleased  to'  appMt  Uiis  dw  to  give 
judgment  in  the  Quo  Warranto,  I  tamably 
pray  your  judgment  in  it. 


done  or  ^^mittod  to  be  done,  shews  aka  tbU 
their  charters  may  be  ayotded  for  tbll^i  by 
them  misdone,  or  omitted  to  be  done. 

2.  That  exacting  and  takinfg  money  by  tba 
pretended  by-hiw,  was  extortion,  ana  a  tor* 
feiture  of  tbe  franchise  of  being  a  eorpoiatisDi 

^^m:        I    a         I      I       I  in ■  -       -  -ft      *  -  -^ ^^'^    ^m — r*^  * 

Mr.  Justice  Jones.  Mr*  Attomy  Geacni 
hath  exhibited  an  lnfoorau4ioo  in  this  oaait 
against  the  mayor,  oommonaity,  and  dtiKBi  off 
London,  and  thereby  obaigeatMn  forosvpiBg 
upoti  the  king  witbont  any  ^hrraot «  imi 
grsMt,  forthespaceof  auMBlhorniorelieM 
the  exhibiting  the  infonnalion,  diveft  liberties 
and  franchises  within  iSke  city  of  Lmdoa,' 
namely  to  be  of  themaelireB  a  bodyoaponlB 
andpolitic  by  the  name  of  nsayor,  eomnawMty 
and  citiseos  of  the  city  of  Londan,  and  by  M 
name  to  plead  and  m  impleaded  widi  set cnl 
other  liberties,  which  because  noit  nowexpreflif 
in  judgment  before  us,  I  shaB  not  mentim. 

Tothisthedefendatrtai^leadthiit  thecir|f«f 
London  is  and  itas,  time  out  of  mind,  an  amnsl 
cityi  and  that  the  citisena  of  tliat  cby  are,  mi 
for  the  time  aforesaid  ha? e  been  a  body  co^is- 
rate  in  deed  and  namn,  hy  ihe  namo  af  ds 
mayor,  commomdty  and  citiaeda  of  the  dtf  of 
London,  and  hy  virtue  of  that  name,  forai  thit 
time  have  impleaded  and  bean  kafkmkL 
Then  they  plesA  the  confirmalion  of  theif 
libertieaby  llhgnaCharta  and  other  chirten 
of  several  Jongs,  and  hmoogst  odters  of  bis  na- 
jeaty  that  naw  is,  and  condode  by  Aat  wtr- 
rant  ihey  cJaim  and  have  used  for  aU  the  tana 
in  the  infomation^  diat  Kberty  and  iranehise  C» 
be  a  body  politic  by  that  name,  and  then  ti»« 
vferse  that  they  have  ustirped  or  do  usnrp,  that 
iranchise  npon  the  king,  during  die  time  in  lM 
infonnation. 

TodiiaMr.  Attorney  taking  hy  proCedite 
that  the  citizens  of  London  were  not  a  corpn^ 
tion  time  out  of  mind,  by  the  name  of  tiw 
mayor,  eommonal^,  and  cilizeua  of  die  eiiy 
of  London,  traverses  it,  and  for  plea  sajrs,  tbd 
the  maTor,  eommoAalty ,  and  ciliasens,  assoanif 
upon  tnenaselvea  to  be  a  body  politic,  aad  tl 
bav£  power  to  assendile  theBBselvea  to  waks 
by-lajrs  and  ordinances  not  cdntraty  to  lbs 
laws  of  the  kingdom,  for  the  better  goveriai^ 
the  city  and  the  oitiaena,  and  the  ke«^g  thtf 
kind's  peace  therein,  did  upon  preteaet  thaao( 
bntinaeed  respecting  their  own  private  giia 
and  nrofit,  and  contrary  to  the  trust  reposed  tf 
a  body  politic,  assome  an  nnlawfol  nowea  t^ 
levy  money  of  the  king's  subjects  to  mat  otm 
use,  and  in  prosecntioil  and  exeeulion  of  tbd 
illegal  and  ui^st  power,  they  did  make  sad 
pnmish  a  law  to  levy  money  o/the  kmg's  sub- 
jects,, aa  well  foreign  as  odim,  icauilwf  * 
die  publks  maikcta  within  the  city  widi  nuBT 
provisions,  chargingthem  wtth  the  paymoAw 
aeveral  particular  rates  and  smna  lir  moatf 
mentioned,  to  be  imposed  npon  all  comen  ts 
the  marketowithprovisktoS'to  be  ioM,Wbe» 
tfaer  they  ssO  or  not  sdl,  anduaooretolW 
pay,  to  be  put  out  of  the  marloA.  Thatbypfo- 
tsBtoftUa  Jaw,  diey  hate  far  dNkowp  (RViJt* 


libeUoii8,.i«idUMi  onkbg  it  aod  piibiishiog  it  a 
forfeiifve.  . 

.  4.  Iliitt  ^  act  cf  the  cominoa  couiicil  was 
the  aot  «f  toe  OQifaratMn« 
5.  That  the  n^atter  set  forth  in  the  record  did 


«w*« 


»of.eami$e  or  «f<Md  thote  foifeilwea  set  fbrdi 
in  die  Jefdication;. 

6.  Tli4t  the  information  was  well  founded. 

And  gare  Judgment,  That  the  franchise 
should  &  seized  into  the  king's  hands,  but  the 
entry  thereof  respited  till  the'  kiiiif's  pleasune 

frw^i^  of  those  charges,  they  haye  had  and 
OB^  to  have  reaionaBle  tolls,  rates,  and  sunhi 
of  money  of  all  persons  ao  coming  to  the 
mafcketa  fi>r  stalls  and  such  aooommoda^ioiis 
for  the  selling  of  provisions.  That  tilne  out  of 
mmd  ther^  has  been  a  obmmbn  council,  con- 
sisting of  the  mayor  and  aldermen  qf  the  dty 
and  pi  certain  freemen  not  exceeding  350  an- 
nually elected  and  called  the  commons ;  that 
by  customs  within  the  city  time  out  of  mind, 
the  said  common  council  have  made  and  us^d. 
to  make  by-laws  for  the  regulation  and  go- 
remment  of  the  markets  and  appointing  nlade 
and  time  for  them,  and  for  assessing  anq  re- 
dacinrto  certainty  the  tolls  and  rates  to  Ife 
paid  by  persons  coming  to  the  markets  for 
such  accommodations  there,  so  as  such  laws 
should  n<>t  be  contrary  to  the  laws  of  the  land. 
That  this  eostoni.is  confirmed  by  *Magna 
Charta  1  £;  3,  7  H.  ^.  That  after  th%  burn- 
ing of  the  city,  and  the  alterations  thereby, 
divers  controvenies  and  questions  did  ari^ 
about  the  markets  and  the  tolls ;  that  th^ey  d^d 
make  the  or^nai^ce  by  which  the  rates  and 
tolb  charged  m  the  replication  were  ordered  to 
be  paid.  And  then  they  say  those  rates  were 
reasonable  to  be  received,  and  thoee  were  all 
the  sums  thiil  were  received,  and  that  therk^  is 
no  ordinance  for  raising  money  in  any  oth^r 
manner,  made,  ^s  to  the  other  breach  ai- 
signedv  that  is,  ^e  petition,  the  mayor;  com- 
monalty, and  citizens  say  in  their  r^oindier; 
there  was  a  plot  agamst  the  lite  of  the  klnr 
and  the  Protestant  religidn,  and  they  set  form 
ati  Uie  proceedings  upon  it,  the  several' at- 
tainders and  impeachments,  of  the  lords  in  the 
Tower,  in  parliament  depending,  the  kirigfs 
proclamation  declaring  the  dangers  of  the  Plot, 
the  proceedings  for  the  trial  of  the  lords,  and 
divers  hills  for  the  preservation  of  the  kin^s 
person  and  the  Protestant  religion  h^pofi  and 
depending  in  that  partiament,  the  aftrigfatment 
of  the  people,  a  petition  from  som^  of  them, 
and  that  thereupon  the  mayor,  aldermen,  and 
ocamnon  council,  in  ooomion  council  voted 'a 
Petition  to  be  presented  to  the  king  in  the  ' 
namie  of  the  mayor,  aldermen  and  common 
council^  which  they  set  forth  in  hac  t«r&9, 
and  aliuerwards  caused  it  to  be  printed ;  and> 
this  they  say  was  to  allay  the  fears  and  trou- 
bles <^tne  citizens,  that  is  the  said  Petition  hi 
the  repttcaiion  mentioned,  and  they  deny  any 
odiOT. 

To  this  there  is  a  demurrer  jomed  aa  also 
there  is  to  the  other ;  after  that  Mr.  Attorney 
has  shewed  that  the  markets  ace  not  at  their 
charge,  biit  are  by  act  of  parliament  mm- 
taiaed  by  the  puUic  charge,  oy  an  inquisitiaii 
upon  coals,  and  so  the  whiojte  arrests  upon  a 
^murrerupon  those  pteadbgs. 


lucr^f  (Bfacted  and  levied  yeiirlv  ^5,000/.  of 
^h^lfjqg^  sUl^eQta  and.  convertea  the  same  to 
thcL  own  use,  and  this  is  alledged  to  be  id  sub- 
version ^'the  good  government  of  the  city,  to 
the  nppresaing  and  ioApOverisbing  of  the  kinj§f's 
Bol^^e^ts  coming  to  the  metrkets,  to  the  raising 
of.the  prices  of  necessary  provisions»  and  the 
disinheritidg  of  the  king  and  his  crown,  and 
contrary  to  the  trost  rep^ed  in  them  as  a  body 
INditic.  Mr.  Attorney  further  charges, — ^That 
wherelw  the  kingthe  lOth  of  January,  in  the 
dSnd  year  of  fais  reign,  had  prorogued  the 
Mffliam^it  then  dtting  to  the  20th  of  the  same 
January,  being  bat  ten  days,  that  the  mayor, 
oommonalty  and  citiza^  of  the  dty  of  London 
in  eommoin  council  assembled,  the  13th  of  the 
same  Janilary,  unlawiuUv,  inaliciously,  advi- 
sedly, and  seditiously  took  up6n  them  to  cen- 
sure the  king  and  the  prorogatioti  of  parliament 
so  made  byJum,  that  they  ordered  a  petition 
to  be  presented  to  the  kinff,  containii^  this 
inalicious,  seditious,  .scandaloits  matter ;  thflft 
by  the  -  said  prorogation .  of  the  parliament  the 
prosecution  of  the  public  justice  of  this  kinjz- 
d»m,  and  the  making  Movision  necessary  for 
the  j^poaervatien  of  tl^  king's  person  and  of  his 
Fratestant  su^eds  .received  an  inierrupfion ; 
that  the  mayor,  commonalty,  and  citizens  so 
assembled,  in  common  council,  maliciously, 
SMlrisedlyy  seditiously  and  to  the  intent  tiiat  the 
said  petition  might  be  publislled  and  dispersed 
amon^  the  king's  subjects  to  induce  them  into 
•a  opknbn  th4t  the  king,  by  his  prorogation  of 
the  parliament  had  obstructed  the  public  Jus- 
tice, and  to  incite  the  people  to  a  hatred  of  the 
king's  person  and'the  gfrvemment  established, 
imdto  oistui^b  the  peace  of  the  kingdom ;  thew 
did.ofdain  the  said  petition  should  be  printed, 
Iin4  afterwards  did  cause  it  to  be  printed,  that 
it  might  be  published  and  dispersed,,  to  ahenate 
ajid  Uxm  the  peo|de's  affections  to  tb^  king  and 
his  government.  And  this  Mr.  Attorney  al- 
ledges  to  be  dolie  in  contempt  and  scandal 
<^ue  king  and  his  government,  and  fi>r  raising 
sedition  imd  disturbance  of  the  peaoe  in  the 
liogdoin,  and  concludes  that  lor  taese  crimes 
tiie  mavor,  commonalty,  and  citizenls  of  th^ 
city  of  LcMidon  have  forfeited  the  liberty  and 
iiimchise  of  bemg  a  body  politic,  and  yet  since 
have  usurped  the  franchise  upon  the  king. 

To  this  the  mayor,  ciomraonaity  and  citizens 
by  i^oinder  say :  iirst,aB  to  the  by-laws,  and 
laxiM  theveon levied,  that  timeout  Mmind  they 
hisve  had  puUic  markets  in  the  city,  that  time 
liut  ot  mmd  they  have  used  to  provide  plao^ 
where  those  markets  shall  be  kept,  aiid  stalls 
and  other  accommodations,  tor  persobs  coming 
to  the  marketa  to  sell  provisions,  and  surveyors 
and  officers  for  the  regulation  of  the  mareets 
iBd  Uio  ipec^le  cornbg-  thither ;  and  for  de* 
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was  knpwa  in  it.  J ustice .  Raymond  and  jut  • 
tice  Withins  declare,  that  they  were  of  the  same 
opmioa  in  omnibus. 

Axid  accordingly;  aAer  entry  made  by  Mr. 
Attorney,  That  as  to  the  issue  joined  to  be  tried 
by  the  country ;   as  to  the  claiming  to  have 

This  case  has  been  twice  very  solemnly  and 
elaborately  argued,  and  on  both*  sides  as  much 
said  a.s,  in  my  opinion,  can  be :  it  now  stands  for 
the  judgment  of  this  Court  by  an  orckorofthe 
lasi  term. 

I  did  not  imagine  till  very  lately  that  it 
would  hare  been  my  part  to  have  dehvered 
the  judgment  of  the  Court,  presuming  my 
lord  chief  justice,  whose  proper  province  it 
,  was,  might  have  been  here  to  have  done  it 
himself.  But  his  indisposition  has  cast  it  upon 
me  unexpectedly.  In  the  arguments  of  this 
case,  there  are  many  book-cases  besides  prece- 
dents and  other  authorities  in  ancient  records 
which  were  cited  on  both  sides.  1  have  carfe- 
faUy  perused  the  book  cases  and  authorities 
.  most  of  them,  in  the  copies  of  them,  but  some, 
.  which  I  esteem  of  the  Qfreatest  weight,  upon 
view  of  the  records  of  themselves.  I  have 
seen  also  and  diligently  perused  such  ex- 
,  tracts  out  of  the  city  books  and  other  records 
as  on  that  side  were  thought  fit  to  be  shewn 
unto  me,  and  I  have  observed  a  perfect  accord 
betwixt  copies  of  those  tliinc^  which  were  deli- 
vered on  both  sides,  by  which  I  conclude  that 
all  the  copir«  1  have  seen  on  either  side  were 
faithfiiUy  transeribed. 

Upon  great  considerations  of  the  argnments 
on  both  sides,  and  the  most  mature  deliberation 
I  oouid  mtike,  I  came  to  a  rescdution  in  my 
own  thoughts  touching  this  great  case  in  ques- 
tion ;  1  presume  my  brethren  here  have  taken 
espial  pams  severally  and  apart  fur  the  settling 
weir  judgments  in  this  important  case.  But 
fov  our  mutual  assistance  to  each  other,  we 
bave  had  several  conferences  amongst  our- 
selves, and  likewise  witli  my  Lord  Chiel  Justice 
Saunders,  whom  we  all  attended  very  lately  ; 
and  we  are  all  unanimously  agreed  in  one  and 
.  the  same  opinion  in  this  whole  matter,  which, 
because  in  that  little  time  allotted  to  me  for  this 
.  business  I  have  not  been  able  to  digest  into  a 
Ibrmal  argument ;  J  shall  theretore  briefly 
deliver  the  resolution  of  us  all  upon  aU,  or  the 
iiKMt  material  points  debated  in  the  arguments 
of  this  case. 

First,  Then  as  to  the  great  preliminary 
point,  Whether  a  corporation  aggregate  such 
aa  the  city  is,  may  be  forfeited  or  seized  into 
the  kiog^s  hands.  We  are  of  opinion  that  it 
m^,  upon  bivacb  of  that  condition  which  the 
law  annexes  to  it,  which  is  a  trust  for  the  ^ooA 
government  of  the  king's  subjects  committed 
by  the  king  fb  the  corporation,  and  therefore 
an  abuse  <»  that  trust  and  condition  thereupon 
nay  be  a  just  cause  of  ibrfeiture  or  seizure. 
And  this  aeema  evident  beyond  all  contradic- 
tion, upon  the  point  of  seizure  into  the  king's 
jMwda  W  the  statute  of  38  £.  3,  cap.  10.  By 
which  for  the  third  de&uh  of  the  gopd  govem- 


and  oanititiita  aberift;  aata  *o  hmfia^  te 
mayor  and  alderaien  to  be  joslices  ef  tba  peaee» 
and  to  hold  sessions, .'  quod  ipae  pre  Deniaa 
«  R^pe  ollnrius  non  vult  prosequi ;'  JndgoKBt 
is  entered.  fSee  the  Latin  Pieadinga  at  the  cad 
of  the  Case]. 

ment  of  the  mayoH,  aheriife  and  aldermen,  the 
franchises  of  the  city  is  to  be  seized  iato  the 
king's  hands. 

And  as  to  a  forfeiture,  it  seems  to  me  ^ain, 
by  the  general  act  of  oblivkm,  bv  wfak»  aU 
bodies  corporate  and  poUtic  as  well  as  puM0 
natural  are  pardoned,  and  as  they  ane  not  im- 
peccable and  without  fault,  so  likewise  are  Acj 
not  freed  from  a  being  liable  to  forfettore  M 
those  faults,  in  that  they  come  within  the  benefit 
of  the  act  of  oblivion,  it  is  hkewise  plain  hy 
the  very  act  for  regnlatin|g  corporatiooai 
whereby  it  is  particnlarl)r  provided  that  for  any 
act  or  tiling  done  or  omittrd  before  that  time^ 
no  corporation  should  be  avoided,  which  plainly 
intimates  and  infers  that  a  corporation  miglit 
be  avoided,  for  some  act  done  or  tbinfj^  com- 
mitted by  it.  And  if  the  law  should  be  other- 
wise it  would  erect  as  many  independent  re- 
publics in  the  kingdom  as  there  are  coipe- 
rations  aggregate,  which,  how  fatal  that  might 
prove  to  the  crown  and  the  government  now 
established,  every  man  may  easily  ooneeivei. 

To  the  3nd  point,  we  are  of  opinion.  Thai 
the  assnminr  a  power  by  the  mayor,  cmn- 
monalty  and  citizens  of  London,  to  s 
by-laws  to  levy  money  upon  the  subject; 
the  levjring  vast  sums  of  money  thereby, 
great  oppression  upon  the  peo|»le ;  and  < 
sequently  a  breach  of  that  trust  iu  law ,  which 
is  reposed  in  a  body  politic  tor  the  welfare  of 
the  people,  and  so  a  just  caose  of  forteitnre. 

Thirdly  :  We  are  of  opinion,  that  the  cbnige 
touching  the  ordering,  eidiibiting,  and  ptintmif 
the  Petition,  so  scandalous  to  the  king  and  gn- 
vemment,  so  dan^rously  tending  to  the  ae-^ 
duction  of  his  subjects,  to  a  dislike  and  hatred 
of  his  person  and  government,  and  so  evidently 
tending  to  sedition  thereby  and  reMtion,  m 
another  just  cau$e  of  forfeiture. 

Fourthly :  We  are  of  opinion ;  that  them  acta 
are  the  acts  of  the  corporation,  being  an  al- 
ledged  by  the  replication,  and  not  snfficicntty 
answered  by  the  rajoinder. 

Fifthly  :  We  are  of  opinion,  that  nothing 
in  the  rejoinder  does  either  so  justify  the  by- 
law for  levying  money  and  the  levying  moniev 
thereupon ;  or  so  excuse  the  ordering  eifei- 
hiting  and  printing  that  scandalbns  petitioa, 
that  they  do  not  still  remain  snJiciBnt  canam 
of  seiznreintothe  king's  hands. 

Sixthly :  We  are  of  opinion.  That  the  infor- 
mation as  it  is  exhibited  is  weUibonded.   iM 

Lastly  :  That  upon  this  whole  record,  both 
for  the  matter  and  substance  of  it,  and  tbn 
form  of  pleading,  judgment  ought  to  be  givaB* 
and  it  is  the  judgment  of  this  Court :  Tbm  tha 
franchise  and  hEerty  of  Londan  he  taken  inin 
the  king's  hands. 

Mr,.  Attorney  Geur^L   Mr.  ^mtioe  J«m% 
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'9%e&iilDUe  PETITION  of  tbe-LoRD  Matos, 
Aldermen,  and  Commons  of  the  Orrr  of 
IjONDow,  in  Common  Council  assembled, 
»f  it  %ns  printed  to  hit  Majesty  in 
drancil  at  \Vindsor,  npon  Monday  the 
18^  of  Jone,  1683.  Together  with  the 
lord-Keeper  (NoRtn's)  Speech.  [Pub- 
lished by  his  Mi^esty 's  Special  Command. 

To  the  King's  most  £:cceUent  Majesty  t  The 
humble  Petition  of  the  Lord  Mayor,  Al- 
.   dermen,  and  Commons  of  the  City  of  Lon- 
don, in,  CommourCouncil  assemUed : 

^  Sheweth ;  That  your  petitioners  are  heartily 
nndmost  nnfetg^edly  sorry  for  the  misgoVern- 
ment  of  this  your  City,  ot  late  years,  whereby 
the  citizens  have  fallen  under  your  majesty's 
displeasure ;  whith  occasioned  a  duo  War- 
ranto to  be  brought  against  them  ;  upon  which 
judgment  hath  been  pronounced  for  the  seizure 
of  their  liberties  and  franchises  into  your  ma- 
jesty's hands. 

"f  hat  your  petitioners  are  deeply  sensible  of, 
and  thankinlly  acknowledge  the  great  favour 
of  this  opportxmity  of  application  to  your  royal 
grace,  vouchsafed  them  by  means  of  your 
nnajcsty's  not  requiring  jndgfment  to  be  im- 
taedistely  entei«d  thereupon. 

I  be^  this  favour  of  the  Court,  that  the  clerk 
may  not  enter  judgment,  till  I  have  attended 
to  know '  tiie  furuier  pleasure  of  the  king 
about  it. 

Mr.  Justice  Jones,  Take  notice,  Mr.  Astrey : 
Upon  Mr.  Attorney's  desire  that  Judgment  be 
not  entered  till  the  king's  Itirther  pleasure  be 
known, 

Mr.  Justice  Raymdnd.  As  my  brother  hath 
delivered  our  opinion,  so  it  is ;  we  did  all  agree 
IB  «Terv  point,  and  my  lord  chiel'  justice  de- 
eisved  his  opinion  to  be  the  same  upon  all  the 
points,  tons  ;  that  there  may  not  be  any  ill 
soffmises  abroad,  that  we  differed  in  opinion. 

Mr.  Justice  WUkens,  1  was  likewise  with 
my  brothers  tn  wait  i«pon  my  lord  chief  jns- 
tiee ;  and  there  all  these  points  were  gone  over, 
and  my  lord  was  perfectly  of  that  opinion  in 
aUl  the  points,  as  had  been  told  you  ;  and  we 
concurred  with  him  in  every  one  of  them  upon 
the  reasons  that  have  been  gfven.  And  it  is 
the  opinion '  of  the  whole  Court." 

Mr.  Leach,  in  his  edition  of  Shower's  Re- 
ports, has  given  at  the  end  of  sir  Bartho- 
loaiew's  Report  of  this  Case,  vol.  2,  p.  963^ 
some  account  of  what  has  been  said  of  the 
effect  of  this  judgment,  and  as  to  the  judgment 
being  recorded. 

•  Bishop  Kennett,  3  Compl.  Hist,  (end  ed.) 
S99y  sa^,  '*  June  IS,  the  Court  of  King's- 
Beneh,  in  the  idisenee  of  the  Lord  Chief  Jus- 
tice, gave  judgment  for  the  king  upon  the 
Qoo  Warranto,  that  the  franchises  and  liber- 
timi  of  the  city  of  London  be  seized  into  the 
king's  hands.  Bat  judge  Jones  was  pleas^ 
fo-My,  Hut  by  thekmg*t  special  command, 


And  now,  considering  this  our  distressed 
condition,  we  humbly  cast  oureefves  at  your 
royal  feet;  imploring  your  princely  com- 
passion and  graoe  to  be  extended  to  this  your 
ancient  city  ;  most  humbly  begging  your  ma- 
jesty's paraon  for  aU  our  offences. 

And  we  do,  in  the  name  of  oursdves,  and 
all  die  citizens,  humbly  tender,  and  pray 
your  majesty  to  accept  the  most  solemn 
promises  and  assurances  of  constant  loy- 
alty and  obedience  to  your  majesty,  your 
heirs  and  successors,  and  of  our  regular 
and  dutiful  administration  of  your  govern- 
ment of  this  city,  for  the  future :  wherein 
we  submit  ourselves  to  your  majesty's 
good  pleasure;  and  humbly  beg  your 
majesty's  commands  and  directions,  wlii<^' 
we  will  with  all  humility  and  thankful- 
ness obey. 

Andf  your  petitioners  shall  ever  pniy. 

Afler  the  reading  of  which  Petition,  the 
lord  mayor,  aldermen,  and  citizens  were  com-, 
manded  to  withdraw ;  and  being  again  called 
in,  the  lord-Jteeper  (North)  spake  to  them,  as 
followeth  : 

My  I/)rd  Alayor ;  I  am,  by  the  king's  com- 
nfiand,  to  tell  you,  That  he  hath  considered  the 

•       ■  ■    ^  ™    ■""    ■  ■  ■  ■■    -      ^'        —^■■■■■■■11  M  Mi^^M^  ■    ■■  ■      mm^mmmmimt^mmmmmmmmmmm^^mm^^ 

judgment  should  not  be  entered  till  his  ma- 
jesty's pleasure  were  further  known.  This 
was  generally  looked  upon  to  make  the  citizens 
resign  their  own  KbertiM,  instead  of  being  oon-* 
demnedto  a  deprivation  of  them.  On  Mon- 
day the  18th  of  June,  a  Petition  of  the  lord* 
mayor,  aldermen  and  commons,  was  presented 
to  his  majesty  in  council,  confessing  them- 
selves most  he;iartily  and  nnfeignedly  sorry  for 
the  misgovernment  of  the  city  of  late  years," 
whereby  the  citizens  Inid  fallen  under  his  ma-' 
jesty^s  displeasure,  and  judgment  had  been' 
pronounced  against  them,  acknowledging  the 
great  fiivour  of  his  majesty's  not  requiring 
judgment  to  be  immediately  entered  thereupon  ;* 
and  considering  this  their  distressed  condition^ 
they  humbly  cast  thennelves  at  his  royal  feet, 
imploring  his  princely  compassion  and  grace  to' 
be  extended  to  this  his  ancient  city,  most 
hombly  besrging  his  majesty's  pardon  for  w^ 
their  ofllences,  and  promising  to  submit  them- 
selves to  his  majesty's  gof^d  pleasure.  Af^er 
the  reading  this  petition,  the  lord-mayor,  a]« 
dermen  and  citizens  were  command^  to  with- 
draw  :  and  being  again  called  in, '  the  Lord* 
Keeper,  in  a  speteh  told  them,  That  his  ma^ 
jesty  would  still  show  the  city  all  the  favour 
they  could  reasonably  desire  ;  and  though  he> 
bad  obtained  judgment  in  a  Quo  Warranto,  it 
was  not  his  intention  to  prejudice  them  in  their 
properties  or  customs.  That  the  city  had  not 
been  well  advised,  to  defer  their  appiicatioa  tft 
his  majesty  thus  long,  even  till  the  Court  ha4 
pronounced  judgment :  it  mi^ht  haVe  been  done 
with  much  better  grace,  if  it  had  been  more 
early.  Howe? er,  his  majesty  would  not  rneefr 
their  suit,  if  they  agreed  upon  the  partieonni 
the  king  did  now  require  of  (bem;  ftr  (sayi 


bis  nniesty  ^viU  ahev  Ike^  aflllM 
tbey  can  reasopably'  dfiBire* 
It  was  very  ]onf  before  f 
solutioiiBto  fuestioa  their 
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fumble  Petition  of  the  city 'Of  London,  trhere  so 
inany  of  the  present  magistrates,  and  other 
eminent  dtizens,  are  of  undoubted  loyslty  and 
ifiection  to  his  service :  that  for  their  sak^s* 

lie)  Ibis  majesty  requires  your  submission  to 
these  regulations : 

"  *  1.  That  no  lord-mayor,  sheriff,  recorder, 
cbmxnoh-serjeant,  town-clerk,  or  coroner  of 
the  city  of  London,  or  steward  of  the  borough 
of  Southwark,  shall  be  capable  of,  or  admitted 
ifi  the  exercise  of  their  respective  offices,  before 
lus  miyesty  shall  have  approved  them  under 
bis  sigh-manual. 

'< '  9.  Th»tif  his  majesty  shall  disapprove  the 
choice  of  any  person  to  be  lord-mayor,  and 
signify  the  same  under  his  sjjg^-manual  to  the 
lord-mayor,  or,  in  default  ofa  lord-mavor,  to 
the  recorder,  or  senior  alderman;  the  citi- 
,  sens  shall  within  one  week  proceed  to  a  new 
choice  :  and  if  his  m^esty  shall  in  like  manner 
^iMpproTe''the  second  choke,  his  umyesty  may, 
if  be  please,  nominale  a  person  to  be  iord- 
amyor  for  the  ensuing  year. 

<*  *  3.  If  his  majesty  shall,  in  like  mamier, 
disapprove  the  persons  chosen  to  be  sheriffs,  or 
either  of  them  ;  his  majesty  may  appoint  per- 
sons to  be  shei'ifis  for  the  ensuing  year,  by  his 
(Commission,  if  he  so  please. 

<'  The  Lord-Keeper  told  them.  That  these 
i:ieffolatrons  being  made,  his  majesty  would  not 
only  pardon  this  prosecution,  but  oonifirm  their 
charter  in  such  manner  as  mav  be  consistent 
ivitb  them :  coockidinff  thus ;  IVIy  lord-miiyor, 
the  terfB  draws  toward  an  end,  and  IVIidsum- 
ner-day  is  at  hand,  when  some  of  the  officers 
lise  to  he  chosen,  whereof  his  majesty  will 
leserve  the  ai^M^hation ;  therefore,  it  is  his 
majesty's  plouiure,  that  you  return  to  the  city, 
and'consun  tne  common-council,  that  he  may 
•peedily  know  your  resolutions  hereiraon,  and 
accordingly  give  his .  dii'ections.  Tbat  you 
nay  see  the  king  is  in  eamesti  and  the  matter 
is  not  capable  of  delay,  I  am  oommanded  to 
let  you  know,  he  hath  given  order  to  his  attor- 
Bey-genenl  to  enter  up  judgment  on  Satur- 
day neitt,  unless  you  prevoit  it  by  your  coin- 
phance  in  all  these  particulars.  A  common- 
ooundl  was  held  at  their  return,  to  consider  of 
Qiese  proposals ',  and  the  question  being  put. 
Whether  they  should  assent,  and  submit  to  his 
ip^iee^y's.  order  of  regulations  ?  It  was  car- 
ded in  the  affirmative,  by  a  fnigority  of  18 
voices :  and  this  submissioa  was  presented  to 
bis  majesty  on  the  2ist  of  June." 

T^e-  fblloMng  extracts  from  die  London 
iBttsHetH^  e^cMMt  some  piUrticolari  of  the  con>- 
^el  resp^etii^  oofporatkMs,  to  i^hksh  king 
fnthei'  bad  r^ourse  in  apprehefiskm  of  the 
landiiMI^  of  th^  pAott  of  Oi^nffe,  See  also  bfar 
(9MiAflet  towards  Magcnden^Cknlese,  m  the 
Heport  in  this  CoBectioii  of  tbe  XTOCtec&ngs 
tfgmnst  that  society,  a.  j>.  1687. 

$Io»  2d88,-^Loiid«i  Oazetle,  iSpom  Thuisday 
Oetober  4tb,  t«  Monday  Octobw  8tb| 


*<  Londou,  Oct.  #tb.--»His  m^yes^  b 
pleased  f;niciottsly  to  resloie  to  tnia  city  ail 
their  anaent  fraochisea,  aod  mivilegeB^  as  liilly 
as  they  enjoyed  them^  before  tlie  late  Judg- 
ment imon  die  Quo  Wanintb ;  the  ngm  fao- 
noarable  tb^  Lord  ChaHcAor  of  Eitglmnl  did 
them  <he  hondttr  to  bring  down  this  day,  the 
matrumeiit  of  restitution  atld  obRfirnialioB, 
under  the  great  seal  of  Ei^pland,  lor  that  p«r- 
pose :  And  sir  John  Chapman  thereby  cob- 
stituted  lord  mayor,  until  the  feast. of  St. 
Simon  and  Jude  (the  time  of  the  noayor'a  en* 
tering,  aocordihg  to  the  andent  cusloiii  ofMB 
his  office,)  was  sworn  in  the  Guildhall,  with 
the  usual  solemnity,  in  the  presence  ofa  wfxf 
great  number  of  citizens  who  testified  their  joy 
and  satisfkction,  in  this  his  majesty's  giape  ana 
favour  to  them,  by  their  lood  and  oontiMied 
acclamations,  llie  same  day  tbs  sMwhb 
(now  in  bemg)  that  were  at  the  ^iagp  af  tba 
said  judgment  tools  their  former.  DJates ;  and 
the  vacancies  will  be  supplied  by  tlU» 
of  the  citizens,  according  to  the  ancinf 
of  the  city. 

To  the  Kitig's  most  Exoellerft  Majesty. 

'^  We,  vour  inajesty's  )ayal  and 
jects,  the  lord  mayor,  aldermen  and 


your  city  of  LoAdon,  humbly  return  our 
hearty  tnanks  to  your  Bu^jesty,  ftr  the  ffntt 
grace  and  ftvour  shewn  to  the  ctoeaa  at  '" 
city,  in  restoring  to  them  their  ancieat  1' 
and  frandiiies,  and  we  beg  leave  to 
your  mfyesty,  that  we  shall,  with  all  doty 
taithfubiess,  cheerfully  and  readily,  to  tife  «t- 
moat  hazard  of  our  lives  and  fortmieB,  ^ia»> 
charge  the  trust  reposed  in  usby  yoor  OH^paa* 
ty,  accordu^  to  the  avowed  priiicifilea  af  tba 
cnurch  of  England,  in  defence  of  your  umjeatj 
ai^d  the  estaU^hed  govemmaat." 

"^  To  the  Rbe's  most  ExceRent  M ajisty :  IhB 
humble  Address  of  youir  M^jestv^i  Com- 
missioners of  the  Lieutenancy  of  the  City 
of  Loudon. 


"  We  cannot  but  with  ^ilat^Bd  hewta 
turn  your  majesty,  our  most  sincere  and  " 
ble  ackaowledgeQienta  of  your  ptocoliar 
and  acti  of  bounty,  and  men^.  tovacds 
your  ancient  and  nmous  city  of  Londaii, 
amidrt  the  many  and  more  unpoitaat  affain» 
that  might,  at  this  juncture,  mploy  aad  tiha 
up  your  royal  thoughts,  have  not  yet  kA 
us  without  a  securi^,  but,  by  thie  your  nui* 
jesty  ^  oommnsion,  have  pat  our  latamatif 
into  our  own  hand^  by  sfiffiBijdg-  ua  to  otm^ 
statute  of  our  own  body  anch  affiooas,  aa»  «a 
hofe  and  doubt  no^  wiU  pfore  aaost  aaalaus  ft* 
the  safety  and  hoiioar  ofyomrjn^iastyy  and  tha 
defence  of  ojnseiyes  and  fiwifliaa.  We  nasi 
oonfeaa  our  lives  and  foftanea  are  bat  %  laaaa 
sacrifice  to  such  tamwomdM  goadMBt;  B# 


i^nrfi   99t9WiJ»U^9^Gtu^tMn.if6ir-T(mi1h€»i/0fhmim.  [I9rs> 


IImi  niiiiiiinMi  iia  omini  fljithn  itnffiin  hflinw "  ^i6 
tigeagowWe  pmiphiaiB,  ahA  liM»  My  pnb- 
liflhed,  9fiA  ^pw^iith^QB  kilo  ^  pftite  m  tlie 
IcMMrdum  *  ^hff  iwitiwflPBWw  tnwiullftin  thf  rtrfiqtii  * 

■■  '■'  '■  ■       ■  ■.  '    '       ■     ■    ■  I      '■         '  ■  ■■    ■  ■         .  I  ■ 

w^  4o  tmnre  yoar  nuufsty  oC  our  cboeslttl 

off^riog' of  Mil  amnrt  w  y  <^ 

Mnm  yfha  j^kalk  Sutnsb  yoiur  peace  upon  imy 

Ga^«<^^.— From  Monday,  Oct.  15,  to  Thui-?- 
^aj/Oct  18,  ^^88. 


By  the  KJi 

A  PjioclaWation,  fbr  restoring  Corporations 
to  their  ancient  Charters,  Liberties, 
Ifiglits  and  Fninchiaes. 

**  James  R.  Whereas  we  jire  infocmed  that 
Mfrend  deeds  of  sarrender,  which  have  heen 
lately  made  by.se^^eral  corporttdons  and  bodies 
(Corporate,  of  and  in  our  cities  and  towns  within 
dnr  kingdom  of  England  and  dominion  of 
Wales,  of  their  charters,  franchises,  and  privi- 
leges, are  not  yet  recorded  or  inrolled :  And 
tjMt  upon  the  ptooeedinfia  and  mles  for  jud^- 
■KBt,  which  ha^ve  hitefy  beeft  bad  npoa  l£e 
Qao  Wamntos  or  Ii^annatiaiis  in  natar^  of 
^doo  Waisanto,  judgmeBts  are  not  yet  en- 
Ifved  upon  record :  Whereupon,  notvKstibstaiid* 
Mfif  new  charten  ha;ve  been  granted  in  the 
raon  of  oar  late  dear  brother,  and  in  our  rrign: 
Waicfa  asid  ^eeda  0)eing  not  inroUed  or  le- 
coffded)do  notamountuata,  or  in  law  make  any 
nvrender  of  the  diarterfe,  fiaoefaiBes  or  liberties 
therein  mentioned :  And  such  of  the  said  cor^ 
ttstatimw  dr  bodies  politic,  against  which  rales 
nr  judgments  huFe  been  made,  in  the  life-time 
mi  enr  late  dear  brother,  or  sinoe,  in  our 
cmiBt  of  King'a-bench  (but  no  judjgmeBts  ea* 
taaeA  upon  reiODn^  are  not  discorporate  or  dis* 
aolred.;  And  that  it  is  in  our  potrer  to  leave 
aaeli  i^arpontions  in  the  same  estate  and  con- 
Stiaa  tliey  vcr®  ^^  vid  to  dischaige  all  flir* 
tfaer  proceedings  and  elects  &at  may  be  of 
suck  jmles  for  judgment  and  deeds  of  sur- 
render :  We  do  hereby  puUiidi  and  declare, 
Tliat  upon  due  search  and  examination  made, 
We  have  satisfoction  that  the  deedsof  surrender 
nmde  hw  the  oomtatkins  and  bodies  poiitie  of 
the  ssBBdlies  and  towns,  except  the  corporatkos 
following :  (that  is  to  say)  Thetfordy'Nottingham, 
Bridswater,  lAidkw,  Bewdley,  Beverley, 
1\Bwkesbttry,  Exeter,  Doncaster,  Colchester, 
WiMheater,  Launceston,  Usderd,  Pkmpton, 
Trcgun^,  Plymouth,  Dunwich^  St  Ives, 
Fowy,  Bast  Looe,  CaroeMM,  West  Looe, 
Untegall,  Penryn,  Truro,  Bodmyn,  Hadleigb, 
Ijeitwith^  aadSakash,  ase  not  enroUed  or  re* 
eofded  in  ai»y  of  our  oonrts :  And  that  though 
raka.  for  judgments  have  pasiBed  upon  in-> 
fonaatkms  in  nature  of  ■  a  Quo  Warranto 
agaiast  the  oemvatioiM,  and  bodies  politic,  of 
atwgval  cities  and  towns  in  our  asid  kingdom  and 
dominion ;  yet  no  judgments  have  been  or  are 
entered  upon  recora,  upon  anj  such  iidRkrfha- 
tiins,'  exeppt  against  the  eiQr  ofLsndon,  Ches- 
ter, Caiia,S|rfireayPoolyXork;Thfit<id|liaitg> 


nsr  the  aiSisnti  to  Useonsts  ofjnstiee»'>QsnM 
ppR»ve)(ehmitpit. 

His  majesty  had!  patience  untadisordi^v  ween 
gmwn  to  tha^  height,  that  notbii^  ksaseemeil 


our,  Ji^d  Atahasbury :  And  we  of  ouc  mere  gmcm 
wad  fiivour,  bc^ng  rescdved  to  rei^ore jmd  put  att 
oarciUes,tQW4isand  hoffqughs  in  England  sad 
Wales,  and  also  our  lawn  of  ifi^rwick  ufKOi 
Tweed,  iitfo  the  same  state  and  condition  tkegi 
were  and  was,  in  our  late  dear  bm^ier's  seig% 
before  any  deed  of  svcrender  was.  made  off 
tjheijr  chartors  or  franchises,  9f  pnKieeidinga 
against  them  or  the  cor^povations ,  or  .bedioa 
politic,  in.or  of  the  said  cU«B8,  tpvrns,  or  b«H 
roughs  upon  any  Qn/fk  Warranto,  or  inltema.-* 
tions  in  the  nakuna  of  a.  (^o  Worrai«to  bad.r^ 
We  do  heseby,  therefoi]e,piiblisb,  declare^  diieol 
and  require.  That  the  said  corposstions  and 
bodies  iNditio  aad  carposale  of  aU  the  said  eiti^i 
toffvna  and  hovoughs,  whose  daeda  of  sunente 
are  not  enrolled  nor  jndgiaentB  entered  againal 
them  as  afomsaid;  tm  the  mayors,  hulilfiii 
sheriffs,  aldeirnaea,  QamaMmrCOWKal-men*  asi» 
sistants,  reo^rders,  town  cleiits, .  mAgistcatm^ 
ministers,  olSeeis,  fveemett,  and  all  fwercvp 
othen  the  oiemhers  of  lor  id  ersay  of  tbaot 
req[)^ctively  upon  the  pahlicatian  of  this  env 
proclamation,  take  on  tkemt  and  proceed  to  aot 
as  a  oorporation  or  body  ptditic,  and  wbeia 
places  are  vsioant  h^  death,  4Nr  odienntfe,.  ta 
make  elections,  constitate  aad.fiU  up  tiie same 
(no^iyithstanding  the  ueual  days  anil  times  a£ 
etactioas  bv  the  aaeieat  ehavteia  andeoaati^ 
tutimis  ahall  bappanto.be  pnst)  and  to  do,  aaa-f 
cifteand  peiform  aD,  and  eveiy  matter  and 
thing,  aa  tluqr  lawfiilly  might  andougtifcta 
have  dpne,  if  n^sach  deeds  of  snneader,  nilea 
for  judgment,  or  other  jwroesiedinga^iqgian  angi 
saah  Ckm  Wanranlo  or  infenaa^ioBa  had  ^Mit 
had  or  made.---And.for  the  better  eiSaBting^aa 
sai4  intention,  we  hava  bjF  wder  VMda  hy  us  in 
oGUBcil,  and  under  our  aiga.  manual  ;  And.^«)t 
do  also  }w  thia  our  proslamation.  made.  with*tb«. 
advice  or  our  aaidcaHaeil,  disoliamiy  r«mava 
and  dismiss  aU  and  efery  person,  andjl^mi^s.ef 
and  finqi  all  offiess  and  plaeea  of  maypm^ 
hailift,  sherift,  aldermen,  caqMaenrcouneiii 
men,  affdrtaaif,  reoarder,  teiarn  c|erki  ai«i  all 
aad  every  olBoe,  aad  {daoe,  whieh  Aff^  or  aajr 
of  them  have  or  claim  oaly  by  chjMrter  potent- 
or  grant  firem  our  dear  biether,  or  ffoaseaH 
self,  since  the  dates  of  theiaspecti^  -de^ds  of 
surrender  or  rules  tor  judgment ;  exospt  saeb 
eoiporations  wbesp  deeds  of  surrender,  are  Ar^ 
rolled  or  agaiast  whom  judgvMatis  entspad  } 
and  that  aU  and  every  anohpersan,  iMid  pavsapMl 
ddiverup  into  the  hands,  and  oustody  of.tbn 
said  persons  bemby  aj^nointed  and  intended  4^ 
act  and  execute  the  saia  offices  aad  placcis,  .aJil 
and  every  the  charters,  leooida,  books^  eiii^ 
denoea  and  nwittfta  ooneeminff  the  smd  rea« 
pective  corporatipna.  And  we  .do  hierebyfiiiSf 
ther  nuhlish  and  declare,  that  wa  *  hava 
caused  all  and  evarr  tha  said  4i9iBiM  of  aopr^ 
lender,  i^ab  can  be  founds  to  ba.daltrersd<aa4 
put  into  tha  haad^aCopr  AHin»y  OtacmHi 


fo  bstdesigned,  thm  a  ram  to  tlie  govenunent 
both  of  church  and  state ;  for  the  iaSkious  party 
were  not  content  with  the  practice  of  these  in- 
lolencies,  bat  endearoured  to  have  them  pub- 

<!-■■ M  ■!       «  ■■  ■  ■■■■■■   ^ 

be  by  him  cancelled  and  returned  to  the  oor- 
{Mirations  ^and  bodies  politic  of  the  respective 
cities  and  towns  whom  they  concern  ;  and 
kaie  also  given  to  our  said  Attorney  authority, 
and  da  bei^y  warrant  and  command  him,  not 
|BaW  not  to  proceed  or  enter  judgment  upon  the 
iMttU  duo  Warranto  or  Informations  in  nature 
•f  a  Quo  Wakranto,  or  any  of  them,  but  to 
anter  upon  the  "respective  records,  Noii  Prose- 
•nii's  end  legal  discharges  thereof:  Andxve 
vo  hereby  publish  and  declare  our  further 
grace  and  favours  to  the  said  cities,  corpora-' 
tioQs  and  boroughs,  at  any  time  hereafter,  by 
any  fVirther  act  to'  grant,  confirm,  or  restore 
witothem  all  their  cmirters,  liberties,  franchises 
and  privileges  that  at  the  respective  times  of 
•ndi  deeds  of  surrender,  or  hues  fbr  judgment 
made  or  riven,  they  held  or  enjoyed.  And  in 
•rder  to  the  perfecting  our  said  eracious  inten- 
Ikma,  we  do  hereby  Kkewise  publish  and  declare 
onr  royal  will  and  pl^umre  as  for  and  concerning 
Hie  restoring  to  such  of  our  cities,  corporations, 
and  bonmgfis  within  our  said  kingdom  and  do- 
minion, which  have  made  deeds  of  surrender, 
Qt  have  had  judgments  given  a^nst  them, 
Which  surrenders  are  entered  of  record,  That 
our  Chancellor,  Attorney  Gteneral,  and  SoBd- 
tor  General,  without  fees  to  any  officer  or  offi- 
cers whatsoever,  upon  application  to  them 
Bsade,  shall,  and  wj  are  hereby  required  to 
prepare  and  pass  charters,  instraments,  granti 
and  letters  patento  for  the  inoofrporating,  re- 
grantbg,  confirming  and  restoring  to  all  and 
every  the  said  cities,  corporations  and  boron^s, 
then*  respective  charters,  liberties,  righto,  frui- 
dnses  and  privileges,  and  for  restoring  the  re- 
spective mayors,  bailifr8,recorders,  sheriffs,  town 
deilsi,  aldermen,  common  council  men,  assis- 
tants, officers,  magistrates,  ministers,  and  free- 
men, as  were  of  such  .cities,  corporations  or  bo- 
iou|^  at  ihe  time  of  such  deeds  of  surrender,  or 
jdiidgments  respectively  given  or  had,  and  for 
the  putting  them  into  the  same  state,  condition 
and  pKffht  they  were  in  at  the  times  of  such 
deeps  (w  surrenderor  judgmento  made  or  given. 
And  whereas  divers  boroughs,  which  were  not 
heretofore  corporations,  have  since  the  year 
1679.  had  charten  of  inoorporafion  granted 
and  passed  unto  them ;  We  hereby  further  ex- 
press and  declare  our  royal  pleasure,  to  deter- 
tnhie  and  annul  the  said  last  mentioned  charters 
and  corporations ;  And  to  that  end,  we  have  in 
pursuance  to  the  power  reserved  in  the  said 
charters,  by  our  order  in  council,  and  under 
cur  sign  manual,  removed  and  discharged; 
AimI  we  do  also  by  this  our  Proclamation,  re- 
move and  discharge  all  andevery  (lerson  of  or 
m  4ie  said  last  mentioned  corporations,  of  and 
fVom  all  offices  and  places  of  mayors,  bailifb, 
recorders,  sheriffs,  aldermen,  common  council- 
tsen,  assistants,  ud  of  and  firom  all  and  every 
•llnr  aSce  aid  pteoci  bom  which  we  hare 


lidy  ccuAtaaanced  by  theiBifiBtntes : 

that  end,  hi  all  dectMns  Aey  aliekled  loch 

the  mestdisaflbctod  into  ofneea  of  the  grtai* 
est  trust  in  the  gevemment ;  and  carrM 


IM>wer  reserved  by  the  said  charters  reapee- 
tively,  to  remove  or  disitem  them :  And  we 
do  hereby  promise  and  deeure,  tbnit  we  wiD 
do  and  consent  to  all  such  acts,  mattera  and 
things,  as  shall  be  necessary  to  Tender  these 
our  gracious  intentions  and  puqnises'  cllbtlnal, 
it  being  our  gracious  intention  to  call  a  pai"' 
ment  as  soon  as  the  general  djaturbaoee  of 
Jctngdom  by  the  intended  invasioo>  will 
thereof. 

Given  at  our  Court  at  Whitehall,  the  17d&  day 
of  October,  1688.  In  the  Fourth  year  .of 
our  Reign.  ♦ 

At  the  Court  at  AVhiteball,  October  17th,  1688. 
Present  The  King's  most  Excellent  Ma- 
jesty and  the  Lords  of  his  most  HomHir- 
able  Privy  Council.  , 

Whereas  in  the  charters,  patantoor  gnntiy 
made  to  several  cities,  boicoffhs  and  towi» 
coqiorate,  a  power  is  reserved  tohia  nBH^caty  bjr 
his  order  in  council,  to  remove,  dispnce,  aad 
discharge  the  mayors,  aherifb,  recordcn^ 
town  cwrks,  aldermen,  common  cottiicU^4ne% 
assistants,  officers,  magistrates,  nmnrters,  firee* 
men,  and  other  membere  of  the  same :  His 
majeBty  is  this  day  in  council  ninsed  to  erder, 
and  it  IS  hereby  ordered  accoraiagly,  that  aB 
mayors,  sheriflB^  recorders,  town  derlcB,  alder- 
men, common  conncil-nien,  assistants,  elBceii^ 
magistrates^  ministers,  fieenen,  aiid  alMr 
members  of  the  said  resfieotive  cities,  bonsuglto 
and  towns  corporate,  which  havecridaim  ansk 
offices  or  places  by  charter,  patent  er  ffnat 
from  the lateldngof  blessed  memeiyy  or 
his  imyesty  since  the  year  1679  (emspt 
cities  and  towns  in  his  miyesty's 
named,  whose  deeds  of  surrender  are  invoBady 
or  against  whom  judgmeDtsin  Quo  Warrmila 
are  entered,  be  remov^,  displaced  and  diadMig* 
ed,  in  pursuance  of  the  power  reserved  m 
aforesaid ;  And  they  and  every  of  thens  an* 
hereby  removed,  dii^laced  and  diechai^ged  ao» 
cordingly.  Joim  NicfiCLaa. 


J.  R,  Whereas  on  the  charters, 
grants  made  to  several  cities,  boroagha 
towns  corpomte,  a  power  is  resenr^  d  to  i 
remove,  displace  and  discharge  by  order, 
our  signet  and  sign  manual,  the  mayora, 
riffs,  recorders,  town  clerks,  aldermen, 
mon- council- men,  assistant^  officers, 
trates,  ministers,  fVeemen  and  other 
of  the  same ;  We  do  accordingly  herefy 
move,  displace  and  discliarge  all  mayors, 
rifis,  recorders,  town-cleriui,  aMernsen, 
mon-coundl-nien,  assistants,  offiflen. 


*  Concerning  the  operation  in  law,  of 
prodamaiion,  seethe  case  of  NewKn^v.  Ahk 
cif ,  (I'toob.  S9  G.  d.)  9  Tcm.  Bq^.  tfff. 
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mibrmt  vitb  thai  iMHit  and  viele^ee^  that  it  waaa 
terrof  jko  all  wohtr^oA  discreet  citizens :  and  the 
cjtj  was  so  unhappily  lUviddd  ijito  parties,  that 
there  was  no  likelihood  it  couM  return  to  good 
order,  so  long*  as  the  fiMstious  retained  any  hopes 
of  preeurinff  the  election  of  magfistrcktes  of  their 
own  par^  for  thttr  impunity. 
^  '  It  was  uiKh  time  to  put  a  stop  to^tbis  grow- 
ings evU.  This  made  it  necessary  for  his  ma- 
jesty lo  enquire  into  their  abuse  of  francliises, 
that  it  Kiight  be  in  his  power  to 'make  a  regula- 
tioim  sttficieni  to  restore  the  city  to  its  former 
9ood  gevermnent  < 

It  was  not  for  pvoishment,  but  merely  for 
the  good  of  the  city,  that  he  took  this  course. 

And  non'  the  km^  bath  obtained  judgment 
In  a  Clud  Warranto,  it  is  not  bis  intention  to  pre- 
jodipetbem,  either  in  their  properties,  or  cus- 
toms. Nay,-  lest  the  entmng  a  judgment  upon 
record  nugat  have  oQuseqnences  fatal  to  them, 
Us  mt^esty  was  so  tender  of  them  that  be  caused 
Mr.  Attorney  to  forbear  the  same  at  present, 
that  the  city  might  haye  some  time  to  consider 
their  own  coMditlim. 

My  Lord ;  I  must  needs  say,  the  city  hath 
9at  Man  well  adrised,  to  defer  their  application 
10  his  miycaty  thus  long,  even  till  the  court 
hnth  pranonnced  judgment :  it  had  been  done 
with  a  much  better  grace^  if  it  had  been  nmre 
oanF* 

As  m»fsty*s  affection  to  the  city  is  tea  groat 
10  reject  their  suit  for  that  cause. 

But  for  that  reason  you  will  have  the  less 
ftiaae  to  deliberate  upon  the  particulars  the  king 
4olh  re<|«fre  of  you. 

And  indeed  there  will  be  little  need  of  deli- 
|»eiation;  for  his  majesty  hath  resolved  to 
make  the  alterations  as  lew  and  as  easy  as  may 
te»  oomistentwith  the  good  gov^mnoit  of  the 

— I • — 1 ■-  ■    -   _  .      _     ^  ^^  , 

iraitesj  numsteis,  freemen,  and  other  members 
^'  our  said  respective  cities,  boroufl^hs,  and 
Aawns  corporate,  which  have  or  claim  such 
iiffices  or  phu)es  by  diarter,  patent  or  grant, 
lirom  the  late  knig  our  most  dear  brother  of 
ever  blessed  memory,  or  from  us  once  the 
..year  16f9  (except  such  cities  and  towns  in  our 
proclamation  named,  whose  deeds  of  surrender 
are  inroHed,  or  against  whom  judgments  in 
4^uo  Warranto  are  entered)  and  they  and  every 
of  them  are  hereby  removed,  displaced  and  dis- 
fjharged  accordingly,  in  pursoaii<5)e  ef  the 
power  reserved  to  us  as  aforesaid.  Whereof 
-all  persons  concerned  are  hereby  required  to 
4ake  notice. 

Given  at  our  Court  at  WluteliaU  the  17th 
day  of  October  1688,  in  the  fourth  year 
•four  reign.    By  his  majesty's  command, 

Sunderland  P. 

For  the  reflections  to  whkb  these  restitutions 

0»ve  rise  at  the  time  at  which  they  were  made, 

,  nee  a  passage  which  is  extracted  from  Nsrcissos 

LuttreU's  <  Brief*  historical  Relation,'  Ad  in- 

I verted  ina  Note-to  |||e  vepwtt  of  the  proceed- 

, iap a^aiostMagdalfii G4^«ge»  a,  n.  IGdr,  in 

this  CoQection. 

VOL,  VIII.  I 


city,  and  peace  of  the  kingdmn^     They  art 
these:  s  '  , 

,  His  majesty  requiresyour  submission  to ^Udstf 
regulations : 

That  no  lord  mayor,  sheriff,  recorder,  com* 
man  serjeant,  town-derk,  or  coroner  of  the 
city  of  London,  or  steward  of  the  borongh  of 
Southwark  shall  be  capable  of,  or  be  admitted 
to  the  exercise  of  their  respective  offices,  befoiai 
his  majesty  shall  have  approved  th^u  under-bia 
sign  manual. 

That  if  his  majesty  shall  disapprove .  the 
choice  of  any  person  to  be  lord  mayor,  and 
signify  the  same  under  bis  ^ign  manual,  tfrthe 
lord  mayor,  or,  in  default  of  a  lord  mayor,  to 
the  recorder,  or  senior  alderman,  the  citi^nn 
shall,  within  one  week  proceed  to  a  n^w  ehoki«u 
And  if  his  majesty  shall  in  like  manner,  disap^ 
prove  the  second  choice,  his  msvjesty/may,  ifh^ 
so  please,  nominate  a  person  to  be  lord  mayor 
for  the  ensuing  year. 

If  bis  majesty  shall  in  like  manner  clisapr 
prove  the  persons  chosen  to  be  sheriffs,  or  eitlier 
of  them,  his  majesty  may  appoint  persons  to  be 
sheriffs  for  the  ensuing  year,  oy  bis  commission 
if  he  so  please. 

Nevertheless,  the  Elections  of  these  Officers 
may  be  according  to  the  ancient  usage  of  tl^ 
city,  with  these  restrictions : 

The  lord  mayor,  and  court  of  alderme^, 
may,  with  leave  of  his  majesty,  displace  any 
alderman,  recorder,  common  seijeaat,  town- 
clerkj«Coroner  of  the  said  city,  and  steward  of 
the  said  borough. 

Upon  the  eleotion  of  any  alderman,  if  any  of 
the  persons  that  shall  be  presented  to  the  court 
of  aldermen  by  the  ward  shall  be  judged  unfit« 
upon  such  declaration  by  the  said  court,  tbe 
ward  shall,  proceed  to  the  choice  of  other  p^- 
sous  in  the  room  of  such  or  sol  many  of  them  as 
are  so  disapproved  :  and  if  tlie  said  court  shall 
diss^prove  such  second  choice  they  may  ap* 
point  any  others  in  their  room. 

The  justices  of  the  peace  to  J)e  hj  the  king^a . 
commissiun,  which  his  majesty  will  grant  ac- 
cording' to  the  usual  method ;  unless  upon  ex- 
traordinary occasions,  when  his  miyeaty  shall 
think  i(  necessai-y  for  his  service.  ' 

These  matters  are  to  be  settled  in  such  a 
manner  as  shall  be  approved  by  his  miyesty's 
attorney  and  solicitor  general,  and  counsel 
learaed  in  the  law. 

My  Lord  IVIuyor ;  These  regulations  beii^ 
made,  ,his  majesty  will  not  oidy  pardon  this 
prosecution,  but  conlirro  your  charter  in  sueh 
manner  as  may  be  consistent  with  tbesi. 

The  city  ought  to  look  upon  this  as  a  great 
condescension  on  his  majesty's  part ;  it  being  in 
the  nature  Qtf  a  reservation  of  a  small  part  of  wlMll 
is  already  in  his  power,  by  the  judgment :  and 
of  those  things  which  will  conduce  as  much 
to  tlieir  ovni  good  and  quiet,  as  to  his  service. 

If  the  city  should  look  upon  it  with  another 
eye,  and  neglect  a  s]>eedy  compliance;  yet, 
his  mn^esty  hath  do^e  his  part,  and  demonstrs]^ 

Ibis  affection  to  the  city  ^  by  giving  them  tlu9  ^^^ 
portunitj, 
*N  •    ..    .   • 
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And  if  there  fllttI11ie*aiiyhaiTy  consequenoe 
of  this  jadgmeiit,  which  it  will  behoye  you  well 
to«oiigider,  the iaidt  will  lieatdieir  doors, in 
whose  power  it  now  is,  to  bring  this  afiair  to  a 
hApriTy  coDdasion. 

My  Lord  MaYor ;  The  term  draws  towards 
«n  end,  and  Midsummer-day  is  at  hand,  when 
aomeofthe  officers  use  to  be  chosen,  whereof 
his  majesty  will  reserve  the  approbation ;  there- 
fore it  is  his  majesty's  pleasure,  that  yon  return 
to  the  city,  and  consult  the  common-coundl, 
that  he  may  speedily  know  your  resolutions 
tfatteopon,  uid  accoraingly  gire  his  directions. 
-  That  you- may  see  the  kmgis  in  eaniest,  and 
Ihe  matter  is  not  capable  of  delay,  I  am  eom- 
aaandcd  to  le^you  loiofr,  he  hath  given  order  to 
Ilia  AtterAey  General  to  enter  up  judgment 
«D  Saturday  next,  unless  you  prevent  it  by  your 
«ompliaiiee  in  aR  these  particuhtrs. 

But  the  city  not  complying,  judgment  was 
'Altered. 

Thus  was  the  metiopolis  of  the  kingdom- 

^i^prived  uf  its  Charter  aiid 'Magistrates,  till 

the  year  1688,  Avhen  king  James,  terrified  at 

the  news  of  the  prince  of  Orange's  intended 

hivatiion,  thought  fit  to  restore  it,*  October  the 

*/>tb,  apd  ordered  lord  chancellor  Jefferies  to 

«earry  it  back  himself;  whereupon  sir  George 

Treoy  was  restored  to  his  place  of  Recorder, 

and  tue  rest  of  the  Magistrates,  according  to 

.•the  ancient  constitution  of  the  city. 

Postscript. 

'  The  question  concerning  tlie  surrender  of 
the  corporations,  or  bodies  politic,  not  being 

•  directly  in  the-case,  but  in  the  arguments  on 
:  both  sides  insisted  on,  it  may  not  be  unneces- 
-«aiY    to  slate  that  point,  and  collect  what 

hath  been  in  the  debates  or  arguments  alleged 

on  either  side,  that  the  easier  %iew  and  judff- 

-  DK*ut  ma^  be  made  of  it.    By  surren<ler  in 

'Chii^  question  is,  by  both  sides,  meant  and  in- 

<  tended  some  4Uted  or  instrument  in  writing, 

-wiiereby  a  body  corporate  or  politic  can  sw- 

*  render  and  dissolve  itself.  It  is  a^ji^reed  that  a 
body  politic  may  be  dissolved,  either  by  the 
death  of  the  fiersons  incorporate,  or  their  re- 

j  liiser  to  act,  nominate,  or  elect  officers  or  mi- 
nisters, so  as  there  remain  not  aufficient,  au" 
ihoriaied  or  enabled  by  their  charter  or  consti- 
tution, to  preserve  tlieir  being:  This  is  ad- 
'  mitted  to  be  a  cesser,  or  dissolution  of  tlie 
>  corporation,  and  such  a  sort  of  yielding  up,  or 
•un^eoder,  is  admitted  possible.  *  But  whether 
by  any  deetl  or  instnf ment  in  writing  '^  can  be 
donoy  that  is  the  question  intended.  Fur  the 
•urvender,  it  hath  heen  alleged, 

1.  That  the  being-of  a  body  politic  is  a  li- 

**■  '    • — . ' 

*  The  operation  of  the  aooeptam>e  by  other 

corporations,  of  the  proclamation  of  king*  James 

*  Ihe  Hecond  in  this  same  year  (4  Jac.  2)  ^r 

their  ijestoratkHi,  with  the  full  enjoyment  of 

'  their  respective  ancient  franchises  and  privi- 

-  leges,  is  discussed  in  the  case  of  Newling  v, 
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berty,  privilege,  and  traadiiae,  that  had  sir 
commencement  W  the  king's  charter,  or  b^ 
preipcrij^ott,  whico  supposes  a  charter ;  and  if 
h  have  Its  beginaing  and  creation  by  cbader, 
which  is  the  lung's  deed  that  mks  it ;  fay 
deed  again  it  may  be  njprMted  and  safm- 
dered:  anditisamaadmialawr^Umimipiod- 
<  q[ue  diflsolvi  potest  eod'  mode  quo  lisatai/ 
And  mslances  in  fairs,  maikela,  leeto,  and  anch* 
Uke  firancbises,  granted  by  charter,  wlndi,  mf 
they,  may  be  snrrenderaa  by  deed,  or  tcgnirt. 

2.  That  it  19  neoeasary  that  it  riMold  be  dis- 
solvible  by  surrender.  Perhaps  a  town  may 
come  to  decay^  and  not  be  able  to  defray  Ilia 
chaige  that  the  support  and  mainleiiaDoe  af 
the  corporation  may  leqture;  for  every  ooa 
sees  thai  ornaments  and  officers  must  he,  aaA 
these  cannot  be  bought  or  mamtamed  witboul 
estates ;  and  poor  men  are  not  able,  withooft 
ruin  to  their  families,  to  bear  the  magistraciea 
and  offices;  and  therefore  it  is  neoessafythtra 
should  be  a  power  in  them  fo  surrender. 

3.  That  the  books  and  cases  in  law  do  pravc^ 
that  a  corporation,  ^or  body  poli^  nay  amw 
render  itself,  and  thereby  Mdiasolved. 

Dy.  373.  These  the  case  is  thos  alated: 
The  deanry  of  the  cathedral  church  of  WeBi 
WAS  dissolved  by  the  surrender  of  Fits-WO- 
hams,  tempore  H^8.  And  the  prebend  ^Car- 
rey, in  the  same  church,  waa  also  surrendered 
by  Goodman,  prebendary  thm,  lE.  6.  And 
in  this  year  the  dissolution  of  the  deanry  waa 
confirmed,  and  the  deanry  esctind  byaet  of 
parliament,,  and  a  new  dean  erected  and  can* 
ated ;  to  which  new  deanry,  the  lands  and  pea^ 
sessions  of  the  obi  were  annexed,  amoont 
other  possessioos,  and  the  nomination  of  &• 
new  dean  and  successors  gireq  by  that  act  la 
tlie  king ;  and  that  he  should  have  the  sanw 
power  in  '  Chore  et  Capitnlo,'  as  the  old  dean 
had ;  saving  to  all  strangers,  other  than  tli« 
bishop  of  h9ih  and  Wells,  the  old  dean,  wnt 
the  old  prebendary,  and  their  successors,  la 
this  case  it  is  admitted,  and  taken  for  granted, 
that  the  deanry,  and  also  th6  prebeim,  vcr« 
surrendered. 

Dy.  «84.  There  the  archbishop  of  Dnblia 
had  two  chapters,  vie.  the  dean  and  cfaaptw 
of  St.  Patridk,  and  the  dean  and  chapter  ef 
Christ  Church,  and  both  these  used  to  oonfbia 
the  bishop's  leases.  The  dean  and  chapter  of 
St.  Patrick,  by  deed  under  their  common  seal, 

£ive  and  surrendered  all  their  church,  heoses, 
nds  and  possetsions  to  the  king,  withont  ti« 
cence  or  consent  of  their  bishop,  being  their 
ordinary,  and  patron  of  the  most  part  of  the 
prehendi.  Afler  this  surrender  their  church 
was  used  as  the  common  hall,  for  the  fbor 
courts  in  the  Term  there ;  and  a  lease  is  made 
br  the  archbishop,  confirmed  by  the  dean  and 
chapter  of  Christ  Churdi  only ;  and  whelher 
the  successor  of  the  archbishop  were  bound  by 
this  lease  was  the  cpiestion.  The  ju^^ea  in 
Irdand  were  divided  in  opinion,  and  iherenpon 
the  case  was  sent  over  mrtfae  opiaion  of  the 
judges  here :  and  the  opinions  and  reaointkiw 
offivejujitices^  m.  Ciilyn,Dyer,  Sanados, 
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W^ih,  and  Caras,  certified  to  ^loid  dmity  ( 
of  IreUiidy  rnider  their  bamlB,  ware,  '  Qnod 
<  non  fait  alind  capitahun  in, ease   tempore 
^oonfirmatioiiea  dimiaaioD'  piaMi'  niai  Chriat- 

*  Church  taotrnn,  quia  CorporatioetCapitiiluffl 

*  SaDCti  Patrick  tqit  pear  diMium  et  aoraum  red- 
^•ditioii'  Decani  et  CapituU  pned'  k^me  dia* 
'  aolutum  absque  oonaenau  Ardiiepiaoopi.' 

Jonea  168.  The  opinion  of  Juatice  Jonea 
there,  that  a  corporation  may  be  diaaolved  by 
an  aot  proper,  yiz.  by  resiffnation. 

On  the  other  side,  it  hath  been  anawered, 

1.  AdmittiD|^  it  to  be  true,  that  to  be  a  body 
politie,  ia  a  hberty,  pcirilege,  and  franchise, 
created  by  charter,  which  is  the  king's  deed  ; 
jet  it  doth  not  follow,  that  it  may  be  aurren- 
dered  by  deed :  for  the  chartera  that  incorporate 
the  dozens,  or  inhabitant84>f  audi  a  city,  town 
4kr  pbce,  and  make  them  a  body  capable  of 
taking  and  haying  lands,  ffoods,  or  chattels,  to 
aue  imd  to  be  auc3,  and  toliave  a  common  seal, 
mnd  to  act  according  to  the  powera,  ends  and 
purpoaea,  in  their  charters  contained,  only  give 
them  a  capacity  for  those  ends.  Ilie  liberty, 
nriWlege  and  franchise  that  they  have,  jfoea  no 
larther.  They  cannot  transfer  this  pnvilege, 
^franchise  to  any  other  persons.  These  are 
only  personal  franchises  or  capacities,  fixed  in 
^tibe  persona  to  whom  they  are  granted,  like  to 
patenla  of  denization  granted  to  aliens,  whereby 
a  capacity  is  granted  to  have,  hold,  and  act,  as 
n  natnral-bom  subject ;  grants  of  enfranchising 
«  villain  ;  these  are  grants  Aat  cannot  be  sur- 
rendered ;  these  are  firancbisea  and  capacities 
Uke  this ;  these  are  exceptions  to  the  general 
Tale,  *  nnumquodque  dissolvitur  eodem  mode,* 
&C.  so  also  of  fiurs,  markets,  conrts,  &c.  they 
are  created  by  charter,  they  may  bc  granted 
t>ver,  or  granted  to  the  king,  but  if  they  be  re- 
graivted  to  the  king,  they  are  not  extinct,  but 
remain  in  the  kinff . 

Abbot  of  Strata  Marcella*s  case,  Rep.  0.  25. 
b.  ahewa  the  difference  thus :  when  the  king 
graata  franchises,  that  were  in  the  crown  before 
the  grant,  as  bonafelonium,  deodands,  wreck, 
ice  and  these  come  again  to  the  crown,  they 
are  merged  in  the  crown,  and  the  king  is  seized 
of  them  jure  corona  ;  but  when  a  privilejg;e, 
liberty,  franchise  or  jurisdiction,  was  at  first 
erected  or  ordained  by  the  king,  there,  by  the 
combg  of  it  agsin  to  the  crown,  they  are  not 
extinct :  and  instanceth  in  fairs,  markets,  hun- 
dreds, leets,  et  timilia.  They  are  not  dissolved 
or  gone,  for  thereby  subjects  would  be  prejndi- 
oed  :  for  if  the  court  should  be  so  spranted,  and 
thereby  dissolved,  the  subjects  judgments  and 
suits  in  those  conrts  wonld  be  all  lost  These 
are  other  exceptions  to  that  general  rule,^  on- 
imiqaodqne,'  &c. 

S.  That  ibid  reason  given  for  the  surrenders 
of  corporations  from  the  poverty  that  may 
bappen,  for  the  conveniency  of  some  corpora- 
tion, is  answerable ;  for  that  doth  not  very  fre- 
2 oently  happen-:  bat  when  it  doth  happen,  if 
bey  are  weary  of  it,  they  ma^  let  it  alone,  and 
not  act,  or  chooae  officers ;  it  will  cease  of  itself, 
ihej  and  not  be  at  the  charge  cuUroaMe  of  a 


sarvender!  bat  en  the  ether  side,  the  inconve- 
nienciea  are  veir  great,  and  are  aome  df  them 
before  speoUiecL  The  establiahment  of  .the 
church  B  all  in  corporatiooa,  bishopa,  deans, 
chaptera,  prebends,  parsons,  vicars;  if  these  be 
sarrenderable,  as  by  tbe  cases  cited  without 
consent  of  bishops  (a  prebend  ia,  as  to  his  being, 
but'aa  a  parson,  or  a  vicar)  the  umversities,  col- 
leges, hoepitals,  all  the  cities,  considerable  town^, 
trades,  and  mysteries,  are  corporations ;  'dt 
these  be  surrenderabie,  it  affects  our  old  go- 
yemment. 

3.  Aa  for  the  books  andanthorities,  J[>y.  j37J, 
the  dissolution  of  the  oorporatioa  thereby  sur- 
rendered is  only  mentioned  in  putting  the  case, 
it  is  not  debated,  nor  was  it  material  in  the  case : 
for  the  act  of  parliament  there  settled  the  new 
dean  and  chanter;  and  the  prebendary,  aad 
the  matter  of  tne  case  ariseth  upon  the  depriva- 
tion of  Dean  Goodman,  and  the  appeal,  and  re* 
version  of  that  sentence,  there  is  not  as  much  aa 
any  opinion  in  the  case  concerning  the  disso- 
lution or  surrender,  whether  good  or  bad.  JBot 
what  may  reasonably  be  inferred  from  that 
caaeis,  that  the  surrenderor  disBo^ution  thereby 
was  not  jgpood  in  law ;  for  if  it  had*  what  needed 
the  liaving  an  act  of  parliament  to  secura 
against  the  old  dean  and  prebendai^  P  which 
yet  appears  in  the  case  was  had. 

And,  Co.  Rep.  3.  75.  b.  in  the  case  of  tfta 
dean  and  chapter  of  Norwich,  this  case  of  Dyer 
is  cited,  and  there  it  is  expressly  said,  that  tliat 
surrender  was  not  thought  goody  till  confiruKal 
by  act  of  parliament. 

And  as  for  the  other  case.  Dyer  282.  of  the 
surrender  of  the  dean  and  chapter  of  St.  Patrick, 
the  opinion  of  the  judges  there  given  is,  by  all 
the  judffes,  3  Car.  1,  m  the  case  of  Haywand 
and  FuTcher,  in  Jones  168,  denied  to  be  law, 
and  said  to  be  a  private  resolution.  So  thai 
these  two  cases  m  Dyer  having  been  hjy 
those  latter  authorities  denied,  remain  no 
authorities.  And  as  for  the  otiier  authoritj:^ 
viz.  The  opinion  of  justice  Jones,  109| 
that  a  corporation  may  be  dissolved  by  a 
proper  act,  viz.  by  resignatiDn,  that  ia  true, 
taken  in  the  sense  be  speaks  it :  it  is  spoken  of  a 
dean  and  chapter  resigning  to  the  ordmary,  viz. 
the  dean  resigning  ms  place  of  dean,and  the 
prebendaries  of  the  chapter  resigning  their 
prebends  to  the  ordinary,  jvhereby  their 
churches  aad  prebenda  became  void,  and  to  be 
supplied  by  the  respective  patren,HBoUating  or 
presenting,  as  in  cases  of  resignation,  .bj^  any 
parson  or  vicar  to  his  ordinarv.  But  this  is  no- 
thing of  a  surrender  of  the  Sody  politic  to  die 


ipears  oy  tne  very- 
words  of  Justice  Jones  iberes  for  when  he 
saith,  they  may  be  dissolved,  by  a  proper  act, 
viz.  by  resignation  $  the  next  words  are,  or  by 
death  of  the  whole  corporation,  and  the  king 
being  patron,  it  is  in  his  election  whether  he 
will  collate  de  novo^  or  not,  and  till  he  c^^hOea 
the  corporation  is  in  suspense;  but  if  the  bishop 
be  patron,  then  the  biftbopi  upon  the  resigna- 


\ 


tjom  hath  poiverto  collale,  andtlbeyeby  «»  con- 
tinue the  corporation  :  so  that  it  is  rery  plain, 
that  the  resignation  he  speaks  of  is  not  meant 
tor  any  surrender  to  die  king,  or  any  thing  that 
determines  the  <x>rporation,  except  the  patron 
will  not  collate,  and  thereby  suffer  the  corpo- 
ration to  cease ;  but  on  the  conlraiy ,  that  a  cor- 
poration cannot  be  dissolved  by  any  surrender. 

The  suppression  and  dissolution  of  the  abbeys, 
priories  and  monasteries,  by  H.  8,  vras  no  ifis- 
sohition  of  their  bodies  politic.  Br.  Extin- 
guishment, 75.  Br.  Corporation,  78.  Danes, 
l*ep.  1.  Moore's  Rep.  288.  Though  their 
nouses  and  ail  the  possessions  were  gone,  and 
the  persons  either  dischargea  of  their  orders, 
or  sent  into  other  houses  ;  yet  resolred,  that 
the  corporations  remained.  And  it  can  scarce 
be  in>agined,  but  in  some  of  those  cases  it  would 
wve  heed  practised,  or  at  least  something  said 
about  surrehdering  their  body  politic,  if  it  had 
been  then  thought  surreuderable.  Butthe  case 
of  the  dean  and  chapter  of  Norwich,  Rep.  3. 41 
Ete.  before,  cited,  and  the  case  of  Hay  ward 
Md  Fukher  before  mentioned  in  S  dar.  1. 
Jones,  168.  Palm.  Rep.  500,  501.  Anders.  2. 
120.  have  been  cited  as  judgments  against 
•wrendersby  allthejuitees  ofthe  kiiig's-fench. 
The  case  was,  that  the  dean  and  chapter  of  Nor- 
wich, 3  Junii,  1,  E.  6,  surrendered  to  the  king 
tteir  cathedral  church,  and  all  their  manors, 
tads^  tenements,  hereditaments,  franchises, 
ftna  liberties,  spuitual  and  temporal,  by  what- 
soever names  they  are  known,  or  which  they 
have  or  ought  to  have  m  the  right  of  their 
church.  And  by  the  case  41  Efo.  Co.  Rep. 
5.  74,  and  the  opinion  of  all  the  judges  of  the 
King»8*beDch,  3  Car.  1,  adjudged,  that  this 
%vas  no  surrender  ofthe  corporation . 

They  object.  That  the  wonls  of  the  surren- 
•flor  do  not  shew  any  intent  to  surrender  the 
coyoration,  but  only  the  possessions. 

r  answer,  the  being  of  a  corporation  is  a  fran- 
orisc  or  liberty ;  and  there  is  an  express  sur* 
render  of  all  franchises  and  liberties,  spiritual 
And  tem|M)raI,  by  what  name  soever  known. 


which  tb^  haire  in  the  right  of  thebchmtb ; 
and  this  was  a  spiritual  fnnchise,  which  they 
had  in  right  of  their  ebunch.' 

Next,  this  surrender  was  made  with  inteBtla 
dissolve  the  oorporaticm,  and  to  have  a  new  oae 
erected:  this  appears  by  the  new  charter 
of  erection  made  in  November  Mowiw ; 
which  tecites  the  surrender  made  to  &t 
intent.  It  is  not  any  where  in  the  many  ar- 
guments of  thai  ease  aUedgtd  that  dim 
wanted  wotds  in  the  surrender  to  do  it,  vhiob 
would  have  been,  if  thfttitad  been  the  gEtraBdof 
theirjqdgment.  * 

In;the  case  cited  oat  of  Dyer  967,  there  tht 
words  of  tiie  surrender  were,  that  dwy 
surrendered  their  church,  houses,  lawb,  tad. 
possessions,  which  are  not  half  so  hrpe 
and  ample  words  as  in  this  surreader  ire- 
contained;  andtheotherfiidecitetbatastiiiii* 
thority,  to  prove  a  corporatioaBOrfendered,  aol 
admit  the  words  there  suflicient,  and  denj  them 
to  be  suflicient  here,  though  much  more  hrge, 
express,  and  general.  'Ae  arguing  there  ia 
Palmer  501,  that  it  is  against  the  natefe-aad 
constitution  of  corporations,  that  by  the  werii 
put  in  then:  charters,  by  thar  very  eonstttiitiea, 
are  to  hove  perpetual  succession,  *  perpetoit 
<  Temporihus  duratur,'  and  whieh  hy  thdr 
oaths  they  &re  sworn  to  preserve,  or  ihe\  riw# 
befelo  at  «e.  AwA  tw?  express  Worisfdid 
judges  reported  in  these  books  shew  their  opi- 
nion, that  the  corporation  could  not  hesunca* 
dered,  Jones  168.  Dodderidge  Justice,  therff 
saith,  that  the  dean  and  diapter  cannot  suntn* 
der  their  corporation.  Palm.  501.  WbitkN^IaH. 
there  saith,  for  that  the  dean  and  duipler  tie 
counsel  to  the  bishop  instituted  to  that  persen, 
they  Cannot  dissolve  themsebea ;  IbrthepeUip 
corporation  is  the  soul  to  the  body,  that  cbobsI 
be  granted  or  severed  ;  though  the  Idag  cia 
create  a  corporation^  he  cannot  Hissoiveit.  hA 
Jones  Inst,  there  502,  saith,  that  the  dean  uA 
chapter  were  counsel  to  the  bishop,  and  caaoot 
I  destroy  themselves ;  if  they  -  couM,  great  }^ 
I  convenience  thereby  wiH  emnie  to  the  charoh; 


Rex  wtsub  Majoe'  et  Commun*  ct  Civ'  civitatis  Londivx. 
An  Information  in  nature  of  a  Quo  Warranto. 


Faschos,  34  Car.  9.  B.  R. 

liOndon,  is.    MemorandS  Quod  Robertas  Saw-  i 
yer  Miles,  Attorn*  Domini  Qegis  nunc 

generals  qui  pro  eodem  Domino  Rage  in 
ac  parte  sequitnr,  in  propria  persona  sua 
Iren*  hio  in  curia  Dicti  Domini  Regis, 
coram  ipso  Re^fc  apud  Westm*,  die  Lunffi 
prox<  post  quiud^*  sancti  Martini  uH' 
pnctentS  et  pro  eodem  Domhio  Rege  pro- 
toUt  hie  in  cur^  dicti  Ddmini  Regis, .  coram 
ipso  Rege  tunc  et  iUdem,  quand*  Informa* 
Hon*  versus  Mi^orem  et  Communitat<  ac 
Cives  civitat'  London ;  quae  quldem  Inibr'* 
matio  seqnitnr  in  heec  verba ;  «t. 


Sawyer  Miles,  Attorn^  Dom<  Regis  nunc  geoe- 
ralis,  qui  pro  eodem  Dom*  Rege  in  hac  parte 
sequitur,  m  promria  persona  sua  ven*  hic  in 
cur*  diet'  Dom*  negm^  coram  ipso  Rege  md 
Westm',  die  Lundfeptox'pofitqumden^  s.  Hir- 
tini  isto  eodem  termino,  et  pro  eodem  Dom' 
Re^  dat  cur*  hie  intelligi  et  informari,  Qood 
Miyor  et  Communitas,  ac  Gives  civilBU  Leadon' 
preedS  per  spacium  unius  moisis jam  ult*  ebfs' 
et  ampuas,  usi  fuerunt,  et  adhuc  utuntur,  u 
clamant  habere  et  uti,  absque  aliquo  wairaots^ 
sive  regali  concessione,  in&a  civitat*  Loadoii 

Sned%  et  libertat*  et  niecinct'  ^usdem  civitaf , 
iversis  Ubertat*,  priviieg%  et  fianchis*  seqoe&V 


videls'  Fore  do  seipds  unum  corpus  ctxfottfi 
M.  Memoumdum,  (luod  Robertua    et  politicum  in  re,  lacto,  et  nomine,  per  -"^^ 


l!^$9}    STATE  TRIALS,  94  Caamib  D.  l6$9.-^m9iHi  CUg^  ofLoniotu    [1290 

Midoris  et  Comiminttat*  ae  Cmam  ciTitBt* 
London*,  ac  per  \6em  nomenr  pbqkare  ek  im« 

Elftckari,  respondere  et  respotideri,  ac  etkun 
abere  Vioecomit*  civHat'  et  corn*  eiTitat<  Lon- 
4on%  et  nomtnareret  eligere  ex  seipsis  doas  per- 
sonaa  fore  Vioecomit'  ctrital*  prsed^  et  com* 
ejtisd^  ohritatS  aciU<  sic  nominat'  et  elect*  prae- 
ficere  et  conacitaere  Vic*  ctyit*  prged<  et  com* 
^jfoadem  civitatS  ad  exieeution'  et  retom*  om- 
ntura  breviam,  Inllaram,  et  prsoeptorum  Dom* 
Regis  jifro  adminiatFtttioiie  et  executioDe  justic* 
inftm  cmt*  preed*  et  e^tafi  ^usderaci^it*  exe- 
qneiid%  faciend*,  ac  ad  faciend*  et  exeqaend* 
onmuk  et  smjfula  al<  infra  ciyit*  preed*,  et  com* 
ejusdem  civil^  quae  adofficium  Vic*  laciend* 
pertinent ;  ac  etiaiQ  habere  Vic*  com*  Middle- 
aex,  et  nominare,  efig^pre  et  conatituere  ex  se- 
ipsis Vic*  com*  Uliddlesexy  pro  eodem  com*  nt 
Vioecomea  tnde  deaervitnr,  ac  omnia  brevia, 
bllha,  et  pnecepta  Dom*  Regis  infra  com*  Mid- 
dlesex* pned*  pro  administratione  et  executione 
jasttc*  iokl*  exequend*,  et  retorn*  inde  fociend*, 
absque  aliqaa  commissione,  sire  aliquibns  iiteris 
jMtentibas  a  Dom*  Rege  inde  obtent*,  aive  ob- 
tinend*.  Ac  ettam  quod  Major  et  Aldermanni 
^h^sdem  civit*  fuenmt  Justic*  Dom*  Regis  ad 
pacem infra  dvit*  prtsd'  conservandS  ac  ad  sessi- 
oties  paces  et  placita  coronte  infra  eandem  civtt* 
tenend*,  ac  ad  orones  felon*,  riot*,  et  conreniic* 
ilKcit*  infra  civit*  pnrd*  inquirend*,  andiend*,  et 
terminand*  authontate  ipsorum  propria,  absque 
aKqua  coramissione,  sire  al*  antboritate  a  Dom* 
iMe  in  ea  parte  concess*  sive  obtent*.  De 
qoibus  quidem  ommbus  et  singulis  li- 
Jbertat*,  jnivileg*,  et  fraochis*  lidem  Major  et 
Communitas,  ac  Cires  civit*  London  pned*, 
per  totum  tempus  snpradictum  super  oictum 
Dom*  Regem  nunc  usurpayerunt  et  adhuc  usur- 
pant,  in  diet*  Dom*  Regis  nunc  contempt*, 
praerogativoe  saa*  regiie  graye  dampnura  et  prte- 
jadicium.  Unde  idem  Attorn*  diet*  Dom*  Kegis 
nunc  general*,  pro  eodem  Dom*  Rege  pet* 
adrisament*  cor*  nic  in  prtemiss*,  et  dd>it*  leges 
process*  rersus  pnefat*  Major*  et  Communitat*, 
ac  Cires  ciyit'  London  pned*,  in  hac  parte  fieri 
ad  respondend*  diet'  Dom*  Regif  Quo  War- 
ranto clamant  haberi,  oti,  et  gaudere,  libertat*, 
pririleg*,  et  franchise  snpradict*,  &c.  Per  quod 
pneceptum  fuit  Vioecomitibus  London,*  quod 
Tenire  fac*  eos  ad  respondend*,  &c. 

Etmodo,  scilicet  die  Lunse  prox*  posteras- 
tinmn  Ascens*  Dom*,  isto  eodem  termino,  co- 
ram Dom*  Rege  apud  Westm*,  ren*  prsBdicti 
^Iiyor  et  comnmnitas,  ac  Gives  dritatis  Lon- 
don*, per  Benedlctum  Brown  Attomat*  suum, 
et  habito  auditu  information*  prad*,  quenint,  se 
colore  ejosdem  infornaationis  gravit*  fore  yexat* 
et  iuqoieiat*,  et  hoc  minus  juste ;  quia  pro- 
testando  quod  iatbrmatio  pned*,  materiaq*  in 
eadem  content*  min*  suffic*  in  lege  exist*,  ad 
quam  quidem  informat*  ipsi  necesse  non  habent, 
nee  per  legem  teirrse  tenent*  aliqoo  raodo  res-^ 
ponoere :  Pro  placitotamen,  quoad  libertat*  pri- 
vileg*,  et  franchis*  sequen*  (viz.)  ijisos  Miyor* 
et  Commmiitat*,  ac  Cives  civit*  London  fore 
de  se  ipais  unum  corpus  corporat*  et  politic*  in  re, 
InctOj  et  nomine,  per  nonen  Majoris  e|  Com- 


czritet*  London  ac  per  ideift 
somen  plaeitare  et  in^lacilari  respondere,  ao 
reapottderi,  in  infbnnat*  pned*  superius  spe^ 
cifii»t*,  iidem  Miyor  et  Communkas,  ae  Civet 
Civit*  London  dieunt,  quod  dict^  Dom*  Hex 
nunc  ipaof  occaaione  inde  iropetere  sen  occa- 
sionare  non  debet,  qoiadicunt,  quod  pned*  dvit* 
London  est,  et  a  tempore  cujua  contrar*  me-> 
moria  homin*  non  exist*,  foit  antiqua  oivitas ; 
quodque  Cives  ejusdem  Civit*  sunt,  c«  a  pned* 
tempore  cojus  contrar*  memor*    homin*  bob 
exist*,  fiieraut  un*  corpus  ooiporat*  et  jioKtic*  in 
re,  facto,  et  nomine,  per  nomen  Jnajoria  el 
Communitat*  ac  Civium  civitat*  London,  ao 
per  idem  nomen  per  tot*  tempus  illnd  ptacita- 
ver*  et  implacital*  fuerunt,  respooder*  et  rea- 
pons' fnerunt,  et  placitare  et  implacitarii  res^ 
pondere  ac  responderi  a  toto  tempore  simr«dicti> 
usi  fneruot,  et  consuever*.    Quodque  m  Mag- 
na CharU  de  Kbertat*  And*,  in  Pluiiameot* 
Domin*  Henrici  quandam  Kegia  Angl*  tertii' 
apud  Westm* in  comitat'  Midd*,  anno  regni  wj 
non  tent*,  edit*  et  provis*,  continent*,  quod  ci- 
vitas  London*  habeat  omnes  libertat*  suaa  an- 
tiquas  et  consuetufl*  suas ;   et  iidem  Major  et 
Communitas,  ac  Cives  civit*  Londun  ulterioa 
dicnnt,  qnod  Domin*  Edwardus  quondam  Rex 
Angl*  tertiua  in  pariiamento  sno  apud<  Westm^ 
inComk*  Midd<,  anno  regni  soi  prime  teat^ 
per  quandam  olMurtam  suam,  de  consensu  pre- 
lator*,  Comit*,  Baron*,  ac  totiua  Communitat* 
regni  sui  in  eodem  parliament*  suo  apud  Westos* 
pned*convoc^t^ existen*,  ac autfaoritat* ejusdem 
parliament*,    confirmavii  tunc  Civibos  civit> 
London  pred*  libertat*  subsequen*  (int*  alia) 
habend*  sibl  eC  successoribns  suis  in  perpetuum 
imprimis  recitando.  Quod  cum  in  Ma^a  ChartA 
de  libertat*  Ang^*  contineat,  qiHNl  civit*  London 
habeat  omn*  libertat*  suaa  antiquas  et  consnC'^ 
tod*  suas ;  et  oood  iidem  Cives  tempore  eon-^ 
fectioa*  dietee  enartse,  ac  temporibus  sancti  £d- 
waidi  Regis  et  Confessoris,  et  VFillielmi  Con- 
qnestoris,  et  al*  progenitor*  diet*  Rem  EdwardI 
t^tii,  divers  libertat*  et  consuetutP  tarn  pet 
chartas  ipeor*  progenitor*  suorS    quam   sine 
chartis  ex  antiqua  consuetud*  haboisaent,  voluit 
et  concessit  idem  Rex  Ed  wardus  tertius,  pro  se  et 
heeredibua  suis,  per  chartam  iltkm,  authoritat* 
prasd*  ouod  iidem  Cives  haberentlibeKatt*  suas  se- 
cond* form*  Magn*  Chartie  supradtct*,  et  quod 
pro  aUqua  persohali  transgrS  vel  judicio  personal 
alicujus  mmi&tri  ejusdem  civit*  non  caperent*  li- 
bertat* civit*  ill*  in  manus  ejusdem  Regis  Ed- 
wardi  iertii,  vel  hercd*suor*,  sedhujusmodi  mi  • 
nister,prout  qualitas  transgress*  requireret,  pu- 
niret*  prout  per  eandem  chartam  geren*  dat*  apud 
Westm*  [Aied*  sexto  die  Martii,  anno  refful  met* 
Regis  Edwardi   tertii  piimo  supenuhct*,  sub 
mao^iio  s^illo  suo  Angl*  sigillat,  hie  in  cur* 

Soiat*  (inter  alia)  plenus  iqiparet.  Et  iidem 
ajoret  Communitas,  ac  Cives.  civit*  London 
uheiius  dicuut,  Quod  ad  instant*  et  vequisit* 
Communitat*  regni  Angl*  in  parliamento>  Dom* 
Richardi  nuper  Regis  Angl*  secnndo  post  Con^ 
qoest*,  apud  Westm*  pned*  anno  regni  sm  sep* 
timo  tent',  assemblat*  pro  majore  qutete  et  - 
pace  iftter  ligeos  ejusdem  nuper  Aegis  fovend 
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et  pro  bono  publico,  omncs  constietudSlibertat' 
privilege,  et  li-anch*  cii^it*  predict'  tunc  Civibus 
civit*  illiufi,  eteor'  successor*  lioet  usi  noii  fiie- 
rint,  vel  abusi  fuerint  eisdcm,  authoritat*  eius- 
ileni  parliament*  ratifiGat*  et  confirmat*  f(rer^ 
Quoaq<  Domin*  Heoricus  niiper  Rex  AhqV 
Bektus,  per  Jiteras  suais  patent*,  sub  oiagao 
aifi'illo  SQO  Aogl*  sigillat*,  gctrn*  dai*  auud 
Westra*  preed*  vicesimo  sexto  die  OctoWs 
anno  regm  sui  vicesimo  tertio,  quas  idem  i^Iajor 
et  Communitas,  et  Gives  civit**  London  hie  in 
c^ar*  proferunt'pro  se,  bferedibus  et  succesaori- 
biis.suts,  confirmavit  Miyort  et  Communitai% 
ac  Civibus  cirit'  London,  et  successor*  suis, 
omncs  et  sing^ulas  snas  libertat*,  iranchS  et 
liberas  conSoeuid*  adeo  integraset  illaesas,  sicut 
^eas  uaquamaliquo  tempore  profyeoitor*  ^usdem 
nuper  Regis  Henrici  sexti  melius,  quietus  et 
liber  habuissent  ettenuissent,  proutper  easdem 
Ijteras  patent  (inf  alia)  plenis  apparet.  Uuodq* 
pomin*  JBdwardus  nuper  Rex  AngI*  quartus, 
pel'  literas  subs  patent*  sub  magno  sigiilo  suo 
Angi*  sigillatS  gerend*  dat*  apud  Westm*  pned^ 
Don  die  Novembr',  anno  regni  sui  secundo, 
quas  iidem  M^or  et  Communitas,  ac  Gives 
civit*  London  hie  in  cur*  proferunt  pro  se  et 
heeredibus  suis  ooniihnaVit  Majoii  et  Com- 


munitat 


ac  Civibus  civit*  London  et  socces- 
Boribus  suis  in  perpetuum,  omn^  et  singulas 
vuas  libertat*,  franc*,  et  libertas  consuetud* 
adeo  integr*  et  illoesS  sicut  eas  unquam  aliquo 
tempore  progenitor  ejusdcm  nuper  Reg*  kd- 
warili  i^Uarti  melius,  quietus,  et  Uber  habuissent 
et  tenoissant.  £t  uUenus  idem  nuper  Ka,  £d- 
wardus  quartus  per  easdam  literas  sua  patent*, 
concessit  'eisdem  Mqjori  et  Cpmmunitat*,  ac 
Civibus,  qiiod  licet  ipsi,  vel  preodecefisor*  sui, 
aut  Miyor  et  Alderman*  civit*  pnedict*,  vd  prs- 
deoessor*  sui  pneantea,  velsuccfssor  sui*  ex- 
tuncin  poster^,  aliqua  vfl  aliquibus  libertat* 
quietant^  concess*  onlinat*  articulor*  seui  11- 
berar*  «x»nsuetud<  aut  alior*  eisd*  jiteris  patent* 
ejusdem  nuper  Regis  Edwardi  quarti,  sen  al* 
Itteris  suis  aut  pro^Ditor*suor*  quondam  R<^ 
Angt*,  eisdem  Majori  et  Communitat*  concess* 
content*,  aliquo  casu  emergente  plene  non  usi, 
Tel  abusi  fuerint,  noluit  tamen  icmm  nuper  Rex 
Edward  us  quartus*  quod  propt*  hoc  ipsi  major 
fit  commuuitas,  Alderroap*  et  Gives,  seu  sue- 
eessores  sui,  forisfactur*  aliquor*  pnemiss*  ip- 
iCurrerent ;  sed  quod  ipsi,  et  eor*  sucessor*,  uni- 
ji^ersis  et  singulis  libertat*  quictant*  coucess*, 
^dinat*  articulLs,  liberis  consuetudS  et  qui- 
fiuscunqiic  al*  in  chartiset  Uteris  prtedict*  con- 
^nt*,  taliter  non  usis,  ? el  etiam  auusis,  ct  eor* 
quolibct  extunc  de  ctelero  plene  et  libere  g;audc- 
rent,eteis  uterent*  sine  impetition*' Tel  iippe- 
dimeut*  ejusdem  nuper  Regis,  seu  hsered*  suor<, 
Justic*,  'Eschcetor*,  VicecomS  aut  al«  BaUiv* 
«ea  ministr*  ipsius  nuper  Regis,  vel  al*  quo- 
rumcunque,  proat  per  easdem  literas  patent' 
ejusdem  nuper  Regis  Edwapli  quarti  hie  in 
cur*  prolat*  (int*  aha)  pleniusopparet.  Quodque 
Pomm*  Henhcus  nuper  Rex  Angl'  Septimus, 
per  literas  suas  patent*  sub  magno  sigiilo  suo 
Angl*sigillat*,geren*dat*  apud  Wesun<  pre- 
^^ict*  vicesimo  tertio  die  Julii,  anno  regm  sui 


.vioenmo,quasiidero  Major  etCommmutas,  ar 
Gives  civit*  London  hie  in  cor'  protemnt  pro 
se,  hferedibus  et  successoribus  suis  ratificavit  el 
coolirmavit  Majori  et  Communitat*,  ac  Civibaf 
civit*  London*    et  eor*  successor^,  omnia  el 
singula  libertat*,  privileg*,  quietaot*  et  libertf 
consuetud*)  quibus  ipsi  JHajor  et  CommiuritB% 
et  Gives  sou  prsedecessor*  sui  habere,  cxarcmi 
seu  gaudere  consoevissent,  vel  usi  fuiasent,  tat 
debuissent,  adeo  plene,  plan*,  et  integrc,  ac  u 
ea  omnia  et  singula  separatim  et  verliat*  is 
etsdem  Uteris  patent*  express*  declarat*  d  na* 
nifestat*  essent  ct  fuissjnt,  prout  peressdea 
literas  patent*  (int*  alia)  plenius  apparet.   £( 
udem  Mi^or  et  Communitas,  ac  Gives  drif 
London  ulterius  dicunt,  quod  Domin*  JaoobiM 
nuper  Rex  AngI*,  Sec  per  Utei-as  suas  patent* 
suo  magno  sigiilo  suo  AngIS  sigillat*,  gerca* 
dat*,  apud  Honorem  auum  de  Hauiplon  Cooit 
vicesimo  quarto  die  Septembris^  anno  regni  ni 
'  Angl*  sexto,  quas  iidclli  Major  et  Communitas, 
ac  Gives  civit*  London  hie  in  cur^  proferaot, 
recilando,  qiiod  cum  quamplurimi  progenilopei 
ipsius  nuper  Regis,  quondam  Regis  £igiS  ds 
gratia  sua  speoal*,  ac  pro  gratis,  laudibih, 
multiplicib*,  et  contin*  servit*  per  Majorm  et 
Communitat*,  ac  Gives  civit*  London,  et  pi«- 
decessor*  suos  temporibus  retroact*  iact*  d 
impens*,  necnon  pro  divers*  al*  argent*  cauiset 
consideration*  eos  separatim  moven',  dediflent, 
concessisscnt,  et  connrmassent  Majori  et  Com- 
munitat*, ac  GivibuB  civit*  London  pred*,  d 
successor    suis,    divers*    libertat*,    privilieg*, 
franchS  immnnitat*,  authoritat*,  junsdidiM*, 
ordinat*,  consuetud*,  quietant*,  prout  per  «- 
paral*  Uteras  patent*  progenitor*  etpnedebessor* 
suor*  quondam  Regum  Angl*  plemus  et  mani- 
festius  liquebat  et  apparebat ;  idem  nuner  Rex 
Jacobus  pro  et  in  considorat*  sumwie  ndelitat*, 
constant*,  et  prompt*  et  laudabil*  servit*  per 
Major*  et  Gommnmtat*,  ac  Gives  civit*  Loodoa 
pnedict*  eidem  nuper  Regi,  in  ipsius  regn* 
sui  primia  auspiciis,  et  oouiinue  nsqae  tane 
mamfest*,  et  fidelissim*  fact*  et  Impeos*,  ooums 
et  singulas  Uteras  patent*,  chartaa,  et  ooofinna^ 
proecbu'iss*  progenitor*  et  antecessor*  suor*  ei^ 
dem  Miyori  et  Communitat*  ac  Civibus  ci^if 
London  praedict*,  et    pnedecessor*  suis,  per 
quiecuuqucnomina  incorporat*  antea  tone  tem- 
pera luct*,  concess*,  seu  continnat*,  ac  omoei 
et  singulas  donac%  concess*,  contimac*,  restitot*, 
consuetud*,  ordinac*,  explanac*,  arttcul*  et  omnff 
al*  res  qoascunque,  in  quibusounque  litens  pa- 
tent* sive  cbartia  quorurocunque  progenitnr'i 
pnedeccss*,  aut  antecessor*  suor*  Rrgam  Angl*, 
necnon  omnia  et  singula  indict*  Uteris  patent*, 
chartis,  concess*,  conlirmat*,  seu  eor*  auqoiboa 
content*  recitat*,  siiecific*,  oodfiriuat*,  seu  ex« 
planat*,  ac  omnia  et  singula  juriadictioo*,  aa- 
thoritat*,  privileg*,  libertat*,  franch*,  qoieianc*, 
immunitat*,  Uberas  consuetud*  et  hmremtament,* 
quflecunque,'qufe  praed*  Miy(M>  et  Comnnuutas, 
ac  Gives  civit*  London  pnnlict*,  vd  ptaedeoes- 
sor*  sui,  per  uomen  Ma|or*  et  Commonitat*,  ac 
Civium  civit*  London,  sen  per  noinen  Major*^  d 
Aldermann*  civit*  London,  sea  per  nomen  Ma- 
joris,  Civium,  et  Communitat*  dvit^  Loodoii 
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•en  per  nomen  Migoris,  el  Civiumrivit*  Lon* 
don,  seu  per  nom«Q  M ajoris  et  Cammunitiitis 
<livi|atb  LoodoD,  seu  per  nonien  Civittm  civ  it* 
liOtadon,  seu  per  nomen  Baron*  Loudon,  acu 
per  nomen  Baron'  civil*  London,  sea  per  ali- 
<|nod  al*  nomen  qnodcnnaue,  ratione  sea  vigore 
aliquar'  literar*  patent*,  cuartar*,  seu  confirmac* 
aliqiior*  prog^^iitor*,  pncdecessor*,  aut  anteces- 
•or*  cjusdem  nuper  Regis  Jacobi  quondam 
Regis  Angl*,  ahquo  tempore,  vel  aliquibus 
temporibus  habnissent,  seu  rationabilit*  usi 
fuinent,  aut  exercuisseni,  rata  habnit  et  grata, 
to  pro  se,  hsered*  et  successor'  suis  acceptavit 
et  approbavit,  ac  ea  omnia  et  singula  preefiit* 
Major*  et  CooununiUit*,  ac  Civibus  civil*  Lon- 
don*  pnedict*  eteor*  successoribus,  per  easdem 
literas  suas  patent^  ratificavit  et  oonilrmavit 
habend',  tenend*,  gaudend*  et  exeroend*  omnia 
el  singula  pnemiss*,  eisdem  Major*  et  Oommu- 
nitat*,  ac  Civibus  civil*  London  pnedict*,  et  suc- 
cessoribus suis  in  perpetuuro,  aoeo  plene,  libere, 
el  integre,  ac  in  tam  ampUs  modo  et  forma,  ac 
«i  separatim,  singolatim,  et  nominatim  in  Uteras 
patent*  ill*  express*  nominal*,  declarat*«  redtat*, 
et  manifest*  essent  etfuissent,  prout  per  easdem 
literas  patent*  (inter  alia)  ptenius  apparel. 
Qjiodque  Domio*^  Carolus  primus  nuper  Rex 
Ad^*,  6h*.  per  literas  suas  patent*  suo  magno 
ffaffulo  suo  Angl*  si^llat*  geren*  dai*  apud 
Vrestm*  prccdict*  decimo  octavo  die  Octobris, 
Bnoo  legni  sui  i|ttarto  decimo,  (pias  iidem  Ma- 
jor et  Communitas,  ac  Gives  civil*' London  bic 
HI  cur*  proferunt,  omnia  el  singula  privileg*, 
iibertat*  franc*,  quietanc*,  immunitat*,  et  liberas 
ooosuetud*  quiecunque,  ^me  prcedicl*  Major  et 
Commuoitas,  ac  Gives  civil*  London  pned*,  vel 
pnedeoessor*  sui,  per  nomen  Majoris  el  Com- 
munitat*,  ac  Givium  civil*  London,  seu  per 
nomen  Majoris  et  Aldermann*  Civium  et  Gom- 
IDunttat*  London,  seu  per  nomen  Majoris  et 
Clivium  civil*  London,  seu  per  nomen  Midoris 
^"Communitat*  civil*  London,  se  per  nomen 
Civium  civil*  London,  seu  per  nomen  Baron* 
•London,  seu  per  nomen  Baron*  civil*  London, 
aeu  per  aliqnod  al*  nomen  quodcunque,  ratione 
seu  vi^;ore  fiterar*  patent*,  chaftar*,  seu  confir- 
mac*, m  eisdem  literis  patent*  dtcti  nuper  Ret^is 
« Caroli  primi  roentionat*,  vel  nsu  vel  prtescrip- 
'  tjone,  aut  alio  legal*  modo  aliquo  tempore,  Mt\ 
aliquibus  temporibus  ante  tunc  haboissent,  seu 
rmtionabiTiter  usi  fuissent,  aut  exercuisseot,  rat* 
babend*  el  grata,  ac  pro  se,  bieredibus,  et  suc- 
cessoribus suis  acceptavit  el  approbavit,  ac  ea 
^mntaet  sin^la  pnefat*  Majon  et  Commu- 
nttat*,  ac  Civibus  civil*  London,  et  eor*  suc- 
cessor*, per  easdem  literas  suas  patent*  ratifi* 
cavil  et  confirmavit,  prout  per  literas  patent' 
<  ill*  (int*  alia)  plenius  liquet  el  apparel.    Quud- 

•  que  proed*  Domiu*  Rex  nunc  per  literas  suas 
.  patent*  sub  magno  sigillo  suo  Angl*  sigillat*, 
-  geren*  dat*  apud  Westm*  proed*  viccsiino  quarto 

•  die  J  unii,  anna  r^ui  sui  decimo  quinto,  quas 
iidem  Major  et  Communitas,  ac  Gives  eivtl* 

•  London  hie  in  curf  proferunt  pro  ipso  Rege, 
t  bseredibos  et  successoribus  suis,  ratificavit  et 
;  oonfirmavit  Major*  et  Gommunitat*  ac  Civibus 
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gula  jurisdiction*,  authorilat*,  privileg*,  liber- 
tat*,  franch*,  quietanc*,  immunitat*,  el  oon- 
suetud*  quiecunque,  quse  jinefat*  Major  et  Com- 
munitas, ac  Gives  civit^  liondon,  vel  prcrdeces^  " 
sor*  sui,  per  nmuoD  Major*  et  Gommunitat*,  ac 
Givium  civil*  London,  seu  per  nomen  Majoris, 
Aldermannor*,  Givium  et  Gommunitat*  Lon- 
don, seu  per  nomen  Majoris  et  Givium  civit* 
London,  seu  per  nomen  Major*  et  CommunK* 
civil*  London,  seu  per  numen  Givium  civil' 
London,  seu  per  nomen  Baron*  London,  seu 
per  nomen  Baron*  civitat*  JLondon,  seu  per 
aHquod  al*  nomen  quodcunqike,  ratione  vel 
vigore  literar*  patent*,  chartar*,  seu  confirmat* 
in  eisdem  litens  patent*  dicti  Domin*  Regi» 
niflic  pnementional*,  vel  alieujus,  seu  aliquor 
usus*  vel  usu  pnescriplion*  vel  pnescriplionum^ 
seu  al*  Icffali  modo  quocunque,  aliquo  tempore, 
vel  aliqiuDUS  temponbut»  ante  hunc  habuissenl, 
seu  rationabilit*  usi  fuissent,  seu  exercuissent, 
habend*,  tenend*,  gaudend*,  etexeroend*  omnia 
el  singula  pnemiss*  pnedict*  eisdem  Majori  et 
communital*,  ac  Civibus  civil*  London  pne- 
dict*, et  successoribus  suis  in  perpetuum,  ade(> 
plene,  libere,  et  integre,  ac  in  tam  amplis  modo 
el  forma,  prout  in  eisdem  literis  patent*  su- 
perius  mentionat*  fore  data  sive  coucessa,  aut 
* '  alii*  usu,  proBScription*,  vel  al*  \^^i  modo,  seu 
jure  quocunque  ante  tunc  rtepective  habit*, 
obtent*,  sive  gavisa  fuissent,  ac  si  separatim, 
singulatim,  et  nominatim  in  et  per  dictas  literal 
patent*  ipsius  Domin*  Regis  nunc  express*  no- 
minal', declaral*,  concess*  el  manifesta  essent 
et  fuissent,  prout  per  easdem  Hteras  patent^ 
(inter  alia)  pienius  apparet.  £t  eo  warrant<» 
iidem  Mf^or  et  communital*,  ac  Gives  civitat* 
London,  per  lempus  in  informalioDe  pnedids 
superius  specific*  usi  Aier*  et  adhuc  utunt*,  aa 
clamant  habere  et  uti,  Iibertat*  privileg*^  et 
franch*,  fore  de  seipsis  unum  corpus  corporal* 
et  politic*  in  re,  facto,  et  nomine,  per  nomeq 
Majoris  et  Gommunitat*,  ac  Givium  civitat*  Lon« 
don,  ac  per  idem  nomen  pladtare  et  implacitad 
Tespondere  ac  responderi,  prout  eisbene  licuit  et 
licet* :  Absque  hoc,  quod  iidem  Major  et  Com* 
munitas,  ac  Gives  civitat*  London,  de  Iibertat*^ 
privileg*  et  franch*  ill*  super  dictum  Domin* 
Regem  none,  per  tempus  pned*  in  informa- 
tione,  prsed'  superius  specific*,  usurpaver*  seu 
usurj^ant,  prcut  per  information*  ill,  pro  dictp 
Donim*  Rege  nunc  superius  supponitur.  Quob 
omnia  et  singula  iidem  Major  ac  Communitas, 
ac  Gives  civitat*  London  parat*  sunt  verificare ; 
unde  petunt  judicium,  et  quod  Iibertat*,  privi. 
1^*,  et  fraiic'h*  ill*  eis  et  successoribus  suis  ia 
perpetuum  deinceps  allocent*  et  adjudioent*, 
et  quod  ipsi,  quoad  prsemtss*  ill*  ab  hac  cur* 
diraittanl*,  <Scc.  Et  iidem  Major  et  Communi- 
tas, ac  Gives  civil*  London,  quoad  Iibertat*, 
privileg*  et  franch*  sequen*,  viz.  ipsos  haberoi 
Vicecom*  civil*  el  com*  civil*  I^ndon,  et  Vice- 
coni*  Midd*  et  nominare  et  eli^ere  ex  seipsis 
duas  personas  fore  Vicecom*,  civil*  pnedict*  et 
com*  ejusdem  civil*  et  Vicecom*  Midd*  ac  ill* 
sic  nominal*  el  elect*  prscficere  et  consUtuert 
.Vicecom*  civil*  preedict*  et  com*  ejusdem  civit*, 
«t  Vigtctm*  Mijd*,  at  ut  Vi^^^QI.'  mil*  prnf 
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Aictiy  et  ^fom  ^imdcMi  ctvit*,  md  «aD6cat*  ctretam^ 
<M»imim  brevuMh  InllS  eC  pcnoept'  Doaun*  9«- 
(^s,  pTO  admioistintione  et  execut^  iu8ti€* 
inira  €inl«  •rasdiotS  et  oon^  ^nadeni  civit' 
ttceqnentlS  laciendS  qiu&  ad  iMfiiciuiD  yiee- 
<)om^  'ftctend'  pertinent,  ac  ad  ^Maend'  et 
emiuend^  omiiia  et  aii^gfiila  alia  inira  cifit* 
et  eoan*  musdem  eintS  qiue  ad  efficium 
Ttoeeom^  nioiend^  pertinent,  ae  m  Tioecom* 
oom'  Midd'  pre  eedem  com*  deaervitur^,  ao 
<iniiia  brevia,  bill*,  et  prvecept*  Domin*  Regis 
infra  cem'  Midd*  pisdict',  pro  adminifllratione 
«t  erecniione  jnsticitt  ibidem  exeqiiend%  et  re- 
torn*  inde  iaoiendS  ^Q>e  ad  •efficitim  Vicecom' 
^xmiA*  perttuen* ;  dicunt,  quod  diotus  Dominua 
jtex  nunc  iptos  nuyorem  et  oonununitat*,  ac 
Ciwa  cintact*  London,  occaoMie  inde  impetere 
9iu  oocasionare  non  ddbet,  qoia  dicnnt,  quod 
ptndict*  ctrit,  London  est,  et  a  tempore  cnjas 
Qontrar*  memoria  homin*  non  eaaat',  fuat  an- 
tiqna.  eiiitaa  et  antiqu*  eomit*  de  ie,  quodaue 
pwad*  com*  Midd*  per  totmn  tempos  prad*  nut 
«test  aatiqmKi  coraitS  quodque  ctves  ^usdem 
ciffife*  snnt,  et  a  pned*  tempore  ci^us  oentrar* 
■MBor*  homin*  non  exist*,  roii^  im*^oovpa8  cor- 
pecat^  et  poiitic,  tam  per  nomen  M^r*  et  oom- 
mimitat*  ao  dvimn  oWl*  London,  qaam  per  no- 
acaCiviam London)  qnodqne I>Qmin* Johan- 
nes qnondam  Bex  AnaA^,  per  litems  snas 
patent*  sttb  mag^  sifillo  soo  Angl*  sigiljat*, 
gnren*  dat*  apim  bonam  villam  snper  Tokam 
jninlo  die  Jiuii,  anno  regni  sui  *primo,  quas 
adeBLmnor  et  communitas,  €t  oves  civitat* 
Xiondon^  hie  in  ear*  preferunt,  concessit  dvibus 
Itfndon*  preods  Vioeoomit*  London  et  de  Midd* 
oam.  omnibus  lebns  et  oQnsoetndinibus,  qusc 
iMfftinchaatad  pned*  Vioeoom*  infwa  ciTit*  et 
estra,  par  terras  et  per  aqnas,  habend*  et  te- 
liaidV  eis  in  pcrpcittinn.  £t  pneterea  idem 
]>Qain*  Rex  Johannes,  ^  litems  suas  patent* 
jmed*  osncessit  eisdem  ordNis  London,  qaod 
apsi  deseipsis  faosrent  Vioaoom*  quoocnnqae 
yolnerint,  et  amovereot  qoando  voltterart, 
pitmt  per  aasdem  literas  patent*  (mter  alia) 
|»lenitt8  apj^aret.  Uuodqne  in  Magna  Charts 
de  libertenbos^  AngKie,  in  parliament*  Do- 
min*  Henrici  ^mmdam  Reips  Angl*  tertii, 
«|nid  Westm*  m  com*  Midd*  anno  r^gm 
ani  nono  tent*,  edit*,  et  provis*,  continet*, 
quod  ciTit*  London  habeat  omnes  Ubertat* 
auas'  antiqnas,  et  consnetad*  suas.  Et  iitbHU 
Miyot  et  oommmutas,  ac  Oires  cirit*  Lon- 
don ulterius  dicont,qiiod  idem  Domin*  Rex 
Benricus  tertius,'  per  literas  soas  patent*  sub 
magno  si^iUo  suo  Ai^l*  si^^Uat*,  geren*  dat* 
lipiid  Westm*  |pned*  dedmooctevo  die  Februarii, 
«nno  jrcgni  am  iiadscimo,  qoas  iidem  Miyor  et 
4KNnmwiites,  ac  Cives  dvit*  London  hie  in  cur« 
jprofeniQt,  confirmavit  Civibos  London  Vice- 
corn*  London  et  de  Midd*  cmn  omnibus  rebus 
«tGonsnei«dinib*,  quce  pertineb^  ad  praid*  Vice- 
voom*  infra  dvitat*  et  extra,  per  terras  et  per 
jsquas,  prout  pereasdem  literas  p^it*  ^int*  al*) 
(teaius  apparet.  Quodque  Domin*  Bdwardxw 
qnondam  Rex  Angl*  tertius,  in  pacUaoMnt*  suo 
apad  Westm*  in  com*  Midd*,  anno  legni  sui 
tfM»itcat*»jpafyiand«m  «jH«unimmdeiB- 
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senni  pneiater*,  Connl%  BaronS  ac  te(iuBCQ» 
munitat*  regni  sui  in  eodem  parliaineBto  jn» 
mid  Westm*  pned*  conTOcat*  existen*,  ac  uir' 
tnoritate  ejusdem  parliamenti,  confimianttiuie 
Civibus,cmt*  Lonao9pTied*  Ubertat*  SMbiequca* 
(int*  al*)  habendi  sihi  et  suooessohnbus  nm  is 
'  perpetiram,  imprimis  recitando,  quod  cum  m 
Magna  Charta  de  libertat*  Aog*  ooolnKit;, 
qufld  dyitas  London  habeat  omnes  libeilil^ 
suas  anttquas  et  oonsuetud*,  suas  etqood  jiden 
Cives  tempore  oonfectlon*  diets  •chartse,  ac  tcn- 
poribus  sancti  Edwardi  Regis  et  Qoofemn,  d 
Williehnj  Conqaestor*  et  al*  progenitoi*  dwd 
regis  Edwardi  tertii,  diyersas  lib^tat*  et  eta- 
suetud*,  tam  per  chartas  ipsor*  progenitor*  wm*, 
quam  sine  chartis  ex  antiqua  oonsuetud*  habnis- 
sent,  roluit  et  concessit  idem  Rex  Bdwanfaa 
tertius  pro  se  et  hmredibus  suis  per  chaitask  iDs 
authoritat*  pr»d*,  quod  iidem  Cifis  babcnal 
libertat*  suas  second*  formam  M8gn*Cliaite 
supradict* ;  et  quod  pro  aliq[ua  personu*  traaic*, 
vel^jttdicio  personal*  alicujus  ministri  cjumeb 
ci?it*,  nonxaneret*  Ubertas  civit*  ill*  in  miaa 
ejusd*  R^*  Edwardi  tertii,  tcI  hsered*  saar',  wl 
hi^modi  minister,  prout  qualitas  trau^re* 
quireret  puniretur,  prout  per  eandem  CMrtn 
gerei\*  dat*  imud  VVestm*  prxd*  sexto  die  Mttti 
anno  re^ni  mcti  Regis  Edwardi  tertii  primoior 
upadict*,  sub  magno  sigillo  suo  Angl*  sigObf) 
nicin  cur<  prolat*  ^t*  alia)  pleniusappacet  El 
iidem  Major  ei  Communitasy  ac  (Jirss  oril* 
I^ndon  ulterius  dioont,  quod  ad  iaslMt^  tf 
requisition*  Communiftat*  regni  Angl*  in  padifr> 
raento  ]>omin'  Richardi  nuper  B«g>8  Au^^  se* 
cundi  post  ooaqjoestum,  apnd  Wesim*  pr^t  anv 
r^i  sui  septimo  tent*,  aasemblat*  pro  m^jooi 
quiet*  et  pace  inter  ligeos  ejusdem  nuper  ficgil 
tevend*,  et  pro  bono  publico^  omnes  coBroeai^ 
libertat*  piiyile^,  et  francsh*  civit*  prnd*,  tott 
olTibtts  civitat*  illius  et  eor*  snceessaribiis,  littl 
usi  non  fuerint,  vd  abusi  f uerint,  eisdeoi,  ao^ 
tkoritat*  ^usdcinjDarliament*,  ratificat*  et  fdoa* 
finnat*  tuer*.  Quodque  Dominns  Henncui 
nuper  R«K  Angl*  sextus,  per  literas aoMia- 
teot*  sub  m^(gno  sigiUo  suo  Angl*  ligiv, 
ger^n*  dat*  apud  Westm*  praed*  rkmno  seil» 
diepctobris,  anno  regni  sni  Ticeains  lerdi, 
quas  iidera  Ikli^  et  Communitas,  ac  Gives  cKiT 
London  hie  in  car*  proferunt  pro  se,  baanaditei 
et  .successoribus  suis  confirmavit  Hbym  ct 
oonmiunitat*  ac  ciribus  dvit*  London,  ei  sue* 
cessoribus  suis,  omnes  et  singulas)uas  libcrtit^i 
franch*  et  Kberas  coasuetud*  ^adeo  integM  A 
illssas,  sicut  eas  nnquam  aliquo  tem|KiR  p^ 
genitor*  ^ju^lem  nuner  Regis  Heorid  sesdi 
melius,  quietius,  et  liber*  havuiaBent  et  teaiv- 
sent,  prout  per  easdem  literas  patent*  (a^v) 
plenias  apparet.  duodq*  Domin*  Edwaidw 
nuper  rex  Angl*  quartiis,  per  Itlvas  soas  pa- 
tEut*  snb  magno  skfiUo  sqo  Angl^  nsfi°*^' 
seren*  dat*  apud  Westm*  pned*  mno  dit 
Novembr*,  anno  regni  sai  secundo,  <^ 
iidem  M^or  et  Communitas  ac  Cives  ot* 
London  hie  in  cur*  profoont  pro  se,  et  hndi' 
bus  suis,  conlvmavit  Mqjori  et  eonmuaili^* 
ac  Ciiribos diit*  Landon,  et snoBeasonbaa^ 
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sextuB,  p^r  literas  was  patent^  rob  nagv^ 
supUio  sua  ADgl<  si^latS  geren«  dat«  api4 
Westm'  P|['BBd*  vionimd  priiiio  die  FebruiirU) 
anno  re^  sui  secundo,  qnas  iidem  Major  ft 
Commonitas,  ac  Cires  dvif*  London  pftod^  bio  ia 
cur^  profei-uBt,  onmes ooneewionS  ei al^qufl^ 
cuD4|iie  hi  pnoA'  Uteris  patent*  dicti  Domf 
Regis  Jobannis  superms  speoidcat*  contents 

Sro  ipso  nuper  Rege  Edwardo^  sexto  et  lan^ 
ibus  suis,  Major*  et  Communitat*,  ac  Civilms 
ci?it<  London  preedS^  suecessoribus^sius  ra^ih 
ficavit  et  confirmav^  provt  per  eaadem  ^tfl«# 
patent*  ejusdem  m^»er  H^gis  Edwardi  sexti 
(inter  alia)  j^enios  apparet  Quodque  Don.* 
Maria  nuper  Regina  Angl*,  per  literas  soas 
patent*  suo  magno  sigiUo  sno  Angl*  sigillai^ 

S^ren*  dat*  apod  Westm*  prttd*  prirao  dp^ 
lartii,   anno  regoi  sui   pnmo,  quas  iide^i 
Mijor  et-  Com^Qunitas,  ac  Cires  ckital*  Lonh 
don  hie  in  cur*  proferunt  pro  ipiM  miper  B|^ 
gina^   bttred*   ei  suooossoribos  suis,   oiWMP 
qoncessiones  et  al'  queecunque  in  prccd^  Hiens 
patent*  dicti  Dom*  Regis  Johannis  saperius 
specificat*  content*,  Majori  et  Communitat*,  ac 
CiFibos  ciyitat*  Ijondon  [uned*  et  soceessoribus 
suifi  ratificavit  et  oonfinnaVit,  prout  per  easdem 
literas  patent*  ejusdem  nuper  Kegin»  (inl*  ub% 
plenius  apparet    Qnodqoe  Domina  fiUxab^tha 
nuper  Riagin*  Angl*,  per  literas  suas  pateot* 
sob  magno  sigiUo  suo  Angl*  sigillal*,  gerai^ 
dat*  apud  Westm*  pread*  anno  die  Maii,  anno 
ragni  sui  quarto,  quas  iidem  I^aior  et  Cotnmii* 
nitas,  ac  Gives  ci?itat*  London  nic  in  cur*  pro- 
ferunt,  pro  ipsa  nuper  Regina  Elizah^lm, 
biered*  et  successoribus  suis  ^^mnes-  eonoea- 
sion*,  et  al*  qusoniiaue  in  pred*  Uteris  patent' 
dicti  Dom*  Ke^  Jobann*  auperius  specificllt' 
content*  Mi^  et  Comtnuaicat*^  ac  Civibiia 
civit*  Londouj  et  successoribus  suis  l^ficavit 
et  confirmovit,  prout  per  easdem  literas  pa* 
tent*  ejusdem  nuper  Regime  Elizabetb*  (inter 
alia)  plenius  apparet.    Et   iidem    M^or'et 
Communitas,  ac  Gives  civitat*  London  ulte- 
rius  dicunt,  quod  Dom<  Jacobus  nuper  Hex 
Angl*  per  literas   suas  patentes  sub  mdgno 
sigfllo  suo  Angl*  sigillat*,  geren*  dat*  apud 
Hbnoreifek  suum  de  Hampton-Court  ncteitBo 
quailodie  Septembris,  anno  regni  Sui  Angl^ 
sexto,  quas  udem  Major  et  Communttas,  ad 
Cives  civitat^  London  bic  in  eur*  proferunt, 
recitando,  quod  cum  quamplurim*  progenitor' 
ipsius  nuper  Re^s,  quondiim  He^  AukI*  d« 
gratia  sua  speciali,  ac  pro  gratis,  laudabil*, 
mu1tipli6ibus,  et  continuw  seryitus  per  Majo- 
rem  et  Coinmunitat*,  ac  Cives  ctntat*  London, 
et  prtedecessores  sues  temporibus  retroactk, 
tact*  et  impens*,  necnon  pro  dirersis  al*  ui|pea« 
tibus  cauBis  et  consid^rationibus  eot  separatin 
morentibus,  dedissent,  oocceisisseikt,  at  con- 
firmassent  Majori  et  Coromunitali,  acCiribte 
civitat*  London  pned%  ac  suooessorifais  suis, 
diversa  libertats  privileg*,  irane*,  inrniiinHift*, 
authoritat*,  jurisdiction*,  ordioanc*,  consiicte^ 
din*,  et  quietantis,  prout  -per  sepand^,  KtcMt 
patent*  progejiitor*  et  pnedeoessor*  aunr*  qdim* 
dam  R^m  Angl*  plenius  et  jnanifefliin'  1» 
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fraacbS  el  liberas  comMMtodS  adeo  integr' a* 
9I8M*,  aicnt  eas  nnqaani  aliquo  tempore  pro- 
g«nitor*  ^usdem  nuper  Regis  Edwardi  qnaiti 
melins,  qnietius,  et  liber*  babuisseDtet  tenuls- 
aent    Etulterius  idem  nuper  Rex  Edwardqs 
qpiartus,  per  easdem  Kteraa  saaa  patent*  con- 
cessit eisdem  Midori  et  Communitot*  ac  Civ^us, 
yiod  licet  ipai,  vel  prfBdeceasonBS  sui,  ant  Ma- 
jor et  Aldermann*  dvit*  preed*,  vel  prtBdocesaor* 
aui  pnBantea,,vel  suceessoris  sui  extuncin  pos- 
terum'  aiiqua  vel  aUquibus  libertat^  quietant* 
coacess^,  ordinadon*  artieulor*,   seu   Kberar* 
eonsnetudin*,  aut  atior'  in  eisdem  Uteris  paten - 
tibus  ^iwdem  nuper  Re^  Edwardi  quartY,  seu 
pi*  litem  8nis,aut  proffentlor*  snor*  quondam  Re- 
gum  Ang}*,  eisdem  W^joH  et  eonuliunitat*  con^ 
c^ss*  oontept*^  aliquol  casu  emergenteplcaie  non 
iisi  vel  abiisi  fueriut    Noluit  tamen  idem  noner 
Sex  Edu^arduB  quaiius,  quod  propter  hoc  ipsi 
Mi^or  et  -Communitas,  Aldemtian*  et  Cires, 
sen  successor*  sui,  forialactttr^  altquor*  pra- 
missor*  iocurrerent,  sed  quod  ipsi  et  eernm 
snccessor*  nnivenns  et  singulis  liBei^*  quie» 
tant*  coneess*,  ordinat*  artiiiolis,  bbdris  con- 
suetud*,  et  quibuscunque  al*  in  cbartitf  et  Uteris 
]>rBBd*  content*,  talit*  non  usis,  vel  etiam  abusis, 
et  eor*  quolibet  extunc  de  cietero  plene  et  1ibc»e 
f^auderent,  et  eis  uterent*  sine  impetralione  vel 
unpediment*  ejusdem' nuper  Regis,  seu  hfmd* 
suoram,  /ustic*,  Escbislor*,  Vicecom*,  aut  al* 
Balliv*  seu  pubistr*  ipsius  nuper  Rqgfis,  vd 
jsJior*  quorumcunq*,  prout  i>er  easdhem  literas 
patent*  ^usdem  nuper  Regis  Edwardi  quarti 
J|ic  in  cur*  prplat*  (int*  al*)  plenius  apparet. 
iluodque  Dom*  Heitricus  nuper  Rex  Angl* 
Septimus  per  literas  suas  patent*  sub  magno 
iMffillo  suo  Angliee  si^llat*,  sparend*  dat*  apud 
Westm*  prsed*  vicesimo  tertio  die  JulU,  anno 
regni  sui  vicesimo,  quas  iidem  Major  et  Com- 
iDunitas,  ac  Cives  ci^it*  London  bic  in  cur* 
^oferunt  pro  se,  beeredibos  et  successdribus 
tma,  ratificavit  et  confirmavit  Major*  et  Com- 
inunittkt*,  ac  Civibus  civit*  London,  et  eornm 
rifuocesGforibus,  omnia  et  singula  libertat*,  pri- 
▼ileg*,  <yuetant%  et  liberas  oopsuetudines,  qui- 
Ihis  ipsi   M^jor,   Communitas,  et  Cives  seu 
.pnedeoessor*  sui  habere,  exercere,  seu  gau- 
^ere  eonsuevissent,  vel  usi  f Vussent,  aift  debuis- 
Jient,  adeo  plene,  plane,  et  integve,  ac  si  ea 
omnia  et   singula  separatini  et  verbatim  in 
j^UMlem  Uteris  patent*  express*  declarat*  et  ma- 
^festat*  essent  et  fuissent,  prout  per  easdem 
literas    patent*    (inter   alia)    plemus  -apparet. 
•Quodque  Dom*  Henricus  nuper  Rex  Angl* 
c»ctavUB  per  Uteres  suas  patent*  sub  magno 
^sigillo  suo  Augl*  sigillat*,  geren*  dat*  apud 
^  Westm*  pr»d*  duodecimo  die  JuHt,  anno  regni 
,sttiq|iinto,  quas  iidem  Major  et  C'Ommuiutas, 
ac  Cives  civit'  London  hie  in  cur*  proferunt, 
i^nes  concessiones,  et  al*  onecunque  in  prsBd' 
Jiteris  patent'  prKd'  Dom*  Kegis  Jobannis  su- 
,perius  specificat*  content*,  pro  ipso  Rege  Hen- 
jrico  octevo,  et  Hieredibus  suis  Majori  et  Conl- 
onanitat*,  ac  Civibus  civitat*  London,  et  suc- 
j^essoribus  suis  ratificavit  et  confirmavit,  prout 
jper  easdem  lite^  patent  ^usdem  nuper  Regis 
jBLemid  octavi  (inter  alia^. plenius  apparet, 
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quebat  et  apparebat,  idem  nuper  Rex  Jacobm 
pro  et  in  consideratione  summo?  jidelitat^  con- 
•tanlS*  prompt*,  et  laudabil*  servilii  pCT  Mjijo- 
rem  ,et  Coiirtnunitat*,  ac  Gives  ci vital** London 
praedict*,  eidem  nuper  Regi  in  ipsis  regni  sui 
prinHs  atispiciis,  et  continue  usque  tunc  mani- 
restat',  et  fidelissim*  fact*  et  iinpens*^  oinnes  et 
fing^ulas  literas  pateiites,  cliartas,  el  confirma- 
tion* pneclarissimor'  prog-enitor*  et  antecessor* 
suor*  eisdem  Majori  rtl'ommnnitatS  acCivi- 
•bus  civilat'  London  prajdict*,  et  prcetlecessori- 
bus ,  suis  per  queecunqdc  nomine  incorporat* 
^ante  tunc  tempota  fact*,  concess*,  seu  confir- 
tbat*,  ac  omnes  et  singulas.donationcs,  con- 
cessiones,  confirmation*,  restitution*,  c^nsuc;- 
tudines,  ordinationes,  et  explanationes,  articul*, 
■et  omues  al*  res  quascunqnc  in  qui?)ascunqne 
Hteris  patentibus,  sive  chartis  quornmcunque 
•wpogenitor*,  preedecessor*,  aut  antecessor*  suor* 
Kejjum  Angl*,  necnon  omnia  et  sin«fula  in 
dictis  literis  patentibus,  chartis,  concessionibus, 
'confirmationibas,  seu  eor'  aliquibus  content*, 
recitat^,  specificat*,  confirmat*,  sen  explanat*, 
ac  omnia  et  singula  jurisdictiones,  authoritates, 
privilegia,  libertates,   et  franchis*,   quietant*, 
nximnnitates,  liberas  consuetudjnes,  et  htere- 
dkaroent*  qucpcunque,   qufe  prced*   Major  ,et 
Gommanitat*,  acCives  civitat*  London  proed* 
.▼el  predecessor*  sni,  per  nomen  Majoris  et 
'  Communitat*,  ac  Civium  civitat*  London,  seu 
per  nnmen  Majoris  et  Aldermann*  civitat*  Lon- 
'  don,  seu  per  women  Majoris  Civium  et  Com  • 
munitat'  civitaV  London,  seu  per  nomen  Ma- 
ior*  et  Civium  civitat*' London,  seu  per  nomen 
.Major*  et  Communitilt*  cintat*  I^ondon,  seu  per 

nomen  Civium  civitat*  Loi;.lrn,  seu  per  nomen 

Baron*  London,  &eu  per  nomen  Baron*  civitat* 
'  LondoB,  seu  per  aliquod  aliud  nomen  quod- 
'  cuhq%  nUiene  seu  vigore  aliquar^  literar*  pa- 
:  tents  chartar*,  seu  confirmation*  aliquor*  pro- 

f^nitor*,  prcedecessot**,  aut  antecessor*  ejusdem 
'  nuper  Regfis  Jacobi,  quondam  Regnm  Angl*, 

aliquo  tempore,  vel  aliquibus  temporibus  ba- 

buissent,  sen  Tationabiiit*  usi  fuissent,  aut  ex- 
:  ercuissent,  rata  habuit  et  grata,  ac  pro  se,  hee- 
'  redibus  et  successoribus  suis  acceptavit  et  ap- 

prdbavit,  ac  ea  omnia  et  singula  prcetat*  Major i 

et  Commnnitat*,  ac  Civibus  civitat*  London 

proedictS  et  eor*  suceessoribus,  per  easdem  li- 
'  teras  suas  patent^  ratiticavit  et  confirmavit,  ba- 

bead*  et  tenend*,  gaudend*  et  e^cercend*  omnia 

et  singula  praemissa  ^asdem  Majori  et  Com- 
•  kaunitat*,  ac  Civibus  civitat'  London  proedict*, 

et  suceessoribus  suis  in  perpetuum,  adeo  plene, 
-  libere,  et  integre,  ac  in  tarn  •  ampHs  mode  et 

tbrma,  ac  si  separatinr,  singulatim,  et  nomi-' 

natim  in  literis  patentibus  ill*  express*  nomi- 

natS  declarat*,  recitat*  et  manifestat'  essent  et 

fiusBent,  prout  per, easdem  literas  patentcs  (in- 
'  ter  alia)  plenios  -apparet.     Quodque  Dominus 

Garolns   primus  nuper  Rex  Angl*,  &c.  per 

tliteras  suas  patentes  sub   magno  si^illo  suo 

i|ji^«  sigilliit*,  geren*  dat*  apud  Westm*  pra»d* 

decimo   octavo  die  Octobns,  anno  rcgni  sui 

qoartodecimo,  qnai  iidem  Major  et  Commn- 

'  •  alias,  ftcCives  civitat*  London  hie  in  cur*  pro- 

•  iciliQlv  <9mju»  ^  singola  privUegia,  libertat*, 


liraheb^,  quietant*,  immnnHates,  et  liberas  ei>ii« 
sttetudincs   qaaecunquc,  qine>  prsENi*  Bfajor  e( 
Coromunitas,  ac  Cives  civitat*  London  prcd^ 
vel  .  pnedecessor*  ,sui  per  nonl^en  Majorts  el 
Communitat*,  ac  Civium  civitat*  London,  sea 
per  noinen  Majoris  et  Aldermann*,  Civiom  eC 
Communitat*  London,  seu  per  nomen  Majoris 
et  Civium    civitat*    London  sen  per   nomen 
Majoris  et  Convmunitatis  civitat*  I^ndon,  sea 
per  nomen  Civium  civitat*   London,  seu  per 
nomen  Baron*  London  ;  seu  per  nomen  Baron* 
civitat*  London,  seu  per  aliquod  aliud  nomen 
quodcunque,  ratione  seu  vigore  prsed*  fiteiw* 
patent*  pned*  Dom*  Regis  Jpbanni«;,  aut  altw' 
litei-ar*  patent'  chartarmn.  seu  confirmation*  ia 
eisdem  literis  patentibus  dicti  nuper  re^Cir 
roll  primi  roentionat*,  vel  usu,  vel  pnescrip- 
tion*,  aut  alio  le^ali  mode  aliquo  tempore,  vel 
aliquibus  temporibus  ante  tunc  habuissent,  sea 
rationabilit'  usi  fuissent  aut  exercuissent,  rata 
habens  et  grata  eo  pro  se,  hceredibus  et  sueccs- 
soribus  suis  acceptavit  et  approbavit,  ac  en  om- 
nia et  singula  preefat*  Majori  et  Communitali, 
ac  Civibus  London,  et  eor*  snocessorilnis,  pet 
easdem  literas  suas  patentes  ratificavit  et  oon- 
fii-mavit,  pivut  per  literas  patent*  iltas  (inter 
alia)  plenius  apparet.    Quodque  prsedictus  Do- 
minus Rex  nunc  per  literas  suas  patent*  sdb 
magno  sigillo  suo  AngV-  sigillat*,  go-en*  dat5 
apud  Westm*  predict*    vicesimo  quarto  die 
Junii  anno  regni  sui  decimo  qninto,  qnaS  iidem 
Major  et  communitns,  ac  Cives  civitat*  London 
hie  in  cur*  proferunt  pro  ipso  Rege,  hs&redtbnt 
et  suceessoribus  suis  ratificavit  et  coufinuawit 
Majori  et  Commnnifati,   ac  civibus  d«itsi:* 
London,  et  suceessoribus  suis.  Omnia  et  sin- 
gula junsdiction*,  authoritat*,  privilegia,  I3ier» 
tates,  tranch*,  quietant*,  immunitates,  et  coo- 
suetudin'  qniecnnque,  quce  preefat*  Major  e€ 
Communitas,  ac  Cives   civitat^  Iiondon,   vel 
pnedecessores    sui    per   nomen    Majorisy    el 
Communitat*,  ac  Civmm  civitatis  London,  sea 
per  nomen  Majoris,  Aldermannor*,  Civium  -et 
Communitat*  London,  seu  per  nomen  Majori^ 
'"  Civium  civitatis  London,  seu  per  nomen 


et 

Major*  et  Communitat*  civit*  London,  seu  per 
nomen  Civium  civitat*  London,  sen  per  nomstt 
Baron*  London,  seu  per  nomen  Baron*  civitift* 
London,  seu  pet  aliquod  aliud  nomen  qnnd- 
cunque,  ratione  vel  vigore  pr«d*  literar'  pn> 
tent*  prised*  Dom*  Regis  Jobannis,  ant  aliamm 
literar*  patent*,  chartar^,  seu  oonftnuation*  in 
eisdem  literis  patentibus  dicti  Dein*  Regis 
nunc  pnementionat*,  vel  alici^us  sea  aliqusr^ 
usus  vel  usunm,  preescription*  vel  prescripition*, 
seu  alio  legali  modo  (^nocnnque  aliqoo  tempore, 
vel  aliquibus  temporibus  ante  tunc  haboisscnl, 
seu  lationabilit*  usi  fuissent,  aut  exercnisMnCy 
habend*,  tenend*,  gaudend*,  et  exercend*  om* 
nia  et  singula  pnemissa  pned*  eisdem  Mi||Qri 
et  Communitat*,  ac  Civibus  civitat'  London 
proed*,  et  suceessoribus  suis  in  perpetuum, 
adeo  plene,  libere,  et  integre,  ac  in  tarn  am^is 
modo  et  forma,  prout  in  eisdem  literis 
bus  superius  mentionat*  fore  data, -sive 
cessa,  aut  alit'  usu,  prescription*,  rel 
galijaodofl^jioi^  quocwM|ue  anit  fwin  «•« 
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gfiila  Mem  Major  et  Coxumnnitas,  ac  Civei» 
civit'  LondoD,  parati  sunt  veriBoare ;  tjnde  pe- 
tuDt  judicium,  et  quod  Ubertat*,  prinleg*,e^ 
franch*  ill*  eis  et  8uccessoribu»  suis  in  p^- 
petuum  deinceps  allocent',  et  adjudiccutur,  9^ 
quod  ipsi,  auoad  pneniissa  ilb,  ab  h&c  our<  di- 
mittantur,  &c. 

Et  iidem  Mtyor  ejL  fcommumtas,  et  Ciyea 
civit*  l^ondon,  quoad  Ubert^tS  pw^^ilegV  f$ 
f ranch*  .sequcnd*  viz.  Major  dictie  eifi^V 
hujusmodi  Aldeiiuapn^  ejusd^  civiV  et  (^ir 
ofticiuRi  Majoritat*  civit'  i}iiu$  ;sa8*inue.r%  ao 
inde  i'uer*  diinissi,  ac  tres  seuior*  Aldermaun^ 
civit*  prcedict*,  qui  diutiusin  otKc*  Alderinannat*. 
civit'  prse<l'  steter*,  et  onus  et  ofliciuiu  Mo.torat^ 
civit'  pncd*  uon  sustiuuev',  fore  Justic'  bona* 
Reg-is  ad  jmcem  ijifra  civitat'  pi*sed'  conseiTand*, 
ac  ad  session'  pacis,  ^tplacita  corou',  jsciliceti 
talia  placit'  corou^,,q-iial'. Justic'  Dom'  Regis 
ad  parera  consenand*  assign'  lejitiiu,'  tenere 
posseiitinfmeandech  civit-  ti^ncud',  ac  ad  oiu- 
nes  felon',  riot',  rout',  et  coiiventicul*  illicit'  ia^ 
fra  ci?it' pi-aed'  inqnircud',  audtcud%  ettenni- 
nan<l',  in  infonnatioue pited*  supciius si)e.ci{icat* 
diet',  quod  diet'  Dom'  Rtix  nunc  ipsos  Alajoreiu 
et  Commuaitat',  at  Cives  civitat'  Loudon,  Oc- 
cosionc  inde  iiupetere,  sen  occasionare  noa  de- 
bet, quia  dicunt,  quod  prced'  civit'  London  est 
et  a  ten^porc  cujus  contnir*  luemor'  hoiiiin'  uoa 
existit,  i'uit  antiqua  civitas  ac  autlquus  comitat* ' 
de  sp,  ac  cives  ejusdem  civit'  sunt,  et  a  pne- 
dicto  tempore,  cujus  contrai'  raemor*  hoiniu' 
non  existit,  fuer*  unum  corpus  corporal'  et  po» 
litic*  iu  re,  facto,  et  nomine,  per  nomen  Majoris 
ct  Communitat',  ac  Civium  ciritat'  London. 
Cluodque  Dom'  Carolus  primus  nupei;  Hex 
An^I',  perlitcrassuas  patent'  sub  niagno  si^ille 
proed*  decimo  octavo  die  Octobris  annp  rcjrni  sui 
fiuo  Aog"!*  sigillat',  geren'  dat'  apud  Westmf 


wpasine  liakitf»:obteiitS  sive  gaTisa  ftusseut,  ac 
AMaratim,  ongalatim,  et  nominatira  in  et 
per  diotM  Uteras  pstfentes  ipsius  Dom*  Regis 
Bonc  express*^  nomiDat*,  declarat',  concessa  et 
manifesta  esseDt  et  fiitssent ^  prout  per  easdem 
literas  patent*  (inter  alia)  plenius  apparet. 
.  £t  iidem  Major,  et  Gommmiitas,  ct  Cives 
dvitat*  LondoD  ulterivs  diount,  quod  a  tempore 
confection*  pned*  literar*  patent*  pned'  quon- 
<}ftm  Regis  Johannis  bocusque  iidem  Major  et 
Commiioitas,  ac  Cives  civitat*  London  hafoner* 
Vioecom*  qjivit*  et  com*  civit*  London,  et  Vice- 
com*  oomitat**Midd',  et  qnolibet  annonomi- 
aavenint  et  elegeront  ex  seipsis  duas  personas, 
cives  ejnsdem  civitat*,  fore  Vicecoro'  civitat' 
pned'y  et  cam*  ejusdem  civitat'  et  Vicecom* 
com*  Midd'f  «c  ill'  sic  nominat'  et  elect*  prte- 
ieeerunt.  et  eonstknerant  Vicecom*  civitat' 
)nned*,  et  com*  ^ejnsilem  civitat*  et  Vicecom' 
eom<  Midd*,  ac  ut  Vicecom*  eivitat*  prspd*,  et 
com*  ejusdem  civitat*^  ad  execnt*  et  retorn' 
omnium  brevinm,  billar*,  et  prceceptor'  Dom* 
Regis  pro  administratione  et  execulion€fju»ti- 
tm  infra  civit*  prnd',  et  com*  ejusd',  civitat* 
ezeqnend*  et  facieud*  omnia  et  singula  alia 
iniira  civitat*  prsedS  et  com*  ^U8d«m  civitat*, 
fijuse  ad  offic'  Vicecom*  faciend'  pertinent,  ac  ut 
Viceoom*  Midd'  pro  eodem  com'  deservitur*, 
ac  omnia  brevia,  biltas,  et  prsMscripta  Dom' 
Hegis  infra  com*  Midd'  presd*,  pro  administra- 
tione et  executione  justitioB  ibidem  exequend*, 
et  retorn*  inde  faciend*,  quie  ad  offipium  Vice- 
com* faciend*  pertinent.  Et  eo  warranto 
iidem  Major  et  Communitas,  ac  Cives  civitat* 
London,  per  terapus  in  informatione  pnedicta 
snperins  specificat*,  usi  fuer*  ct  adbuc  ncunt'» 
ae  clamant  habere  et  uti  libertiit',  privileg',  et 
firanch*  habere  Vicecom'  civit'  et  coiA'  civit* 
Liondon,  est  Vicecom*  comitat*  Midd*,  etnomi- 
nare  et  eligece  ex  seipsis  duas  person*  foie 
Vicecom*  civitat*  pried',  et  com'  ejusdem  civit, 
^  Vicecom*  Midd',  ac  ill'  sic  nommat'  ^  elect* 
prseficere  et  constituere  V^icecom*  civit*  pncd*, 
.iet  eoraf  ejusdem  civitat*,  et  Vicecom' Midd*, 
ac  ut  Vicecom*  civitat'  pried',  et  com*  ejusdem 
«aivitai*^  ad  eyecut'  et  retorn*  omnium  bi-cvium, 
iiillar',  et  pneceptor'  Dom*  Regis  pro  admi- 
nistratione et  executione  justitise  infi-a  civit' 
pned*,  et  com*  ejusdem  civit*  execjuend'  et  fa- 
4siend*,  qtue  ad  ofiicium  Vicecom'  faciend'  perti- 
nent, ac  ad  faciend'  et  exequend*  omnia  et 
singula  alia  inira  civitat*  praed',  et  com*  ejus- 
4lem  civitat*. quffi  ad  offic*  Vicecom'  fiiciend' 
pertinent,  ac  ut  Vicecom'  Midd*  pro  leodem 
com*  Midd'  deservitur,  ac  omnia  brevia,  billas, 
et  prsscepta  Dom*  Reg*  inira  com*  Midd' 
pned*,  pro  administratione  et  executione  justi- 
tiee  ibiaem  exequend*,  et  retorn'  inde  faciend', 
qus  ad  officlum  Vicecom*  faciend'.  pertioeat, 
prout  eis  bene  licuit  et  licet. 

Absque  hoc,.quad  iidem  Major  etCommunit', 
ac  Civis  civitat*  London,  de  Ubertat',  privileg' 
et  franch*  ill'  super  dictum  Dom*  Regem  nunc 
per  tempns  prsed*  in  informatione  preedicta  su- 
perius  specificat*,  usmpaver',  sen  usurpant', 
prout  per  inform'  illap|i.pro.  dicto  Dom*  R^e 
jmnciuperius  supponitur,  qute  omni^  et  siu- 


quarto  dccirao,  nuas  iidem  Major  et  Coionmuni' 
tas,  ac  Cives  civit'  London  liic  in  cur'  pcoferunt, 
pro  ipso  Hupcr  rege,  heered'  et  sucoessorib'  suis^ 
concessit  Majori  et  Communitat',  ac  Civibus 
civit'  Ixtndon,  et  eor'  successoribus,  quod  Ma* 
jor  et  llecordat'  civil'  pned',  qui  tunc  fuer',  a^ 
Majores  R^cordator'  civit'  propd,  qui  pro  teipr 
pore  forcnt,  act  am  ill*  Aldeimana',  qui  Major* 
civitat'  iliius  pneantea  CAtitissent,  quam  ill'  AU. 
dermann',  qui  onus  et  ofliciurn  et  Majorat'  cir 
vitat'  prtedict'  tunc  in  posterum  sustinerrnt  ct 
lyerereat,  licet  a  Majorat'  ill'  ccssarent,  aut  inda 
ejiscnt  diraissi,  quamdiu  .^Idermann'  ibideji^ 
starcnt*  et  tres  senioi'es  Aldcrmann'  civit'  pro 
tempore  existen',  qui  diutius  in  officium  Alder- 
mannat*  steter',  et  ante  tunc  onus  et  offieium 
Majoi-at'  civitat'  iliius  non  ^ustinuer',  id  pevjie- 
tuum  forent  cust«>des,  et  quilibet  .tor'  csset 
custos  pacis  ejusdem  nuper  Regis,  becred',  et 
successor'  suorum,  infra  civitat*  London  proed*, 
et  libertat*  ejirsdem  conservand*  ct .  custodiend*, 
ac  eosdem  Majorem  et  Rec(»i*dator',  ac  -Aldcr- 
mann' pre^d',  ad  omnia  et  sing'ula  statuta  et  or- 
dinations pro  bono  pacis  dicfinup^r  Regis,  ho&r 
rrd'  et  successorum  suor*,  ac  pro  con^eiTatione 
ejusdem,  ac  pro  quiet',  regimine,  et  Vruberria- 
tion^  populi  ipsius  nuper  Regis,  hserea'  et  sucf 
cessoT*  siior*,  edit'  et  ed^d'  in  Qmnib'  f  uis  »> 
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petnif,  r4  ^9  txtmoc  JMtm 
temptari  oontuigereiit,  ettem  4t 
quim  civitat<  pn^S«C  Ukmtttf 
oonventicdlU,  oontn  piMsem  i 
bered*  et  suoooBor*  floor*,  in  _ 
pull  sui,  6e«ed^  cfac<!  oBi<ir*«wior*,  iMi  n 
iront  yd  eqoitarent,  aeu  elotmic  itetadt 
presumerent.  Et  etiam  de  Ma  «ttK 
ad  gpentem  dict«  I>mii«  it«ffi«»  iMvadh,  ▼«!  ■ 
oessor*  suor*  mahemattdS  vd  inlerAoMd* 
insidiis  jaoerent,  vel  in  pMleriim  jiM« 
merent  Ac  etiani  de  fioflteHar'-et  i^ 
et  singulis  persons  qi:^  in  akuau 
ponderuni,  sive  in  renditfotte  Tktml' 
tbrmam  ordinatian^etatatiitS  vel  aor* 
inde  pro  coramuni  utiKlale  tigtu  Md  AnglS  ft 
popuii  ejusdem  super  Regis,  tere' 
cessor'  suor*  ejusdem  adil^  <t  edend* 
rent  ve\  attemptarent  in  dfit*  prwiS  et  li 
ejusdem,  seu  extnnc  in  yosterum  daKaqsere  wA 
attcmptare  priHtumerenti  At  etiaai  de 
cunqne  Vioecom',  Constalnilar*,  CosImI^ 
et  al*  oific%  qui  in  execut*  oflieioiWB 
preroissa,  vei  eor*  aliqua  indebite  w«  wh»—  » 
aut  in  posternm  indebite  s6  Mbere  prBeaaaMrei% 
auttepidi,  remissS  vel  n^g^tig^nles  Ibar*, 
extunc  tepidi,  remissS  Tel  nes^Kgent*  4m»  i 
tingerent  inthi  civ  it*  pnpd*«t7ibeitat^ 
ac  de  dmnibus  et  MnguUs  artioillis  et  oircttib* 
stant%  et  a1^  quibuscunque,  per  quflecanqiie  A 
qnalitercunque  in  clvit*  pried*  et  libertar  <3iB-> 
dem  fact*  sive  perpetrat*,  et  q»Me  extanc  ihidti 
fieri,  vel  atteniptari  conttniperent  qoaliterctai^Hft 
pretmiss*,  aut  eor*  ali<|ua  eoacenieii*.  Etidl 
mdictament'  qufecuuqiH*,  quie  coram 
aut  Recordatore,  civ  it*  pned*  |nt» 
etisteu*,  et  hujusmodi,  at  prvtert^,  AkJenMiaiiS 
vel  quatuor  aut  pluribua  eorundeao,  quoc* 
Major*  Tel  F^ordator  pro  tempore 
unum  esse  voluit,  tunc  in  postprmn 
inspiciend*,  et  ad  process*  iooe'rersaB  omaca  flt 
sinful*  sic  indictat*,  vd  qoos  in  {MMtamm 
indictat'  contingerent,  qoosqne  eapeircat*, 
derent  se,  tcI  utlagarent*  'tiioiend*  €t  c 
nuand*,  et  ad  omn&i  et  singula  mavdfa,  f^QftF, 
TcneficS  iticantot*,  scortileg*,  artes 
transgress*,  i'alsas  conspiradon*,  et  al* 
fact*,  forestall*,  regretar*,  bgrosm*, 
conventicl*,  indictament*  prnd*,  oswetiaqua 
omnia  et  sipgula  pnemiss*  secimd^  ^a^M  ^ 
statut*  regni  sui  Angl*,  prtrnt  in  hujuaoMdl 
cssu  fieri  coUsuevh  aut  debuit,  audiend*  «t  tsiv 
minand*,  et  ad  easdem  delinquen*,  et  quaiutib^ 
eomm,  pro  deHctLs  snis  per  fines,  Fcdemptiao% 
amerciament* ,'forisfactiir*,  ant  si*  modo,  prMH 
secundum  leg«m  et  oonsueliid*  regni  aui  Aa|^, 
ac  formam  ordtnatiDn*  et  statut*  eanm^cfii  %en 
consuevit  aut  debuit,  eastigand'  et  panieDd*,  ac 
ad  omnia  al*  et  aingala  faciend*,  exetoeni*, 
audiend*^  terminand*,  tt  exeqnend*  infra  rivit* 
pfted*,  ac  libertat*  ejusdem,  qusg'Jtisti^  ad 
pacem  per  I^gea  Tel  statot*  Inijiis  regni  wm 
Angl*  faccre,  exeroere.  inqnirere,  rel  eseqcd 
possent  et  Trierent,  et  m  1am  amplia  tnodo  et 
tbrma  ^ut  alimiiis  al*.  aut  ali  quial*  Jnalic*  aii 
nacem  in  aliquums  -  al*  com*  facmis  rem  mti 
Vngl*  legitime  fiMm/«xm6i«,ilit|il^   pi* 


Is  tam  infra  cintiU*  prsd*,  quan 
^ii#deiii,  juxta  vim,  formam,  et  affectum  «o- 
f  mideia  custodiend*,  et  costodire  ftdend*,  ac  ad 
Ottmes  illos,  quos  juxta  ftirmam  et  efi^ctum 
tffdination*  et  statutor*  eorundem,  et  eorum  aii- 
cttjus  in  civitat*  predict*,  et  Jiborlat*  ejusdem, 
deunquentesinTenirent,  castigand*  eC  puniend*, 
front  secundum  formam  ordi&ation*  et  statutor* 
m*  foret  faciend* ;  et  ad  omnes  illos,  qili  alicui 
rel  aliquibus  de  populo  ejusdem  Auper  Regis, 
l|!l»redS  vel  successor*  suor*  de  oorponbus  suis, 
Tel  de  incendio  domor*  suar*  minas  facerent,  ad 
sufficien*  securitat*  de  pace,  vel  bono  gestu  suo 
6iga  ipsum  nuper  Regem,  b«red*  etsucces- 
sores  sbos,  et  cunctum  populum  ejus,  heered*, 
Tel  successor*  suor*,  inveniend*  et  si  hujusmodi 
•acuritat*  in  venire  recusarent,  tunc  eos  m  gaola 
^usdem  Domin*  Regis  de  Newgate,  vel  in  ali- 
qua al*  prisona  bsered*  'vel  successor*  suor*  in 
^raed*  civit*  London,  quousque  hujusmodi  secu- 
ritat* invenirent,  salvo  custodiri  faciend*,  Cns- 
tqdes  et  Justiciar*  ipsius  nuper  Regis,  et  quem- 
Ubet  eorom  Custodem  et  Justiciar*  ejus  hsered* 
et  sncoessor*  suor*  infra  civit*  London  prad*, 
et  libertat*  ejusdem,  idem  nuper  Rex  Carolns 
primus,  pro  se,  hsredibus  et  successoribus  snis, 
oonstituit,  fecit,  et  ordinavit  per  literas  patentes 
suas  prsd*,  ac  ad  omnia  et  singula  alia  exe- 
quend<  et  peragend*,  que  Justic'  et  *T^ustod* 
pacts  ejus,  hatred'  vel  successor*  suor*.  infra 
aliqueni  com*  regtii  sui  Angl*  exequi,  sive  per- 
a^ere  valerent,  possent,  ant  deberent,  virtute 
aSquor*  statutor*  et  ordination*  hujus  regni  sui 
Angl*,  aut  virtute  Commissionis  ejus  hsred*  et 
successor*  suor*,  ad  pacera  iti  aliquo  hujusmodi 
com*  conservand*.  Voluit  ^tiam  idem  nuper 
HexCarolus  primus,  ac  per  easdem  literas  pa- 
tentes pro  se,  haei:edibns  et  successoribus  suis, 
concessit  prefat*  Majori  et  Communitati,  ac 
Civibus  civitat*  London*  et  eorum  successor*, 
quod  M^or*  Rccordator  -qivit*  prad*  pro  tem- 
pore existen*,  et  hujusmodi  ut  pncfert*,  Alder- 
man* pro  tempore  existen*  qui  omcium  vel  locum 
Majoi-at*  civit*  illinsanteasusfinuer'et  execuer*, 
et  tres  hujusmodi,  ut  prasfat*,  scniores  Alder- 
Inann*  pro  tempore  existen*,  qui  locum  Majorat* 
'prsdipt*  non  sustinuer*,  vel  quatuor  eorundem, 
•M^or^,  Recordator',  et  Alderroannorum,  quo- 
rum diet*  Major  vel  Re<'ordator  pro  tempore 
Gcisten*  unum  esse  voluit  forent  Justiciar*  ip- 
aius  nuper  Re^is,  lisred*  et  successor*  suor*, 
et  ipsos  Justiciar'  suos,  hatred*  et  successor* 
auor*,  pro  se  hsredibus  et  successor*  suis  in  per- 
|>etuum,  assignat*  ad  inquii^id*,  quoties  et 
quando  eis  melius  videpet*  expedire,  per  sa* 
cranoentum  prober*  et  legalium  hominum  tarn 
de  civitat*  prad*,  quam  de  libertat*  ejusdem, 
per  quas  rei  Veritas  melius  sciri  possei  de  om- 
nibus murdris,  felon*,  veneficiis,  incantation* 
'BGortileg*,  arte  magica,  transpr*,  forestattar*, 
regretar*,  ingrossar*,  et  extortionibus  qulbns- 
cnnjue,ac  de  omnibus  et  singulis  aH  male- 
factiv  et  offensis,  de  quibus  Justiciar*  pads  ip- 
sius nuper  Regis,  hxred*  et  successor*  suor* 
V^time  inquii'ere  posSent  aut  deberent,  per 
iquoscunque  et  qnalitercunque  infra  civit*  pred*, 
ii6a  libertat*  ejusdem,  ante  tunc  babit*  seu  per- 


)  ms^    4TAXE  TBIALfi^  M  Cb  AU8  U,  r56i2.«..aiMr  He  Ciiy  #/  Lomimu    [  tdOf 


Mre^*«rt  quofw  looAv  cqm^  p<NP»fc  tut  Tak- 
Mhtv  pmnt  fMT  «tsd€iii  literas  palmt'  (int*  al*} 
frtM^tt  aMMt.  daodqne  pned'  Dom<  Rex 
Auae,.  |Mr  iHenui  snw  psieiit*  sob  magno  sigillo 
aM  Angt«  aiffillatS  geren*  dat^  a|M]d  Wertm' 
puisdftet^  84  me  Janii,  anno  regai  sui  deciiiQO 
•riixile^  ^oaa  iidem  Major  et  Couuaaanitas,  ac 
Otaies  eivit<  London  Ihc  in  car*  praterinit, 
MKAMiB  eonoeanoB*  et  al*  ^iuecaiM|iie  in  predict* 
Mlatia  patents  predict*  nuper  Regis  Garoli 
ftmu  sttpenoa  apedficalSvpro  eodem  Domin* 
keria  nunc,  baerad*  et  attccesaoi^  suis,  Ab^iori 
AO>ilMDiuiitatS  ac  Civibns  civit*  LondoD  nrcd' 
M  <Mer'  SQcoeesor*  in  perpetuum,  ratiacavit 
tt<Nn(fiFmevit,  proot  per  eaadem  Utenur  patent* 
IpaitM  Domin*  ilegfi»  nunc  (ioler  al')  pienina 
aqMvet.  Et  iidem  Major  et  Commnnitas,  ac 
iJives  civit*  London  nherius  dicunt,  quod  tem- 
fm%  «onfectie«*  orttd'  literar*  patent*  pned* 
Miper  ftqg^  Carou  primi,  et  din  antea,  et  ex- 
tMnc^hacusque  fner*,  et  adhuc  existunt  Major 
AlUoordatorcivit^prsd*,  ac  Aldermann*  €jus- 
tan  civit*,  qni  Major  dlct«  eivit*  extitiasent,  et 
MMB  Majorat*  civit*  iUiua  anstin*,  ac  tres  ct 
£taref  al*  Alderman*  ejusdem  civit*,  qui  onus 
Ifajotat*  cirit*  ill*  non  snatinuisaent.  Uuodque 
ik'tempore  confection*  earundem  literar*  patent* 
pned*  nuper  Reg*  Caroti  primi  hucnsq*,  Major 
M  Aeeordator  dvit*  pr»d*-pro  tempore  existen*, 
tie  liujuamodi  Alderman*  ^uad*  civitat*  pro 
tempore  existen*,  qui  onus  Majorat*  civit*  ill* 
IWMlia*,  necnon  tres  senior*  Alderman*  cirit* 
fmsd*  «ro  tempore  existen*,  qui  diotius  in  offi- 
ctmiivAldermannat*  eivit*  prasd*  steter*,  et  onus 
et«ffidam  Majorat*  ciTit*  iti*  non  suatin*,  vir* 
tfile  literar*  patent*  ill*  fuer*  Justic*~  ad  pacem  < 
rafta  civit*  pned*,  eC  libertat*  fgusdem  conser- 
vsnd*,  ac  virtute  literar*  patent*  ill*,  et  secun- 
dum formam  et  effectum  eorund*  de  tempore 
imempus,  per  tot*  tempus  Ul*,  tenuer*  session* 
fma»y  et  placita  coron*,  scilicet,  talia  placita 
oaron*,  qual*  Justic*  Dom*  Regis  ad  pacem 
cVonaerviLnd*  asaign*  per  idem  tempos  l^time 
tenuer*,  rel  tenere  potner*  intra  eandem  civitat*. 

St  eo  warranto  iidem  Mi^r  et  Ck>mmunitas, 
ac  Gives  civitat* « London,  per  tempus  in  infor- 
tnatione  prasd*  superius  epeciiicat*  ust  fuer*,  et 
^Irae  utuntur,  ac  clamant  habere  et  uti  liber- 
tat*. prinleg*  et  franch*,  quod  Major  <lict*  civit* 
^  iMiQustnodi  AlH^'itnann*.  ejusdem  civit*,  qui 
onus    Majorat*  civit*  ill*  sustinoer*,  ac  inde 
fnerunt  dtmissi,  ac  tres  seoiores  Aldermann 
H^oetdem  civrt%  qui  dhitius  in  ofiic*  Aldermannat 
^yW  prcd*  steter*,  et  onns  et  ofiieiura  M«orat 
^vft*  HI'  non  susfiuuer',  fuer*  Justic*  dicti  Dom 
Res^  ad  pacem  infra  civit*  pned-  conservand* 
"AC  ad  session*  pacifi,  et  placita  coronas,  scilicet 
^Ha  placita  coixhi*,  qual*  Justic*  Dom*  Regis 
«d  -ffftcem  conservand*  assign*  legitime  tenere 
'possent,  infra  eand*  civit*  tenend*,  ac  ad  omnes 
Tclon%  riot*,  root*,  et  conventicul*  illicit*  infra 
'<^vit*  praed*  inquirend*,  audiend*,  et  terminaod*, 
|iroift  eis  bene  licuit  et  licet. 

Absque  iioc,  <}uod  iidem  Major  ac  Commu- 
"Vlta^,  ac  Cives  civit*  London,  de  Kbertat*,  pri- 
"rHeg',  et  franehis*  ill*  su%ir  dictum  Dom* 
^fle^ftainiinc,  per  tempus  pnsd*  in  inferamtione 


prod'  anperiua  apedfical*  U8urpaver%  aeu  uaur^* 
Mnt,  prout  per  infinrm*-  iUam  pro  dicto  Dom* 
£^ge  nunc  soperins  supponil* ;  qu«  omn*  e| 
smffiila  iidem  M^or  et  Comnunitas,  ac  Civea 
civit*  London  parUi  aunt  ve¥iicare ;  node  pe» 
tunt  iudicium,  et  quod  libertat*,  jpririleg^  et 
franco*  ill*,  m  et  suoceaaoribus  auis  in  pcrpan 
tuum  deinceps  allocentur  et  acyodicent*,  ap^ 
quod  ipai  qu<nd  prsemisaa  ilia  ab  hac  cui4a  di^ 
mittantur,  &e.  ..  > 

Et  quoad  resid*  libertat*,  privfl^,  et  lirandi^ 
in  information*  praedict*  speciticat*,  per  inao^ 
Majorem  et  Communitat*,  ac  Gives  dvitat^ 
London  auperius  mininie  clamat*,  iidem  Mi^of 
et  Gommunitas,  ac  Gives  civit*  London  liber- 
tat*, privily,  et  fraock*  iUis  nunqoam  ai$i 
fueruttt,  aeu  utantur,  aed  de  eiadem  penitua 
declamant;,  &c. 

£t  pned*  Robertns  Sawyer  Attorn*  dfcfi 
Dom*  Regis  nnnc  General*  qui  pro  eod*  Domf 
Rege  in  luic  parte  sequitur,liabito,  auditu  placiti 
prM*  prailat*  Maoris  et  Gommunitat*,  ar 
Givium  civit*  pned*  petit  inde  diem  loqnondt 
uso;  crastinura  Saocte  Trinitat* ;  et  ei  con- 
ceoutur  coram  Dora*  Rege  ubicunque,  he. 
Idem  diea  dat*  eat  pi«d*  M^jori  et  Gommunitat% 
ac  Givib*  civit*  London  piied*,  &c.  Ad  quod 
quidem  crastinum  Sanctae  Trinilat*  ooram 
Dom*  Rege  apud  Westm*  ven*  tam  pned*  Ro- 
bertas Sawyer  Miles  Attorn*  Dom*  ttegia  nun^ 
General*,  qui  pro  eodem  Dofti*  Rege  in  Itac 
parte  sequitur,  qnam  prttd*  M«jor  •et  Gom- 
munitas, ae  Gives  dvit*  pned*  per  Attorn*  cuum 
prffid*.  £t  idem  Attorn*  Dicti  Dom*  Regis 
none  General*,  quoad  libertat*  privileg*,  et 
franob*  praedS  |)eripaos«upedoffc)araat*  (tiz.) 
ipsoa  Migorem  et  Gommunitat*,  ac  Gives  civitat*' 
London  tore  de  seipsis  anum  corpus  corporal' 
et  politicum  in  re,  tacto,  et  nomine,  per  nomett 
Majoris  et  Gommimitat*,  ac  Givium  cfrital^ 
London,  ac  per  ideih  nomen  placitare  «t  imi- 
placitari,  respondere  ac  responderi,  euperias 
piacitat*  pro  eodem  Dom*  Rege  nunc  die*  qnod 
per  aliqun  per  pra^tat*  Majorem  et  (Dommunitat'' 
ac  Gives  civitat*  London  prod*  auperiaa  plaer- 
lando  allecptt*,  eandem  libertat*,  privilege,  «t 
franch*  eisdem  Mi^ri  et  Gonununttat*  ac 
Givibus  civitat*  London  pned*  aflocari,  aeu  ad- 
judicari  non  debent ;  nee  iidem  Major  <ACom- 
monitaa,  ac  Gives  de  pnamiss*  4n  informae* 
prod*  anperiua  apecificat*  evooerari  debeaft, 
quia  die*  quod  Gii»es  civit*  London  pned*  a  teai- 
pore  cujns  contrar*  memer*  bomin*  non  existk, 
non  fuer*  corpus  corporat*  et  politi<Mm  in  >«e» 
facto,  et  aomuie,  per  nomen  Jlf^otis  et  Coqai- 
munitat*  ac  Givium  civitat*  London,  niodo  -et 
forma  ^mi^  prttfat*  Major  et  Gommonitaa,  ao 
Gives  eiyit*  London  prod*  auperius  plaoitando 
allegrater*.  Et  hoc  idem  Attorn*  diet*  Do«h* 
B»\giB  nunc  General*  pro  eodem  Dom^  Rc|« 
nunc  pet*,  quod  inqmratur  per  palriam.  tx 
praed*  Major  et  Gommunitaa,  et  Gives  eivft* 
London  pirod*  acilicet,  ^&c.  Et  prsBd*  Allorii^ 
diet*  Dom*  Re|pan«nc 'General*,  /quoad  pladl- 
tnmpn^fot*  Migoria  etGomnMntital*,  a6'CiTi|i|B 
Gtvit*  London  pned^,  •quoad  libertat*,  priv4lc^, 
et  franehis*  frod«  per  ipaoa  ^m^^imB  ^damat* 
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4?iz.)  ipsos  Majorem  et  communitat'  ac  Cire9 
cirit*  London  tore  de  seipsit;  unura  corpus- cor- 
porate et  poUticum  in  re,  facto,  et  Domine,  per 
nomen  Majoris  et  Communitat*,  ac  Civium 
crrhat*  London,  ac  per  idem  nomen  placitare 
H  implacitaii,  respondere  ac  responderi  sn- 
perius  placitat*,  ulterius  dic<  (jnod  per  alif|tia  \)cr 
^roefat<  Majorem  et  CoinmunkatS  nc  Gives 
civit'  London  preed'  superiusplacitimiballcivat* 
eadem  UbertatS  privilege  et  fVanchis*  cisdeni 
Majori  etCommunitantS  he  Civibus  civil'  Ijoii- 
ilion  praed'  ailocari,  sen  adjudicari  iion  dcbcnt, 
nee  iideni  Major  et  Communitas,  ac  Cives  de 
•prsroise'  in  Informatione  prsed^  superius  speci- 
£cat*,  exonerari  debent;  quia,  protestando, 
^uod  Cives  ejusdem  civitatS  a  teujpore  cujas 
montrar*  Anemor*  homin<  non  existit,  non  fuer* 
coi-pus  corporal*  etpolitictira  in  re,  iacto,  et 
nomine,  per  nomen  Majoris  et  Communilatis, 
ac  Civium  civil'  liomlon,  ac  per  idem  nomen 
per  totum  tempus  illud  pJacit  aver*  ac  inipla- 
citat*  tiienmt,  responder*  ac  respons*  fiier'  et 
w  placitare  et  implacitari,  i-esponderc  ac  rrspon- 
4leri,  atoto  tempore  sujiradict*  r.sifaer»  et  con- 
suever*,  prout  praed*  Major  et  Communitas,  ac 
Cives  civit*  London  praed'  superius  placitaiido  al- 
kgaverunt ;  pro  placito  tamen  idem  Attorn*  diet* 
Pom*  Regis  nunc  General*  pro  eodcm  Dom* 
Rege  nunc  ulterius  die*,  quod  pracd*  Major  et 
.Commnoitas,  ac  Cives  dv  it*  London  prad*  as- 
sumentes  super  se  ibre  corpus  corporal*  et  po- 
liticum,  ac  ratione  inde  potestaiem  et  authori/- 
•tatem,  habere  ad  seipsos  insimul  convocaod* 
etasstm bland*  ad  bona  et  salubria  leges,  or' 
dines,  et  onlinat*legibusetstaluti8hujus  Regni 
Angl*  mioime  i*epuguan*  sive  contrar*,  faciend* 
et  constituend*  pro  meliori  reeiro*  et  g^bemat* 
Civil*  praed*  ac  civium  et  inuabitant*  ejusdem 
«ivital*  ac  pro  conserval*  pacis  Dora*  Regis 
infra  civit'  piasd*,  iidem  Mayor  el  Communitas, 
ac  Cives  civil*  London  pr<ed*,  sub  colore  el 
prstextn  iode,  eorum  privatum  lucrum  et  coiu- 
moilum  solum  respicien*,  contra  Aduciam  in 
-  corpore  co)'})orato  et  politico  per  Dom*  Regem 
?*.V^*  liujus  Regni  Angl*  re|K>sit*,  assumpser* 
illicitam  el  injostam  poteslaleiu  et  autboritat*, 
ad  denar*  de  subdit*  ac  ligeis  Dom*  Regis  nunc 
levand*  ad  usum  ipsorum  Majoris  et  Com- 
munitat*    ac    Civium  civitat*  London    pned* 

Sropr*,  corore  legum  sive  onlination*  per  ipsos 
e  facto  ordinal*  et  stabilit*,  absf|;  aliquo  alio 
jure,  tituio,  sive  authoritate  qiubuscunq;  ac 
in  prosecution*  et  e'xecution*  hujusmodi  iile- 
Jl^lis  el  iujustae  potestat*  et  authoritat*  \ier 
ipsos  sic  usurpat*,  udem  Alajpr  et  Communitas, 
ac  Cives  civitat*  London  prWd*,  die  Jovis  dc- 
cimo.  septimo  die  Septembris,  Anno  Rcgni 
diet* Dom*. Regis  nunc  vicesimo  sexto,  in  eoruui 
Cornmuoi  Concilio  adtunc  tent'  in  Camera 
Guildhall  civil'  London  inrasd*  (viz.)  in  Paroch' 
Sancli  Michaelis  Bassishaw  London  insimul 
Assemblai*.  fuer*,  condider'  et  publicavcr'  quan- 

.  dam  Legem,  per  ipsos.de  facto  inaclilal',  pro 
levatione  sepanUium  denar*  summar*,  de  om- 
nibus subdil'  ac  Ligeis  Dom'  Rc^s  nunc,  tam 

.  liberifi  quam  non  liberis  hominibus  Cint*  praed* 
#>  #Iva  extranpif .  ad    publica  Mercata   ijifra 

•  •  • 


Civitat*  pnedS  tent*  aeoefo*  oum  vidad*  d 
provisionibos  suis  ibidem  vendend*  (viz.)  M  ' 
qualihet  persona  pro  quolibel  onere  eqniai 
(Angl*  norscrkiad).  provision*  in  aliquod  public  | 
Mercai'  infra  Civil'  pr^d*  ipsuro  importat*  ibi- 
dem Yondend*,  duorum  denar*  per  diem,  et  pt 
qttalil)et  canistra  (Aug*  Voaer)  provisioD*  ii 
aliquot!  Mercai'  \wv^^  ibidem  veodend*  Ja* 
portal'  uoius  denar*  per  diem,  et  pro  qoalibd  I 
carectata  pro\  i>aon*  tracst*  cujii  non  plur*  npm 
tribus  equis  in  ajiquod  Meical*  prsed'  htkm 
rcndend*  impurtal*,  quatuor  denar*  perdiea^  d 
pro  qualibet  cai^eciata  provision*  tract*  cm 
'quatuor  cquis  vel  plur'  in  aliquod  l&gm^ 
praed'  ibidem  vendend*  importat',  sex  deov' 
per  diem,  ac  divcrsarum  al*  denar*  sum*  de 
quibusUbet  perspuis,  quae  aliqua  victualia  sift 
provision*  ad  Mercai*  infra  civit'  London  pned*, 
seu  eorum  aliqua  vel  aliquod  importareot  iMcB 
Tcndend',  ac  per  eandem  legem  sic  per  est 
i)legalit'  fact'  iidem  Major  et  Communil*  10 
Cives  civil' London  prasd^  de  facto  ordiuaver', 
quod  esedem  separal'  denar*  summe  tolol^ 
torent  ad  propr'  opus  cl  usum  praefal'  Blajerii 
el  Comniuuiut',  ac  Civium  civil'  London  piw, 
ac  quod  si  aliquis  in  Mercai*  praed'  existo*  eun 
victual'  sive  provislouibus  suis  ibi<lem  vendeod* 
recusaret,  siveuiiibiTet  solvere  respeclirasntM 
prsd',  tunc  talis  recusals  sWe  diiferens  amotf 
foret  a  loco  suo  Mercai'  pra;d'.  Ei  ulteriv 
idem  Atluni'  diet'  Dom.'  llegis  nunc  Geoend*  1 
pro  eodeni  Dom'  Rege  mine  die',  quod  prad*  { 
Mi^or  et  Communitas,  ac  Cives  civil-  Loadoi 
pru:d*  sub  solo  colore  et  prastextu  legis  pnsd', 
sic  per  ipsos  pro  eorum  priralo  lucre  et  WEbe 
mode  illegal  it*  fad',  et  absq;  aliquo  alio  jim^ 
tltulo,  sive  authoritate  quibuscuoq;  (iirenii 
ingentcb  denar'  Summon,  in  toto  sc  attin^* 
ad  quinq;  miile  libras  per  annum,  per  spatoin 
septem  annoruni  post  pra:d'  deciinum  sepli- 
mum  diem  Septembris,  Anno  viccsisK)  sezts 
supradictoprox'  sequeu',  et  ampl(us,apud  Lw- 
don  praid'  in  Paroch'  pr^cd*  ,de  omnilMii 
Dom*  Regis  ligeis  et  subditis  ad  publica  Mer- 
cata per  totum  spatium  pned*  iuira  Civil'  pnd* 
tent*,  cum  victualibus  et  provisionibus  ibidai 
vendend'  accedentibus,  exegeruut,  letaver*,  (( 
exigi  et  levari  iecerunt,  et  denarios  illoi  ad 
eonim  proprios  usus  converterunt  el  disposss* 
runt,  in  subversioncm  boni  regiminis  et  gobo^ 
natiunis  Civitatis  pned',  et  in  magnam  oppni? 
sionem  et  depauperation'  subditor^dic'  Doin'B^ 
gis  nunc  ad  Mercai*  pradict*  cum  victualibus^ 

S revision'  suis  acceden*  et  venieu*,  ad  grtif 
ampn*  et  nocument*  omnium  Ugeonnp  it 
Subdil'  diet'  Dom'  Regis,  inaugmentac'predi- 
nun  omnium  victual'  et  provision'  ia  Mercstii 
pi-a.>d'  vcudil',  ac  in  diet'  Dom'  R^^  oubc^ 
Coronie  sua:  Regio!  exhueredatiou'  manirestaia, 
ac  contra  fiilucium  in  corpora  corporal'  etpob* 
tico  per  Dom'  Regem  ac  L«ges  hujus  R^fiu 
Angl'  reposil*.  £t  ulterios  i(km  Attorn*  dni 
Doui*  Regis  mmc  General'  pro  codem  DobJ 
Rege  nunc  die',  quod  ubi  Sessio  Psrlismflifi 
Dom'  Regis  nunc  per  Prorogation*  teot'itt 
apud  Westm'  in  ^^om*  Middlesex  super  ncajj 
mum  primum  diem  Octobris,  anno  Kegai  dial 
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Major  et  Commubitas  ac  Gives  civitat^  London 
pra?d'  postea,  scil*  per  tempus  superius  in  iii« 
formatione  pned^  sp^cificatS  liliertatS  privileg* 
et  tranchis*  \\V  super  dict<  ]>om*  Kegem  tiuuc 
usurpaveH  et  adhuc  usurpant,  prout  per  in- 
formation' pned*  superius  versus  eos  supp<v 
nitur.  £t  lioc  idem  Attorn'  diet*  Dom<  Regt» 
nunc  General*  pro  eodem  Dom*  Rege  nniNr 
parat'  est  verificare,  unde  petit  judicium,  et 
quod  pncd*  Major  et  Communitas  ac  Gives 
civitat*  London  de  pnemiss*  prsed*  conviiK 
cantur,  ac  de  libertats  privilege  et  franchis*  ill* 
abjudicentur  et  excludantur,  <Sec.  Et  quod 
plaeitimi  preefat*  Majoris  et  Gommunitat*  ae 
Givium  civitat*  London  pnedS  quoad  libdrtat*, 
privilege  et  franchise  praed*  per  ipsps  superiuv 
clamat*  (viz.)  ipsos  habere  vicecom^  Givit<  et 
Gom*  civit*  London,  etViceconl*  Gom*  Midd% 
et  nomihare  et  eligere  ex  aeip^  duas  persooat 
fore  Vicecom*  Givit*  prad*,  et  Gom^'ejusdem 
GivitS  et  Vicecom*  Com*  Midd*,  ac  1IIO0  si« 
nominat*  et  elect*  prseficere  et  constitilere  Vie* 
Givit*  prsed'  et  Com*  c^usdem  Givit*,  et  Vic< 
Com*  Midd*  ac  ut  Vicecom*  Civitat*  pra?d*  et 
Com*  ejusdem  GivitaV  afl  execution*  et  rietom^ 
omnium  brevium,  billamm  et  praecept*  Dom* 
Regis  nrp  Administration*  et  Execution*  Justin 
ciffi  inira  Givit*  preed*  et  Com*  ejusdem  Givit* 
exequend*  et  fadend*  quce  ad  Officium  Vic< 
iaciend*  pertinent,  ac  ad  faciend*  ct  exequend' 
omnia  et  sin^la  alia  infra  civit*  preed*  et  Gom< 
ejosNleio  Givit*,  qnie  ad  OfBdom  Vicecom*  fa- 
ciend'  pertinent,  ac  Vicecom*  Com*  Middlesex- 
pro  eon*  Com*  deservitur*,  ac  omnia  brevia,  bil^ 
las,  et  precept*  Dom*  RegisT  infra  Com*  Mid- 
dlesex preed*  pro  Administrationeet  Execntione 
Justiciee  ibidem  exequend'  et  retom'  indefac', 
quee  ad  officium  Vic*  faciend*  pertinent,  supew 
ritts  placitat* :  Necnon  quoad  placitum  praefat* 
Majoris  et  Gommunitat*  ac  Giviam  civitat^ 
London  preed*  quoad  libertat*,  privileg*  fVanchis^ 
per  ipsos  snperius  clamat*  (viz.)  Major  diet* 
Civitat*'et  huinsmodi  Alderman*  ejusdem  Ci- 
vitat*, qui  Officium  Majorat*  Givit*  ilUus  susti- 
nlier*,  ac  inde  fuer*  dimissi,  ac  tres  Alderman^ 
sen*  Givit*  prcsd*,  qui  diutius  in  officio  Alder- 
man* Givit*  preed*  steter* ;  et  onus  et  officium 
Maiornt*  Civit*  pned*  non  sustinuer*,  for» 
justiciar*  Dom*  Regis  ad  pacem  infra  Civit* 
prsed'  oonservandam,  ac  ad  Session*  pacis  et 
placita  GoroncB,  (sciliceO  talia  placita  Coronas, 
qual*  Justiciar*  Dom*  Regis  ad  pacem  conser- 
vand'  assi^*  legitime  tencre  possent,  infra 
eandem  Civitat*  tenend*,  ac  ad  omnia  -Felon* 
Riot',  Rout*  et  Gonventicul*  illicit*  infra  Ci- 
vitat* pned*  inquirend*',  audiend',  et  terminand* 
superius  placitat*,  idem  Attorn*  Dom*  Regis 
nunc  General*,  qui  pro  eodem  Dom*  Rege  ia 
hac  parte  scquitur,  pet*  licenc'  inde  interlo- 
quend*  coram  Dom*  Rege  usq;  a  die  Saricti 
Michaelis  in  tres  septimanas  ubicunq;  Sec.  Et 
ei  concreditur,  &c.  idem  dies  dat'  est  preefat* 
Major*  ct  CommuDitat*  Givibus  dvit*  Londoa 
procd',  Sec. 

Et  pned*  Major  et  Communitas,  ac  Civet 
civitat*  London,  quoad  preed*  placit*  pnsd*  At- 
torn* dicti  Dom*  R^gis  nunc  generalis,  in  wsm^^ 


Dom*  Regis  nunc  tricesimo  secundo,  'ac  ibidem 
eontinuat*'  usq;  decimum  diem  Jan*  tunc  prox* 
•equen*,  ac  super  eodem  decimo  die  Januarii, 
anno  Reg^i  diet*  Dom'  Regis  nunc  tricesimo 
secundo  supradict'  apud  Westminst*  pned*  idem 
Parliamentum  prorogat*  fait  per  aict*  Dora* 
Begem  nunc  usq;  vioesimum  diem  tunc  in- 
fltantis  Jannar*,  pned*  Major  et  Communitas, 
ac  Gives  civitat*  London  pned*  'postea  sdl*  die 
Jovis  dedmo  tertio  die  Januar*  anno  Regni  diet* 
Dom*  Regis  nunc  trice^<imo  secundo  supradict*, 
in  eorum  Communi  Goncitio  tent*  in  Camera 
Guildhatl  Civit*  pned*  viz.  in  Paroch*  Hancti 
Michaelis  Basstshaw  Tiondon  pned*  assemblat*, 
ilKdte,  malitiose,  advisate,  et  seditiose,  et  absq; 
ajiqualegali  authoritate  in  se  assumpser*  ad 
oensend*  et  judicand*  diet*  Dom*  Regem  nunc, 
et  Prorogation'  Parliamenti  per  diet*  Dom* 
Regem  nunc  sic  fact*.    Ac  aatunc  et  ibidem 
^dem  Major  et  Communitas  ac  Gives  civitat' 
KiOndon,  sic  in  eodem  Communi  Concilio  &s- 
aemblat*,  vota  et  sufiragia  sua  deder*  et  ordi- 
naver*,  quod  qotedam  Petitio  sub  nonline  Ma- 
joris, Aldermannorum  et  Gomimun*  civit*  Lon- 
don in  Goratauni    Concil*    assemblat*,  dicto 
Dom*  Regi  nunc  exhibit*  forct,  in  qua  quidem 
Pethione  content*  fiiit,  quod  |)er  preed*  proro- 
gation* Parliamenti  pned*  prosecutio  Justic* 
pttbltcoe  hujns  Regni  ac  pneparatio  (Angl*  the 
snaking  provision)  nccessar*  pro  preescrvation* 
4ieti  Dom*  Regis  nunc,  ac  ejus  subditonim 
]prote6tantium  recepissent  obstniction*  (Angl* 
%nterrupti(m^  et  iiaem  Major  et  Communitas 
«c  Gives  dvitat*  London,  preed*,  in  Communi 
Ccmdlio  preed*,  sicut  pnefertur,  assemblat*,  il- 
lidte,  malitiose,  advisate,  et  seditiose,  et  ca  in- 
tentione,  quod  eadem  Petitio  publicat*  et  dis- 
persa  foret  inter  subditos  diet*  Dom*  R^^ 
nunc  fideles  ad  ipsos  in  opinion*  inducend*,  quod 
,  idem  Dom*  Rex  nunc  per  prorogation*  Parlia- 
menti preed*  publicam  Justic*  Regni  obstruxis- 
aet,  et  ad  eosdem.    Subditos  diet*  Dora*  Regis 
incitand*  in  o<lium  personee  diet*  Dom*  Regis, 
et  gubemation*  in  hoc  regno  stabilit*,  et  ad 
perturband*  pacem    et   tranquillitat*  in    hoc 
Kegno  Angl*  adtunc  et  ibidem  ordinavcr*,  quod 
eadem  Petitio  sic  continen'  seditiosam  et  soan- 
dalosam  mateiiam  preed*  impress*   foret,  ac 
postea  scil*  die  et  anho  uH*  supradict*,  apud 
London  preed*  in  Paroch'  pned*  eandem  Pe- 
tition* ea  intentione,  quod  eadem  publicat*  et 
dispers'  foret  inter  subdit*  diet*  Dom*  Regis 
nunc  ad  affectiones  suas  a  diet*  Dom*  Rege 
nunc  et  guhei-nation'  sua  alienand*  et  divertend*, 
malitiose,  atlvisate,  et  seditiose,  impresser*  et 
imprimi  et  publican  fecer*  et  causaver*,  in 
contempt*  et  scandalnm  diet*  Dom*  Regis  nunc 
ac  gubemation*  sue?  hujns  Regrni  Angl*,  ac  in 
promotion*  et  exdtation*  scditionis,  et  pertur- 
nation*  pacis  et  tranquillitat*  infra  hoc  Reirnum 
Angl*,  et  in  p!^mitiosnm  aliorum  Dom*  Regis 
mine  Subdit*  et  Liareorum  exempltDn,  per  miod 
idem  Major  et  Communitas  ac   Gives  civit* 
Jjondon  pned*  libertat*,  privileg*,  et  franchis', 
pread*  fore  de  seipsis  corpus  corporat*  et  poli- 
lictim,  per  nomen  Majoris  et  Conmiunitat*  ac 
Cliyiani  oivitai*  London  forisfeoir*,  pned*  tamen 


%iien%  videlicet.  ^ 

uc  Gives  civitat'  London,  fore  da  seififiis  unum 
corpus  corporate  et  politicum  in  re,  £icto,  et 
Qpmiae,  per  pomeQ  Mnjoris  et  CommaDitaf 
'  )%c  Civium  ctvitat*  London,  wc  per  idem  nomen 
placitare  et  iinplacitari,  responaere  ae  respon- 
derl,perip90s  superius  clamat*,  superius  repli- 
«ando  placitat'  proteatando,  quod  placit'  illud, 
^  materia  in  eodeni  contents  minus  sufficient 
in  le^e  existunt  ad  ipsos  Major'  et  communitat', 
ac  Ctves  ciTitat*  London,  de  iibertat%  nriTileg*, 
«t  franchise  illis  algudicand*  sive  excludencr ; 
l^testando  etiaiD,  quod  nullus  actus  rel  factum, 
neque  aliqua  ordiaatio  (AngV  By-Law)  per 
Coounune  Concilium,  vel  per  Majorem,  Alder- 
monnos,  et  Conunone  Concilium  civitat*  pred< 
Gonfeot*  est  actus  vel  fiictum  corporis  oorpor&t* 
et  poUtici  prssd' ;  protestaadoq;  etiaro,  quod 
ipsi  prffid*  IVla^F*  et  Communitas,  ac  Cires  ci- 
Titat*  London,  contra  fiduciam  in  eis  reposif, 
aunquam  assurapser^  super  se  aliquaro  illicitam 
vel  ii^ustam  protestatem,  ad  denar'  de  subditis 
«t  ligeis  Domini  Regis  Icvand^  ad  private  lucrum 
et  commodum  ipsor*  Majoris  et  Ciwimunitaf, 
ac  Civium  civitat^  London,  c^re  legura  sive 
Qniinationuih  per  ipsos  fact'  sive  ordinal,  prout 
pned'  Attorn^  dicti  J>om*  Re|ps  nunc  gen^alis^ 
pro  eo^Bm  Dom^  Hege  suf>enu6fiuppoii< ;  pre- 
lestaudoque  ulterius,  ^ uod  iidem  Sf  ajor  et  Com- 
muoitas,  ac  Gives  civ^tat'  London  non»levBver' 
«ea  exoger*  tantas  denar^  summas  per  aniHim,  de 
personis  ad  publioa  mercata  iofra  oivitait'  prad* 
t0Dt%  oum  vietuaiibus  et  provisionibus  ibidem 
.\eadcBiS  aocedenS  q|uant<  dictus  Attorn'  geae- 
valis  pro  eodem  Ddoiino  Rage  superius  aftegavit . 
PjpQ  placito  tameu,  quoad  confection'  et  publi- 
cation' UgiS'pro  levadone  denarior*  de  pcrsonis 
ad  puUiea  mevcata  infra  civitat'  pnasd'  tent', 
cum  vietuaiibus  et  provisionibus  ibidem  venden' 
«^coeden<,ac  exactionem  et  levation'  hujnsmodi 
^enar*  superins  fieri  suppositS  iidem  Major  et 
Conuounitaa,  ac  Gives  civitat'  London  dicunt^ 
quod  Givitas  London  pr«d*  est;,  a  tempore  cmvs 
fOatsar'  memoria  bominum  non  enstit,  fuit 
aurama  et  capitalis  civitas  et  metropotii,  ac 
principalis  portus  hujjus  refpii  Angl',  et  in  civi- 
mu  et  inbabitantibus  maxime  populosa,  et  in 
coocursu  bominum  tam  li^eor'  Dom^  Regiai 
^am  extraneor'  oopiosissima,  emporiumque 
totius  Europa  celeberrimum ;  quodq'  hoben- 
tur  et  tenc'ntur,  et  a  tempore  oujuh  ootitrar' 
teemoria  bominum  non  existit,  habebantur 
et  tenebantur  publica  meroata  infira  civitat* 
J^rsd'  pro  vietuaiibus  et  provisionibus  abinde 
adduct'  ibidem  venden^ ;  quodque  ipsi  prsed' 
Jttqfor  ttCommunitas,  ac  Gives  civitat'  London 
pmd',  decirao  sqitimo  die  Septeinbris,  anno 
JiffmAtoo  sexto  supradicto  in  repacationc  prsd' 
laentioBflitS  necnon  continue  postea,  et  a  tem- 
pore -caj  us  contrar'  memoria  hominum  non 
cflostit,  aeizit^  fuer',  etadbucseizit'  existunt,  de 

?A  in  publicia  mercatis  prml*  in  Dom'  suo,  ut  de 
ioedo,  ac  per  totum  idem  tempus  sumptibus 
#uis  propriis  provider*,  ac  |>ro\idere  consuerer* 
et  ^ebuamntr  ibra  mercatoria,  sive  loca  ubi  hu- 
j^m^^  mpicata  teat'   fuer',    quotiaKunque 
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Cari^&ctur'  Ubertat*,  privilag'  et  ftancbis'  se-^    necesse  fait,  fA  stallas,  sMiooes,  etal«  aooimH 
icet,  ipsos  M^oi^netCommunitat'y    modationes  pro  persoms  ad  eadetn  mercata 

venien*  cum  vietuaiibus  et  provisionibtts  ibidem 
vendend',  pro  meliori  etmagis  convenient  vcq- 
ditione  et  expositione  eorundem,  et  supervi^ores, 
et  alios  officiarios  mercatornm  illorum,  pro  prs* 
servatiqne  boni  ordinis  in  eisdem  mercatis,  et 
meliori  regulatione  eorundem«  et  magiucoa- 
cursus  populi  adinde  confluen',  ac  emwida* 
verunt,  et  emuadare  consueveruntet  dehnpmni^ 
fora  mercatoria  prsedicta,  et  pro  susteotatioae 
dictorum  sumptuum  suonim  per  toturo  tempua 
pnedictum  habuer'  et  perceper',  ac  habere  et 
percipere  consuever',  div^rsas  rationabiles  tol* 
net',  ratas,  sivedenariorumsummas  de  quibna- 
cunque  personis  ad  mercata  pned',  sicut  pra- 
fertur,  venien',  pro  stallis,  stationibus,eta& 
accommodationibuispereas  pro  venditione,cx« 
nositiane  hujusmodi  victualium  et  provtsioauM 
m  mercatis  illis  babe^'.  £t  iidem  Major  et 
Communitas,  ac  cives  civitat'  London  aherioi 
dicunty  quod  cives  et  liberi  homines  <»viutis 
pr»d',  predicto  decimoseptimodieSeptembris, 
anno  vioesimo  sexto  supraoicto,  etsemper  fuer', 
et  adhuc  existunt  valde  numerosi,  viddicet, 
quinquagintamille  homines,  etplur' ;  qoodqae 
Infra  dictatti  civitat'  London,  viddicet,  apiii 
prsd'  Parochiam  sanct*  Miohaelis  Bassisbaw,a 
tempore  cujus  contrat'  memoria  hominam  aoa 
existit,  habebatur  et  fuit  Commune  ConcihaBa 
ejusdem  civitatis,  de  tempore  in  tonpos,  quotiei 
necesse  fuit,  in  eadem  dviiate  asserablat^,  coii- 
sistens  de  iMsgore  et  Alderman'  diets  civitatia 
pro  tempore  existen',  ac  de  qntbusdam  CivifaiM 
^risten',  liberis  homiuibus  cnitatis  Mns,  imb 
exoeden'  numerum  ducentar*  .et  quinquagintaa' 
personarum,  e  dvibus  et  liberis  hominibus  civi- 
tat' prsd'  annuatim  elect',  foie  de  Conuuwii 
Concilio  illo,  qui  ^uidcm  Gives  sic  elect'  in  hu- 
jusmodi Gommuni  Concilio  vocantur  CamiBa- 
niarii  (Angl*  Cammont)  civitat'  London.  Qood- 
que  infra  civitaf  m-xd*,  ndelioet,  apud  praed* 
parochiam  aancti-MicbaelisBa^nsbaw,  babetor 
et  existit,  et  a  tempore  ciguscoBtrar^  mcoiom 
hominum  non  existil,  habdiatur  et  fuit  ta& 
consuetudo  usitat'  et  approbat',  videlicet,  quod 
Major  Alderman'  dicf  civit*,  ac  hnjusQiodi 
Gives  sic  elect*  fore  de  Com'  Gone'  eiosdeai 
civitatis  pro  tempore  existen',  in  Commiau 
GoncUio  suo  infrf  civitat*  iU*  assemblat*,  a  tiito 
tempore  supradicto,  secundum  oonaoetudinam 
civitat*  pra»d',  fecer'  et  constituer*,,  ac  faoei« 
et  constituere,  consuever'  et  pos8unt,.ao  potner*, 
leges  et  ordinationes  pro  meKori  regulatioiieat 
gubematione  publicor*  mercator*  infra  civitaf 
pncd',  ac  pro  appunctuatione  convenieB'  locov' 
et  ti^mpor*,  qnando  et  nbi  infra  eandem 
civitat*  mercata  ilia  tent*  fiierint,  et  pro 
assessione,  et  in  certitudin*  veductionc  rafiiooa- 
bilium  toLnet*,  ratar*,  sivedenar*  summaram 
sol  vend*  perpersonas  ad  eadem  mercata  veoiea*, 
prostaOis,  stationibiis,  et  aliis  aceororoodationi- 
bus  per  eas  pro  vendittone,expoeitione  rictualiuai 
et  provisionum  in  mercatis  illis  babif,  qootiesct 
qnando  eis  videbitur  expediri ;  dum  tamea  legea 
etonlinationes  hi]jusmodil>oin'  Kegi  et  popula 
suo  sint  boQ»  44ei,  at  rotioni  con6(nu»,  ac  l^pbQ0 
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tt  statute  hqJQS  regni  Angl^  miniine  contrar*. 
Qaodqae   in  Magna  Chana   de  Jibertatibus 
Ang|^,  in  pariiamento  Dom*  Henrici  quondam 
Regis  Angb  tertii,-apud  Westm<  in  Com*  Mid- 
dlesex, anno  regni  sui  nono  tent\  edit*  et  pro- 
"^   tis*,  continetur,  quod  cintas  London  haoeat 
•mnes  libertates  saas  abtiqnas,  ,et  consuetudi- 
pes  anas ;  et  iidem  Major  et  commnnitas,  ao 
Cires    oivitat*  London  ulterius   dicunt,  qtiod 
Dom*  £dwardus  quondam  Rex  Angl<  tertius, 
ib  pariiamento  sQo  apud  Westm'  in  com*  Midd', 
anno  regpni  sui  primo  tent*,  per  quandam  char- 
lum   suam  de    assensu  prslator*,   Comitum, 
Baronum,  ac  totius  Communitatifl  regni  sui,  in 
eodem  pariiamento  sao  apud  Westm*  preed* 
eonrbcat'  existen*,  ac  authioritat^  ejusdem  par- 
fiamenti,  contirmayh  tunc  Civil^us  cintat*  Lon- 
^  don   prsd*    libertates   subsequen*  (inter  alia) 
Ifabend*  sibi  et  successoribus  suis  in  perpet* 
imprimis  recitando,  quod  cum  in  Magna  Charta 
delibertatibus  Angi*  contineatur,  quod  civita& 
London  habeiat  omnes  libertates  suae  antiquas, 
et  consuetudines  suas,  et  quod  iidem  Cvves 
tempore  confectionis  dictse  chartie,  ac  tempo- 
ribus  sancti  Edwardi  Regis  et  Confessoris,  et 
Will*  Conquestoris,  et  al*  progenitor*  dicti  Regis 
£dwardi  tertii,  diversas  libertates,  consuetudi- 
nes,    tarn    per   chartas    ipsor*    progenitorum 
snorum,  quam  sine  cfaartis  ex  antiqua  consue- 
tadine  habulssent,  voluit  et  concessit  idem  Rex 
£dwardu8  tertius  pro  se,  et  beeredibus  suis  per 
bhartam  ill*,  autnoritate    prsed*,  quod  iidem 
'Ci?es  haberent  libertates  suas  secundum  for- 
tnam  Magnse   Chartte  supradict*,  prout  per 
ieandem    coartam    geren*  dat*  apud  Westm* 
praed*  sexto  die  Martii,  anno  Regni  dicti  Regis 
*Cdwardi  tertii  primo  supradicto,  sub  ma^fuo 
«igitlo  suo  Angl*  si^fillat*,  hie  in  cur*  prolat* 
^nter  alia)  plenius  apparet.     Et  iidem  Major 
let  Commnmtas,  ac  Cives  civitat*  London  ulte- 
rius dicunt,  <]aod  ad  instant*  et  requisitionetKi 
Communitatis  r^nii  Angl*  in  pariiamento  Dom* 
Hichardi  nuper  Regis  Angl*  secundi  p06t  Con- 
gest*, apud  Westm*  pned*  anno  re^i  sui  sep- 
tnao  tentf,  assemblat*  pro  majori  ^liete  etpace 
-inter  ligeos  ejusdem  nuper  Reg^  ioTeno*,  et 
pro  bono-  publico,  omnes  consuetudines;  Hber- 
tates,  privueg*,  et  franchis*  civitat*  pned*  tunc 
Civibus  civitat*  preed*  et  eorum  successoribus, 
'nuthoritate  ejus<fem  parHamenti  nctifi^t*    et 
oonfirmat*  fuer*,    Quodque  pnedictus  0omi  • 
tnus  Rex  nunc,  per  literas  suas  patentes  sub 
'  magnu  sigillo  suo  An^l*  sigillat*,  geren*  dat* 
apiid  Westm*  prsed*  ricesimo  quarto  die  Junii, 
-anno  regni  sui  decimo^umto,  quas  iidem  Major 
et  Communitas,  ac  Cives  civitat*  London  hie  in 
Cfur*  proferunt  pro  ipso  Rege,  hcer^*  et  suc- 
•<9e8Soribus  suis,  ratihcavit  et  eonfirmavit  Ma- 
jori et  Communitati,  ac  Ci^us  civitat*  Lon- 
•tfkm,  et  successoribus  suis,  omnia  et  singula 
jurisdictiones,  authoritat*,  privileg*,  libertates, 
fmnchis*,    quictantias,    immunitates,  et  con- 
•  9uetudine8    quascunque    quse    pnefat*    Major 
'  et  Commumtas,    ac  Civea   civitat**  London, 
▼el  prsedeccssores  sui,    per   nomen    Majoris 
et  Communitat*,  ac  Civium  civitat*  London, 
seu  per  nomen  Maoris,  Alderman*,  Oirium  et 
VOL.  vu^ 


Gomnftumtat*  London,  sen  per  nomen  M^^orii 
et  Civium  civitat*  London,  seu  per  nomen  Vtk'^ 
jor*  et  Communitat*  civitat*  London,  sen  p» 
nomen'  dvium  civitat*  London,  s«u  per  nomen 
Baron*  London,  seu  per  nomen  Baron*  Civitat* 
London,  seu  peraliquod  aliud  nomen  quodcun- 
que  ratione  vel  vigore  literar*  patent*,  chartar*, 
seu  confirmation*  in  eisdem  Ijteris  patentibu^ 
dicti  Dom*   Regis  nunc    preraentionat*,  vei 
alicujus  seu  aliquor*  usus  vel  usuum,  prwscrip- 
donis  vel  pnescriptionum,  seu  alio  legali  moao 
quocunque,  aliquo  tempore,  vel  Aliquibus  tefn- 
poribus  ante  tunc  habnissent,  seu  rationabiRt* 
usi  fuissent,  aut  exercuissenf,  haben*,  tenend% 
gaudend*,  et  exercend*  omnia  sinenula  premiss* 
praBd*  eisdem  Majori  et  Communitati,  ac  Civi- 
bus  civitat*   London  praed*,  et  successoribus 
suis  in  perpetuum,  adeo    plene,  et  integre^ 
ac  in  tarn  amplis  modo  et  forma,  prout  in 
iisdem  Uteris  patentibus  superiu$  menuonantur 
fore  data  sive  concessa,  aut  aliterusu,  pha- 
script*,  vel  alio  legali  modo,  seu  jure  qoocun- 
que*  ante  tunc  respective  habit*,  obtent*,  sive 
gavisa  fuissent,  ac  si  separatim,  cingulatiro,  et 
nominatim   in  et  per  dictas  literas  patented 
ipsius  Dom*  Regis  nunc  express*.,  nominal'^ 
deciarat*,  concess*,  et  manifesta  essent  et  fu** 
issent,  prout  per  easd^m  literas  patentes  (inter 
alia)  plenins  a^aret .     £t  iidem  Major  ^  Com- 
munitas,  ac  Cives  ciritat*    London   nltei'hM 
dicont  quod  post  magnam  illaui  conflagration' 
maxims  partis  dvitat*  London  prsd*,  auae-l\rit 
in  mense  Septembris,  anno  I>ora*  mulesimp 
sexcentesimo  sexagesimo  sexto,  ac  alteration* 
in  civit*  et  mercat*  praed*  perinde  occasiMiat'y 
diverse  cohtrorersis,  et  >qnsstiohes  oris  fuer* 
infra  eandem  civitat*  de  et  concemen*  stabi- 
lition*  pubKcoram  mercsttor*  iniVa  eivit*  ill*,  et 
denar*,  summar*  per  ligeos  pom*  Begis  pro 
victualibus  et  provisionibus  fai  mercans  ufi* 
venditioni  exposh*  solobiH,  ac  fuperinde  pfa4' 
die  Jovis  deeimo  septimo  die  S^tembris,  aniv> 
regni  dicti  Dom*  Kesis  nunc  ricesimo  sexto 
supradicto,  quidem  Will*  Hooker  Miles,  ivaifi 
Major  civitat*  prcd*  et  Alderman*  dictae  eivitat*, 
ac  Communiarii,  sive  Cives  de  Communi  C<m)- 
cilio  ejusdem  civitatis,  tunc  existen*  in  Com- 
muni Concilio  suo. iniina  eandem  qivitat*  (tell' 
in  praed*  camera  Guildhall  civitatis  illius,  situti* 
m  praed*  parochia  sancti  Michaelis  Bassisha*) 
ad  tunc  as^mblat*  secundum-  consuetndineni 
dtctae  civitat*,  ac  authoritate  ejusdem  Com* 
munis  Concilii,  fecer*  constituer*,  et  pubhcaver* 
quondam  actum,  sive  ordination*  pro*  mdiott 
regulatione  et  gubematione  publiconun  iber- 
cator*  infra  civitat*  praed*  tent*,  intitulat*,  «  Aa 
*  Act  for  the  Settlement  and  wellorderhig  of  the 
*.  several  pubKc  markets,  within  the  ciUr  of 
(  London ;'  perquem  quidem  actum  siveonuni^ 


people) , ,      -,       ^     _^ 

Shelter)  et  aliis  hnjusmodi  rebus  necessarn^ 
pro  eor*  stationibus  in  aliquibus  mercat^  infta 
civitlit*  ill*,  ac  pro  emundand*,  paviend',  esen- 
rand*,  et;  munda  custodiend*,  eadem,  ac  etiaii% 
pivsiistinendo  (Angl*  d^raying)jaKi^im^-^metm 
4P 
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^dem  ratas  sic  soM  ordinate,  «t  nutt^  sliMv 
udem  Mi^or  et  CommiiDkas,  ac  Ciyea  civitat* 
London,  a  tempore  actus  give  ordinatioQia^illiiiSf 
ut  prafertur,. facts  hucusqvie  exeger*  tft  per- 
ceper'  aecundum  formam  et  effectuna  ejuraena 
actus  sive  ordinatioais ;  qui  quidem  ac^oa  aiv# 
prdinatio  eat  eadem  lex  per  ipiwa  Majorem  cC 
CommuiiitatS  ac  Cives  civitat'  London  suye- 
rius  de  facto  inactitat^  et  pnblicat*,  aappssit^ 
in  prasd^  placito  pred*  Attorn*  generalis  snpe- 
rius  rephcando  placitat'  spec* ;  absque  wm 
quod  aliqua  leac,  actus  sive  ordinatio  pro  lerm-t 
tione  denar*  pned'  de  personis  ad    mercata 

Kraed*  aocedent*  cum  victualibus  et  prorisiom^ 
us  ibid*  vendendS  inactitat*  fact*,  sive  pab- 
licat*  fuit  aliter,  rd  alio  modo,  ^u&in  iidena 
Ms^or  et  Communitas,  ac  Ciyes  avitatis  Loo- 
don  superius  aliegarer*,  prout  idem  Attorn^ 
generalis  pro  Dicio  Dom*  Uege  nunc  sapenti 
soppon*,  et  hoc  aarat*  sunt  Tenficare.  Et 
quoad  resid*  pned*  placiti  pned* .  Attomat*  ge- 
neralis in  assign*  ibnsiactur*,  lit  nraelertur,  sa* 
perius  replicando  pladtat*,  iidem  Majwet  Coiii-> 
munitat*,  ac  Gives  civitat*  London  cUcunt,  quod 
vicesimo  quarto  die  Aprilis,  anno  regpidict* 
Dom*  Regis  nimc  trioesimo,.  et  per  divcnoa 
annos  tunc  uh*  elapsos,  ac  post  eundem  vice* 
simum  quartumdiem  ApriliSjinlrahoc  r^^vna 
Angl*,  et  alibi,  videlicet,  apud  Loudoo  pnsd*! 
in  pned*  parochi  saact*  Micbaelis  Bassishawy 
proditoria  et  execrabilis  conspiratio  et  coqia- 


repanrtionSs  et  manutentioois  dictorum  merca- 
tor*,  et  similiter  ad  gratificand*  et  munerand* 
curam  et  attendentiam  taliam  personarum, 
^al*  forest  oecupat*  in  -easdem,  qucdam  ra- 
tionabiks  rats  pro  diet*  accommodationibus  et 
OBeribus  semper  solnt*  fuissent ;  et  ad  inten« 
tionem  quod  dicta  rat«  ibrent  oerte  et  publice 
facts  onwia  populo  mercatario  (Angl*  Markei 
People)  per  quod  |iersonie,  qua  extunc  per 
oidmem  illius  cur*  Com*  Cloncilii  oecupat* 
forent,  tanquam  collectores  vri  receptores 
earundem  ratar*,  prcvenirentuca  demaooando, 
exigendo,  sen  recipiendo  plus  quam  allocate 
fuit  per  actum  sive  ordination*  ill*,  ordinat*  et 
inactitat*  fuit  authoritate  ejnsdem  Com*t3on- 
cilii  (inter  alia)  quod  omnes  et  quelibet  per- 
sona et  personc,  ad  aliquod  diet*  mercator* 
aecedend*  ad  commoditates  suas  vendend* 
et  otterand*,  extunc  solverent  tali  persons 
ieu  personis,  quales  fuer*  vel  forent  ae  tem- 
pore in  tempus  appunctuat*  ad  capiend*  et  fe- 
cipiend*  proncua  omnium,  vel  aliquor*  dictor* 
mercalor*,  ad  usum  Majoris  et  Communitat*, 
•c  Civiiim  civitat*  London,  de  ei  ab.  omni 
popolo  mercatorio  adinde  acceden*,  pro  stallis, 
•tationibus,  et  aliis  accommodationibus  suis 
in  separal*  mercatis  prsd',  ut  prsfertur, 
aecundum  ratas  sequeu*,  et  non  amplius; 
videl*,  pro  qualibet  stalla  stye  station*  de  lougi- 
todine^octo  pedum,  et  latitudine  quatuor  pedum, 
pro*  veaditione  carris  aut  -piscis,  duos  solid*  et 
MS  denar*  periseptimanam  ;  pro  qualibet  stalla 
aive-^atatione  de  longitudine  sex .  pedum,  et 
ktitadine  quautor  pi^um,  duos  solid*  per  sep- 
Ikaan*;  pro  qualibet  stalla  sive  statione  de 
loBgiludino  sex  vei  acto  pedum,  et  latitudine 

3a«tuor  pedum,  pro  aliis  commoditatibus,  tres 
enar*  per  diem  ;   pro  quolibet  onere  equino 
pvDvision*  non  super  stallas,  vel  sub  .publica 
'  lector*  (Angl*  Shelter)  duw  denar*  per  diem ; 
.    pro<fiialibet  cauistra  (Angl*  Dower)  consimilis 
provision*  i  un*  denar*  per  diem ;   pro  qgual^ 
eai^ectat*  tract*  cum  non  plur*  quam  tnbus 

•  equis,  quatuor  denar*  per  diem ;  ct  pro  qualibet 
oiMractat*~ti'aet*  cum  quat*  equis  vel  pfuribus, 

.•ex  denar*  per  -diem.  Ac  ulterius  ordinat*  et 
inttctitat*  fuit  dicta  authoritate,  qiiod  collectores 

•  But  receptores  appunctuat,  vel*  appunctnand*, 

•  ut  prsfertur,  haberent  potestatem  super  obsti- 
■ata  denegatione  seu  dilatione  alicujus  populi 
mercatorii^  ad  solvend*  respectivas  ratas  pra^d* 
iUos  ab  eorum  respectivis  stationibus  et  locis 
amovere  et  dislocare.      £t  iidem  Miyor  et 

"'^'^BoBmnlnhas,  ac  Cires  civitat*  Lcmdon  ulterius 

.«ifiwit,  qoed  ~^dem  rats  per  actum  siye  or- 

>!dii^oiiem  yi*,  ut  prsfertur,  solvi   ordinat*, 

pr^*  tempore  eonfectionis  ordinationis  illius,  et 

extunc  hucusqueAierantrationabiles,etadhuc 

rationabiles  existunt ;  qaodquerats  et  dcaiari- 

-  orum  soHuns  per  eundem  actum  sive  ordina- 

tionem  solvi  oixnnat*,  sunt  omnes  rats,  tolnet*, 

•  et  denarior*  summa  pso  victualibus  et  provi- 
siombus  in  mepcat*  prsd*  vendk*,  seu  vendi- 

•  tioni  expoait*  per  aliquas  personas  a  dic^  tem- 
pore eonfectionis  ejusdem  ordinationis  bucos- 
que,  ad  usom  Majoris  et  Conununitat*,  ac  Ci- 
nam  civitat*  Loikdon^.jQiubil*  et  sotut*,  quas 


et  subvertend*  antiquas  gubernation*  et  leges 
ejpsdem  regoi,  et  ad  supprimend*  veram  reii- 
gionem  in  eodlem  stabiut*,  et  ad  exdrpuiduni 
et  destruendum  profeasores  ejusdem  religioim; 
qua  quidem  conspiratio  et  coniuratio  marfwnatf 
et  prosecut*  fuer*,  etdiversis  locis,  ct  per  ae» 
paral*  vias  et  media,  ac  per  magnum  namenutt 
personarum  separal^  qualitat*  et  ^fraduem. 
qus  agdrant  et  se  occupaver*  in  eisdem^ad 
exequ^*  et  perimplend*  pradicta  soelerata  ec 
proditoria inarninationes  et  proposita  ;  quodqoa 
postea,  scilicet,  vioesimo  septirao  die  S^ileni* 
orisy  anno  -^ricesimo  supradicto,  Edmundua- 
BuTj  Godfrsy,  Miles,  tunc  unus  Justidai^ 
J>om*  Regis  ad  pacem  in  com*  Midd*  conserr* 
andum  assignat*,  secundum  officii  et  jurameoit 
sui  debitum,  apud  parochiam  sanoti  Martini  m 
campis,  in  eodem  comitat*  Midd*,  cepit  exami- 
nation* et  information*  de  prsfat*  oonsmratiose 
et  conjuratione,  ac  information*  quoamagn^ 
illaconflagratio  maxims  partis  mitatis  Londos, 
qua  fuisset  in  mense  Septembris,  anno  Dom' 
milleaimo  sexcentesimo  sexagesimo  sexto,  &ct^ 
fuit  per  PapistQS ;  posteaque  per  advisameataaa, 
assensum,  consilium,  instigationem,  et  procu- 
rationem aliquorum  dictorum  coBspiratmimi^ 
diverss  persons  in  insidiisjacuer*  etinsecvi^ 
luerunt  prs&t*  Edmund-Bury  Godfrey  divep> 
sis  diebas,ea  intentidne,  ad  ipsum  mmdnmd*, 
videlicet,  apud  parochiam  sanct*  llaris  le 
Savoy,  in  dicto  comitat*  Midd* ;  quod  quidem 
murdrum  postea^scil*,  duodecimo  die  OctaJbiis, 
anno'trioewuo  aupradioto^  aped 
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obtain,  par  eoB  jierpetnl*  et  efibetoni  fmt  ae 
perpetrat*  et  eroctam  fiiit  ea  intentioae,  a4 
Aoppiimeiidxini  exAnunation*  et  iofbrmationS 
^mw  ijpse,  ut  pnefertnr,  cepieeetyet  ad  deterrend* 
et  iotiimdaiifl*  magistrat*  et  al'  ab  ag^eodo  in 
ujftariori  detectione  coDBpiratioDis  et  4)0DJiirati- 
•nis  pned* ;  pro  quo  qaidem  nmrdro  4|aidam 
Aobatns  Green,  Girald  Clericua,  Heitricus 
Bary,  Laareocttts  Hili,  Dominic  Kelfey,  et 
FilibertuB  Vemat^  poetea    (scilicet,  .  termino 
flanct*  Hilarii,  annie  regiiidict^  Dom<  Regfis 
Banc  tricesiino,  et  trioesinio  prime)  in  carta 
Dom'  Regis  coram  ipso  Rege  apud  WestmS 
ii^dicto  com*  MiddS  per  quandam  jutat*  praed^ 
-4|jii8dem  com'  Midd',  debtta  juns  forma  in* 
^ietat'fueniiit ;  ad  qaod  qmdem  indiotameutum, 
.  pOBtea  (scilicet,  eoctem  termino)  praed' Robertas 
Green,  Henficas  Bary,  et  Laorenoius  Hill,  se- 
paratim  plaeitaverS  quod.ipsi  non  iaer'  inde 
culpabiles,  et  de  eo  posuer*  se  sapra  patriam ; 
ae  postea,  scilicet  eodem  termino  sanct*  Hilani, 
mea^dem  car^  apadWestm*  pnBd%  pro  diet* 
&loma  et  murdro  *per  jurat*  patria  pcaedS  in 
debita  joris  forma  triati  fuerunt,  et  inde  legi- 
time conncti  et  attincti,  prout  per  record*  inde 
in  eadem  coria  Dom<  R^^fis  coram  ipso  Rege 
»md  Westm*  prsd*  resi&n*  plei^ius  apparet 
Wipdqae  pro  altis  proditionibos  etproditonis 
coDspiriationibas  et  conjarationibas  pned*  )pii- 
dam  £d^rarda8  Colanan  et  WiUielmus  Irekuid, 
TFhomas   Pickering  et  Johannes  -Grove,  ac 
Thomas  Wbite  alias  Wbitebvead,  Willidmas 
-Harcoart  alias  Harrison,  Johannes  Fenwick, 
JcJiannes    Gavan,   et  Antonios  Tumor,    ac 
Bicbordos  Langhorn,  AnnS  existen*  Papistse, 
€t  superatition'  Romanam  profitentes  ante  prasd* 
decimam  tertiom  diem  Januarii^  axboo  trice- 
annosecando  supradicto,  debito  mode,  et^- 
condom 4egis  hujus  regni  Angl'  formam  triat^ 
omvict*  et  attiDet*  iiier*  ^scilS  pned*  Edwardus 
Coleman  termino  sanct*  Michaelis^  anno  regni 
Pom*  Regis  nunc  tricesimo,  in  cur*  Dom* 
ilegis  coram  ipso   Reee ;    eadem  c^r*  apud 
W^stm'  in  com*  Midd*  adtunc  etadhlxc  existen*) 
sprout  per    reoordum    et   processum  inde  in 
.«ademcur*  resideo*plenius apparet;  acproid* 
WiUielmus  Ireland,  Thomas  Pickerinflr,  et  Jo- 
hannes Groye,  ad  deliberation*  gaoue  Dom* 
Begis  de  Newgate,  tent*  prodictocom*  Midd* 
ia|Hid  Justice  Haliin  le  Old  Baily,  in  suburbiis 
dictoe  civitatis  London,  in  mense  Decembris, 
4QBO  tricesimo  su|»radicto,  prout  per  reoordum 
€t  processum  inde  m  custod*  Custodis  Rotulo- 
rum  diet*  com*  Midd*  reman*  plenius  apparet ; 
ao  preed*  Thomas  White  alias  Whitebread,  Jo- 
hannes   Fenwick ,  Williebnus  Harcourt  alias 
Harrison,  Johannes  Gavan,  et  Antonios  Tur- 
ner, ad  deliberatlonem  gaolee  Dom*  Re^s  de 
Newgate,'  tent*. per  adjomameot*  pro  com  jdidd* 
pnsd*,  apud  pried*  Justice  Hall  iule  Old  Baily, 
ui  suburbiis  civitatis  London,  die  Veneris  de- 
GUDO  tertio  die  Junii,  anno  regni  diet*  Dom* 
Begis  nunc  tricesimo  primo,  prout  perrecor-' 
.dum  et  processum  inde  in  custodia  diet*  Cus- 
todis Rotul*  ^usdem  com*  Midd*  remanen* 
Slenitts  apparet ;  et  pred*  Rich*  Lanffhom  ad 
eliberationeia  gaol«  Dom*  Regit  deNewgate, 


tent*  per  a^omament*  pro  diet*  civi1^  London 
apud  Justice  Hall  in  le  Old  Bayy,  in  potw;hia 
sancC  Sepulchri,  in  warda  de  Farringmi  extra- 
L4>odon,  die  Sabbati  decimo  quarto  die  Junii, 
anno  tricesimo  primo  supradictS  pront  per  re-» 
cord'  et  process^inde  in  custod*.  Custodis  Rotul* 
diet*  cintat*  London  remanen*  plenius  apparet  i 
quodque  Wilheimus  comes  Powis,  WiUielnnia. 
vicecomes  Stafford,  Henricus  dom*  Arundel  de 
Wardor,  WiUielmus  dom*  Petre,  et  J<^anneft 
dom*  Bellasis,  tricesimo  die  Novembris,  auior 
regni  diet*  Dom*  Regis  nunc  tricesimo  supra* 
diet*,  apud  Westm*  pned*  m  prodd'eani*  lIMdf 
de  altis  proditionibus,  et  proditsriis.  conspira* 
tionibus  et  eonjorationabus.pned*  legitime  «e*. 
cusau,  et  super  inde  prisons  Dom*  l&gki,  seit% 
Turri  Lonoon  coromiss*  fuer*^    ibidem  salvft 
eustodiendS  ac  in  custodia  sic  existeA*ideni 
Williel*  comes  Powis,  Williel*  vicecomes  Staf- 
ford, Henricus  dom*  Arundel  de  Wardor,  WiU 
lielmus  dom*  Petre,  et  Johannes  dom*<  Qellsriris^ 
ad  session*  parliamen*  diet*  Dom*  Regis  none, 
apud^ Westm*  pned*  decimo  ^nio  die  Martii, 
anno  regni  sui  trii^mo  pnmo,  per  proroga- 
tion* tent*  per  Communes  hqjus  regni  Angl*  ia 
eodem  pariiamento  assemblat*,  coram  Magnalib* 
etProcerib*  ejusdem  regni  in  pariiamento  ilia 
cenvecat*  et  convent*,  de  eo  ^uod  per  mulloa 
annps  tune  ult*  prwterit*  pvocfatoria  et  esecra- 
bilis  conspiratio  et  conjuratio  infira  hoe  reffnum 
Ang:l*,etalibimachioat*  et'prosecut*  iiut  per 
Papistas,  ad  alterand*,  ^utand*,et  rahvertend' 
antiquas   gubemation*  et  leges  hujus  regni  «t 
nationis,  et  ad  supprim^d*  veram  religionem 
in  eisdem  stabilit*,  et  ad  eictirpand*  et  dctBtro* 
end'  psoiessores^inde ;   quap  quidem  oonsp- 
ratio  et  conjuratio  machinat*  yet ,  prosecut*  fuuK 
set  in  diversis  loeis,  et  per  separal*  vias  et 
media,  et  per  -magnum  numerum  personar* 
■sepaial*  qualitatum  et  gradunm>  quse  agebaat  ' 
in  eisdem,  et  intendebantper  i^de  ad  exequmd* 
et  consummand*  prsed*  scelerat*  et  proditoriaa 
machinationes  et  proposita.  Quodque  die*  WiJ* 
lielmus  comes    Powis,  WiUielmus  viceoomea 
Stafford,    Henricus   dom*.  Arundel  de  War- 
dor,  WiUielmus  dom*    Petre,    et    Tirhnniitf 
dom*  Bellasis,  simul  cum  Phil*  Howard*  oom*" 
muniter   voc*   Cardinal    de    Norf.     Thoma 
White,  alias  Whitebread,  com*. voc*  Provinciai* 
Jesuitar*  in  Anglia,  Ric*  Strange  nuper  voc* 
Provincial*  Jesuitar*  in  Anglia, — Vincfoit,  com* 
voc*  Pirovincial*   Domincor'  in  Anglia,  Jaoobo 
Cooper  epm*  voc*  Preesident'  Benedictine,  Jo* 
lianne  Warner  alias  Clare  Baronetto,  WiUidl* 
Harcourt,  Johanne  Keins,    Nicho*    Blundel, 

Pool,  Edwar*  Mice,.  Thoma  Bediniield 

alias  Benefield,  Basil*  I^AUgiirorth,  Carolo 
Peters,  Rich'  Peters,  Joan*  Con  vers,  Dom* 
Georgio  Wakeman  (AngUce  Sir  George  WakC' 
man)  Thoma  Fenwick,  Dominic  KeBey,  ■  ■  » 
Fitzgerald,  — ^  Evers,  Dom'  Thoma  Preston 
.(Anglice  -&>  Thotna$  Preston),  W^llielm* 
Level,  Jesuitls,  Dom*  Baltemore,  Jobanae  Car- 
rel, Jobfinne  Townley,  Rich*  Lang\iom,  Wil- 
Iielm*  Fwuty,  Thoqia  Penny,  Matthso  Med- 
bourne^  Edward*  Coleman,  WilUehn*  Ireland, 
Johanna  Gcove,.  Thoma  Pickering,  Johjuuia 
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flmkb,  et   dbenie  aiib  Jesukb,  sacerdotiV/ 
fratrib^  (Angi*  Triers)  et  aliis  persoDis,  ut  ftdn 
prodkores  Dotn*  Regi'  iranc,  et  hoic  Regno 
inira  Tempus  ult^  prcd^  proditorie  oonsaluis* 
sent,  machinat'  fiussent  et  egisflent^  adetpro 
cxmstimmatione  diet*  iinprobar*  pernitioflar'  et 
proditoriaf'  machinations  et  ea  de  causa  ne- 
^oissime  et  proditorieagreasselit)  conapirasseDt, 
et   determinassent  imprisbnare,  deponere,    et 
mnrdrare .  sacratn    Maiestateiii    Dom*  R^s 
Bunc,  et  ipaum  de  regali  statu,  corona,  et  d^- 
Bitate  Buisdepmare,  et  per  nmliciosam  et  ad- 
yifiaf  Locationem,  Scriptionem,   et  alit*  de- 
elaraasent  tal*  sua  proposita  et  intentiones,  ac 
etiamhoc  Uc^nuiu  et  Nationem  Papflcet  ty- 
rannies sufe  GnbematioDi  subjicere,  et  status 
et  haereditates,  Protestant*  subdit*  Dom*  Regis 
amire*  et  iot*  sese  partiri,  ac  erig^re  et  restitenre 
Abbatias,  Monasteria,  et  al*  Convent*  et  8ocie- 
tates,  quae  dadum  per  Le^es  hiljus  Regni  pro 
auperstitioihe  et  idolatria  suis  suppress*  fuissent, 
et  eis  tradere  6t  restihicre  terras  et  pbssessionis 
in  I>om*^  Rcge  nunc  et  subditis  suis  per  Leges 
etHtatuta'hujus  Regni  vestit',  ac  etiam  nova 
Monasteria  et  Conventus  f undare  et  engere  ei 
bmiies  Protestant*  Eiiiscopos,  et  al*  personas 
ficclesiastieas  ab  officiis,  lieneliciis,  et  promo-^ 
tiohib**80is  amovere  et  deprirare,  et  eo  mode 
personam  Dom*  Re^s  nunc  destruere,  Pro- 
testantem  Reli!>*ioncin  eactirparc»,  jura,  libertates 
et  proprietates  omnium  probor*  subditor*  Dom* 
Resfis  evcrtere,  legtiteni  g'ubernationem  hmiis 
Regni  subvertere,  et  idem  Tyrannidi  sedid  Ro- 
fkiana  suhjicere.     Quodq;  die*  Conspiratores 
et  eorura  partici()es  et  confederatoires  proditoiie 
babuisscnt  et  tenuissent  separates  conventiohes, 
ttsseinblationes,    et  consUltationes,    in  quibus 
Inter  eos  machinat*  et  deslgnat*  fuisscrit  f  qus 
media  uterentur,  et  qus  pefsonse  et  Idstru- 
toenta  impens*  Ibrent  ad  Dom*  Regem  nunc 
tenrdrand*,  et  ad  tunc  et  ibidem  deteiminas- 
*ent  id  efficere  per  venefic*,  displosionem  (Ang!* 
Shooting)  peirforationem  (Anffi*  Stabbing)  vel 
ntiqna  tar  lias  et  media,  et  obtalissent  muncra 
etpromissiohes  de  advantaff*  separalib*  personis 
"ftd  idem  exequend*,  ac  conamdSsent  et  impen- 
dissent   separales   improbas  personas  ire    ad 
Windsor,  et  alia  loca  ubr  Dom*  "Rex  residebat 
ad   ipsnm  Dom*  Regem  murdrand,  et  dis- 
trotend*,    que  qtudem    personfc,  -seu  earum 
'fliiqu*    talia    munera    acoeptassent,    et  per- 
'petrationem   inde    auscepissent,    et  actualii* 
«t  die*  loca  intehtione  et  proposito  ill*   iyis- 
iei!it.     Quodq;  die*  Oopspiratores  ad  nietins. 
•|»erimplend*    proditorias    anas    macfiinationes 
consnltdfisent  ad  lerand*,  ac  procnrassent  et 
'levassent  homines,  monetain,  equos,  arma  et 
ammanitionem,  ac  etiam  applicationem  fecis- 
-weat  ad,  et  tractassent  et  correspoiidissent  cum 
•Papa,  ejus  Cardinalib*,  Nunciis  et  Agentib*,  et 
-alits  forinsecis  ministris  et  personis,  ad  lerand* 
et  obtinend*  supplementa  <Ang*  Supplies)  ho- 
inin*,  monet*,  armor*,  et  amraunitiones,  cuifi 
~eisdem  faocre,    lerare  et   excttare  pierram, 
rebellionem  et  turauhus  infra  hoc  Reffn*  et 
idem  invadere  cum  virib*  forinsecis,  etoqire- 
*%«lid«re  (Anf^*  to  surprise)  scaire  tX  ileatniere 


Regie  WbieiiMa  daaMU  (Aogl«  iNw) 
litk  ^Angl*  Porta)  arinaiBcntaria  (Amrt*  Mmgrn^ 
zinei)  et  ioca  ibr^  (ABgl*  Floces  ef^itrem^)- 
mfra  hoc  Regti*,  isuper  quo  calamitBtea  f^ncnte^ 
raiiTdra  innbcenc*  aubdilor*,  viror*,  niiilief  ct 
hberor*,  oonflagratymea,  rapima,  devastaftioaea, 
et  al*  tremend*'miaeriae  et  eodtia  tneritahil*  ioae* 
querentar,  in  ruinam  et  destmctidDeni  biQna 
nationis ;  et  quod  die'  cxinspiratoreB  pioetnaa 
sent,  et  acoeptassent,  ac  ddiberaaaent  aepaial' 
instromenta,  oommiaMonea,  et  potestales  UgiS 
et  eoncess*  per  aut  subt*  Papara  vei  al*  illici* 
tarn  et  nsiupat*  amhoritatem,  ad  levand*  etdi^ 
ponend*.  homines,  monetam,  arma,  etai*  ne- 
cessaria  pro  eoir*  soeleratia  et  prodiloriia  ma- 
chinationibus,  ac  nominattm   Commiaaioiieaa 
pro  die*  Henrico  Dom*  Arundei  de  Waidor  fen 
Dctm*  Canceliar*  A/igl*,  aliam  Goaasvamsm* 
die*  Willietm*  Comit*  Powis  fore  Dona*  The- 
saurarinm  Angl*,  aitam  Commiasioa*  die*  Jo« 
hanne  Dom*  Belhisis   lore  daoem  General* 
(Angl*  General)  ad  exercitiis  levand*,  al'^Cam- 
missionem  die*   WiUielmo  Doni*  Petre  lare 
locum  tenen*  duels  General,  (AngI*  Litutenamt 
General)  die*  exercitus  et  potcstatem  An^*-  (a 
Poaoer)  pro  die'  WilUelmo  Viceoomite  Staifoiil 
fore  expehditoreiu'  (Anflrl^  Faymagter)  exeroitwr 
illius.     Quodq;  in  prdkie  ad  animand*  s^ipaoa 
in  pfosecutione 'dictar*  seeleratar*  cotijuratia- 
num,  conspiration*  et  pniditioh*,  et  ad  oelaml* 
et  impediend*  delectionem  eanindem,  et  ad 
aeipsos  a  justicia  et  punitione  aecdrand*  Coo- 
spiratores  pned*    narticipes  et  oonfederatotes 
sui  usi  fuifisent  muitis  impiis  et  diabolicia  prax* 
ibS  ridel*,  causa'ssent  sac^otes  sues  admiai- 
strare  die*  Consplratorib*  juramentum  tacuur* 
nitatis  (Ang^l*  of  Secreiy)  una  cum  eor* 
mento,   ac  etiam  cau^ssent  die*  8aci 
suos  super  Coiilesdionib*  dare  abeolatiaiies 
sub  condillone,  quod  ijlsi  concelarent  die* 
spirationetn,  ac  cum  circa  noenaedi'"' 
bristunc  ult*  preeterit*  Edmnntibury  Ged6^ 
miles  Justic*   pacis  secundum  jnramenti  «l 
officii  sui  debit' ceplsset  separal*  examinatiamB 
et  iiatbrmationes  coodem*  *pr8elat*  ooRspititiv- 
nem  et  cdnjurationem,  die*  oonapiratores,  ae« 
eor*  uliqui,    per   advisamentam,    awenamn, 
consil'et  instigationem  resid*'eor*  ioekaaMMet 
procurasstot  diversas  personas  in  inciiiiia  j^ 
cere,  er  inseqni  prtieiat*  fidmundbnry  Godivey^ 
divcrsis  dieb*  ea  idtentione  ad    iptfam   mur- 
drand*, qiiodf  pbstea  per  eos  perp«trat*  et  elfcv- 
tum  fuit  (pro  tfuib*  quidetn  horridis  cniimift* 
et  ofiensis  Robertiis  Gren,  Heuricoa  Berry,  ec 
Laurentius  Hill,   postea  attineti  fui^tentf  ^sto 
Dominic  Kelley  et  — ; —  Girald,  et  alii  ftigaii 
fecissent  pro  eisdem)  post  quod  quid  ^mnrdmas, 
et  antequam  cadaver  inrent*  fuit,  vel  imir- 
dnim  co^itum  aliqaibua  nisi  fiarticibiis,   m 
eodem  die*  person'  false  retnler*  quod  vivoa 
fuit,  et  privatim  niaritat*,  et  postquam  ettdavet* 
invent*  ftiit,  dtsperser*  iabam  et  maficiosan  re>- 
lationem,  quod  ipse  seipaom  murdrasset.  Quod 
^idem  murdrum  commissum  Aiit  ea  inteir- 
tione,  ad  oeland*  et  supprimend*  endeatiaai 
quam  ipse  eeptsbet,  ac  de  qua  notf  tiam  haboif, 
et  tiiiimidaiid*  efrdeterfe&d'lf4;isif«t*>ei  «ll« 
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ct.ooi^imKtkitis  priBdS  6a«fliam  inteiittone  die* 
"E/damndbary  Godfrey,  >d«m  ▼inu  foi^fper  eo0 
he  'pntid^es  et  iatitora  son  niiatat  «t  deter- 
rhns  fait  in  <^  poieciitionc  inde,  quoda*  de 
eor*  idtenori  naBeia  soelertile  madbanati  ivoB^ 
Bent  iMrqiwm  pluviikNu  iniggeftioDes  .impon^ 
ittipatatknieBi  et  c«J|Mm  ptttd*  homdor'  ft 
date1i<bil*  'criiDiiium  super  f^teitanles,  Ha 
i|iiod  periode  ipsimeC  evitavent  pimitioneB,  qun 
juflte  meriHSBent,  ct  «exp<mereitt  Pwnwtaates 
scandalo  ina|fiiOy  «t  eoa  subjicereiit  proseoiltkNii 
et  opprefltibiii  ki  oinnil)fiis'r<|giiia  et^patriis,  ubi 
Aamana  Rel^fio  reoapta  et  profesfla  fok. 
Qnodque  omnia  ill^ 'prodHioBes,  'Grimioa  et 
effenflep  pramentiomat* .  foe^'  'inacllinatS  com- 
niiisS  perpetratS'aota  et  faeta  per  preod^  Wil- 
lidm<  Comitein  Powis,  WiMielm*  Vicecdmt- 
tem  StaiTord,  WillMmum  Dom<  P«tre,  Hen- 
riemn  Dom*  ^rdadel  de  Wardor,  et  Jobaanem 
Doni<  BeHasis,  ac  aKos  conspiraitdreB  pned' 
contr*'I>i^iii^  Hegem  nimc,  Goronam  et  Digni- 
tat<  alias,  ac  contr^  -L^^Tn  et  Stdtota  bujus 
.  ilegni  secnn*  <Lege*  et  coMuetudinem  Pariia-. 
ment*  impetk^  fuer^  ac  mde  debtteoaemtS  et  in 
fVnoBa  pnvd*  ea  ocettsione  detents  )>rout  per 
Ifeecord'  et  prooees'  inde  int*  Recwrda  Parlia- 
jnent*  vemanent*  plenius  apparet.  £t  lidem 
•IMtfior^etOommanitas,  acCi?es  ciTitat* -London 
tilterias' diciint,  quod  in  Session'  pr»d'  Parba- 
tnenti  dic<  >Doni*  -Regis  nunc,  apud  Westm* 
^tfed'  per  prorogation*  tent*  su|i^  prffidief 
▼jcesimain  primum  diem  Octobris,  Anno.  Reg- 
•ni  dicti  Dommi^Rdgis  nnnc  trieesimo  secttndo 
istipradlet*,  in  replicatione  preed'  teentioilat*  ad 
^ichoation''  cjusdem  Se^onis  Dom'  Rex  nnnc, 
'^x  ^maxlmi^  ^^^^  ^^^  ^  sedulftate  sua  pro 
•^^reeservalhyne  Keligionis  Protestan'  et  tobditor' 
%  periciilis  per  Papistical  ConspiratioDes  im- 
ttiaenS  fjcr  ejus  gratiosam  oration*  ambob* 
ilolBibus'ejusdem'Pu'liamentt  adtnnc  et  ibidem 
"ftust*  etaHocnt*,  inter  alia  recomniendavitDom* 
-et  Contmnn*  in  Parliamento  iHo  assemblatS 
*ail  pfeseqn«ad*  ukefiorem  examinationem  Con- 
'apiratito*  pred*  cam  stricta  et  impartiali  inqui- 
'sitiolie,  ^  ets  tnnc  dixit,  quod  ipaenon  putavit 
seipsnmn^qne  ipios  secur*  c|Uosque  materia 
4Ua'pienarie  perageretur.  Ac  ideo  quod  neces- 
•'aar*  fi)rM,  quod  prad'  Dom*  in  prced*  prisona 
Tdlris  London  ad  <;elerem  triation*  suam  ad- 
*dueefenttlr,  quod  Justicia  fieret.  £t  tidem 
*BIa^or  et  Cdmmunitas  ac  Gives  civitat'  London 
•vlCarinsditontj  qnod  postea  in  eadem  Session* 
^Pariianifenti  utraque  domus  Pariiamenti  illius 
in  prosecution*  die'  direction*  Dom*  Regis 
stricfbm  et  impartialem  inquisition*  depreerl* 
conspirattone  fecier*,  et  super  inquisition*  ill* 
declaraVer*,  quod  fuisset  horribiKiB  conspiratio 
'  et  conjuratio  per  Papistas  contra  personam  die* 
•Dom*  R^is  et  Ghioemation*  suam  qusp  tunc 
continuabant ;  ac  Gommun*  in  eodem  Pariia- 
mento  assemblat*  uHerius  declaraverunt,  quod 
'  conspiratio  et  conjuratio  ill*  sopportat*  et  pro- 
secut*  fuissentper  poteu*  et  irre^uiet*  molimina 
et  miiebinationes,  preesertim  duran*  tunc  nu- 
peris  reccKsib*  Pariiamenti  et  postea  in  eadem 
'Dessione  Pariiaixeiiti  Dom*  ^ritoalea,  Tetai- 


povaks  acCoduaHPeB  in  eodem  Pa^liluDeBte 
•flsonblat*,  eonna  hvmilem  SnppUcationeDi 
Angl*  Add9^  eidem  .  DoiB*  •  Regi  apud 
Wesfcm'  |M»d*  fecer*  et  exlubuer*,  iniivrmaae^ 
ipien*,  tidel*,  Onod  ipsi  Subditi  Regie  svai 
Majeatatis  obaeqaentiaaimi  et  fideHasimi  Dobb^ 
SpuitQaieB  et  Tcmpanles,  ac  Gommunea.  im 
time  prasenti  PMrliuKDlo  illo  aseemblat*,  pro* 
funde  seasthtles  existen*  de  tristi  etcalanutoaa 
oonditioneiiujua  Regni,  prBoipne  per  impias  et 
iioirendaa  Gonspiratiooea  Papabs.  Factieoia 
«attat*,  q«ue:non  solum -destructionam  Regalia 
PenooB  Regis  fiutf  Mageatatisy  yemmf  etaam 
totalonaubversionem  Oiibenia£*4it  vcnaJBeU*- 
gion*  in  hoc  Regno  Angl*  stabilit*  conspiraf-. 
irisset  et  intendisset,  ac  invenien^  easdem  de-- 
testabilea  tnacbinationes  adlonc  obstinate  -per 
^eandem  Faotionem  prasecnt*, tarn  fovendodi^ 
visiones  inter  Hajestatis  sus  iideles  Subdii* 
ProtastanS  qnam  per  omnes  ^ai'  aeqiiissinas 
tuachinatioBes,  nan  obotan*  '^Ufunpluriinis  d»> 
teetlonifajls  inde  (magna  ^Dei  'miseficovdia  at 
rairabili  providentia)  tunc-nuper  in  lucem  pn^ 
lat*,  quae  omniia  tremenda  judicia  tunc  laer* 
super  hoc  Regnnm  impendent  pro  pluribaa  <it 
grayibussois  peceads,  quam  mentiasime  ao 
alit*,  bumana  ratione  evitari  nequibant^ .  quam 
per  benediction* 'Dei  particubtfem  super  eon* 
snitationes  et  conamina  magni  Goneiiii  ipaiua 
Dom*  Regis  tunc  in  Purliamento  asBemblat% 
in  orani  humiiitate  Regiae  simb  Majestati  sup^- 
plicayer*,  quod  per  'ProeUunation*  suam  Rega» 
lem  dies  solempnit*  foret  dedieat*,  in  quo  tlim 
ipsi  quam  omnes  ipsins  Dom*  Regis  tiubdit' 
per  jejun*  et  preces^Deo  omnipotenti  reeooci- 
liationem  oonarentur.  Ao  cum  cordibus  iiufoa- 
fibus  et  penetentibuseum  implorarent,  per  ^w 
potentiam  et  bonitatem,  ad  judicia  ill'  direiw 
tend*,  et  ad  impia  consilia  et  maobinationeaini* 
mioorum  suorum  frustrand*,'ad  canla  fidelinm 
Protestant*  Subdit*  diet*  Dqm*  Regis  oniendS 
et  ad  misericordiam  suam,  et  Evuigelii  svi 
lumen  eidem  Domino  Regi  et  dictis  Subdit' 
suis,  et  eor*  Posteritat*  continuand*,  ac  prscl^ 
pue  ad  abundantes  benedictioBes  suas-aupcr 
sacram  Msgestatem  ipaius  Dom*  Regis  et  tune 
prssen*  Parliament*  impendend*,  quod  oonairi^ 
tadones  et  conamina  -eor,  honorem,  tncdumi- 
tatem,  et  prosperitatemRegis^  suib  Majeslali 
ac  Populo  suo  prodnoerent;  ei  superiadto 
dictus  Dominus  Rier  nnnc  duran*  dicta  ^ewm* 
one  Parliament!,  scilicet  secundo  die  Deeen»> 
bris  anno  Regni  sui  trieesimo  secundo  supt^ 
dicto,  per  proclamationem  suam  Regaiem  sub 
magno  sigillo  suo  Angl*  Tsig^Uat*  'geren*  dat* 
apud  VTestm*  eisdem  die  et  anno,  recitando^ 
quod  cum  Dom*  Spiritua!es  et  Temporales  ac 
Communes  in  Parliamento  illo  assemWat*  per 
eor*  Supplication*  (Angl*  Address)  eidem 'Do- 
mino Hegi  exhtbit%  notum  ei  fecissent,  quod 
ipsi  pro  f uode  senstbiles  fuer*  de  tristi  et  oda^ 
mitosa  conditione  Irajas  'Regni  per  impias  et 
horrendas  Oonspiratione's  'Papalis  Factionis 
causat*,  quae  non  solum  destmctlonem  Hegalhi 
Peraonae  Regias  suse  M ajcstati^,  verum  etiam 
total*  subTersionem  Gubemat*  et  verft  Reli* 
Ipoo&s  apnd  ipsum  Regem  et  -Subditoa^Riw 
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fltabititS  oonapiravisset  et  iutendisset ;  quodque 
'^fettdem  detestibiles  macbiiMilioiMS  adtunc  ob* 
slioate  per  eaodem  Factionem  prosecut'  foer', 
tam  foyendo  divinioiies  int*  ejus  fiddes  Subdit* 
ProtestanS  quam  per  omoes  al^  Dequissunas 
tnacbiaationes, .  non  obstan*  (j^uampluiimis  de- 
tectionibas  inde  (magna  Dei  misenQprdia  et 
ntrabili  procidentia)  tone  nuner  in  lucem 
proIatS  que  omnia  tremenda  judicia  tunc  fuer* 
.super  eundem  Dom^  Regem  et  dictos  Subdit' 
CU06  impendend*  pro  pluribus  et  mwibus  suis 
■peccatis,  quam  meritissime  ac  dit'  •  humaoa 
ratione  prsveniri  ne<|aibant,  quam  per  l)ene- 
•dictioaem  Dei  particularem  super  consulta- 
4]Dnes  etconamina  magni  Concilii  ipsius  Dom* 
Regis  tunc  in  Parliaineoto  assemblatS  eidem 
Domioo  Regi  bumillime  suppiicassent,  quod 
'  -dies  maxime  soLempnit*  foret  dedicate  in  quo 
^Rex  ipsemet  et  oomes  Subditi  sui  fideles  per 
jejunium  et  p'reces  Deo  omnipotenti  reconciUar 
4onem  conarentui*,  ac  cum  oordibus  humilibus 
.et  pceniteutibus  eum  implorarent,  per  ejus  po- 
tentiam  et  bonitatem  ad  judicia  ilia  divertendS 
et  ad  impia  cousilia  et  raachioationes  inimioo- 
rum  ipsius  Dom'  Resis  et  diet'  Subdit*  suor' 
frustrandS  ac  corda  ddelium  Protestan^  Subdit* 
dict^  Dom'  Regis  uniend<y  et  misericordiam 
<uam  et  Evangelii  sui  lumen  eidem  Domino 
Regi  et  dictis  Subdit'  suis  eteor^  Posteritat* 
oontinuandS  ac  praecipue  ad  abundantes  bene- 
dictiones  suas  super  ipsum  Dom<  Regem  et 
tunc  prssen'  parliament'  impendendS  quod 
copsultationes  et  conamina  eor'  honorem,  in- 
Golnniitatem,  et  prosperitatem  dicto  Domino 
Regi  ac  populo  suo  producereut,  idem  Domi- 
nus  Rex  ad  illam  eor^  humilem  requisitionem 
promptissime  inclioavit,  ac  per  illam  ejus  Re- 
.galem  Proclamation*  mandavit  generale  et 
.publicum  Jejunium  per  totum  hoc  Regnum 
obeerFaii,  in  tali  modo  quali  postea  per  eandem 
Proclamationem  fuit  direct*  et  prsscriptS  ita 
quod  tarn  idem  Dominus  Rex,  quam  popnlus 
8UU8  preces  et  supplicationes  suas  Deo  omni- 
potenti emitterent  ad  et  pro  propositis  pnedS 
Sifi .  ea  intentione,  quod  tam  ^ligiosum  £xer- 
citium  ad  umim  et  idemtempus  perfbrmareUir 
dictus  Dominus  Rex  per  jProclamatiou*  ill* 
pul^licavit  ct  dedaravit  omnibus  Subditis  suis 
amantibus,   ac^stnctc  pracepit  et  mamlavit, 

3uod  die  Mercurii  existen*  vicesimo  secundo 
ie  Decembris  tunc  iostan*  jejunium  ill*  reli- 
giose observat*  et  celebrat*  foret  per  Regnum 
Buum  Angfl*,,  Dominium  Wallise.  et  Villam 
Berwici  super  Twedam^  et  ut  idem  cum  omni 
4ecentia  et  uniformitate  performaretur,  idem 
Dominus  Rex  per  advisamentum  reverend* 
Episcopor*  suor*  componi,  imprimi,  et  publi- 
cari  direxerat  talem  formam  Di\ini  Serricii 
q^ual*  ipse  apt*  uti  censucrat  in  omnibus  Eccle- 
Biis  et  Locis  ad  tempus  proed*,  et  Episcopis 
suis  dederat  in  mandatis  ad  ill*  congruent*  dis- 
pergend*.    Quae  omnia  idem  Dominus  Rex 

Ser.  Procldmationem  suam  prsd*  reverent*  et 
eccnt*  observari  expresse  praeoepit  et  manda- 
vit, per  omnes  subdil*  sues  amantes,  sicut  fa- 
vorem  Dei  Omnipotentis  respexer*,  ac  iram  et 
indignatiod*  ^us  contra  banc  terram  evitarent, 


et  siib  pcena  subeundi  tales' pnlBoneay  q«F 
dictus  Dominus  Rex  juste  infiigere  nMset 
super  omnes,  qui  tam  religiosum  omeiiiiB 
contenuieient  sen  Degligerent,  proutper  irrota- 
lament*  ejuadem  proclamationis  in  cui'  Can* 
cellar*  ipsius  Dom*  Rera  de  leoordo  reina- 
n^n*  plenius  apparet  -  Qm  quidem  diei  je* 
junit  secundum  formam  et  eflfect*  proclaoMii;^ 
prad*  debite  et  solempoit*  obserrat*  et  ode- 
orat*  fuit  in  et  per  totum  hoc  regnum  Aiigl*>  ae 
praecipue  apud  London  prasd*,  in  paradiia 
sancti  Michaelis  Bassishaw.  C^oodque  ui 
eadem  sessione  parli|tmenti  ult*  mentioint:*. 
Communes  hiyus  regni  in  eodem  parliamfnte 
asAemblat*,  resolution^  feoerunt  prooedere  ad 
triationem  praed*  Domioor*  in  pciaona  Timis 
Londou  tunc  existen*,  aicut  praefertur,  im- 
petit*,  et  stadm  inc^>erecum  pne&f  Vice- 
comite  Staiford,  ac  notitiam  inde  jDoininis  par« 
alimenti  illius  tunc  deder*,  et  eos  reqainvei^ 
ad  coBvenien*  diem  pro  triatione  ^aidcni 
Vicecomitis  Stafford  appiinctaand%  et  saper* 
inde  pned*  Vicecomes  Dtaffi>rd  de  altis  pro- 
ditionibus  et  proditoriis  conspirationibua  etoon^ 
jurationibus  praed*,  unde  ipse,  nt  praelertur, 
impetit*  fuit  per  Dominos  Temporalis  in  epdem 

Earliamento  convent*  ad  prosecution^  Coaunan* 
ujus  regni  14  parliamento  illo  assemblat^  ia 
eadem  sessione  parliamenti  triat*,  conYict*,  el 
debita  juris  forma  attinct*  fuit,  prout  per  record' 
et  process*  inde  inter  recorda  parliamenf  re- 
manent plenius  apparet,  posteaque  in  eadeiB 
sessione  pai'liamenti  Willidmus  Scrags  Miles» 
tunc  Capital*  Justic*  Dom*  Regis  aa  placita 
coram  ipso  R«ge  tenend*  asiign*  per  Com- 
munes bujus  r^^i  Angl*  in  eodem  parliameoto 
assemblat*  coram  magnatibus  et  proceribus 
ejusdcm  regni  in  parliamento  illo  oonvocat*  et 
convent*  secundum  legem  et  oonsuetudineoi 
parliament!  accusat*  et  impedt*  fuit  de  alta  pio- 
ditione,  et  aliis  magnis  cnminibus  et  maksgaa* 
turis  (inter  alia)  quod  ipse  dictus  WilUehnos 
Scrogs  tunc  existen*  Capital*  Justic*  cur*  JOo* 
mini  Regis  coram  ipso  Rege  proditorie  el  tu^ 
quit*  conat*  fuisset  subvert*  Iqfes  fundamental* 
etstabilit*  religion*  bujus  regni  Angl*,  ac  looa 
inde  introducere  Papismum  (Angl*  P<^ry)  el 
adbitrariam  et  tyrannicam  gubeniatiQnem  oob- 
tralegem»  quod  ipse  decuirasset  per  diversa 
proditoria  et  improha  verba,  opiniouesy  judicia, 

E raxes,  et  facta:  Ac  etiam  quod  cum  faisaci 
orribilis  et  diabolica  conspiratio,  macbisat*  el 
prosecut*pcrPapistaspromurdrando  Dominom 
Uogem  nunc,  subvertendo  leges  et  gubma- 
tionein  bujus  t^ni,  et  pro  destruendo  reiigio- 
nern  Protestan*  in  eodem  regno,  qus  omnia 
dictus  Willielmus  Scrogs  bene  scivisset,  ip 
quantum  ipsemet  non  solum  'triaaset,  veniaa 
btiaiu  judicium  reddidisset  contra  aeparal*  ha- 
jiismodi  delinquentium,  nihilominus  dictus 
Willielmus  Scrogs  ai)  dirersa  tempora  et  loca, 
tam  in  cur*  ceden*,  quam  alit*,  palam  defiumo- 
setet  scandalizasset  separal*  de  testibus^  qui 
probassent  dictas  proditiones  contra  diyeraos  de 
conspiratoribus,  et  dedissent  eFidentiam  oontca 
diversas  alias  persouas,  qua  tunc  fuer*  minime 
tri^t*!  ac conatufi  fuisset  defamare  (Ai^I*  todi^' 
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rocatioiMiin  miriiameDti  iDins  publicat^  fucrS 
wiSsVj  apud  London  pned',  in  prsdictaparochia 
sancd  Micbaelis  Bassishaw,  ratione  quorum 
quidem  presmlssbr*,  cives  et  inbabitan*  pned< 
ciritatis  London*  fideles  subdh*  dicti  l)om* 
Regis  nunc  existen'  maxime  perteniti,  et  in 
animis  atfecti,  ac  quanr  plurinium  inquietat' 
fuer*  profundo  senau  et  apprehensione  magnor^ 
periculor'  persoiiKDom*  liegu)  nunc,  et  guber<« 
nationi  suk  hnjus  regni,  ac  religioni  ProtestanS 
et  professoribus  eiusdem,  occasione  conspira- 
tion* pried*  impenden*  et  iuiminen%  non  aliter 
(prout  per  Dom*  Spirituales  et  Temporales,  ae 
Communes  in  dicto  parliamento  assemUat*,  in 
suppiicatione  sua  prasd*,  per  Dom*  Regem  in 
proclamat^  prsedS  utpretert*,  publicat*amrroat*) 
numana  ration*  evitand*,  quam  per  benedicti- 
onem  Dei  particularem  super  consultationes  et 
conamina  ejusdem  parliamenti,  quidam  cives  et 
inhabitantes  ejusdem  eivitates,  nomine  civium  ei 
inhabitantium  diet*  civitatis,  ante  petitionem 
^inde  in  pradicto  placito  pned*  Attorn*  general* 
superius  repUcando  placitat*  spec*  fact*  sea 
fieri  ordinai*,  scil*,  breed*  decimo  tertio  di« 
January,  anno  regni  diet*  Dom*  Regisnunc  trl* 
cesimo  secundo  supradict*,  Patient*  Ward  Mil% 
tunc  Majori  civitatis  London,  et  Alderman* 
diet*  civitatis,  ac  Communiariis  sive  Civib*  de 
Com*  Condlio  ejusdem  civitatis,  in  Com- 
muni  Conciiio  adtunc  in  pra;dicta  camera. 
Guildhall  ejusdem  ^vitatis,  m  parof^hia-sancti 
Michaelis  Bassishaw  prsd*,  secundum  consue^ 
tudinem  diets  civitatis  assemblat*,  exhibuer^ 
quondam  petitionem  continen*,  quod  ipst  cives 
et  inhabitan*  civitat*  London,  urofunde  sen- 
sibles  exLsten*  de  malis  et  exttiis  super  banc 
nationem  in  general!,  ac  ili^  civitatem  London 
in  particulari  penden*,  in  respect*  periculi  per- 
sonae  Dom*  R^^is  nunc,  reGgion*Protestan*,  ei 
bene  stabiliV  hibernation*  suae,  per  continuat*, 
infernales,  et  diabolicas  macbinattones  Papistar*, 
et  alior*  adhaerentium  suor*, .  ac  scientoi 
nullam  riam  (sub  Deo)  .tarn  effectual*  ad 
prseservaad*  Dom*  Regem,  ac  cives  et  in- 
nabitan*  ill*  ab  eztrema  ruina,  et  destructione 
minat*,  quam  per  celerem  sessionem  tiinc 
pnesentis  parliamen*,  cujus  inopina  prordgatio 
magnopere  addidit  et  au^sbat  justos  timores  et 
suspiciones  animor*  dictor*  petitionarior* ;  ipsi 
iidem  pedtores  obsecraver*  eidem  Com*  Coiv- 
cilio,  SIC  ut  praefertur  assemblat*,  adinformand* 
Regiam  Ma|estatem  de  ill*  eor*  timoribus  et 
apprebensiouibus,  ac  quod  fuit  bumile  et  fee- 
vens  desiderium,  tam  eor*  petitior*,  quam  ipsor* 
Majoris  et  Aldermannor*,  ac  Communiar*  de 
Com*  Conciiio  iUo,  auod  Regis  suae  Majestali 
placeret,  pro  totali  mistratione  irapior*  et  san- 
guinolentor*  proposrtor*  inimicor*  suor*,  ad  per- 
mittend*  ill*  tunc  praesens'  parliamentum,  quod 
extitit  prorogat*  usque  vicesimum  diem  tune 
iustan*  Januarii,  adtunc  assemblare,^  et  sedend* 
continuare,  quousque  effectualit*  securaret.  hoe 
regnum  contra  Papism*,  ac  reformairet  (Angl* 
r^ressed)  multiplicia  gravamina,  sub  quibus- 


parage)  eor*  evidendtniy  et  adioiere  o^den^ 
llam  eorom,  per  quod,  quantum  in  se  fuit, 
mnoditorie  et  neouit*  sumnreasisset  et  suffocassit 
oetectionem  mctsB  Papalis  con^irationis* 
ac  animasset  conspiratores '  (ad  procedend* 
in  eadem)  in  magnum  et  manifestum  peri- 
euhim  sacras  vita  dicti  Domini  Regis  nunci 
et  bene  stabilit*  gubemation*  et  reli^onis  hi\|utf 
regni  AngI*,  prout  per  reocnrd*  inde  mter  record* 
parliament*  remanent*  pleuios  apparet  At 
etiam  in  eadem  sessione  parliamenti,  Dom* 
8piritnal*  et  Temporal*,  ac  Communes  in  eod* 
parliamento  assemblat*,  se'declaraver*  eis  ma* 
nif^*  esse  ouod  ad  tunc  fuit,  et  per  diverts 
imnos  tunc  uit*  elaps*,  fmssethorrenda  et  prodi*. 
toria  conspiratio   et  conjuratio,  macbinat*  et 

frosecut*  per  ill*  de  Papali  religione  in  regno 
[ibemiae  pro  trucidatione  (Angl*  massacring) 
Ang^lor*,  et  subversion*  rebgionis  Protestan*,  et 
antiquffi  stabilit*  gubernationis  regni  illius  ;  de 
i|ua  quidem  horrenda,  et  proditoria  conspira- 
tione  et  comuratione  Richardus  Power  Comes 
Tyrone  in  Regno  Hiberniae,  adeandem  session* 
parliamenti  per  Communes  hujus  regni  Angl* 
in  eodem  parliamento  assemblat*'  coram  Ma^- ' 
Datibus  et  proceribus  ejusdem  regni  Angl*  m 
parliamento  illo  convocat*  et  convent*  secun- 
dum legem  et  consuetudinem  parliamenti  im- 
petit*  fuit,  ac  inde  debite  onerat*  et  prisonae 
Dom*  Regis  de  le  Gate-house  Westm*  eaoe- 
casione  commissus  fuit,  prout  per  record*  inde 
inter  recorda  pai-liament*  remanen*  plenius  ap- 
paret. Quodque  tam  Domin*,  quam  Com- 
munis in  dicto  parliamento  assemblat*  in  eadem 
sessione  pariiamenti  fuec*  preparantis  billas 
iecundum  cursum  parliament*  in  leges  inacti^ 
land*  pro  prKservatione  Domini  Riegis  nunc, 
el  subditorum  suonim  Protestan*,  contra  pro- 
ditorias  conspirationes  et  conjurationes  predicta 
penden*,  quibusiouidemseparalibus  impetitioni- 
Dus  vcarsus  eundem  Richardum  •  Power,  et 
dictuni  Willielm*  Scro^,  acpraedict*  Willielm* 
Cottitem  Powis,  Henncum  Dominum  Arundel 
de  Wanlour,  Willielm*  Dom*  Petre,  et  Johan- 
nemDom*  Bellasis,minimedeterminat*,  aceis^ 
dem  Willielm*  Comite  Powis,  Henrico  Domino 
Arundel  de  Wardour,  Willielm*  Dom*  Petre, 
Jofaanne  Dom*  Bellasis,  et  Richardo  Power  in 
prison*  Domini  R^gis  ex  caus'is  praed*,  ut  pra»- 
fertur,  existen*,  idem  parliament*,  super  prsed* 
decimum  diem  Januarii,  anno  regni  dicti  Dom* 
Regis  nunc  tricesimo  secundo  supradicto,  pro- 
JTOgat*  fuit,  prout  prasd*  '^ Attorn*  diet* .  Dom* 
R%is  nunc  generabs  superius  inde  allegavit, 
ahsq;  aliqua  triatione  dictor*  Willielm*  Comit* 

Powis,  Henric*  Dom*  Arundel  de  Wardour, 
Willielm*  Dom*  Petie,  Johan*  Dom*  Bellasis, 
Willidm*  Scrogs,  et  Richard*  Power,  sen 
aorum  alicujus,  ue  altis  prodition*,  et  al*  pnsmis- 
.ns(nndeipsi  respective,  ut  praefertur,  impetit 
fuer*,  ac  qni  aliter  quam  in  parliament*  mde 
triari  non  potuer*^  fiict*  sive  habit*,  ac  antequam 

hnjusmodi  bilbe  m  leges  inactitat*  fuer* :  Quae 
quidem  oratio  dicti  Dom*  Regis,  acdedarati- 


onis  et  processus  Dom*  et  Commnn*  parlia-    tunc  jgemuit,  et  pro  immedjata  securitate  sui, 


jnenti  iOuis  duran*  dicta  sessione  ejusdem  par- 
Jiameot*,  ut  praefertur,  fact*,  ante  caQClon^  pro- 


quod  lidem  Major  et  Alderman*,  ac  Conimu« 
niarii  de  Com*  Condlio  ills  ordiaarent  quod- 


Plot  an^  OiDflpinc^  oobtrived  and  eairM  «« 
b^  thoM^f  the  Pbgnh  rtligioo  in  Irei«iid,  for 
naasacriog  the  Eu^bsb,  ftod  whwex^ng  the 
ProtMtani  ratkioD,  and  tbe  aQtienl  ettaboiligd 
ffOFmmenlll  that  kingdom :  and  your  saia 
CommoBshaTing  impeached  the  earl  of  Tjr* 
rone,  in  order  to  the  brioginf  him  to  jostica 
for  the  same,  abd  having  under  eyafninatkw 
other  conspirators  in  the  said  Irisb  Pkt: 
and  voor  said  Commons  having  Ukewiise  im* 
peacoed  sir  William  Scroes,  chief  jnstioe  of 
your  majesty's  Court  of  KJfigVbeDch,  for 
treason',  and  other  great  crimes  aad  miade- 
meaner^,  in  endeavouring  to  suhtert  the  lawt 
of  this  kingdom  by  his  arbitrary  and  iilegal 
proceedings  ;  and  having  voted  impeadi'- 
ments  a^inst  several  other  judges  for  the  like 
misdemeanors,  your  petitioners,  ooDaideriitf 
the  continual  hazards  to  which  your  sacrnl 
life^  and  the  Protestant  religion,  and  the 
peace  of  the  kingdom  are  expwed,  while  the 
tiopes  of  a  Popish  successor  give  countenwioe 
and  encouragement  to  the  coospirators  m 
their  wicked  designs:  and  considering'  abe 
the  disquiet  and  dreadful  apprehensioos  of 
your  good  snUects,  by  reason  of  tbe  mise- 
ries and  mischiefs  which  threaten  them  eo  aB 
parts,  as  well  from  foreign  powers,  as  tirooi 
the  conspiracies  withi^i  your  several  kiii^- 
doms,  a^nst  which  no  sufficient  remedy  caa 
be  provided  biii  by  your  majesty  and  your 
pariiament ;  were  extremely  surprised  at  the 
late  prorogation,  whereby  the  proeecutioa  ef 
the  public  justice  of  the  kingdom,  and  die 
making  the  provisions  necessary  for  the  pr^ 
serration  of  your  majesty,  and  your  Protes- 
tant subjects,  have  received  an  intemiptioii. 
And  they  are  the  more  aifeded  herewiOk,  by 
reason  of  the  experience  they  have  had  of 
the  ^pneat  progress  which  the  eratM^deoed 
conspirators  have  formerly  made  in  their 
designs,  during  the  late  frequent  recesses  ef 
parhament ;  bdt  that  which  supports  them 
i^fainst  despair  is,  the  hopes  toey  derive 
from  your  mf^ty's  goodness,  diat  your  in- 
tention was  and  does  continue  by  this  proro- 
gation to  make  vray  for  your  better  ooneur- 
rence  with  tbe  counsels  of  your  pariiameoL 
And  your  petitioners  humbly  hope,  that  yo«r 
majesty  will  not  take  oflence  that  your  sub- 
jects are  thus  zealous,  and  even  impatient  of 
the  least  delay  of  the  long-hoped  for  seco- 
rity,  whilst  they  see  your  precious  life  in- 
vaded, the  true  religion  undermined,  their 
fiunilies  and  innocent  posterity  likely  to  be 
subjected  to  blood,  confusion,  and  ruin,  and 
all  these  dangers  enereased  bjr  reason  of  the 
late  endeavours  cif  your  maiesty  and  yonr 
parliament,  whidi  have  added  provocation  to 
the  conspirators,  but  have  had  little  or  na 
effect  towards  securing  against  them ;  and 
they  trust  your  majesty  will  graciously  ac- 
cept of  this  discovery,  and  desire  of  that 
byal  hearts  to  preserve  your  migesty  aad 
whatsoever  else  is  dear  to  them,  and  to 
strengthen  your  miyesty  against  aU  pojpaii 
and  penicioascomuels,  whm  any  iU-t&ctod 
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cunque  afiad,  quod  neeessar'  et  exfiedien^eis 
Tidereturinillo  tempore  periculi  imnuoenS  pro 
incolumitate  magnas  civitatis  illius.  £t  quia 
per  legem  terrs  liajns  regni  Angl*  Ikitum  est 
tabdft^  Dom^  Hegts  in  angustits  et  difHcuIta- 
tib*  suis  ad  humilit^  supplicand*  I>om*  Regi 
Jjro  remedio  congioio  in  ea  parte  habendS  praed* 
aie  Jovis  decimo  tertio  die  Januarii,  anno 
iregni  dict<  Dom*  Regis  nunc  tricesimo  seeundo 
supradictS  praed'  Patient*  Ward  Miles,  tunc 
Major  praed'  civitatis  LfOndon,  et  Alilerman* 
ejusdem  civitat%  scilS  Thomas  Alleyn  Miles 
et  Bar<,  Johannes  Fredericke  Miles,  Johannes 
Lawrence  Miles,  Georgius  Waterman  Miles, 
Josephus  St^eldon  Miles,  Jacobus  Edwards 
Miles,  Robertus  Clayton  Miles,  Johannes 
Moore  Miles,  Gulielmus  Pritchard  Miles,  Hen- 
ricus  Tulse  Miles,  Jacobus  Smith  Miles,  Ro- 
bertus Jeffrey  Miles^  Johannes  Shorter  Miles, 
Thomas  Oould  Miles,  Gulielmus  Rawsteme 
X  Miles,  Thomas  Beckfbrd  Miles,  Johannes 
Chapman  Miles,  Simon  Lewis  Miles,  Thomas 
Pi&mgton  Arm',  et  Henricus  Corhibh  Arm% 
"ac  Communiarii  sen  Cives  de  Cora*  Concilio 
diet*  civitotis,  in  Com*  Concilio  suo  infra  ean- 
dem  civitatem,  scil*,  in  prsd*  camera  Guild- 
liall  civitatis  illius  ad  tunc  secund*  consueta- 
dinem  diet*  civitatis  assemblat*,  vota  et  suffra- 
gia  sua,  ex  animis  Dom*  Regi  perfidelibS  et 
pro  satisfaction*  ciWum  et  .inhabitan*  eiusdem 
^ervitat*,  qui  petitionem  ds  informs  pred*  exhi- 
huissent,  pro  allevatione  timoris  et  apprehen- 
sionis,  et  inquietudinis  iUor*,  ac  ea  intentione, 

SLantum  in  se  fuit,  pro  praeservotione  persons 
om*  Reg^s  nunc,  et  gubemation*  sus  hiyus 
regni  Angl*,  et  religionis  Protestan*,  deder*, 
-ac  nemine  contradicente  agreaver*  et  ordina- 
Ter*,  (|uod  ouaedam  pctitio  sub  nomine  ipsor* 
-Majons,  Alderman*,  et  Commun*  civitatis 
'London  in  Communi  Concilio  assemblat*,  dicto 
'  Domino  Re^  nunc  exliibita  fbret ;  cujus  qui- 
'dem  petitioms  tenor  sequitur  in  his  Anglicanis 
'  verbis,  videlicet,  *  To  the  kin^s  most  exccd-. 
'*  tent  maijesty  :   The  humble  Petition  of  ^tkR 

*  lord  mayor,  ddermen,  and  commons  of  tbe 

*  crty  of  London  in  common  council  assembled, 
**  most  humblv  sheweth.  That  your  majesty's 

*  great  council  in  parttament,  having  in  their 
**  uite  session,  in  pursuance  cf  yonr  majesty's 

<  direction,  entered  upon  a  strict  and  impartial 
^  inquiry  into  the  horrid  and  execrable  Popish 
'*  Plot,  which  hkth  been  ibr  several  years  last 

<  past,  and  still  is  carried  on,  lor  the  destruc  • 

*  tion  of  your  majesty's  sacred  person  and  go- 
'-<  rernment,  and  extirpation  of  the  Protestant 

*  religion,  and  the  utter  ruin  of  your  ma- 
'^jesty's  Protestant  subjects:  having  so  far 
'  *  nroeeeded  therein,  as  justly  to  attaint,  upon 
'^rall  evidence,  one  of  the  five  Lords  im- 

*  peached  Ibr  &e  same,  and  were  in  further 
'<  prosecution  of  the  remaining  four  L<n^, 
'  *  and  other  conspirators  therein :  and  as  well 
'<the  Lords  Spiritual  and  Temporal,  as  the 
"^'Oommonsitt  your  said  parliament  assembled, 
'  *  having  dectared,  That  tfa^v  are  fully  satis- 

<  §ed  that  there  now  is,  ana  for  divers  years 

*  bit  past  hiAh  been,  a  horrid  and  treasonabie 
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d  CoiMiMMllftt'  ac  CififlVDi  cbitet^  Loodob,  cp 
per  idcn  nomen  pladlftre  et  impliciliui,  ra- 
•pMdere  ae  raipooderi,  per  ipMs  laperiui,  at 
pnofertur,  ckuiwt*  forisfeecr*.  ac,  uk  piius,  pet* 
jndiQium,  et  quod  libeitsts  pnvil^,  et  fraadik* 
ift^ds  et  sttoqeBaoribos  ittis  Itt  peqpetooni  deki. 
eepft  allocentaret  a^jiuliceiiter,  ac  qaod  iptf | 
wmmI  pnunas*  iU«,  ab  Imc  c«r>  dunillaiitiir, 

fitqnoad  exit*iBt< Doni«  Segem,  et  Ifi9ar* 

et  Commimitaf,  ac  Oires  dyittitf  Lonteiaa- 
peritis  in  forma  jpnad' jiUMStS  idem  Attwm*  iikft> 
DMft*  Re^  nuDcjreneniU  didt*  qaod  Hi^  eC 
Conimumtai,  aqCivea  cititat«  Loodoa  pnac^, 
aunt  partes  Defendentea,  vcra«  -quaa  ideai 
Attorn'  dicti  I>om*  Re|iB  auim;  genera)*  proaa- 
ciit'estinfoimation^pc8BdSete&  deeauaapd* 
breve  Fieeoom*  Hertf.  (exiaten*  €om<  cM' 
pned*  proK<  ail)aceii<)  dirijiend'  de  ¥enifa  ilic« 
eormm  Dam*  Rege  duodeoim,  &;c.  de  Ttdneto 
Vill*  de  Hertf.  in  Ckmi*  pnedS  qac  quidem  ViHa 
de  Hertf.  m  com*  prrd'  eat  villa  et  vian'  in 
Com*  Hertf.  prm*  adjaoen*  civit*  London  prnd*« 
EtqoiftprflDd*  Mi^  etCommnnittti  acCivcs 
.dvitat*  prod*  hoc  non  dedicont^  ideo  prfteept* 
eat  Vie*  com*  Hertf.  preed*  quod  Rehire  te« 
coram  J>om* Rege  a'prnd*  die  aanciiMifhaiaij 
in  trea  aeptiman*  nbunraq;  he.  dvodaoni,  te« 
de  vioin^to  preedS  per  qnoa,  &c.  et  {fd^  te. 
ad  reoogn*,  Sec,  quia  tam,  6cc,  Idem  diea  dat* 
eat  tarn  pnefit*  Roberto  fiajrer  Milea,  ^  ae» 
quitur,  See*  quam  pnadiel*  Btajori  et  Oomnm' 
nitat*,  ac  Clvibna  cnritat*  Lonmi  paasdiot^)  te. 
£t  proed*  Attorn*  diati  Dom*  Re^  trana  ge* 
neral*,  quoad  placitum  praefiit*  Bl^or*  et  Cooi- 
muniftat*  ac  Civium  civitat*  iiondon  pr«l<  8«» 
perioa  rejungendo*  pbdtatS  ft^  inde  &om  in* 
terVM|nettdi  coram  dieto  Dom*  Rege,  a  die 
aaacU  MichaeKa  in  tna  aeptiman*  ubicuno^ 
Sec.  et  ei  conoeditur,  See.  idein  diaa  dat*  mH 
pnefat*  MaQon  et  Commuiiitat,  acOiviboa  dvit* 
London  pisBd*,  See.  ad  quae  qui^inn  tree  aeptim* 
aauoti  Micbadia  eomm  dictoJDom*  Rege  wpmA 
Weaim<  venit  tarn  prnfiift*  Robertna  laWjrei- 
Biilea,  qui  aequitur,  Sec.  qaam  pigd'  Ikbgor  et 
Communttaa,  ac  Civea  ci^tat^-  London  prad* 
per  Attorn*  auum  pned^  Et  praMl*  Vio*  odoi* 
Hertf.  non  miait  inde  brev«,  ideo  aictitaliaa 
pnaeept*  est  Vic*  com<  Hertf.  pned*,  qood  we^ 
nice  6c*  oftram  dicto  Dom*  Rege  in  oetab* 
sancti  Hilar*  ubtcunqne,  &c.  duodecim,  See.  de 
vicinetode  villa  'Hm*.  prod*.  See.  par  ^pum. 
Sec.  et  qui,  &c.  ad  recogn*,  See.  ^b&bl  tua^ 
See.  idem  dat*  eat  tarn  praent*  Roberto  fifai^yer 
Bfiliti,  qui  aequitur,  Sec.  qnam  predic*  BInori 
ea  Commuoitat*,  ac  Civibua  dvitat*  London^ 
See. 

£t  pned*  Attorn*  diet*  Dom*  Regia  nunc  ge« 
nand*,  qui,  Sec.  quoad  placitam  ^laommlligor^ 
et  €omanuai|at*,  ac  Givium  dritat*  piM*^ 
quoad  confeetionem  et  mddicationeBa  l^a  arb . 
ievationa  deaanomm  dd  peraoma  ad  nublic* 
aaereataiflihidvitat*.|inad*  tent*  cnmvictuali- 


to  ofier :  they  do  tbera* 
liumblypray,  tbat  your  m^eaty 

*  wiH  be  gradesaly  pleaaed  (aatlte  unly  meana 

>  to  quiet  the  minda,  and  extinguish  the  feaniof 
f  your  ftoteataatpeople,  and  prevent  the  imi- 
'  aent  dangera  wnieb  tfarealen  your  majesty's 
^  Idngdoma,  and  paitieulariy  tnis  tour  great 
'  dty,  urhidi  lia&  already  ao  deenfy  auitered 
'  ibr  tSie  aomfel  to  permit  your  aaid  pariiaBaciit 

>  to  ait  froMBi  tne  (by  to  whicli  they  are  pro- 
f  aogued,  until  by  tlieir  oounaek  and  endea- 
« cVouva  thaae  good  remediea  shall  be  provided, 

*  aM  thaae  joatenda  attained,  upon  which  the 

*  safety  of  your  ou^eaty's  pevaon,  the  preser- 
^  ration  of  the  Proteatantrel^ion,  the  peace  and 
^  settlement  of  your  kingdoms,  and  the  welfare 
'  of  tfiia  your  aneiei|t  city,  do  so  absolutely 
-''  depend ;  for  the  pursuing  and  obtaining  cSf 

*  which  gpood  effiMits,  your  petitioners  unani^ 
■•mouai^  do  offer  tlieir  hrcs  and  estates, 
'^  and  anall  ever  pra^^,^  See.  Ac  adtunc  et 
ftidoB  utoeriua  agreaver*  et  erduMiver*,  quod 
jbetitio  ili*,  fioat  prcaentation*  inde  ddem 
•)>om*  Begi,  impreasa  faret  per  talem  perso- 
nam, qual*dictus- tunc  Mqjor  dvitat*  London 
ArsMi^  appunctnaaet ;  qun  quidein  petitioflic 
luit4mpnnii  ordinal*,  eaintontione,  quod  pub- 
:ikatiD  ndaor*  et  rumor*  et  relation*  de  et  con- 
-Mmnif  pned*  petition*  dicto  Domino  Regi  ez- 
'Ubit'emaeatur^ininudDomiei  Regis,  etcq^- 

prcd*,  a  procedendo  in  oou^iirBtione 
pred*  doterrerentnr,  perturfaatimiea,  quae 
d  et  fiddea  aabditi  di^  Domini  Regis  nunc 
4b  ammia  aula  ex  cansb  pradictis  eoncejpissent, 
aflasriaranaur,  et  dves  et  iDhabitatt**e|ttadem 
dvitat*  mdiaasdrent.^uid  factum  fuiaset  in 
-^Kcto  Oonnnmii  ConcLHo  de  materia  in  petitiane 
iprttd*  ddem  Commbni  Condlio,  ut  prtefertur, 
ffldubit*  oontent*.  Qnod^  prsd*  petxHodu^ 
•Dom*  Re^  dc  prBsentana  great*,  postea  (setH, 
.^nad*  decuno  tertiodie  Jannarii,  annotrioeaieao 
neeando  anpradicto)  ddem  Doni*  Regi  hunltl- 
lime  prtfsmtat*  fuit,  videlicet,  apud  London 
pTKd*,  in  prcdicta  parochia  aancti  Michadis 
Daaeiahaw,  ac  postea  (acil*,  dedmo  aninto  ilie 
c^ndem  menaia  Jannaiii)  per  Bamimeaa  Roy- 
croft,  quem  dictus  Patient*  Ward  tunc  Ma|or 
dvitat*  London  ad  inde  apponctuavit,  impreasa 
iukjuztaordinem  pned*  mea  pane  (act*,  vide- 
-  licet,  apud  London  pned*,  m,parochiapnBdiet* ; 
^un  ^mdem  petitio,  et  impresdo  inde  in  forma 
pgBBdict*,et  eaoK  causa  pned*  &ct*,  sunt  esdem 
^petitiD  et  impveasio,  et  publicatio  inde  in  pned* 
ptacito  pnsd*  Attorn*  Gen^raha  suparins  repli- 
cando  pincitat*  apec* :  Absque  hoc,  quod  aUana 
patkio  de  rel  concenen*  pr(Hrogation*  parlia- 
Bnentipra|d*fiM!t*,  ordmat*,  pubficat*,  aeu  im- 
HMwaa^  fiiit,  dit*  Tel  alio  modo,  ^am  iidem 
Maior  cftCoaammiitaa,  acCivea  dvitat*  London 
anperiua  aHeaaTer*,  prout  idem  Attorn*  Gener- 
fllia  pro  dieto  Domino  Rage  aoperiua  auppon* ; 
et  hoc  aimiliter  pamit*  aunt  verificare.  Unde 
iidem  Ma^ar  et  CJommunhaa,  ac  Civea  dvitat* 
-i/Midon  -non  intendnnt,  qaod  ipai  per  aliqua 
.pnad^^bertat*  privil^^  et  fraaehw* 
daadpajaunum  ooi^poacoipoMt*  ^P^~ 
in  le,  fuHOj  ^wnoKyfK  Vitrnm  Mayaria 
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boa  at  paaviafDBihua 
ac  eiaietionem  at  levaliooem, 
auperi|ia  flad  ai^»poait*  per  Ipaoa  Majoreaa  et 
domoMinit*,  ao  Civas,  auMrhia  M^ungoado 
4Q 
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fladtatS  pro  eodem  l>oin'  Rrg«  dudc  dioit,  ifafSA  | 
per  aliqna  |>er  ipsos  snperius  inde  allc^gpat*  li- 
oertat*,  pVivileg*,  et  francbis'  fore  de  seipns 
UDum  corpus  corporate  et  poHticam  in  re,  facte, 
et  nomine,  per  nomen  Majoria  et  CommuoitatS 
a€  Civiam  civitat^  London,  ac  per  idem  nomen 
blacitare  et  implacitari,  respondere  ac  respon- 
deri  per  ipsos  superius,  ut  prtefertur,  clanrat, 
etsdem  Maiori  et  Comroimitat*  ac  Civibus  allo- 
cari  ifon  deSent,  quia  protestando,ouod  ipu  preed* 
Major  et  CommunitS  ac  Cives  civitat*  London 
prera^  decimo  septimo  die  Septembris,  anno  yice- 
•imo  sexto  supradicto,  in  repUcatione  pned< 
, .  mentionatS  necnon  continue  postea,  et  a 
tempore  cujusoontrar*  memoria  hominura  non 
eidstit*  minime  seisit^  fuerS  seu  adbuc  seisit*  ex* 
istunt  de  et  in  publids  mercatis  preed^  in  domi- 
nico  sue,  ut  de  leodo,  nee  per  totum  idem  tempns 
sumptibus  luis  propriis  proTidenint,  sen  pro- 
▼idere  oonsuever*  et  debuer'  sora  mercatoria, 
•iye  loca  ubi  hiyusmodi  mercata  tent*  fuer* 
qnotiesciinq;  neoesse  fuit,  stallas,  stationea,  et 
alias  acGommodationes  pro  personis  ad  eadem 
mercata  ▼enien'  cum  Tictuaubus  et  provisioni- 
bos  ibidem  TeiidendS  pro  meliori  et  magis  con- 
yeniend*  Tendition'  et  exposition'  eo>undem, 
prout  pnsd*  Major  et  Comrounttas,  ac  Cires 
^perius  rejengendo  allegaver* ;  protestandoq; 
etiam,  quod  nt*  pned*  per  actum  sive  ordina- 
tion*  prsBdS  ut  priefertur,  solri  ordinate  praedS 
tempore  oonfectionis  ordinationis  illios,  et 
extunc  bucu«|; .  non  fiier*  rationabfles,  nee 
adbuc  rationabilea  exiatunt,  prout  iidem  Major 
«t  Communitas,  ac  Cires  superius  similiter 
allegaFerunt.  Pro  plaeito  tamen  idem  At- 
torn*  diet*  Domin'  Re§;i8  nunc  gf^eneralis  dicit, 
quod  per  quendun  actum  in  parliamento  diet* 
"Dam*  Bjegis  nunc  tent*  apud  Westmooaater* 
per  Msparales  prorogatiimes,  decimo  quarto  die 
Februariiy  anno  recpi  4ict*  Dom'*  Regis  nunc 
ticesimo  secundo  goiter  alia)  inactitat*  fuit,  ad 

*  finem  quod  apti  et  cpmmodi  loci  inlra  dictom 
chritai*.  et  libartat^  ejusdem,  extiapoat*  et  ap- 
pnnctoat*  forent  pro  reaMcand*  et  custo- 
fliend*  mercata  ampliori  convenientia  quam 
antea  ftier*,  tia  quod  prindpales  strats  non 
Ibrent  impedit*  (Angl*  pettred)  et  obstruct* 
perinde,  prout  antea  oonsuet*  iuit,  et  ^od 
Regale  Excambium,  Oiiikl-balL  le  Sessions 
House  in  le  Old  Baily,  et  oommun*  j^las  et 
prisons  infra  pned'  ciritat*  ibrent  amplificat*  et 
fact*  magis  commoda  pro  piiblicis  usu  et  .orna- 
m^t*  Civiiatis*  et  melius  securitaod^  a  jpericulo 

.  et  casnalitate  oonflagraitioBis,  et  q«M  aliens 
couTenien*  distantiie,  intervall*  et  cirouitns 
lundi  forent  relict*  inter  Regal*  Excambium, 
et  alias  domos  ledificand*  infra  ciritat*  prsd*, 
quod  M^or,  Aldermanni,  et  Commun^  ciTitat* 
pnod*  in  Oommun*  Concilio.  aaci^mblal*  im- 
penderent  (Ang*  ghculd  and  mif^ht  employ)  et 

•  per  actum  praed*  autboritat*  fuer*  impendere 
talialoto  et  portion^  fundi  infra  Cititat*  prtpd* 
et  libertat*  ejusdem>  pipiit  per  et  omn  dteti 
Don^*  Regis  nunc  ^probation*  tunc  fonr*,  wd 
^ante  decimum  diem  Martii«  miUesimo  sexeen* 
tesimo  sexagesimo  none,  forent  extnuMMt*  et 
tiyudiciu<  ncccesar*  et  cownenkm^f  oia  pro 


pnblieis  mereatis  ibidem, 
mento,  ampKfioatione,  et  cmxn 
Uegal*  Excambii,  et  aliorum  loooram  pranneb- 
tionat*,  et  cujnslibet  Tel  aHcmoB  eomiMem  ict^ 
pectire,  et  ad  intentbin*,  quod  ratioBabiKs  aatis- 
factio  dat*  foret  proprieter«,  et  aliia  bltel^ 
aiiouem  statmn  are.  intercesse  ia  frmdiB  et 
locis,  quae  foissent  rel  forent  extnposit*,  ca» 
piend**,  «t  occupahd*  pro  publicia  locir  met' 
catoriisj  pr«d*  Major,  Aldermann*i  et  Com^ 
mun*,  per  Ipsos,  rel  alios  in  «a  parte  Ibie  ap^ 
punctuat*  et  authorizat*,  tractarent  et  agrearenlt 
cum  proprietor*  et  al*  interessat^  in  eiaden,  et 
in  casu  volnntariae  reCusatieBift,  sire  aliei^ 
talis  inltiabifitatis,  sire  impediment*  qua!*  in  q<ioe> 
dam  al*  actirparliamenti  in  eodem  actu  speei* 
ficat*,  pro  re-sdificatVme  cinlat*  Loodair, 
nuper  antea  fact*,  mentionat*  fder*,  sea  aios 
incapadtat*  cujnsconq;  in  proprietar*  inde,  Td 
al*  interessttt*  in  eisdein,  ad  tractand*  et  agiet- 
and*,  praed*  M^or  et  cur*  Alderman*  fbfent  ci 
frier*  per  actum  praed*  autboriant*  et  reqnisir 
cansare  jnr*  Ibie  im|>annellat*  •  in  tal*  meda 
et  forma,  prout  [ler  aetom  pr»d*  direct*  ttap- 
punctuate  fuit,  ita  quod  uuil*  duo  jur*  prcd*  tie 
fan  impanneUat,  7eBn*ent  ex  una  et  eadem 
warda,  adjudicate  et  aasidere  qnal*  eompensB- 
tion*,  et  satisfrctioii*  in  quibuslibet  riaihiii 
praed*  ibrent  adjiidieat*,  et  dat*  rcspeotiviB 
prieiar*,  et  aliis  intereasat*  in  fundia  et  lecis 
extraposit*  capiend*  et  occnpaml*  pre 
usibus  vel  propositis,  ut  piiefeitnr,  m  _ 
tione  ejusdem  actuH,'  secundum  td*  eormn 
spectiTOs  status  et  interesa*.  Bt  ullerius  la- 
actitat*ftdt,  quod  pro  omaamediB  i 
qufe  ab  et  post  primum  diem  Mali, 
sexcentisimo  et  septmH^esimo,^  et  ai^ 
mum  ttonum  diam  Sqitembris,  qui 
anno  Dom*  millesimosexcentesimo 
septimo,  forent  importat'  et  adduct*  in 
portnm  civitat*  London,  sen  rirum  "*-' 
mfra  libertat*  civitat*  pned*  super 
riTum,  solut*  foret  per  viam  tmpontioiiia 
perinde,  second*  rataa  postea  mentionat*  (vidflK) 
pro  omnibus  tal*  carbonibus,  ^ ual*  ibi  i—pailMl* 
et  induct*  forent  ab  et  post  pnmum  diem  Mnii, 
milesimo  sexeentesimo  et  seuluageai«o»  st 
ante  vioesimum  quartnm  diem  Jonii,  mfflanna 
sexcentesimo  septuagesimo  septimo,  aohit*  ibiet 
pro  qualibet  celdar*  sen  tonna  inde  duos  aoKdoi 
tritra  imposition*,  duodecira  demur*  pro  eeUsv* 
sen  tonna  per  pised^  actum  pro  re-sdificalieae 
civitat*  London  appunetnat*  solfend*,  et  pso 
omnibus  to)*  carbonibus,  qus  ibidem 
et  induct*  forent  ab  et  post  pcsHtict^ 
quartnm  diem  Jnnii,  miUesimo 
septuagesimo  septimo,  et^te  pned*  vi 
nonum  diem  Septembris,  miUesimo,  s 
simooctogesimo  septcno^  solut*  fbreat  pio 
libet  oddar*  stve  tonna  inde  tres.  aolidas ;  et 
iidem,  Tigoreactos^ned*,  ibrent  eoUed*,  lersi^ 
€t  solut*  in  tali  forma  et  mode,  in  oBsm  et 
libet  respectu,  prout  in  et  per  prssd* 
actum  iuit  limitat*  et  appUDOtaal*  pro 
ttone  et  leratione  debit*  duodadm  denar*  fto 
celdar*>  sii^e  tonna  catfaooamJttpaait* 


piwlS  ek 


etf 


13S9]     8TATB  TRIALS,  34  Chablbb  II 


rA  per  pnsd*  pnorem  actam  nMntknuiiS  ivl 
wovif'  pio  Imtioiie-  «fc  oollBCtioiie  inde: 
UBumqiie-  quMtem  teunr'  no  reoipMaid*,  supcr 
eompul*  pnMl*  reip6ati?anMn  HnpoMtioB*,  leu 
euniin  ajterim  de  lenpore  in  tempin  forent 
Mkit*  in  reoepto  GftmeNB  civitai*  LimmIoii,  et 
ilNnde  fonai  emtBat*  H  soiut*  ■ecumhim  di- 
vectioMiii  el  sppimotii«tioii< '  prsd*  actui  de 
•mio  fioMmio  seeoodo  Mipniilitilo»  et  Den  atiter ; 
et  pnBd<  Camera  oivitat*  London  ataret  et 
ooerat*  foret  cum  toto  redid<  deotf^  praed'  ibi- 
dem adiit',  qui  non  aic  ienianat<  iorent  et  aolut*. 
£t  uheriua  ioaolitat*  fiiit,  quod  omnea  et  quae- 
jibet  aumma  et  aununae  monet*,  qoae  ievat^ 
ibratauper  reoeption'  aeparal*  et  reapectiranun 
impoailion*  praed%  aive  per  tal«  additional^ 
debit*  in  caao  oonceaJameni*  inde,  prout  per 
praed*  prioreni  actum  appunctuat*  fiiit,  foret 
nooupat^  et  diaposit*  modo  et  Ibrma  aequen* 
(ridel')  una  quaria  para  omnium  denarior*,  ^uae 
abetpoat  praed'pffimunidiemMaii,  milleauno 
eesoenteaimo  et  aeptuageaimo  et  ante  praed^ 
rieeaimnm  qnartum  diem  Junii,  milleaimo  aex- 
ceoteaimo  aeptuageaimo  aeptimo,  (brent  ievat*, 
aire  aolobil'  auper  reception*  pned*  imposition' 
duorum  aalid^  pro  qualibet  eeldar*  rel  tonna,  car- 
bobum,  aen  in  caau  ooncealament*  inde,  ut  prse- 
feriur,  ibret  oocupat*  et  diapoait*  pro  el  erga  sa- 
tiafiMstion'  praiundiaextrapoait*  et  occupat*  pro 
auipftificationeatratanira,  confection*  wharferum 
el  portttum,  publicorum  roercatorum  kMxwum,  et 
alioram  pubficorum  .uauum,  tam  in  actii  ill*, 
^am  in  adu  pr«recitat%  mentionatS  etap- 
functuat*,  et  quod  ana  medietaa  omnium  denar% 
qui  ab  et  poat  viceaimum  qnartum  diem  Junii, 
ittileaimo  aexcenteaimo  aeptnageaime  aeptinio, 
forent  le?at*  aeu  aolnbil*  auper  pned*  impoaiV 
frium  aolid*  pro  ceMar*  rel  tonna  carbonum,  de 
tempore  in  tempua  feral  occupai*  et  diapeait* 
-pro  aatiaftctione  pro  fundo  totrapoait*,  eloc- 
cupaf,  ut  pnefertur,  et  tat*  al*pubucia  uaibua  et 
propoaitS  qual*  in  acCu  ill',  et  in  adu  pnareckat* 
liier*  mentionat*  et  appuoduat*,  prout  per 
«andem  adnm  de  anno  viceaimo  aecundo  an* 
pnuiido  (inter  al*)  pleniua  liond  d  appard. 
Bt'pned*  Attorn'  did*  Dom*  Regia  nunc  ge- 
neral*, qui,  &c<  pro  eodem  Dom*  Kege  nunc 
ulteriua  didt,  quod  ▼irtute  actus  iUiua  iidem 
Major  d  Communitaa,  ac  Ci?ea  ciritat*  London 
pned*,  ante  confectionem  d  pnMicationem 
legia  pned*,  scilicet,  prime  die  Septdnbria,  anno 
vegni  didi  Dom*  mm  nunc  viceaimo  aezto  su- 
pradicto,  apud  London  prasd*,  in  pardchia  d 
-warda  prsd*,  babuer*  d  recemrr^  pro  debito  d 
vedigalt  pned*  de  duobua  aoiidis  pro  quajibd 
eeldtf*  awe  tonna  carbonumin  dvitat'  London 
dve  portum  ejuadem  importat*,  ingent*  dena- 
viorum  aummam  ad  propoaita  praei*.  Et  ul- 
teliua  idem  Attorn*  Dom*  Regia  nunc  general*, 
^ui,  &c.  pro  eodem  Dom*  Rege  nunc  dicit, 
mMid  Major  d  Communitaa,  ac  Civea  dvitat* 
liondon,  abaqoe  aliquo  jure,  titulo,  aiveantbo- 
ffilat*  quibuscnnque,  prmniaaia  prad*  nonob- 
aaaatMa,  pned*  die  Jons,  acilicd,  praed*  de- 
«imD  aeptimo  die  Sepienibria,  anno  ragnidicti 
•J>Qn^i^(iaiiuiienoiwno  aesio  aupijiSidSiii 
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eonim  Common^  ConcilioadtaAc  tent*  IB  cameca 
Gniidhail  crritat*  Londdi  prad*,  Tideticet,  in 
paroclkia  aandi  MichadKa  Baaaiahaw  London 
maimnl  a8aemblat*,feeer*,oondider*,  d  publica* 
?er*  pred*  legem  perqisoa  de  fedo  inactitat*» 
JHTO  le?alioae  8^paial*deDar*  aummar*  pned*,  de 
omnibna  aubditis  ac  lifreia  Dom*  Rq|^  nunc, 
tam  Uberia  quam  non  mieria  hominibua  dritat* 
jM«d*,daliia  eztrandaad  pubUca  mercd*  in- 
na  dvit*  pned*,  tent*  acceden*  cum  Yi^tual*  d 
proiriaiontbua  auis  ibidem  vendend*,  ac  eaadem 
aepanl*  denar*  summas,  aub  aolo  colore  d 
prstextu  legis  pri&d*  aic  per  ipaoa,  pro  eorum 
prirato  luoro  et  coomiodo,  illegaliter  fed*,  d 
absque  aliquo  alio  jure,  titulo,  avre  authoiirikat^ 
quibuaeunque,  perpred*  apauum-aeptemaa- 
norum.  poat  pned*  deciipum  aeptimum  diem 
Seplembria,  anno  vicedmo  aeicio  aupradido 
prox*  aequen*,  dampUna,  aptid  London  praed*, 
m  parocniapned*,  de  omnibus  did*  Dqm*  Kegia 
ligekd  subditis  ad  praed*  pubKca  mercata,  per 
totum  tempua  praed*,  infra  cLvitat*  pned*  tent*, 
cum  victual*  d  proviaionibua  ibidem  vebdsBd* 
accedeutibus,  ezeger*  d  levaver*,.d  exi^[i#t  le- 
f  an  feoer«,  d  denar*  ill*  ad  eorum  propnoa  nana 
conrerterunt  et  diapoanerantt  in  aubyeraion* 
JMmi  rcgiminis  d  gubemation*  dvitatia  pned*,  d 
in  mag-num  onprasaion*  d  depauperation*  (mi- 
nium didi  Dom*  Regie  nunc  tigeorunii  ad 
mercata  pneti*  cum  victualibns  d  pronaionibon 
auis  acceden*  d  venien*,  ad  grate  oampnum  d 
nocumcntum  omnium  iigeorum  d  aubditorom 
didi  Domini  Regie,  in  augmentation*  preoierum 
omnium  victual*  et  nroTision*  in  mercata  pned* 
vendit*,  ac  in  didi  Domini  Re^  nunc  d  oo- 
ronae  sue  Rc^ae  exbaeredationem  maaifea- 
tam,  ac  contra  fidoc*  in  ipaia,  ut  corpora  cor- 
porat*d  politic*,  per  Dom*  Regem  aclegea 
faojua  regni  AngI*  repoeit*,  prout  praed*  At-, 
ttnn*  did*  Dom*  Regie  nunc  Keneralia  pro 
eodem  Dom*  Rege  nunc  auperina  replicando 
allegavit ;  absque  hoc,  quod  praed*  Major  d 
Communitaa,  ac  Civea  dt itatia  London^  a  tem- 
pore cujua  contrar*  memoria  honunum  non  ex- 
igit,  babuer*,  sen  habere  conaoever*  tohiet*, 
ratas,  aive  denar*  gummas  per  ipaoa  Migorem  d 
Communitat*  ac  Civea  civitat*  praed*,  auperiua 
flRDppoait*  fere  per  praefet*  legem  aive  ordina- 
tion* praed*  asaeaa*,  d  in  certitudinem  rednd*, 
prout  per  placitum  ipoorum  Mworiad  Com- 
munitat*, acCivium  dvitd*  Lonoon  praed*  su- 
periuB  r^ungendo  aupponitur.  Et  hoc  iddn 
Attorn*  Gendal*  pro  eodem  Dom*  RegC  nunc 
oarat*,  ed  verificare ;  unde  d  ex  quo  iidem 
M^|or  d  Communitaa,  ac  Civea,  libertat*,  pri- 
vil^*  d  feanchis*  praed*  fore  deadpaia  cOrpua 
corpord*  d  politicum,  ex  causa  praed*  feria* 
feoer*,  idem  Attorn*  General*,  ut  prius,  pro 
eodem  Dom*  Rege  nunc  pd*  judicium,  d  quod 
praed*  Major  d  Communitas,  ac  Cives  dvitat* 
London  praed*,  de  praemissis  convincantur,  aa 
de  libertat*,  privileg*  d  franchia*  ill'  aljudfieentur 
dexdndantur,  &c. 

Et  quoad  piladtum  praefet*  Miyoris  d  Com- 
munitd*  ac  Cidum  civit*  Londort  pned*  aupe- 
riua rgmtteodo  pladtat*,  quod  redd*  pned* 
phdti  piaetat*  Attern*  fattBHuSiu  aaaign*  iToni- 


IS9$]  STAS»XIIlAl«^34C«4«tum|L  lAt^-^Hm^B^giMtimatttitflm  HxA 


oilat^  idem,.  Attorn^  diet«  D0ii<  Be^  mine 
gpneralS  piWi»iiitnnAo»  <pioid  prgd*  jprtgogabo 
^licti  MurliMOMiiti  per  pnrfal*  Dom^He|f«infiiit 
pr»  dtveoiis   oftoMsar*  et  ingeDtftiw  csoeb, 


bamimct  utilitaiMn  dicii  Pom*  Uegisctie^ 
siii  ouDoenienS  et  fieomidiim  FeraHi  el  indolntel* 
pncrogatiYftm  et  {Mleststem  dicti  Don*  Re|^ 
nunc;  etfiereandenifvorogalioBemprosecutio 
pabiicejiistitittregiu,  et  praperakieniB  (Angl* 
tie  mMng  Frmitums)  taeoesser*  pro  pneser- 
▼atioa*  dkt' Dom^  Regicif  et  ejin  mibcmeniin 
Protestaatium,  opn  recepisseut  obstrtietioiieni 
(Ang^L*  InierriMtion)  proutper  petitiononkprnd^ 
per  viita  etaum^  P^^^jp^  Mi^^iris  et  Cem- 
munitatS  ftc  Civium  civitat*  pmd^.ia  dicto 
Gomraiuu  Condlio  a88eD!il>lai%  «e  ut  prafertor 
ondtMt*  false  et  aaaJitiooe  alleg^atar.;  pro  pla* 
cito  tameo  idem  Attorn*  g^eiieral*  pro  eodem 
Dom*  Rege  naiic  die*,  quc^  placitum  pnpfat* 
^moris  et  ComrnQoLt'^ae  Cirium  civhat*  Lon- 
don prsd*  sojierioa  r^unffendo  ia  ea  parte  ^a- 
tiltat*,  matenaque  in  eodem  eonteoV  iniinme 
^nfficiien*  in  iege  exiatunt  ad  ipoos  Mayorem  et 
Communit*,  ac  Civea  civitot*  pned<  ad  ciamand* 
Kbevtat*,  priyili^*,  et  fcanchis*  prcd*,  ion  de 
aeipaia  cocpiis  eoiporat*  et  mlitieuRi  in  re, 
fiM^,  et  nomine,  ]par  nomen  Miyoris  et  Com- 
ImmS  AC  Cii;uim  cit*  London  pr»df ,  ac  per  idem 
IMMnen  pladit*  et  implacit*^  reap*  et  reaponderi, 
fibiaUQqaBd*,aeu«<(iudicand*  roaniitan*,  Qaodq; 
ipae  idem  Attorn*  gener*  ad  placitum  ill*  modo 
H  ieraa  pr«d*  plMitat*  pre  eod«m  Dom*  Beg* 
nunc  neceaae  non  habet,  nee  per  legein  tenrs 
tcnelnr  fili(}fio  modo  reapon^re.  Ethoo  idem 
Attorn*  diet*  Dom*  Regis  none  general^  pro 
eodemDom*  R^genunc  pnoit*e8t  yerificara. 
IJnde  pre  defectn  anffieien*  placiti  ipeonim 
M^jeria  et  Communitat*,  ac  Civium  cin^* 
|red*in  hae  parte  idem  Attom*  dicti  Dom* 
V^^pM  nunc  genenl*  pro  eodem  Dom*  Rege 
ntiacy  ut  pfiua,  pet*  judicium,  et  ^nod  pr^* 
Miyor  et  Commiiiutaa,ac  CiTes  cintat*  London 
pned*  de  piasmiaaii  conTincantnr,  et  delibertat*, 
nrivfl^*,  et  franeh*  Ul*  adjudioeotnr  et  exdii* 
ilaiiturt  Ste. 

Etprsd*  M^er  et  Commumtas,  ec  Cirei 
ci?it*pr«d*,  guoad  montlen*  in  l^e  pnn&t* 
Atlom*  die*  Dom*  Begta  nunc  genenlia,  quoad 
prad*  placitum  ipaor*  Miyor*  et  Ceanmnnitat*, 
1^  Civimn  fdvitet*  Londcn  aaperius  reiungoado 
flacit*  nuodprsd*  lesid*  prad*  pbciti  die*  Attom* 
general*  in  aaaigu*  fonalaclar*,  ut  praifertur, 
(luperiiia  KjplicaDdo  pladtat*,  exfno  ipei  enffi* 
oen*  mafenam  in  lege  in  eiid*  pladto  euo  ad 
ijj^  H^jorom  et  Communitat',  ae  Civea 
OTitat*  London  ad  damand*  ^raed*  liberfaA*  pri- 
?il^,  etirancbia*  lore  de  aeqiiaiB  unnm  conna 
<K>rporat*  elpeBtieum  in  le^  facto,  etnomme^ 
per  nomen  Jniyor*  et  Coromonitnt*,flo  Ci?inm 
fsivitat*  Looden,  ac  per  idem  somen  ^cilaro  et 
«B»placitari,  revponoero  ee'reMondari  fier  ipaoa 
^uperius  clamat*,  eis  allocaM*  et  a^indicand* 
jnannteoend*  enperins  aU«gnTer*i  t^mxA  ipsi 
parat*  aunt  iFeritove,  qflam  qnid*  mateciam 
pad*  Attom*  die*  Dam^  R«rbmwc  general*. 


aliqaafirivpend^eed  ToriiPBtiB*^  il^ 
omnino  nii  iiail,  ut  priiii^  pet' 
qood  liberttH*,  ptf vile^*,  et  frmMfKin*  iU«  em  ^ 
snecaaeerilwmeniadeweepaaliaeeiitnr  jet  mlj^ 
dieenftwry  etqued  ipai»  qiioad  pmrniaa*  iUS  ab 
hae  €cr*  dimxttantur^  &o« .    . 

£t  quoad  prad*  idacit^  prad*  Attem*  Den«^ 
Regie  nunc  jreaeral^  firar  eed*  Dem*  Riy» 
quf^  coninotion*  et  pnblieaiien*  leg»  peo  la» 
vatiooedenar*de  person*  ad  publioa 
infra  ctvit*  prad^  teat*  cum  viotuoi*  ei 
onibus  iMem  venend*  aoeeden^,  ao 
etleratien 

peeit^aipcritM  r^^mgead* 
et  CommuuitflB,  ac  CiFea  civit'  prad*  (at  pnM) 
dieimt,  quod  Bii^or  et  Communitaa,  ae  Gf 
oiffit*  Ltmdon  prad*  a  tampore  eqfua 
memor*  horn*  non  exialit,  balmer*,  et 
consuerer*,  ratienabil*'toloet*  rataa,  aire 
Bummae  deomnibua  j[»eraon*  ad  mercat* 
cum  victnai'  et  provision*  ihidei 
nend*  pro  staUia,  atationilHia,  et  al 


tion*  per  eaa  pro  vendition*,  eypositiene  hwaa 


modi  victual*  et  pWiviaon*  in 
et  de  hoc  pon*  ae  super  patriam. 

£t  prad*  Robertus  Sawyer  Mil*,  Attam^  4m^ 
Don*  Regis  nunc  general*,  qui  pro  eadf  Dam^ 
Regeinhacpaiteaeqnitm',  (uo*«qaod  |iladlaai 
prnd*  prafat*  Miyer*  etCommnnitat^«ac  Cifiaii 
eivit*  London  prad*  superius  wpidlando  pla* 
citat*,  materiaqae  in  eod*  content*  rtiinaa  j«ft« 
eian*inlegeexKrtuntadipaoe  Mqjor*  et.Cam* 
munitat*^  ae  Gives  oivit*  praed*  ad  nlamand*  U* 
bertat*,  privily,  et  iiaadiw*  praed*,  fboa  4b 
aeipsis  unnm  corfMis  eorporat*  et  folilieMa  in 
re,  6oto,  0t  noottne,  per  nomen  iliyor*  aft  Goal* 
munitat*,a(e  Civium  eiviftat*  Laadon  pfaBd*,  as 
per  idem  nomen  |daeitarBetimpiacilari,ieB|iaa? 
dereet  roqienderiabiallaeand*  sea  aaywdiemriK 
awnutenaad*,  ad  quod  qniAem  placitum  naoda  eft 
fema  piaad*  piaatiMt*  idem  Attona*  die"  JDaaa* 
Regis  nunc  general*  neceese 
per  legem  temeleaetor  aliquo  modo 
dare  pro  ao*  qnodiidem  Miywr  e> 
ae  Gives  civit*  praed*  non  ealandcr*  qi 
qualiatDlnet*^  raias,  aiTe  deaar*  sammaa 
Jiqjer  eft  Gemmunitaa,  ac  Gives  eivit* 
praed*^  a  tempore  c^ias  centrarf  meaMv*  ha> 
minum  non  eiiadt*,  habuer*,  nee  aUegavm' 
quod  ipsi  aaquam  habuer*  tolaet*,  rat*,  idve 
deimi^  saBMuas  per  ipsos  superius  luppesiy 
fora per  legem  snsm  iiraed*ibre  redact*  mesr* 
titudmem;  et  boo  idem  Attom*  die*  Dasi^ 
Regis  nanc  general*  pro  eodem  Dom*  Rt§t 
uaat<  est  verifioaro;  unde  pro  defectn  mi- 
ncien*pUheiti  praed*  in  bao  parte,  idem  Attom* 
die*  Dom*  Regis  nunc  general*  pea 
Deaaino  Rege,  ut  pnus,  j^*  judicium  et 
praed*  M^iier  et  Gomm»nitas>  ac  GiYSS  ' 
London  praed*  de  praemias*  praed*  in 
praed*  oenvincaaftur,  et  de  lHwrtat*,  uiinlsg^v 
et  iVaaebis*  ult*  siipndict*  pcqitas  HfAaJaaftur 
et  aJ^ludioentur,  A^c* 

£t  prmd*  Mqier  eft  CommaaHas^  ao  Ciias 
eivitat*  London  praed*  petunt  Ueentiam  iada 
inteiioqamd*  coram  Dom*  Rege  naqoa  ia 
octab*  Hmcli  Hiler*t  Mwtmftf^  Ig<^  aft  <» 


U37i    nrAfl  TBiAUi,  MCitAUwB.  iStU^mi  ilm<Mt  4  tmkm. 


immof'.  ^m^  IWm*  R^pis  wmm  gtnwlS  fpi 
fMM4*  1>M|*  Bcge  in  fa^  pwie  aeqailHi^ 
ytnd  pteffitint  pnnfiil*  Ifc^^rMi  €ft  Cnwiwni 
MS  •»  CWiiun  cmt«t<  Lootai  pNidS  ^UMd 
lilwitot*>  prwgeg*»  el  iVmchMi*  piM%  per  mm 
•aperiw  daowt*,  riddieel,  iftfwi  hebeve  Viee^ 
«em^  eink*eleoiii*cml*l4HHhMi,ei  VkecMQ* 
cem^  Midd%  et  nomiiMure  et  eligete  ex  eeipiii 
duM  perMQ*  fore  Vic«  ^iril*  junedS  et  con' 
i^nirfnw  eifiiS  ei  Vic«  oon'  MiddS  ac  iU«  no 
utminat^  cl.dect'  praefifiepe  eioomtitiMTO  Vie« 
«ml<  M6iS  ei  ootii«  i^aedem  eivit^  et  Vic« 
«en<  Midd*  ec  ni  Tic*  ciTk*  praedS  et 
^nedeai  cifil*,  de  cgucntmi*  et  i»* 
iWDHtti  bfcffiom,  biUMsiD,  et  pnecep- 
Oom*  Regie  pro  adoiinietretioiie  jus« 
infni  .oirit^  pnodS  et  com*  ejufdem 
civile  enqaead*  et  fiiciMid*  i^m»  ed  offidain 
¥ic*  fiwiend*  pertinem,  etedfiM;ieiid<  et  exe- 
V  emnk  et  nofoljB  •Km  infra  civiv  praedS 


elcen^  f^nedoni  civitt  qnee  ad  oiBeiiim  Vio< 
iMiendF  pertimnfc^  ae  ut  Vic'  ee««  Midd'  pro 


0edeineoai*  ilMBmtar,  ac  omoia  teem,  biltie, 
d  pneeepl^  Dam'  Regie  infra  earn'  Midd' 
I'f  'pro  aihniniiiiaiiinti  et  execntiDne  jiie-> 
\  iJadowi  eieqnend%  et  f  etein*  inde  fcciend' 
adefficinm  Vic'  fiMsend' pertinent eope* 
placilaf  )  necnon  quoad  pladtimi  praew 
Mqiee  ei  Cowiital'^  ac  Civiom  civilat* 
Londen  praed'f  quoad  libertat',  privileg',  et 
ftanchii^  per  ipaoe  anpeiias  danat'^  Tidelicet, 
M%er  die'  cintaf ,  et  biyiiBaMdi  AMennan' 
qaadem  eintalie,  ifok  officioni  Miyeraf  eiTit^ 
i«'  inetiniMrS  ac  inde  Iner^  dimim,  ae  treo 
AMenDsan'  aeniee'  dnt'  praed*  qui  dinliaa  in 
•ffic'  MdcoMM*  ciril'  praed'  etefcer',  et  enne  et 
etteinm  MaiatBt'  civif  praed'  non  enatinoer', 
Iwe  JoatiC  Don'  Regie  ad  paaam  inira  wHf^ 
praed'  eonacwand',  ac  ad  aeooinn'  paciact  pW- 
eita  oanm'y  aeilioet,  tal'  plaeita  coran',  qaal< 
Jnalic'  Don'  R^  ad  paoam  oonaamnd'  aa- 
flgn'  legilfinie  teoeiepoeaent  infra  eand'  cirilat' 
laMndf  ac.ad  ennia  ielon',  fief,  roaf ,  et  con* 
venlieHl^  iKKelf  infra  oirit'  praed^  inqiiirBttd', 
nudiemd',  etienninand'  aopenns  placitaf ,  idem 
Attorn'  die  Dom'  Regis  nunc  general',  qui  pia 
eadam  Dom'  Reape  in  faac  parte  eeqoitar,  petit 
nkerina  licenc*  infcinterctofaend*  coram  Dom' 
Rage  naqne  ectab'  aaneti  Hilarii,  et  ei  conee- 
dilur,  &c.  Idem  diea  dal' ert  praeiaf  Hk^m 
et  Ceoamnnilat',  ac  Civibos  ciritaf  London 
praed', 'te.  £t  qnoad  materiam  in  lege,  onde 
lam  praed'  AHom'  die  Dom'  Regie  nunc  gene- 
nal',  qnam  praed'  Major  et  Cotnnumilaa,  ac 
Cirea  ointal'  praed'  posuer'  ee  in  judic  cor' ; 
•ad  qnia  cur'  die'  Dom'  Regie  none  hie  de 
jttdie'  eno  deeteiyer  praemiaeis  reddend'  non* 
dam  adrieatar,  dies  mde  daf  est  tam  praetat' 
Roberto  Sa^er  Mil',  Attorn'  die'  Dom'  Regis 
nunc  generar,  qui  pro  eodem  Dom'  Rege  in 
hac  parte  eequitur,  quam  praed'  Major'  et  Com- 
aannmas  ac  Ciribos  cintat'  London,  &c.  co- 
ram Dom'  Roge  in  jnaed*  ectab'  sancti  Hilar', 
abtcanqoe,  to.  de  judiC  euo  inde  audiead',  eo 
food  ear' Dom^  R^  hie  noadnm,  &c 


Robertae  Sawym  Mil^,fHi  aeqaitmr,  te. 
pned' Mifor  at  Camnmnitaa,  aoCMO-eiailaf 
London  pmad',  per  AttMil'  auam  yraad'.  8l 
Maed'MqieaetCbmmimitae,  an  G»a»  ci)pila# 
London  praed',  ex^qao  ipai  auffidea^  amtenani 
in  lajg;e  inplaeito  ana  praed'  supenuarapeUaada 
placitat'  ad  ipaoe  Mtgoiem  et  Cemamnitefi  aa 
Civm  civitai'  London  ad  eUmand*  libertatS 
pvivileg',  -et  frawdiia',  fore  do  seifaia  nanm 
corpus  corporate  et  noliticum  in  ra^  iacta,  el 
nomine,  p«r  nomen  Migoiis  et  CorammalatS 
ac  Cirium  civitaf  Laadoa,  ac  per  idem  namea 
placitare  et  imphcitari^  rmpeadeae  aa  lespea^ 
deri  oer  ipaoe  supenna  ebmaft',  eia  allocaadi*  el 
adj«ycand'  manutenend*  anperma  allegiwer'. 
%aam  ipei  paraf 'sunt  yeriftcare  ^  quam  <|uidaaBi 
materiam  praed'  Attorn'  die'  Dam'  Rema  nana 
general' wo  eod«n  Dom' Rage  non  dedio^,  ana 
ad  earn  aiiqualit'  reopond'i  sed  verifieatioa'  W 
admittere  oamiaoracosat)  at  prtus,  pel'  judie'» 
etquod  Ubertat',  pnvileg',  et  tranchie^ ilf  eiael 
saoeessonbaa  suis  in  pwpetuum  ddbeepa  alia* 
catur  et  admdicentur,  et  quod  ipei,  quoad 
praemim'  ill',  ab  hac  cur*  diauttaaiur,  &o« 
£t  praed'  Attorn'  die'  Dam'  Reps  nunc  ga» 
neral',  qoi  pm  eodem'  Dom'  Rege  in  bae  pmla 
seqnitur,  quoad  ewt'  praed'  inf  pcaed'  Dana 
R^pem  et  praete'  M^r*  et  Communilat^,  ao 
Cirea  oiTitat'  London  ner  patriam  triaod*  aa- 
periua  junet',  el  quoad  libertst',  privileg',  el 
fraaobis'  pmed'  par  ipsos  aoperiua  damalS  n» 
delicet,  ipsoa  haoem  Vic'  cirit'  et  com'  ctrit* 
London,  et  Vic*  com'  Mid',  et  nominare  el 
eligere  ex  seipsia  duaa  person'  fore  Vie'  ciril« 
praed',  et  Com'  qjnadem  dttt',  ac  Vic'  com^ 
Midd'j ,  ac  illas  aic  nominat'  et  eleet'  pmeAeeia 
et  oonstitoere  Vic'  cirif  praed'  el  com'  ejuadem 
cintal',  et  VMS'  com'  Midd'  ac  at  Vic*  dnt* 
pned*  et  Com'  cjasdem  cin^  el  exeeution* 
etretom'  omnium  brerium»  biuarum,  etpraaiv 
eeplor'  Dom'  Regis  oro  adminiatratione  jan^ 
ticiae  infra  civil'  praeu',  et  com'  ejuadem  ciTil* 
ezequend',  et  ftmead'  quae  ad  officiumVief 
fiM»end'  pertinent^  ac  ad  taciend'  et  exeqnead^ 
omnia  et  sin^la  al'  infra  eint'  praed'  et  eom^ 
qjusdem  cint',  quae  ad  offioium  Vic'  Ibciead' 
perlineat,  ac  til  Vio'  com'  Midd'  pro  eodem 
com'  deaerritur',  ac  omnia  breria,  billaa,  el 
praecept'  Dom'  Regis  infra  com'  Midd'  praed^ 
pro  administmtiotte  et  ezecutiotte  juatioiae  ibi- 
dem  ezequend',  et  retom'  inde  raciend'  quaa 
ad  offidum  Vic'  &ciend'  pertinent  auperiua 
pUdtaf,  ,  necnon  quod  libertal',  pririli^,  el 
trancbis'  per  ipsos  9U{ierius  damal',  videlkMt, 
Mi^em  die'  ciTitat',  et  hujusmod^Aldennaa* 

S'fusdem  crritat',  qui  offidum  Miyorat'  drital^ 
lius  sustinuer',  4m;  inde  fuer'  dimimi,  ac  trei 
Alderman'  sen'  civitat'  praed  %  qui  diutiua  in 
officio  Alderman'  dvit'  praed'  ateter',  et  onua 
et  offidum  Majorat'  civit'  praed'  non  susti- 
nuer',  ibre  Justiciat'  Dom'  Regis  ad  paccm 
infra  drit'  praed'  conseryand',  ac  ad  searion* 
pacis  et  plaeita  coron',  scilicet')  lal'  pladta 
coron',  qual'  Justic'  Dom'  Regis  ad  paceni; 
eeaBemad'  assign'  legitima  tenere  poasenft 


Urtk  eaadem  ciiit<  tenendS  ac  ad  omnia  felonS    mhio  Rege  apod  Westm*  fen'  tarn  onefrt' 

riiA«,  rout*,  eft  cboreiitkml*  iUictt^  hifra  dWf    Robertas  S««ry^  Mih,  Attorn*  dief  t^aami 

praedf  inqoirendS  flpodiends  etterminaad*8u- 

|i^u8  pladtat'  dicS  quod  ipse  pro  eodem  Dom* 

Rege  ID  ea  parte  ulterias  prosequi  non  vult 

versus  praefat*  Majorem  et  Conmnimtaf,  ac 

CSw  ei?ltait<  London  praed*. 

'    Ideo  eons'  qnodpnemt*  Major  etConimunitas, 

•0  Gives  ctntat'  London  pr^ds  quoad  exit*  int< 

^rad*  Dom*  Regem,  et  preftt*  Majorem  et 

ConMnmiitatS  ac  Cives  oivitat<  London  pnedS 

per  petriam  tiiand'  8oi)eriiis  junetS  et  quoad 

liberlat*,  privilege,  et  franehis*  praed*  per  ipsos 

flopetiasdamatS  videlicets  ipsos  habere  "^ce- 

com*  civk*  et  «wn*  civit'  London,  et  Vic*  com* 

Miild%  et  nominare  et  eligere  ex  seipsis  duas 

penonasfore  Tic*  dvit*  pned*  et  coin*  ejusdem 

«i?it*,  et  Vic*  eom*  Midd*,  ac  ill*  sic  nominat* 

et  elect*  prBfioere  et  constituere  Vic*  cirit* 

wimI*  et  oom<  ejusdem  dvit*,  et  Vic*  com* 

Midd*,  ac,  nt  Vic*  com*  dvit*  prad*  et  com* 

^iiwlem,ad  execution*  et  retom*  omninm  bre- 

yium,  billarum,  et  praeceptor*  Dom*  Regis  pro 

afdministratione  justttise  infra  civit*  pra^*  et 

earn*  ^nsdem  d?it*,  exeqnend*  et  laciend* 

mie  ad  offidvm  Vic*  ladend'  pertinent,  ac  ad 

ndend* et exequend* omnia  et  sing^laal*  infra 

etvit*  pred*,  et  eom*  ejusdem  dvitat*,  qoee  ad 

o6kiam  Vic*  fadend*  pertinent,   ac  ut  Vic* 

dm*  Midd*  pro  eodem  com*  deservitnr*,  ac 

Minia  brem,  biibs,  et  preoepU  Dom*  Regis 

nin  com*  Midd*  prad*,  pro  admlnistratione  et 

eaoBCutionejustitie  ibidem  exequend,  et  retom* 

inde  tfadend,  quse  ad  offidum  Vic*  fadend*  per- 

linent  aaperius  flacitat*,  neonon  quoad  libertat*, 

priviieg*,  et  franchis*  per  ipsos  superios  da- 
unt*, videlicet,  Majorem  die*  dvit*,  et  hv^s- 

nodi  Alderman*  ejnsdem  dvitat*,  qui  officium 

Migorat*  dvit*  ill*  sustinner*,  ac  inde  fuer* 

dimind,  ac  tres  Alderman*  sen*  dvit*  prted*, 

qui  dintius  in  offic*  Alderman*  dvitat*  pned* 

flieter*,  et  onus  etoffidum  Majorat*  civit*  pned* 

■on  aostittuer*,  Han  Justiciar*  Dom*  Regis  ad 

paeem  infra  dvit*  pnedict*  ^^onservand*,  ac  ad 

•esiieii*  pacis  jet  phdta  eoron^  scilicet,  Udia 

pladtm  eoronS  qinl*  Justic*  Dom*  Regis  ad 

paeem  conservand*  assign*  legitime  tenerepos- 

aint  infitt  eandam  dvit*  tenend*  ao'  ad  omnia 

Mon*,  riot*,  root*,  et  conventicul*  illicit*  infra 

cKit*  pmi*  in^rend*,  audiend*,  et  terminand* 

anpenus  placitat*,  eant  inde  sine  die,  salvo 
^jure  Dom*  Re^s,  si  al*,  &c*    Et  quoad  die* 

■eparal*  matenas  in'  lege,   nnde  tarn  preed* 

Attorn*  die*  Dom*  Regis  nunc  g^eralS  qnam 

pned*  Major  et  Conununitas,  ac  Cives  dvitat* 

prad*,  poauer*  se  in  judic*  cur*,  sed  quia  cur* 

die*  Dom*  Rogis  nunc  hie  de  judic*  suo  de  et 
*  anperinwmias*  reddend*  nondum  advisatur,  dies 

inoe  aat*  est  tamprsfat*  Roberto  Sawyer  Mil*, 

Attorn*  die*  Domini  Regis  nunc  general*,  qui 

pro  eodem  Domino  Rege  in  hac  parte  seqni- 

tnr,  quam  pned*  M^r*  et  Oommunitat*,  ac 

Givibna  dvitat*  London,  8te,  coram  Domino 

Rege  a  die  Pasohe  in  quindedm  dies,  ubi- 

eonane,  ke.  de  jodioto  suo  inde  audiend*  eo 

fnod  cur*  die*  Domini  Regis  hie  nondum,  &c. 

Ad  ^piem  qnid*  quinden*  Fuchs  oonm  Do* 


Regis  nunc  general*,  qui  pro  eodem 
RefB^e  in  hac  parte  sequitur,  man  | 
Major  et  Communitas,  ac  Civit*  London 
per  Attorn*  smim  prsed*,  sed  <iiiia  cor*  die* 
Domini  Rens  nunc  hie  de  jodieio  aiio  de  el 
super  pnemus*  reddend*  nondom  ad  visat«^ 
dies  inde  ulterior  ilat*  est  tan  prse&t*  Roberta 
Sawyer  Mil*,  qui  sequitur,  &c.  qnam  pftnAll 
Majori  et  C<»nmunitat*„  ac  Cmli*  drilat^^ 
London  praed*  coram  Domino  Rege  in  eiaaiaa* 
SanctcE  Trinitat*,  nbicunque,  te.  de  jttdicia 
suo  superinde  audiend*,  '6ce.  eo-quod  cvr*  Da* 
mini  Regis  hie  nondum,  8kc.  Ao  quod  qnidoB 
crasCIn*  Sanctee  TVinitat*,  oonm  EN>miiio  R^ga 
apod*  Westm*  ven*  tam  pneiht*  Robeitua  8aw« 
yer  Mil*,  Attorn*  DomintR^^  nunc  gemaml\ 
qui  pro  eodem  Domino  Rage  in  hae  parte  ■»» 

2nitnr,  quam  pned*  Major  et  Conmiaiiitasy  ae 
/ivesdvit*  Loi7don  pned*  per  Attorn* 
prsed* ;  et  idem  Attorn*  die*  Domini  ^' 
eodem  Domino  Re|^  pet*  judie* 
Miyor*  et  Comnmnitat*,  ae  Cives  dvit* 
praed*  in  pnemis*  reddend*,  qood  die*  fibertat*, 
pri?ileg*,  et  iranehis*  fore  de  sdpsia  musam 
corpus  corporal*  et  poiiiicum  in  re,  ftcte^  et 
nomine,  per  nomen  Majoris  e*  GonmoBilnt*^ 
ac  Civium  civicat*  London,-  ac  per  idem  nam/m 
pladtare  et  impladtari,  respondere  ei  re^pon* 
deri  per  ipsos  superhis  clamat^,  ca^antnr  in 
nanus  Domini  Regis  nunc,  sup*  quo,  pro  ea 
quod  videtur  cur*  hic^  quod  prmal^  Mayor  ct 
Communitas,.  ac  Cives  dvit«  pned*,  fonsfeear* 
Domino  Regi  nunc  libertatS  privile^,  et  fivi* 
chis*  pr»d*,  ob  causes  in  replioalione  fnehif 
Attorn*  general*  anperins  specificat* ;  qnodqoa 
pladta  pnelat*    Mi^oria  et  CooHnonital*,  ac 


Civimn  dvitat*  London  pmd*  auoerii 
gendo  et  vepdlendo  in  ea  paite  pttadtai^,  ma* 
teriaqne  in  eisdem  oonlent*,  minus  anffideB*  et 
invalida  in  lege  existunt  ad  prad«dend*'dielF 
Dom*  Regem  a  lorisfactur*  pned*,  ant  ad  ipaaa 
Majorem  et  Communitat*,  ac  Civea  eivit*  prasd*, 
ad  damand*  fibertat*,  privile^,  et  fianftei^ 
pned*,  sibi  al]ocand<  et  a^fudicandS  manofta* 
nend*,  maturaque  deliberationeaopenndaprina 
habit*. 

Cons*  est,  quod  libertat*,  privikg*,  et  fran- 
chis* pned*  fore  de  seipsia  unum  cor|ina  car- 
porat*  et  politicnra  in  re,  lacto,  et  nomine,  p« 
nomen  Migoris  et  Communitat*,  ac  Civium 
dvit*  London,  ac  per  idem  nomen  plaeitare  et 
implacitari,  respoodere  ac  responderi,  per  eaa- 
dem Majorem  et  Communitat*,  ac  Civea  dvilF 
London  prsed*  superius  damat*,  capiantur  et 
seisiantur  in  manus  Domini  Regis,  et  ^nad 
praBfiit*  Miyor  et  Communitas  ac  Cives  amt 
Landon  pned*,  capiantor  ad  satisfiMxend*  dkf^ 
Domini  Regi  de  fine  suo  pro  usuipatioBe  hbaw 
tat*,  privikg*,  et  franchis*  pned*. 


**  This  judgment  was  given  in  t08S,  bnt  na 
execution  ever  issued  ;  ttd  it  appeara  by  tiia 
alatute  of  2  W.  and  M.  st  1,  c.  a,  eitJMr  that 
the  dty  continued  in  the  actoai  cnjoynoit  tf 
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tiiebr  fnncbises  in  the  some  manner  as  if  no 
jiidment  bad  been  given,  or  that  a  nevr  charter 
oomerring'  either  the  same  or  similar  privi- 
k^ges  ha4  been  granted  by  Dharles  the  second 
tPr  James  the  second. — In  the  1  W.  andM. 
sn  act  passed,  b  j  which  it  was  enacted,  that  if 
ftny  person  dien  having  any  office  or  enkploy- 
niCTt,  dvil  or  miHlary,  shoald  neglect  or  lefase 
to  talte  the  oaths  thereby  appointed  to  be 
taken,  in  such  manner  as  by  that  fict  is  di* 
i«cted,  before  the  1st  of  August,  1689,  the 
office  or  employment  of  ei^ery  person  so  negf- 
lacing  or  refasin?  sboaM  be  ▼oid.^in  1690, 
the  statute  of  S  W.  and  M .  st.  1,  o*  8,  was 
made,  by  which,  after  .reciting  among  othar 
things,  *  Thatjudgmeot  hadb^  giren  on  an 
iniormstioii  in  the  nature  of  Quo  WaErranto, 
exhibited  in  th^  Comt  of  King's-bench  against 
-die  mayor  and  commonalty  and  citizens  of 
tiie  city  of  London,  that  the  liberty,  priTilege, 
and  fnncbise  of  the  said  mAyor  and  com- 
monalty and  dtisEens,  being  a  body  politic  and 
.corporate,  should  be  sd^ed  into  the  knur's 
kands  as  forfeited ;'  it  is  enacted,  <  That  the 
said  judgment,  and  all  and  every  other  judg- 
ment given  or  recorded  in  the  said  court,  ror 
•eizing  into  the  king's  hand  the  liberty,  pri- 
vilege, or  franchise  m  the  mayor  and  common- 
alty and  citizens  of  the  city  of  London,  of 
being  of  themsehres  a  body  politic  andcorpo- 
tate,  &e.  shaU  be  rerersed,  amralled,  and  madie 

'(.This  statute  abrogates  any  charters  that 
viay  haTe  been  made  and  granted  to  anyper- 
-MBS  constitoting  the  corporation  of  the  city,  or 
any  of  the  firaternities  within  it ;  but  ratiiles 
all  prsoeedings  in  law  or  equity  under  such 
Bew  ehartem,  indemitifies  the  persons  and 
offioas  acting  under  tiiem;  confirms  all  leases 
Bsade  under  proper  restrictions,  and  the  free- 
dom of  every  person  obtained  in  any  of  the 
companies  in  the  interval  between  the  judg- 
nentand  the  reversal ;  directs  that  all  the  an- 
nnal  magistrates  then  actually  in  office  shaJI 
coatinae  till  a  new  election  of  such  annual 
magistrates,  the  time  for  which  is  appointed 
hy  die  act ;  but  if  no  new  election  should  take 
place  at  that  time,  directs  that  they  shall 
continue  till  the  ordinary  and  customaiy  time 
lor  elections,  when  all  officers  and  magistrates 
shall  be  chosen  as  usual ;  and  enacts,  *  That 
all  officers  and  ministers  of  the  said  dtv,  that 
r^tfbUy  held  any  office  or  place  in  tne  said 
city,  or  liberties  thereof,  or  in  the  borowgh  of 
Sondiwark,  at  the  time  when  the  said  Judg- 
ment was  ^iven,  shall  be  confirmed  and  shaU 
liave  and  enjoy  the  same  as  fuUy  as  they  held 
tbem  at  the  time  of  the  said  judgment,  except 
anch  as  have  voluntarily  surrendered  any  such 
«ffioe  or  place,  or  have  been  removed  for  any 
just  cause.'  Then  it  enacts  that  all  persons  so 
to  be  restored  and  continued  shall  take  the  oaths 
appointed  to  be  taken  by  1  W.  and  M.  next 
4enn  after  such  restitution. 

*'  ITie  session  of  parliament  in  which  the 
al.  1 W.  and  IML  was  pataed,  began  13th  of  Fe- 
lmvy»|)688. 


«*t8ir  James  Smith  was  an  aldermaB  oftha 
city  at'the  time  when  this  jud^fment  was  giveni 
in  the  Quo  Wairanto;  be  did  not  take  the 
oaths  prescribed  by  this  statute  belbre  the  Isl 
of  August,  1689  ;  &r  which  reason  he  wa« 
in  point  offset,  removed  firom  the  office  of  al* 
derman  by  those  who  exjeroHed  the  functiooa 
of  the  corporation,  as  it  seems,  some  time 
before  the  statute  for  reversing  the  judgment* 
In  consequence  of  that  statute,  sir  James 
Smidi,  in  1691,  brought  a  mandamus  to  ba 
restored* 

«(  The  defendants  returned,  *  That  sir  Jamea 
Smith,  on  the  ISth  of  February,  16B8,  waa 
one  of  the  aldermen  of  the  d^  of  London,  to 
that  phMse  and  office,  before  that  time^diaiy 
elected  and  preferred,  according  to  the  ouatoni 
of  the  said  city,  and  firom  the  said  l^th  of  Fe« 
bruary,  1688,  to  the  1st  of  August -follaiimg^ 
remamed  one  of  the  aMermen ;  bntthalataa^ 
time  before  the  said  1st  of  August  he  had  not 
taken  the  oaths  prescrihed  by  1  W.  and  M.  but 
to  take  the  same,  before  the  said  Ist  of  Au- 
gust, had  altogether  neglected  ;  whereby,  and 
by  virtue  of  t&  said  act,  the  said  office  becama 
void  ;  and  that  the  said  snr  JamesSmith,  at  any 
time  after  this  neglect,  was  never  elected  int<> 
the  office  of  one  ^the  aldermen  ;  and  there* 
fore  they  could  not  restore  him.^ 

<<  Though,  in  this  return,  no  notioe  is  taken 
of  the  judgment  against  the  dty,  y^  the  effect 
of  the  latter  was  made,  at  first,  the  principal 
subject  of  discussion.  The  obligation  on  sir 
James  Smith  to  take  the  oathS|  itwaa  said, 
depended  on  the  question,  ^  Whether  he  was 
an  alderman  at  the  time  when  ^e  stofeoto  ie« 
quiring  them  was  made  ?'  If  he  was  an  alder- 
man, the  defendants  had  returned  a  good  causa 
for  not  restoring  him.  If  he  was  not  an  alderv 
man,  then  he  was  not  bound  to  take  theoatha 
before  the  1st  of  August,  1689»  and  coase* 
quently,  by  yirtue  of  3»e  act  for  revetsing  the 
judgment  against  the  city,  he  was  intitied  to 
reassume  the  <Hfice  he  'bad  held  belbre  that 
judgment  was  pronounced.  But  ttis  onestiaB,  * 
wheidier  he  was  an  dderman  or  not,  dmaded 
on  the  effisct  of  the  judgment :  if  by  taat  Hm 
corporation  was  dissohr^,.he  was  not  anal» 
derman  at  the  time  when  the  oadis  were  to  ba 
taken ;  if  the  corporation  was  not  dissolved,  ha 
was  an  alderman,  and  ought  to  have  taken  the 
oatho;  not  having  taken  them,  he  was  re> . 
moved  for  just  cause,  and  eonsequentiy  waa 
within  the  exception  of  the  act  for  re^ersiiig 
the  judgment. — But  after  the  case  had  been 
argued  several  times,  it  was  discovered,  that 
no  notice  bdng  taken  of  the  judgment  in  tha 
return,  the  former  could  not  be  considered  by-/ 
the  Court,  and  that,  had  the  act  for  the  resti<fc 
totion  of  the  city  not  been  made,  tiie  only  tquesA 
tion  would  have  been  on  sir  James  omith'a 
neglect  to  take  the  oaths.  Butthis  act  bdng* 
a  general  law,  the  Court  were  bound  to  take 
notice  of  it,  which  they  actually  did,  and  mada 
the  qnestion  of  sir  James  'being  an  aldennaik 
or  not,  depend  not  on  the  efiect  of  the  judgi* 
nMBnt  as  really  antoied  on  te  moond,  bat  af. 


#vitted  Mm  the  wo«i  «  Md|P,' tbe>adgnam 
wasnotaguDfltthe  ooipmte  eiuteiiot  nf  the 
i  minflt  tbe  fttMlyiet  it  emy 
teM,  «TlMt&ooifnnitiMn%faka 


ilMttime  ^mm not CHeutkl  to  k,  ksl^iJjra 
jiMJhgi  afifertMnipg  to  it;  tktt the tenee 
«f  ft  €wnan4iyu  was  t»  mike  by-kmit  <uid 

I,  which  Abw  «iight^d« 

■MM. 


See  thif  .Case  of  sir  James  South  in  4  Mod. 
Si.  ISkm.  263,  274.  Garth.  317.  Skin. 
298,  MO,  312.  Holt.  168, 310.  12  Mod.  17. 
^tVemabe^  p.  511,  ghes  the  Return  to  the 
^llafldamafi  as  follows : 

Mandamui  pro  Smith. 

Jtmpmn^  Majoris  et  AMenmmor*  avitsf 
IiodAmi  uiffanominat*  hoic  breri  patet  in 
^uadam  Schedd*  hnic  breri  annex*. 

Vos  Mafor  et  AUcnMn'  cinlat*  Loodoa 
•McnWiMi  IMm'  Begi  ct  Domine  fiviw 
Oar«  i|MMr«  fee|ie  et  Be|(fai6  mbhu  §mb 
Refi^  at  ^iltttiuft  hanriDiflM  ctftiflcanuiB 
mni  JMohna  Brnth  Miles  hArevi  fade 
Meial«  mmat  ooninat'  tertiD  deoima  die 


if  prsd*  ad 


Adtmi'  AM 
atoAsiB*  iHod 


dedftM  tertia  die  Fdbni- 


teaf  sfNidWesIm* 
UtUsai*  Mida«  ^nsBsgniMii  Ptiaw> neiKeat 
4il°dieMHr«ABBo  Begni  a«i  pmuo  lolilttlat* 

fisppmrtiay  aAer  asto*  at 
1;  prad'pnmii*  dicosAn^ 
M89.  psai«laeaHiet«fioia' 
lift'  iUi— ss»r<^i»it*  ywd*  habwit  et  OLflupairit 
ttftsdf;  piei*  iaadhua^ataoilh  ad  aliyiftrt  <em- 
aM  ftftle  pssd^  pHavsai  dim  Angnsli  dnw) 

ftapiftili^ftfti  ftsyit  mn^  ihi^iea'dMl  aftlliifce 
liheA«llis'.per  esmefti  AdUBi  oypiffit*  fi>se 
■ftpisnd*  gfl>iaaer%<H*'csyre  isita  pwed^ 


H  ftj^feur  yr  nftod 


«it 


F^ 


fiTEATE  TRIALS^  MChaubsH.  l6t2^iVMeiKi(«idteai(Af  I«g' 

itad  ift  Ike  atot^4lft  te  MKrai  qvMlien, 

ftiisneonid  he  dimbad^    mte 

feitain,  theOoort  all  agreed  ihnith  1 
liatit  mi^  tksuh  they  4iimd  as  to  «k^ 
pwpsr  Am  efaftch  a  jodgascnt.  They  all 
agMed,  hawaMTy  that  it  was  net  dissolved  hy 
■tibe juijnmt  asftsortsd  in  Ae  act ;  wfaiidiwaa, 
«Tfaat*e  Khertf,  ^anchisa,  and  privikge sf 

Ikecitar  af  Lawfao, heiog  a  hody  politic^dbc.  Itespona*  Mi^  AUepnanor^  et 

Hhai^he  smsd.'    Hm  in  w«d '  of  *  heim  .Laadan. 


fflect*  piftd*  Bftftliut  elecf  ii 
dsmaaoi'iavit*  Med'  £tca  de  eaosa  aa*  nia* 
At"  MvoretAMBimaiiilttm  picd*  Jaeahm 
Sauth  in  iooosa  sKveoftcia'  piad 


9iS^M44liaZ^  Itww 
a  good  Retarn,  aad  fke-Oomi  sroald 
any 


IVmabs  also  gifas,  p.#is, 

Aalm  ef  the  Mayor,  6ec  af  JLaadoiia  a 
damas  paniad  m  thaOMa  of  sir  ~ 


Jdaadbamf  |ro  Edwsrds* 

Respons*  Majoris  et  AUennanor*  civitat* 
limdon  innanominat'  hnip  bre^j  patet  }fk 
quadam  Schednl'  huic  breri  anne.T*< 

Nos  M^  et  Akkmaai  wiiai' 
mamnia '&m<  Rcgi  at  JDm'  Asgiae  m 
Car»  ipair^  I>om<  R^  at  Doai<  Banna  c 

JBsiaR^geetRsgiaamdW.haM&iasQi 

asunas  qpt  asr  qosadam  Aatam  ia  P^nia- 
mento  ipsor*  iJom'  Regis  etDom'  Renae  aanr 
aaad  W«ltin<  in  43m'  MW  vicaswa  die 
Mortii  Anno  Rapiim 


irris<  inlitttlat« '  An  A«t  teferaiwir  thr  jad^- 
meat  ia  a  Qua  Wasiaato  aniast -thn  Cite 
Liisdaa,ftadfiNrreslonn|rtheOity   " 


Bsnoa  Regiain  vri  oiraaTemin'  Tte<  A 
simaqaiBtD  Bsgai  aiip'  RcgisClanIi 
■sap*  qaadsni  ■iafiMfmatJoae 
Ono  Wsmais  Angliae '  Jn 


'  Wamalo'cxhibita  indicia  Cor' 
VMS  at  ffwamanitat*  ae  civas  aintai 
aer  quod  Mbertss  privilsg*  et  ftaadiea' 
Mninriaet anawnnnitsf  ac  dhsr'  em* 
psns  peMliGiet  cofparati  saisif  esseat  ti 
Rcffis  at  ArisAet^  Etintentam  qnod 
Jamia'  et  prorsss*  •np'  indeiiienait  ci  fi 
iUegah'a  et  ailBtiar'  fit  per  eo  quod 
dictor'MajaiiaeteQnimaaiiltis  ac 
aais  Khcstotih*  suis  de  quihas  ipa 
'miawnl ahainiam  tfndaho^  paei ctl 

ito  Aagiiee  Settlement  hnjas  Regai 


iqnod 
pedditu*  in  dicta  Car*  de  Bsaea  Ktf^  an 
Tenaifto  Trinitaf  Asnn  36  Regai  didi 
Regn  CsMiiaseuadi^  m  a 
et  anmeet  quadiibataliad  Jn 
fcasidat*  in  dicta  CW  fat  seiiand'  (kwtjmjm 
.Bntangim  niaaiis.dieti  aayer  Regie- 
privil^  rel  fraacbas*  My—at  o 

«erpMDitaoi  at  pidilisnwi  pn 
at  commnnitat*  ae  dTiu*  dntat^ 
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VSM  nomen  pfauatmre  et  implacitari  respondere 
et  responderi  veL  in  •^uimiscunque  tnodo  vel 
▼erbis  tale  Judiciu'  intratum  fuisset  fuit  esset 
et  per  ei2U||em  Actam  fuitrerei^t*  adnullat'  et 
vaciat'  ad  omnia  intentiones  et  proposita  qae- 
€iuiqiie  £t  quod  Vacat*  Ans'lioe  Vucate$  intra- 
reotnr  sup*  Hotolis  dicti  Judic'  per  vacatione  et 
reversatione  ejosdem  oongruent*  Anglice  ac- 
Ufrdingfy  Et  ulterius  per  enndem  Actum  de- 
darat*  et  inactitat'  fuit  autheritate  pred*  quod 
Major  et  communitas  ac  cives  ciTitat*  London 
▼alereiitet-possent  impeirpetnum  extunc  poatea 
veraanere  eentinuare  et  eaae  et  preseribere  fore 
corpus  oorporatum  et  ^oUticum  in  re  facto 
et  nomine  per  nomen  Majoris  commuuitat'  et 
oiviu'  dvit*  London  £t  per  ill*  nomen  let  omnia 
queHbet  al*  nomen  et  nomina  infiorpomtionis 
per  quod  veJ  perqueipsiad  aliquod  tempus 
aot^  prcd*  Judieiu*  incorporate  fuissent  sectaire 
placitare  et  implacitari  respondere  et  respon- 
deri sine  aliqua  seisura  vei  adjudicatione  An* 
g^ice  Fon^dgcr  dictor*  iiranches'  libertat*  et 
privilege  vel  existen*  inde  exclus*  vel  amot* 
Anglice  ousted  jper  vel  sup'  aliquo  p'textu  ali- 
emus    forisfacture   vel   malegesture  Anglioe 
Misdcmcaitaur  ad  aliquod  tempus  ai^tetunc  vel 
extuDc  [)ostea  fieri  committi  vel  p^mitti  Anglice 
fuffered  £t  quod  dci*  Ma^r  et  communitas  ac 
cives  dicte'ci vital*  valerent  et  possent  utjier 
legem  debuerunt  pacifice  habere  et  gaudere 
•innia  et  singula  eor*  jura  dona  cliartas  con- 
ce&sioncs  libertates    privilege    frauches*  con- 
fiuetud*  usuag*  coostitucones  prescripcones  im- 
munitates  mercata  deb^a  Anglice  Duties  tolneta 
leiTas'tenHa  status  et  hereditamcnta  quecunque 
<]tte  legitime  habuissent  vel  babuissent  legale 
Jus  titulum  vel  interesse  de  in  vel  ad  tempus 
recordaconis  vel  reddiconis  ejusdem  Judic*  seu 
ad  tempus  vel.  tempore  dictar*  p*tensar*  foris- 
Ihcturar*  Et  per  eundem  Actum  ulterius  in- 
actitat*  fuitautboritatepred*  qd*  omnes  officiar* 
^  ministri  dicte  civitat^  qui  juste  Anglice  right- 
Juliy  teouissent  aliquod  officiu*  aive  locum  in 
pned*  oivitat*  vel  libertatibus  ejusdem  vel  in 
ourgo'  de  South warke  ad  tempus  quando  Ju- 
dicin*  pred*  reddit*  fuit  per  eundem  Actum 
cwnfirmat*  fuer*  haberent  et  gauderent  eadem 
In  tarn  amplo  modo  quam  ipsi  eadem  tenuissent 
tempore  r^dlcouis  Judic*  pred*  (vxccptis  talibus 
fluar  Voluntarie  sursum  reddidisseut  aliquod 
■nujusmodioiiiciu*  sive  locum  vel  remoti  fuissent 
pro  aliqua  justa  causa)  £t  ouod  qnelibet  p*sona 
qu^  post  dictum  Judic*  redditu*  elect*  admiss* 
et  locat*  fuisset  in  aliquod  officiu*  sive  negotiu* 
Anglice   Employjnent  infra  pred*  civitat*  sup* 
'mortem  sursum  reddition*  vel  amotion*  Anglice 
Removal  ut  p^crtiu*  prior*  officiarior*  esse  et 
per  eundem  Actum  fuit  confirmat*  in  dicto 
officio  vel  negotio  suo  et  haberet  et  gauderet 
eodem  in  tam  pleno  et  amplo  modo  quam  si 
fuisset  admiss*  vel  locat*  in  eodem  secundum 
antiquas  consuetudines  dicte  civitsftis  prout  per 
eundeni  Actum  plenius  apparet  Quodque  m- 
irauominat*  Jacobus  Edwards  tempore  reddi  - 
c6ms  Judic*  pred*  fuit  uuus  Aldermanor*  pred* 
Civitat*  London  Ad  quod  quidem  oificiu*  et 
locum  ipse  antetcfoc  second*  consuetud*  ejus- 

VOL.  VJIK 


dem  civitat*  deb*e  elect*  et  p*fect*  fuisset 
Quodq;  pred*  Jacobus  £dwards  sic  un*  Alder* 
manor*  civitat*  pred*  ut  prefertur  existen^  post 
reddiconem  Judic*  pred*,  et  ante  ediconem 
Actus  pred*  seil't  decimo  octavo  die  Octobris 
Anno.  Dom*  milleslmo  sexcentesimo  octogesimo 
octavo  libere  et  voluntarie  sursum  reddidit  pred' 
oificiu*  suu*  unius  Aldermanor*  civitat*  pred* 
quodq;  postea  et  ante  edicon*  Actus  pred* 
scil*t  decimo  nono  die  Octobris  Anno  Dom' 
milleslmo  sexcenlesimo  octogesimo  octavo 
Quidam  Thomas  Lane  Miles  civis  et  liber 
homo  civitat*  pred*  in  pred*  oflliciu*  unius  Al- 
dermanor* civitat*  pred*  in  loco  pred*  Jacobi 
Edwards  deb*o  modo  second*  consuetud*  ejus- 
dem civitat*  elect*  et  p*fect*  fuit  et  officiu*  illud 
semp*  abinde  hucusque  exereuit  et  adhuc  exer- 
cet  et  tempore  ediconis  Actus  pred*  iiiit  et 
,  adhuc  existit  unus  Aldermanor*  civitat*  pred* 
.  in  loco  pred*  Jacobi  Edwards  qui  officiu*  ill*  sio 
ut  prefertur  sursum  reddidit  Quodque  pred' 
Jacobus  Edwards  ad  aliquod  tempos  post 
sursum  reddition'  fact*  non  fuit  elect*  m  locum 
sive  officio*  unius  Aldermanor'  civitat'  pred* 
Et  ea  de  causa  Nos  Major  et  Aldermani  civitat' 
pred*  predictum  Jacobum  Edwards  in  locum 
seu  oniciu*  unius  Aldermanor*  civitat*  pred' 
restituere  non  possumus. 

Respons*  MajOHs  et  Aldermanor*  civitat* 
London. 

Tremaine  likewise  gives,  p.  514,  the  foUow- 
ing  Mandamus  and  I&turn  in  the  Case  of  sir 
William  Pritchard.  [See  a  Report  of  a  Trial 
between  him  and  Papillon,  a.  d.  1684,  in  this 
Collection,  wj/ra.] 

Mandamus  pro  pRrrcHARD. 

Willielmus  et  Maria  Dei  Gra*  Anglic  Scof|e 
Fnnc*  et  Hibemie  Bex  et  Regina  fidei  defens'^ 
&c.  Majori  et  Aldermimis  cintat'  nostre  Lon- 
don salutem  Cum  sup*  vicesimu*  sextum  diem 
Mali  Anno  Dom*  nullesimo  sexcentesimo  et 
nona^esimoaliquis  Miyor-Civit*  London  seeund' 
provision*  in  quodam  Actu  in  presenti  Parlia- 
mento  inchoat*  et  tent*  apudVlrestm*  in  Com' 
nostro  Midd*  vicesimo  die  Martii  Anno  R^^ 
nostri  secundo  intitulat*  *  An  Act  for  reversmg 

*  the  Judgment  in  a  Quo  Warranto  against  the 

*  City  of  London,  and  for  restoring  the  City  of 

*  London  to  its  ancient  Rights  and  Privileges/ 
edit'  et  p'vis*  nou  fuit  elect*  Cumq;  etiam 
Willielmus  Pritchard  Miles  tempore  quo  Jud^c' 
sup*  information*  in  natura  de  Quo  W  arranto 
exhibit'  in  Cur*  Dom*  Regis  Caroli  seeund' 
nup'  Regis  Angl*,'<&c,  coi*am  ipso  nup*  Rege 
Et  in  pred*  Actu  Parliament*  mentionat* 
reddit*  fuit  scilt*  Term*  Sancte  Trln*  Anno 
Regni  dci*  Dom*  nostri  Caroli  seeund'  auper 
Re^is  An^he,  Sec.  tricesimo  quinto  fuit 
Major  civit*  London  pred*  second*  con- 
suetud* civit'  pred*  debite  elect*  et  p'fect*  Cum- 
que  etiam  idem  Willielmus  Pritchard  in  de- 
fectu  election*  Majori^  civit*  London'  pre<l*  vice- 
simo sexto  die  l^laii  Anno  Dom'  1690  existen' 
nt  p'fertur  Major  civit'  pred*  tempore  reddi- 
cunis  Judic'  pred*  Virtute  pred'  Actus  Parlia-> 

4R 
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meat*  in  loco  et  officio  Major*  ciritat*  pred< 
dofiec  nora  electio  talis  officiar'  second'  anti- 
quum iisum  et  consuetud'  civit*  pred'  fact' 
roret  esse  et  continuare  debet  ac  licet  idem 
I'Tillielmus  Pritchard  pred*  26  die  Maii  Et 
^binde  hucusq;  parat*  Hiit  et  obtulit  super 
se  sascip^re  offic*  pred*  Major*  civitat*  pred' 
et  officii!*  pred*  exercere  et  exequi  et  cor- 
am vobis  seu  alic^uo  vestrum  sacrHn  suu* 
corporal*  Major*  civitat*  pred*  in  ea  parte  ])res- 
tand*  et  incumben*  presta^e  obtulit  vos  taraen 
quibus  Imjusmodi  8acr*m  Majoi**  civit*  pred* 
administrare  de  Jure  pertinet  sacr*m  ill*  eidera 
Willielnao  adniiniBtrare  seu  ill*  de  eodem  Wil- 
lielmo  Pritchard  recipere  renuistis  vel  saltern 
plus  debite  distulistis  m  ipsius  Willidmi  Prit- 
chard dampnu*  non  modicum  et  gravamen  et 
status  sui  lesion*  manifestam  sicut  ex  querela 
iua  acoepimus  Unde  nobis  supplicavit  quad  sibi 
de  remedio  conp^ruo  in  hac  parte  p*videri  fa- 
oeremus  Nos  igitur  p'fat*  Wiliielmo  Pritchard 
pleu*  etcekrem  Justic^  fieri  volent*  ia  hac  parte 
ut  est  justum  vobis  et  cuilibet  vestrum  manda- 
mus sicut  al*s  vobis  mandaverimus  quod  sacr'm 
nred'  per  Major*  civit*  pred'  in  hac  parte  pres- 
tftri  consuet'  predicto  Wiliielmo  Pritchard  Ma- 
jor* civit*  London  pred*  Virtute  pred*  Actus 
Parliament*  ut  pfcrtur  continnat*  administrat* 
et  eundem  Willielmum  sic  ut  p'fertur  in  officio 
ill*  continuat*  ad  officio*  et  locum  Major*  civit* 
London  pi«d*  sine  dilatione  admittat  vel  causam 
nobis  inde  in  oontrariu*  signiflcet*  ne  in  vestro 
deteetu  querel*  ad  nos  p*veniat  iterat*  Et  qua- 
Kt*  hoe  precept*  nostnim  execut*  hierit  obnstare 
fac*  nobis  apud  Westm*  die  Mar^is  prox*  post 


trcs  Septimanas  Sancte  Tiin<  prox*  futur*  hoc 
b're  nobis  tunc  remitteiKT.  J.  Hoh  apvut  Mil^ 
apud  Westm*  3  die  Jul*  Anno  RMpoi  nostr? 
secundo.  fAamiT. 

Nos  Major  et  Alderman*  civit*  Losdan  se-v 
renissimis  Dom*  Regi  et  Dom'  R«giiie  ioin- 
script*  humiilime  ceitificamos  quod  in  ei  super 
intramentionat*  26  diem  Maii  Aooo  Dom*  109d 
infra  specificat*  quidam  Thomas  PiUungto» 
Miles  deb'o  modo  ac  secund*  proviskiiicai  k 
statoto  infra  spec*  elect*  fuit  in  locum  et  offieiB^ 
Major*  civitat*  London  peed*  ac  in  fred*  looMa 
et  officium  postea  aciH  second*  die  Juniiiam 
ult*  p'terit*  legitime  jurat*  et  admias*  itoit  el 
officio*  et  locum  ill*  extunc  hncoaque  exeraail 
et  adhuc  exeroet  ncot  de  Jure  deboit  ci  dflbek 
£t  ea  de  causa  sacr'm  infirasoript*  pa:  MuDfOB 
civit*  pred*  in  hac  parte  prestan  consnel*  inlra* 
nominat*  WiUidmo  Pntehard*  Mil*  adnsUk 
strar*  seu  ipsum  WilUdmum  Pritdiaid  in  lo* 
cum  sive  officio*  Maoris  civit*  pred*  admittert 
non  nossumns.         # 

Kespons*  Major  et  Aldemna*  drit*  T^rfm^^n, 

I  know  not  of  any  printed  report  of  the  ar- 
giunents  or  judgment  upon  either  of  ^ese 
Writs  of  Mandamus  and  Return,  in  the  Cases 
of  fflr  Jacob  Edwards  and  wc  Wm.  Pritchard : 
and  Mr.  Dealtiy,  who  has  been  so  obliging  as 
to  search  the  records  of  proceedings  hi  ths 
court  of  King's-bench,  from  the  time  when 
the  ^rits  issued  to  the  end  of  Trinity  Term, 
3  Win.  and  Mary,  informs  me,  that  he  does 
not  find  any  account  of  farther  procesdings 
upon  them. 


Remarks*  oa  Mr.  Wilmer's .  Homine  Rq>legiaiidOy  and  the  Quo 
Warranto  against  the  City  of  London.  By  Sir  John  Hawles, 
Solicitor  General  in  the  Reign  of  William  III. 

pear  in  the  discourse  of  the  first.  Mr.  Wit 
mer  had  sent  a  boy  beyond  sea  by  agreement, 
as  Mr.  Wihner  said,  whether  true  or  not,  as  to 
this  matter  is  not  material ;  a  Honiine  Replegi* 
ando  is  granted  against  Mr.  Wihner  for  this,  a| 
whose  prosecution  is  not  materia) :  for  any 
person  upon  suggestion,  backed  by  'an  affidarl^ 

and  accordingly  they  did  idake  an  ins^fiSdent 
return  by  the  day,  viz.  a  •  non  est  inventus;* 
but  the  court  being  moved  the  10th  against  Hm 
said  return,  granted  them  some  small  titne  to 
make  a  better  return  or  else  an  attachment; 
but  tliey  having  since  returned  etongatus  esip 
on  which  a  capias  in  Withernam  is  issued  out 
agamst  the  said  Wihmore ;  but  it  is  said  he  ah* 
sconds  as  yet. 

<<  The  2£d  was  a  trial  at  the  King's-benc^ 
bar  upon  an  indictment  against  MrTjobn  Wil- 
more^  for  spiriting  or  kidnapping  away  a  youn^ 
boy  under  the  9^e  of  13  years,  called  lUchH^ 
Sivitor,  and  sending  him  to  Jamaipa ;  the  jury 
Was  a  very  good  one  returned  out  of  the  county' 
<»f  Kent ;  the  wit "     *  *  ' 


HIS  Prosecution,  though  it  was  but  criminal 
and  not  capital,  did  as  much  mischief,  as  it 
struck  a  terror  into  all  Grand  Juries,  as  any  the 
before  mentioned  matters ;  and  it  was  by  the 
Homine  Replegiandof  issued  out  against  him. 
As  for  the  information  agfainst  him,  f  shall  say 
nothing,  because  the  injustice  of  both  will  ap- 

•  8ee  the  Remarks  at  the  end  of  the  Cases 
6f  Fitzharris,  Colledge,  and  lord  Shaftesbury, 
pp.  429,  725,  and  832,  of  thisvolun^e. 

t  In  relation  to  the  proceedings  against  Wil- 
more,  the  following  particulars  are  given  in 
Narcissus  LuttrelVs  MS  «  Brief  Historical 
^Relation  of  State  Aflairs,"  in  the  LibraJr  of 
AH  Souls'  iJollege :     . 

«*  1682,  May.  Mr.  John  Wihnore  having 
Udnapped  a  boy  of  13  years  of  age  to  Jamaica, 
m  Wnt  de  Homine  Replegiando  was  delivered 
td  the  sheriffs  of  London  against  him ;  after 
an  alias  and  a  pluries,  and  amerciaments  on 
them  for  not  retummg  it,  the  court  of  Kiog's- 
hencH  granted  an  attachment  against  the  shc- 
jdfik  miless  they  mad^  a  fetujcn  by  such  a  day ; 
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may  hare  it  mmM.  Xh^  st^erijT would  baye 
relumed  on  tj^e  writ,  that  the  boy  was  sent  by 
his  own  afireement  and  consent  with  Mr.  Wif- 
mer ;  whU  return  was  not  allowed,  and  the 
sheitfl^  were  told  that  tbey  nrast  either  return 
they  had  repleried  this  boy,  and  they  must 
faaye  him  in  court,  or  else  tney  would  oe  laid 

'    r  I  I __1__^ 

to  prove  that  there  was  in  genenh  such  a  trade 
as  kidnapping  or  spiriting  away  children;  and 
that  he  did  felieve  there  had  been  above  500 
sent  away  in  two  years  at  Christknas  last ;  then 
that  Mr.Wilinore  had  been  a  practiser  of  that 
trade;  and  particularly  had  sent  away  this 
child  to  Jamaica  by  one  captain  Jones,  master 
of  a  ship ;  that  he  owned  he  had  sent  away  the 
ciiild  before  the  lord  niayor,  when  summoned 
before  him  bv  the  parent  ef  the  child,  and  that 
if  they  would  not  be  content  otherwise,  he  said 
they  should  hare  their  child  ac^in  ifthey  would 
I»y  him  what  he  had  cost  him,  viz.  6/.  his 
passage  thither ;  2/.  in  clothes,  and  about  6/. 
ne  would  cost  lum  home.  These  things,  &c. 
were  severally  attested  against  him  hy  the  pa- 
rents of  the  child,  and  the  waterman  that  car- 
ried him. 

*<  On  the  other  side,  Mr.  Wilmore's  wit- 
nesses umd  on  his  behalf,  that  the  child  was 
very  wiilmg  to  go  with  him,  as  was  manifest 
when  he  ofTered  to  put  him  away,  the  boy 
cried  and  said  he  would  go  with  him  or  with 
another;  that  he  bound  himself  apprentice  to 
"Wilmore  voluntarily  at  Gravesend,  in  the  pre- 
sence of  the  mayor,  (who  testified  the  same 
thing)  and  had  lef^  the  counterpart  of  the  in- 
denture in  his  hand,  which  was  read  in  court ; 
that  he  thought  he  had  done  a  very  good  act 
of  charity,  having  bound  him  to  a  carpenter 
there,  and  so  provided  for  him  better  than  the 
parents  could.  Then  the  Lord  Chief  Justice, 
|[Pemberton]  summed  up  the  evidence,  speak- 
ing very  well  against  the  horrid  practice  of 
Iddnappmg  chOdren,  andlefl  the  matter  very 
plain  to  the  jury  if  they  believed  the  witnesses, 
,^0  that  the  jury,  without  going  from  the  bar, 
brought  him  in  guilty  of  the  said  information,' 
and  the  court  told  diero  they  had  ^ven  a  good 
.  verdict,  Aflerwards  Walter  Rynn,  the  said 
mayor  of  Gravesend,  for  his  countenancing 
such  a  practice,  was  required  to  give  sureties 
for  his  good  behaviour,  which  he  did :  and  a 
waterman  that  was  brought  on  Wilmore's  be- 
half, being  supposed  to  have  witnessed  what 
be  knew  not,  by  the  several  contradictions  and 
imlikelihoods  in  his  evidence,  was  committed 
to  the  custody  of  the  marshal. 

*<  Oct  1683.  The  trade  of  kidnapping  young 
children  having  been  much  used  of  late,  au- 
thority has  thought  fit,  tor  the  putting  a  stop  to 
so  prodigious  a  villainy,  to  prosecute  the  offen- 
ders for  the  same,  and  accordingly  several 
have  been  prosecuted,  the  first  was  Mr.  John 
Wilmore,  who  was  long  since  convicted,  but 
never  heard  of  since  conviction ;  then  one  Mr. 
Pessigney  was  tried  for  the  same  crime,  and 
convicted  and  fined  500L  and  committfd  til) 
^yment. 


by  the  heels  ;  or  else  they  must  retnm  that 
Mr.  Wilmer  bad  essoigned  him,  which  is  car* 
ijing  him  away,  where'  the  sheriff  could  not 
find  him  ;  and  then  a  Withernam  would  issue 
against  Mr.  Wilmer,  upon  which  he  wocdd  bs 
taken  and  kept  in  prison  till  he  produced  the 
boy  :  and  no  other  return .  should  be  allowed 

'<  1683,  Jan.  The  boy  that  Mr.  Wilmore 
kidnapped  away  to  Jamaica,  and  for  which  a 
I  Homme  Replegiando'  was  issued  against  him, 
is  lately  brought  over  by  his  order." 

The  Case  of  Mr.  Dessigney  or  Dassigney, 
mentioned  by  Luttrell,  is  reported  in  T.  Bay  m. 
474,  and  2  Shower,  221.  The  laiit-named  re- 
porter was  of  counsel  for  Dassigney,  and  in 
his  argument  cited  two  ancient  and  very  curir 
ous  records,  which  I  will  subjoin  for  the  same 
reasons  which  induced  him  to  transcribe  them  ; 
the  rareness  of  the  suit,  and  the  obscurity  of 
the  law  therein : 

**  Inter  Recorda  Domini  Regis  Hichardi 
Secundi  in  Thesauro  Recept.  Sca^mi  sui  sob 
Custodia  Dominorum  Comroisaionaritfr.  The* 
sanr.  et  Camerar.  ibidem  remanent,  viz.  inter 
placita  de  tempore  Regs  Richardi  Secundi 
inter  alia  subcontinetur  ut  sequitur,  viz. 

^^  Rotulus  placitorum  coram  Domiuo  Rege 
apud  Winton"  which  (sir  Bartholomew  Shower 
observes)  must  be  the  court  of  King's-bench 
held  then  in  fact  before  the  king ;  as  the  style 
remains  now  at  this  day  '*  ubicunque  tunc  f  ueri- 
mus  in  An^Iia,"  wheresoever  the  king  then  was) 
"  de  TerminoSancti  Hillarii  Apno  Regni  Regb 
Rich.  2.  Sextodecimo.  W.  Cloftom." 

Adhuc  de  Termino  Sancti  flillar. 

Oornub.  ts.  Dominus  Rex  mandavit  Yioe- 
com.  Cormib.  breve  suum  Clausom  in  Imbc 
verba:  Richardus  Dei  Gratia  Rex  Angheeet 
Francise  et  Dominus  Hibemie  Viceoom.  Cor- 
nub.  saint.  Cum  pluries  tibi  pneoepimus  ijnod 
juste  et  sine  dilatione  replegiari  facias  David 
Tregoyes  quern  Thomas  de  fielio  Campo 
Comes  Warr.  et  Michael  Trewynndeck  cepe- 
mi«t  et  captum  tenant  (ut  dicinir)  nisi  captus 
esset  per  speciale  pmceptum  nostrum  vel  ca- 
pitalis  Josticiarii  nostri  vel  pro  morte  hominis 
vd  pro  Foresta  nostra  vel  pro  aUquo  alio  recto 
quare  secund.  consuetudinem  Anglite  non  sit 
replegiabiUs  vd  tu  ipse  esses .  coram  nobis  in 
Crastino  Animarum  ultime  preeterito  ubicunque 
tunc  essemus  in  Angha  ostensurus  quare  man- ' 
data  nostra  preed.  toties  tibi  inde  dhrecta  exeqoi 
contempsisti ;  Tuque  ad  diem  ilium  nobis  re- 
toman,  quod  proed.  David  elongatus  fuit  extra 
ballivam  tuam  per  prsed.  Thomam  de  Belk> 
Campo  et  Michaelem  Trewynndeck  ad  loca. 
ignota  ita  quod,  visum  pned.  llavid.  habere  non 
potuista  sic  nee  corpus  praed.  David  habere  non 
potuisti,  sic  nee  corpus  prsd.  David  replegiari 
fecisti,  £t  Ideo  tibi  pnecipimus  qnodoorpos 
prad.  MichaeUsin  Withemamio  capias  et  eum 
salvo  et  secure  in  prisona  nostra  custodiie  facias 
quouaque  pnad.  David  juxta  lenorem  manda* 
KHTum  oofitror.  predictor,  tiki  piivies  inde  di*» 
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than  out  of  those  two,  and  if  thev  did  not  make 
one  ot' those  two  returns,  they  snould  betcom-^ 
mittei],  Now  if  the  law  be  so,  the  court  must 
be  innoceot,  but  the  law  oug'ht  then  to  he  re- 
formed in  that  particular  ;  but  if  the  law  was 
not,  as  I  think  it  is  not,  I  think  Mr.  ^Yilmer 

rectorum  replegiari  Toluit  prsBcipimusq;  etiam 
tibi  omnia  bona  et  catalla  terras  et  tenement, 
praed.  Comitis  in  |>aUiva  tua  in  man  us  nostras 
seisiri  faceres  et  ea  salvo  et  secure  custodire^ 
quous^ue  praed.  David  perniittere  replegiari 
Toluent,  tt  qualiter  prxcepta  nostra  praid. 
fueris  execiitus  constare .  facias  nobis  a  die 
Sancti  Hillarii  iu  qiiindecini  dies  ubicunque 
tunc  fuerimus  in  Angflia;  Ut  ulterius  super 
premissis  facere  valeamus  prout  de  jure  et  se- 
cundum legem  et  consuetudinem  rej^ni  uostri 
Angliae  fore  vidorimua  faci 'nd.  Et  habeas  ibi 
tunc  hoc  breve  Teste  W.  Cloptrm.  apud  Ebor* 
nono  die  Novcmbris  Anno  regtai  dccimo  sexto. 
Indorsamentum  ^usdem  brevis  sequitur  in 
liaec  verba;  Quoad  capiend.  Michaelis  prsd. 
infraacript.  et  eum  ad  Custodiam  faciend.  in 

Sisona  nostra  quousque  replegiari  voluerit 
avid  Trcgoyes  et  ad  seisiri  faciend.  in  manum 
Testram  omnia  bona  et  catalla  terras  et  tene- 
nient.  Thorns  de  Hello  Campo  Comitis  Warr. 
infraacript.  et  ea  salvo  et  secure  custodiend. 
inde  nihil  actum  est  ad  prsesens,  quia  Dominus 
Hex  mill!  mandavit  breve  suum  de  supersedend. 
intenni,  ciujiis  brevis  dc  executione  istius  brev^ 
ulterius  faciend.  supersedi ;  et  est  breve  dc  su- 
persfdend.  huic  brevi  coosut.  Quod  quid«m 
Drove  sequitur  in  horn,  verba  Richardus  Dei 
Gratia  Rex  Angliro  et  Francis?  ct  Dominus  Hi- 
bemis,  Vicecom.  Corniab.  saliitem,  cum  plii- 
ries  tibi  pnecepimus  quod  juste  et  sine  dila- 
tione  replegiari  faceres  David  Tregoyes  quern 
Thomas  de  Bello  Campo  Comes  War.  et  Mi- 
chael Trewjruueleck  ceperuntet  captum  tenent 
lit  dicitar  nisi  captus  sit  per  speciale  prascep- 
tum  nostrum  vel  capitalis  Justiciarii  nostri  vel 
pro  morte  hominis  vel  pro  Foresta  nostra  vel 
pro  aliquo  alio  recto  qua  re  secundam  consuetu- 
dinem regni  Angluc  non  sit  replefifiabiii&  Tel 
rausam  nobis  signiiices  qitare  mandatum  nos- 
tram  alias  tibi  inde  direct,  exequi  non  potuisti, 
ac  tu  nobis  significaveris  quod  pned.  David 
eloDgatus  fuit  extra  balliram  tuam  per  predict. 
Comitem  et  Michaelem  ad  loca  ignota  ita  qiiod 
Visum  pVaedict.  David,  habere  non  potuisti,  sic 
nee    corpus  praed.    David,  replegiari  fecisti, 

-  kuper  quo  per  breve  nostrum  de  Judjcio  tibi 
prfficepimus  quod  corpus  pracdicti  Michaelis, 
■i  inventus  fuit  in  belliva  tua  caperes  in  Wither- 
namio  ac  omnia  terras  et  tenement,  bon.  et 
catalla  praedict.  Comitis  in  balliva  tua  in  ma- 
num nostrum  seisiri  ac  ea  salvo  custodiri  ncc- 
non  corpus  praed.  detineri  faceres  quousque 
praed.  David,  secundum'  legem  et  consuetu- 
dinem i-egni  nostri  Angliae  replegiari  possesi 

juxta  tenorem  inandatoriim  uostrorura  tibi 
priusinde  direct.  Et  qiialiier  mandat.  nos- 
trum fuisses  execu^us  sciri  faceres  nobis  a  die 

-Sancti  Hillarii  in  quindecim  dies  proxime 
futur.   ttbicuxi<[ue   tunc  fuefimus  iu   Aiiglia 


iand  the  nation  had  great  injustice  done  them; 
for  it  was  quickly  seen  what  the  mischief  of 
that  judgment  was,  and  therefore  it  waa  endea- 
voured to  be  reformed  by  an  act  of  kin^  and 
council  afterwards.  First,  I  say,  it  is  fawfiil 
for  a  master  to  covenant  with  a  servant  to  serrs 

ST  Uteras  tuas  sigillat.  Jamque  Jobinncf 
autre  de  Com.  Gloucest.  Clericus  et  Rogcros 
Ulbaren  de  Com.  Warr.  coram  nobis  in  Can- 
celiar.  nostro  personalit.  constitoti  manaoe- 
perunt  viz.  uterque  eorum  corpus  pro  corpoce 
ac  sub  poena  trescentar.  Ubrar.  pro  praefat. 
Comite  et  Michaele  quod  ipsi  praefat.  Daviit 
in  Curia  nostra  coram  nobis  ad  quindena  prae- 
diet,  ubicunque  tunc  fuerimus  in  Anglia  ad  fa- 
ciend. et  recipiend.  quod  Curia  nostra  considera- 
verit  in  haec  parte  praeceptum  habebunt  et  pa* 
ratum,  quas  quidem  trescentas  libras  iidem 
manucaptores  de  terris  et  catallis  gus  ad  opus 
nostrum  levari  coacesser.  si  itlem  David  coran 
nobis  ad  diem  praedict.  non  venerit  in  forma 
supi*adict.  Idco  tibi  j>raacipimus  quod  caption. 
Corporis  praedict.  Michaelis  ac  seibinam  terrar. 
et  teuementor.  honor,  et  catallor.  praed.  Comi- 
tis iu  mauum  nostrain^occasione  praed.  faciend. 
interim  supersedeas,  Etsi  ipsum  Michaelem  ea 
occasione  ceperis  tunc  ipsum  a  prisona  qua  sit 
detent,  si  ea  occasione  et  non  aJia .  delinest.  m 
eadem,  interim  deliberari  ac  manum  nostrani  • 
terris  et  tencmcntis  bonis  ct  catallis  praed.  Cp- 
mitis,  si  per  te  occasione  praed.  et  uon  alia 
capta  sunt  in  manum  nostram,  interim  amoveri 
facias  per  manucaptionem  siipradict.  Et  habe^ai 
coram  nobis  tunc  hoc  breve  Teste  meipso  apud 
Ebor.  24  Novembris  Aunov  Regni  16". 

Ad  qucm  diem  coram  Domino  Rege  apud 
VVinton  venerunt  praedict.  Comes  ct  Alicbael 
in  propriis  personis  suis,  et  hie  in  Cur.  prae- 
fatum  David,  duxerunt  et  Cur.  hie  deUberave- 
runt. 

Et  praed.  David  instantcr  in  propria  pcrmna 
sua  queritur  quod  praedict.  Comes  et  Michael 
simul  cum,  &c.  die  Mailis  proxime  ante  testum 
Sanctae  3Iariae  Vir£::iuis  Aiino  Rcgni  Re^  16. 
ipsum  David,  apud  Tregoyes  iu  Com.  praod. 
ceperunt  imprisonaverunt  et  ipsum  extra  Co- 
mitatum  praed.  duxerunt  Et  in  pribona  detinu- 
erunt  a  praedict.  Die  Martis  usque  ad  prcfat. 
quiudona  Sancti  Hillarii  unde  dicit  qnud  dete- 
riorat.  est  et  dampuum  habct  ad  valenciam 
duarum  mille  Ubrar um  et  inde  producitsectun, 
5cc. 

Et  praed.  Comes  dicit  quod^iraed.  David,  res* 
pondere  non  debet  quia  dicit  quo<l  idem  D^vid 
est>iativusipsius  Comitis  pertinens  ad  A^ane- 
rium  suum  de  Camaut  In  Comitatu  pr^ed.  et 
quod  ipse  et  omues  Anteccssorls  >iui  Domini 
Manerii  praed.  a  tempore  quo  non  extat  me- 
moria  seisiii  fueruntde  praedict.  David,  et  Ante- 
cessoribus  suis  ut  de  nativis  suis  tanquaiii  per- 
tineutihus  ad  manerium  suum  praedict.  et  petit 
Judicium  si  praed.  David,  in  hac  casu  rcspon* 
dere  debeat,  &c. 

Et  praedict.  Michael  defendit  omnem  injuriam 
et  quicquid,  &c.  et  dicit  quod  praedict  David 
est  nativus  praed.  Comitis  pertinens  ad  5Ia« 
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liim  beyond  sea ;  in  the  next  place,  it  is  lawiiil  ^  a  writ  of  Homine  Repleg^ando,  if  it  should  be 
£>r  a  master  to  send  his  servant  beyond  sea    sued  out  ajgfaiust  such  master  for  a  servant  so 
according  to  such  agreement.    And  if  both 
these  propositions  be  true,  as  I  tliink  no  man 
will  say  they  are  not,  it  is.  a  natural  consequence 


sent  beyond  sea,   \Vhicb  may  indemnify  this 
master  in  so  doing ;  and  that  retiun  can  be  no 

other  than  the  special  matter,  whicfh  in  this  case 
to  say,  that  the  law  hath  provided  a  return  upon ,  was  refused  to  be  accepted.    It  is  no  argument 


nerium  suum  de  Carnaut  in  Com.  praedict.  et 
quod  idem  Comes  et  omnes  antecessoris  sui 
X>omini  Manerii  praedict!  a  tempore  quo  non 
extat  memoria  fuerunt  seisit.  de  pi-aedict. 
David,  et  antecessoribus  suis  ut  de  Nativis  suis 
tanquam  pertinentibus  ad  manerium  suum  prae- 
dict. £t  pro  eo  quod  idem  David  fuit  rebellis  et 
sejusticiari  noluit  per  ministros  Domini  Co- 
mites  idem  Michael  ut  serviens  ejusdem  Co- 
mitis  et  per  praeceptum  Domini  Comitcs  ip- 
Bum  Dand.  cepit  et  imprisooavit  prout  ei  bene 
licuit,  et  pe(^  Judicium  sipraed.  David  acti- 
onem suam  fried,  in  hac  casu  vei'sus  eum  ma- 
uutenere  debeat. 

£t  idem  Da^id  dicit  quod  ipse  est  liber  homo 
et  liberae  conditionis  et  non  Nativus  dicti  Co- 
mitis  prout  praedict.  Comes  et  Alichael  sup- 
ponunt.  £t  de  hoc  ponitse  super  patriam,  et 
praedict.  Comes  et  Michael  similiter,  &c. 

Ideo  veniat  inde  Jurata  coram  Domino  Rege 
a  Die  Paschae  in  tres  septimanas  ubicunque, 
6cc.  Etqui  nee,  &c.  Idem  dicsdat.  est  partibus 
praedict.  <&c. 

Et  super  hoc  veniunt  Johannes  Treverlyn 
Johannes  Tremarraui  Uogerus  Inyll  et  Tho- 
mas  Polsone  omnes  de  Cum.  Comiib.  et  ina- 
nuceperunt  habcnd.  Corpus  praetl.  David, 
coram  Domino  Rege  ad  praefatnm  Terminum 
et  sic  de  die  in  diem  quousqac,  <Scc.  £t  quod  idem 
l>avid  prosequi  debeat  pracd.  placitum  modo  et 
festino  (sine  collusione  fraiide  et  tardatione) 
quo  poteret  in  propria  pei*sona  sua  dc  die  in 
diem  versus  diet.  Coniitem  et  IMichaelem  de 
praed.  Captione  corporis  sui  quousque  placitum 
inter  ipsos  inde  terminctur,  £t  si  return.  Cor- 
{locis  praed.  David,  dicto  Comiti  adjudicetur 
super  placito  praed.  quod  tunc  idem  David  ad 
possessionem  ip^ius  Comitis  sc  reddat  et  liberabit 
nic  in  Cur.  per  pracd.  manucaptores  tauquam 
nativus  ipsius  Comitis. 

£t  iidcm  manucaptores  recognovcrunt  se 
Haercdes  etexecutores  suosteneri  solvere  praed. 
Comiti  et  haeredibus  suis  exceut.  Marcas  Ster- 
lingor..  si  praed.  David  et  manucaptores  sui 
praed.  omnia  et  singula  non  feceret  vel  facqrent 
Tel  quod  idem  David  aliqtiid  fecerit  in  contrar.  ali  - 
quorum  praed.  pra^missor.  et  pracd.  manucapt. 
et  quilibit  eorum  per  se  concessit  ^uod  praed. 
summa  sexcentar.  Marcar.  de  terris  et  catallis 
suis  fieri  possit  per  Vicecom.  et  pracfato  Comiti 
et  Haeredibus  suis  liberari,  &c.  £t  simili- 
ter iidem  manucaptores  manucejierunt  quod 
praed.  David  se  bene  gesserit  erga  Domi- 
num  R<^'em  et  populum  suum  et  praecinue 
£rga  ministros  et  tenentes  praed.  Comitis, 
quod  eis  non  infen'et  per  se  nee  per  alios 
suo    procuramento  alLquod    malum  de    Cor- 

rribus  suis  sub' pcenasupradict.  £t  A.  B.   C 
D.  pro  praed.  Comite  et  Michaele  quod  ipsi 
poF  se  nee  per  alios  per  eorum  procurationem 


non  impedient  uec  aliquis  eorum  impediet  praed. 
David,  quin  ipse  prosecutionem  suam  praed. 
legitime  modo  prosequi  possit  quoqdomodo  sub 
poena  centum  librar.  &c. 

£t  continuato  inde  processu  inter  praed. 
David,  et  praed.  Comitem  et  Michaelem  per 
jurat,  posit,  in  respect.  coraAi  Domino  Rege 
usque  a  Die  Pajtchae  in  unum  mensem  Anno 
Regni  Regis  Ricbardi  Secundi  decimo  septimp 
ubicunque,  &c.  pro  defectu  jurat',  &c. 

Ad  quem  diem  coram  Domino  Rege  apud 
Westm,  venit  praed.  David  in  pixipria  per- 
sona sua  per  manucaptionem  suam  praed.  Et 
praed. '  Comes  et  Michael  in  propriis  personis 
suis  similiter  veniunt  et  jmat.  veniunt  qui  tarn 
de  Assensu  praed.  David,  quam  pi-aed.  Comitis 
et  Michaelis  ad  hoc  electi  triati  et  jurat'  dicuht 
super  Sacrainentum  suum  quod  praed.  David 
est  liber  Homo  et  liberae  conditionis  et  ndti 
Nativus  praed.  Comitis  prout  praed.  David 
Tregoyssuperiusallegavitet  assidun't  damj)na 
occasione  praed.  ad  quadragint  libras,  &c.  Et 
super  hoc  consideratum  est  quod  praed.  Dav^d 
recuperet  vci*sus  praed.  Comitem  et  Michaelem 
dampnasua  praed.  supeiius  per  jurat,  praed. 
ad  40  Libras  taxat.  et  quod  praed.  Comes  et 
Michael  capiantur. 


m 


Inter  Recorda  Domini  Re^^s  Car.  2.  *.. 
thesauro  recept.  Scacc.  sui  sub  custodia  Do-" 
minor.  Commiss.  ibidem  remanent,  viz.  int^r 
placita  de  tempore  Regis  Henrici  quarti  inter 
alia  sic  continetur  ut  sequitiir,  viz. 

Rotulus  placitor.  coram  Domino  Rege  apud 
Westm.  de  Termino  Sancti  Michaelis  Anno 
Reg^s  Hen.  4.  post  conq.  5^  Will.  Gascoigne. 

Adhuc  de  Termino  Sancti  'Michaelis.  W. 
Gascoigne  In  dorso. 

Devon,  ss.  Dominus  Rex  mandavit  breve 
suum  clausum  iii  baec  verba  Henricus  Dei 
Gi-atia  Rex  Angliae  et  Franciae  et  Dominus 
HibemiaeVicecom.  Devon,  saiiitem.  Cum  plu- 
ries  tibi  praecepimus  qliod  juste  et  sine  dilati- 
one  replegiari  faceres  tVillielmum  filium  Adae 
Scutt  quem  Simon  Bi^t  et  Johannes  (ilius  ejus 
ceperunt  et  daptuni  tenent  (ut  dicltur)  nisi 
captus  sit  per  speciale  mundatum  nostrum  vel 
Capitalis  Justiciarii  nostri  vel  pro  morte  ho- 
miuls  vel  pro  foresta  nostra  vel  pro  aliouo  alio 
recto  qiiare  secund.  consuetud.  Anghae  non 
sit  replegiubilis ;  vel  tu  ipse  fuisses  comm  nobis 
a  dieSanctaeTrinitatisinquindecim  dies  ultime 
preterit,  ubicunque  tunc  fuissemus  in  Angliifie 
osteosurus  quare  mandata  nostra  praed.  toties 
inde  tibi  direct,  exequi  tu  contempsisti,  Tiiqiie 
ad  diem  ilium  nobis  retornan.  quoil  praed. 
breve  adeo  tarde  tibi  libertat.  fuit  quod  uuUam 
executionem  inde  fieri  potuisti  propter  tem- 
poris  brevitatem  et  quod  nulla  alia  brevia  dc  te» 
plegiaado  praed.  Wllliehnum   tibi  veneoiat 
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tbal:  DO  such  return  is  ever  read  ofin  ajiy  book : 
Jbr  the  Jaw  hath  detennined,  that  some  returns 
are  good,  and  others  bad ;  yet  it  hath  not  said, 
what  are  all  the  good  returns  which  may  be 
made  on  an  Homine  Replegfiando  ,  and  the 
sheriff  is  no  more  confined  to  returns,  than  a 
inan  in  the  pleading  of  his  case,  which  my  lord 

ante  receptionem  diet,  brevis  ;  Ideo  tibi  praeci- 
pimus  quod  juste  ^  sine  dilatione  replegiari 
fticias  praed.  Willielmum  filium  Adae  S;utt 
quern  prae&t.  Simon  Britt  et  Johannes  filius 
ejus  oeperunt  et  captum  tenent,  ut  dicitur,  nisi 
€a{)tus  sit  per  special^  praeceptum  nostrum  rel 
Capitalis  Justiciarii  nostri  velpro  morte  hominis 
Tel  pro  foresta  nostra  vel  pro  aliquo  alio  recto 
quare  secundum  consuetud.  Angliae  non  sit 
reple^abiUs  vel  tu  ipse  suis  coram  nobis  a  Die 
Sancti  Michaelis  in  quindecim  dies  ubicunque 
tunc  fuerimus  in  Anglta,  ostensurus  quare 
mandata  nostra  praed.  toties  tibi  direct,  exequi 
Gontempsisti,  £t  habeas  ibi  hoc  breve  Teste 
l^illielmo  Gascoigne  apud  Weetmonasterium 
SO.  die  Junii  anno  i*egni  nostri  quarto. 

Ad  quern  quindena  Sancti  Michaelis  coram 
Domino  Rege  apud  Westmonasterium,  Vice- 
eom.  Devon,  retom.  quod  praed.  VVillielmus 
filius  Adae  Scutt  amotus  est  et  elon^t.  extra 
balKvaro  suam  per  praed.  Simon  Britt  et  Jo- 
hannem  filium  ejus  in  Ck>m.  Somerset  quare 
de  ipso  Wiliielmo  replc^and.  juxta  formam 
diet,  brevis  adtune  nihil  mcere  potuit* 

.  Ac  ex  parte  praed.  Willielmi  filii  Adae 
Scutt  in  Curia  Regis  coram  ipso  Rege  suffici- 
enter  testatum  est  quod  praed.  Simon  et  fiiius 
ejus  praeA.  latitant  et  discurrunt  '  in  Co- 
mitatu  Somerset. 

£t  Ideo  praeceptom  et  vioecom.  Somerset 
quod  Corpora  prsd.  Simonis  et  filii  ejus  in 
yiTithemamio  capiat  et  eos  salvo  et  secure  cus- 
todiri  faciat  qupusque  iidem  Simon  et  Johannes 
filius  ejus  prsfat.  Willidmum  filium  Ade 
Scut  replegiari  voluerint  £t  qualiter,  6cc.  con- 
.atare  fiatcjas,  &c. 

Posteascill.  S2o  die  Janaarii  Anno  Regm 
Pom.  Regis  nunc  quartd  coram  Domino  Rege 
apud  Westmonasterium  veniunt  Willielmus 
Pawlet  et  Simon  Britt  Jun.  de  Com.  Somerset 
et  Johannes  Halse  et  Thomas  Prowse  de  Com. 
Devon,  asserantes  diet.  Vicecom.  Somerset 
corpus  praefat.  Simonis  Britt  occasione  praed. 
pepisse  et  ipsum  in  prisona  Domini  Regis  sub 
custpdia  ejusdem  Vicecom.  fore  detent,  et  ma- 
nuceperunt  habend.  corporis  ])rad.  Simonis 
Brit  coram  Domino  Rege  ad  preefiit.  Term,  et 
quilibet  eorum  sub  pcena  40/.  quam  quidam 
aummam  quilibet  eorum  manucapt.  separatim 
cogo.  de  terris  et  catalljs  suis  ad  opus  Domini 
lR%is  fieri  si  contingat  ipsos  corpus  pnefat. 
Simonis  Britt  coram  Dommo  Rege  ad  pnefat. 
Terminum  promptum  non  habere  iA  faciead. 
quod  Curia  Domini  Regis  consideraverit  in 
£ac  parte,  £t  petunt  breve  de  supers^eas 
prafat.  Vicecom.  direct,  de  non  detinendo  ul- 
terius  corpus  pred.  Simonis  in  prisona  Douuni 
J^egis  occasione  praedicta. 

£t  eis  cpQceditur,  &c 


Coke  says  may  vary  according  to  .the  natare  of 
his  case ;  and  yet  tne  law  ham  said  what  is  a 
g)ood  pl^  and  wiiat  a  \bA  one,  but  hath  not  ex- 

firessed  all  the  good  or  bad  pleas.    And  tbere- 
bre  it  is  no  ai^fument  against  such  a  retan, 
that  no  precedent  of  h  can  be  found,  it  ii 
enough  that  no  judgment  can  be  prodooed 
against  it ;   and  the  reason  of  both  may  lie, 
that  the  ca.se  never  happened  befofe,  oat  is 
to  say  that  never*  any  person  was  so  mafi- 
cious  before,  as  to  sue  out  an  Homine  Be- 
plegiando  against  a  master  for  a  semuit  sent 
by  agreement  beyond  sea ;  and  returns  must 
be  varied  according  to  the  case.    P^baps  n> 
precedent  can  be  found  of  a  ietani  on  tbat 
writ,  that  the  person  sought  for  isdesd:  yel 
all  persons  will  agree  it  is  a  g^ood  retora,  it  is  ao 
in  replevin  of  cattle^  and  even  that  enmple 
falsines  the  doctrine  of  the  court,  that  there  are 
but  two  returns  on  that  writ  allmvable  by  bnr. 
It  is  not  an  argument  for  disalklnng  the  return 
that  the  person  sent  beyond  sea  was  a  child  not 
capable  of  making  such  a  contract  (though  I 
believe,  if  the  matter  were  looked  into,  be  was 
of  age  so  to  do),  for  nothing  of  that  doth,  ar 
can  appear  in  the  writ  or  return  :  it  rtaads, 
therefore,  simply  upon  this,  whether  the  shcdff 
may  on  an  Flomine  Repk^giando  return,  that 
the  person  supposed  to  be  in  custody,  being  «f 
full  age,  was  by  mutual  agreement  sent  beyoad 
sea  by  the  person  in  whose  custody,  by  the  writ 
he  is  supposed  to  be  P  which  I  think  is  far  fnn 
a  doubt.    But  notwithstanding  all  fiiese  hard- 
ships on  Juries,  it  was  seen  to  be  plainly  in- 
possible  to  procure  any  bills  of  indictment  far 
nigh-treason,  much  less  any  persons  to  be  ooa* 
victed  on  the  like  evidence,  except  m  LoiidoB, 
where  are  some  of  the  best,  as  wen  as  the  wont 
of  men  in  the  nation ;  and  even  there  itwaswH 
to  be  done,  as  long  as  the  Juries  were  seaaiUe 
and  honest  men,  which  would  be  as  long  as  die 
election  ofsherifs  was  in  the  citiaens;  aDd,t0 
the  honour  of  the  city,  it  was  seen  diat  they 
chose  only  honest  men  to  be  thar  sherifi ;  aDil 
that  when  they  saw  the  public  safety  dqieod  ca 
honest  officers,  though  at  other  times  tfaev  had 
rather  pay  a  fine,  than  undei]g^  the  troob^  and 
cbarses  of  that  office,  yet  at  uat  time  oo  mai, 
legally  diosen,  refused  to  stand,  though  they 
were  reproached  and  punished  for  it :  aod  if 
Mr.  Box  refiised,  it  was  because  he  woold  gat 
join  with  North,  who  was  imposed  on  the  city ; 
for  which  reason  it  was  resolved  to  take  frao 
the  city   the  rig^t  of  chasing  sherifE^  hot 
by  what  means  was  not  presently  resolved  ao. 
That  the  city  might  forfeit  their  right  of 
electing,  there  was  no  ereat  doubt ;  as  if  the 
sheriffs  were  dead,  and  new  ones  were  sot 
chosen  in  a  convenient  time,  so  that  there  was 
a  defect  of  justice,  or  the  like  :  but  nothiagaf 
that  kind  could  be  laid  to  their  chaige ;  ^ 
therefore  a  new  unheard-of  matter  was  tboo^ 
on,  and  set  a-foot,  which  was,  to  make  the  aty 
forfeit  their  being  a  corporation  ;  and  beiof 
annihilated,  the  grants  made  to  them  by  the 
crown,  as  the  ri^t  of  elocting  therifb  WV) 
would  revert  to  the  crown  agiin« 
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A  Quo  Warranto   was  therefore  brought  f  Raymond,  when  alive,  was  of  the  sameopi* 
*       *■        •-•"•'        '"  -^o^     IQ    nion  ;  and  said  Setindera,  who  was  then  pas^ 

his  senses,  was  of  the  same  opinion ;  though  t 
was  told  by  one  who  was  present,  when  th^ 
two  justices  came  to  ask  his  opinion  in  th^ 
matter,  he  had  only  sense  enough  to  reproach 
them  for  tronbling    him  about  ttie  matter, 
when  they  were  sensible  he  had  lost  his  me* 
mory.     And    to   say  truth,    the    delivenng 
the    sense   of  an   absent  judge,  though   U 
hath  been  sometimes  practised,  is  not  allowable, 
for  sometimes  they  deliver  another   opinion 
than   what   the  alisent  judge  is  of.    Judge 
Withens  did  so  in    several  cases,  when  ne 
delivered  the   opinion   of  sir  Eitward   Her- 
bert, which  sir  Edward  Herbert  afterwards, 
in  open   court,  disowned :   Judge  HoIlowaV 
serv^  Judge  Pow^l  the  same  triek,  if  the  last 
said  true.    The  long  dmnding  of  the  Qno 
Warranto  had  alarmed  all  the  nation,  who  wem 
yet  quiet,  hoping  that  judgment  wouM  begfVeir 
tor  the  city,  as  some  of  £e  judges  and  cSr  the 
king's  counsel  had  given  out  it  wocild ;  bottlw 
contrary  was  resolved  on,  and  therefore' the  na-< 
tion  at  the  time  of  the  giving  the  judgment' 
must  be  amused  'with  somewhat  tise,  and  no* 
thing  so  proper  as  a  plot ;  but  there  was  diffi* 
cultyin  that  also ;  ior  if  the  pretended  ploU 
ters  should  he  acquitted,  it-  would  make  the 
matter  wocse;  and  nothing  weirid  secure  tint 
but  imposing  what  sherifis  they  pleased  xm  die 
city;  and  accordingly  North  and  lUch  being 
pitched  on,  theonetpy  a  shameless  trick,  uiS 
the   other  by  open  farce,  were  kaposed  tni 
the  city. 

Having  gained  that  point',  the  proeeedngBiit 
the  Qno  Warranto  were  much  quicker  thaa 
before,  and  two  arguments  were  only  peliiiitii^ 
ted  in  it  of  each  aide,  the  Oaeitt  fiklary  Term, 
the  other  in  Easter  Term ;  and  so  the  okse  was 
ripe  for  judgment  inlVinilr^T^nnfoUowingy 
but  must  be,  and  war  ushered  in^  widi  the  dis- 
covery of  a  pretended  ptot :  lllDch  so  amazeif 
the  naflon,  that  though  judfipneut  m  theClu« 
Warranto  was  given  two  &tys  after  tire  pre. 
tended- discotery,  nobody  took  any  notice  of  it 
for  several  moudis  after  it  was  given.  Th^ 
truth  wa^  nobody  durst  mutt^  agidnst  it,  of 
question  the  legality  of  it;  it  war  enough  ta 
have  brought  any  pertoa  biio  the  plot  to  havtf 
done  it,  it  wouM  nave  been  called  flying  in' the-' 
fhoeofthegtfreiiunetit,  9»«ctioniiig  the jthiHo^ 
of  the  nasioir,  aad  soi^hk^oflat 


i^^ainst  the  city  in  Hilary  Term,  1681, 
anew  by  what  v^arrant  they  pretended  to  be  a 
corporation,  and  to  have  tneir  privileges  men- 
tioiied  in  the  writ ;  to  which  the  city  pleaded, 
and  set  fordi  their  right ;  and  the  kin^  replied, 
and  set '  forth  sevend  matters  done  py  them, 
<9ontrary  to  the  duty  of  a  corporation :  upon 
which  there  was  a  demnrrer,  of  which  judg- 
nient  was  not  given  till  Trbity  Term  1083. 
I  will  say  nothing  of  the  ristit  of  the  pro- 
ceeding, it  having  been  largely  and  learnedly 
argued  for  the  citv  ;  but  if  the  matter  were  so 
dear  a  case,  as  the  king's  counsel  and  court 
'Would  have  it  to  be,  how  came  it  to  pass  that  in 
Henry  the  8th's  titae,  when  the  king  was  so 
earnestly  bent  on  dissolving  the  religious  cor- 
porations, in  which  the  public  iiicUnation  joined 
^ith  him,  the  doing  it  oy  Quo  Warranto  was 
not  thought  of  f  It  was  very  plain,  that  those 
pretend^  religious  did  not  observe  the  rules, 
nor  perform  the  ends  for  which  they  were  in- 
corporated ;  and  certainly  their  misdemeanors, 
i^famst  the  intent  of  their  being  incorporated, 
-were  better  causes  of  forfeiture,  than  was  the 
city^s  petitioning  for  a  parhament.  Sec.  Yet 
ihatkmg  took  other  methods  ;  he  had  formal 
conveyances  of  their  lands  from  most  of  those 
corporations  and  fonnal  surrenders  of  their 
corporations,  signed  by  every  individual  of  the 
corporaticMis,  and  those  afterwards  confirmed 
hy  act  of  parliament.  And  sure  the  late  king 
had  as  much  right  to  bring  a  Quo  Warranto 
against  Majgfd&7en  College  for  refusing,  con- 
trary to  their  duty,  to  admit  the  presid%t  the 
king  nominated,  if  the  king  had  aright  to  no- 
minate the  president  (ka  some  judges  asserted 
be  had),  as  king  Charles  the  Second  had 
against  the  city :  and  it  was  onoe  in  debate, 
tr  hether  the  proceeding  against  that  college 
should  be  by  Quo  Warranto,  or  before  the  £x- 
clesiastical  Commissioners  ?  The  last  was  re- 
solved on,  not  as  more  legator  efln?ctual,  but  as 
more  expeditious ;  in  the  otle,  the  proceedings 
being  *  de  die  in  diem ;'  in  the  other,  from 
term  to  leriA.  This  only  I  will  observe,  that 
when  the  judgment  against  the  dxy  was  givetf, 
lilrhichwas  ot  the  greatest  concern  to  the  na- 
tion ever  contested  in  any  court  of  Westminster 
Hcdl,  it  was  done  bv  two  judges  only,  and  no 
reason  of  that  judgment  rendered :  whereof 
Withins,  who  was  one,  I  thiilk,  heard  but  one 
^guiaeoit  in  the  e^se.    It  is  time,  Chey  ^d 
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28&.  The  Trial  of  Nathaniel  Thompson,  William  Pain,  and 
John  Farwcll,  at  the  Guildhall  of  London,  for  writing, 
printing,  and  publishing  Letters,  importing  that  Sir  Edmund- 
Dury  Godfrey  murdered  himself;  as  also  for  several  Falsities 
relating  to  the  said  Matter  printed  in  several  Papers,  called 
"  The  Loyal  Protestant  Intelligence  f  34  Charles  II.  a.  d. 
1682.* 


On  Tuesday  the  dOth  of.  June  1682,  before 
the  rifi^ht  honourable  sir  Francis  Pemberton, 
lord  chief  justice  of  his  majesty's  court  of 
King's- bench,  by  Nisi  Prins,  in  the  Guildhall 
of  the  city  of  London,  came  on  the  Trials  of 
Nathaniel  Thompson,  WilUam  Pain,  and  John^ 
f'arwell,  upon  an  Information  brought  against 
them  for  several  Trespasses  and  Misdemeanors 
in  writing,  printing,  and  publishing  Letters  im- 
porting that  sir  Edmundburj  Godfrey  murder- 
ed himBelf,  as  also  for  several  falsities  relating 
to  the  said  matter  printed  in  several  papers, 
called  the  Loyal  Protestant  Intelligence.  And 
tlie jurors  names  were  as  follow:  Peter  Hou- 
blon,  John  Ellis,  William  Barrett,  Joshua 
Brooks,  Gervas  By  field,  Jonathan  Lee,  George 
t^iddowes,  William  Sambrooke,  William  Ja-^ 
comb,  John  Delmee,  Samuel  Bayly,  Samuel 
{loward. 

The  IIVFORMATION. 

.  For  that  in  Hillary  term,  in  the  30th  and  31st 
years  <of  this  kind's  reign,  in  the  court  of 
King't-bench  at  Westminster,  by  a  jury  of  the 
^unty  of  Middlesex  were  indicted,  Robert 
Creen,— Gerald, t  Clerk,  Henry  Berry,  Law- 
reucti  Hill,  Dominic  Kelly,  and  Philbert  Ver  • 

'  *  From  a  pamphlet  entitled,  '*  The  Trial  of 
N.  Thompson,  W.  Pain,  and  J.  Farwell :  upon 
an  Information  esdiibited  by  the  king's  attorney 
general  against  them,  for  writing,  printing,  and 
nublishing  Libels,  by  way  of  Letters  andother 
Frints,  reflecting  upon  the  justice  of  the  nation^ 
in  the  proceedings  against  the  murderers  of  sir 
{Idmuhdbury  Godfrey,  at  Guildhall,  on  Tues- 
day June  the  2(>th,  1682.  Where  after  a  full 
Dearing  they  were  convicted :  Tofl^ether  with 
an  Account  of  several  Affidavits  read  in  his  ma- 
jesty's court  of  Kin^'s-bench  and  other  matters 
at  the*  time  of  their  receiving  Sentence.  To 
which  is  added  by  way  of  Appendix,  Several 
other  Affidavits  which  nirther  confirm  the  tes- 
timony of  Mr.  Prance,  given  upon  the  Trial  of 
Green,  Berry  and  HiU  about  that  murder,  with 
some  observations  touching  the  said  Thommjon, 
Farwell  and  t^in.  London :  Printed  for  Tho- 
mas Simmons  at  the  Princes  Arms  in  Ludgate 
Street,  1688. 

*  I  do  appoint  Thomas  Simmons  to  print  the 
<  Trial  of  Nathaniel  Thopipson,  William  Pain, 

*  and  Johii.  Farwell,  and  that  no  otherf  presume 

*  to  print  the  same.  Fa.  Pembebton.  Jaly  the 
« 8th,  1688.' 
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natt ;  for  that  they  by  the  instigation  of  the 
Devil,  &c.  the  18th  of'October,  in  the  SOth  vear 
of  this  kingf's  reign,  at  the  parish  of  St.  'Auj 
le  Strand,  in  the  couiity  of  Middlesex  aforcsud, 
with  force  and  arms,  in  and  upon  sir  Edmund- 
bury  Godfrey,  kt.  in  the  peace  of  God  abd  the 
king  then  and  there  being,  feloniouslv,  wilfully, 
and  of  their  malice  aforethought,  did  make  in 
assault,  and  kill  and  murder  him  in  this  maa- 
ner,  viz.  Green  did  fold  and  fasten  a  linen 
handkerchief  about  his  neck,  and  therewith 
choaked  and  strangled  him,  of  which  choaking 
and   strangling  ho  instantly  died:    aod  the 
others,,  viz.  Gerald,  Berry,   Hill,  KeUy  and 
Vematt,  were  present,  aiding,  abetting,  oom- 
forting,   assisting    and   maintaining  the  sai^ 
Green  to  kill  and  murder  the  said  sir  Edmund- 
bury  Godfrey  in  form  aforesaid ;  and  so  they 
the  said  Green,  Gerald,  Berry,  Hill,  Kelly  aod 
Vematt  in  manner  and  form  aforesaid,  him  the 
said  sir  Edmundbury  Godfrey,   feloniouslr, 
wilfidly,  and  of  th^ir  malice  amrethought,  md 
kill  and  murder,  agabist  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity :  to  which 
indictment  sdHerwards,  the  said  term,  the  said 
Robert  Green,  Henry  Berry,  and  Lawrence 
Hill  severally  pleaded,  Not   Guilty,  and  pot 
themselves  upon  the  country ;  and  after  in  the 
said  term  of  St.  Hillary,  m  the  said  court  of 
King's-bench  at  Westminster,  for  the  lelony 
and  murder  aforesaid,  by  a  jui^  of  their  countiy 
in  due  manner  were  tried,  and  thereof  lawfully 
convicted  and  attainted,  as  bv  the  record  thereof 
in  the  said  court  of  KiD^Vbench  at  West- 
minster remaining  more  fully  appears  ^  whioh 
said  Robert  Green,  Henry  Berry  and  Lawresee 
Hill,  were  afterwards  executed  and  suffered 
death,  according  to  the  form  and  effect  of  the 
judgment  and  attainder  aforesaid.    And  where- 
as one  Miles  Prance,  upon  the  trial  of  the  in- 
dictment aforesaiid.  was  produced  a  witn^iss  and 
sworn  for  the  king^  and  i^ve  material  evident 
against  the  said  Green,  Berry  and  HiU,  to 
prove  them  guilty  of  the  felony  and  muider 
aforesaid:  and   one  William    fiedkie,   Joha 
Brown,  Elizabeth  Curtis,  Zachary  Skilbmie, 
and    Nicholas    Cambridge,    upon    the  trial 
aforesaid,  were  witnesses  in  like  manner  pro- 
duced and  sworn  for  the  king,  and  gave  diveff 
material  evidences  against  the  siud  GreeOf 
Berry  and  Hill,  to  prove  them  guilty  of  tht 
said  felony  and  mivder.    And  whereas  ala9 

the  said Gerald,  Robert  Green,  Lawvenee 

HiU,  Dominic  Kelly,  and  Philhert  Vematt,  at 
the  time  ^  the  fekmy  and  aur4«  atoM^ 


VMreFifiaiBf  and  nmiotaiiicia  of  dMBoauBii 
wamitopas :  and  the  aoid  -■ — >■  Qemld,  Do» 
mmie  Kelly,  and  Pfaalbert  YaBiaU  have  fled, 
i^id  mol  yet  Appcaoed  to  the  said  indietooieiit. 
^d  wheraas  luao  by  the  eoroner^  ioqueat 
takea  upon  the  view  of  the  body  of  the  said  sir 
Edflsundbury  CkAifiiev  l3riii|r  dead  hcfore  Ji>bn 
Caapcr,  gfouL  one  or  the  coroners  of  the  said 
cHUuity  <?  Middlesex,  by  the  oalha  af  honest 
^nd  lawlbl  men  of  die  same  oounty,  al^re  the 
nninher  of  twe^ye  pemons,  it  was  found  that 
certain  Buddhctors  unkncww,  frlonioaflly,  and 
of  their  maiioe  prepense,  him  the  said  sir  £d- 
dinndbory  Godfrey  did  straarle  and  ohoafc,  of 
vhidi  he  died./  ^Pbe  said  Na&aniel  Thonip- 
mtn,  WiDiam  Pain  and  John  Farwell,  veil 
luMywing^  the  premiaaes,  and  heinic  persons  de- 
"viKahly  aiected,  devising,  jnractinn4f,  and  with 
40  ^eir  strenffth  inteadinfi^  the  peace  .and 
<;o«UBiiQo  tranqnulity  of  this  kin^oni  of  Buff- 
land  to  distnih,  saia  as  mueh  as  in  them  lav  the 
-due  course  of  ^  Isw  to  destroy,  and  subvert 
atid  elude,  and  ^e  justice  of  this  kingdom  of 
Bagland  to  defiime  and  seandayze,  and  aa  well 
the  said  Miles  Prance,  WiUiam  Bedloe,  John 
Brown,  £liaabetii  Cnrtis,  Zachary  SkHlarne, 
DJf ichahka  Cambridge,  as  the  said  John  Cooper, 
and  the  honest  and  lawftd  men  sworn  upon  in- 
quesfe'sitbrsBaid,  upon  view  of  the  body  afore- 
auAi  ta  bring  into  the  jipreatest  hatred,  can- 
tempt,  and  vde  esteem  wwi  all  the  king's  siib- 
j^olEi,  and  tsi  deter  the  kin^s  subjects  from 
finding,  detecting,  and  proving  the  designs  of 
Papists  against  our  lord  the  king,  and  tl^  true 
rdig^n  now  by  law  established,  and  impioualy 
and  wkkedly  devisin^^  and  intending  them  the 

Mul Geraiil,  Dominick  KeUy,  and  PhiUbett 

Tematt,  from  undergoing  the  pains  and  aui  • 
tenoes  by  law  upon  tnem  to  be  mflicted,  for  the 
npurder  aforesaid,  and  to  aid  and  assist  them  ^al- 
thougb  they  be  Guilty)  to  be  found  Not  Gudtv 
llMreof ;  and  to  deceive  and  beguile  the  king's 
anlgectB  in  the  premises  with  thiar  false  affirma- 
tions and  arguments,  and  cause  and  procurethat 
it  should  be  helieved  and  esteemed,  that  the  said 
€h»en.  Berry,  and  HiU,  the  persons  for  themur- 
der  of  the  said  sir  Edmundhury  Godfrey  as  afore- 
said, convicted  and  ei^ecuted,  had  been  convicted 
and  executed  unjustly  ;  and  that  the  said  sir 
Sdmundbury  Godfrey  was^Wo  de  te^  and  him- 
self had  feloniously  murdered.  They  the  said 
Thompson,  Pain  and  Farwell,  their  most  im- 
jdous,  wicked,  and  diabolical  intentions  to  ful- 
fil and  perfect  afWrwanls,  to  wit,  the  23d  of 
February,  in  the  34th  year  of  the  reign  ot'  our 
BOW  sovereign  lord  the  king,  at  the  parishof 
St.  Mary  1e  Bow,  London,  with  force  and  arms, 
^.  faisely,  unlawfully,  luguatly,  wickedly,. 
and  diabolically,  made,  composed,  and  caused  to 
bafriated,  aceitain  false,  acandalous,  and  de- 
lamatoiy   Libel,  entitled,  <  A  Letter  to  Mr. 

<  Miles  Prance  in  reiatioD  to  the  murder  of 
*  sir  Edmnndbmy  Godfrey :'  In  which  said 
Libd.  aaaongat  other  thing's,  it  is  contained  as 
MIowa,  *  Aad  heanag  that  the  Coroner's  Jpry 

<  or  laquaat  weia  first  of  opinion,  and  ac*- 
%OQedi|igly.dseisiitd,hs  was^<^  Ji^  md  that 

you  VIII. 


IL  iH^^JbrmfttULOeU.  .       Itm 

<  there  iraailiucb  art  andakiUiscdtopDoaNr 

*  then*  verdict  to  the  oontvary,  oMre  partMaslarfy 

<  the  refiiainfi^af  the  bady,  at  their  instaaoe  wuk 

*  reauest*  la  he  opened*'  And  in  another-  plaoa 
of  the  same  Libal,  it  is  further  coutaibad  as 
fidlows,  '  They  say,  that  if  a   man  or  any 

othjBT  creature  be  strangled  or  hanged,  and 
his  body  cold,  and  the  Uood  settled  in  the 
veins  (as  he  must  needs  be,  if  your  evidciice 
be  true)  (meaning  the  evidence  of  the  said 
Miles  Fniooe)  run  twenty  swords  through 
such  a  body,  not  one  drop  of  blood  will  come 
eut;  bat  on  the  contrary,  his  body,  when 
found,  was  full  of  Uood,  in  so  much  that 
(over  ami  above  the  cakes  or  great  gobbets  of 
congealed  putrified  Mood  fouad  afterwards  iii 
Ids  aloatb^  the  constable  when  he  pulled  the 
sword  out  of  his  body,  it  crashed  against  hiB 
back  bone,  and  gobbets  of  blood  and  waM 
gushed  or  gabbled  out  of  that  wound  in  abun^ 
danee,  not  onlv  in  that  very  place  where  the 
sword  was  pulled  out,  but  in  aU  his  passage 
to  the  White-house ;  .especially,  there  where 
his  body  was  lifted  over  two  high  stumps,  and 
also  when  he  was  laid  upon  the  table,  the 
blood  and  water  so  issued  out  of  that  wound^ 
that  it  run  from  off  the  taUe  upon  the  floor, 
and  from  thence  into  the  cellar :'  So  that  they 
do  aver,  that  that  wound  that  he  received  by  diat 
sword,  must  of  necessity  be  the  canse  of  his 
death.  And  in  another  part  of  the  same  hbal, 
it  is  further  contained  as  follows,  *  They  ob- 
serve that  Bedloe's,  before  the  Committee  af 
Lorils^  and  your  evidence  in  relation  to  than 
gentleman's  death,  are  as  difierent  as  the  East 
IS  from  the  West  $  for  you  dog  him  out  of 
St.  Clemeut's,  the  other  decoys  him  Insaa 
Charing  Cross ;  you  swear  he  was  strangfled 
with  an  handk^chirf  near  the  stables  goin^f 
to  the  water-aide  :  Bedloe,  that  he  was  smoo 
thered  with  a  pillow  in  a  room  in  the  greal 
court  in  Somerset-house ;  you  say,  hetoak 
horse  at  ScAw> ;  Bedloe  says,  that  he  took 
coach  at  Clarendon-house,  with  many  more 
such  Idee  contradictions ;  and  considering  tha 
old  proverb,  fore-wamed,  f«re<armed  ;  a  fur- 
ther and  fuller  account  of  the  whole  mat'^ 
ter  expect'  And  that  the  said  Nathani^ 
riiompsou,  WHUam  Pain,  and  John  Farwell; 
their  most  impious,  wicked  and  diedwiical  in^* 
tentionsto  fulfil  and  perfast,  afterwards,  ta  wit; 
the  3d  day  of  Marco,  in  the  said  34th  year  of 
the  veig^  of  the  said  late  lonl  the  king,  at  the 
said  parish  of  St.  Mary  le  Bow,  London^ 
aforesaid,  with  force  and  arms,  &c.  fialsely,  nn» 
lawfully,  unjustly,  evilly,  maliciously,  scan* 
dalously,  and  diabolically,  made,  composed^ 
aad  caused  to'  be  printed,  another  false,  scan« 
dalous,  and  defaming  libel ;  entitled,  '  A  Se» 
*•  cond  liCtter  to  Mil^  Prance,  in  rejdy  to  tha  t 

*  Gho:!it  of  sir  Edmupdbury  Godfrey.'  In  whi^ 
last  mentioned  libel,  amongst  other  thiifgs.  It 
is  fVirther  contained  asiblloiws,  *'  Next,  whercah 
'  my  letter  saith  (and  that  truly)  That  the  Coi> 

*  ronsr's  Jury  were  first  of  opinion,  and  aer- 
'  coidingly  aadared  he  was  ftlo  dese ;  an4 
uhatsoHifihait  and  skill  w^usejlonr^oni^* 

4IS 
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^ their  Terdict  to  the-  coatrtu^.*  And  m  ano- 
ther place  of  the  same  last  mentioned  libel, 
WBongat  other  things  .it  it  finrtber  contained  as 
ftUowa*:  *  And  it  would  be  very  materia);  if 
^the  coroner  would  dedarp,  what  he  reoeiTed 
HEor  that  job,  and  gi  whom ;   and  what  evi- 

*  4lenee  he  had  to  induce  the  hiry  to  find>(as  the' 
^'in^nisition  imports)  that  he  was  strangled' 

*  ^th  a  linen  cloth,  a  matter  of  iact  never  so 

<  much  as  spoken  of  until  you  came  in  with 
^.your  evidence,  which  was  not  in  some^weeks 
*'  after ;  and  I  do  again  aver,  thaUthe  body  was 

<  reqttired  by  the  inry  to  be  Opened,  and  was  re- 

*  fused  ;  and  if  thebody  was.  in  their  and  the 

*  coroner's  power  (as  the  Ghost  insinuates)  such 

*  power  was  concealed  from  and  denied  the 
^ jurjr.  *  And  in  another  phioe  of  the  same  last 
qientioned  libel,  it  is,  amonnt  other  things, 
«»ntained  as  follows  :«  He  is  to  understand; 
*tfaat  Mr.  Brown,  the  two  suiveons  (nileanin^ 
« the  said  Zachary  Skillame  andNicholasCam- 

*  bndoe)  and  Mrs.  Guitis»  are.not  competent  (nor 


^  can.  be  material)  witnesses  in  this  case.'  And 
In  apotber  pbice  of  the  same  last  mentioned 
libel,  it  is  further  oenjkained  as  follows :  <  But 
;  Mr.  Prance,  it  will  be  fully  proved,  that  the 
f  body  was  full  of  blood,  and  that  there  were 
^  cakes  or  gobbets  of  dried  blood,  found  in  his 
^cknths^  which,  with  his  body,  stunk  ex- 
•tremelyi  And  it  will  be  ak»  fufiy  and  eflfec- 

*  tnally  proved  that  his  eyes,  nostrils,  and  cor- 

*  ners  or  his  mouth  were  fly-blown.'  And  in 
another  place  of  the  same  last  mentioned  hbel; 
•mong  other  things,  it  is  contained  as  follows : 
'  And  as  the  seventh  and  last  paragraph,  which 
'relates  only  to  the  difference  betwixt  you  and 

*  Mr.  Bedloe*s  evidence,  I  must  take  notice, 
f  that  what  you  and  he  swean  is  very  contra- 
I  dictery.'  And  in  another  pkoe  of  fke  same 
last  mentioned  libel,  amonftst  other  things,  it 
fi  further  contained  as  follows  :  «  But  I  can- 
f  not  omit  to  take  further  notice  of  Mrs. 
'^CurtaVs  affidavit,  in  relation  to  the  wnz  found 

*  imoi\  the  clothes,  in  which  I  cannot  say  but 

*  site  may  swear  true ;  but  this  I  do  aver,  that 
^  if  it  be  so,  those  drops  were  put  upon  the 
'  cloaths.long  after  he  was  found,  and  after  the 

*  jury  ha^  sat  en  the  body  ;  for  there  was  no 
fmdi  thing  then  on  the  cloaths.    And,  I  sup- 

*  pose,  this  was  some  artifice  iised  by  tliose, 
^whA  either  out  of  interest  ordesign,  were  de- 
^sttoos  to  confirm  his  being  murdered  at  80- 
^meiset-House.'  And  the  said  Attorney-Ge- 
Itftid  for  the  same  lord  the  king,  gives  the  court 
liere  to  understand  and  be  informed ;  That  the 
iaid  Nathaniel  Thompson,  William  Fain,  and 
John  Farwell,  in  thetr  further  prosecution  afore- 
said,  fakly,  wickedly,  and  maliciously,  their 
contrivances  and  intentionsafbresaid,  afterwards 
Id  wit,  the  7th  day  of  March,  in  the  34th  year 

^  onr  said  lord  the  king,  at  the  parish  of  St. 
Slary  le  Bow,  London,  with  force  and  arms, 
^.  falsly,  unlawfully,  unjustly,  wickedly, 
maliciousry,  scandaloosly,  and  devilishly,  com- 
imed,  made,  and  caosed  to  be  printed,  a  cer- 
tun  .other  fUse,  soandalous,  and  defSunatory 

•  ISbel,  entitled, « The  Loyal  PrelBBtMitJod  Tru« 


DomettMB  intdhsenea,  orwcwi  hmtkwm&M9* 
and  Country.'  In  which  hst  mentioned  WbJk^ 
t  is  contained  .as  follows :  *  That  there  is  ne^ 
in  the  said  letter*  (meaning  the  said  false, 
seandrious,.  and  defaming  liM)  entitled,  ^  A. 
Letter  to  Mr.  Miles  Prance,  in  relation  to  tii» 
musder  of  sir  Edmundbpry  Godfrey,'  helbic 
firsunentioned,  *  the  least  item  or  dreomitaiioe, 
but  what  will  be  by  undenipd>le  evidence  made 
out  to  be  the  truth :  So  the  said  Mr.  Pranoe, 
having  not  as  yet  vouchsafed  an  answer  to  that 
letter,  he  will  speedily  receive  afurther  ktter 
rdating  to  that  muraer,  wherein  the  finthet 
trudi  will  not  only  be  fully  set  forth,  and 
other  circumstances  set  out.'  .  And  further^ 
that  the  said  Nathaniel  Thompson,  WUliam 
l^ain,  and  John  Farwell,  in  theur  further  pro- 
secuting, falsly,  wickedly,  and  malicionalT^ 
their  contrivances  and  mtentiona  aforesaid^ 
with  force. and  arms,  &c.  falsly,  unlawfully 
wickedly,  maliciouslv,  and  devilisUjr,  com-^ 
posed,  and  caused  to  be  ncintedv  a  certain  other 
raise,  scandalous,  and  defkmatory  libel,  entitled, 
'  The  Loyal  Protestant  Intelligence,'  &c.  Ii^ 
which  last  mentioned  libel,  amoitt[8t  other  thingf 
it  is  contained  as  follows :  *  Whereas  Dick 
Janeway,  in  this  Day's  Mercury,  jMromises  an 
answer  to  the  late  Letter  to  Mr.  Praoee,  te. 
This  is  to  give  him  and  all  the  world  noticty 
that  such  an  answer  is  impatiendy  eapectet 
by  the  author  of  that  letter,  who  ouestioos  not 
but  to  prove  every  tittle  of  that  tetter,  to  the 
satisfaction  of  all  mankind:  And  besides,  h% 
is  very  desirous  that  the  Courantier  (aoomd- 
ing  to  his  last  Packet  of  Advice  from  Rome) 
would  go  on,  and  use  his  interest,,  to  precHi^ 
the  lord  mayor,  oonrt  of  aldermen,  aiM  eoaa- 
men  oonncil  of  London,  to  insoect  the  tmlii 
of  that  letter ;  wher^  it  wifl  appear  ine- 
viteUy,  that  tl^ese  is  not  onepamst  or  popisfaly 
affected  person  concerned  in  mat  letter,  or  in, 
the  proof  of  the  particulars  thereof;  bat  Hit 
same  (with  divers  odier  material  oireimi* 
stances  relating  to  the  murder  of  sir  Edmoed* 
buryG6dfirey,  and  the  fraud  and  bliiidpvl 
upon  the  world  in  relation  thereto)  will  h^ 
more  fully,  plainly  and  manifest^  proved| 
without  giving  ill  words,  or  scumloos  Ian* 
giukge,  or  reflections  to  any  person^  tlni| 
really  are,  or  supposed  to  he  therein  oon« 
cemed  in  anv  circumstance  whatsoever.'  And 
that  the  said  Nathaniel  Thompson,  Will.  Fsin, 
and  John  Farwell,  in  their  further  prosecotioa 
aforesaid,  falsly,  wiekedly,  and  malidoiiriy, 
their  contrivances  and  intentions,  afler,  to  wtt, 
the  first  day  of  April,  in  the  34th  yearof  ^e 
reign  of  our  said  lord  the  king,  witn  force  vai 
arms,  ^cc.  at  the  parish  of  8l  Mary  le  Bodr, 
London,  aforesaid,  fidsly,  uniawfuUy,  myosdy, 
wickedly,  malidoosly,  seBndak>usly,  and  d^r 
vilishly,  made,  cotnposed,  and  caused  to  bs 
printed,  a  certain  other  fiilse,  scandalous,  and 
defiunatory  hbel,  entitied,  <  Tlie  Loyal  Pre* 
testant  intelligenoe,'  6cc  In  which  last  men- 
tioned libel,  amongst  other  things,  it  Js  con- 
tained  as  follows ;  « Last  Wednesday,  Natha- 
^  niel  ThoBqpson#  upon  snnmwits,  appeared 
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^'he/Rm  fhe lokidfl  bf  his  iiMge«ty*8  most  honour 
^aMe  privy  council,,  abont  tbe  letters  to  Mr. 
^  Ifiles  Prance,  concerning'  the  death  of  sir 

*  Bdnmndbary-GocUTvy,  where  he  justified  the 
^  matter,  and  produced  the  auAors,  who  are 
'  resdy  to  prove  (bv  undeniable  and  snbstantial 
*■  witnesses,  not  in  tneleast  accused  or  suspected 

*  of  popeiy,  as  the  malicious  party  do  suggest) 

*  that  every  tittle  and  iota  of  those  iattefs  are 
"*  tr«e.'  And  that  in  another  part  of  the  last 
mentioDed  libel,  amooffst  other  things,  it  is  oon- 
tanied'as  follows:    <  Mr.  Thompson  and  the 

*  goitlenien  his  friends  are  to  attend  the  next 

*  Wednesday  at  oonnoil,  wiiere  they  do  not 

*  doubt,  but  that  honourable  board  will  put 
'  them  into  a  method  to  prore  the  whole,  or  any 

*  partieolar,  which  their  honours  in  their  great 

*  wisdom  'shall  thidc  convenient  to  be  brought 

*  to  the  test  or  examination.'  And  further,  that 
the  said  Nathaniel  Thompson,  &c.  the  33d 
day  of  Februarv,  in  the  abovesaid  d4tfa  year  of 
<mr  said  lord  tne  kuig;  and  divers  other  days 
«Dd  times  betwixt  the  said  2dd  of  February,  and 
the  aforesaid  ,S4th  jear,  and  the  day  of  ahi- 
Mtinff  of  the  said  mfbrmation  at  the  parish  of 
St  llsry  le  Bow,  London,  aforesaid,  know- 
ingly, and  every  of  them  knowing  the  said 
metenk  libeb  to  ie  false,  malicious,  scandalous, 
and  seditions,  with  force  and  arms,  &a  falsly, 
unlawfully,  unjustly,  wickedly,  maliciously, 
•candaloiuly,  seditiously,  and  devilishly,  die 
isaid  folse,  malicious,  scandalous  and  seditious 
libels  uttered  and  published,  and  each  of  them 
uttered  4u>d  published  in  manifest  contempt  of 
the  laws  of  this  king4oB{k  of  Engfeod,  and  the 
<0candal  and  defamation  of  the  public  justice 
fi  the  sskne,  to  the  evil  example  of  all  others 
in  like  esse  ofiendinff ;  and  affainst  the  king's 
peace,  his  citywn  ana  dignity,  occ.^' 

Then  proclamation  for  information  being 
-made,  Mr.  Thompson  acouainted  my  lord  and 
the  juTf  with  the  effect  or  the  information,  as 
follo^i:s : 

Mr.  Uumipson.  My  lord,  and  you  gentlemen 
^  the  jurv,  ibis  is  an  informatkm  against  Na- 
thaniel l1bom(MNMi,  William  Psin,  and  John 
J?arweU,  and  it  is  for  writing  and  printings 
several  scandalous  libds,  about  the  death  of  sir 
£dmnndbaryGodfr^ :  In  which  we  set  forth, 
that  Green,  Berry,  and  Hill,  weoe  indicted  for 
the  murder  of  sir  £•  Godfrey,  and  4Aiereof 
-eoBvieted  and  attainted  4  and  that  the  said 
Green,  Berry,  and  Hill,  weve  executed  for  it : 
That  upon  Uioir  triid  for  that  matter -several 
witnesses  weveexamioed,  namely,  Mr.  Prance, 
Bedloe,  andCurtis,«ndsev6ral<others  to  prove 
sir  £•  Godfrey  murdered  at  Somerset«house : 
And  before  the  trial  there  was  an  'inquest  taken 
by  the  coroner  of  Middles^  by  which  it  does 
appear,  that  sir  E.  Godfrey  was  murdered  by 
several  persons  uakaown;  and  that  the  de- 
fendants, to  reflect  upon  the  justice  of  the  na- 
tion, and  Scandalize  the  witnesses  produced  at 
that-trial,  and  to  make  it  b^ieved  that  these 
^persons  died  wrongf\illv,  did  write  and  print 
sersi^  scmdalous  libds  and  letters,  one  of 


them  entitidd,  <  A  Letter  to  Miles  Prance,  <ion- 

*  ceming  the  murder  of  sir  Edmundbury  God- 

*  frey ;'  and  in  these  ksttera  did  suggest,  as  If. 
he  had  beea  felo  de  w,  and  do  reflect  upon  every 
one  of  the  witnesses,  as  if  they  contradicted 
themselves ;  and  also  do  reflect  upon  the  o6ro- 
ner,  as  thousffa  he  had  bribed  the  jury ;  arii 
do  uodertsdce  -by  these  arguments,  and  ^several 
othera  (that  you  will  hear)  to  prove,  that  sir 
E.  Godfrey  murdei-ed  himself.  And  that  in 
another  liliel  that  Thompson  printed,  called 
his « Loval  Protestant  Intelligence,'  be  says,  6a 
will  make  it  out  by  a  cloud  m  witnesses.  This 
we  sa;^  is  against  the  peace  of'  the  king,  and 
defomiag  of  the  justice  of  tbe  nation :  If  we 
prove  this  matter  upon  them,  you  are  to  find 
them  j^ilty. 

8eQ.  mpnard.  My  lovd,  the<m8tter  which 
you  have  now  before  you,  is  as  impudent  Hf 
thing  as  ever  was  done.  'Gantlemen,  sir  £ii 
Godfrey  was  murdered,  «mI  Green  and  the 
contrivera  of  it  hare  been  executed  lor  it ;  tha 
matter  hath  passed  the  examination  of  the 
narliamont,  and  the  king  and  council  and  b>  I : 
Now,this  Thomjpson  is  a  printer,  I  may  as  weQ 
say  a  printer  or  libels,  for  he  docs  oonstandr 
print  hbels  against  the  religion  established,  ant 
the  justice  of  the  nation .  The  jury  that  werp 
impannelled  upon  the  coroner's  inquest,  he  say^ 
of  (hem,  that  they  at  fint  did  agree  that  be 
murdered  himself,  and  afterwards  did  ref- 
tum,  and  find  that  he  was  murdered  bV  others. 
Gentlemen,  it  is  plain  tha^  he  was  nmraesed  by 
others,  and  the  particular  persons  have  ^beeli 
tried  for  it»  and  found  guilty.  Now  .this  par- 
son after  all  this.  What  does  he  do  ?  He  tak<!s 
upon  him  to  write  a  letter  to  Prance  (P^rancn 
was  one  of  the  witnesses  in  that  case)  he  writes 
it  bv  the  name  of  a  letter,  but  it  is  a  foul  and 
wifSced  libel ;  and  therein  ('tis  toa  louff  fbr  me 
to  mention  the  particulars)  he  scandalizes  the 
public  justice  (h  the  nation,  he  undertakes  to 
vindicate  the  murderers,  «LDld  to  accuse  the 
proceedings  of  the  nation.  Bnt,  gentlemen, 
we  will  prove  these  men  guilty  of  framing  and 
publi^ng  of  these  widced  libels,  and  that  is  all 
that  is  needful  to  be  done  u^  the  point  of 
evidence.    We  will  caH  our  witnesses. 

Then  Mr.  Clare  was  sworn,  and  produced* 
copy  of  the  record  dfthe  conviction  and  attain- 
der of  Green,  Berry,  and  Hill,  for.  the  murdar 
of  sir  Edmundbury  Godfrey.  As  also -a  copy 
of  the  inquisition,.taken  hy  the  Coroner  of 
Middlesex,  np^nlhe'iieW  of'  the  body  of  tbs 
said  sir  Edmundbury  Godfrey,  whereby  it  fi 
ibund-that  he  was  murdered  by  them,  stranffl«l 
with  a  cord  by  persons  unknown.  Both  which 
(Mr.  Clare  mDving  sworn  to  "he  true  copiei^ 
were  read. 

X.  C.  J.  (SSr  Francis  Pembertoo.)  This 
mntter  ofikis  being  thus  strangled,  .was  found 
before  it  was  discovered  who  did  the  murdeK. 
It  was  «p«n  the  sisfht  of  the  body,  and  they 
supposed  it  to  be  done  by  a  cord,  but  afiss- 
wimls  itcame  to  light  that  it  was  doDs  with 
an  handkerohief. 


Mt.ThofUpmh.  (TV>  the  oCTtoBd  of  the  (kUi- 
dMite)  if  yott  will  pat  m  to  prove  all,  we  mast 
proTethitttiMfte  sKiiw^re  executed. 

Then  Captain  Ricliardson  was  sworn. 

X.  C.  J.  Were  these  men  executed  for  this 
Murder  ? 

CSapt.-  Rich,  Yes,  I  saw  them  executed. ' 

Then  Mr.  Prance  was  sworn. 

Mr.  TAam/w>fi.  Did  you  give  evidence  upon 
the  trial  of  Green,  Berry,  and  Hill,  forthfe 
murder  of  sir  Edmandbnry  (jodirey  ? 

Prance.  Yes.. 

Mr.  Tkomps.  Do  yon  remember  that  Brown 
tras  a  witness  too  P 

Prance.  Yes,  Brown  was. 

Mr.  Ifujmps.  Was  .Curtis  a  witness,  and  Mr. 
Bedloe.)" 

Prance.  That  Curtis  was,  I  don't  remem^ 
ber  ;  Mr.  Bedloe  was. 

Then  CurtU  was  sworn. 

•Mr.  Thamps.   Were  yon  a  witnttv  at  the 
Trial  of  Grpen,  Berry,  and  Hill  ? 
Mn*  Curta.  Yts^  I  was. 

*■  Then  sir  John  Nicholas,  and  sir  Philip  Lloyd 
and  WilJiam  Bridg^man,  esq.  were  sworn,  and 
the  two  letters  in  the  informatioa  were  shewed 
to  them. 

.  JLC.J.  Were  these  shewed  to  the  defeii- 
datitB,  Thompson,  a»td  Pain,  and  Farwell,  at 
the  council  P 

"  Sir  P.  Ucyd.Theae  were  the  same,  I  know, 
hoeauae  tbey  are  endorsed  by  my  hand  ; 
Thompson  owned  thfe  printing  of  both,  and  oAe 
other  of  the  defendants  owned  the  writing  of 
one  of  them,  and  the  other  of  the  other. 

Ir.  C  J.  Bat  Thompson  owned  the  printinc 
ofbothP  *^       ^ 

Sir  P.  Uoud.  Yes,  my  lord. 

^L  Gen.  Did  Pain  and  Fbrwell  owv  the 
briagfingofboth  to  Thompson  to  prmt  f 

Sjt  p.  Lhyd.  One  owned  the  one,  and  the 
other  the  other. 

Tlien  Sir  John  Nicholas  and  Mr.  Bridgman 
testified  the  same. 

Mr.  Saunders,  of  counsel  for  Pain,  said  to 
air  Phil.  Lloyd,  Did  Pain  or  Farwell  own  that 
they  brought  both,  or  one  the  one,  and  the  other 
the  other  r 

Sir  P.  Lloyd.  OAe  the  one,  and  the  odici' 
the  other. 

Mr.  Saunders.  Then  pray,  sir,  which  was 
diat  Farwell  did  own  P 

Sir  P.  Lloyd»   My  lord,  ray  own  memory 
does  not  tell  me  which,  but  here  are  notes  say 
that  Farwell  owned  the  first,  and  that  Pain 
owned  the  seeond. 
.  L.  C.  J.  Do  TOtt  believe  them  to  be  thie  P 

fUr  /.  Nickoini.  Ye94  sir,  I  took  the  notes. 

Mit.  Yabiing.  Did  he  readily  A^tover  his 
antliomP 

«ir  P.  XAwJL  Yes.he  did. 

U.  The  title  is  thus, «  k  helkm  to^Mr. 
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<^M^Pr«io^,  knlatioh  to  Hie  IRwier  sT 
« air  fidmundburyOodTirey/  fih^  Ireidiiiif 

L.  C.  J.  Ali  of  it. 

Head  it  in  theae  words  ;  Mr.  Praaosw 

*<  A  LETTER  to  Mr.  Mti.£s  Prahce,  in  relfOiob 
to  the  Murder  ofSir  Edmundhory  Godficy, 

«  Mr.  Pranoe  j 

'<  Poroeiving  by  some  late  pamphlets  wemA 
mmonrs  raised,  as  if  there  were  endtiafWft 
used  to  asperse  your  evidence  in  relatioii  toilft 
deathof  nr£.  B.  G.  and  td  lay  Aot  Mvdtt 
upon  himself.  And  romomhenng  the  oM- 
stsrnation,  which  then  Was  in  all  psopk'b 
mmds,  by  the  discoyerr  «t  that  time  of  a'draid- 
ful  and  most  horrid  Popidi  Plot,  whidi  oom- 
sioned  dirers  to  report,  and  moat  to  Mmt 
(even  several  days  before  the  dead  body  wife 
tbond)  that  he  was  mnrdered  by  the  P«^  A 
Somerset-house.  And  bearing  thai  the. c«fto> 
ner's  jury  or  inquest,  were  first  of  opinisii,  aad 
accordingly  declared  he  Wfrn^hdeat  tM 
that  there  was  much  art  and  skill  uied  ts  pMi|- 
cure  their  verdict  to  the  contrary  ;  moiv  pir- 
tieolarly,  the  refusing  of  the  body  (at  Mr  » 
stance  and  request)  to  be  opened  ;  and  oppov- 
ing  the  assistance  of  the  oorener  ot"  Wertm- 
ster,  (who  is  taken  notice  of  to  bea  knowlBf 
and  impartial  man  in  the  execution  of  btsoffieeQ 
who  wasdesited  to^  and  did  attend  to  thsft  puf- 
pose,  but  was  disaffissed  with  a  gnifiMi ;  nft- 
log  him,  they  had  no  need  of  his  service,  i 
made  it  my  business,  partly  finr  yeur's,  iMt 
chiefly  for  the  truth's  sake^  to  hiake  a  stritt 
enquiry  into  the  farther  causes  of  the  ufawaid 
rumours,  and  do  find  these  partieidars  very 
much  urged,  and  disoouraed  c«,  (viz^ 

**  I.  In  op(K)sition  to  tiie  evidence  or  faii  bsfaig 
dogged  up  and  down,  and  lodged  in  a. great 
house  at  St  Clement's  on  Sateirday  the  IStb 
of  October  1678,  (being  the  day  he  was  fiat 
missing.)  It  is  affirmed,  he  went  out  of  fav 
house  that  very  Saturday  morning  about  mne 
o'clock  (which  is  the  last  time  he  ever  retomed 
thither)  and  obsvC  ten  that  forenoon  was  in  die 
fields  waikmg  towards  Marybone  ^  whieb 
parish  his  dead  corps  was  aAerwantetemid)tDd 
was  there  met  by  a  brewer  in  l9t.  Giles's,  wbo 
dncoursed  with  nim  ;  and  about  elevai  of  tbe 
same  day  he  was  seen  pasang  by  ^  hdy 
Cook^s  lodgings  near  the  Cock- pit ;  afttf 
which,  he  was  seen  in  St.  Martin's-lsne,  wait 
by  the  oh«reh,  and  down  Church-lane  ints  dfe 
Strand  ;  ttbout  one  passed  by  the  door  sf  Me 
Mr.  RatdiflfoD  oilman  m  tlie  Stmnd,  and  SMli 
alter  was  met  in  the  back  courC  of  liocx^s-lm 
by  two  gentlemen,  who  oboei^'ed  him  to  insfei 
a  sodden  torn,  and  to  go  out«at  the  backdMr ; 
they  went  out  at  that  ckmr  atoo,  and  aifd  SA  lee 
him  turn  the  comer  wall,  between  which  piMe 
and  Turn-Stile,  he  was  met  by  a  barnrtntt 
law ;  and  that  a  peison  living  neuk  Priinrew 
hiU,  declared  before  divers  persons,  that  he  siir 
him  abodt  three  that  Saturday  in  the  d^Aiioan 
walking  iathosefiekk,  his  aMmT  walk  bebgM 


tretatiy^  his  ejes,  nOBtrflft,  and  oOfIMn ^lib 
lamrtli  wtoe  flj-Uown ;  all  which  mast  n^ 
tiifti1|T  be  by  hu  bebfif  so  long  in  the  air. 

"  lY.  They  mv.  That  when  a  man  is  dtVaii'. 
eted,  or  hanged,  nii  eyes  w9l  be  eartorted,  Ais 
&i3tt  will  be  swelled  and  black ;  wheieaa  his 
eyes  were  shut,  his*  face  was  pale,  only  the  Idt 
part  of  his  chin,  with  his  breast  and  belly  be- 
inp^  next  the  earth,  were  patrified,  acdd^  looked 
ofa  Mae  and  greenish  colour,  more  especially 
about  the  wound ;  for  that  the  blood,  when 
hot,  running  to  the  wound,  caused  the  greater 
putre&ctioD  in  that  place :  whereas,  if  tiie 
wound  had  been  made  aHer  he  was  dead  and 
cold,  the  rest  of  his  body  would  have  patrified 
as  soon,  and  as  much  as  there. 

**  V.  They  8ay,That  the  cleanness  of  his  shoes 
makes  against  your  evidence;  for  his  ihoes 
were  cleaned,  Or  rather  glazed  on  tiie  ver^ 
bottoms  of  the  soles,  occasioned  by  his  walking;' 
in  the  grass,  and  grass-seeds  were  observed  to 
stick  in  the  seams  of  his  shoes :  and  beside^ 
there  was  not  one  speck  of  dirt  oU  his  clothes, 
or  legs,  not  so  much  as  a  horse- hair  sticking 
thereon ;  whereas  tlie  constable,  and  those  that 
went  with  him,  were  dirtied  and  moiled  up  to 
the  very  saddle -skirts,  and  not  easily  to  be 
cleaned ;  and  Mr.  Prance,  you  know  that  a 
tall  dead  man  on  horse-back,  cannot  lifl  up  his 
legs  to  safe  them  from  the  dirt. 

**  VI.  As  to  the  looseness  of  his  neck,  and' the 
rim  or  green  circle  about  it,  they  say  they  ate 
ridiculous  and  impertinent  arguments  against 
so  many  demonstrative  ones ;  especially,  whed 
there  is  not  a  nurse,  or  any  woman  of  age, 
that  hath  buried  anv  rdations,  but  will  tell  yoo 
it  is  very  common  Jor  people  to  die  ^ith  necki 
as  loose  as  his  was.  And  the  rim  about  his 
nedc  was  so  &r  from  being  like  one  made  with 
a  cravat  or  handkerchief,  that  it  seems  to  be 
occasioned  by  the  great  height  and  stiffness  of 
his  collar,  which  was  fast  buttoned  about  his 
neck,  and  on  which  his  bead  rested,  and  was 
unbuttoned  about  ten  o'clock  the  next  day^ 
before  the  coroner  or  jury  came.  But  if  that 
rim,  or  those  bruises,  that  your  evidence  seemt 
to  make  the  cause  of  his  death,  were  realty  so ; 
then  they  alledge,  that  in  such  case,  the  whole 
mass  of  blood  would  have  settled  there,  and  his 
neck  and  bruises  would  have  swelled,  and  have 
been  perfect  black,  which  was  not  in  his  case« 
'« Vil.They  also  say.  That  all  these  matters  are 
notorious,  and  will  lie  proved  by  divers  credible 
and  undeutable  eye  and  ear-  witnesses :  and  be- 
sides, they  obser\-e,  that  Bedloe*s  (before  the 
Committee  of  Lords)  and  your  evidence,  in  re- 
hition  to  this  (^ntleman's  death,  are  as  different 
as  the  East  is  from  the  West;  for  you  dOg 
him  out  of  St.  Clement's ;  tlie  othef  decoy* 
him  from  Charing-cross :  You  swear  be  wai 
strangled  with  a  handkerchief  near  the  stable 
going  to  the  water-side ;  Bedloe,  that  he  waA 
smothered  with  a  pillow  in  a  rbom  in  the  great 
court  in  Somerset-house.  You  say,  betook 
horse  at  Soho ;  Bedloe  says,  he  took  coach  at 
Clarendon-house;  with  many  more^udh-  like 
oontradictions :  and  considenng  the  old  prck 


««Ii.T1i0yafly,  the  phtoe  where,  andfhe  pee- 
tttM  wherata  he  was  found,  are  very  reriiailEa^ 
ble.  ^  to  the  place,  it  was  in  a  mtch  on  the 
Meof  iMmrose-hill,  surrounded  with  divers 
dOMs,  fenced  with  high  mounds  and  ditches, 
mo  Mul  near,  only  sortie  deep  dirty  hmes,  made 
•nly  for  conveniency  for  driving  cows  and  soch 
like  oattle  in  and  out  of  the  grounds  \  and  those 
Tery  lanes  not  coming  near  500  yards  of  the 
^M^e,  and  impossiUe  for  any  man  on  horse- 
iiaek  with  a  dead  corpse  befhre  him  at  mittnight 
to  approach,  unless  gaps  were  made  m  the 
ttio«mds;  as  the  constable  and  his  assistants 
SMnd  bv  experience  when  they  came  on  horse^ 
ImhA  thither.  As  to  the  posture,  his  breast  was 
onbttttQiied,  his  Waistcoat  and  shhrt  pnt  up, 
kiis  sword  run  in  under  his  left  pap  next  his 
skin,  the  point  eoming  out  at  his  right  shoulder 
aboni  six  hiches,  his  left  arm  doubled  under 
hhi^  (fm  which  his  head  seemed  to  lean)  and 
bis  riciit  arm  stiff,  stretched  out  upon  the  Dank, 
liu  beHv  and  breast  being  supported  by  die  side 
of  the  bank,  his  knees  &it  together,  and  with 
lihi  hips  a  little  bendins^  or  doubling  under 
bim.— ^And  they  infer  from  thence,  &at  he 
being  a  tall  raw-boned  man,  (after  he  had 
been  several  days  dead)  could  never  be  crooked 
flo  as  to  be  crammed  Into  a  sedan,  (which  are 
irery  low  built,  and  difficult  to  be  carried  with 
firoper  braces,  much  more  as  you  evidenced, 
'wim  cords)  th^  strdtened,  and  his  legs  opened, 
and  mounted  on  horseback,  and  then  put  into 
tike  postore  he  waa  fbund  in,  and  stiffened 
Agltiii. 

.  «*  III.  Now  although  the  matters  aforesaid 
tnay  be  said  to  be  only  circumstantial,  yet  they 
^rmuee  undeniable  arguments  against  your 
evidence,  viz.  They  say,  that  if  a  man,  or  any 
etbef  creature,  be  strangled,  or  hangied,  and 
his  body  coM,  and  the  blood  settled  in  die 
veins,  (as  he  must  needs  lie,  if  your  evidence 
he  true)  run  20  swords  through  such  a  body, 
tiot  one  drop  of  blood  will  come  out :  but  on 
tiie  contrary,  his  body,  when  fbund,  was  full 
of  bleed,  nuaomuch,  tliat  (over  and  above  the 
,e«kes  or  great  gobbets  of  congealed  pntrified 
MMd  fbund  aflenvards  in  iiis  clothes)  the  con- 
stable when  he  pulled  the  sword  out  of  his 
hMv^  it  crashed  a^nst  his  back -bone,  and 
gol»ets  of  blood  ana  water  gushed  or  gubbled 
out  of  that  wound  in  abundance,  not  only  in 
tMat  very  place  where  the  sword  was  pulled 
ent,  but  m  all  his  pass^e  to  the  White-noaHe, 
especially  there  wnere  his  body  was  lifted  over 
two  high  stutnps ;  and  also  when  he  was  laid 
upon  tne  table  the  blood  and  water  so  issued 
out  of  that  wound,  that  it  ran  from  off  the  table 
upon  the  floor,  and  from  thence  into  the  cellar ; 
m  that  they  da  aver  that  that  wound  that  he 
received  by  that  sword,  must  of  necessity  be 
the  cause  of  his  death.  And  they  take  notice, 
*1liat  80  much  of  the  sword  as  was  in  his  body, 
was  discoloured  and  blackish ;  and  that  part 
that  came  out  at  his  back  was  ofa  dullish  co- 
four,  and  the  point  thereof  was  rusty ;  also, 
tiiat  the  dollieB,  belt,  and  soabbard,  tvere 
wwatfaer-beateis  to  rags ;  his  body  stunk  ex- , 
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wh,  *  Fore-warn'd,  fiN-e-anu'd.'  -  A  fartlicr 
'aud  fuller  account  of  the  whole  matter  expect, 
1  being  loath  at  presi^Qt  to  exceed  the  hounds 
4>f  a  letter.  I  am,  Sir,  your  ver^  loviog  friend, 
'  Cambridge^  Feb,  23,  |6dl.  Trceman. 


t 


London :  Printed  for  M.  G.  at  the  sign  of 
Bir  £.  B,  G.'s  Head  near  Fleet-hridge." 

Sir  Fr.  Winn,  Now  read  the  other  letter. 
Associat.  This  is  entitled,  *  A  second  Letter 

*  to  Mr.  Mile?  Prance,  in  Replv  to  the  Ghost 

*  of  Sir  Edmundbory  Godire}'.' 

.  ■    "  51  r^  Prancfe ; 

<«  j^ce  my  last  to  you  of  the  S3d  past,  1  have 

\         seen  a  pit>lix,  railing,  and  impertinent  pamph- 

\         let,  infeitled,  ''Sir  £.B.  G.'s  Ghost,"  and  pre- 

^        tended  to  b^  an  answer  to  my  said  letter.    And 

\        conceivuig  you  are .  better  acquainted  with 

\       ghosts  than  myself,  I  thought  fit  to  direct  my 

answer  to  that  Ghost  to  you,  and  ttierd>y  shew 

the  ridiculousness  thereof  as  also  Tindtcate  the 

truths  contained  in  m^  said  former  letter,  and 

)shew  ;^ou  and  the  world  further  circumstances 

to  jusniy  the  same ;  and  therefore,  according 

to  the  method  of  my  former  letter,  I  shall  sow 

Jiroceed  by  these  heads  : 

''  And  first,  not  understanding  what  the  Ghost 
laeans,  ay  arraigning  the  justice  of  the  nation, 
unless  he  would  assert  that  all  that  are  legally, 
•re  likewise  justly  hanged ;  and  so  oonse- 
qoently,  that  the  mother  and  her  two  sons 
>K6re  just^  hanged  in  Gloucestershire,  for  the 
tllunfer  of  the  lady  yisoountess  Cambden's 
iteward,  though  he  afterwards  appeared  alire ; 
and  I  donoupd  that  ever  his  appearance  ar- 
raigned the^^i^iice  of  the  nation.  And  remit- 
ting tbeconskKfationof  Mr.  Brown's  the  sur- 
geoiis,  and  Mrs.^urtis's  evidence  in  rdation  to 
the  blood,  to  its  tntoper  place ;  and  a£Srming, 
(^  the  truth  is)  that  Ifo.  Celliers,  Mrs.  Mary 
Gibbon,  the  Newgate  priests,  James  Magraph, 
and  all  other  Irishmen,  «r  Irish  evidences,  or 
cither  papiak  «r  ftapists,  or  popishly  affected 
persons  whatsoever;  as  also  those  concerned 
(n  the  late  sham  of  his  having  handed  hiniself, 
are  strangers  to,  and  had  not  the  least  know- 
ledge or  mtimation  of  the  contents  of  my  said 
former  letter,  nor  any  way  concerned  therein, 
or  in,  or  wi|h  any  part  tiiereof,  (as  the  said 
tvhostmost  falsly  and  maliciously  insinuates,) 
f  take  notice  that  the  said  Ghost  seems  to  admit 
ao  much  of  the  truth  of  the  said  letter,  as  that 
It  was  reported  divers  days  bdbre  the  dead 
body  was  found,  that  he  was  murdoned  in  So- 
merset-house by  the^pists,  and  which  report 
*ira8  made  even  the  next  morning  after  he  was 
niissing,  (being  Sunday  the  13th  of  October, 
1678.)  Now/|raaU[  fain  have  this  Ghost  to  in- 
fm^  the  woi|d  wno  nrsi  raised  that  reportc  But 
istoMr.  Dugdale^^ -letter  of  it,  I  cannot  give 
It  any  better  answer,  than  that  as  his  evidence 
bath  flince  been  disbdievodin  matters  of  greater 
eonseguenoe ;  so  he  not  producing  any  sudi  let- 
ter yon  must  giye  me  leave  alsoto  suspect  him 
In  this.  But  as  to  the  other  evidences  of  Mr. 
Srcfa  and  the  rest;  tbeirs  I  beUere  to  beraiy 


true ;  ibr  itis  no  minusle  that  a  report  a^ 

niitt^ly  raised,  (without  any  ground),  might  ni 
in«lustriously  be  promuiged  to  moet  parts  of  tii4 
kingdom,  before  the  respective  days  tb^  apeak 
of,  especially  when  the  plot  had  nlled  all  mcM 
heads  with  tears  and  jealousies,  without  wbidi 
it  had  not  been  in  the  power  or  art  of  tfaeGhoali 
or  any  of  his  tribe,  to  have  suggested  Ibft 
least  surmise  to  contradict  his  being  Felo  tk  sf  . 
*'  Next ;  Whereas  my  letter  saithy(aiMi  tlwl 
truly)  that  the  coroner's  jury  were  first  id 
opinion^  and  accordingly  declared  hewasfdb 
ae  «e,  and  that  much  art  and  skiH  was  used  to 
procure  their  verdict  to  the  contrarv.  Tfaia 
Ghost  instead  of xontradicting  that  trutOt  wvuM 
insinuate,  as  if  that  letter  reflected  upon  the 
reputation  of  the  iurors,  when  as  there  wa0 
no  such  thing  implied  or  intended,  they  Mag 
known  to  be  honest  men,  of  good  n^mlatiosi, 
and  free  firom  fraud  or  guile,  and  conaeqiienitly 
the  easier  to  be  over-reached  by  thecanning  e# 
those  and  that  party,  whose  interest  it  was  t» 
deceive  them,  and  whenever  leave  any  stone 
unturned  to  attain  their  designs.  And  1  eannot 
but  observe  how  skilful  and  industrions  these 
people  still  are,  to  hide  and  prevent  the  troth  ,of 
that  man's  death  from  dearly  appearing  and 
shining  forth,  as  without  douot  it  woal{  and 
Inust  £),  was  not  the  matter  now  (as  fenncrly) 
puzzled  with  legends,  and  long  stories,  nodung 
to  the  purpose.  And  as  to  the  coroner's  war* 
rant  ibr  burying  the  body,  and  recited  in  tJM 
Ghost,  it  is  notorious  they  are  common  tridost 
used  by  men  of  his  profession,  who  (if  any 
money  is  like  to  oome)  willusuaUy  adjourn  the 
jury,  and  then  make  such  warrants  (thc^ 
knowing,  that  if  the  verdict  be  Felo  de  te,  it  m 
then  out  of  Uieir  power  to  give  leave  to  boiy 
the  corps.)  And  ^  would  be  very  material,  if 
the  coroner  would  declare  what  lie  received  for 
that  job,  and  of  whom^  and  what  evidence  he 
had  to  induce  the  jury  to  find  (as  the  inaui- 
sitton  imports)  that  he  was  strangled  vnuk  a 
linen  dotn,  a  matter  of  fact  never  so  mocfa  as 
spoken  of,  until  you  came  in  with  your  evi- 
dence, which  was  not  in  some  weeks  after. 
And  I  do  again  aver,  that  the  body  was  reeuired 
by  the  jurors  to  be  opened,  and  was  rerased  ; 
and  if  the  body  was  m  their  and  the  coiowa'i 
power,  (as  the  Ghost  insinuates)  such  power 
was  concealed  firom,  and  denied  toe  juiy.  And 
it  is  very  probable  the  coroner  of  WestniUMter'e 
as«6tance  was  reiused,  for  some  such  indirect 
doin^,  for  that  there  was  not  the  least  difference 
betwixt  the  coroners  in  relatibn  to  their  juris- 
dictions ;  and  the  Westminster  coroper  came 
not  vohiutary  of  himself,  but  was  importuned 
to  be  there  by  Mr.  Wigg,  and  divers  olhera  of 
the  chief  innabitants  ot  St  Martin'e  parisli : 
And  particularly,  the  reverend  Dr.  Lhyd 
(who  preached  the  funeral  sermon)  qwke  tn 
the  coroner  of  Westminster  before  he  went,  m 
that  it  had  been  proper  to  have  given  the  mat* 
ters  mentioned  In  that  sermon,  in  evidence  be* 
fore  the  jury.  Andit  is  observable,  the  pcnen 
mentioned  to  give  the  information  to  the  docker 
of  dw  two  wounds  in  the  body,  and  that  ttm 
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bovnbdWeikiiraBlbiMMi,  wm never  proAfteed; 
for  if  be  bad,  and  that  sir  £.  B.  O.  had  been 
murdered,  sucb  person  mig^hi  have  been  ae- 
cpred,  aad  tber^y  tbe  iiiurderers  detected. 
Bui  i  suppoeethe  Gboetwill  not  pretend  either 
that  fiermon,  9r  the  pamphlet  printed  by  Nath. 
Thompson  to  be  legale  or  (indeed)  any  evidence 
aiall. 

*'  And  now,  Mr.  Prance,  bein|f  come  to  the 
several  paraivrapha  of  my  Letter,  I  shall  take 
them  in  order  as  they  are  placed,  and  give  the 
GQioBt  particular  answers  accordinfflT^. 

<<  I^^  Ab  to  sir  E.B.O/S  perambubttona  there- 
in  mentioned  to  be  on  the  Saturday  he  was  fint 
missing,  they  are  true  in  every  particular,  and 
win  be  proved  by  divers  able;  credible,  and  un- 
draiable  witnesws.  And  bow  vain  it  is  for  the 
jfliost  to  ask,  'why  tliese  witnesses  did  not  come 
m  sooner  at  the  trial  of  Green,  Berry,  and  Hill, 
do  you  judge,  when  all  the  world  remembers 
tiie  great  torreat  that  carried  all  before  it  in  fit* 
Tour  of  the  plot,  aad  the  murder  of  sir  £.  B. 
Q.  by  the  papists,  without  which  (as  T.  O. 
was  neard  to  say)  his  plot  had  faited :  And 
when  it  is  duly  considered,  that  the  two  persons 
that  first  found  the  body,  (for  no  other  cause)- 
saffered  much  in  their  peraons  and  estates  by  a 
long  and  chargeable  imprisonment.  And  all 
otiiers  that  then  seemed  to  doubt  of  the  truth  of 
4hnt  man's  beiufl'  murdered  by  the  papists,  were 
atiffmatized  with  the  odious  'names  of  papists, 
aiui  encouragers  (if  not  promoters)  of  the  plot 
It  will  appear  no  wonder,  if  people  were  un- 
willing to  discover  their  knowledges,  or  to 
come  voluntarily  (without  process)  to  give  their 
evidence.  .And  how  can  it  be  imagined  those 
three  unfortunate  men,  being  kept  close  pri- 
■onem,  could  make  enquiry  after  proper  evi- 
dences, or  against  the  common  vogue,  draw 
into  suspicion  the  a^sertioii  of  his  being'  mur- 
dered by  the  papists? 

**  II.  Tlie  Gnoet  hath  so  much  ingenuity  to 
ffranttheseoondparagraphof  my  letter,  as  to 
the  plaoe  and  |»osture  hevrss  round  in,  but 
would  avoid  the  inaooessiUeness  of  the  place, 
pretendiiig  a  lane  near,  when  as  that  lane  is, 
IB  effect,  unpassable  with  two  on  a  horse,  and 
cornea  not  vrithm  500  yards  of  the  olaoe,  and 
the  mounds  thither  very  high,  and  tne  consta- 
Ue  and  his  assistants  (though  they  lived  in  the 
parkh,  and  well  knew  the  way)  were  forced  to 
Dreak  a  gap  in  the  mounds,  though  they  were 
singly  horsed.  And  whereas  the  Ghost  al- 
ledees,  ti^at  you*  do  not  depose  he  was  carried 
to  uie  place  wholly  on  horseback,  he  hath  run 
hamsen  into  a  worse  dilemma,  having  made  no 
provision  of  men,  either  as  to  strength  or  num- 
Wr)  to  carry  so  great  and  weighty  a  corpse,  in 
the  dead  of  the  night,  over  such  mounds  and 
fimces ;  but  let  all  inquisitive  people,  desirous 
of  truth,  take  the  pains  but  to  go  to  th£  place 
(and  tliat  without  apy  burden  on  their  backs) 
diey  will  soon  be  convinced  of  the  assertion  of 
the  difficulty  (if  not  impossibility)  of  the  bring- 
um^'Ofadead  corpse  taither,  eitticrou  foot  or- 
ea  hprsehack.  •  And  the  pretensions  of  the 
Ck«i^«»  as  t^  the  limbenieai.  ofthebodyand 


jointa,  does  not  answvr  thatjoart  of  my  letter  : 
which  rebtea  to  the  impossibility  of  his  heing 
put  into  a  sedan.    For  his  body.  When  foisnS^ 
was  stiff;  so  that  what  timbemess  happened, 
or  appeared  afterwards,  hath  no  relatibn  fp  th» 
question.     For  it  is  a  certain  maxim,  a  dead 
limber  body  cannot  be  stiffened.    And  pray, 
Mr.  Prance,  give  us  an  account  what  became 
of  the  sedan,  and  the  cords?   And  how  yon 
could  carry  it  with  cords ;  for  the  meanest 
sedan-man  in  the  town  will  tell  you  it  is*  ini^  ^ 
practicable,  or  rather  impossible;    and  yoii/ 
may,  if  you  please,  make  an  experiment  wUk 
a  cord. 

"  III.  Aa  to  the  body  being  <uD  of  blood, 
when  found,  |the  Ghost  endeavours  to  disprove- ' 
that  assertion,  by  the  evidence  of  Mr.  Brown 
the  constable,  •  the  two  suigeons,*and  Mrs.  * 
Curtis,  and  produceth  the  evidence  given  at ' 
the  trial  of  Green,  Berry,  and  HIH,  and  an  ex-  * 
trajudicial  affidavit  since  made  by  Mr.  BrowuV 
and  another  by  Mrs.  Curtis,  to  countenance 
such  his  denial.    But,  Mr.  Prance,  (when  yotr  ' 
see  the  Ghost)  tell  him  the  matter  of  the  bfeod 
will  (and  I  assure  you  and  all  the  world  it  wiH> 
be  proved  by  divers  credible  and  undeniable ' 
evidence ;  and  that  I  may  pacify  the  Ghost 
in  |h^  mean  time,  he  is  to  Understand  that  Mr/ 
Brown,  the  two  surgeons,  and  Mrs.  Curtis, 
are  no  competent  (nor  can  be  material)  wit- 
n€8.<;es  in  this  case.    For  Mr.  Brown,  tt  he  did 
a  rash  and  unaccountable  act  (to  give  it  no 
worse  name)  in  removinj^  the  body  before  the  ' 
coroner  and  juiy  saw  it,  (which  hath  occa- 
sioned all  this  dispute)  so  he  must  not  think  i6 
help  himself  by  affidavits,  or  to  justify  one  ill 
act  by  another :  And  besides,  as  be  unadvised- 
ly (and  contrary  to  aH  law  and'  practice)  re- 
moved the  body  before  the  coroner  and  jnry 
came ;  so  he  did  the  same  in  the  dark,  (dbout ' 
eight  o*ck>ck  at  niglit)  when  the  candle  was 
blown  out ;  whereby  it  was  impossiUe  for  him 
to  look  for  any  bk>od,  so  as  to  find  it :  And  nd-  * 
ther-he  or  the  suiveons  (by  any  day  light)  saw 
the  plaoe  where  the  body  was  found,  or  vrhera 
the  sword  was  pulled   out,   until  after  ten 
o'clock  the  next  day:  before  which  time  much  ^ 
of  the  blood  was  taken  up,  and  the  rest  tram- 
pled out  of  sight  by  the  great  concourse  c^  the 
people  which' came  thither.    And  as  for  Mrs. 
Curtis,  she  only  saw  the  body  after  it  was 
brouglit  home,  when  as  the  body  was  stripped  at 
the  White- house,  and  a  bhmket  borrowed  there 
to  wrap  tbe  body  in.    So  the  world  may  Judge 
of  her  affidavit.    But,  Mr.  Prance,  it  will  be ' 
fully  proved,  tiiat  the  body  was  foil  of  blood  ; 
and  tnat  there  were  cakes,  or  gobbets  of  dry' 
blood  found  in  his  clothes,  which  (with  his 
body)  stunk  extremely.    And  it  will  be  also 
fully  aad  effectually  proved,  that  his  eyes^ 
nostrils,  .  and    comers   of   his  mouth   wete 
fly-blown;  though   tiie  Ghost  (without  the 
leiaist  colour  of  reason)  pretends  it  to  be  contrary  • 
to  nature  and  reason ;  when  as  common  ex-'* 
perience  daily  evinces  the  contrary.    And  T  At ' 
observe,  that  tlie  Ghost  omits  to  take  notice  of 
two  malarial  ciruamstaaieep  iatfaia^Aird  para*  ' 


mphy  vi^.  The  first,  «b  to  th«  swei'd'a  cnMAi- 
ni^  tHjpBwt  the  backbone.  Thefecond,  as  to 
thai  ]iiart  of  the  aword  whioh  was  io  his  body 
being  discoloured.  And  pray,  Mr.  J^ance, 
do  you  (or  the  Ghost)  give  the  reasons  tbereol^ 
and  of  it's  point  being  rusty ;  as  also,  what 
was,  or  could  be  tbe  cause  of  the  spots  in 
the  shirt,  waistcoat,  and  drawers,  of  green- 
ish colour,  mentioned  in  Mi«.  Curtis's  affi- 
davit. 

*'  lY .  As  to  thefourfth  paragraph  of  my  letter, 
I  |»erceive  the  Ghost  admits,  that  when  a  man 
is  strangled  or  hanged,  his  eyes  will  be  ex- 
torted; and  admits  that  sir  £.  Godfrey's  eyes 
(when  found)  were  shut;  only  he  seems  to 
ijuan'el  with  the  colour  of  his  tace :  And,  see- 
u^  he  admits  his  face  not  black  (as  aU 
hanged  meo^s  are,  when  cold)  I  care  «ot  i» 
contest,  whether  his  face  was  pale  cur  ruddy, 
or  a  little  swelled,  or  not,  those  beinjg;  very  in- 
considerable circumstances.  But  hisdenying- 
the  putreiiu^tion  charged  in  that  paragraph, 
and  the  consequences  deduced  from  thence,  is 
n«t  only  a  great  untru^i,  but  is  directly  oppo- 
site to  the  evidence  fpven  by  Mr.  Skillame,  at 
the  trial  before  mentioned. 

<^  V.  As  tovthe  fiitb  paragraph,  the  Ghost  is 
Caiarfroni  answering  the  assertions  tbemn, 
fta  that  he  only  quibbles  at  words;  and  begging 
the  question*  deduces  thence  impertinent  and 
FMhculous  arguments.  Fur  it  will  be  proved, 
that  his  shoes  were  glazed  at  the  bottom  of  the 
solas,  and  which  must  of  necessity  be  occa- 
sioned by  his  walking  on  the  grass.  And  (Mr. 
France)  if  you  and  the  Ghost  will  walk  toge- 
ther, you  will  easily  experience  it,  and  so  may 
any  body  else  satisfy  hunself  in  this  specula- 
tion :  As  also,  as  to  the  grass  seeds  that  stook 
in  the  s^ins  of  his  shoes ;  which  is  so  far 
from  being  impossible  at  tliat  time  of  the  yea^, 
(as  the  Ghost  would  argue)  as  that  it  wdl  be 
ppoved  by  undeniable  evidence.  But  ^Mr. 
Prance)  pray  ask  the  Ghost  how  he  came  were 
vi4thout  a  speck  of  dirt ;  and  who  pieked  the 
hon&-hairs  off  his  clothes ;  and  let  liim  con- 
trive ^f  he  can)  a  probable  or  raUonal  way  for 
a  d^  man  on  horaebaok  to  h(4d  up  ius  Nga, 
or  to  save  them  or  his  clothes  trom  the  dirt : 
For  though  a  man  may  walk«  thither  very 
clean »  yet  U,is  imposailue  atthatlvfoeofthe 
year  to  ride,  either  without  being  ^dirtied,  and 
some  iiorse- hairs  sticking  on  his  clothes.  But 
perhaps  the  next  aocount  from  the  Ghost  will 
be,  that  he  eithor  rid  ^vitli  gambadoea^  or  else 
a. pair  of  fishernien*s  boots. 

.  *^  VI.  As  to  the  sixth  paragraph,  pray  Mr, 
Pranc«,  tell  the  Ghost,  hia  railing  a^pinst 
Popish  nurses,  and  Popish  midwives,  is  no 
answer  to  the  assei'tions  m  that  paragifaph  ,  for 
all  the  women  in  the  town  are  competent 
judges  thereof,  and  1  hope  the  Ghost  wdl  not 
say  they  are  all  Papistn.  But  pray  tell  tbe 
ghost  he  takfls  no  notice  of^  the  Imght 
9f  the  collar,  and  it's  being  fast  button- 
edaboiit  his  neck  when  found  i  nor  th^  conolu- 
■ifHi  of  that  paragn^fh ;  and  tbereforo  )  svipfiagie 
be  admits  it  to  bo  tm#. 


«VIL  Aviaa  tathn  wewA^Ukt^v^m^ 
gisaph,  which  relates  only  to  tbe  difcrenoe  be- 
twixt yonr's  and  Mr*  Bedloe's  evidcoce;  I 
must  take  notice,  that  what  you  and  he  swcnr 
are  very  contradictoiy,  and  much  move  than  I 
hinted  m  my  said  letter :  and  though  part  of  it 
be  as  he  ana  you  were  inibrmed ;  yet  yoo  awt 
he  swear  the  mformations  were  received  frana 
the  persons  aotually  ccmoemed  in  the  nrarder, 
and  who  had  eonndenoe  enough  in  Mr.  Bed* 
loe  (though  he  refused  4,000/.  to  help  to  Idi 
him,  and  2,000/.  to  help  to  carry  him  away)  tm 
to  shew  him  the  dead  body,  and  so  were  under 
no  temptation  of  mis-inlbrming  either  hiai  ar 
yourself.  And  pray,  ftir*  Prance,  will  yon  let 
the  world  know  what  reward  you  were  to  havs 
for  that  job;  for  certainly  ymi  deser%ed  a# 
much  aa  Mr.  Bedloe,  and  needed  ni«re,  Ta» 
baring  a  wife  and  children,  and  he  a  hatc^ielor  ? 

*^  Thus,  Mr.  Prance,  having  gone  through 
each  pai'ftgraph  of  my  letter,  and  answered  w 
Ghost  to  your  satisfaotion ;  I  sbookl  ieare  o€ 
here,  ^earmg  I  have  been  too  tedious  •:retdy : 
but  I  oannot  omit  to  take  further  ntlice  of  Bw. 
Curtis's  affidavit,  in  rehution  to  the  4rops  of 
wax  found  upon  the  clothes,  in  which  I  cannot 
say  but  she  may  swear  true ;  but  this  I  do  aTcr> 
that  if  it  be  so,  those  drops  were  put  apoo  the 
clothes,  long  after  he  was  found,  and  after  the 
jury  had  sat  on  the  body ;  for  there  waa  ne 
such  thing  then  on  the  clothes :  and  I.  aupjiose. 
this  was  some  artifice  used  by  those,  wl»o  either 
out  of  interest  or  design,  were  desirous  to  eon* 
firm  his  being  murdered  at  Somerset- houser 
and  to  carry  on  the  great  lie,  and  iiupertineiil 
story,  then  invented,  and  given  out  ^Miiongit 
others)  that  he  was  laid  under  the  h^rh-ahar 
there ;  and  if  my  information  tail  not,  ^here 
were  other  such-hke  tricks  used,  which  I  shall 
make  bold  to  acquaint  Ihoee  nMre  naaily  con- 
cerned therein,  than  yourself;  and  abaU  give 
them  to  understand,  tliait  'tis  no  wonto*  a  tnan 
in  sir  £.  B.G.'s  cireumstanQoi^  abauld  kin  hiai- 
self,  such  aceidettts  being  no  newa  to  that  &- 
mily,  wherein  melanoholy  and  distradMn  (that 
often  produees  such  effects)  hath  beesi  pi^o 
miaant,  and  mightoccaaion  the  werdshe  epafce 
to  sir  Thomaa  Robinson,  aa  to  his  bsing  Ihr 
first  martyr. 

^'  And  now,  Mr.  Pranoe,  for  a  eoncloawB,  if 
you  were  guilty  of  the  murder  of  sir  £«  B.  6. 
DOW  dmst  you  (as  you  did)  on  tbe  Ffiday  after 
he  was  found,  go  to  Prtmroee-hill  to  aee  th* 
body,  and  not  1^  afraid  it  showld  ai  jjiour  ap-> 
pteach  have  bled  afresh  ?  and  how  canae  jo« 
(alter  Greeii,  Berry,  and  Hitl,  were  hettgml)  to* 
declare,  in  answer  to  a  sokmn  qoestioo*  ihaa 
you  knew  nothing  ef  the  death  of  sir  £.  B.  G.  ? 
Fray  remember  me  to  your  ekl  iriend  aad 
lodger  Mr.  Renn,  my  leapeets  alaa  to  your  wife, 
not  foigetting  ycwr  litde  daughter,  who  gnre 
you  so  good  advice  before  yon  took  your  jonr* 
iieyinto  Nottinghamshire,  and  helped  to  tahe 
Bedingfield,  vpho  was  buried  tonrteen  uraofdie* 
i  am,  your  loving  Friend,  TnuEiuic. 

Combrulge^  March  13, 1<381.  ^ 

London:  Annted  Iw  J^.Tbmffm,  IMi.*^ 


have  done ;  tFid^'  say,  Wh«it  was  testified 
iigfSinttthe  ihtirdeVers  afsh  Bdiwiiudbury  God- 
fwy,  was  a  lie.  They  g«  orer  al)  the  c?f  idente 
given  affainst  thesfe  teli<n4rs,  and  uhdertake,  by 
uadeomble  witnessed,  to  ^fjrove  the  contrary. 

J-.  C.  J.  To  the  def)9lidant's  counsel ;  Whit 
say  you  to  it  P 

Mr.  Saunders.  I  am  6f  counsel  for  Pain^ 
my  lord,  the  charflre  against  Pain  is,  That  lie 
should  own,  that  he  did  bring'  one  of  these 


n  thdWIi^  AtBMlR^MMif  Mt^ ft |«^,. in- 
titled,   <The  Loyal  Prot^^nt  InteUi^45«, 

*  &c.'  Number  125.  Tuesday,  March  7, 1681, 
the  lUbwing*  paragraph : 

•  "  ftirch  4,  leSSf.  Whtt-eas  thfe  mayor  of 
Gotham,  in  his  pretended  True  Protestant 
Mercury  of  Satnr<fa5r  last,  seetns  mightily  of- 
li^ded  with  a  letter  thef^a  mentioned  to  be 
httit  ib  Mt,  Ptance,  c6ticermng  the  raui-dcr  of 
tit  JR.  JB.  06dfreY>  and  cndeatours  to  avoid 
the  ejfatriihatiofi  b?  ttie  truih  of  the  matter  of  i  lette"  to  be  printed ;  I  hav«  fbrrot  whether 


fkdt  cbntdn^  in  that  letter,  by  hid  Old  Way  6f 
fftlfing'  and  sti^atizing  all  honest  Church  of 
CnglandMto  ^th  the  name  of  Paf)ist,or  popish  • 
|y  Effected :  he  and  his  Whiggish  Tribe,  iue 
ffereby  d^red  to  take  notice,  Uiat  there  is  n6t 
tn  ike  sdd  i^teft))6  feast  item  or  circumstance, 
'  1^  ti^kat  will  be  t>v  undentabfe  evidence  made 
btrf  16  he  tb^  truth.  So  (he  said  Mr.  Pi'ance 
liarilig^  Dot  afi  yet  totidnafed  an  answer  to  that 
fett«r,1be  Will  speedily  recdvi  a  further  letter 
tdatlQg  W  that  ftiard^r ;  whefetfi  the  further 
<r«th  will  Uiot  only  be  fiilly  get  tbrth,  and  other 
^fdunCistances  set  oat ;  but  also  tt  wHl  thereby 
ttsutily  appear,  that  the  re'putation  6f  that  dead 
Icnight  is  so  far  froiti  basing  therein  tnurdered, 
pt  the  justice  of  the  nation  fr6ak  being  ques- 
^ned ;  as  that  ft  M-IW  concern  Mr.  P'r&nce,  Mr. 
M.  tr.  and  aTI  parties  on  that  side,  to  lay  their 
k^ds  together  thotc  efltectuaity  than  they  did 
oU  Wednesday  morning  last :  for  truth  seeks  no 
^mers  ;  and  were  it  not  for  a  vicious  and  im- 
itfnCCified  generation  of  vip^i^  tieed  not  require 
Im  advocate.  For,  though  a  lie  may  prevail 
Ibr  a  time,  and  eclipse  the  trtith,  yet  at  length 
truth  will  shine  fbrtli,  with  the  assistance  of 
^at  Cod,  Wh6  is  tlie  author  of  truth  itself." 

:  Th^BaParagraflhoutof  smother  oif  the  like 
Intelligences,  was  read.  The  Intelligeiice  was 
Knmber  127.    Saturday,  March  11, 1681. 

'  **  March 9,  W^.  Whereas  Diek  Janeway,  in 
t)iis  day's  Mercury,  promises  an  answer  to  the 
lale  tettrt-  to  Mr.  Prance,  <Src.  This  is  to  give 
WiA,  and  afl  the  wfNfM  not hse,  that  sudb  afi  an  • 
liwef  is  Hlhpattently  expected  by  the  author  of 
Aat  letter,  vl^ho  questions  not  but  to  prove  eterr 
tittfe  of  ^at  letter,  to  the  satisfaction  of  ail 


sir  Philip  Lloyd  said  the  first  or  the  second. 

L,  C.  /.  The  second  he  says. 

Mr.  Saunders.  If  Pam  did  own  it,  I  think  bfe 
did  more  inffennously,'  than  when  he  d^d  make 
it,  or  bri|ig  it  to  the  press  :  but,  my  lord,  it 
was  a  rash,  unadvised  act ;  but  not  out  of  any 
malice :  my  lord,  we  will  prove  that  Pain  was 
not.  a  Papist,  nor  any  of  his  (andity.  My  lord, 
this  cannot  justify  or  excoseth^m,  it  will  only 
extetiiiate  their  tioiilt.  We  will  call  some  wi^^ 
oosses. 

X.  C.  J.  I  wfll  hear  any  thing  in  this  catStf, 
be  sm  htfg6  as  yon  wdl,  you  shanH  say  yon 
are  stinted;  fSr  it  is  a  business  of  naght^ 
conoeni. 

Mr.  Goading.  I  am  of  counsel,  my  lord,  for 
Ptak :  mj  krd,  we  have  made  appncation  t6 
persons  to  intercede  for  us  ;  we  are  sorry  fat 
what  we  have  done,  and  have  ofl^r^  to  give 
any  satisfaction. 

L:  C.  /.  To  me  he  Mid,  h^  would  mnkt  it 
ttnt  fcy  .500  withjesses :  they  wocfld  make  ft  as 
l^ahi'  ts  the  day. 

Mr.  Thompson.  Since  the  hurt  time  that  t?^ 
appointed  for  the  trial,  they  have  printed,  that  ■ 
thev  would  prove  it  by  threescore  witnesses  ; 
aim  were  very  iorry  it  did  not  come  on." 

Mf .  Yalden.  I  ami  of  counsel,  my  lord,  fSf 
Thompson,  who,  I  think, .  was  unfortunately 
dra#n  into  the  hnshiess ;  and  that  by  Pain  and 
FarweH,  though  they  torn  all  upouhira  nmv. 
It  lifra^  a  f^tt^  pi^ce  of  inj^entrity  for  hi? h  to 
di9(;6v^  his  authors  r  afru  it  had  been  vdrjr 
mischievous  if  theyhadiict  been  discovitted. 

X.  C.  /.  What  sayyou  to  thehvo  Prfttestant 
Intelligences  ? 

Mf .  Yalden.  They  are  in  much  the  ati^or 


the  CfofiMmtier  (according  to  his  last  Pacquet 
of  Advice  from  Rome)  would  go  on,  and  use 
his  inkihest  to  procure  the  lord  majfor,  court  of 
dldermen,  and  common-council  -ot  London,  to 
inspect  the  truth  of  that  lettefr ;-  whereby  it  will 
Appeal  mevitiibly,*that  tlife/re  is  not  one  Papist, 
«r  popiflhly  aflfecfttf  person  concerned  in  that 
letter,  or  in  the  proof  of  the  particulars'thereof;^ 
but  the  same  (wiUr  drvers*  other  material  cir' 
cumstances  relating  to  the  murder  of  sir  £.  B. 
Gtfdfrty,  and  the  miud  and  blind  put  upon  the 
tl^ld  m  relatiiAi  thereto)  wiH  be  more  fully, 
jMainly,  tiad  manifestiy  proved,  without  giving 
ifl  words,  or  scurrilous  language,  or  reflections 
to-  atiy  persoii*  that  ideally  are,  or  supposed  to 
he  IhttretA  concerned,  in  any  dreamstancd 
liThatdOever." 

'  Mr.  8a^.  Majfndrd.    Yi>xi  Hw  »Mit  th^' 
vol.  via. 


«ftankind :  and  besides,  he  is  very  desirous  that    of  them,  as  of  the  other.    Thompson  says.ithi^ 


authors  would  be  able  to' prove  it  by  nmlenia- 
ble  witnesses :  Thompson's  Intelii^fence  is 
open  to  any  man  that  will  put  any  thing  into 
it,  and  lie  is  paid  for  his  pains. 

Mr.  Osborne.  I  am  of  counsel  fof  Fai^TdF, 
my  lord,  it  was  a  fboKsh  thins*  to  do  as  We  have 
done  ;  but  that  i§  no  satisrection  :  my  cUent 
says  he  hadf  several  witn^sxe^. 

X.  C  /.  Call  them,  they  shall  be  heard. 
■  Mr.  FanoefL    I  bejin  with  Hazard,  my 
lord,  h&  and  I  went  to  me  phice. 

Then  Hatard  was  sworn. 

Hazard.  I  went  along  with  Mr.  Farw^fK 
He  was  at  the  Rainbow  Co'fVee-house,it  was  ilk 
the  morning,  and  he  desired  me  to  dfo  t6  'the 
plac^  ivhfere  sir  Edftmoldbury  OCiwey  #m 
t^ttcL 

4T 
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X.  C.  J.  What  day  was  it? 

Hazard.  I  cannot  tell,  I  went  along  with 

him,  and  staved  as  long  as  he  did.    1  saw  sir 

£.  Godfrey  lying  upon  the  table,  his  shoes 

weire  dean  as  ii*  be  had  been  on  an  haymow, 

.  and  his  eyes  were  closed. 

L.  C.  J,  Where  was  he  ? 

Hazard,  Upon  a  table  in  the  White-honse. 

Thepe  were  gobbets  of  blood  (that  I  will  ayer, 

.Bi3^  lord)  by  the  ditch -side,  and  likewise  at  a 

•place  where  there  were  two  or  three  things  to 

go  oyer,  there  was  more  blood  :  1  cannot  tell 
ow  he  was  carried,  or  how  he  came  there, 
bat  I  saw  him  at  the  White-house. 

Mr.  Williamt.  Who  went  along,  with  you, 
besides  Mr.  Farwell  ?^Hazard,  Nobody. 
>    Mr,  Williams  Did  he  bring  you  to  the  place 
Wherethebody  Uy  ? — Hazard.  Yes. 

8erj.  Maynard.  What  did  Farwell  tell  you 
when  he  desired  you  to  go  with  him  ? 

Hazard.  Why,  word  was  brought  by  one 
Hancock  a  wood-monger,  to  the  Coffee-iuouse, 
Mtme  would  not  believe  him,  but  sent  a  porter 
to  sir  Edmuttdbury  Godfrey's  house,  and  then, 
when  the  porter  came,  ana  said  the  body  was 
found,  ana  carried  to  a  White-house  On  Prim- 
TQ6e>hiU,  he  spake  to  me  to  go  and  see  the 
body,  and  I  tetched  my  coat  and  was  there 
quickly. 

Mr..  Williams,  When  you  came  near  the 
ditch,  did  Farwell  shew  you  the  place  ? 

Hazard.  Heaod  others  that  were  there. 

Mr.  Williams.  I  aak  you  this,  did  any  body 
shew  you  the  place  where  the  body  layyoesides 
Farwell  P—Hasar<f.  No. 

MT.Chifome.  Did  he  goto  the  place  directly, 
•r  about  over  ditches  ?     ' 

Hazard,  Truly,  I  know  the  way  to  Prim- 
flose^hill  as  weD  as  he.  We  went  as  direct  a 
way  as  we  oouhl. 

jL  C.  J.  The  straightest  way  to  the  place  f 

Hazard.  Yes :  we  went  over  several  dhohes. 

Sk  Fro*  WtTtn.  Am  you  wereiagoiiig  otst 
several  ditches,  there  was  no  body  Mint  you, 
but  Farwell  was  there  f '^Hazard,  No. 

Mr.  Williams.  Did  yon  enquire  of  any  body 
as  yon  went  along  f 

Hazard,  I  cannot  remember  sach  a  small 
tircumstance. 

Then  William BmtsonmMnwoms 

Mr.  Osborne.  What  do  you  know  about  the 
blood  that  was  in  the  ditch  where  nr  £.  God- 
fir^  was  found? 

Mr.  Batson.  The  morning  after  the  murder 
was  discoYered,  and  that  sur  £.  Godfrey  was 
tound  in  the  fields,  I  went  with  two  or  three 
neighboura,  and  went  to  the  Whifeerhouse,  and 
I  saw  him  lie  upon  the  table  in  the  White- 
house  ;  and  coming  back  again,  they  sliewed 
lOein  a  ditch  where  they  said  be  lay,  some  blood, 
I  cannot  say  it  was  his  blood  ;  and  going  a 
little  fartlier,  I  saw  jrome  more  whitish  blood, 
and  this  is  all  I  canswear. 

L.  C.  J.  Wasit  frosty  weather  ? 

Batson,  My  l<Hrd,  I  cannot  tdl  whether  it 
WfLs,  bat  I  wm  assure  you  ihe  blood  looked  to 


me  more  like  Uood  that  w«s  laid  there,  Ibaa. 
any  thing  else. 

One  Fisher  was  sworn. 

Mr.  Farwell.  Was  yqu  there  when  sir  1^ 
Godfrey  was  stripped  r 

Fisher.  Yes,  1  stripped  him  of  his  clothes^ 
pulled  off  his  hose  ana  shoes ;  1  was  caipenle^ 
t(f  my  lord  Wooten,  and  I  was  sent  for  in  Oc- 
tober, ^a  day  or  two  before,  and  I  came  to  ^ 
the  house  covered  up,  and  to  take  order  witft  * 
my  partner:  and  as  1  went,  there  was  » 
report  that  sir  £.  Godfrey  was  found  and  laid 
up  in  tlie  Wliite-house,  and  when  I  came,  tlua 
coroner  and  the  jury  were  there,  and  I  got  into 
the  room  where  sir  £.  Godfrey  lay  up<m  tlie 
table,  and  took  his  hat  off ;  and  I  saw  two 
wounds  within  an  inch  and  a  half  one  of  ano- 
ther,  one  went  no  further  than  his  bone,  and 
the  other  went  through  his  back.  And,  my 
lord,  immediately  there  was  an  order  com* 
down  from  the  coroner  to  g^et  him  stripped. 
They  asked  me  if  I  would  gi^e  an  hand,  I 
told  than  yes.  I  pulled  off  his  shoes,  and 
they  were  clean,  ana  I  pulled  off  three  pair  of 
stockings,  and  a  pair  of  socks,  his  Uack 
breeches,  and  his  drawers,  and  they  came  ofT 
very  well ;  diere  was  a  man  in  the  company 
that  desired  to  help,  so  1  ffoi  upon  the  table^ 
,and  set  him  uprignt  with  his  breech  upon  th* 
table,  and  his  feet  hanging  down  ;  we  unbut- 
toned his  coat,  and  pulled  it  off,  I  came  to 
his  flannel  shirt,  and  wnen  I  came  to  his  back, 
tliere  was  bkK>d.  But  I  did  not  see  any  hkxM 
till  I  came  to  his  back-part  About  his  throat 
there  was  something  that  had  girt  him. 

L.  C.  J.  He  looked  as  if  he  were  strangled^, 
did  he? 

Fisher,  Yes,  and  his  neck  was  so  weak  tha^ 
you  might  turn  it  any  where. 

X«C.  /:  To  the  defendant  Farwell.  How 
do  yon  pretend  he  murdered  himself  ?  That  1m 
ran  himself  thivNiffh  f 

Mr.  FarvdL  tmake no  inference,  my  loi^ 
But  I  would  only  prove  that  what  I  write  i# 
true;  I  writ  onW  the  first  letter ;  and  tbesm 
are  three  heads  1  am  charged  with  upon  thaC 
letter,  and  that  about  the  blood  ia  one.  My 
lord,  I  was  concerned  they  should  pretend 
there  was  no  blood  at  all ;  wnen  1  came  there^ 
tliere  was  near  my  hat  full  of  blood. 

L.  C.  J.  Can  vou  tell  who  laid  it  there  T 

Hr.  Farwell.  My  lord,  if  you  will  hear  twe 
witnesses  mora,  1  will  satisfy  your  hmlafiip 
who  laid  it  there.  My  lord,  this  man  was  one 
of  them  that  helped  to  remove  the  body  out  of 
die  ditch. 

John  Ravson,  called  by  Mr.  Farwell,  and  swore. 

Kaicson.  My  lord,  I  was  there  taking  him 
up,  we  fetched  the  constable,  and  pulled  htna 
out  of  the  ditch,  and  when  we  had  done,  we 

KuUed  the  sword  out,  and  removed  him  to  the 
ouse,  and  there  Wiis  Uood  upon  some  peels 
(exphuuiug  himself  to  me,  on  a  couple  of 
stumps  to  go  over  upon)  and  going  into  the 
door»  his  hSck  did  sweep  «  little  against  tbm 
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be  did  lurt  propose  to  Mr.  Godfrej,  that  the 
body  iniebt  be  opened,  that  tnj  doubt  may  be 
lud  aside,  ooaeenung  liia  beioflp  mavdereA  ia 
that  plaoe?--.lf<)Mf.  My  lonl,^ 

L.  C.  J.  Had  you  any  doubt,  whedier  be 
iras  murdered  or  sot  ? 

HiM$,  Indeed,  my  lord,  I  tboufffathewas 
stranfifled,  that  was  my  opiiiion,  fcamiot  tell 
whether  I  waa  miataken.  1  SMd  to  Dr.  Ooodall 
it  would  be  very  well  if  Mr.  Godft«y  would  send 
for  a  snrgpeoD  and  a  phyaician  from  the  court, 
and  others  from  tlie  city ,  to  satisfy  all  persons. 

Mr.  Farweil,  Wba!  ^lour  was  his  face? 

Hobht.  My  lord,  it  was  blotted. 

X.  C*.  J.  l>td  it  lode  aa  if  violence  had  been 
used  to  him  ? 

Hobbt,  Ay,  my  lord;  and  the  bloody  vcmmIs 
of  his  eyes  were  so  full,  as  if  he  had  been 
troubled  with  sore  eyes. 

Mr.  FarwelL  Did  you  observe  any  fly- 
blows in  his  face  ? 

Hobbt.  No,  my  lord,  not  that  I  know  of. 

X.  C.  J.  What  say  you,  Mr.  Chase. 

Chase.  My  lord,  on  Friday  when  I  came  to 
see  the  body  at  the  White-house  I  found  « 
great  contusion,  and  two  wounds,  one  yielded 
towards  the  right,  the  other  went  into  the  body. 
I  troubled  myself  no  more  at  that  time,  but 
the  next  day  Twas  desired  by  Dr.  Lloyd,  that 
I  would  go  to  his  house  and  see  the  body  ^uin, 
and  there  I  found  a  swelling  upon  the  kft  ear, 
as  if  aknot  had  been  tied  ;  there  I  found  him 
beaten  from  this  nlaoe  to  this,  (pointing  to  the 
neck  and  stomacm  I  never  saw  any  roan  beaten 
so  in  my  life.  Before  this  business  was  broach- 
ed, Mr.  Farweil  did  take  me  Mide  at  Man's 
coffee-house,  and  did  tell  me  what  proof  he 
could  make  of  this  business :  I  told  him,  Mr. 
Farweil,  I  love  you  well,  don't  meddle  with  iSam 
business,  for  I  know  it  is  impossible  any  thing 
can  be  sakl  against  it  that  hath  the  fiice  of 
truth.  I  did.  so  n  second  time  (my  lord)  when 
the  book  came  out,  I  found  one  before  'I  went 
to  New-market,  and  the  other  at  New-market; 
I  was  very  mooh  troubled  to  see  tlueton.  The 
ni^ht  before  Easter,  Uie  eire  of  Easter  day,  f 
met  with  Mr.  FarweU  at  an  house  where  rhad 
been  with  a  good  friend  of  his  and  mine,  and 
FarweU  came  and  asked  for  me,  and  he  came 
up  to  the  room  as  they  called  for  another  bottU 
of  wine,  I  told  them  it  was  needless,  only  since 
Mr.  FarweA  is  come  up,  said  I,  I  win  diink 
one  glass  Vith  you.  And  he  told  me  then,  that 
six  months  before  I  bad  given  bim  good  «oiuip 
sel  if  he  had  taken  it. 

Mr.  FarwelL  My  knd,  I  desirr  Mr.lShnith  to 
be  called. 

X.  €.  /.  Let  him.  But  he  camenot  theft. 


^de,  and  ihere  was  some  waiter  and  blood 
fiehted  there,  and  likewise  foiy  upon  die  tabl(e, 
where  he  lay,  and  upon  the  floor. 

Mr.  Farweil.  Did  the  bkKKl  of  his  body  faU 
upon  the  floor,  and  go  through  the  floor  into 
the  cellar  ? 

Rawson.  Some  drops  were  diere,  I  won't 
swear  whether  it  were  blood  or.  no,  my  lord. 

Mr.  Farweil:  My  lord,  I  desire  the  same 
question  may  be  put  to  Mrs.  Rawson. 

Mrs.  Rawson  sworn. 

Mrs.  Rawion.  My  lord,  if  you  please,  I 
have  not  a  word  to  say,  but  there  was  blood 
and  water  ran  through  die  table,  that  is  all  I 
can  say. 

Mr.  FarwelL  My  lord,  as  to  the  difference 
between  Mr.    Prance's    evidence,    and  Mr. 
Bedloe's,  I  desire  1  may  prove  the  difierence 
iieCween  them. 
'    X.  C.  /.  You  shall  make  any  proof  you  will. 

Jokn  Stanley  called  by  Mr.  Farweil,  and  sworn. 

Mr.  FarwelL  1  call  him  to  prove  the  copies 
of  the  Journals  of  the  House  of  Lords. 
•    X.  C.  J.  What  would  you  infer  from  the 
Journals  ? 

Mr.  FarwelL  My  lord,  they  chai^  me, 
'diat  I  should  say  there  is  -a  great  deal  of  dit- 
•foreoce  between  the  evidence  Mr.  Bedloe  gave 
in  the  House  of  Lords,  and  the  evidence  that 
Prance  gave  at  the  trial  of  Gre<»,  Berry, 
and  Hill. 

X.  C  X  Would  you  prove  any  evidence 
given  by  Bedloe  out  of  the  Journals  ? 

Mr.  FarwelL  1  can  prove  he  gave  that  evi- 
dence before  the.  House  of  Lords. 

But  Mr.  FarweU  afterwards  went  off  from 
that  proof,  and  called  Mr.  Hobbs,  Mr.  White, 
Mr.  Chase  the  father,  and  Mr.  Chase  die  son, 
and  Mr.  Lazinby,  who  were  swoiii. 

Mr.  FarwelL  1  ask  Mr.  Chase,  what  he  ob- 
served about  shr  Edmundburv  Godfrey  P 

Mr.  ChttMe  the  son.  IVfylord,  on  Friday 
noming  the  day  afler  the  body  was  found,  I 
went  to  Primrose-hill,  in  comuany  with  my 
fiither,  to  seethe  body  which  tney  said  was 
found ;  I  came  into  the  field  where  the  com- 
pany in  the  ftelil  said  the  body  had  been  laid  ; 
the  body  had  been  then  carried  into  the  house, 
I  looked  into  the  ditch  where  they  said  the 
body  was  laid,  I  couM  not  see  blood  in  the 
dilcn,  but  four  or  five  yards  aside  off  the 
dkch,  there  seemed  some  blood  to  me,  which 
the  constable  said,  followed  the  sword  when  it 
was  pulled  out  of  the  body :  1  saw  the  body  in 
the  house,  and  saw  the  two  wounds ;  be  had  a 
tfreat  contusion  on  the  led  ear,  and  his  whole 
nee  was  very  much  bruised. 

L.  C.J.  uo  you  believe  there  was  any  vio- 
lence ofleted  to  him? 

Chase.  My  lord,  I  believe  he  was  strangled, 
for  I  do  not  bdieve  those  injuries  that  were 
«fiered  about  him,  could  be  after  he  vras  dead. 

X.  C.  J.  What  say  you,  Mr.  Hobbs  ? 
.    IVvviU.  I  doiraM  may  ha  ask^  whether 


Mr.  Brown  is  called  by  Mr.  FarweU,  and  sworn. 

Mr.  Farweil.  I  desire  Mr.  Brown  may  be 
asked,  whether  his  eyes  wenetiGt  fly-blown  ?  . 

X.  C.  J.  It  is  proposed  to  yon  by  Mr.  Far- 
well,  whether  the  eyes  of  sir  £.  Godfi«y  weas 
not  fly-blown? 

Brtmn.  No)  my  lord,  1  did  not  seenyfly- 
Uows* 
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Mr.  Farweil.  Whether  there  weiB  any 
ipecks  that  ooe  mi^ht  call  iiy -blows  ? 

Bromn*  My  lord,  I  did  not  see  any  specks 
that  one  might  call  fly  Mows. 

Mr.  Fanvell,  I  desire  that  I  may  call  two 
witnesses  to  prove  that  he  said  so. 

X.  C  J.  What  will  you  get  by  that,  Mr. 
Farwell,  to  disparage  your  witness  r 
.    Brown.  My  lord,  Mr.  Farwell  would  hcve 
bad  me  say  so,  but  I  never  said  so. 

^  Then  j5/7i/M  came. 

*    X.  C.  J.  What  do  you  ask  Smith  ? 

Mr.  Faruell.  Only  about  the  blood. 

Mnmn.  My  lord,  he  came  to  me  another 
time,  and  told  me  I  was  wrong  in  my  affidavit, 
08  if  he  knew  what  I  could  make  affidavit  of 
better  than  myself. 

Mr.  Farrveil,  My  lord,  1  was  not  the  party 
that  told  him  so. 

Brotcn,  He  was  at  my  house  twice  at  Mary  • 
t>on^,  at  the  sij^n  of  theSun. 

X.  C.  J,  Was  Pain  with  liim  there  ? 
*  Brown.  My  lord  there  was  a  man  with  plate 
buttons  with  him  there.    I  don't  know  him. 

Mr,  Smith  sworn. 

X.  C.  X  Well,  what  say  you,  Mr.  fimith,  it 
is  iicquired  of  you  by  Mr.  Farwell,  here  to  de- 
clare whether  you  took  up  any  of  sir  £.  God- ' 
frey's  hlood,  aad  brought  it  home  in  your  hand- 
kerchief? 

Smith.  No,  my  lord,  I  know  nothing  of  that. 

Mr.  Farwell.  I  desire  Rawson  and  his  wife 
«My  be  called  again. 

Bjuwson  appears. 

X.  C.  X  What  say  you,  it  is  required  by 
Bir.  Farwell,  whether  you  saw  any  fly-blowa, 
in  air  £.  Godfrey's  eyes  ? 

BAtxDsan^  There  was  something  like  fly- 
blows, but  I  can't  say  they  were  fly-Uows. 

X.  C.  X  Did  you  ftbserve  the  flies  were  busy 
at  that  time  of  the  year  ^ 

Rawson.  My  lord,  I  did  not  see  them.  [Then 
the  people  laughed.  ] 

filr.  FarweiL  I  desira  Rawson's  wife  may 
icome. 

iknMo*.  I  must  fetch  her  then. 

"RaxcsorCs  wife  appears. 

X.  C.  X  Look  you,  Mr.  Farwell  ic^uires  of 
you  to  tell  us,  whether  tliere  w^ere  any  fly  blows 
in  the  eyes  of  sir  £.  Godfrey.  . 

Mrs.  Rawson.  If  il  pleave  you,  my  lord, 
there  were  a  gr$at  many  people  said  there 
were  il  v-blows,  I  took  no  great  notice  of  them. 

X.  V.  J.  He  asks  you  what  you  say  to  his 
mou^,  and  his  nosti;ils,  wetc  there  fly-blown? 

Mrs.  Rawson.  If  it  pleose  you,  my  lord,  1 
Mn't  say  nothing  to  it,  for  i  did  not  much  mind 
it,  but  tney  seemed  fly-blows. 

X.  C.  X  IlAve  you  any  more  witnesses',  Mr. 
Farwell  ? 

Mr.   Farwell.  I  pray   Mr.    Laainby,  (ray 
lord)  may  be  asked,  whether  men  t&at  kill  I 
Ibf^maelyes  look  as  sir  £.  Godfrey  did?    .  I 


£.  C.X  Hr.|jasiiil»y,  Mc  Farwd(  iminf 
of  you,  whether  you  have  seen  dma  thait  iwr« 
killed  themselves  )ook  in  such  a  OMiumr  ahvH^ 
the  neck  and  face  ? 

Mr.  Lazinku.  My  lord,  he  appeared  to  vam 
to  be  sfti'an&:led,  and  that  which  strangleii,  ha^ 
was  kept  obout  his  neck  tilliie  wia  ooid.  My 
lord,  people^tbat  are  hanged  and  let  down  whiilf 
warm,  the  Mood  drains  away  by  the  vawfli 
that  are  broken,  and  their  fimes  are  rath^  lef|^ 
and  their  faces  become  very  pale ;  but  the 
thing  wherewith  he  was  strangled  remaining 
about  hib  neck,  the  blood  oauld  not  drain  awy» 
but  it  made  his  face  look  bloody.  The  two  wv 
Chases,  tho  king's  apothecary,  wnf  there  wbtm 
I  was  there,  auo  the  J>lood  that  was  some  fiNiV 
yards  from  the  ditclr,  I  put  my  finger  in  i^ 
and  smelt  to  it,  and  it  smelt  lOc^  that  whick 
comes  from  a  body  alWr  a  (oitnight'a  tiaa# 
dead,  rather  than  a  week's ;  my  lofd,  it  wif 
blood  and  water.  The  water  Iritt  s^p^rala  Ivoqi 
the  bluod. 

Sir  Fran.  Win.  But  you  believe  he  was 
sti'anglQd. 

Mr.  La$inby.  Yes  ;  his  neck  from  thiapUot 
hitber  (pointing  to  the  upper  Mf^of  his  peck, 
and  then  to  his  stomach  and  breast)  was  van 
much  discoloured  and  Uaok,  and  hi«  OMUto 
was  discoloured.  Now  whefu^ver  a  man  m 
bruised  whilst  lie  is  alive,  or  whilst  he  is 
that  part,  after  the  persoiiis  dead,  will 
corrupt. 

X.  C.  J.  It  stands  to  reason  that^th^  hnijicj 
part  will  first  corrupt. 

Mr.  Laginby.  My  lord,  aller  Mr,  Gfaass  t^ 
apothecary  and  I  had  seen  him  at  the  White- 
house,  I  went  up  to  drink  a  glas*  «f  baar,  mni 
Mr.  Chase's  son  unbuttoned  sir  £.  Godfrsy's 
collar,  which  was  more  than  I  saw,  vrhen  | 
was  come  in,  and  unbuttoning  the  collar,  th^^ 
were  two  great  creases  both  above  and  Uow^ 
so  they  sent  fl)r  me  down  for  to  come  and  see 
it,  so  i  put  the  collar  together  aad  I  peroaired 
the  colW  made  Che  mark  likeastniitfiag  uftm 
a  fing^r^  the  n^ck  beiag  sw^led  abo^^  the 
colkr  apd  below,  by  the  straaglirig  with  a 
or  cloth. 

SivJFV.  Win.  Do  you  think  he  killed 
now,  Mr.  Farwell? 

Mr.  iMzinhy.  Then  waa  somrthieg  in  the 
eover  of  his  eyes  like  matter,  but  I  isaiieol  aay 
it  wtts  fly-blows.  His  eyea  wens  opea,  my 
lord,  and  his  eyes  were  bl<lod-ah^  as  Mr. 
Hobbs  hath  given  you  an  account,  aa  if  ha  ha4 
an  extraordinary  g^reat  cold,  or  a  mam  that  ha4 
a  blow  upon  the  tenplea  ur  fhrebaad. 

Mr.  Farwell.  Wbether  wrre  hi»  ttje^h^ 
closed? 

Mr.  Lasinby.  My  lord,  his  eyes 
wjien  I  saw  lum. 

Mr,  Farwell.   When  I  saw  htm  about 
o'clock  in  the  morning,  his  cnf  ea  were  ehut. 

Mr.  Latinby.    I  felt  upon  hU  is^ottm ;  I  ad • 
mired  that  his  ckuhes  were  not  vet,  th«iehav* 
having  been  aa  great  mwlarm  the 
before. 

X.C. /.  And  Ilia  dedMt  wen  Atfsafcf 
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Ifr^  Lagmt^   Qw  (d^4lie«  were  m  4vy  i# 


lb,  FurmeiL  My  bnrd,  tbey  maije  ft  gpreait 
Are  there,  and  dried  hit  olotben. 

X.  C.  /.  Cpme,  Mr.  Farwell,  there  w  no 
VPMi  90  hliad  a3  be  thiJt  won't  ciee.  WiO  yen 
^$iXi  any  more  witnesses  f 

Mr.  JariPe//.  1  wiU  call  no  more  wUncsaeii ; 
hut  I  mxpfom  they  will  ofier  i^pst  me  that  I 

Seij.  Juoynari/.  No,  no. 

JL  C.  X  Truly  your  religion  is  not  worth 
emmirin^  into :  It  is  not  much  to  the  purpoee 
what  relu;ion  you  are  of. 

Serj.  Mgyn,  Gentlemen,  you  hear  he  hath 
been  aUeto  make  no  defence  for  himself;  but 
for  the  satisfaction  of  the  world,  my  lord  hath 
taJcen  gpreat  paine  in  hearing  him.  I  ahall 
•f»eak  but  rery  few  words,  and  call  a  witness 
Of  two  of  some  new  matter ;  that  if  it  be  possi- 
ble to  convince  him,  we  wUl  do  it  We  need 
not  do  it  because  bis  own  witnesses  tells  you 
of  the  several  bruises  and  wounds  he  hail ;  that 
there  were  nofly-blowp,  no  putrifted  matter, 
flow  can  a  man  that  stabs  himself,  bruise  and 
beat  bimsell*  in  the  manner  that  you  have 
beard  P  There  i$  never  a  witness  that  hath 
8|foke«  on  hie  side,  but  hath  spoken  against 
hmXf  to  prove  himself  as  malicious  a  fellow  as 
can  be.  What  had  he  to  do  with  this  ?  8ir 
£dmundbar^  Godfrey  was  murdered,  was 
Ibund,  inquiry  made  after  it,  and  prosecution 
thereupon ;  now  comes  this  fellow  and  permits 
several  arguments  against  it,  every  one  of 
tbf  m  from  matter  of  fact  tiiat  is  Ihlse,  and  yet 
publishes  it  to  the  world,  that  he  wiU  prove  it 
by  500  undeniable  witnesses.  We  will  now 
<^i  some  witnesses  to  prove  him  as  wicked  a 
liar  as  lives.  I ,  say  what  had  he  to  do  with  it, 
only  mere  malice ;  he  would  have  me  ask  him, 
what  reli^on  he  is  of  ?  I  shall  not  ask  him,  for 
I  don't  tfamk  he  is  of  any ;  none  of  any  religion 
can  be  so  wicked  to  own  such  a  thing.  We  snail 
desire  the  favour  to^  call  a  witness  or  two,  to 
p^ve  something  meire  than  hath  been  proved 
in  this  murder,  thougit  there  was  evidence 
anough  upon  the  trial  to  prove  it. 

^0^  Gen*  Gentlemtn,  Mr.  Farwell  does 
yietend  that  he  hath  only  told  sd  many  lies, 
wid  halh  Idtthe  world  to  make  use  of  it.  And 
)Mik  brought  witnesses  to  colour  this  matter 
over,  in  hopc^  to  make  you  believe  the  matter 
is  true,  but  Mr.  Farwell  hath  fbrsot  himsdl*, 
his  paper  is  ouiC^  otherwise,  for  he  bath  argued 
upon  It,  ana  made  inferences,  that  therefore 
«r  EchnuniHiury  Godlrey  murdered  himaolf, 
therefore  he  is  guilty  of  the  highest  malice  in 
thaworid.  He  tells  a  ffreat  many  falsities, 
and  th>m  those.  fiUsitiea  both  inlenred  others. 
Ilie  paper  is  full  of  arguments. 

X.  C.  J.  Gendemoi,  1  <lid  rive  him  leave 
to  go  into  what  evidence  he  would  in  this  case, 
aot  that  LtlMNight  it  material ;  for  if  he  could 
have  proved  never  so  much,  yet  his  malice  had 
never  been  the  less  to  have  gone  and  aspersed 
the  fiorenmeiit.  What  had  he  to  do  tp meddle 
milkUf  Ik  whit  fOM^tm  •h«uld  he  writs 


hooks  ooDoemiJig  the  matters  of  gDvarDmvoty 
to  traduce  the  justice  of  Um  uotion  ?  The  peQ«< 

ee  had  suffered  as  malefactorvy  and  whal 
id  he  to  do  with  it  ?  If  they  h^  sulfei-ed  u^ 
nooently,  he  ought  to  have  doo^  uo  audi  thing 
as  this  IS. 

Serj.  Mayn.  ]\fy  lord,  but  Qi|e  witneas. 

X.  C.  J.    Fray  call  whom  you  will, 

Serj.  Majfn*  John  Oakdy.  We  wil)  prove 
that  he  was  waybud  th^tt  very  day  hf  wao 
strangled. 

Sol.  Gen.  We  have  no  need  to  caji  luiy 
witnesses  now,  to  overdo  a  thing.  We  n^y 
leave  it  here. 

Jury-man.  Pray,  my  lord,  if  they  have  any 
more  witnesses,  let  us  near  theui- 

L.  C.  J.  It  is  nothing  to  this  purpose  to  oijl 
any  for  the  king,  nor  hath  Farweli^s  evidence 
signified  any  ming  to  thi$.  He  did  design, 
ai^  wouM,  oQ  doubt  of  it,  b^iVe  been  ?firy 
much  satisfied  if  he  could  have  mode  but  soma 
probable  evidence  that  sir  }£.  Godfrey  killed 
himself,  and  I  was  desirous  to  hear  what  they 
would  say  for  themselves.  But  you  hear  what 
a  kind  pf  evidence  it  is ;  not  0  witness  he  hath 
called,  but  ie  as  much  against  him  as  can  be, 
and  does  evince  it  plainly,  that  the  man  wa3 
killed,  and  that  he  was  kilM  by  sti-an^ing  ; 
and  so  the  evidence  was  upon  the  IVial  of 
Green,  B^rry,  and  Hill.  If  he  oou|d  iiKO 
raised  a  doubt  about  it,  yet  his  ofience  had  not 
been  mitigated  by  it,  for  a  private  person  is  pot 
to  arraign  the  justice  of  the  nation ;  but  I  wm 
willing  to  hear  what  oouk)  be  said  in  tiie  case, 
whether  a  doubt  could  be  made  in  the  worlds 
that  sir  £.  Godfrey  was  no(  murdered.  An4 
you  see  how  lus  very  evidence  hath,  in  all 
things,  confirmed  the  evidence  Pcance  hith 

S'ven  that  he  was  killed,  and  that  he  w%l' 
Ued  by  strangling.  I  must  leafe  it  wi0| 
you,  gentlemen,  they  are  all  three  in  thio  mis- 
chief, it  is  a  combination  of  them  to  a/front  the 
public  justice  of  the  nation,  and  what  is  tii^ 
end  of  it  ?  The  end  of  it  is  to  roak^  peopla 
believe  there  is  no  popish  plot ;  but  it  is  puUl 
be  was  kiUed  by  the  pofHsh  party  \  as  Praaoe, 
upon  his  evidence  against  Green,  and  the 
othei^,  attested.  But  if  they  could  h%ve 
made  it  out  that  he  killed  himself,  all  of  them 
would  have  cried  out  the  Popish  Plot  w«#  a 
sham,  nothing  but  a  thing  rauied  by  the  PrO" 
testants  against  tlie  Papists,  and  ail  the  |4ot 
must  have  gone 'for  notbiag.  Gentlemen,  J 
do  leave  it  to  you,  whether  upon  this  evi« 
dence  you  do  not  believe  them  all  to  be  guilty 
of*  this  design  of  traducing  the  justice  of  ^e 
nation. 

The  Jury  thereupon,  without  ^iug  froqi 
the  Bar,  found  them  all  three  GuiHy  of  the 
Information*  And  the  people  gave  a  great 
hum*  , 

•  fiee  in  this  CoHoction,  the  Caw  /of  lord 
Shirfiesburv  p.  7^9  of  this  volume;  of  ih» 
ijeven  Bishops,  a.  d.  168<  ;  mmi  of  itM^ 
A«  D.  UJ^ 
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'  Nathaniel  Thompson,  William  Pain,  and 
John  Farwell,  werebrouf^bt  up  by  rule,  to  the 
bar  of  the  court  of  the  King's-oench  to  receive 
their  Judgment:  Mr.  Thompson,  the  coun* 
»BUor,  moved  for  Judgment,  and  parficularly 
prayed*  they  might  have  some  corporal  punish- 
ment, acquainting  the  court,  that  since  their 
trial  (though  they  had  as  much  time  and 
liberty  given  them  by  the  Lord  Chief  Justice, 
to  call  their  witnesses,  and  examine  whom 
they  would,  as  they  could  desire)  the  very  next 
news-book  Thompson  put  out,  he  took  upon 
him  to  give  an  account,  as  though  justice  bad 
not  been  done  him  ;  and  further  said,  if  there 
was  any  donbt  of  the  fact  with  Mr.  Thompson, 
or  Mr.  Farwell,  or  of  Mr.  Pain,  there  were 
affidavits  to  satisfy  the  world  about  it. 

Then  Mr.  Spence*$  Affidavit  was  read. 

Richard  Spence,  citizysn  and  upholder  of 
ixindon,  living  in  Arundel-street  in  the  Strand, 
in  the  parish  of  St.  Clement's-Dane,  in  the 
county  of  Middlesex,  having  been  t^vioe  sup- 
pcenaed  to  give  evidence  for  the  king,  upon  an 
mformation  exhibited  in  the  crowuroffice 
against  Nathaniel  Thompson,  .William  Pain, 
and  John  Fai-nell,  and  not  being  cailed  at  their 
trial  tfi  give  evidence  in  open  court,  maketh 
oath,  That  ui>on  Thursday  the  10th  day  of 
Ocld|>er,  1678,  it  bein^  the  Thursday  before  sir 
B.  Godfrey  was  missing  from  bis  own  house 
HI  Hartshorn-lane  in  the  Strand :  As  he  this 
deponent  was  coming  from  St.  James's  market 
to  go  to  his  own  house,  about  7  of  the  clock  at 
night,  there  were  then  at  die  Water-gate  of 
Somerset-house,  5  or  6  men  standing  together, 
who  laid  hold  on  this  deponent  as  he  was 
passing  by  them,  and  they  taking  hold  of 
■odi  this  deponent's  arms,  dragged  him 
down  about  a  yard  within  the  Water-gate 
of  Somerset-house,  it  being  dark ;  but  one  of 
jAie  said  men.  which  this  deponent  believes  to 
have  been  Hill,  (for  that  tliis  deponent  knew 
Hill  very  well,  as  also  his  master  Doctor 
Godwyn,)  cried  out  and  said  this  is  not  be, 
upon  which  they  immediately  let  this  deponent 
go.  Richard  Spence. 

Jufy  10,  1683.    Coram  me,  W.  Dolben. 

m 

"  Whereupon  the  Clerk  of  the  Crown  said, 
Ihat  it  was  one  captain  Spence,  whom  he  knew 
very  well,  and  that  he  was  a  tall  black  roan, 
jmd  like  su:  £.  Godfrey. 

Then  John  Oakley^ t  Affidavit  was  read. 

John  Oakley,  of  the  parish  of  St  Martin's 
in  the  Fields,  m  the  county  of  Middlesex,  ser- 
vant to  Mr.  Robert  Breedon  of  Hartshorn-lane 
m  the  said  parish  and  county,  brewer,  maketh 
oath.  That  on  Saturday  the  13th  day  of  Octo- 
her,  in  tiie  year  of  our  Lord  167S,  about  8  or 
>9>of  the  dock  in  the  evening,  he  was  in  the 

*  Seethe  prayer  or  rather  perhaps  reeom- 
mendation,  or  as  it  might  seem  dunetion  of 
Thurlow,  AtlomeT  C^eooral,  m  0ie  case  of 
Horae,  (a.  d.  1777)  in  this  CoUectKNi.    . 


city  of  London,  in  tfa«  oompanj  of  hia  ftther 
Robert  Oakley  of  Bisaiter  in  the  counlyof 
Oxon,  inalBter,  and  his  fkther  came  with  him  an 
far  as  Ludgate,  where  they  parted.  And  this 
deponent  going  homewards  to  his  roaster 
Braedon's  nouse,  coming  by  Somerset-houae 
in  the  Strand,  when  he-csme  near  the  gate  o^ 
that  house  which  leads  down  to  the  vrater-ai^ 
oommonly  called  the  Water-gate,  which  was 
about  9  of  the  clock  at  nieht,  be  there  saw  sir 
£•  Godfrey,  and  passed  dose  by  hiro,  and  pot 
off  his  bat  to  him,  and  sir  E.  Godfrey  put  off 
his  hat  again  to  him ;  and  after  that  thia  depo- 
nent had  passed  beyond  sir  E.  Godfrey,  he 
this  deponent  turned  about  and  looked  upon  him 
again,  and  sir  £.  Godfre^^  stood  still,  and  there 
wa^  a  man  or  two  near  sir  Edmund.  And  thia 
deponent  further  saith,  that  be  knew  sir  £. 
Godfrey  very  well,  for  that  he  saw  him  abnoat 
daily  pass  by  his  master  Breedon's  houae  in 
Hartstkom-lace,  going  or  coming  iirora  bis'Own 
dwelling-house,  wbid  was  also  in  Haitdioni- 
lane.  And  this  deponent  further  aaith,  thai 
about  3  or  3  days  afier,  when  the  mmoor  was 
tlmt  sir  £.  Godfrey  was  misshig,  be  admshit-' 
ed  his  fellow-servant  Elizabeth  Dekin,  tktat  he 
saw  sir  £.  Godfrey,  near  the  Water-gate  at 
Somerset-house  in  the  Strand,  that  very  Satur- 
day night  that  he  was  reported  to  have  beea 
missing  from  his  house  in  Hartshorn-lane.  And 
this  deponent  further  saith,  that  he  told  the  same 
thing  to  his  uncle  Ralph  Oakley  of  the  paridi 
of  Little  St.  Bartholomew,  about  a  week  afler 
the  time  that  sir  £.  Godfrey's  body  was  foAnd ; 
and  ahM>  that  he  tdd  the  same  thing  to  his 
father  the  aforesaid  Robert  Oakley,  and  to  ae-* 
veral  others  in  a  diort  time  after. 

John  Oakwt. 
Jtc"e29,  1682.    Coram  me. 

Sworn  to  a^ain  the  1st  of  Jtdv,  1682,  be- 
fore Judge  Doiben,  and  is  left  filled  up  in  the 
Crown -office. 

After  which  the  court  consulted  together, 
and  Mr.  Justice  Jones  having  first  set  out  the 

rtneas  of  thdr  crime,  jntvs  the  judgment  of 
court,  which  was,  -  That  Thompson  and 
Farwell  should  stand  upon  the  |>ilWMy,  in  the  * 
Palace-yard,  the  last  da^  of  term,  between  the 
hours  or  10  and  1  of  the  do<^,  for  the  spsoa 
of  an  hour,  and  each  of  them  to  pay  lOO/.fi&e^ 
and  to  be  imprisoned  till  they  had  paid  it. 
And  as  for  Pain,  he  told  him,  because  the  oourt 
did  not  ooncdve  him  altogether  so  guUty,  they 
would  inflict  no  corporal  pumshment  on  him, 
but  did  adjudffe  him  to  pay  100/.  fine,  and  to  be 
imprison^  tiU  he  paid  it. 

Afterwards  the  court  was  moved  to  explain 
their  Judgment,  it  being  apmeheDded  mat  it 
was  pronounced  upon  the  Pillory ;  and  the 
court  did  declare  toat  their  inteotioit-waa  (and 
so  the  expression  upon  the  PiUorr  was  to  ha 
understood)  that  they  should  stand  tn  the  Pil- 
lory.* 

*  AstotheneedlesnesiaftUaezplanatioBt 
jeeRex,  t^Uvwent  cifted  in  ft  Nate  io  tiL  f , 
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Aeeoidiiigiy,  Wednesday  the  5th  of  July,  murder,  no  discouragements  or  dangers  they 
1689,  Thompson  and  Fanrell  stood  in  tue  incur  (b^  affronting  and  arraigning  Uie  pubho 
j^illory  in  tbe  Old  Palace-yard  at  Westminster,  justice  of  the  kingdom)  hath  been  able  to  deter 
wtthtbiii  writing  o?er  their  heads:  them  from  impudent  attempts   (imphdent  I 

<^  For  liMUng tbe  Justice  of  the  Nation,  by     may  say,  the  rather,  because  done  under  a 
«<  making  the  world  belicTe  that  sir  J^dmund-    Protestant  govemmedt)  to  sham  off  that  murder 
bury  Godfi«y  murdered  himself."  from  themselves,  and  making  the  whole  pro- 

secution to  be  only  a  design  and  contrivance 
of  the  Protestants  against  them .  Witness  first, 
that  notorious  sham  of  James  Ma£[rath,  an 
Irishman,  who  (being  assisted  by  the  Popish 
priests,  in  Newgate,  Mrs.  Ceilier,  and  JMfrs. 
Gibbon,  and  oSiers)  pretended  there  were 
those  that  could  make  it  appear,  and  prove^ 
that  sir  Edmundbury  Godfrey  hanged  himself^ 
and  that  one  Moor,  who  was  clerk  to  sir  Ed- 
mundbury Godfrey,  cqt  him  down,  finding  him 
hanging.  Which  matter  being  examii^  at 
the  council  board,  and  appearing  to  their  ho- 
nours to  be  a  false  and  maUcious  contrivance, 
the  said  Magrath  was  dismissed  with  security 
for  his  appearance,  and  that  project  fell  to  the 
ground.  But  for  the  further  satisfaction  of 
tbe  world  (though  I  think  nobody  did  believe 
that  idle  story)  f  shall  here  insert  Mr.  Moor's 
affidavit. 

The  Affidavit  of  Henry  Moore. 

Henry  Moore^  late  servant  and  derk  to  sir 
Edmundbury  Godfrey,  deceased,  maketh  oath, 
lliat  upon  ^tntday  the  12th  of  October,  1678» 
his^saifl  master  having  persons  come  before- 
him  about  justic^-^busitiess,  till  about  nine  of 
the  dock  in  the  forenoon:  when  the  com- 
pany were  gone,  he  bade  me  help  him  on 
^vitb  his  coat,  which  I  did  ;  and  inamediately 
h^  made  me  pull  it  off  again,  and  give  him 
another  coat,  which  I  did  ;  and  then  he  girt 
his  sword  about  him,  and  went  out  from  his , 
house,  which  was  the  last  time  I  saw  him,  till 
afWr  he  was  found  dead  in  the  fields^  wluch 
was  tlie  Thursday  follow  ing.  The  constable  of 
St  Giles  in  the  fields,  and  several  others  with 
him,  came  to  my  roaster's  house,  and  fold  us, 
that  sir  £.  Godfrey  was  found,  dead  and  laid  in 
a  ditch  at  Primrose-hill,  and  a  sword  thrust 
through  him ;  and  said  he  had  caused  him  to 
be  earned  to  the  White-house  :  This  being 
late  at  night,  the  next  day  my  master's  two 
brothers,  and  sisters,  and  myself,  went  thither ; 
and  then  I  saw  him  lye  upon  a  table  in  Uie 
house  where  the  constable  had  laid  him, 
which  was  the  first  time  that  I  saw  him,  af%er 
he  went  out  of  liis  own  house,  on  Saturday  the 
l^h  of  October,  1678.  And  then  we  brought 
him  home  to  his  own  house  ;  and  as  I  am  in- 
formed that  there  are  several  scandalouspapers, ' 
and  words  given  out,  That  sir  E.  Godfrey 
hanged  himself;  and  that  they  do  affirm,  That 
1,  the  said  Henry  Moore,  should  say  that  I 
cut  him  down ;  I  do  hereby  depose.  That  the 
said  report  is  utterly  false ;  and  that  I  did  not 
cut  him  down,  nor  ever  said  any  such  words  to 
any  person  whatsoever  ;  or  ever  said  that  sir 
£.  Godfrey  made  away  himself,  or  words  to 
that  effect :  Which  said  scandals  are  aU  falsa 
and  notorioofl  lies,  fISiNRT  Moou. 


At  the  end  of  the  account  of  this  Trial,  pub- 
lished in  1682,  was  added  the  following 

APPENDIX,  containing  several  other  Affi- 
davits, which  further  confirm  the  testi- 
mony of  Mr.  Miles  Prance  ;  given  upon 
the  Trial  of  Green,  Berry,  and  Hill,  for 
the  Murder  of  Sir  Edmundbury  Godfirey : 
With  some  Observations  touching  Thomp- 
son, Pain,  and  Farewell. 

AS  it  hath  been  of  late  W  many  learned 
^j^cns,  made  appear.  That  the  Papists  do  justify 
and  counfeenaaoe,  nay,  esteem  meritorious,  -re- 
bellions, murders,  and  massacres,  against  any 
Protestant  prince  or  people  (whom  they  reckon 
heretics)* tor  tbe  advancement  of  their  reli- 

g^ion ;  so  it  is  as  well  known,  that  if  those  re- 
ellions,  murders,  and  massacres,  be  discover- 
'  ed,  they  can  (if  they  shall  think  ^em  needful) 
hare  dispensation^  to  forswear,  he,  equirocate, 
do  any  thing  to  make  the  world  believe  that 
they  are  innocent,  or  make  Protestants  them- 
selves appear  guilty  of  them.  That  there  hath 
been  a  Popish  Plot,  (and  a  desperate  one  too) 
in  England,  for  the  subversion  of  the  Pro- 
testant Religion,  and  Established  Govemment, 
1  thiok  no  man  doubts,  only  some  persons 
whose  interest  it  is,  may  deny.  And  amon|^ 
the  several  concurring  evidences  of  this  Popish 
Conspiracy,  the  murder  of  that  worthy  gentle- 
man and  magistrate  by  that  party,  bnth  not 
been  the  least.    That  which  induced  the  Pa- 

Eists  to  this  murder,  (as  well  as  can  be  guessed 
y  these  who  are  strangers  to  that  wicked 
action)  was  one  or  both  of  these  considerations ; 
namely,  the  hopes  of  finding  and  seizing  the 
ex'amination  of  jDr.  Oates  wmt  the  damnable 
Popish  Plot  which  he  had  taken,  and  used  to 
carry  about  with  him,  by  which  they  thought 
to  stifle  the  Plot :  or  else  they  thought,  by  this 
fnui'dor,  to  afiirighten  all  a^ve  magistrates 
from  being  vigorous  in  the  future  examination, 
and  further  proseeution  of  their  horrid  con- 
spiracy, though  (through  God's  providence) 
they  liave  been  very  much  disappointed  in  both 
these  ends. 

And  the  Papists  are  so  sensible  how  much 
this  murder  pinches  them,  that  after  the  con- 
viction and  execution  of  the  persons  for  that 

p;  1908,  of  this  Collection.  .  And  in  general  as 
to  tbe  punishment  of  the  Pillory,  see  the 
;Note  to  p.  1208,  of  that  Volume,  and  the  pas- 
sages there  referred  to.  See  also  the  letter  of 
Mr.  Justice  Powys  to  Lord  Chancellor  I^Iac- 
csleMfield,  in  the  i^ase  of  Rex  v,  Hendley, 
(a.i>.  17 10)  in  this  Collection. 
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#tllM»  f  8,  1681 . 

Henry  Moore  of  litdeport  in  the  Isle  of 
£ly,  and  county  of  Cambridfi^e,  made  oath 
6etore  me  William  Balam,  one  of  his  majesty's 
justices  for  the  said  tsle  )  that  this,  which  is 
contained  in  tbe  abo?e  i^ritten  affidavit,  is  ti-ue. 
End  nothing  but  truth.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal,  the  day 
and  year  above  written,        Wiluam  Balam . 

Yet,  tfaouffh  this  matter  had  ptored  so  un- 
sncoessflilj^ey  could  not  be  quiet,  but  must 
Mike  one  experiment  more,  and  that  is  cen- 
tfapy  to  the  former :  For  now  they  dectere,  that 
be  made  away  himself  ^so  far  they  agftee  with 
Ma^th)  bat  it  was  by  nmninjj  his  sword 
Hivough  his  own  body.  And  Thompson,  Pare- 
Well,  and  Pain,  are  tlie  men  tiiat  are  ta  maiHi|^ 
this  new  invention ;  and  they  write  and  print 
tfa^  seaodaleus  lettertr  and  Hbcis  you  thidin 
th«ir  trial :  And  tost  envy  iitie  should  dare  to 
question  the  truth  df  Ihem,  they  boast,  they 
oanpro^e  their  assertion*  !^  500  witnesses. 
£very  body  thought  the  mtirder  sufficiently 
droved  upon  the  trial  of  Green,  Berry,  and 
Hill,  and  were  amazed  to  hear  such  a  dedara- 
ration,  thinkin^:  it  kardlj^  possible  ier  men 
to  be  so  impudent,  publicly  to  declare,  they 
hlid  600  witoesses  te  prove  a  matter,  when 
they  h<id  ndt  one,  as  may  be  seen  by  their  trial  | 
fyr  every  witness  made  a^inst  them;  and 
further  proved,  that  he  was  muj-dored,  and  that 
by  strangling^  Bat  foi^  these  scandalous 
libels,  they  were  brought  before  his  majesty's 
most  honoorable  privy  coimcil,  who  (ujwn 
their  c^wiwd^  those  llbeh)  committed  them  to 
Newgate  ;  and  ordered  the  Attoraey  General 
16  prosecute  them  ;  and  accordingly  you  find 
by  the  trial  he  did  ;  and  they  were  convicted 
andhavve  since  received  judgment,  and  that 
judgment  hath  been  executed.  Bui  though  the 
nmrder  was  dearly  proved  at  the  trial  of 
Green,  Bervy,  and  Hill ;  and  though  after  all 
these  brags,  that  Thompson,  Firrewell,  and 
Pain,  made.  That  they  could  proves©  mach  at 
their  ttial,  they  could  make  out  nothing  ;  and 
fd  it  was  not  necessary  to  call  any  more  wit- 
iiMsesforthe  king  then;  yet  for  the  further 
sttttefaction  of  the  w6rld,  It  hath  been  thought 
^  to  print  (besides  what  is  printed  with  the 
trial,  upon  giving  jndgteeftt)  the  following 
fitetffidavits  all  agreeing  with  Mr.  Pi:ance's 
testimony  upon  the  trial  of  Green,  Btrry,  and 
Hill ;  and  as  to  the  finit  foor  of  them,  see 
John  Oakley's  affidatit,  printed  in  the  trial,  M 
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p,  85. 

The  Affidavit  of  Elizabeth  Dekin. 

Elizabeth  I>ekin)  servtffit  to  Mr.  Robert 
Breedon,  of  Hartahorn-Lane,  in  the  parish  of  St. 
ManinsiB  the  Pieidd,  in  theoomny  of  Middlese:^, 
brewer,  maketh  oath.  That  about  two  or  three 
dttyv  after  the  rumour  wit  published,  That 
sir  EdmundburV  was  mis^g,  her  l^ow  ser- 
vant, Jehn  Oakley,  told  her  tiiis  deponent^  That 
he  saw  sir  Edmnndbary  Gedftey  near  the 
ir^iier^fiite  ct  Settienet-house  Id  th«  Strand, 


abeiit  Mini  i)f  A«  dieek  tlMtvery  SturtUiy 
tiigrht  that  he  WarfiiM  mining,  from  hishoase 
in  Hartshorn^hiiie ;  end  thattbere  was  then « 
man  or  two  near  the  said  sir  Edmwidbiii^ 
CkKtfrey  :  And  this  deponent  further  saitb, 
That  hair  said  master,  Robert  Breedon,  aikhi^ ' 
her  (before  the  body  of  sir  Sdnrandburv  God- 
frey was  found)  what  news  there  was  about  air 
Edmundbury  Godfrey  P  She,  this  deponent^ 
told  him.  That  she  heard  no  news  of  him,  hot 
that  her  fellow  servant,  John  Oakely  had  foM 
her.  That  he  met  sir  Edmundbury  Godfrey 
near  the  Water-gate  at  Somerset- bouse,  tlie 
very  Saturday  night  he  ^vps  first  missing ironn 
his  house  in  Hartshom-lane.  And  this  de- 
ponent further  saith,  That  she  then  asked  the 
said  John  Oakety,  If  he  was  sure  it  was  sir 
Edmi^id  ?  And  he  reblied,  he  was  very  sure  it 
was  he,  fbrhe  put  ofTnishat  to  sir  Edraundbun^ 
Godfrey,  as  he  passed  by  him ;  and  sir  Ed- 
mundbury Godfrey  put  off  his  hat  to  him 
again  ;  and  he  also  tbld  her,  That  when  he  lui 
passdl  sir  Edmundbury  Godfrey,  he,  the  said 
Mm  Oakely  looking  incic  aurain,  saw  sir  Ed- 
mundbury Godfrey  stand  sdU,  and  a  man  or 
two  hard  by  him,  jElizabetb  DekIn. 

June  83)  1682. 

Coram  me,  Jonx  Moorb,  Mayor. 

The  Affidavit  of  Kabert  Breedon. 

Robert  Breedon  of  ptartshom-hme  in  tbr 
parish  of  St.  Martin's  in  the  Fields^  in  the 
county  of  Middlesex,  brewer,  maketh  oath^ 
That  one  night,  betwixt  Saturday  the  I2th 
day  of  October,  in  they  ear  of  our  Lord,  167ft, 
and  befohe  the  Iwdy  of  sir  Edmundbury  God* 
frey  was  found,  be  coming  home  to  his  house 
about  nine  of  the  clock  at  night,  asked  his  ser- 
vant maid,  Elizabeth  Dekin,  If  there  were  yet 
any  news  of  sir  Edmundbury  Godfrey's  bemg 
found  ?  or  words  to  that  purpose  :  who  re- 
plied. That  she  heard  nothing  of  his  being 
found:  but  told  him.  That  her  fellow  servant, 
John  Oakel  V,  did  positively  affirm,  Tliat  he  met 
sir  Edmundbury  Godfrey  neai*  the  Water  gate 
at  Somerset  house  in  tlie  Strand,  that  very  Sa- 
turday night  about  nine  of  the  clock,  being  the 
same  Saturday  that  he  was  first  missed  from 
his  house  in*  Hartshorn-lane  ;  to  whidi  this 
deponent  replied,  Sure  Jolm^is  mistaken  :  To 
which  Elizabeth  Dekiu  answered,  John  Oakdy 
said,  he  was  sure  it  was  he  ;  for  when  he  met 
him,  he  put  off  his  hat  to  sir  Edmundbury  God- 
ti'ey ,  and  sir  E^undbury  Godfrey  put  off  his 
hat  to  him  again.  Robert  Brbeoon. 

June  22,  1682. 

Coram  me,  Joqn  Mooee,  Mayor. 

The  Affidavit  of  Ralph  Oakely, 

Ralph  Oak^l;f ,  citizen  and  skinner,  maketh 
oftth  mat  he  waii  an  inhalHtant  in  the  parish  of 
Little  St.  Bi^thoiqmetvs,  ix)ndon,  in  the  month 
of  October  1678,  and  that  John  Oakely  his 
nephew,  wn^then  nod  is  now  a  servant  to  Mr. 
Robert  Breedon,  of  Harts-bortk  Lane  in  the 
parish  of  St.  Martin's  m  the  Fields  inte  comtf- 

$ 
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«f  Mddtaiwr,  brera.    And  Uub  deponent 
iUMr'ttfdi,  man  MMi  dfar  tiatt  Ike  d^ 

»)r  of  dr'EdsiiBdtoj  dddfte^;  wigfinmd, 
ttaSnepkeir,  ichn  'Oijlcdy,  ctane  to  tfak 
iepooaif  8  home  in  a  vigit,  hi&g  a<  thk  d^o- 
alwDt  t^B  ^uiyligc  aft^r  that  «ir 
Godmjr*8  body  was  ibiKffd.  And 
aio  dlaooiirsc;  of  sir  Edmiindbury 
ieibfi;  found  murder(4^^  his  said  ne- 

^_  .     O&elj  then  told  him  thi8"*depo- 

^fUj  (hat  as  he  was  jgpomg  home  to  his  Mr. 
I^reedoi^'s  m  Ip^a^pt^mi  Lane*  after  tht^t  he  had 
uyrted  with  his  father  Jlobert  Oakely*  about 
Vn'dffate,  he  met  sir  Edmundbury  Godfrey 
^itt  pine  9*clock,  at  i^ght,  near  the  Water-gate 
I'Someraet-house ;  t]iat  Satarday  night  that 
|e  ifas  first  missing  from  his  house  in  Harts- 
jgm^Lane,  and  that  bfB  then  passed  cJose  by 
wr  jfelmnndfary  Godfitgr*  or  words  to  that 
0i!B^'  IflTnereupon  this  deponent  asked  his 
^^VM^"^^  are  you  sure  diat  it  was  sir  £d- 
la}^)fl^^lfy  C^fteVthat  you  then  met  near 
iS^mep^-house  ?  ^ow  dia  you  come  to  know 
'     ,?  to  which  l^  said  nephew  made  answer, 

"   for  I         «•       ' 


I  know  hiin  very  weO,  lor  I  saw  him  almost 
^^&y  pMp  %  AIr«  tire^n's  faoiise,  and  he  lived 
Bi  ^^tt^^m  Lane  f  ^^  below  my  master's 
'^gw-h<^i^9  or  words  to  that  purpose. 

P<Mfaxn,  l(f .  DoLBpi. 

Tb(^  ^H^AFit  of  JRohert  QaJceky-      . 

Sobert  Oakd^  of  BSsseter,  in  the  ooUnty 
«^€hrob,  tnalster,  mtiEeth  oath,  that  he  being 
in liondon,  onSatmrday  the  isth  of-Ootobcr 
liMtt  wHh  his  son  Jcbn  Oakeley,  servant  to 
Mr:  Robert  Breedon  ofthe  parish  of  8t.  Mar- 
Ims  hi  the  FieMt,  in  the  county  of  Middlesex, 
l|pewer,  that  thk  depomnt  did  then  aooompany 
1^  said  son  John  Oakeley  without  Lndflate, 
and  ibere'paited  with  him  about  nine  o'dodc 
at  night,  and  diis  deponsot  went  out  of  town 
^Uw  llinfsdai'fbnowfaii^)  bdbre  the  body  of 
flrMinundbury  Godfrey  was  thund.  And  this 
dqponent  further  saith,  that  some  diort  time 
•fter,'he  coming  to  toifn  again^  the  said  John 
0ik^|ey  his  son,  then  toldt  his  deponent  that 
npen  Bhitoiday  the  Itth  day  of  October,  1678, 
aAer  he  had  parted  fjrom  this  depoqent  upon 
lAdgate-piH,  as  he  went  home  to  his  said 
BMeteE^anouse  in  Hartshorn  Lane,  he  saw  sir 
fctmimdhnry  Qod&ey^  near  Somerset-house 
In  the  Strand,  and  then  put  off  his  hat  to  him, 
and  the  said  sir  Bdmundbory  Godfrey  therei- 
upon  pnt  off  his  hat  to  the  said  J«lin  Oakeley 
ngain,  a)i  whi^  this  deponent  hath  dedaied  lo 
foretil  persons  sinOe  that  time. 

Jttiie  29,  tasi.  RosEBT  Oakjoxt. 

Cknam  toe,  Johm  BIooiib,  Mayor. 

Shn  Affidavit  of  JUn  f^vtfn  and  Yl^^^toir  £odk. 

'        ■  •    .  * 

John  Pjoifn  and  William  Lock,  both  of  the 


^    of  ]if aryl^me  in  tl^e  coi^nty'  of  l^Cddle- 
having  been  since  subpflenea  to  ^ye  evi- 
danee  for  the  king  nmm  an  infonnaiion  in 

tot.  vnu 


niOQipson,  William  Pun,  a^d  John  Farwell,. 
and  nM  being  called  at  their  trial  to  give  eri* 
denioe  for  the  king,  in  open  Court,  each  of 
them  sereratty  for  themselves  maketh  oath, 
thai  upon  Thursday  the  ITth  of  October,  1678, 
the  said  John  Brown,  being  then  constable  of 
Marykbone  aforesaid,  word  was  brousht  to 
him,  that  there  was  a  man  found  dead  in  a 
ditdi  iiear  Primrose- Hill,  whereupon  this  de- 
ponent John  Brown,  charged  this  other  depo- 
nent William  Lock,  and ,  several  (rthers  to  go  , 
along  with  him  thi^er  ;  and  when  ^ey  came 
to  the  pfaice  where  the  body  lay,  the  ^d  depo- 
nents John  Brown  and  Wiluam  Lock,  went  mto 
the  said  ditch,  as  also  some  other  persons, 
whicl\  were  then  with  them,  some  or  which 
are  since  deoeasecl.  And  the  said  deponents 
viewing  the  body  in  what  posture  it  lay,  and 
finding  a  sword  thrust  through  the  body,  they 
,  each(rf'&em,  the  said  deponents,  did  feel  under 
the  bod}',  and  found  that  the  pummel  of  the 
sword-hilt  did  not  touch  the  ground  by  a  hand- 
ful ;  but  not  knowing  whose  body  it  was,  Ihey 
the  said  deponents  and  others  that  were  tiieil 
with  them,  pulled  the  body  out  of  the  ditch, 
and  found  that  it  was  the  body  of  sir  £dmundl« 
bury  Godfrey,  with  whom  they  were  veiy 
wdl  acquainted  in  his  life  time. 
June  $0, 1688.  Johm  Brown. 

The  mark  of  Wm.  TK.  L.  Look 
Coram  me,  Johm  MooRBy  Mayor.  ' 

The  Affidavit  of  Benj.  Man, 

Benjamin  Man  of  London,  gent  having  been 
twice  snbpcened  to  give  evidence  for  the  king 
upon  an  mibitoation  exhibited  in  the  Crown- 
office  asainst  Nathaniel  Thompson*  William 
P^  and  John  Farewell :  and  not  bemg  oilled 
at  their  trial  to  give  evidence  in  open  Coiui»  * 
maketh  oath,  that  about  the  time  Green  was 
charced  with  the  mnrderef  sir  Bdmundburjr 
Godpey,  This  deponent  coming  to  the  Gate^ 
honae  mthe  moming,  fmmd  tlie  said  Green 
about  to  be  put  in  irons,  and  asking  ue  tnni« 
keya  what  was  the  matter  P  They  told  hin 
that  Omesi  was  charved  with  the  mnrder  of 
sirE.  Godfrey.  And  then  the  said  deponent 
called  to  see  his  warrant,  and  this  deponent 
reading  of  it,  tnined  to  Mr.  Green,  and  said  1 
did  not  think  to  have  found  you  such  a  man» 
wherenpon  Green  replied,  I  am  adead  man,  ov 
woBds  to  that  purpose. 

July  3,  laBS.  BiMi.  Max. 

Coram  me,  W.  Dolbin. 

The  Affidavit  of  JMert  Ibnet. 

Robert  Forset  of  Marylebone,  in  the  countv 
of  Qfiddlesey,  esq.  having  been  twice  subpoenea 
to  give  evidence  for  A^Jdng,  upon  an  infor- 
mation exhibited  in  IheCroWn-offioe  against 
Nathaniel  Thompson,  William  fain  and  John 
Farewelt  :  and  being  not  called  to  give  evi- 
(lenbe  in  open  Court,  maketh  oath,  that  Tues- 
day the  tSth  of  Oetober,  1678,  being  the  Tusih 
day  afW  that  Ax  Edmundbury  (Spdlrey  was 
missbig,  \^%  this  ^ponept  wa^  a  hijbting  with 
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liis  pack  of  houn^  at  tbe  very  pUoe  where 
tbe  boily  of  sir  £.  Godfrey  was  afterwards 
found,  and  beat  that  very  place  with  his 
hounds  and  the  body  was  not  then  (here,  nor 
any  gloves  nor  cane  thereabout.  The  said 
deponent  tiirther  saith,  That  the  same  day- 
Sir.  Henry  Harwood,  reauested  him  this  de- 
ponent that  he  vi^uld  let  dim  have  his  hounds 
the  sttext  day  ailer  being  Wednesday,  and 
he  would  find  that  hare  which  they  couUl 
not  find  on  Tuesday,  or  words  to  that  purpose. 
And  this  deponent  further  saith.  That  he  the 
said  Harwood,  hath  several  times  since  afiivraed, 
That  he   did  accordingly  hunt    in   the  same 

§  lace  and  beat  the  same*ditch, '  and  said  that 
!ie  body  was  not  there  that  Wedne>:day  al 
noon,  wnieK   said    Henry  Harwood   is  now 
newly  dead. 
Ja(y  1, 1682.  Robert  Forset. 

Coram  me,  W.  Dolben. 

But  because  it  may  be  thought  strange  that 
Protestants  should  espouse  the  cause  of  the 
Papists,  It  may  be  fit  to  give  some  account  what 
th^e  persons  are,  who  have  so  zealously  ap- 
](<»ared  in  this  mutter  ;  it  is  to  be  supposed  (not 
without  some  ground)  that  Thompson  (notwith- 
standing his  pretence  that  he  was  .drawn  in) 
knew  those  things  he  printed  in  the  letters  .or 
several  of  them  to  be  falsities,  for  Mr.  George 
Larkin  does  swear  as  follows : 

The  Affidavit  of  George  Larkim. 

I 

'  Geoi^e  Larkin  of  London  printer,  maketh 
(Mth,  that  havino;  heard  the  body  of  Sir  £d- 
Ikiundbtiry  Godfrey  was  found,  this  deponent 
on  the  t8th  of  October,  1678,  went  to  see  the 
mid  body  which  then  lay  at  the  White-hoose 
■ear  Pnmrose-hiU,  and  tliere'  met  wiUi  Na- 
thaniel Thompson,  of  London,  also  printer,  who 
then  proposed  to  this  deponent  the  writing  ^f  a 
Birratiye  thereof  to  print,  wherein  he  desired 
this  deponent's  assistance,  and  therefore  wished 
this  deponent  to  take  good  notice  of  the  body 
and  drcumstances,  and  promised  to  do  the 
like  hinisolf,  and  this  deponent  staid  there  with 
the  said  Thompson  till  the  coroner's  jury  sate 
on  the  said  body,  and  did  see  the  said  body 
•Iripped.  And  this  deponent  having  conferreiil 
vritn  the  said  Thompson,  and  agreeing  with 
himintfaecircamstances;  the  said  narrative, 
the  same  day,  was  written  in  part  in  the  said 
Thompson's  house,  and  beiu^  finished,  vras 
read  over  by  this  deponent  and  the  said  Thomp- 
son, who  agreed  with  this  deponent  in  the  trath 
tliereof. 

March  1^3,.  1681.  George  Larkin. 

Coram  me,  J.  Moore,  Mayor.      * 

And  upon  this  sight  of  the  body,  and  compar- 
ing of  notes  with  Sir.  Larkin,  he  puts  out  a 
litue  pamphlet  intituled,  *  A  True  and  Perfect 
*  Nan-ative,'  &c.  in  which  tl>ere  is  a  paragraph 
or  two  quite  contrary  to  what  he  prints  in  tne 
Uttan.  pray  takeit  in  the  words  of  it. 

5  "    '  .    • 


ATraeattd  PerfectNiBiMivMCth»litet«iJU« 
and  Uoodr  Murder  of  sir  Edmmibarf 
Godfiney,  Ace.  (with  aHowanoe.)  Ptintdl 
by  N.  T.  16?8. 

On  Friday  the  18th  of  this  instant,  Mr.  Coo* 
per  the  coroner  of  Middlesex  impanndled  a 
jury  at  the  White  House  to  enauire  about  tha 
occasioii  of  the  death  of  the  said  sir  Edmondp 
bury  :    and  two  surgeons  (having  been  first 
sworu)  removed  the  TOdy  in  the  presence  of  the 
ct»roner  and  jury,  and  tound  tlie  wounds  about 
it,  which  one  of  the  surgeons  searched  with  ^ 
bis  probe,  and  found  one  of  them  not  above  an 
ir>ch  di^p,  the  nrobe  going  against  one  of  hit 
ribs,  but  the  otucr  being  a  htOe  below  the  left 
pap,  went  quite  through  the  body,  his  &ce 
wusof  afresh  colour,  though  in  his  life  tima 
very  palo,  somewhat  swelled,  and  a   green 
circle  about  his  neck,  as  if  he  had  been' strang- 
led, his  blood  being  settled  about  his'throat,  and 
the  upitcr  ptirt  of  his  breast,  the  surffeons  hay- 
ing  loviewcd  the  body,  delivered  meir  judg- 
ments, that  the  wonnds  tbev  found  about  him 
were  not  the  cause  of  bis  death ;  but  that  faa 
was  suffocated  before  the  woundiwere  made. 
And  that  nhich  ma^  fully  persnade  any  person 
of  the  truth  hereof  IS,  tiiat  there  was  not  ona 
drop  of  blood  to  be  found  in  the  place  where  ha 
lay,  nor  the  least  appearance  of  any  aach  thing, 
though  the  ditch  was  dry,  and  it  might  hava 
beeneasfly  aeen  if  there  had  been  any.  Ano- 
ther thin^  was,  that  the  ray  bottom  of  tha 
8olea.of.£8 shoes  were  aa  clean  aa  if  he  had 
but  just  come  out  of  bis  own  chamber,  which 
was  an  evident  sign  that  he  waiaearriad  thiihar. 

A  third  thing  very  remarkaUeia,  that  one  <# 
the  jttiy  affirmed  that  a  aervmnt  of  Ua  matlieia 
(who  is  owner  of  the  ground  where  the  bodf 
la}r)  with  a  batcher  aira  two  boTa,  made  a  vary 
strict  aadnarrow  search  in  au  parta  of  IfaiC 
ground  for  a  calf  that  waa  "*'«ff»*'y  upon  Man* 
day  and  Tueaday  last,  and  at  that  tume  there  lay 
no  dead  body,  belt,  gloves,  stick,  or  other  thing 
there. 

And  notwithstanding  he  girea  himaelf  tha 
name  of  the  *  Loyal  Protestant  printer,'  this 
is  not  the  first  time  he  hath  been  charged  with 
printing  popish  books,  ^I  take  still  these  kl» 
ters  and  libels  to  be  alimb  of  poperr)  finr  WadU 
nesday  the  dOth  of  October,  1678,  lie  waa  cai»- 
mittea  to  the  Gatehouse  at  Westminster,  by  tha 
House  of  Lords  for  that  very  matter.  Ai.fbr 
Mr.  Farewell,  he  was  mightily  afraid  be  akoiiU 
betaken  for  a  papist,  Mr.  Seijeaiit  Maynaid  da* 
dared  he  thought  he  was  of  no  religion:  bat 
if  he  be,  I  know  which  b  most  like  to  jostiiy 
such  pradioes.  Bat  though  1  caftnot  aay  aoy 
thing  as  to  his  religion,  yet  1  hare  reason  to 
think  the  papists  luul  a  great  kindness  for  him, 
foic  ^t  to  roiention  other  things)  he  'waa  tnatea 
for  Fen  wick  the  Jesuit  that  waa  execoted*,- 
and  that  I  think  will  appear  by  the  following 
Affidavit,  and  also  a  kind  of  Will  make  by  tha 
said  Fenwick* 

■  ■     ■  'l        ■■■■  .^-M I^^WIM  11         I  I  1^ 

«  Sea  vol.  7^  p.  311,  of  this  CoUedioB.  ^ 
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The  Affidavit  of  John  Riehardsam. 

John  Richardson  of  the  parish  of  St.  de- 
mentis Danes  in  the  county  of  Middlesex,  for 
xuerly  clerk  to  Richard  tianghorn,  esq.  exe- 
cuted (aged  36  years  or  thereabouts)  deposeth 
that  in  or  about  the  year  1670,  Mr.  John 
Farwell  lately  deputy  bailifT  of  Wefltminster, 
'was  employed  by  the  said  Mr.  Lan^hom,  in 
the  cause  between  the  Jesuits,  Whitebread, 
Poulten,  and  others,  and  one  Mr.  John  Savage 
ma  fuit  in  chancery;  concerning  Newingham 
Abbey  in  Bedfordshire.  And  that  in  the  year 
1678,'  about  Michaelmas  day,  there  having 
tot  some  time  before  been  another  suit  in 
cdiancery  depending  'between  one  Mr.  Good- 
lad,  and  the  Jesuits  executed  and  others,  all  the 
Jpapers  in  the  said  cause  being  removed  by  the 
Mud  Mr.  Lai^hom's  order,  (before  his  impri- 
■omnent)  out  of  his  chamber.  Mr.  Farwell 
met  this  deponent,  and  said  to  him,  where  are 
the  papers  in  the  cause  between  the  Jesuits  and 
^  Mrs.  Qoodlad.  The  deponent  told  him  in  the 
*  Temple,  IMbr.  FarweU  said  he  must  have  them 
brought  to  him,  to  follow  the  suit  that  Mr. 
lianghom  had  begun,  so  the  deponent  carried 
them  td  him  the  next  day,  and  within  some 
short  time  dlerwards,  the  said  cause  was  finally 
ended,  as  the  deponent  hath  been  since  inform- 
ed>  Mr.  Farwell  was  also  concerned  for  the 
Jesuits,  as  a  trustee  ibr  '&00/.  of  Fenwick's 
money,  in  Beioamin  Hinton's  hands ;  foundv 
by  a  jury  and  given  as  the  deponent  is  informed 
to  the  8heri&  of  London,  notwithstanding 
which  he  beinff  summoned  on  a  commission  of 
cnqairy  to  GuudhaB,  about  May  last,  and  there 
examined  if  he  had  never  been  a  trustee  for  any 
of  them,  he  said  on  his  oath  no,  yet  after  being 
eSianped  with  his  being  proved  a  trustee  for  this 
500^  (before  the  jury)  he  then  confessed  he 
had  fbraot  it :  and  owned  he  was  a  trustee  tor 
the  50cS.  befi>re-meutioned. 

April  3, 1689.  John  RiCHARnsoN. 

Coram  me,  John  Moore,  Mayor. 

Fettwick  the  Jesuit  thAt  was  executed,  his  Will. 

*'  I  had  taken  from  me  when  I  was  appre- 
.  bended  and  brought  to  prison,  two  Goldsmiths 
notes,  one  of  400/.  anotner  of  100/.  the  money 
ia  in  Benjamin  Elinton's  hands  at  Birchin-lane 
end  in  Lombard-street.  There  were  also  two 
bonds,  each  of  1S6/.  due  to  me  from  Mr.  Sa- 
muel Tyrril,  hut  the  bonds  are  made  ray  able  to 
Mr.  Jonn  Farw^  and  Hr.  William  Brewe.^ 


There  was  also  a  bill  of  50/.duefTomMrs.  Olym- 
nia  Wray. — Of  this  I  owe  to  Mr.  Hamerton  of 
Mark-road  100/.  which  I  had  received  from 
him  with  order  to  pay  it  to  another  gentleman 
but  had  not  paid  it:  also 40/.  to  Mr.  £d.  Stock- 
ton, which  I  received  for  him  and  had  not  paid 
it ;  also  10  or  15/.  (truly  J  rather  believe  15/.) 
which  I  received  for  Mr.  Tho.  Pordage,  (who 
lives  now  beyond  seas,  and  had  an  estate  in 
Kent  of  1,000/.  a  year  since  the  king^s  restora- 
tion, and  is  now  reduced  to  that  poveily  that 
this  20/.  b  all  he  has  to  Uve  on)  from  Mr.  Tho. 
Lushington  ui  Kent,  by  five  or  ten  pound  at  a 
time,  it  being  in  part  of  an  annuity  of  SO/,  a 
year  to  be  paid  quarterly. — Also  15  or  SO/,  to 
Alice  Kettlewell,  who  lived  with  the  lady  Petre, 
for  which  she  has  my  note.-^There  are  also 
several  deeds  and  bonds  betwixt  the  late  lord 
Widdrington,  and  Greorge  Collingwoodof  Esh- 
ington  in  Northumberland,  esq.  which  the  said 
George  Collingwood  ordered  me  to  deliver  to 
capt.  Ralph  Widdrington,  upon  the  payment  of ' 
100/.  but  the  money  not  being  paid,  I  desire  the 
writings  may  be  restored  to  the  said  Mr.  Col- 
lingwood or  his  heiiB. — ^These  several  sums 
bemg  paid,  the  rest  of  Uie  money  belongs  to  the 
house  of  St.  Omers,  for  which  1  was  employed. 
— I  desire  what  money  is  paid  in  satisfaction  of 
the  sums  above-said,  may  be  paid  into  the  hands, 
of  Mr.  John  Farwell,  attorney  at  law  of  Covent- 
Gai*den,  who  will  take  care  to  pay  it  to  the 
persons  to  whom  it  belongia. — I  hope  care  will 
be  taken  to  pay  my  landlady  my  chamber-rent 
since  my  imprisonment,  also  half  a  year  or 
three  quarters  of  a  year's  rent,  which  1  was 
owing  at  the  time  of  my  apprehension,  since  all 
is  taken  from  me  and  1  cannot  do  it  myself,  she 
will  tell  you  exaedy  the  time,  for  I  cannot." 

As  for  Mr.  Pain,  I  shall  only  say  this,  that 
he  is  brother  to  Nevill  alias  Pain,  a  man  fiimous 
for  making  the  traitor  Coleman's  elegy,  and  for 
being  an  agent  and  scribbler  for  Mrs.  CelUer 
and  the  Papists,  yet  that  I  may  do  him  riffht,  I 
must  tell  the  world  since  the  prosecution  ot  him 
for  this  matter,  he  hath  declared  himself  sorry 
for  what  he  hath  done,  and  not  carried  it  so  im- 
pudently as  the  others. — Thus  I  hope  by  print- 
ing these  affidavits,  tlic  murder  of  Sir  Edmund. 
Godfrey  by  the  papists  does  appear  so  dear  and 
unquestionable  that  no  persons  (for  the  iutare) 
can  assume  the  impudence  to  attempt  any  fur- 
ther shams  upon  it,  but  at  the  same  time 
must  proclaim  their  foDy  in  so  vain  an  under- 
taking. 
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Printed  by  T.  C  Hansard,  Peterburougb-Court, 
Fleet-Streety  Loodon. 
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